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(41  Pla.  681) 

FINLBT  at  «L  T.  OHAKBBBLIN. 
(Supreme  Court  of  Florida,  DItUod  B.  Jaly 
7,1008.} 

TION  OF  JURIBDKmON— DIBQUAI^CATION 
OF  JUDGB-TRAN8FIR  OF  CAOSB-TRANSHIS* 
8I0N  OF  ORIGIN AI<  RSCORD. 

1.  Upon  collateral  attack  the  Jarladlctlon  of  a 
court  of  general  Jariadiction  will  be  preinmed 
nnlM*  the  record  diquoTes  it 

2.  A  deem  rendered  by  the  dieidt  eonrt  to 
which  a  caase  hai  been  transferred  from  anoth- 
er circait  because  of  the  disqualification  of  the 
judge  of  the  court  In  whidi  it  waa  instituted  la 
not  Toid  upon  collateral  attack  beeanae  the 
facu  ahowing  sach  dioqnallfleation  are  Imper- 
fectly set  ont  in  the  record. 

3.  The  transmission  of  the  original  order  of 
tranafer,  instead  of  a  certified  copy  thereof,  with 
the  paper*  in  the  can,  to  the  clerk  of  Hie  comt 
to  which  a  cause  has  been  transferred  becanaa 
of  dlflqaaliflcation  of  the  judge,  la  an  Irregular- 
ity only,  and  does  not  render  tin  final  decrea 
•ntered  In  the  cause  void  ap<ai  collateral  attack. 

(ByUaboa  by  the  Oonrt) 

Appeal  from  armlt  Ck>Qrt  HlUaborougli 
CotiDty;  Joseph  B.  Wall.  Judge. 

Action  by  Euocb  B.  Chamberlln  against 
Samuel  T.  Finley,  Indlvldtially  and  as  snr- 
▼ivlng  partner,  etc.,  and  another.  From  a 
decree  for  complainant,  deCendanta  appeaL 
Beversed. 

See  23  Sontll.  658. 

8.  T.  Finley,  for  appellanta.  Hugh  a  Mao- 
farlane,  Thomas  M.  Staackleford,  and  Jamet 
F.  Glen,  for  appellee. 

UAXWEIX,  X  A  Mil  waa  filed  by  Oham- 
berlln  to  have  the  final  decree  entered  against 
him  in  the  previous  luit  of  Finl^  et  al,  t. 
Obanoberlin,  23  Sonth.  6S0,  and  the  anbae- 
qnent  proceedlnga  based  th^eon,  declared 
nnn  and  roid  for  want  ot  Jarisdlction  in  the 
court  which  rendaed  the  decree.  Tlte  suit 
bad  been  commenced  in  HlUaborongh  conn* 
tjr  in  the  Sixth  CSrcidt,  and  was  tranaterred 
to  Hernando  comity  in  the  Fifth  ObciUt,-  be- 
cause of  the  alleged  dlaqnallficatlon  of  the 
Judge  of  the  former  drcnlt  to  try  the  case. 
The  only  qaestloD  which  we  need  consider 
is  the  validity  of  this  transfer,  wblch  is  at- 
tached upon  the  ground  that  the  record  does 


f  L  See  Judgment,  nU  »,  Cant  Dig.  |  9SS. 
8SS0.-1 


not  particularly  recite  the  reason  of  tiie  dis- 
quallflcatlon  of  the  Judge,  and  because  the 
clerk  of  the  court  did  not  transmit  with  the 
papers  a  certificate  of  the  order  of  transfer. 

The  transfer  was  based  upon  the  following 
proceedings:  On  the  12th  day  of  August, 
1806,  Chamberlln  filed  this  motion  in  the 
'  cause:  "Nov  comes  the  above-named  defend- 
ant, E.  B.  Chamberlln,  by  his  solicitors,  O. 
S.  Farr  and  C.  E.  Johnson,  and  mores  the 
court  to  refer  the  above-named  case  as  pro- 
vided In  sections  18  and  20  of  article  6  of 
the  Constitution  of  the  State  of  Florida,  for 
the  following  reasons,  to  wit:  We  are  In- 
formed and  bellcTe  that  a  part  of  the  serr- 
Ices  rendered  by  complainants  upon  which 
this  action  is  based  were  performed  while 
the  Judge  of  this  court,  then  a  practicing  at- 
torney, was  a  partner  of  one  of  the  complain- 
ants, and  in  consequence  thereof  la  Intereated 
in  the  result  of  this  suit.** 

On  the  18th  day  of  September,  A.  D.  1886, 
the  Judge  of  the  Sixth  Orcult  filed  the  fol- 
lowing certificate  of  dlaqnallficatlon: 

"After  mature  consideration,  and  having 
my  memory  refreshed,  I  feel  it  my  duty  to 
hereby  certify  that  the  defendant  herein  once 
employed  the  firm  of  Finley  &  Phillips,  which 
firm  was  composed  of  Luciua  Finley  and  my- 
self, engaged  in  the  practice  of  law  In  the 
city  of  Tampa,  Florida,  and  that  said  firm 
employed  the  complainant  to  assist  us  In  ob- 
taining patent,  and  to  prevent  any  other 
than  the  defendant  from  obtaining  a  patent 
from  the  United  States  of  America,  and  to 
prevent  any  one  from  trespassing  upon  the 
land  upon  which  a  Hen  Is  claimed  in  this 
.suit,  and  I  am  therefore  disqualified  to  hear 
and  determine  this  case  as  Judge  of  said 
court 

"Done  and  ordered  at  chambers,  Tampa, 
Florida,  thla  ISth  day  of  September,  A.  D. 
1896.   [Signed]  Barron  Phillips,  Judge." 

The  complainant  Finley  thereupon  filed  the 
following  petition  that  the  cause  be  removed 
to  the  next  nearest  circuit:  "Your  petitioner, 
Samnel  T.  Finley,  a  party  to  said  cause  which 
la  pending  In  the  circuit  court  of  Hillsborough 
county.  In  chancery,  respectfully  sboweth 
unto  yonr  honor  that,  from  your  honor's  de- 
d^n  and  order  entered  in  said  causey  your 


Digitized  by 


Google 


s 


86  SOIJTHEBM  BEPOBTSOU 


(Fla. 


honor  Is  dlaqnallfled  by  reason  of  having  been 
consulted  as  an  attorney  of  the  said  defend- 
ant prior  to  the  commencement  of  said  suit 
and  before  your  honor  became  the  Judge  of 
said  court,  and  that  said  cause  cannot  be 
heard,  tried,  or  determined  by  reason  of  the 
disqualification  of  jour  honor  as  the  Judge  of 
said  court  Tour  petitioner  therefore  prays 
that  said  cause  be  transferred  to  some  other 
circuit  court,  as  the  law  directs,  and  that 
yonr  honor  make  an  order  r^oving  said 
cause  to  circuit  court  in  the  next  nearest  cir- 
cuit, as  provided  by  law.  And  your  petition- 
er will  ever  pray,"  etc. 

On  November  14,  1896,  the  court  made  the 
following  order  upon  this  petition: 

"Upon  reading  and  considering  the  above 
petition,  it  appealing  that  the  undersigned 
Judge  of  said  court  Is  disqualified  to  hear,  try, 
and  determine  said  cause  by  reason  of  the 
disqualification  mentioned  In  said  petition,  It 
Is  hereby  ordered  that  said  cause  be  removed 
to  the  circuit  coiirt  of  Hernando  county  In 
the  Fifth  Judicial  arcult  of  Florida,  it  being 
a  circuit  court  in  the  next  nearest  circuit, 
as  provided  by  law  in  such  cases  made  and 
provided.  Done  and  ordered  at  chambers, 
Tampa,  Fla..  this  the  14th  day  of  November, 
A.  D.  1896. 

"[Signed]  Barron  Phillips,  Judge." 

The  suit  was  instituted  to  have  certain  fees 
for  legal  services  rendered  to  Chamberlln  In 
recovering  or  acquiring  a  patent  to  certain 
land  declared  and  enforced  as  a  lien  upon 
the  land. 

From  the  proceedings  quoted  above  it  ap* 
pears  that  upon  the  suggestion  of  Chamber- 
lln the  Judge  before  whom  the  case  was 
pending  filed  a  certificate  that  he  was  dis- 
qualified to  try  the  cause,  because  the  law 
firm  of  which  he  wab  a  member  had  been 
employed  by  Cbamberliu,  and  had  employed 
the  complainant  to  assist  them  In  obtaining 
a  patent  for  the  land  and  preventing  tres- 
pass upon  It.  This  certificate  merely  pre- 
vented disposition  of  tbe  case  where  it  was 
then  pending,  without  removing  It  to  a  Juris- 
diction where  It  could  be  heard  and  deter- 
mined. The  complainant  Flnley,  therefore. 
In  order  to  have  his  case  adjudicated,  filed 
his  petition  that  the  cause  be  transferred, 
basing  It  upon  the  previous  certificate  of  dis- 
qualification, but  stating  the  ground  of  dis- 
qualification somewhat  inaccurately  as  "by 
reason  of  [the  Judge]  having  been  consulted 
as  an  attorney  of  the  said  defendant  prior  to 
the  commencement  of  said  writ."  The  order 
of  transfer  was  thereupon  made,  reciting  that 
it  was  made  because  of  "tbe  disqualification 
mentioned  In  said  petition." 

This  order,  and  the  petition  upon  which  it 
was  made,  are  both  merely  supplementary  to 
the  previous  adjudication  of  the  Judge  that 
he  was  disqualified  to  try  tbe  case,  and  It  Is 
probable  that  the  ground  of  disquallflcation, 
as  stated  in  his  certificate,  should  be  held  to 
be  the  bssls  of  the  transfer  of  the  cause.  But 
It  is  immaterial  whether  the  order  be  treated 


as  based  upon  this  or  upon  the  statement  of 
dlsquaiification  contained  In  the  petition.  Ei- 
ther statement  would  tend  to  show  disqualifi- 
cation, but  In  so  indefinite  a  way  u  not  to 
niake  it  certain. 

If  this  were  a  direct  attack  upon  the  order 
of  transfer  and  subsequent  decree,  they 
should  he  set  aside  under  the  repeated  adjudi< 
cation  of  this  court  that  a  legal  cause  for  the 
transfer  must  not  only  be  Judicially  ascer- 
tained, but  most  appear  In  the  order  of  trans- 
fer, or  otherwise,  in  tbe  record.  Swepson  v. 
Call,  IS  Fla.  887;  Smith  v.  Gibson,  14  Fla. 
263;  WUllams  t.  Robles,  22  Fla.  96;  Roberts 
V.  State,  27  Fla.  244,  9  South.  246;  Tampa  St. 
Ry.  &  Power  Co.  v.  Tampa  Suburban  R,  Co., 
SO  Fla.  506,  11  South.  062,  17  L.  R.  A.  681. 

In  some  of  these  cases  tbe  court  uses  lan- 
guage broad  enough  to  support  the  conten- 
tion of  the  appellee  that,  If  tbe  ground  of  the 
transfer  Is  not  snfiSdently  apparent  from  the 
record,  no  Jurisdiction  will  vest  in  the  court 
to  which  the  transfer  Is  sought  to  be  made; 
from  which  It  would  follow  that  any  Judg- 
ment rendered  by  that  court  would  be  void 
upon  collateral  attack.  Bnt  It  must  be  borne 
in  mind  that  in  tiiose  cases  the  attack  was 
direct,  and  the  court  was  merely  adjudlcatiug 
the  correctness  of  the  ruling  pt  the  lower 
court  In  ordering  a  transfer  of  the  caiue  iipon 
the  showing  made  In  the  record. 

Tbe  case  of  WlUlamc  v.  Robles  Is  tbe  only 
one  in  which  this  court,  by  dismissing  the 
appeal  instead  of  reversing  tbe  decree,  treat- 
ed the  decree  of  the  court  to  which  the  cause 
waa  transferred  as  void  for  want  of  Jurisdio* 
tion.  In  that  case  the  Judge,  when  his  dis- 
qualification from  Interest  was  suggested,,  de- 
cided that  he  waa  In  ho  ^way  Interested  in  the 
cause,  bnt  suggested  that  it  would  be  better 
to  transfer  the  cause,  because  his  brother-in- 
law  had  purchased  property  under  an  execu- 
tion Involved  in  the  siilt,  and  the  transfer 
was  made  accordingly.  There  It  affirmative- 
ly appeared  that  the  Judge  was  not  disquali- 
fied, and  he  so  Judicially  determined*  but 
made  the  transfer,  as  being  better,  for  a  rea- 
son not  made  by  law  a  ground  for  transfer. 

In  the  case  of  State  ex  rel.  Hughes  t. 
Walker,  25  Fla.  661  (text  572)  6  South.  169,  it 
affirmatively  appeared  that  the  right  of  trans- 
fer did  not  exists  as  that  was  a  common-law 
suit  requiring  the  consent  of  both  parties  to 
tbe  transfer,  and  the  defendant  did  not  con- 
sent thereto,  but  objected  and  excepted  to 
the  order  made. 

Tbe  case  at  bar  presents  no  direct  attack 
upon  the  order  of  transfer  made  by  the  Judge 
of  the  Sixth  drcnlt,  or  the  decree  rendered 
by  the  Judge  of  the  Fifth  Circuit  We  are 
asked,  not  to  determine  the  correctness  of  the 
finding  of  disqualification  upon  the  showing 
made  In  the  record,  but  npon  collateral  at- 
tack to  hold  the  order  of  transfw  a  nullity, 
and  the  subsequent  decree  void  for  want  of 
Jurisdiction. 

The  court  in  which  the  suit  was  instituted 
had  undoubted  jnrladlction  of  it.  The  ques- 
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ttoD  of  dteqnaUScatlon  wu  one  of  the  points 
to  be  adjudicated  therein,  and  It  wo  adjudi- 
cated by  the  ]adge  of  that  court  Bronk  t. 
States  4S  Fla.  461,  81  BootlL  24S.  Thet«  la 
ootbinx  tn  the  record  to  show  tliat  tte  Jodga 
ms  not  diequallfled,  ai  he  was  adjudged  to  be. 
Ttte  court  le  one  of  general  Jnriidlctlon.  "The 
distinction  between  cases  where  the  validity 
9t  the  rec<»a  of  a  court  of  general  Jnrladlc- 
tkm  la  drawn  In  queatlen  ct^toally,  and 
flKMB  In  which  anch  record  li  directly  im- 
peadied  by  writ  of  error  or  btU  of  review.  Is 
broad  and  well  defined.  In  the  one  case  Jv- 
rladletkm  Is  meanmed  prima  fade  unless  the 
xacord  diqirorea  It^  while  In  the  other,  if  It 
la  denied,  ita  exlatraice  moat  be  proved  by  the 
reooid  ttaelf.**  Trimble  v.  /Longworth,  IS 
Ohio  SL  481;  1  Black  on  Jodg.  H  270,  274, 


The  federal  oonzti  are  siverkw  conrta,  but 
conrti  tit  limited  Jurisdiction,  and  the  facta 
VPOD  wUiA  13uSx  Jurisdiction  reata  moat  ap> 
pear  m  tte  record.  Xvt,  "if  tlie  record  falla 
to  show  the  facts  on  which  the  Jurisdiction 
rests,  *  *  *  ttie  Judgmoit  may  be  revere* 
ed  for  error  upon  a  direct  proceeding  for  that 
purpose;  but  It  la  not  vol^  and  cannot  be 
attacked  collateraUy."  Bice  v.  Alder-Oold- 
man  Com.  Co.,  71  Fed.  151,  IS  a  a  16; 
Dexter,  Horton  *  Oo.  v.  Bsjwaid  (G.  a)  84 
Fed.  280;  Baiv  Great  Northern  By.  Co., 
102  Fed.  74^  42  O.  C.  A.  167;  DoweU  v.  Apple- 
gate,  152  a  8.  S27,  U  Sup.  CL  611,  88  U  Bd. 
468;  Bvera  v.  Wataon,  166  V.  SL  627,  15  Sup. 
Ot  430^  38  U  Bd.  620;  Oatler  v.  Huston,  168 
U.  B.  423,  15  Sup.  Ot  S68t  88  Ll  Bd.  104a 
The  same  prind^  governs  here.  Bronk  t. 
State,  supra. 

Moreover,  the  ordor  of  transfer  waa  baaed 
npon  the  suggestion  of  dlsquallflcaOon  made 
by  Chamberlln  liimsdf,  and  It  la  at  least 
questionable  whether  he  la  not  now  estopped 
to  dispute  its  correctness.  Bushnell  v.  Ken- 
nedy, 8  Wall.  887  (text  894)  19  Ii.  Bd.  786; 
Seward  t.  Comean,  164  U.  8.  6^  14  Bvfi,  Ct 
1209,  26  L.  Bd.  48a  Bee,  also.  DoweU  v. 
Applegate,  supra,  and  Bhrera  v.  Watsra,  an- 

pIB. 

A  further  objection  made  to  the  validity 
of  the  transfer  of  the  case  to  the  Fifth  Clt^ 
cult  Is  that  the  clerk  of  the  court  In  which 
It  waa  flrat  pendhig  did  not  transmit-  wlHi 
tte  papers  a  certificate  of  the  order  of  trans- 
fer as  required,  by  the  statute.  Section  1077, 
Bev.  St  By  "certificate  of  the  order  of  trans- 
fer^ Is  probably  meant  a  certified  copy  of  the 
order  ct  transfer.  In  this  case  the  cleA 
transmitted  to  the  clerk  of  Hernando  county 
aU  of  the  papers  In  the  case,  Including  the 
original  order  of  transfer,  and  a  certificate  aa 
follows:  "I  Chas.  Wright.  Clerk  of  the  Clr^ 
cult  Court  of  said  State  and  county,  do  here- 
by catltj  that  the  costs  In  said,  case  which 
liad  accrued  iq)  to  the  time  of  the  tranafer  of 
said  cause  to  Hernando  county,  FUu.  has 
been  fully  paid  by  Samuel  T.  FInley,  t^ie  com- 
plainant In  said  cause."  This  certificate, 
widle  It  buludea  b7  necessary  Implication  a 


certification  to  Qie  fact  timt  a  transf«  bad 
been  ordered,  Is  not  a  literal  ctHnplIance  with 
the  statute  as  we  have  construed  It  The  cer- 
tificate of  the  clerk,  however.  Is  required  only 
as  evidence  to  the  court  to  which  the  trans- 
fer Is  made  that  It  has  Jurisdiction  of  the 
cause.  When  this  la  given,  aa  her^  by  trana- 
mlsslcm  of  the  original  order.  It  la  merely  an 
Irregularity,  and  not  auch  a  vital  dtfect  as  to 
defeat  upon  collateral  attack  a  Juriadlctl<m 
sought  by  tiie  complainant  to  this  suit,  and 
acquiesced  in  by  him  until  after  the  rendltlMi 
of  a  decree  adverse  to  bla  Intereata. 

The  decree  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  with  dhree- 
tlona  that  tba  bill  be  ilinmlBsnrt.  and  tt  la  so 
ordered. 

HAYNBS  T.  BBAMLBTT. 

dSuptmM  Court  of  Florida,  Division  B.  July 

T.  1903J 

WRIT  or  mBs.09r-9mjj*  juoomNT. 

1.  A  judgment  for  costs  alone,  thcQKb  entered 
for  defendant  after  the  Jurr  haT«  found  a  ver- 
dict In  his  favor,  is  not  sucn  final  Judgment  aa 
will  support  a  writ  of  error. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Oour^  Faseo  Gbvnty; 
Joseph  B.  Wall,  Judga, 

Action  hf  WllUam  B.  Haynes  against  T. 
W.  Bramlett  Judgment  for  defendant,  and 
lOataitltf  brings  error.  Dismissed. 

See  81  South.  253. 

Thos.  H.  Bugg.  for  plaintiff  In  error.  Hugh 
a  Macfarlane,  Thomas  M.  Shackleford,  and 
Jas.  F,  Glen,  t<a  defendant  in  error. 

CARTER,  J.  This  ^as  an  action  to  recovet 
damages  for  a  trespaaa  to  real  eetate,  in- 
stituted by  plaintiff  in  error  against  defend- 
ant In  error  In  the  circuit  court  of  Pasco 
comity  in  April,  1889.  It  appeara  from  the 
record  that  on  April  13, 1900,  a  trial  waa  bad, 
and  that  the  Jury  rendered  a  verdict  finding 
the  defendant  not  guilty.  Thereupon  the  fol- 
lowing Judgment  was  entered:  "It  la  there- 
fore ordered  and  adjudged  that  the  defend- 
ant, T.  W.  Bramlett  do  have  and  recover 
from  the  plaintiff.  W.  B.  Haynes,  the  sum  of 
forty-one  and  71/100  dollars  as  for  the  cost 
of  this  suit  by  the  said  defendant  expended." 
This  is  the  only  entry  purporting  to  be  a 
final  Judgment 

In  Hall  V.  Patterson.  46  Fla.  — .  38  South. 
862,  it  was  held  that  a  Judgment  for  costii 
alone,  though  entered  for  defendant  aftei 
the  Jury  have  found  a  verdict  in  his  favor, 
is  not  such  final  Judgment  as  will  support  a 
writ  of  error. 

The  Judgment  here  entered  Is  not.  under 
the  authority  of  titat  ease,  such  a  final  Judg- 
ment aa  wUl  support  the  writ  of  error  here 
taken,  and  the  writ  must  therefore  be  dla- 
roiftned.  at  the  cost  of  irialntiff  In  error. 


1 L  See  ABB— I  and  Vrror,  veL     Osab.  Dig.  |  ttL 
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(Scpreme  Oout  of  Florida,  Divldon  A.  Jona 

23.  1903.) 

JUDGMENT  —  ENTRY  BY  CLERK  —  A8CERTAIN- 
UBNT  OF  DAMAOBB-^BASONABLS  ATTOR- 
NEY'S FEB— NBCBS8ITY  OF  PBOOF-APPEAl. 
— FAILURB  TO  iUSION  BREU>B^RBVIBW. 

1.  In  actions  at  taw,  while,  generally  ipcak- 
ins,  ttie  consideration  of  tbe  aj^p^ate  court 
wul  be  confined  to  tlie  errors  ajBsigned  and  ar- 
gued by  tbe  plaintiff  in  error,  yet  to  this  role 
tbere  are  certain  exceptions.  Wbere  a  Jorls- 
dictional  or  otber  fundaniental  error  of  law  Is 
apparent  on  tbe  face  of  the  record  iUielf,  auch 
error  maj  be  considered  by  the  appellate  court, 
thoa^  it  is  not  assigned. 

2.  The  statute  (section  VlSSi  Bev.  St  1892) 
that  gives  authority  to  clerks  to  enter  final 
judgments  contemplates  that  the  clerk  can  ent«- 
a  final  judgment  after  default  only  in  those 
cases  wn^re  the  eanae  of  action  is  purely  and 
simply  a  money  demand,  founded  npon  a  con- 
tract for  the  payment  of  money  only.  In  cases 
where  extrinsic  evidence  dehors  the  contract 
sued  upon  Is  necessary  to  ascertain  the  amount 
to  be  recovered,  the  clerk  has  no  anthorlty  to 
entertain  such  evidance,  or  to  fonnd  a  final 
judgment  thereon. 

3.  TJpoD  a  hearing  in  damages,  after  the  over- 
mling  or  sustaining  of  a  demurrer,  the  case 
stands,  with  reference  to  the  evidence  necessaiy 
for  the  plaintiff  and  admissible  for  the  defend- 
ant, precisely  as  it  would  have  stood  upon  a  de- 
fault. 

4.  To  ascertain  what  would  be  a  reasonable 
attorney's  fee  in  any  case  requires  the  iotro- 
ductioD  of  testimony,  and  to  ester  up  a  judg- 
ment Including  attorney's  fees,  unless  the 
amoont  of  said  attorney's  fees  is  definitely  pro- 
Tided  for  or  specified  in  the  cause  of  action, 
without  proof  as  to  what  would  constitute  a 
reaEonable  attorney's  fee,  Is  error. 

6.  The  proper  practice  in  an  action  at  law. 
Where  testimony  is  necessary  for  the  ascertain- 
ment of  damages,  Is  to  have  the  assessment  of 
damages  In  sach  case  made  by  a  Stay. 

^llabas  by  the  Oonrt) 

Error  to  Circuit  Court;  Manatee  Oranty; 
Joseph  B.  Wall,  Judge. 

Action  by  Lee  Dekle  against  T.  B.  Parker. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beveraed. 

Langley  &  Singeltary,  for  plaintiff  In  error. 
John  P.  Wall,  for  defendant  In  error. 


SHAOKIiBFOBD.  J.  An  action  of  aSBmnp- 
8it  upon  a  pcomlflsory  note  was  instituted 
by  defendant  in  error  in  the  Manatee  couqty 
drcnlt  court  against  plaintiff  In  errOT,  which 
nanlted  In  judgment  for  defendant  In  error 
In  tbe  anm  of  ¥232,60  damages  and  f3.93 
costs.  Flalntlffl  in  error  seeks  a  reversal  of 
tills  Judgment  writ  of  error  In  this  conrt, 
and  assigns  two  errors:  First,  that  the  conrt 
erred  In  oTemllng  defendant's  donurrer  to 
plalntUTs  declaration;  and,  second,  that  the 
court  erred  In  sustaining  plalntUTs  demur- 
rer to  defendant's  plea. 

We  deem  It  imnecessary  to  set  forth  the 
pleadings,  or  to  discuss  these  two  errors  as- 
signed. Snfflce  it  to  say  that  an  examina- 
tion thereof  discloses  tiiat  they  are  utterly 
without  merit.  However,  the  record  discloses 
a  fundamental  error  therein  In  the  Judgment 


itself,  which  we  feel  that  it  is  incumbent 
npon  us  to  notice  of  our  own  motion.  In  so 
doing  we  are  not  unmindful  of  the  fact  that, 
as  was  said  by  this  court  In  Dell  t.  Marvin, 
41  Fla.  221,  26  South.  188,  79  Am.  St  Rep. 
171,  45  li.  R.  A.  201,  "In  actions  at  law  the 
consideration  of  the  appellate  court  will  be 
confined  to  the  errors  assigned  and  argued 
by  the  plaintiff  In  error.'*  This  Is  true  as  a 
general  aud  abstract  principle  of  law,  and  Is 
correct  as  aM>Ued  In  tb»  case  then  for  con- 
slderatlott  twfore  this  court  To  this  general 
rule,  however,  there  are  certain  exceptions. 
Where  the  record  Itself  discloses  a  Jnrlsdlc* 
tlonal  or  otber  fundamental  error,  such  as 
that  the  court  below.  In  entering  tbe  Judg- 
ment was  without  Jurisdiction,  or  that  tbe 
Judgment  Is  void  on  its  face,  such  matter 
may  be  considered  by  this  court,  even  though 
no  error  be  assigned  expressly  presenting 
same. 

We  have  held  that  In  an  equity  stdt  "a 
JnrlsdictloDal  matter  will  be  considered  by 
this  court,  even  though  the  same  may  not  be 
questioned  by  tbe  pleadings,  or  expressly 
presented."  McMillan  t.  Wiley,  46  Fla.  — , 
83  South.  993;  Trustees  L  L  Fund  of  Florida 
V.  Gleason,  39  Fla.  771,  23  South.  039.  We 
know  of  no  reason  why  a  like  mle  should  not 
prevail  In  actions  st  law.  In  Stowe  v.  The 
Mapes  Formnia  &  Peruvian  Guano  Onnpany, 
21  Fla.  VSB,  this  court  held  that;  where  no 
errors  had  been  assigned,  "and,  considering 
the  record  of  the  Judgment  of  the  circuit 
court  there  seems  to  be  no  error  thereon." 
on  motion  the  judgment  would  be  aflSnned, 
with  costs;  thereby  implying  that  an  error. 
If  fundamental  or  Jurisdictional,  appearing 
on  the  fttce  of  the  record  of  the  Judgment 
could  be  considered  by  tbe  court  However, 
this  must  be  an  error  of  law,  and  not  an 
error  of  fact  Jordan  Petty,  6  Fla.  826, 
text,  332.  We  are  of  the  opinion  that  tbe 
weight  of  authority  Is  to  the  effect  that, 
where  a  Jurisdictional  or  otber  fundamental 
error  of  law  is  apparent  on  the  face  of  the 
record  Itself,  such  error  may  be  considered 
by  the  appellate  court,  though  it  is  not  as- 
signed. Ives  V.  Flncb,  28  Coon.  112;  Cran- 
dall  V.  State.  10  C»nn.  889,  text,  871;  Wood- 
ruff V.  County  of  Douglass,  17  Or.  814,  21 
Pac.  49;  Scblff  v.  Solomon,  67  Md.  672; 
Boarman  v.  Patterson,  1  GUI,  372;  St.  Joseph 
Blannfacturlng  Company  v.  HarringtoD,  63 
Iowa,  380,  6  N.  W.  668;  McDanlel  v.  Moody. 
8  Stew.  814:  MUIer  v.  Sunde,  1  N.  D.  1,  44 
K.  W.  801;  Huntsman  v.  Unvllle  River  Lum- 
ber Co..  122  N.  C.  683.  29  B.  E.  838;  Carter 
V.  Rountree,  109  N.  a  29,  13  S.  B.  716;  Co- 
bume  V.  Foe.  40  Tex.  410;  Lee  v.  Dozler, 
40  Miss.  477;  Clark  T.  Bayer,  32  Ohio  St 
299,  text  304,  30  Am.  Rep.  593;  Casaedlne 
V.  Mundy,  4  Bam.  &  Adol.  90.  Also,  see  2 
Bncy.  of  PI.  &  Fr.  928;  2  Oyc  984. 

Tbe  proper  practice  In  a  case  where  a 
Jurisdictional  or  fundamental  error  Is  found 
In  the  record,  whether  tiie  same  be  assigned 
or  not,  is  for  the  appellate  court  to  reverse 
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the  JndgmeDt  entered  In  Bucli  case.  In  ad- 
dition to  the  authorities  abore  dted,  see 
the  following,  In  -which  It  was  held  that  % 
Toid  Judgment,  or  a  Judgment  rendered  with- 
out authority,  should  be  reversed:  Glens 
Falls  Ins.  Oo.  r.  Porter,  44  Fla.  — ,  33  South. 
473:  Petty  T.  Durall,  4  G.  Greene,  120; 
United  States  v.  Nourse,  6  Pet  470,  8  L. 
Ed.  467;  Jordan  t.  DenolB.  7  Mete.  (Mass.) 
G90:  Borough  of  Stonlngton  t.  States,  31 
Conn.  213;  Cooper  t.  American  Central  Ins. 
Co.,  3  Colo.  318;  Caatleberry  v.  State,  68  Ga. 
49;  Gray  t.  Thrasher,  lOt  Mass.  373;  Abrams 
T.  Jones,  4  Wis.  806. 

It  seems  that  such  a  Judgment  as  the  one 
entered  In  the  instant  case  would  be  held  Told 
even  on  collateral  attack.  Wilson  v.  Spark- 
man,  17  Fla.  871,  35  Am.  Rep.  110;  ElMteln 
T.  Davidson,  35  Fla.  342, 17  South.  663.  AJso. 
see  section  1277,  Bev.  St.  1892,  which  mak^ 
It  the  duty  of  this  court  "to  examine  the  rec- 
ord, to  reverse  or  affirm  the  Judgment,  sen- 
tence or  decree  of  the  court  below,  or  to  give 
such  judgmrait,  sentence  or  decree  as  the 
court  below  ought  to  have  ^ven,  or  as  to  It 
may  appear  according  to  law.*' 

As  has  been  said,  a  promissory  note  form- 
ed the  cause  of  action  In  the  Instant  case. 
The  record  discloses  that  said  note  provided 
for  the  payment  of  "a  reasonable  attorney's 
fee"  In  the  event  It  became  necessary  to  col- 
lect said  note  through  an  attorney.  On  sus- 
taining the  demurrer  to  defendant's  pleas,  the 
court  below  at  chambers  rendered  Judgment 
against  the  defendant,  and  Instructed  the 
clerk  to  assess  the  plalntlffB  damages  and 
costs,  and  to  enter  up  flnal  Judgment  tbMefor. 
PlaintUf'B  attorneys  produced  and  filed  with 
the  clerk  said  original  promissory  note  and 
an  ex  parte  affidavit  from  a  practicing  attor- 
ney to  the  eCEect  that  ¥40  would  be  a  reason- 
able attorney's  fee  In  said  action,  who'eupon 
said  clerk,  not  In  term  time,  but  In  vacation, 
entered  up  against  the  defendant  Judgment 
in  favor  of  the  plaintiff  for  the  sum  of  $232.- 
SO.  Said  Judgment  entry  of  the  clerk,  on  the 
face  of  it,  shows  that  he  acted  on  testimony  in 
a  case  in  which  he  had  no  authority  to  act, 
In  that  he  undertook  to  ascertain  from  an  affi- 
davit of  a  practicing  attorney  what  was  a  rea- 
sonable attorney's  fee,  and  lumped  together 
In  tbe  Judgment  whatever  he  Judicially  de- 
termined was  due  as  a  reasonable  attorney's 
fee  vrlth  the  amount  he  calculated  to  be  due 
on  the  note  for  principal  and  Interest  This 
action  of  the  clerk  was  clearly  erroneous  and 
without  auQiorlty. 

In  Glens  Falls  Ins.  Co.  v.  Porter,  supra, 
this  court  held  that:  '*The  statute  [section 
103E),  Bev.  St  18S2]  that  gives  authority  to 
clerks  to  enter  final  Judgments  contemplates 
that  the  clerk  can  enter  a  final  Judgment  aft- 
er default  only  in  those  cases  where  the  cause 
of  action  is  purely  and  simply  a  money  de- 
mand founded  upon  a  contract  for  the  pay- 
ment of  money  only.  In  cases  where  extrin- 


sic evidence  dehors  tbe  contract  sued  upon 
Is  necessary  to  ascertahi  the  amount  to  be  re- 
covered, the  clerk  has  no  authority  to  enter- 
tain such  evidence,  or  to  found  a  final  Judg- 
ment thereon."  Also,  see  Blount  v.  Gallaher, 
22  Fla.  92;  Snell  v.  Irvine,  17  Fla.  234;  Coons 
V.  Harllee,  Id.  484;  Ropes  v.  Snyder  Harris 
Bassett  Co.,  S7  Fla.  629,  20  South.  635.  And 
"upon  a  hearing  in  damages,  after  the  over- 
mllng  of  a  demurrer,  the  case  stands,  with 
reference  to  the  evidence  necessary  for  the 
plaintiff  and  admissible  for  the  defendant 
precisely  as  It  would  have  stood  upon  a  de- 
fault" Havens  v.  Hartford  &  New  Haven 
R.  R.  Co.,  28  Conn.  69;  Town  of  South  Ottawa 
v.  Foster,  20  HI.  296:  Lamphear  v.  Bucking- 
ham, 33  Conn.  237.  That  tbe  clerk  acts  in  a 
mere  ministerial  capacity  in  entering  Judg- 
ments, and  has  no  ipower  to  ascertain  tbe 
damages  but  on  a  writing  ascertaining  the 
plalntUTs  demand,  in  addition  to  the  authori- 
ties cited  supra  see  1  Black  on  Judg.  (2d  SJd.) 
t  88;  Hanrlck  v.  Farmers'  Bank  of  Ohatta- 
hoochle,  8  Port  (Ala.)  539.  Had  the  note  In 
question  provided  for  a  fixed  percentage  of 
the  amount  as  an  attorney's  fee,  then  the 
clerk  could  have  entered  the  Judgment  for 
he  could  have  ascertained  the  amount  by  a 
mere  calculation.  Alexander  v,  McDow,  108 
QaL  25,  41  Pac.  24.  However,  In  order  to  as- 
certain what  would  be  a  reasonable  attorney's 
fee  in  any  case  requires  the  Introduction  of 
testimony.  See  Gunby  v.  Drew,  45  Fla.  — , 
34  South.  305,  and  authorities  cited  therein; 
First  National  Bank  of  Muscatine  v.  Krance, 
BO  Iowa,  235;  Wyant  v.  Pottorff,  37  Ind. 
512;  Orr  v.  Sparkman,  120  Ala.  9,  23  South. 
829.  An  ex  parte  affidavit  was  not  testi- 
mony, and  ttie  clerk  bad  no  avthortty  to  con- 
sider It. 

The  proper  practice  in  an  action  at  law, 
where  testimony  is  necessary  for  tbe  ascer- 
tainment of  damages,  is  to  have  the  same 
assessed  by  a  Jury.  See  1  Black  on  Judg. 
(2d  Ed.)  SS  90,  91;  1  Dan.  on  Neg.  Inst  (6tta 
Ed.)  §  61a;  1  Suth.  on  Dam.  773;  Farkhurst 
T.  Stone,  36  Fla.  463,  18  South.  596;  Glens 
Palls  Ins.  Co.  v.  Porter,  supra;  Thompson  v. 
Halsllp,  14  Ark.  220;  Denlson  v.  Malr,  14 
East  622;  Kennon  V.  McRae,  8  Stew.  A  P. 
(Ala.)  249;  Wallace  v.  Henry,  5  Ark.  106; 
Finn  V.  Commonwealth,  5  J.  J.  Marsh.  (Ey.) 
338;  Van  Vleet  v.  Adair,  1  Blackf.  (Ind.) 
346;  Hickman  r.  Baltimore  &  Ohio  B.  Oo., 
SO  W.  Va.  296,  4  S.  E.  654,  7  S.  B.  46B;  Mlwll 
T.  McDonald,  25  Ark.  38. 

It  follows  from  what  has  been  said  that 
for  the  error  found  the  Judgment  must  be 
reversed,  and  the  case  remanded  for  such 
proceedings  as  may  be  In  conformity  with 
law  and  not  Inconsistent  with  this  opinion. 
However,  as  the  errors  assigned  by  the  plain- 
tiff in  error  have  been  found  to  be  without 
merit  It  is  ordered  that  the  costs  In  this 
court  be  equally  taxed  against  the  plaintiff 
and  defendant  In  error  respectively. 
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WILHELM  et  al.      LOGELAB  et  aL 

(8D^«me  Co  art  of  Florida,  Division  B.  July 
7.  aflOS.) 

HOHB8TBAD— PURCHASS-HONBT  OBIiIGATION 
-^UDQHBMT  BT  CONFESSION— VOID 
JUDGMENT— GRBDITOBS'  BILL. 

1.  A  Jndsment  upon  an  iodebtedDeaa  not  oon- 
Btitnting  an  obligation  contracted  for  the  pnz^ 
chase  of  a  homestead  Is  not  a  l!en  thereon. 

2.  The  exception  in  the  Constitution  reoderlnK 
a  homestead  liable  for  an  obligation  contracted 
for  the  purchase  of  said  itn^ertr  moat  be  strict- 
ly constmed. 

8.  Where  A.  lends  money  to  B.  wherewith 
B.  pays  olf  a  note  due  for  the  purchase  money 
of  his  homestead,  and  A.  takes  B.'s  note  there- 
for, with  C's  indorsement  thereon,  to  which  A. 
looks  for  security,  sach  leo^ng  does  not  con- 
stitute "an  obligation  contracted  for  0ie  pnr^ 
cbase  of  said  property." 

4.  A  circuit  clerk  is  without  jurisdiction  to 
enter  a  judgment  by  confession,  when  no  de- 
fault has  been  taken,  no  declaration  filed,  no 
summons  addressed  or  delivered  to  a  sheriff  or 
other  proper  officer  to  serve,  and  the  plaintiff 
does  not  appear  to  have  taken  any  part  in  the 
proceedings,  A  judgment  so  entered  Is  void* 
and  will  not  support  a  creditors'  bill. 

(SyUabua  hy  the  Court.) 

Appeal  from  Circuit  Conr^  Lee  County; 
William  A.  Hocker,  Judge.  , 

Bin  by  Carrie  Locklar  and  Lonla  Locklar, 
as  administrators  of  the  estate  of  Irvln  Lock- 
lar, deceased,  against  Emily  Frazler  Wlltaelm 
and  others.  From  a  decree  for  complalnanta, 
defendants  appeal.  Berexaed. 

Wilson  ft  WllBon,  for  appellants,  William 
Hocker,  for  appellees. 


OOCKREIA  3.  This  Is  an  appeal  from  a 
decree  setting  aside  as  fraudulent  certain 
deeds  from  one  N.  L.  Laogford  to  the  Wll- 
helms  and  from  the  Wllhelms  to  Mary  M. 
Tyre,  then  the  wife  of  the  said  N.  L.  liing- 
ford.  Upon  application  of  the  said  Lang- 
ford  there  has  been  allowed  a  severance  and 
dismissal  as  to  him.  The  realty  Involved 
consists  of  a  lot  105  by  248  feet  In  the  town 
of  Ft.  Myers,  alleged  in  the  answer  to  have 
been  the  homestead  of  the  Langfords  at  the 
time  of  said  conveyances. 

We  need  consider  but  two  questions  in  the 
case  before  us:  Did  the  Indebtedness  to  com- 
plainants* intestate  constitute  an  "obligation 
contracted  for  the  purchase  of  said  prop- 
erty"? and,  secondly,  was  the  Judgment  by 
confession  sufficient  to  support  a  bill  In  equity 
to  set  aside  the  conveyances  as  fraudulent? 

The  evidence  establishes  the  tact  that  Mr. 
Langford  was  at  the  time  of  these  convey- 
ances entitled  to  a  homestead  In  this  lot,  or, 
if  we  concede  Ft  Myers  to  be  an  Incorpo- 
rated town,  to  ail  but  a  small  part  thereof; 
and  as  to  the  part  exempt  It  is  wholly  Im- 
material whether  there  has  been  an  attempt- 
ed transfer  to  the  homesteader's  wife.  No 
Judgment  is  a  lien  on  said  property  unless  it 
come  within  the  exceptions  of  the  Constitu- 
tion. Murphy  r.  Farquhar,  39  Fla.  350,  22 
South.  681. 


Appellees  seek  to  bring  the  case  within  the 
exceptions  on  the  theoiy  that  the  Indebted- 
ness "accrued  by  virtue  of  a  loan  of  money 
to  said  N.  L.  Langford  for  the  express  pur- 
pose of  paying  the  principal  part  of  the  pur- 
chase money  required  to  purchase  the  said 
premises."  The  record  before  us,  however, 
shows  conclusively  that  Langford  had  already 
purchased  the  land  of  a  third  party  for  $400 
cash  and  |1,000  on  time,  evidenced  by  note, 
and,  flndiog  he  could  secure  a  considerable 
dlscooDt  for  cash,  obtained  the  money  from 
appellees'  intestate,  and  paid  otf  this  note, 
before  it  matured,  therewith;  that  the  lender 
did  not  look  to  the  land  for  the  return  of 
his  money,  though  Informed  that  It  had  been 
used  to  pay  off  this  lien,  but  did  look  to  the 
Indorsement  of  Langford's  brother  on  the 
note  as  the  security  for  the  loan.  Can  such 
a  transaction  bring  about,  In  the  language 
of  our  Constitution,  an  "obligation  contracted 
for  the  purchase  of  said  property"? 

While  the  precise  point  has  not  been  de- 
cided by  this  court,  yet  a  clear  Intimation 
has  been  given  in  construing  the  cognate  ex- 
ception "for  the  erection  of  Improvements." 

In  Lewton  v.  Hower,  18  Fla.  872,  text,  882, 
it  was  held:  "The  provision  of  the  Constitu- 
tion that  the  homestead  may  be  liable  'for 
the  payment  of  obligations  contracted  for 
the  purchase  of  the  premises,  or  for  the  erec- 
tion of  improvements  thereon,'  must  be  strict- 
ly construed.  Olson  v.  Nelson,  3  Minn.  53 
(Gil.  22).  'An  obligation  contracted  for  the 
erection  of  Improvements'  is  an  obligation  to 
pay  for  labor  and  materials  bestowed  and 
used  in  the  constznctlon  of  sncta  Improve- 
ments. 

"An  Indebtedness  for  money  borrowed  to 
purchase  materials,  or  to  pay  for  labor  be- 
stowed in  improving  lands,  or  money  ex- 
pended In  the  purchase  of  such  materials, 
or  In  payment  for  such  labor,  Is  not  an  ob- 
ligation contracted  'for  the  erection  of  Im- 
provements,' nor  an  obligation  contracted  for 
such  labor,  and  is  not  within  the  exceptions 
of  the  constitutional  provisions.  The  con- 
tract In  such  case  Is  to  repay  money  loaned, 
or  expended,  and  not  a  contract  to  pay  for 
the  erection  of  Improvements,  or  for  labor 
on  the  premises. 

"The  purpose  of  the  exception  of  'obliga- 
tions contracted  for  the  erection  of  Improve- 
ments,' and  for  'lalxir  performed  on  the 
same,'  so  that  a  homestead  Is  liable  for  such 
debts,  though  not  for  debts  generally,  is  that 
those  who  have  furnished  the  materials  and 
performed  the  labor  may  have  their  remedy 
upon  the  property  they  have  in  part  created 
and  enhanced  by  the  bestowal  of  their  labor 
and  property;  and.  In  the  absence  of  any 
provision  giving  the  lender  of  moneys  which, 
have  been  expended  upon  the  property  the 
benefit  of  the  exception,  the  courts  are  power- 
less to  extend  It  to  them." 

A  strict  construction  must,  therefore,  be 
given  to  this  exception,  and  we  do  not  feel 
disposed  to  extend  the  tenus  "obligations 
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contracted  for  the  purchase  of  the  property" 
to  one  who  lends  mooey  to  the  Tendee,  even 
tboogh  the  latter  uses  It  In  paying  a  third 
party,  vbo  came  within  the  exception,  es- 
pecially -when  the  lender  does  not  rely  on  the 
property  for  secarlty,  bnt  takes  a  simple 
note  therefor,  and  looks  to  the  Indorser  on 
BDCh  note  for  repayment  We  freely  admit 
that  courts  of  the  highest  reapectablllty  hold 
a  different  doctrine,  though  we  find  none  In 
which  the  facts  are  on  all  fonrs  with  this 
case;  yet  there  are  many  that  hold  to  the 
construction  of  similar  conatltotlonal  pro- 
Tteions  which  we  place  upon  ours,  aod  there 
Is  ample  Jnstiflcatioii  in  following  oar  own 
decision.  Brodie  t.  Batchelor,  75  N.  a  61; 
Oalmes  t.  McOracken,  8  Blchardson,  87;  Gray 
T.  Balrd,  4  Lea,  212;  Loftls  t.  Loftte,  94 
Tenn.  232,  28  S.  W.  1091;  Notte's  Appeal.  45 
Pa.  361;  Lear  t.  Hefltaer,  28  La.  Ann.  820. 
As  to  so  much,  therefore,  of  said  lot  as  cod- 
Btitnted  a  homestead,  tiiere  was  no  ground 
upon  which  the'  creditor  conid  charge  the 
pnqjtertr,  and  hence  there  was  no  equity  for 
setting  asMe  the  eonveyances  as  fraudulent 
Conceding  the  lot  to  bave  been  In  an  In- 
corporated town,  and  that  It  be  larger  than 
one-half  acre  In  area,  did  appellees  have  the 
standing  In  equity  to  set  aside  the  deeds  as 
to  this  excess?  Tbey  seek  to  found  this  eq- 
uity upon  a  "confession  of  judgment"  an 
execution  upon  such  Judgment,  and  an  In- 
ability on  the  part  of  the  sheriff  to  realise  on 
this  CTecotlon.  It  ai^tears  that  on  the  8th 
day  of  Febmary,  A.  D.  1808,  the  following 
order  or  writ  was  Issued  by  the  clerk  of  Lee 
eoonty: 

*The  State  of  Elorida. 

"Greeting:  Tou  are  hn-eby  commanded  to 
summon  N.  L.  Langford  and  T.  £.  Langford, 
IC  they  be  found  in  your  county,  to  appear  be- 
fore the  Judge  of  our  Circuit  Court,  for  the 
Sixth  Judicial  Circuit  of  the  State  of  Florida, 
at  the  court  house  In  Fort  Myers  on  the  first 
Monday  In  March,  next,  at  a  court  to  be  held 
on  that  day.  In  and  for  the  county  of  Lee, 
then  and  there  to  answer  Irvto  Locklar  In 
action  6f  assumpsit— damage  $1100.00.  And 
have  then  and  there  this  writ 

"Witness,  W.  M.  Hendry,  CSerk  of  our 
Conrt  and  the  seal  of  the  said  court  at  the 
court  bouse  at  Fort  Myers  aforesaid,  this  9th 
day  of  February,  A.  D.  181>& 

"IBeai]  W.  M.  Hendry,  Clerk. 

"Jul  L.  Hun,  Attorney  for  Plaintiff/* 

The  above  does  not  appear  to  be  address- 
ed to  any  offlcer  or  person,  nor  does  it  appesr 
to  taave  ever  come  Into  ttae  bands  of  tiie  sher- 
UT,  miH^  less  to  have  been  served  by  him. 
The  reomd  farther  sbows  that  prior  to  the 
retmn  day  mentioned  In  the  above  order  or 
writ  a  paper  writing  was  filed  in  the  said 
Jerk's  office  on  ttae  iStOk  day  of  February,  A. 
D.  ISOS,  as  tbllows: 


"In  the  Circuit  Court.  Sixth  Judicial  Circuit 
of  Florida,  In  and  for  Lee  County. 

"Irrln  Locklar  vs.  N.  L.  Langford  and  T.  B. 
Langford. 

"Aflsnmpslt  Damages  f 1100.00;  Gnufcaskn 
of  Judgmoit 
**We^  the  nndodgned  named  defendants  In 
above  entitled  canse^  have  hereby  tia  our-' 
selves  privately  and  singly  confeBsed  Jndff> 
ment  before  the  clerk  of  the  Circuit  Gonr^ 
In  and  for  Lee  oounty,  Flnlda,  for  tai  bwr 
died  and  flfty-slx  &  *Vioo  dollars,  damages 
dne  Irvin  Locklar.  and  the  said  clerk  itf  the 
Circuit  Conrt  Is  hereby  antborind  to  aitw 
]ud^«it  against  ns  jofntty  In  &vot  of  Ir> 
Tin  Locklar  for  said  sum  and  coats. 

nsigned]  N.  L.  l4Uigfotd, 

*fF.  B.  Langford."  - 

And  thereiQNm  the  clerk  on  the  same  day 
entered  In  his  record  book  the  following: 

"And  now,  on  this  12th  day  of  Febmuy, 
A.  D.  1808,  came  the  defendants.  N.  L,  Lang- 
ford and  T.  B.  Langford,  and  file  their  writ- 
ten confession  of  Judgment  in  favor  of  the 
plaintiff,  Irvln  Locklar*  for  the  snm  of  ten 
hundred  and  fifty-six  and  *>/ioo  dollars. 
Thmefore  It  is  considered  by  the  court  that 
the  platotUt,  the  said  Xrvto  Locklar,  do  have 
and  recover  of  and  fnun  the  defendants,  the 
nld  N.  U  Langford  and  T.  B.  Langford,  the 
sum  of  tea  hundred  and  fifty-six  and  'Vieo 
dollars,  as  bis  cost  In  this  b^lf  sustatoed. 
and  that  plaintiff  do  have  execution  tttstetm. 

"[Signed]      W.  H.  Hendry,  Clk.  Ct  Ct, 
"By  J.  m  Foxworthy,  D;  O." 

No  declaration  appears  to  have  been  filed, 
nor  does  the  pUtotlff  appear  to  have  taken 
aiqr  part  to  the  proceedings,  unless  and  ex- 
cept the  Inference  be  todnlged  that  he  applied 
for  summons.  The  reasoning  of  tills  conrt  to 
Epsteto  V.  Ferst,  85  Fla.  408,  text  618,  17 
South.  414, 416,  Is  most  persuairive.  If  not  con- 
clusive, of  the  potot.  "Can  a  cleric  of  the 
drcult  court;  who  Is  purely  a  mtolsterial  offl- 
cer, with  only  statutory  power,  enter  a  valid 
Judgment  in  a  proceeding  of  this  ktodt  Ad- 
mitting such  a  jfBjfer  to  be  a  confession  of 
Judgment  bad  the  drak  the  suthority  to  en- 
ter a  Judgment  upon  such  a  confession,  made 
without  service  of  process,  when  no  suit  was 
pending,  and  without  any  appearance  by  the 
defradant  or  any  proof  tiiat  he  encated 
such  a  confession?  Clearly,  thore  Is  no  statu- 
tory authority  for  such  action  to  tilds  statb" 

We  Uitok  the  principle  of  the  case  referred 
to  rules  this,  and  that  the  Judgment  altered 
by  the  clerk  under  the  circumstances  of  this 
case,  though  differing  in  some  respects  from 
the  circumstances  of  the  other.  Is  void,  snd, 
being  void,  cannot  support  a  bill  to  set  aside 
a  fraudulent  conveyance. 

The  decree  of  tiie  drcult  conrt  is  reversed, 
with  directions  to  dismiss  the  bllL 


Digitized  by 


Google 


8 


85  SOUTHSBN  BEFOBTBIB. 


(Fla. 


(46  ria.  469) 

OLINB  T.  TAMPA  WATERWORKS  CO- 
et  aL 

(Supreme  CSonrt  of  Florldt.  Jtme  28,  19^.) 

OAlUaSS— PLHADINO— IHPROPBB  VEiBMBNTS— 

DHMURRBR.  < 

1.  The  mere  fact  that  a  coant  of  a  declara- 
tioQ  ma;  set  up  many  demcDta  that  do  not 
ODter  iBto  the  measure  of  damages  ia  not  ground 
for  demurrer,  if  the  count  does  allege  a  cause 
of  action  for  some  damage  proper  to  be  recoT- 
'«ed  thereunder. 

(Srllabm  by  the  Court.) 

In  Banc.  Biror  to  dicult  Courts  HUIb- 
borongh  County ;  flirelTii  a  Maxwdl,  Judge. 

Actkm  b7  Gflozge  W.  OUne  against  tbe 
Tampa  Waterworks  Company,  a  corporation, 
and  others.  Judgment  tor  defendants,  and 
plalntLfl  brings  error.  Reversed. 

Barron  PblUips,  tor  plaintiff  in  error.  P.  O. 
Knlght»  tor  detmdants  In  error. 

OABTER,  J.  In  June.  188&,  plaintiff  In  er- 
ror began  an  action  against  defendants  In  er> 
ror  In  tbe  drcnit  court  of  HlUsborougb  cotm- 
ty  to  recover  damages  tor  title  alleged  breach- 
es of  certaiD  injunction  bonds.  Tbe  amend- 
ed dedaiation,  containing  only  <me  count;  al- 
leged that  the  Tampa  Waterworka  C^pany, 
in  August,  1888,  obtained  trom  the  circuit 
court  ot  EQUsborougb  county  a  temporary  in- 
junction restraining  plalntifl  trom  quarrying 
rock  on  certain  land  owned  by  liim;  tbat  at 
tile  time  plaintiff  was  ivoceedlng  to  quarry 
said  rock  tor  the  panose  ot  selling  it  to  conr 
tractors  with  tbe  dty  of  Tampa  for  paying 
eUy  streets;  that  In  accordance  with  the  re- 
quirement of  the  Injunction  order,  the  com- 
pany executed  a  bond,  with  Drawdy  and  Scar- 
lett as  snretieay  conditioned  to  pay  plaintiff 
all  costs  and  damages  he  might  sustain  if  the 
Injunction  was  Improperly  Issued;  tiiat  sub- 
sequently the  company  executed  an  additional 
Dond,  under  order  of  the  court,  with  the  same 
surges  and  like  conditions;  tiiat  sulKequent- 
]y  said  iQjnnetion  was  dlasolved,  and  the  bill 
dismissed,  and  qpon  appeal  to  this  court  the 
last-named  decree  was  affirmed. 

The  declaration  claimed  damages  in  tbe 
Bom  of  $CGO  l!or  counsti  tees  alleged  to  have 
been  Incurred  in  i»octurIng  the  dissolution  ot 
the  Injtmctlon  and  other  costo  and  ei^enses 
mentioned,  and  also  claimed  as  damages  IV 
825,  alleged  to  be  the  difference  between  the 
market  value  ot  2,600  cubic  yards  of  rock  at 
the  time  the  injunction  issued  and  its  mar- 
ket value  at  the  time  the  Injunction  was  dis- 
solved, which  rock  the  declaration  alleged 
plalntUf  was  prevented  by  the  Injunction  from 
quarrying,  though  he  had  an  offer  tm  that 
quantity  at  the  highest  maiftet  price. 

The  defendants  demurred  to  Uie  declara- 
tion, asslgnli^  as  matters  of  law  to  be  argu- 
ed tlM  following,  viz.: 

The  declaration  shows  no  sufficient 
cause  ot  action  against  detendants. 


(2)  The  declaration  does  not  sufficiently 
show  or  set  forth  wherein  and  how  plaintiff 
has  been  damaged. 

(3)  T3uit  plaintiff  In  the  dedaratlon  sedu 
to  teoover  pro«pectlve  ot  speculative  dam- 
ages, such  as  cannot  Iw  recovered  In  this  suit 

(4)  Plaintiff  cannot  recover  damages  tot 
what  he  might  have  made  in  ft  contract  with 
the  dty  of  Tampa. 

(K)  Plaintiff  cannot  recover  damages  tor  be- 
ing prevented  trom  quarrying  rock  oa  his 
lands,  or  tot  n^IecUng  to  quany  rock  under 
said  injunction. 

(Q)  Plaintiff  does  not  suffldenUy  set  forth 
the  order  of  the  court  grsndng  the  Injunction, 
or  show  the  sc<^  ot  8am& 

(7)  ^e  declaration  does  not  state  the  name 
ot  the  party  offering  the  jvlce  tor  the  ropk 
alleged,  nor  does  It  show  that  tbe  price  of 
said  rock  has  ever  since  and  up  to  .tlie  time 
of  the  commencement  of  this  suit  been  lower 
than  the  price  named  as  the  highest  market 
price  of  rock. 

(8)  Plaintiff  cannot  recover  f  ot  counsel  tees 
and  the  othor  openses  alleged  In  tbe  ^da- 
ration. 

The  cause  came  on  to  be  heard  upon  the 
demurrer  'to  the  amended  declaration,  and 
the  court  made,  Octobv  9, 189B,  an  order  as 
follows:  "It  my  view  of  the  law  Is  oonect, 
no  damages  can  be  recovered  except  such  as 
exist  at  the  time  of  bringing  the  suit  On 
page  three  of  the  declaration,  the  damages 
dalmed  Mr  loss  ot  sale  ot  rock  Is  the  differ- 
ence between  |1  per  yard  offered  before  In- 
junction Issued  and  36  cents  per  yard  value 
at  the  tbne  ot  dissolution,  vis.,  U  Febmaiy, 
1891,  whic^  last  Is  not  the  date  of  Mnging 
the  suit  For  all  that  appears,  the  value  at 
the  time  ot  bringing  suit  may  have  been  fl 
or  more  per  yard,  and  there  would  then  be 
no  damage.  For  this  reason,  I  sustain  the 
seventh  ground  ot  demurrer.  It  is  ther^oce 
considered  and  ordered  that  the  seventh 
ground  of  demurrer  to  the  amended  declara- 
tion be^  and  the  same  li^  sustained,  and  the 
remaining  grounds  of  said  demurrer  be,  and 
the  same  are  hereby,  overruled."  Lesve  was 
given  plaintiff  to  turOier  amend  tiie  declara- 
tion. In  accordance  with  the  ruling,  in  10 
days,  tf  he  so  destavd.  Plaintiff  did  not  avail 
himself  ot  the  (^portnnlty  to  amend,  and 
thereafter  defendant  moved  the  court  "to  ot- 
ter Judgment  upon  the  demurrer  dismissing 
the  suit,"  upon  the  grounds  that  plaintiff  had 
not  amended  his  dedaratlon  undOT  the  per- 
mission tdven,  and  that  plaintiff  had  abandon- 
ed the  suit  by  failing  to  amend,  OT  take  other 
steps  In  the  came. 

On  January  S,  1900,  the  motion  coming  tm 
to  be  heard,  the  court  entered  final  Judgment 
as  follows:  "This  cause  coming  on  to  be 
heard  in  open  court  this  day,  upon  motion  of 
the  attorneys  tor  defendante  filed  herein  on 
December  4^  1889,  said  motitm  being  to  have 
the  court  mter  Judgment  iq>on  the  demurrer 
to  plalntUTs  second  amended  declaration,  fll- 
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ed  Joty  24, 1808,  and  It  appearing  to  tbe  court 
tbst  on  the  9th  day  of  October.  1899,  the  court 
made  an  order  snstafnlng  said  demurrer,  giv- 
ing tbe  plalntur  ten  daya  after  said  order  In 
which  to  amend  said  declaration,  and  plain- 
tiff having  declined  to  amend  said  declaration, 
and  stating  that  be  dealred  to  stand  apon  the 
part  of  tbe  declaration  not  decided  by  the 
court  on  said  demurrer  to  be  bad,  it  Is,  there- 
fore, upon  consideration  thereof,  ordered.  ad- 
Judged,  and  decreed  that  tbe  defendants  do 
have  Judgment  on  said  demurrer  against  said 
plaintiff.  It  Is  further  ordered  that  said  de- 
fendants go  hence  without  day,  and  have  Its 
costs,  amounting  to  seven  dollars,  of  and 
from  the  plaintiff,  expended  In  this  case." 
From  this  Judgment  tbe  present  writ  of  error 
was  taken  by  the  plaintiff,  and  the  errors  as- 
signed are: 

CL)  The  court  erred  In  sustaining  any  part 
of  the  defendants'  denrarm  to  plaintUTs 
amended  declaration. 

(2)  Tbe  court  erred  In  sustaining  the  mo- 
tion of  defendants'  counsel  to  dismiss  tbe  suit 

(3)  The  court  erred  In  not  requiring  the 
defendants  to  file  tbelr  plea  to  that  part  of 
the  plaintiff's  amended  declaration  which  bad 
been  decided  by  the  court  on  the  demnner 
to  be  valid. 

It  will  be  obscrred  that  the  order  <ai  demur- 
rer overruled  every  ground  except  tbe  sev- 
enth. The  seventh  ground  does  not  question 
the  sufficiency  of  the  declaration  to  author- 
in  Mcovery  for  counsel  fees  and  other  ex- 
peaacB  alleged  as  damages  for  breach  of  the 
Injunction  btmds,  but  Is  confined  entirely  to 
tbe  snffldeney  of  the  pleading  with  rei^wt 
to  a  partJcnlar  Item  of  damage  claimed,  viz., 
the  alleged  difFerrace  In  value  of  2,500  tons 
of  lock.  The  effect  of  tiie  ruling  on  the  de- 
murra  was  to  hold  that  the  declaration  was 
•nffldent  to  recover  attorneys'  fees  and  other 
expenses  alleged,  but  Insufficient  to  recover 
tbe  alleged  difference  In  value  of  ro^  Un- 
der snch  drcnmatancea,  the  proper  practice 
would  have  been  to  overrule  the  demurrer 
generally,  for  the  reason  that  the  mere  fact 
that  a  count  of  a  declaration  may  set  up 
many  elonents  that  do  not  enter  into  the 
measure  of  damages  is  not  ground  of  demurs 
rer.  Jacksonville,  T.  ft  K.  W.  By.  Go.  v. 
Grtffltt,  88  Fla.  002.  16  South.  886;  Borden  v. 
Weatom  Union  TcL  Co.,  82  Fla.  881, 13  South. 
876;'  Borden  t.  International  Ocean  Tel.  Oo., 
3t2  Fla.  400,  18  South.  878;  Cowley  v.  Davld- 
son,  10  Minn.  892  (Oil.  814);  Sunnyslde  Land 
Co.  T.  Willamette  Bridge  By.  Co.,  20  Or.  644, 
26  Fac.  835;  Alabama  Great  Southern  B.  Co. 
T.  Tapla,  84  Ala.  220,  10  South.  286;  Leiand 
Tonsey,  6  HIU  (N.  T.)  828.  The  proper 
remedy  In  such  cases  Is  ptrinted  out  In  tbe 
Florida  cases  above  t^ted.  Tbe  court  was 
tbeiefdre  in  error  In  sustaining  the  seventh 
groimd  of  title  demurer. 

We  exprtts  no  opinion  as  to  the  snffldoicy 
of  the  declaration  as  against  the  oth^ 
grounds  of  demurrer,  as  the  court  below  ruled 


with  the  plaintiff  in  error  upon  those  points. 
We  merely  decide  tbe  question  of  practice 
presented. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

HOCEXIR  and  ilAXWELL,  3 J.,  being  dls- 
quallfied,  took  no  part  in  the  decision  of  tills 
case. 

(4«  Plib  4GS) 

OLIND  V.  TAICPA  WATBBWOBKS  GO. 
et  aL 

(Supreme  Court  of  Florida.  Jane  23,  1903.) 

DAlUQBS-^LBASINa-IHPROPXa  BLEHENTS- 
DBHURRBR. 

1.  The  mere  taet  that  a  count  of  a  dedara- 
titm  may  set  up  many  elements  that  do  not 
enter  into  the  measure  of  damagea  is  not  ground 
for  demoirer.  If  the  count  does  allege  a  cause 
of  action  for  some  damages  proper  to  be  re- 
Gorered  thereunder. 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  dicuit  Court,  Hills- 
borough County;  Evelyn  0.  Maxwell.  Judge. 

Action  by  George  W.  CSlne  against  the 
Tampa  Waterworks  Company,  a  corporation, 
and  others.  Judgment  for  defenduits,  and 
plalntIS  brings  error.  Reversed. 

Barron  PhUllpa.  for  plalntlfl  In  error.  P. 
O.  Knight,  fw  defendants  in  jeiror. 

OABTEB.  J.  While  the  facts  in  this  case 
are  not  precisely  tbe  same  as  tbe  facts  In 
tbe  case  of  Ollne  v.  Tampa  Waterworks  Com- 
pany et  al.  (decided  this  day),  35  South.  8, 
the  point  of  practice  involved  Is  exactly  tbe 
same,  and,  for  tbe  reasons  stated  in  that 
opinion,  the  court  below  erred  In  sustaining 
the  seventh  ground  of  the  demurrer  to  the 
amended  decIaratloQ.  Tbe  Judgment  is 
tiierefore  revorsed,  and  the  cause  rananded 
for  further  proceadings. 

HOOKER  and  MAXWEEA  JJ.,  being  dis- 
qualified, took  no  part  in  the  decision  ot  this 


(«  m  443) 

UIZELL  et  aL  v.  UPCHUBCH. 

(Sapreme  Court  of  Florida,  Division  A.  June 
23.  1903.) 

ntAUD-BLBHENTS  OF  ACTION. 

1.  To  maintain  an  action  on  the  case  for  de- 
ceit, the  plalntIS  must  allege  with  reasonable 
certainty,  and  be  prepared  to  prove,  (1)  that 
the  defendant  made  some  representation  to  the 
plaintiff,  meaning  that  he  snould  act  upon  it; 
(2)  that  soch  representation  was  false,  and  that 
the  defendant,  when  he  made  it,  knew  It  to  be 
false;  and  (3)  that  the  plaintiff,  believing  such 
representation  to  be  true,  acted  upon  It,  and 
wu  thereby  Injured. 

(ByUabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  County;  Bhy- 
don  U.  Call,  Judge. 
Action  by  Jackson  MiseU  and  William  Ml- 
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tell,  partners  doing  business  under  the  firm 
name  and  style  of  J.  Mlzell  &  Bro.,  against 
John  J.  Upchurcb.  Judgment  for  defendant, 
and  plalntUh  bring  error.  Berersed.  . 

Tbe  plalQtiffB  In  error  soed  tbe  defendant 
In  error  In  the  drcuit  court  of  Daral  county 
in  tort  for  damages  for  deceit  and  misrep- 
resentation as  to  the  financial  responsibility 
of  one  B.  H.  PowelU  the  declaration,  as 
amended,  being  as  follows: 
"State  of  Florida,  Duval  County. 

"Jackson  Mlzell  and  William  Mlzell.  part- 
ners doing  business  under  the  firm  name  and 
style  of  J.  MlzeU  &  Brother,  by  D.  U.  Fletch- 
er and  H.  B.  Philips,  their  attorneys,  filing 
this  their  amended  declaration,  by  leare 
of  court  first  bad  and  obtained,  sue  John  J. 
Upchurcb,  defendant,  for  that,  whereas,  the 
plaintiffs,  being  engaged  In  the  lumber  and 
milling  business  at  Kings  Ferry,  Florida,  at 
the  time  of  tbe  writing  the  letter  hereinafter 
set  forth,  knew  the  firm  of  Dyal  &  Upchurch, 
composed  of  one  Bert  G.  Dyal  and  the  de- 
fendant, doing  business  at  Fort  Moniac,  Qeor- 
gia,  and  held  said  firm  of  Dyal  &  TJpcburch 
In  lilgh  esteem  for  care  and  prudence  in  busi- 
ness matters  and  relations;  -  and  the  defend- 
ant, knowing  the  esteem  and  regard  which 
plalntUb  held  said  firm  of  Dyal  &  Upchurcb, 
and  well  knowing  that  plalntUfs  would  rely 
iqwn  repreeentatlonf  made  to  tbem  by  said 
firm  of  Dyal  &  Upchurch  as  to  the  business 
responsibility  and  Integrity  of  persons  desir- 
ing to  deal  with  and  purchase  property  from 
plaintiffs,  and  well  knowing  that  plaintiffs 
had  for  sale  and  desired  to  sell  certain  mules 
and  harness,  to  induce  the  plaintiffs  to  be- 
llere  that  one  B.  H.  Powell  was  a  man  of 
Integrity  and  fair  business  dealing,  and  one 
who  could  be  safely  dealt  with  and  trusted 
In  tbe  usual  course  of  budness,  on,  to  wit, 
February  11,  1898  (under  tbe  name  of  said 
firm  of  Dyal  &  UpchurdOt  wrote  and  ad- 
dressed to  plaintiffs,  and  delivered  to  said 
B.  H.  PoweU.  for  the  purpose  and  with  the 
intention  that  the  same  should  be  by  him 
delivered  to  the  plaintiff,  a  certain  letter.  In 
the  words  and  figures  following,  to  wit: 

"  'Fort  Moniac,  Fehj,  11th,  1598. 

***Messrs.  J.  Mlzell  &  Bro.,  Kings  Feny, 
Fla.— Dear  Sir:  TbiM  will  Introduce  to  yon 
Mr.  B.  B.  PoweU,  wbo  wants  to  buy  some 
mules.  Mr.  Powell  is  alright,  and  any  favon 
you  can  show  him  will  'be  appreciated  by  ua. 

," 'yours  truly,  Dyal  &  Upchurch.' 

.  **And  .plaintiffs  aver  that  the  said  lettw 
was  delivered  to  them  by  said  B.  H.  Powell, 
and  thereupon,  believing  the  representations 
therein  to  be  true;  and  being  induced  by  said 
representations  therein  to'  believe  that  said 
B.  H.  Powell  was  a  man  of  Integrity  and  fair 
business  dealing,  and  one  who  could  be  safely 
trusted  and  dealt  with  In  the  usual  course  of 
badness,  tbe  plaintiffs,  by  reason  of  tbe  said 
representations  and  the  said  belief  In  their 
minds,  induced  as  aforesaid,  forbore  t6  make 
Inquiries  or  Investigation  as  to  the  character 


and  financial  bnsiness  standing  of  said  B.  H. 
Powell;  and  plaintiffs,  by  said  representa- 
tlons  and  the  said  belief  in  their  minds  there- 
by created  as  aforesaid,  were  induced  to  sell, 
and  did  sell,  to  said  B.  H.  Powell,  certain 
personal  property,  to  wit.  eight  mules  and 
harness  therefor,  of  the  valne  of  $852,  and, 
according  to  the  usual  course  and  custom  of 
business,  extended  the  said  B.  H.  PoweU 
credit  for  the  same,  upon  his  request  and 
on  the  strength  of  said  letter,  being  the  sum 
of  eight  hundred  and  fifty-two  dollars,  upon 
the  terms  of  sixty  days,  upon  and  for  one- 
half  of  said  amount,  and  for  the  term  of  four 
months  iqton  and  for  the  vemalnder  or  bal- 
ance thereof*  fmrn  the  12th  day  of  Fsibmary, 
1898. 

"And  plaintiffs  aver  that  said  a  H.  PoweU 
was  not,  at  the  time  of  writing  said  letter, 
a  man  of  Integrity  and  fair  bnsiness  dealing, 
and  one  who  could  be  safely  dealt  with  and 
trusted  in  the  usual  course  of  business,  but 
on  tbe  contrary,  was  wholly  Insolvent,  and  a 
man  utterly  without  good  faith  and  the  prin- 
ciples of  fair  deaUng  in  business  matters 
and  transactloDS,  and  utterly  unworthy  of 
any  trust  or  credit  according  to  the  usual 
course  and  custom  of  business,  of  aU  which 
plaintiffs  were  Ignorant;  and  said  defendant 
did  not  know  the  character  and  circumstances 
and  standing  of  said  Powell,  and  had  no 
reason  to  beUeve  that  he  knew  thereof,  and 
negligently  wrote  said  letter  In  reckless  and 
negUgent  disregard  of  plaintiffs*  safety  and 
interests.  And  plaintiffs  In  fiict  say  that, 
for  the  purchase  price  of  the  cliattels  sold 
to  said  B.  H.  PoweU  as  aforesaid,  they  took 
from  said  PoweU,  at  his  request  and  on  the 
strength  of  said  letter,  his  two  promissory 
notes,  one  payable  at  sixty  days,  the  other 
payable  at  four  months;  that  said  PoweU  at 
the  time  of  the  purchase  of  said  chattels  did 
not  intend  to  pay  for  the  same,  but  fraudu- 
lently obtained  the  same  with  the  design  and 
intent  to  cheat  and  defraud  plalntlfta;  that, 
said  60-day  note  falling  due,  payment  there- 
of was  demanded,  but  tbe  same  was  not  paid, 
and  shortly  thereafter  said  PoweU,  fraudu- 
lently intending  to  cheat  and  defraud  the 
plaintiffs,  made  way  with  said  chattels,  and 
disposed  of  and  placed  the  same  beyond  the 
reach  of  plaintiffs;  and  the  plaintiffs  have 
not  been  paid  for  the  said  property,  and  are 
unable  to  obtain  payment  therefor  of  and 
from  said  B.  H.  PoweU;  and  tiierefore  plain- 
tiffs bring  this  their  suit,  and  claim  seven- 
teen bundred  dollars  damages. 

"And  plaintiffs  also  sue  the  defendant  for 
that,  whereas,  the  plalnUflCs,  being  engaged 
in  tbe  lumber  and  nilUlng  budness  at  Kings 
Ferry,  Florida,  at  the  time  of  writing  the 
letter  hereinafter  set  forth,  knew  the  firm  of 
Dyal  &  Upchurch,  composed  of  Bert  O.  Dyal 
and  the  defendant,  doing  business  at  Fort 
Moniac,  Georgia,  and  held  said  firm  of  Dyal 
4  Upchurcb  in  high  esteem  for  care  and  ^u- 
dehoe  In  business  mitttfs  and  relations;  and 
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tbe  defendant^  knowing  the  esteem  and  re- 
tard In  vhich  plaintiffs  held  said  firm  of 
Dyal  ft  Upchurdi,  and  well  knovlnc  that 
p^ilntUta  would  rel7  upon  tepreBentattons 
made  to  them  by  aald  flim  of  Dyal  ft  Up- 
diurcb  as  to  the  bnelneaa  responstbUltr  and 
Integrity  of  pen(HU  desiring  to  deal  and  pur- 
ehase  property  from  plaintiff b,  and  well 
knowing  that  plaintiffs  had  for  sale  and  de- 
rired  to  tell  certain  males  and  harness,  to 
Indnce  plalntUCs  to  believe  that  one  B.  H. 
Pow^  was  a  man  of  Int^^rtty  and  fair  busi- 
ness dealing,  and  <»ie  who  could  be  safely 
dealt  with  and  tmated  In  the  nsoal  coarse  of 
bnalness,  on,  to  wit  Feljniary  Uth,  1898, 
wrote  (under  the  name  of  said  Arm  of  Dyal 
ft  Upchurdi)  and  addressed  to  plaintiffs,  and 
dtitrered  to  tald  B.  H.  Powell  for  ttie  pa^ 
poae  and  with  the  Intention  that  the  same 
dionld  be  delivered  to  the  plaindfls,  a  certain 
letter  In  tlie  words  and  flgores  following^  to 
wit: 

**Vort  Honlac.  Feby.  Ufb,  1898. 

■■fUeens.  7.  Mlsell  ft  Bro.,  Kings  Ferry. 
Fie.— Dear  Sir:  This  will  Introduce  to  yon 
Mr.  B.  H.  Powen,  who  wants  to  buy  some 
mulea.  Mr.  Powell  Is  alright,  and  any  favors 
yoD  can  show  Urn  will  be  appreciated  by 
ua.  Tours  truly,         Dyal  ft  Upcfaurch.' 

"And  plalntllDi  aver  that  said  letter  was 
delivered  to  tiiem  by  said  B.  H.  Powell,  and 
tiiereapon,  believing  the  representations 
th««ln  to  be  true,  and  being  Induced  by  said 
r^reaentatlons  therein  to  believe  that  said  B. 
U.  PoweU  was  a  man  of  Integrity  and  fair 
bnslneBa  dealing,  and  one  wbo.  could  be  safe- 
ly trusted  and  dealt  with  in  the  usual  coarse 
of  badness,  the  plaintiffs,  by  reason  of  said 
representations  and  the  said  bell^  in  tbeir 
minds*  Induced  as  aforeeaid,  fbrbore  to  make 
Inquiries  mr  InvestlgatloAs  aa  to  the  character 
and  financial  and  business  standing  at  said 
B.  H.  Powell;  and  plalntlfls,  by  said  repre- 
sentations and  the  said  belief  in  their  minds 
tnereby  created  as  aforesaid,  were  Induced  to 
sell  and  did  sdl  to  said  B.  H.  Powell  certain 
other  personal  property,  to  wit,  eight  mules 
and  harness  therefor  of  the  value  of  f852, 
and,  accordfaig  to  tbe  usual  course  and  cus- 
tom of  bnslneBa,  extended  the  said  B.  H,  Pow- 
dl  credit  for  the  sam%  at  his  request  and  on 
the  strength  of  said  letter,  being  the  sum  of 
tSgbt  hundred  and  flfty-^o  dollars,  upon  the 
tenn  of  iSxtf  days  uxmu  and  for  one-half  of 
said  amount;  and  for  the  term  of  four  months 
upm  and  for  the  remainder  or  balance  there- 
of, from  the  12th  day  of  February,  1^8. 

**And  plalntlffii  aver  that  said  B.  H.  Pow- 
ell was  not  at  the  thne  of  writing  said  letter 
a  man  of  totegrlty  and  fair  business  dealing, 
and  <me  who  could  be  safely  dealt  with  and 
trusted  in  tbe  usual  course  of  busbiesa,  but, 
on  the  contrary,  was  wholly  insolvent,  and  a 
man  utterly  without  good  faith  and  the  prtn- 
ciplea  of  fair  dealing  to  bustoeas  matters  and 
transactionB.  and  ntteiiy  unworthy  of  any 
trust  or  credit  all  of  which  the  defendant 


then  well  knew,  and  of  which  plaintiffs  were 
Ignorant. 

"And  plaintiffs  In  t&ct  say  that  for  the 
purchase  price  of  the  chattels  so  sold  to  said 
B.  H.  Powell  as  aforesaid,  they  took  from 
htm,  said  Powell,  at  his  request  and  upon  the 
strength  of  ' said  letter,  bis  two  promlasory 
notes,  oie  payable  sixty  days,  the  other  pay- 
able at  four  months;  that  at  the  time  of  the 
purdiase  of  said  chattels  said  Powell  did  not 
Intend  to  pay  for  the  same,  but  fraudulentiy 
obtained  the  same  with  the  Intrait  and  pur^ 
pose  to  cheat  and  defiraud  plaintiffs;  that 
said  sfacty-day  note  falling  due,  payment 
whereof  was  demanded,  but  tiie  same  was  not 
paid,  and  shortly  thereafter  said  Powell, 
fraudulently  deslgntog  to  cheat  and  defraud 
plaintiffs,  made  way  with  said  (battels,  and 
disposed  of  and  placed  same  beyond  the  reach 
of  plalntUDi,  and  Uie  plaintiffs  have  not  been 
paid  tat  said  property,  and  are  unable  to  ob- 
tain payment  therefor  of  and  from  said  B.  H. 
Powell;  and  therefore  plaintiffs  bring  this 
their  suit  and  claim  seventeen  hundred  dol- 
lars damages." 

To  Ihls  declaration  the  defendant  interpos- 
ed the  following  dnnarrer:  "The  defendant 
demurs  to  each  of  the  counto  of  plalntlffii 
second  amended  declaration  filed  herein  Sep- 
tember 28. 1900,  and,  for  his  several  grounds 
of  demurrer  applied  to  each  of  said  counts, 
sevmilly  shows: 

"(1)  Said  count  departa  from  fiie  prgeelpe 
for  summons  and  the  summons  aa  amended 
herein,  by  which  amendment  the  action  here- 
in was  converted  frmn  an  action  in  assnmpBlt 
to  one  In  tort 

"(2)  Tbe  allegatlonB  therein  set  up  do  not 
state  in  substance  a  cause  of  action  against 
this  defendant 

"(3)  Said  count  If  any  baris  exist  for  the 
recovery  flierdn  sought  proceeds  upon  a 
guaranty  in  writing  of  tiie  solvency  of  said 
Powell,  In  allured  reliance  upon  i^Ieh  cred- 
it was  eztoided  to  blm. 

"(4)  It  is  not  made  to  appear  In  aald  count 
that  the  defendant  knew,  when  aald  letter 
was  written,  that  said  PoweU  proposed  or  In- 
tended to  buy  mules  or  other  prapatj  an.  a 
credit  nor  any  iaauaUe  facts  set  up  therein, 
construed  In  the  light  of  ^Ich  the  said  writ- 
ing imports  that  aald  Powell  sought  or  ex- 
pected to  buy  mules  on  a  credit  from  said 
plaintiffs. 

"(5)  It  Is  not  made  to  appear  from  said 
writing  in  and  of  itself,  or  from  said  writing 
and  issuable  facte  set  up  to  connection  there- 
with, that  tile  entire  scope  and  meaning  of 
said  writing  was  other  than  to  bring  together 
parties  who  had  mules  to  sell  and  a  party 
who  wished  to  buy  mules. 

It  la  not  averred  that  the  writing  there- 
to set  up,  purporting  to  be  signed  'Dyid  ft 
npchurch,*  but  alleged  to  have  been  in  fact 
signed  by  this  defendant  and  up<m  tbe  rep- 
resentetton  to  which  the  platotlffs  aver  they 
acted  because  of  their  esteem  for  Dyal  ft 
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Dpdiarch/  was  not  known,  at  the  time  they 
so  acted  upon  it,  to  have  been  so  In  fact 
signed  by  this  defendant  as  an  IndivlAnal,  and 
not  otherwise  than  aa  an  individual,  and  In 
the  capacity  in  which  he  is  now  sued. 

"(7)  Said  writing  Is  alleged  to  hare  beien 
addressed  to  the  plaintiffs  by  tliis  defend- 
ant, Dslng  the  name  of  Dyal  &  Upcbnrch, 
•wUerehj  the  plaintiffs  were  misled  to  sell  cer^ 
tain  personal  property  on  a  credit,  and  yet  it 
is  not  averred  that  at  the  time  the  said  letter 
was  so  acted  on  by  them  they  were  ignorant 
lliat  said  letter  was  so  signed  by  tlils  defoid- 
ant  80  using  the  firm  name  of  Dyal  &  Up- 
churcb. 

"(8)  There  Is  nothing  In  the  writing  therein 
set  vijh  constmed  either  In  and  of  itself  or 
in  the  light  of  the  Issaable  facts  and  clicnm- 
stances  set  up  in  connection  with  said  writ- 
ing,  upon  which,  as  matter  of  law,  the  plain- 
tiffs  w^  or  could  t>e,  aa  alleged  in  said  count; 
induced  to  believe  that  said  B.  H.  Powell  was 
a  man  of  integrity  and  fair  buslneas  dealings, 
and  one  who  conld  be  safely  trusted  and 
dealt  with  in  the  usual  course  of  business. 
Said  writing  has  no  reference,  dbwctly  or  In- 
directly,  to  the  usual  course  of  business,  but 
solely  to  a  slnc^e  transaction— the  purchase 
of  mules— In  reqtect  of  wbicb  nothing  Is  said 
or  contemplated  as  to  a  credit. 

"(9)  There  is  nothing  in  said  alleged  writ- 
ing, constmed  In  and  of  itself,  nor  In  said 
writing  construed  in  the  light  of  Uie  Issuable 
facts  and  circumstances  therein  set  up  In 
connection  with  said  writing,  upon  which,  aa 
matter  of  law,  plalntlfls  were  Justlfled,  In  reli- 
ance thereon,  to  forbear  Inquiries  or  Investi- 
gations as  to  the  financial  and  business  stand- 
ing of  said  Powell,  and  to  sell  said  property 
to  aald  Powell  on  a  credit;  aa  set  up  in  said 
count. 

"(10)  The  alleged  writing  tiierein  set  up 
does  not  purport  to  be  signed  by  this  defend- 
ant; nor  any  one  for  him. 

"(11)  The  rigning  of  the  alleged  writing 
therein  set  up  Is-  not  alleged  to  have  been 
known  to  the  plaintiffs,  at  the' time  it  was 
alleged  to  have  been  acted  iipoa,  as  the  bandr 
writing  of  this  defendant 

"(12)  The  alleged  representations  made  in 
the  writing,  therein  set  up  as  the  basis  of 
this  action,  are  not  representations  of  facts 
open  to  observation  and  cai>able  of  being  re- 
produced by  an  effort  of  memory. 

"(13)  It  la  not  alleged  that  the  representa- 
tions therein  set  up  in  bsec  verba  as  the  baals 
of  this  action  were  made  maliciously,  nor  Is 
It  alleged  that  this  defendant  was  In  any  wise 
b«ieflted,  or  that  he  sought  to  be  benefited, 
by  sBld  alleged  representations. 

"(14)  The  alleged  writing  therein  set  up  in 
haec  verba  does  not,  In  and  of  itself,  nor  In 
the  light  of  Issuable  facts  and  drciUQBtances 
therein  set  vp,  sustain  the  allegations  based 
thereon,  therein  set  up.  that  said  Powell  could 
be  safely  trusted  and  dealt  with  in  the  usual 
course  of  business. 


"(ItQ  It  is  not  made  to  appear  from  Hxe  to> 
siuble  averments  of  said  count  that  defend- 
ants  knew,  at  the  time  said  letter  was  wrl1>- 
ten,  that  the  plaintiffs  were  willing  to  sell  on 
credit  the  property  therein  alleged,  to  hare 
been  sold  on  credit 

"(16)  It  does  not  appear  with  legal  or  other 
certainty  that  said  plaintlilfi,  upon  the  postu- 
late that  they  believed  and  acted  upon  the 
truth  of  the  representations  contained  In  said 
writing,  were  Induced  to  sell,  and  did  sell,  on 
a  credit  to  said  Powell,  the  property  therein 
alleged  to  have  been  sold,  upon  the  terms  and 
credit  therein  set  up. 

"(17)  It  does  not  appear  from  the  allega- 
tions of  said  count  that  tbis  defendant  at  or 
after  said  alleged  sale  was  made,  was  notified 
that  plalntUte  had  acted  upon  aald  alleged 
representations  In  writing,  by  selling  said 
property  on  a  credit  on  the  ^tb  thereof,  and 
Informed  this  defendant  of  the  terms  of  sale 
and  the  credit  so  extended. 

"(18)  The  alleged  representations  upon 
which  It  Is  averred  the  plaintiff  acted  as  to 
his  loss  are  not  allied  to  have  been  made 
by  this  defendant  vrlth  the  Intent  to  deceive 
plaintiffs. 

"(19)  The  allegations  of  the  said  counts  as 
to  defendant's  knowledge,  at  the  time  the 
letter  therein  set  up  was  vfritten,  of  said 
Powell  as  a  man  of  integrity  and  fair  bual- 
nees  dealings,  and  one  who  could  be  safely 
dealt  with  and  trusted,  are  not  only  incon- 
sistent and  irreconcilable,  but  wholly  contra- 
dictory and  repugnant" 

This  demurrer  upon  argument  was  sus- 
tained by  the  court,  and,  the  plalntliCi  de- 
clining to  amend  further,  final  Judgment  upon 
the  demurrer  was  entered,  and  from  this 
Judgment  the  plaintiffs  below  have  sued  out 
this  writ  of  error,  and  assign  as  error  the 
ruling  upon  this  demurrer. 

Duncan  V.  Fletcher  and  H.  B.  Phlllpfl,  fw 
plaintiffs  in  error.  A.  W.  OockreU  ft  Son, 
for  defendant  In  error. 

TAYLOR,  a  J.  (after  stating  the  facts). 
The  court  below  erred  In  sustaining  the  de- 
fendant's demurrer  to  the  plaintiffs'  amended 
declaration,  quoted  in  the  foregoing  state- 
ment 

In  the  case  of  Byard  v.  Holmes,  34  N.  J. 
Law,  296,  one  of  the  leading  American  cases 
of  the  class  under  discussion,  we  find  the  fol- 
lowing succinct  statement  of  the  law  as  to 
the  pleading  and  proof  to  be  made  In  such 
cases:  "To  maintain  an  action  on  the  case 
for  deceit,  the  plaintiff  must  allege  with  rea- 
sonable certainty,  and  be  prepared  to  prove, 
(1)  that  the  defendant  made  some  representa- 
tion to  the  plaintiff,  meaning  that  he  should 
act  upon  It;  (2)  that  such  representation  was 
false,  and  that  the  defendant  when  he  made 
it  knew  it  to  be  false;  and  (3)  that  the 
plaintiff,  believing  such  representation  to  be 
true,  acted  upon  It;  and  was  thereby  in- 
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Jnnd."  WUle  flie  two  cotmta  In  thla  dedan- 
tlon  aie  oimeceasarUy  prolix,  yet  we  tbink 
that  its  allegatliHu  snbatantiallT  comply  with 
the  requirements  of  ttie  role  here  announced. 
The  foIlowinK  cases  deal  with  the  aame  sab- 
Ject  generally,  and  with  the  d^enses  proper 
to  be  made,  and  with  the  Tailoua  phaaes  and 
effect  of  the  proofs  pro  and  con:  Sims  t. 
Elland,  57  Mlfie.  607;  VIele  t.  Ooss,  4»  Barb. 
96;  Meyer  v.  Amidon,  28  Hun.  S5S;  Olopton 
T.  Cosart  13  Smedes  &  BI.  868;  Bean  T. 
Wells.  28  Barb.  466;  Boyd's  Bz'rs  t.  Brown^ 
6  Pa.  310;  Nevada  Bank  of  San  Frandsoo 
T.  Portland  Mat.  Bank  (a  a)  S»  Fed.  338; 
Felix  Shlrey,  60  Mo.  App.  621;  Wheeler  r. 
Baars.  83  Fla.  686.  16  South.  68i;  Wateon 
T.  Jones.  41  Fla.  241,  26  South.  678. 

We  thtaik  that  the  all^tlons  of  the  dec- 
laration made  a  case  suffldent  to  be  pleaded 
to,  and  tbe  demurrer  thereto  should  have 
been  ovOTuled.  The  Judgment  at  the  circuit 
court  Is  reversed,  with  directions  to  orerrule 
the  demurrer  of  tbe  defendant  to  tbe  plain* 
tlff^  amended  declaration,  and  for  sudi  fuc^ 
ther  proceedings  as  may  be  consonant  vitfa 
law  and  tbe  rules  of  practice;  the  costs  of 
tiie  ain»dlate  proceedings  to  be  taxed  against 
the  defendant  in  error. 

(4t  ma.  BM) 

HODOES  et  al.  t.  MOOBS. 

(Sememe  Gonrt  of  Florida,  DItIsIod  A.  June 
23,  1903.) 
APPBAZi-TIHB  FOR  TAKINQ. 

1.  Chapter  4180,  p.  61,  Lawi  1803,  limits  the 
time  witnia  which  appeals  may  be  taken  from 
Gaal  decrees  in  chancery  to  six  monthi;  after  the 
entry  of  the  decree  appealed  from.  Where  sach 
an  appeal  is  taken  to  this  coort  after  the  lapse 
of  sncn  limited  time,  this  court  acqoires  thereby 
DO  jarisdiction  over  the  cause,  and  lueh  appeal 
will  be  dismissed. 
(Byllabns  by  the  Coort) 

Appeal  from  Circuit  Oonr^  Gadsden  Ooun- 
tr;  John  W.  Malone,  Judge. 

Suit  between  W.  M.  Hodges  and  others 
and  Phillip  U.  Hoore.  From  a  final  decree, 
Hodges  and  others  appeal.  Dismissed. 

Roberson  &  Small,  ftir  appdlants.  B.  H. 
Palmer,  for  appellee. 

PBB  CURIAM.  This  is  an  appeal  from 
a  final  decree  entered  by  Judge  John  W. 
Malone  in  a  cause  which  was  transferred  to 
Gadsden  cotmty.  Second  Judicial  Circuit  by 
the  Judge  of  the  circuit  court  of  Columbia 
county.  In  the  Third  Judicial  Oircuit.  The 
final  decree  was  entered  on  the  23d  day  of 
January,  1900,  and  the  appeal  was  taken 
on  the  19th  day  of  August  1000.  More  than 
six  months  having  elapsed  between  the  entry 
of  the  final  decree  and  the  date  of  the  appeal, 
this  court  has  no  Jurisdiction  of  the  cause. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  appeal  be,  and  the  same  Is 
hereby,  dismissed,  at  tbe  cost  of  appellants. 

T  1.  See  Appeal  and  Error,  toL     C«nt  Dig.  i  19S6. 


(«  Fk.  «S). 
BABWICK  et  aL  T.  AIiDBBBfAN. 
(Sapreme  Court  of  Florida.   Jn^  7,  1903.) 

PARTNERSHIP— BVIDBNCE—ADUI8SI0NS— 
j  AQRBBHBNT. 

1.  ITpon  the  issue  of  partnerdiip  or  no  part- 
nership, the  admissions  of  a  party  sought  to  be 
charged  as  a  partner,  to  the  effect  that  he  waa 
a  member  of  the  alleged  partnership,  whether 
made  directly  to  the  party  seeking  to  charge 
him  or  to  uird  persons,  are  admissible  as 
against  Um  as  tending  to  .piove  the  fact  of  part* 
nerdtip,  and  such  admissions,  though  made  to 
a  third  person,  are  admissible  for  the  purpose 
stated,  whether  they  were  ever  communicated 
to  the  party  seeking  to  charge  the  person  mak- 
ing than  as  a  partner  or  otherwise. 

2.  Upon  the  issue  of  partnership  or  no  part- 
nership tendered  by  an  alleged  partner  In  a  suit 
anlnst  tbe  firm,  testimony  of  a  witness  to  the 
effect  that  he  was  present  when  the  party  so 
sought  to  be  charged,  in  the  presence  of  the 
other  alleged  partner,  gave  Instructions  to  a 
draftsman  for  the  preparation  of  a  partnership 
agreement,  to  the  effect  that  he  was  to  furnish 
certain  property  and  the  other  to  furnish  the 
labor  for  a  named  bnainess,  tbe  net  profits  to 
be  divided  between  them,  is  relevant  as  tending 
to  show  the  fact  of  partnership,  In  connection 
with  otiier  testimony  that  the  eontemidated 
buslneas  waa  actually  earrtod  <m  the  other 
alleged  partner  with  the  property  mentioned,, 
and  that  the  party  souaht  to  be  charged  admit- 
ted to  other  persons  that  he  and  the  other  al- 
leged partner  were  partners  in  the  business. 

S.  It,  by  the  terms  of  a  partnership  agree- 
ment, one  of  the  partners  is  to  furnish  or  be 
responaible  for  certsln  articles  or  labor  to  be 
fnrnished  the  firm,  and  the  other  partner  is  sot 
to  be  liable  for  the  same,  and  these  proristons 
of  the  partnership  agreement  are  known  to  one 
who  contracts  with  the  partner  whose  power  is 
thus  limited  to  supply  the  article  or  furnish  the 
labor,  the  person  so  contracting  with  knowledge 
of  the  provisions  ot  the  partnership  agreement 
cannot  recover  against  the  oUier  parser  upw 
such  contract 

4.  Evidence  uamlnad,  and  ftoond  Insoffldent 
to  support  the  Tordiet 

Maxwell,  3^  dissenting. 

(Syllabus  by  the  Coort) 

In  Banc.  Error  to  Circuit  Court  Manatee 
County;  Joseph  B.  Wall,  Judge. 

Action  by  D.  H.  Alderman  against  Isaac 
B.  Barwlck  and  B.  H.  Qrlffln.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Be- 
versed. 

Xangley  ft  Singletaiy,  for  ^lUntlfla  In  ee- 

roc 

CARTER,  J.  This  cause  was  duly  consid- 
ered by  Division  B  of  this  court  and,  there 
being  a  difference  of  opinion  among  Its  mem- 
bers as  to  its  proper  disposition.  It  was  re- 
ferred to  tbe  court  en  banc  for  decision. 

In  July.  1899,  defendant  in  error  began  In 
the  circuit  court  of  Manatee  county  an  action 
of  assumpsit  against  the  plalntifl^  in  error. 
The  declaration  allseed  that  the  defendants, 
under  the  firm  name  of  Grlfdn  &  Barwlck, 
were  copartners  In  tbe  manufacture  of  pine 
lumber,  and  that  on  or  about  September  1, 
1888,  they  wen  indebted  to  plaintiff  In  the 
sum  of  9242  tta  forty  and  one-third  thou* 

1 L  See  PartnsrsblB,  toL  M,  C«t.  Die.  |  m. 
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sand. feet  of  pine  logs  bargained,  sold,  and 
dellTered  to  tliem  by  tflaliitlfl  at  thete  aav- 
mill  at  an  agreed  value  of  f  6  per  thonsajid 
feet  The  declaration  also  contained  common 
connts  for  goods  sold  and  deUrered.  work 
done  and  materials  furnished,  and  upon  an 
account  stated.  The  defendant  Barwick  filed 
his  separate  plea  to  the  effect  that  the  sup- 
posed pro  ml  sea  In  the  declaration  mentioned. 
If  any  such  were  made,  were  each  of  them 
made  by  defendant  B.  H.  Griffin  alone,  and 
not  by  said  defendant  Barwick  Jointly  witli 
the  said  Griffin.  No  pleas  appear  to  taaTe 
been  filed  on  behatC  of  Grifitn.  lasne  was 
Joined  upon  Barwick*s  plea,  and  at  tbe  trial 
a  verdict  was  found  In  favor  of  plaintlfl. 
Thereupon  judgm^t  was  entered  In  fiivor  of 
plaintiff  against  both  defendants,  from  wbitih 
this  writ  of  error  was  taken. 

The  plea,  though  somewhat  InartifiiAl,  was 
treated  by  the  parUes  and  the  court  below  as 
putting  in  Issue  the  question  of  the  ezMence 
of  a  partnership  relation  between  Griffin  and 
Barwick  at  the  time  the  debt  was  contracted, 
and  also  tbe  qoestton  wbelber  the  debt  sued 
for  was  not  tbe  todivldual  debt  of  GrlSln, 
and  ire  so  treat  it  bere. 

Alderman,  the  plaintiff,  testified  that  be, 
with  Oriffln  and  one  Bailey,  were  present  at 
Barwidfc's  on  one  occasion  when  Barwldc  ez- 
'ecuted  a  mortgage  to  one  Saflold  to  secure  a 
loan  of  money;  that  the  mortgage  covered 
Berwick's  mill,  them  to  Sumter  county,  and 
tbe  loan  was  obtained  to  enable  Griffin  to 
move  tbe  mill  to  Manatee  county;  that  at 
the  time  of  signing  this  mortgage  Barwick 
told  Bailey  to  draw  a  parbiershlp  contract 
between  himself  and  Griffin,  the  terms  of 
which  were  to  be  that  Barwick  should  fur- 
nigh  the  mill  and  machine,  and  Gifffin 
should  furnish  the  labor  and  run  the  mill, 
and  the  parties  were  to  divide  the  net  proflto; 
that  witness  thought  from  this  that  the  par- 
ties were  partners,  and  that  Barwick  would 
be  responsilde  for  logs  furnished  tiie  mill; 
that  on  the  way  home  with  Griffin  he  made 
the  emtract  with  him  to  fnrnlsh  l<«a,  upon 
which  this  suit  was  brought;  that  witness 
would  not  have  furnished  the  logs  it  he  had 
not  thought  from  tbe  Instm^ons  given  by 
BarwldE  to  Bailey  that  Barwick  was  a  part- 
ner; that  Griffin  had  previously  toformed 
him  that  he  and  Barwick  would  run  the  mill 
as  partnen  If  he  could  get  the  money  to 
move  the  mill  to  Uanatee  county.  Witness 
further  testified:  '*Mt.  Barwick  did  not  tell 
me  that  be  and  Bfr.  Griffin  were  not  part- 
ners, and  X  do  not  remember  bearing  talm 
state  to  Mr,  Bailey  that  be  and  bis  mill  and 
machinery  were  not  to  be  to  any  way  r»- 
Qponalble  for  tiie  costa  and  eqtenses  to  nm< 
titng  fbB  mllL" 

IT.  L  McMnllen  testified,  on  behalf  of  plato- 
tiff,  tbat  he  was  working  at  tbe  mill  for 
Grifflln  about  July  or  August  1897;  that  Bar- 
■wixk  was  there  one  day,  and  witness  beard 
blm  say  to  some  men,  ''This  maehto^  is 
response  for'  tbe  wages  of  any  man  who 


may  work  bore.  Hr,  Griflln  and  I  are  part* 
ners." 

H.  H.  Baffold  testified  on  behalf  of  pkiln- 
tiff  that  one  Bail^  asked  Um  to  stop  at  Bar- 
wick's  one  day  and  leave  a  note  relative  to 
some  bustoess  between  Barwick  and  Griffin; 
that  wltoess  bad  never  seen  Berwick,  but 
had  heard  that  he  and  Griffin  were  toterested 
to  the  mill  together;  that  as  Barwick  came 
out  to  meet  blm  witness  said,  "This  is  Mr. 
Barwld^,  Mr.  Grifito's  partoer  to  tbe  mill 
at  Ft  ^mer,  is  Itr  and  Mr.  Barwick  xe- 
pUed,  "^es." 

H.  P.  Bailey  lestlfled,  on  behalf  of  pIatotU^ 
that  at  the  request  of  Alderman  and  Griffin 
be  drew  the  mortgage  from  Berwick  to  tjaf- 
fold,  and  at  the  time  it  was  executed  Bar^ 
wick,  to  the  presence  of  Alderman  and  GrUBn, 
told  witoess  to  draw  a  partnership  contract 
between  himself  and  Griffin,  tbe  terms  of 
which  were  to  be  tbat  Barwick  was  to  fur- 
nish the  min  and  machinery,  and  Gri^  to 
furnish  the  labor  and  run  tbe  mill,  tbe  net 
proflta  to  be  divided  between  them;  that  wit- 
ness did  not  have  materials  at  hand,  and 
told  the  parties  be  would  make  a  note  of 
what  they  wanted  and  go  to  bis  office  and 
draw  the  contract;  that  he  did  go  to  his' 
office  and  dnw  the  contract  in  accordance 
with  the  instructions  so  given  bln^;  that  he 
was  confident  Barwick  told  blm  to  draw  a 
partoershlp  contxact,  but  did  not  tell  blm  to 
stipulate  thereto  that  be  and  his  machinery 
were  not  to  be  responsible  for  any  debta  con- 
tracted In  running  the  mill;  Ibat  Barwick. 
according  to  witoeBCf  recollection,  made  such 
a  statemrait  to  witness  to  private  some  time 
aftorwards,  but  did  not  instruct  Um  to  em- 
body  such  agreement  to  tbe  contract 

On  cross-examination  wltoess  was  shown- 
a  written  document  which  he  testified  was 
tbe  identical  Instrument  drawn  by  blm  under 
Berwick's  instructions  given  to  Alderman's 
presence,  and  after  reading  tt  be  admitted 
Ibat  he  was  mistaken  to  suppostog  the  con- 
tract drawn  by  him  under  Berwick's  instmc* 
ttons  did  not  contain  a  stipulation  exempt- 
ing Barwick  from  UabUlty  for  debte  tocur- 
red  In  running  the  mill.  Tbe  written  contract 
referred  to  was  read  to  tbe  jury  by  the  wit- 
ness, as  follows:  "This  contract  by  and  be- 
tween L  Bi.  Barwick  of  Memphis.  Manatee 
coun^,  Florida,  party  of  the  first  part  and 
B.  H.  Griffin  of  Manatee  county,  Florida, 
parly  of  the  second  part  witoesnotbt  that  tbe 
said  parties  have  this  day  contmcted  and 
agreed  to  do  a  general  milling  bustoess  to 
the  following  manner  and  style,  to-wlt:  tbe 
said  L  B.  Barwtek  hereby  agrees  to  furnish 
a  saw  mill  and  machinery  and  fixtures  there- 
to and  warranto  said  mill  and  machinery  to 
be  to  good  worktog  condition,  said  mill  and 
macUnery  being  now  at  \^dwood,  Sumter 
county,  Florida,  all  of  which  said  mill  and 
machinery  the  aald  B.  H.  Griffin  agrees  to 
move  to  Vmt  Hamer,  Manatee  county,  Flor- 
ida, there  to  op»ate  said  mill  and  mechtoery 
and  to  have  charge  and  snpervldon  of  said 
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min  and  madiiMiy,  and  tbat  mU  mill  ao 
in  the  bands  of  the  aald  B.  H.  Qrlflln  sbaU 
bear  all  expenses  of  moving  and  of  (veratlng 
it,  and  that  tiie  aald  L  S.  Barwick  shall  not 
be  liable  for  any  of  said  expeosee,  and  after 
paying  all  eacpenses  of  said  mill,  which  shall 
Indnde  the  expenses  of  moTing  said  mill  to 
Ft.  Hamer  In  said  county,  then  and  there- 
after all  balances  or  divlduids  shall  be  equal- 
Jy  divided  betireen  the  said  L  &  Barwidc 
and  B.  H.  Griffin,  but  that  the  return  of  one 
hundred  and  twenty-flre  doUars  bwnwed 
mcHiey  Is  hcmby  specially  agreed  vjfOa  to  be 
paid  oat  of  the  flxst  mon^y  available.  This 
partnership  shall  cease  and  dtftcrmioe  at  the 
win  and  pleasure  of  the  contractora. 
"Sfgned  ft  sealed  in  presence  of  us  on  ttds 

the  day  of  Jone,  A.  D.  1887. 

"  [SealJ 

 esmlj" 

Witness  further  stated  that  he  did  not 
know  why  the  paper  was  never  signed  by 
the  parties. 

The  defmdant  Barwltft  testified  that,  aftar 
oecotlations  between  Umself  and  Qrlffla  look- 
ing to  a  aale  of  his  mill  in  Sumter  county  to 
the  latter  had  failed.  Griffin  proposed  to  rent 
it,  but  could  not  proemre  tiie  m«iey  to  move 
it  After  discussing  several  proposltlonB 
made  by  Griffin,  it  was  agreed  that  witness 
should  mortgage  the  mill  for  $124.80;  the 
money  necessary  to  move  it,  and  Griffin 
sfaonld  pay  the  amount  of  the  nuwtgage  from 
the  flrst  earnings  of  the  mill,  and  have  the 
use  of  the  mlU  four  months  for  moving  It; 
that  the  mortgage  was  encnted  In  Jnne, 
1897,  and  Griffin  siv>wlntended  the  removal 
of  the  mill;  that  the  mill  was  put  up  by  Grif- 
fin at  Ft  Hamer  and  operated  him  under 
an  agreement  tbat  he  was  to  have  full  con- 
trol and  management,  witness  to  have  nothing 
to  do  vrlth  it,  and  no  intereat  in  the  buslneas 
except  that,  after  paying  the  amount  due  on 
the  mortgage,  witness  was  to  have  one-half 
the  net  profits  for  the  use  of  thfc  nUn:  that  it 
was  also  expressly  stated  and  agreed  that 
Griffin  should  be  individually  ra^wnaihle  for 
debts  Incurred  in  running  the  mill  and  carry^ 
ing  on  the  business,  and  tiiat  vrltness  "was 
in  no  way  to  pay,  nor  to  be  responsible  fw, 
any  of  such  debts."  Witness  further  testt 
fled  that  these  terms  of  the  contract  were 
stated  to  Bailey  in  .the  presence  and  hearing 
of  Alderman,  and  that  Bailey  pretended  to 
take  down  In  ahorthand.a  meuKxandum  at 
vrtiat  the  contract  was  to  captain,  which  be 
was  to  draw  up  at  his  office;  that  snbsequeot- 
ly  Griffin  brought  witness  the  papet  refer- 
red to  in  Bailey's  testimony,  which  he  declin- 
ed to  sign  because  its  terms  tended  to  show 
a  partnership,  whUe  he  did  not  Intend  by  -his 
contract  with  Griffin  to  form  a  nvarinenAilp 
with  him;  that  he  UAA  Griffin  the  contract 
-n-as  not  accrardlng  to  the  underatanding,  and 
another  woidd,  have  to  be  dravn;  that  an- 
othex  was  drawn,  hot  never  irigned;  fliat  Grif- 
fin  never  paid  anytbhig  exoevt  |5  on  the 
imort^ge  debt^  moA  witness,  nerer  ^eoetved 


anything  fnm  the  bdsiness  except  tiiat  sum; 
that  wltoeu  never  knew  of  Alderman's  Claim 
for  logs,  nor  was  witness  ever  requested  to 
pay  anything  mi  account  of  same  until  long 
after  the  logs  woe  tnmlahed,  and  long  after 
witness  had  repossessed  hhnself  of  the  mill, 
and  Griffin  had  left  the  country.  Witness 
denied  makli^  the  statements  attrlbated  to 
him  by  Saflold  and  McMulhm,  and  denied  that 
he  was  ever  a  partner  with  Griffin. 

J.  B.  Whldden  testified,  on  behalf  of  de- 
fendant, that  ^Ue  he  vraa  vporking  at  the 
mill  one  day  be  aaw  a  notice  lying  around 
among  some  plunder  in  a  romn,  which  stoted 
that  the  mlU  belonged  to  Berwick;  that  be 
asked  Griffin  what  it  meant;  and  Griffin  rspU- 
ed  that  It  did  not  aniMmt  to  anything;  that 
some  time  after  Griffin  aaked  vritneas  to  see 
Alderman  and  tell  him  to  go  get  his  logs  and 
pay  hhnsdf  with  them;  that  vrltness  told 
Alderman,  and  he  replied  be  had  sold  the 
logs  to  Griffin,  and  th^  wens  Griffin's,  and 
be  (Alderman)  would  not  have  anything  to 
do  with  them. 

The  foregoing  statement  of  the  testimray 
embraces  the  substance  of  all  bearing  upon 
the  issues  prssmted  by  the  plea. 

After  plaintUC  bad  rested  his  case,  defend- 
ant moved  to  strike  the  testimony  of  McMut 
len  and  Saffold  upm.  tbe  grounds  that  same 
was  Irrelevant  and  immaterial,  and  because 
it  was  not  shown  toat  the  admlsskms  of  Bai^ 
wick  to  the  effect  that  he  was  a  partner  with 
Griffin,  testified  to  by  these  witnesses,  vrere 
ever  commmMcated  to  Alderman,  the  plain- 
tiff. The  motkm  was  refused,  end  this  rul- 
ing oonstttutes.tfae  basis  of  the  first  and  sec- 
ond assignments  of  oior. 

It  Is  argued  that  the  adndssicaiB  of  Barwhft 
that  he  was  a  partner  vrith  Griffin  are  mere- 
ly aq>ressi<ms  at  optailon,  and  that,  even  if 
such  admissions  are  not  mere  opinions,  they 
do  not  tmd  to  establish  a  partnership  in  fad; 
but  are  mer^  evidence  of  a  '^holding  out" 
as  a  partner,  which,  to  be  available  as  cre- 
ating an  estf^qpcil  to  deny  the  partnership, 
must  hare  been  known  to  the  plaintiff  at  the 
time  he  extoided  credit.  Tha  admls^ims 
testified  to  by  fbese>  witnesses  are  not  neces- 
sarily mere  matters  of  opinion,  but  constitute 
oompetent  evidence  tending  to  ahow  a  part- 
nenfalp  in  fact  Uke  otiior  admlsMons  which 
have  not  been  aetsd  npim  by  snother  to  his 
detilment  they  sie  not  conclusive:  upon  the 
party  making  them,  that  be  was  a  partner  or 
that  he  must- be  held  to  the  UabHlty  of  shofa, 
but  they  are  competmt  evldoice  tending  to 
prove  the  partaerdilp  in  fact,  to  be  glvoi  such 
wdght  as  the  Jury  under  all  the  dccumstan- 
cea  think  i»oper  to  give  them.  Upon  the  Is- 
sue of  partoersfalp  or  no  partnership,  the  ad- 
missions of  a  party  soni^t  to.be  ttbaxged  as 
a  partner  to  flie  effect  that  ha  was  m  member 
of  the  alleged  partner^Ap,  whettur  made  di- 
rect .to  the  party  aeeUng  to  charge  him  at  to 
third  persons,  are  admissible,  a»  against  him 
aa  tending  to  prove  thet^et  of  partBcsshlp^ 
and  such  admission^  though  made  to  a  third 
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person,  ere  admissible  for  the  purpose  stated, 
wbetber  fbej  vera  ever  commimlcated  to  tlie 
party  seeking  to  charge  the  person  making 
them  as  a  partner,  or  otherwise.  Abbott's 
Trial  Evidence,  1 14,  p.  2S8;  2  Bates  on  Part- 
nersblp,  |  IIM;  2  Greenl.  on  Evidence,  1  484. 

The  third  asdgnnwnt  of  error  Is  based  iq>- 
on  ui  exception  takes  to  the  rutbig  denTlng 
the  dtfraidantB*  motion  to  atrlke  the  testi- 
mony of  Alderman.  The  motion  was  made 
after  plalntlfl  bad  rested  Us  case,  and  was 
based  i^on  tbe  ground  that  the  testlmcmy  was 
trrelevant  and  ImmaterlaL  Alderman  stated 
that  he  was  present  when  Barwlcfc,  In  Orlf- 
fln's  presence,  Instmcted  Bailer  to  draw  a 
partnership  contract  between  himself  and 
OrlfUn  to  the  effect  that  be  (Barwlck)  was  to 
fnmlsb  the  mill  and  Orlffln  was  to  furnish 
the  labor  and  run  the  mill,  and  the  net  prof- 
its to  be  divided  betwera  them.  Thoe  was 
other  evidence  teoding  to  ^w  that  the  min 
was  removed  to  Manatee  oounty,  and  there 
put  up  and  operated  by  Orlffln,  and  that  Bar- 
vrlck  admitted  to  other  persons  that  he  was 
GrUUn'B  partner  In  the  mill  business.  The 
testlmonf  of  Alderman,  eq>eciall7  In  oonnee- 
tion  with  the  other  evidoioe,  tended  to  prove 
the  faot  of  ^rtnordilp  betweoi  Barwlck  and 
Grlffln,  and  was  thertfore  admissible. 

The  fourth  and  last  asdgnment  of  error  is 
based  upon  an  exception  taken  to  the  rallng 
denying  tbe  motion  for  a  new  trial.  This 
motion  questions  the  suffldeney  of  the  evi- 
dence to  BtQport  the  verdict  Oonceffing  that 
tlie  testimony  Is  sufficient  to  support  the  find- 
ing that  a  partuerahip  existed  between  Bar- 
wlck and  Grlffln,  it  seems  very  clear  that  one 
of  the  terms  of  the  articles  of  copartnership 
was  that  CMffln  waa  at  his  own  expense  to 
furnish  the  labor  and  oposte  the  mill,  and 
that  Barwidc  was  not  to  be  llaUe  or  responsi- 
ble for  any  of  such  eqienses.  It  is  not  shown 
that  Barwlck  ever  assumed  liability  for  logs 
furnished  under  the  contract  made  with  Al- 
derman by  Orlffln,  and.  If  he  can  be  held  lia- 
ble therefw,  it  is  only  upon  the  ground  that 
Oriffln  had  authority  to  bind  him.  growing  out 
of  the  real  or  annrent  partnrashlp  relaUmL 
The  furnishing  of  logs  constltntes  a  part  of 
the  expense  of  (^Terating  the  mill  which,  un- 
der the  articles  of  copartnership,  were  to  be 
borne  by  Oriffln,  and  for  whldi  BorwlA  was 
not  to  be  responsible.  The  power  of  Oriffln 
as  a  partner  to  bind  the  partnmh4>,  or  Bar- 
wlck as  a  member  tlureof ,  was  Umlteia  by  flUs 
^nvbdoa  ot  tHe  partnenAlp  agre»nent  and 
If  such  provision  was  known  to  Alderman  at 
the  time  lie  contracted  with  Orlffln  he  will  be 
bound  1^  it  If  by  the  terms  of  a  putner- 
ship  agreemoit  one  of  the  partners  Is  to  tm- 
nlsh  or  be  responsible  toe  certain  articles  or 
labor  to  be  fnmlrtied  the  firm,  and  the  othw 
portoer  is  not  to  be  liable  for  the  same,  and 
these  provisions  of  the  partnoship  agreement 
are  known  to  one  who  contracts  with  the 
partner  whose  power  is  thus  limited  to  sup- 
ply tin  article  or  furnish  tb»  labor,  the  per- 
son so  contracting  with  knowledge  of  the 


provisions  at  the  partnerriilp  agteemort  can- 
not recover  against  flw  otbee  partnws  upon 
such  contract  1  Ltodley  on  Partnership.  *p. 
173  et  seq.;  1  Bates  on  FartnerOhlp,  f|  82!^ 
823;  Parsons  on  Partnership,  |  84;  22  Am. 
A  Eng.  Bncy.  Law,  pp.  142,  148;  Knox  T. 
Bufflngton,  GO  Iowa.  820;  Felgley  v.  Spcme* 
beiger,  6  Watts  &  &  664;  Bromley  r.  Xlllot 
88  K.  H.  287.  75  Am.  Dec  182;  Hastings  v. 
Hopklnson,  28  Tt  108;  Chapman  v.  Dev^ 
eraau.  82  Tt  616;  Pollock  v.  WllUoms,  «2 
Ulss.  88;  Urquhart  v.  PoweU,  64  Ga.  29; 
Baxter  v.  Bolllna,  90  Iowa,  217,  67  N.  W.  838, 
48  Am.  St  Bep.  .432.  Does  tbe  testlmuiy 
show  that  Alderman  hod  notice  ot  the  temu 
of  the  partnership  agreement  whereby  Griffin 
was  to  bear  the  eiqwnses  of  operating  the 
mill,  and  wheral^  Borwick  mm  to  be  ex- 
empt from  liability  therefw,  at  the  time  he 
contracted  vrlth  Grlffln}  He  aAnlts  he  knew 
that  by  the  terms  of  tbe  proposed  partnenUp 
Barwlck  waa  to  furnish  the  mlU  and  machin- 
ery and  Oriffln  was  to  f  nznlsh  tbe  labor  and 
run  the  mllL  He  did  not  positively  deny  that 
Barwlt^  stated  in  his  presence  to  BaHey,  who 
was  to  draw  the  partnership  contract,  that 
he  and  his  machinery  woe  not  to  be  In  any 
way  respooBlble  for  the  costs  and  expenses 
Incuired  in  operating  the  mill,  but  stated 
merely  fliat  he  did  not  remember  it  From 
the  testlmtHiy  <a  Bailey,  the  plaintiff's  own 
witness.  It  is  ve^  dear  that  ouch  instructlcHis 
were  given  In  Alderman's  presence^  and  that 
the  contract  drawn  in  pursuance  of  those  in- 
structions did  contain  clauses  to  the  effect 
stated.  It  Is  true  this  contract  vras  never 
signed  by  the  parties,  but  the  contract  be- 
tween Aliterman  and  Oriffln  tor  furaldiing 
logs  was  made  immediately  after  the  In- 
■tructions  for  drawing  this  contract  of  part- 
nership were  given,  and  there  la  nowhere  In 
the  testimony  any  si^estlon  that  any  con- 
tract of  partnership  differing  In  this  respect 
from  the  terms  of  the  one  first  proposed  was 
e  w  entoKd  into.  The  testimony  shows  vwy 
clearly  that,  before  the  contract  was  mode  by 
Alderman  with  Grlffln,  the  terms  of  the  pro- 
posed partnership  agreement  between  Oriffln 
and  Barwlck  were  stated  by  Barwidc  in  his 
presence  and  In  the  presence  of  Grlffln,  and 
that  those  terms  embraced  a  provision  to  the 
^ect  that  Oriffln  was  to  bear  the  ei^ense  of 
opoatlng  the  mm,  and  Barwlck  was  not  to 
be  reavonslble  for  such  eipenw.  Alderman, 
as  a  witness,  does  not  deny  the  fact  that  he 
was  present  when  ttie  terms  of  the  partner- 
ship agreement  were  stated.  He  does  not 
positively  deny  that  the  terms  so  stated  em- 
braced a  provision  exempting  Berwick  from 
liability  for  tbe  expenses  of  operating  the 
mill,  nor  does  he  say  that  he  did  not  hear 
such  provision  stated  at  the  time.  If  be  had 
testified  to  that;  and  the  jury  had  found  as 
they  did,  this  court  might  not  be  anthorised 
to  disturb  tiie  verdict  but  he  merely  said 
that  he  did  not  remember  that  the  provision 
exempting  Barvrick  from  liability  was  stated 
In  his  presence.  Under  these  drcnmstances 
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blB  mere  declaration  that  he  did  not  remem- 
ber cannot  be  held  to  oTercome  ttae  dear  po»- 
ttlTe  testimcmy  of  Bailey,  his  ovn  witness, 
cwroborated  as  It  la  by  tlie  defendant  a  tes- 
timony, ataowinff  the  facta.  We  think  the 
testimony  was  not  anfBdent  to  anpport  the 
TenHct  and  that  flie  conrt'etred  In  refnslng  a 
new  triaL 

The  Judgment  la  rereraed  and  a  new  trial 
granted. 

MAXWELL,  J.,  dteaenta  on  the  ground  that 
the  evldmce  was  saffldent  to  auq^port  the 
reidlct  of  ttw  Jury. 


BNGBLKE  &  FXINBB  MILUNO  OO.  T. 

OBUNTHAL. 
(Sapreme  Court  of  Florida,  IMrislott  A.  Jane 
28,  1803.) 

SUmiONS— DOFKCTIVB  RSTUKN— PLBA^B- 

HURRBR— TRBSPASS— DEPBNSBa- 
DAHAOEa- APPEARANCE. 

1.  A  defect  In  the  retuni  ot  the  serrke  of  a 
writ  of  sDmmoDS  ad  respoodendnm  is  not  reach- 
ed by  a  motion  to  quash  or  abate  the  writ,  but 
the  motiou  should  be  addressed  to  setting  aside 
the  serrice. 

2.  A  demurrer  to  a  plea  which  neither  trav- 
araea  nor  confuues  and  SToids  the  allesations 
of  a  declaration,  and  which  seeks  by  indirec- 
tion and  Inference  to  avoid  the  trespass  com- 
plained of,  is  properly  soatained. 

3.  It  la  not  erroneona.  In  an  action  of  trea- 
pasa,  to  refute  leave  to  a  defendant  to  file  pleai 
which  set  up  facts  that  may  be  shown  under  the 
general  Issue  of  not  guilty. 

4.  In  an  action  of  treepasa  for  selclng,  taking, 
and  carrying  awv  gooda  and  diattels  and  con- 
Torting  tiiem  to  defendant's  use,  where  It  was 
shown  by  the  plaintiff  that  his  goods  and  chat- 
tels were  seized  by  the  sheriff  under  a  writ  of 
attachment  issued  oj  the  defendant,  on  the  18th 
of  December,  1886,  which  writ  was  dissolved 
on  the  3d  of  January,  1886,  It  is  competent  for 
the  defendant  to  show,  under  the  plea  of  not 
guilty,  that  other  writs  of  attachment  against 
the  defendant  were  issued  by  other  persons, 
with  whom  defendant  in  no  way  coUuded,  at 
or  abont  the  same  time  aa  his  own,  and  the 
several  writs  levied  by  the  sheriff  on  tiie  same 
gooda  of  defendant  at  or  abont  the  same  time, 
and  that  after  the  dissolution  of  defendant's 
writ  the  goods  of  plaintiff  which  were  of  a  per- 
ishable nature  were  held  by  the  dieriff  under 
such  other  writs,  and  were  some  time  after- 
wards sold  by  order  of  tJie  clerk  on  the  peti- 
tion of  SDch  other  party  or  parties;  and  on  this 
ahowina,  the  proper  measure  of  damages  will  be 
the  difference  In  the  market  value  of  the  goods 
on  the  day  when  defendant'a  writ  of  attach- 
ment  was  levied  and  their  valne  on  the  day 
when  such  writ  was  dissolved. 

5.  A  special  appearance  combined  with  a  mo- 
tion to  quash  the  writ  of  summons,  supported 
by  affidavits  filed  in  support  thereof  and  in  op- 
poaition  thereto,  and  toe  ruUngs  of  the  court 
thereon  and  exceptions  thereto,  and  also  a  mo- 
tion to  file  additional  pleas,  with  the  pleas  of- 
fered Aerewlth,  and  the  order  of  the  Judge  de- 
nying the  motion,  and  exceptions  to  this  ruling, 
are  matters  proper  to  be  exhibited  to  the  ap- 
pellate court  only  tn  and  by  a  bill  of  excep- 
tions. 

(Syllabus  by  the  Court) 
Error  to  CSrcalt  Court,  Dnval  County;  Bhy- 
don  M.  Gall,  Judge. 

1  a.  See  Plaadlna,  voL  ».  Out.  Dig.  |  IH. 
85  80.-2 


Action  by  laador  Omnthal  agalnat  the 
Ei^telke'dE  Felner  Mlllli«  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. RcTersed. 

On  the  18th  day  of  February,  1887,  the  de- 
fendant in  error  (hereinafter  called  the  plain- 
tiff), filed  falB  praecipe  for  a  summons  ad 
respQudendum  against  the  plaintiff  In  error 
(hereinafter  called  the  defendant)  In  the  cir- 
cuit court  of  Duval  county,  Fla.,  and  on  the 
same  day  a  summons  was  issued  and  placed 
In  the  bands  of  the  sheriff  for  service,  and 
a  return  of  service  made  thereon. 

On  the  Ist  day  of  March,  1897,  the  plaintiff 
filed  his  declaration  In  the  words  and  figures 
following:  "Isador  Qnmthal,  by  M.  O.  Jor- 
dan and  A.  W.  Cockrell  &  Son,  his  attorneys, 
complalna  of  the  Engelke  &  Felner  Milling 
(>)mpany,  a  corporation  under  the  laws  of 
the  state  of  Missouri,  for  that  the  defendants, 
with  force  and  arms.  In  the  county  afore- 
said, seized,  took  and  carried  away  the  goods 
and  chattels,  to  wit:  [here  follows  a  long 
description  of  groceries  and  other  personal 
property  of  a  perishable  nature]  the  prop- 
erty of  the  plaintiff,  of  the  value  of  ten 
thousand  dollars,  and  converted  and  dis- 
posed of  the  same  to  its  own  use;  and  other 
wrongs  to  the  defendant  then  and  there  did 
to  the  plaintiff,  to  the  great  damage  of  the 
plaintiff,  etc.  And  the  plaintiff  dalms  twenty 
thousand  dollars  damages." 

On  the  1st  day  of  March,  1897,  the  defend- 
ant filed  the  following  motion:  "And  now 
comes  the  defendant,  the  Engelke  &  Fdner 
Milling  Company,  and  enters  its  appearance 
specially,  and  not  generally,  and  for  the  pur- 
pose solely  and  only  of  moving  to  qtiash  the 
writ  Issued  In  this  behalf,  and  for  ground  of 
said  motion  says  that  Truman  D.  GIbbens 
was  not  on  the  19tta  day  of  February,  1887, 
nor  has  he  been  since  tliat  date,  the  agent  of 
this  defendant  In  DutsI  county,  Florida,  nor 
is  he  authorized  to  accept  service  of  proeeaa 
according  to  law;  nor  has  the  Engdke  and 
Felner  MUliog  Company  aforesaid,  been 
served  wltii  any  process  according  to  law  in 
this  cause.  CSlgued]  W.  B.  Owen, 

"Attorney  for  Defendant  solely  for  the  pur- 
pose of  this  motion." 

This  motion  was  supported  by  the  oath  of 
W.  B.  Owen  and  the  aflMarlts  of  others. 
The  service  was  attempted  to  be  sustained 
by  afildavits  filed  by  the  plaintiff. 

On  the  10th  day  of  April,  1888,  the  court 
denied  this  motion,  and  an  exception  was 
noted  by  the  defendant. 

On  the  Ist  day  of  May,  1899.  the  defend- 
ant filed  the  following  plea:  *'Now  comes  the 
defendant,  by  W.  B.  Owen  and  GL  H.  Sum- 
mers, its  attomeya.  and  for  plea  to  the  plaln- 
tlff'a  declaration  sa^  that  It  Is  not  guilty  of 
the  trespass  alleged  in  said  declaration;  and 
fw  farther  plea  defendant  says  that  the 
property  in  said  declaration  alleged  to  have 
been  seined  and  carried  away  was  taken 
Into  the  custody  and  possession  ct  the  sheriff 
of  Dnral  county,  Florida,  In  a  suit  wherein 
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the  MercbaDW  National  Bank  of  Jackson- 
?Ule,  a  corporation  ot^anized  undei^  the  laws 
of  the  United  States  of  America,  was  plain- 
tiff, and  Isador  Grunthal,  under  the  Arm 
name  of  I.  &  H.  Grunthal,  was  defendant, 
and  that  there  never  was  any  taking  or  Bell- 
ing of  the  said  property  In  the  said  declara- 
tion stated,  other  than  by  the  said  sheriff 
under  and  by  Tlrtue  of  the  writ  of  attach- 
ment aforesaid,  and  other  writs  of  attach- 
ment [Sleoed]   W.  B.  Owen. 

*'C.  H.  Sammers, 
"Attorneys  for  Defendant** , 

This  plea  was  sworn  to. 

On  the  lOtb  day  of  July,  189&,  the  plaintiff 
filed  a  demurrer  to  the  further  plea  of  de- 
fendant setting  up  several  grounds  therefor, 
among  them  that  "said  further  plea"  neither 
traverBes  nor  confesses  and  avoids  the  al- 
legations In  the  plaintiffs  declaration,  and, 
secondly,  that  'it  seeks  by  inference  and  In- 
direction to  avoid  the  trespass  complained 
of."  This  demurrer  was  sostained  on  the 
3d  of  August  1899. 

On  the  2d  day  of  May,  1900,  the  defendant 
tendered  three  additional  pleas,  pursuant  to 
notice,  and  asked  leave  to  file  the  same, 
which  the  court  denied,  and  the  defendant 
^cepted.  The  purport  of  these  pleas  Is  that 
writs  of  attachment  Issued  by  the  Merchants' 
National  Bank  of  Florida  were  Issued  at  the 
same  time  as  the  defendant's  writ  and  that 
defendant's  writ  was  dissolved,  and  that 
afterwards  the  sheriff  held  the  property  un- 
der the  writs  of  the  Merchants'  National 
Bank,  and  that  the  property  was  sold  by 
order  of  the  clerk  and  the  proceeds  went 
to  the  benefit  of  plaintiff. 

On  the  25th  day  of  May,  1900,  the  case  was 
tried  before  a  Jury,  and  the  following  ver- 
dict was  returned  by  them:  "We,  the  Jury, 
find  the  defendant  guilty  of  trespass,  and  as- 
sess the  damages  at  ($5,250.00)  five  thou- 
sand two  hundred  and  fifty  dollars,  less  two 
thousand  dollars  and  five  cents,  with  8%  in- 
terest from  December  18th,  1895."  A  final 
Judgment  was  entered  against  the  defendant 
for  (4,408.67  for  his  damages,  and  $9.03  for 
costs.  A  motion  for  a  new  trial  was  made 
and  overruled.  Other  facta  will  be  notloed 
in  the  oidnlon. 

D.  IT.  Sletcher,  for  plaintiff  In  etnir.  A. 
W.  Oockrell  ft  Son,  fdr  defendant  In  error. 

HOCKER,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  Is:  "The  court  erred 
In  denying  defendant's  motion  to  quash  the 
writ  of  summons  and  set  asl^e  the  service 
herehi  filed  March  1,  1897."  In  the  case  of 
The  Silver  Springs,  Ocala  &  Gulf  Railroad 
Company  v.  Van  Ness  (decided  at  the  Jan- 
uary term  of  the  present  year)  34  South.  SS4, 
this  court  held  that  "a  defect  In  the  service 
or  sherifTs  return  constitutes  no  ground  for 
quashing  the  writ  or  abating  the  suit"  The 
tmpllcatlou  is  that  the  motion  should  be  ad- 
dressed to  the  service  and  seek  to  aoadh  or 


abate  it  and  not  the  writ  Applying  the  rul- 
ing In  the  cited  case,  we  find  no  error  under 
this  assignment  Whether  a  plea  In,  abate- 
ment is  not  the  proper  mode  of  defoise  when 
the  facts  relied  on  do  not  appear  of  record, 
qaeere. 

The  second  aasignment  of  error  is  tliat  the 
court  erred  in  sustaining  the  plalntHTs  de- 
murrer to  defeodanf B  "further  plea,"  follow- 
ing the  plea  of  not  guilty  filed  July  10,  1899. 
This  evidently  ref«is  to  the  plea  filed  May  1, 
11199,  the  demurrer  to  which  was  filed  July 
10,  1899.  We  think  It  evident  that  the  de- 
murrer to  this  "furOier  plea"  waa  i^op^rly 
sustained. 

The  third  assignment  of  error  is:  "The 
court  erred  in  making  the  order  refusing  and 
denying  defendant's  ai^llcation  to  file  the 
additional  pleas  requested  and  tendered  May 
2,  1900,  and  in  refusing  to  allow  def sndaat  to 
plead  the  matter  set  Qp  in  said  pn^^osed 
pleas."  We  do  not  deem  it  necessary  to  make 
a  critical  examination  of  each  of  these  pleas, 
as  we  think  the  facta  set  forth  could  have 
been  shown  under  the  plea  of  not  gnUt;. 
We  do  not  think  the  court  erred  In  refnslng 
leave  to  file  these  pleas. 

The  eighth  assignment  of  error  is:  "The 
court  erred  in  refusing  to  allow  the  defend- 
ant to  introduce  testimony  by  the  witness  R. 
F.  Bowden,  and  the  records,  showing  or  tend- 
ing to  show  that  the  said  property  so  seized 
by  the  sheriff  under  said  writ  of  attachment 
was  not  returned  to  the  plaintiff  when  said 
attachment  was  dissolved,  for  the  reason  that 
the  said  sheriff  held  the  said  property  and  re- 
tained custody  of  It  under  and  by  virtue  of 
two  other  writs  of  attachment,  to  favor  of 
the  Merchants'  National  Bank  against  said 
plaintiff,  Issued  out  of  the  same  court  at 
practically  the  same  time  as  defendant's  writ 
or  Immediately  thereafter,  and  levied  on  iden- 
tically the  same  property  one  mtoute  after 
defendant's  writ  of  attachment  was  levied, 
and  not  dissolved  until  after  defendant's 
said  attachment  was  dissolved." 

The  ninth  assignment  of  error  is:  "The 
court  erred  In  not  permitting  the  defendant  to 
introduce  testimony  by  the  witness  B.  F. 
Bowden,  and  the  records,  to  show  or  tending 
to  show  that  the  sheriff  had  tn  his  possesslcm 
the  said  two  writs  of  attachment  of  the  Mer- 
chants' National  Bank  against  the  goods, 
chattels,  lands,  and.  tenements  of  plaintiff 
when  he  exhibited  defendant's  writ  to  the 
plaintiff,  and  that  he  exhibited  said  two  other 
writs  immediately  thereafter,  and  levied  them 
on  the  same  property,  removed  the  said  prop- 
erty and  held  It  under  all  said  writs,  and  after 
the  dissolution  of  defendant's  attachment  said 
property  was  sold  under  proceedings  In  the 
case  to  attachment  of  Merchants'  National 
Bank  against  the  said  plaintiff,  and  all  pro- 
ceeds went  to  said  plaintiff  and  said  Mer- 
chants' National  Bank  except  said  sheriff's 
costs,  and  defendant  got  nothing." 

The  eighth  and  ntotlk  asstgnmento  of  error 
we  consider  together; . 
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Tba  defendant  Introduced  B.  F.  Bowden 
and  offered  to  prove  by  Urn  that  on  Decem- 
ber 18»  lt»5,  be  was  the  sberlff  of  Duval 
Gonnty,  Fla.;  tbat  late  In  tSie  afternoon  of 
December  18,  189Bt  the  derk  of  the  clrcntt 
court  of  Dnval  coni^,  Fla.,  handed  him  three 
writs  of  attachment  agalnvt  I.  Omnthal,  do- 
ing baslnesB  aa  L  &  H.  Onmthal;  one  writ 
for  966C.83  In  favor  of  the  Bngdfce  ft  Feiner 
Milling  Company  (plaintiff  In  erroi^,  one  writ 
of  91.UM.10  In  favor  of  the  Merchants*  Na- 
tional Bank  of  Jacksonville,  and  the  third 
writ  of  «2,46T.47  in  favor  of  the  Merchants* 
National  Bank  of  Jacksonville;  that  said  three 
writs  were  banded  to  blm  at  one  and  tbe 
same  time;  that  be  took  the  three  writs  and 
went  down  to  Gruntbal's  store,  and  eihlblted 
the  aeveral  writs  in  the  order  named  to  Gnin- 
thfll;  that  he  levied  sncoeaslvely  upon  said 
goods  under  Qie  three  writs  of  attachment  as 
shown  on  bis  return  to  each  writ— the  same 
inventory  of  goods  levied  upon;  that  after^ 
wards,  on  February  S,  1896,  the  writ  in  favor 
of  the  Bngelke  &  Feiner  Milling  Oonquny  was 
dissolved;  that  be  knew  thla  writ  bad  been 
dissolved  on  February  8,  18D6;  that  be  did 
not  turn  tbe  goods  back  to  Omnthal,  because 
he  held  tbe  same  Identical  goods  under  the 
said  other  writs  in  favor  nt  the  Merchanti* 
National  Bank  of  Jackscmvllle;  Otat  the  Sn- 
gdLke  ft  Feiner  BUlltaig  Company  did  not  te* 
quest  him  to  hold  the  goods  after  Its  writ 
bad  been  dissolved,  but,  on  the  contrary,  no- 
tified blm  tbat  Its  writ  bad  been  dissolved; 
that  the  said  goods  levied  upon  wm  cdd  and 
worn  stock  at  the  time  tiie  levy  was  made, 
and  were  moved  from  Gruntbal's  store  to  tiie 
stable  on  Adams  street;  Oiat  at  the  time  the 
defendant's  writ  of  attadunent  was  dissolved 
there  had  been  no  depreciation  In  the  value 
of  the  stock  of  goods;  that  afterwards  be 
sold  the  property  under  an  order  of  Ibe  clerk 
of  the  court  in  the  said  writs  of  attachment 
at  the  Merebants*  National  Bank  of  JaAson- 
vUle  against  Gnmthal,  and  realised  therefrom 
the  sum  of  12,761.70,  and,  of  tbe  said  amount 
of  9^761.70  realized  out  of  tbe  proceeds  of 
Oie  attachment  sale,  deducted  therefrom  the 
sum  of  9660.21  fbr  his  costs  and  expenses  In 
said  attachment  proeeedli^,  and  under  an 
order  of  the  court  paid  Into  the  registry  of  tbe 
court  the  sum  of  f  1,100,  f 1,000  of  which  went 
for  exemption  and  flOO  for  costs,  and  tbe 
balance  of  said  proceeds  were  paid  to  the 
Mendiants'  National  Bank  ot  Jacksonville 
and  tiiat  defendant  got  nothing  by  Its  attach- 
ment. The  plalntlfl  objected  to  this  evi- 
dence and  the  objection  was  sustained  and 
an  exception  noted. 

The  defendant  also  offered  in  evidence  flie 
sevaal  records  of  the  attachment  suits  of 
tbe  Merchante*  National  Bank  against  Orun- 
tiial,  including  the  attachments,  the  <ndetB 
theieon,  and  the  levies  thereunder  fjnma  of 
them  made  after  tbe  dlsscdutlon  of  defend- 
ant's attachment  <m  tbe  same  property  as 
was  levied  on  imdier  defendant's  writ),  the 
order  of  sale  of  said  property  as  perishable, 


made  by  tiie  elrak  on  May  30,  1806,  and  the 
order  of  the  judge  distributing  the  proceeds 
of  the  sale  made  on  August  S,  1886.  A  gen- 
eral objection  was  made  to  tbelr  Introduction 
In  evidence,  which  was  sustained  and  excep- 
tions  noted. 

It  is  contended  by  the  defendant  In  error 
that  these  assignments  cannot  be  considered, 
because  they  are  "alike  predicated  of  a  dngle 
and  the  same  ruling,  upon  a  single  and  tbe 
same  proffer  of  evidence  as  an  entirety. 
There  are  In  the  record  no  several  rulings  on 
this  proffer  of  evidence  as  an  entirety."  Tbe 
record  shows  tbat  Bowden's  testimony  was 
offered  as  a  whole,  that  there  was  a  general 
objection  which  was  sustained,  that  the  rec- 
ords in  the  attachment  suitB,  the  levies  and 
orders  thereto,  were  tendered  as  a  whole, 
and  tbat  there  was  a  general  objection  which 
was  sustained.  There  was  an  exception  to 
each  of  these  mlings.  It  is  evident  that  all 
this  evidence  tended  to  show  one  single  ulti- 
mate fad;  L  e.,  that  tbe  connection  of  tbe 
defendant  with  the  goods  which  were  at- 
tached ended  when  its  writ  was  dissolved, 
and  tiie  property  was  still  withheld  ftom  the 
plaintiff  under  other  writs  and  suits  with 
which  tbe  defendant  was  not  connected,  and 
finally  disposed  of  under  those  suits.  In  dls- 
cussing  the  eleventh  assignment  of  error,  the 
defendant  to  error  does  contend  that  tbe  evi- 
dence of  Bowden  was  properly  refused,  be- 
cause the  defendant  offered  to  show  by  Bow- 
den tbat  ItE  writ  was  dissolved  on  the  3d 
of  February,  1886,  whweaa  the  record  which 
had  been  offered  and  read  in  evidence  by 
the  platotlff  showed  tbat  it  was  dissolved  on 
the  Sd  of  January,  1886.  But  we  are  satis- 
fled  this  was  a  mere  lapsus  lingnrn  on  the 
part  of  the  attorney  offering  the  evidence. 
He  certatoly  did  not  thereby  intend  to  con- 
tradict a  record  In  a  particular  which  was  in- 
jurious to  himself,  and  to  show  he  was  re- 
sponsible for  the  detention  of  the  property  a 
whole  month  longer  than  the  record  Itsdf 
showed.  There  was  no  specific  objection  tor 
this  cause  when  tbe -evidence  was  offered, 
and,  if  there  had  been,  doubtless  the  error 
would  have  been  corrected.  Undoubtedly  the 
rule  is  well  ntablished  tbat  a  mere  graeral 
assignment  of  error  is  insufficient  to  present 
any  question  for  review,  but  It  Is  also  true 
that  Just  what  will  constltote  a  sufficient 
assignment  must  depend  very  laq^ely  upon 
the  special  circumstances  of  the  particular 
case.  The  assignment  should  be  sufficiently 
specific  to  give  the  court  real  aid,  and  a 
voyage  of  discovery  through  a  voluminous 
record  not  rendered  necessary.  2  Ency.  FI. 
ft  Pr.  pp.  842,  813.  This  court  has  frequently 
held  that  an  assignment  of  error  based  on 
a  general  exception  to  several  instructions 
any  one  of  which  Is  correct  will  be  ovemiled. 
It  is  held  to  Stephenson  v.  Flagg,  41  Neb. 
371,  68  N.  W.  785,  that  where  an  assignment 
challenges  rulings  of  the  court  to  a  group, 
if  any  of  the  ruUngs  are  correct,  tbe  assign- 
ment wUl  not  be  considered  further.  We 
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have  not  been  able  to  dlBcorer  that  thore 
was  anytlilng  materially  Improper  In  any  of 
the  evidence  proffered  and  covered  by  the 
assignments  of  error  under  consideration,  and 
we  thlDk  the  court  should  have  admitted  It 
Columbia  Mill  Co.  v.  National  Bank  of  Com- 
merce, 52  UUnn.  224,  53  N.  W.  1061.  It  la 
evident  from  the  charges  of  the  Judge  to  the 
Jury  upon  what  theory  the  evidence  of  Bow- 
den  and  the  records  offered  In  evidence  were 
rejected.  That  theory  was  that  the  defend- 
ant became  a  trespasser  by  levying  an  In- 
valid attachment  on  the  goods  of  plaintiff, 
and  by  the  sheriCTs .  taking  them  from  the 
possession  of  plalntlfl  thereunder;  that  a 
trespasser  taking  personal  property  Is  re- 
sponsible for  their  market  value  at  the  time 
of  the  unlawful  taking;  that,  if  he  is  pre- 
vented from  returning  them  by  another 
wrongdoer,  that  fact  Is  no  Justification  to 
him,  nor  does  it  go  in  mitigation  of  damages. 
If,  however,  the  defendant  could  sbow  that 
the  sheriff  held  the  property  under  another 
valid  writ,  that  would  go  to  the  Jury  In 
mitigation  of  damages;  and  that  the  goods 
were  wld  under  the  order  of  the  clerk  made 
May  80,  1896,  and  that  after  dedacUng  sev- 
eral hundred  dollars— costs  of  the  sheriff  In 
tbe  various  attachment  proceedings— $2,000.05 
was  left,  of  which  $1,000  was  exempted  to 
Orunthat  and  $1,000.05  applied  on  the  ex- 
ecution of  tbe  Merchants'  National  Bank 
against  him,  which  entitled  the  defendant 
to  have  $2,000.05  deducted  from  the  value 
of  the  goods  at  the  time  of  defendant's  levy, 
and  that  plaintiff  was  entitled  to  a  Judgment 
for  the  difference  with  8  per  cent  Interest 
from  the  date  of  tbe  levy.  We  think,  from 
the  various  charges  of  the  Judge  and  remarks 
made  In  refusing  to  admit  the  proffered  testi- 
mony, that  the  foregoing  was  substantially 
his  theory  of  the  law  as  applied  to  the  case. 

Among  others,  this  charge  was  given  to 
the  Jury:  "You  are  to  And,  gentlemen,  from 
the  testimony,  according  to  the  rules  I  have 
given  you,  what  was  the  market  value  of  the 
property  taken  on  the  18th  December,  1895. 
Finding  that,  that  is  the  amount  of  tbe  dam- 
ages, less  the  amount  of  $2,000.05,  with  In- 
terest to  be  computed  at  8%  per  annum  from 
tbe  18th  December,  1805." 

It  was  admitted  that,  out  of  the  proceeds 
of  the  goods  levied  on  and  sold  by  the  order 
of  the  clerk  under  tbe  writ  of  the  Merchants' 
National  Bank  against  Grunthal,  the  latter 
received  $1,000  as  an  exemption,  and  that 
$1,000.05  was  credited  on  an  execution  in  fa- 
vor of  the  Merchants'  National  Bank  against 
him.  There  Is  no  doubt  in  our  minds  that 
the  undisputed  facts  show  that  the  defend- 
ant was  a  trespasser,  and  that  tbe  plaintiff, 
without  any  proof  of  actual  damages,  was 
entitled  to  a  Judgment  for  nominal  damages 
and  costs.  The  learned  Judge  who  tried 
the  case  charged  the  Jury  they  could  only 
Ond  compensatory  damages,  and  could  not 
find  punitive  damages.  We  think  this  was 
eoTTect,  provided  there  was  evidence  from 


which  compensatory  damages  conld  be  ascer- 
tained, and  upon  this  point  we  express  no 
opinion,  as  tbe  case  will  have  to  be  tried 
again.  But  what  is  tbe  proper  rule  for  as- 
uertalnlug  compensatory  damages  in  such  a 
case? 

It  is  stated  in  the  ease  of  Wehle  v.  Spel- 
maii,  25,  Hun.  99,  where  property  is  wrong- 
fully taken  under  an  Irregular  attachment  it 
may  be  shown  In  a  suit  brought  after  the 
setting  aside  of  the  attachment  to  recover 
damages  occasioned  thereby,  that  the  prop- 
erty was  subsequently  seized  under  process 
Issued  in  favor  of  another  creditor  of  the 
owiler  and  applied  to  the  payment  of  his 
debt.  Where,  however,  the  parties  under 
whose  subsequent  process  tbe  property  Is 
finally  taken  have  acted  in  concert  with  tbe 
attaching  creditor,  against  whom  the  action 
for  damages  Is  brought,  and  had  first  wrong- 
fully themselves  Issued  attachments,  which* 
like  that  of  tbe  defendant,  had  been  set 
aside  as  irregular,  and  the  property,  after 
having  been  taken  upon  such  Irregular  attach- 
ments, has  never'  In  fact  been  returned  to 
the  plaintiff's  possession,  the  fact  of  the  8ul>- 
sequent  seizure  under  valid  process  In  their 
favor  can  have  no  effect  upon  the  d^end- 
anf  8  liability. 

In  the  case  at  bar  there  was  no  proof  that 
the  defendant  acted  In  concert  or  collusion 
with  the  Merchants'  National  Bank  in  attacb- 
Ing  plaintiff's  property. 

In  the  case  of  Marqueze  v.  Sontbeimer,  59 
Miss.  430,  It  Is  decided  that  "Judgment  cred- 
itors who  levy  executions  in  consequence  of 
an  attachment  are  severally  responsible,  and 
the  attaching  creditor  is  not  liable  for  the 
injury  occasioned  by  them."  In  the  body  of 
tbe  opinion,  on  page  440,  Judge  Campbell, 
delivering  the  opinion,  says:  "As  a  rule, 
every  one  is  liable  for  his  own  wrong,  and 
not  for  that  of  another.  A  wrongdoer  is 
responsible  for  the  consequences  produced  by 
his  own  act  but  not  for  what  others  acting 
independently  of  bim,  and  for  themselTes, 
may  do,  even  though  bis  act  may  be  tbe  oc- 
casion of  their  doing  what  they  do.  That 
another  independent  agent  acting  <fn.  bla 
own  responsibility,  does  something  because 
one  has  done  a  particular  thing,  does  not 
make  such  one  responsible  for  the  act  of  the 
other.  They  are  independent  actors,  and 
each  Is  lEtnswerable  for  his  own  acts,  because 
of  the  want  of  causal  connection  between  the 
acts.  Consecutive  wrongs  done  by  independ- 
ent agents  cannot  be  conjoined  to  increase 
or  enlarge  the  responsibility  of  one  of  them. 
If  others  attach  or  levy  executions  after  an- 
other, and  because  he  has  attached,  they  are 
responsible  severally  for  what  they  do,  and 
tbe  first  attaching  creditor  Is  not  responsible 
for  any  Injury  occasioned  by  the  acts  of  the 
others,  although  they  merely  followed  his 
example."  In  the  case  at  bar  It  not  only 
does  not  appear  that  there  was  any  causal 
connection  between  the  attachments  of  the 
MerchantB'  National  Bank  and  the  defend- 
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aot,  but  it  does  not  even  vjpear  that  tbe 
former  meiely  followed  tbe  example  at  tbe 

latter. 

In  tbe  case  of  Montgomery  t.  Wilson,  48 
VL  616,  It  appears  that  "defendants  were  tres- 
passers In  taking  and  driving  away  plain- 
tiff's cattle,  but  tbe  cattle  were  taken  from 
defendants'  possession  On  writs  of  attacbmeat 
against  tbe  plalntiCC  and  subsequently  sold, 
and  tbe  avails  tbereof  applied  on  executions 
agaioist  tbe  plaintiff.  Held,  tbat  defendants 
were  liable  for  damages  only  up  to  tbe  time  of 
tbe  attacbment,  brrespectlTely  of  wbetber  tbe 
officer  proceeded  legally  wltb  tbe  property 
after  tbe  attacbment  or  not." 

In  tbe  case  of  Kaley  t.  Sbed,  10  Mete.  317, 
tbe  opinion  Is  written  by  Cblef  Justice  Sbaw, 
and  it  Is  beld  tbat  "in  an  action  of  trespass 
tor  goods  taken  and  carried  away  wblcb  tbe 
plaintiff  before  action  broogbt  demanded  to 
be  returned  to  blm,  and  wblcb  tbe  defendant 
promised  to  return,  and  wblcb  were  attacbed 
on  a  writ  against  tbe  plaintiff  wblle  tbe  de- 
fendant was  preparing  to  return  tbem,  tbe 
measure  of  damages  Is  tbe  same  tbat  it  would 
have  been  If  tbe  defendant  bad  returned  tbe 
good!.** 

la  tbe  case  of  Anderson  v.  Land,  &  Wasb. 
iWi,  32  Pae.  107,  34  Am.  St  Bep.  875,  tbe 
court  adjudicates  tbe  effect  of  a  dissolution 
of  an  attachment,  and  bolds  tbe  lien  of  an  at- 
tacbntent  Is  ended  wben  tbe  attacbment  Is 
dissolved,  and  after  sncb  dissolution  tbe  own- 
er of  tbe  property  attacbed  can  dispose  of  It 
as  be  sees  Qt,  wbetber  it  bas  been  actually 
tnmed  over  to  bim  by  the  officer  or  not 

Under  tbe  authority  of  tbese  cases,  as  well 
as  upon  principles  of  natural  Justice,  we  think 
tbe  rule  for  ascertaining  the  actual  damages 
of  the  plaintiff  in  this  case,  nnder  tbe  evidence 
of  the  plaintiff  and  that  proffered  by  tbe  de- 
fendant, is  the  difference  between  Uie  value 
of  the  property  seized  under  defendant's  writ 
of  attachment,  at  the  time  of  seizure,  and  tbe 
value  of  tbe  said'  goods  on  tbe  day  wben  tbe 
said  attachment  was  dissolved,  and  tbat  the 
defendant  ought  not  to  be  held  liable  for  any 
damage  to  or  depreciation  In  value  which 
might  have  occurred  between  tbe  last-named 
day  and  the  day  of  the  sale  of  the  property 
nnder  tbe  alleged  order  of  the  clerk  of  May 
30,  1896.  npoD  the  alleged  petition  of  the 
Merchants'  National  Bank  under  its  writs. 
No  sort  of  comhinatlon  or  connection  between 
tbe  defendant  and  the  Merchants'  National 
Bank  In  causing  their  several  writs  to  be  Is- 
sued Is  shown  or  attempted  to  be  shown.  Tbe 
description  of  tbe  articles  mentioned  In  tbe 
declaration  shows  many  of  tbem  to  have 
been  of  a  perishable  nature,  and  it  Is  prob- 
able tbat  there  may  have  been  more  or  less 
depreciation  in  value  between  tbe  date  of  the 
dissolution  of  defendant's  writ  and  tbe  time 
of  sale.  It  follows  that,  although  tbe  court 
seems  to  have  attempted  to  apply  tbe  princi- 


ple of  mitigation  of  damages,  yet  In  oar  judc- 
ment  it  was  not  tbe  correct  one,  for  whatever 
depredation  may  have  taken  place  between 
tbe  date  of  tbe  dissolution  oC  defendant's 
writ  of  attacbment  and  the  date  of  sale  was 
not  under  tbe  proffered  evidence,  because  of 
defendant's  wrong.  In  tbe  nature  of  things 
such  depreciation  and  damages  must  have 
been  the  result  of  tbe  sheriff's  holding  tbe 
property  under  tbe  other  writs,  and  seiUug 
them  at  an  enforced  sale  under  such  otber 
writs,  with  which  the  defendant  had  nothing 
to  do.  and  .wlilch  he  could  not  control.  No 
way  was  open  to  it  of  taking  tbe  goods  from 
the  Sberiff  and  of  returning  them  to  the  own- 
er or  of,  disposing  of  them.  They  were  In 
custodia  legls.  If  tbe  property  was  held  from 
tbe  18tb  of  December,  1805,  until  the  8d  of 
January,  1896,  ttnAee  tbe  writs  of  the  Mer- 
chants' National  Bank  as  well  of  that  of  the 
defendant  they  would  each  be  liable  for  all 
tbe  damage  or  depredation  in  value  of  the 
goods  which  occurred  during  tbat  time.  We 
tblnk  tbe  court  should  have  admitted  In  evi- 
dence to  the  Jury  the  records  of  tbe  Mer- 
chants' National  Bank  suits,  and  tbe  testi- 
mony of  Bowden,  which  were  proffered  by 
tbe  defendant  It  follows,  therefore,  tbat  in 
our  opinlop  tbe  eighth  and  ninth  assignments 
of  error  are  well  taken. 

It  Is  unnecessary  to  examine  the  remaining 
assignments,  as  whatever  errors  they  may 
show  result  from  tbe  theory  of  law  upon 
which  the  court  tried  the  case,  and  which,  so 
far  as  this  case  is  concerned,  we  think  was 
incorrect 

Motion  was  heretofore  made  by  the  defend- 
ant In  error  to  strike  various  matters  from  the 
transcript,  which  motion  was  continued  until 
the  final  hearing  of  the  cause.  This  motion 
is  disposed  of  by  tbe  following  order:  The 
Judgment  of  the  court  below  Is  hereby  revers- 
ed and  a  new  trial  ordered,  at  tbe  cost  of  the 
defendant  in  error,  except  that  tbe  plaintiff 
In  eiTor  shall  be  taxed  with  tbe  cost  of  tran-- 
Bcrlblng  tbe  following  matters  into  the  tran- 
script of  record,  which  are  Improperly  includ- 
ed in  such  transcript,  viz.,  the  special  appear- 
ance and  motion  of  tbe  defendant  below  to 
quash  tbe  writ  of  snmraona,  and  tbe  affidavits 
filed  in  support  tbereof  and  in  opposition 
thereto,  and  tbe  ruling  of  tbe  court  thereon 
and  tbe  exception  of  tbe  defendant  thereto, 
found  In  the  record  proper  at  pages  five  (5) 
to  nine  (8),  indusive;  also  tbe  motion  for 
leave  to  file  additional  pleas  with  tbe  pleas 
offered  therewith,  and  the  order  of  the  Judge 
denying  such  motion  and  tbe  exception  of 
the  defendant  thereto,  found  on  pages  eleven 
and  a  baif  (11^  to  sixteen  (10)  of  the  record 
proper,  inclusive;  all  of  said  matters  being 
matters  proper  to  be  exhibited  to  an  appel- 
late court  only  In  and  by  a  bill  of  exertions, 
and  having  no  place  in  the  reeord  proper  of 
the  cause. 
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(4C  Fla.  W) 

FIRST  MAT.  BANK  OF  PENSAGOLA  et  aL 

T.  HISSCHKOWITZ  et  aL 

(Snpreme  Conrt  of  Florida,  Division  A.  Join 
23,  1908.) 

HARRUED  WOMHN  —  NOTES  —  LIABILITY— 801.B 
TRADER— SBPARATB  PROPBRTT— BQUI- 
TABLB  ATTACHHBNIV-UBK. 

1.  At  common  law  ttie  promissorr  note  of 
a  married  woman  la  void.  The  Conatitotion  and 
itetutea  of  this  state  malie  do  change  in  thia 
respect,  aoless  said  married  woman  ahall  have 
been  made  a  free  dealer.  Neither  at  law  nor  in 
eQOitr  can  she  bind  herself  so  aa  to  authorise 
a  personal  Judgment  against  lier. 

2.  Where  a  married  woman  carries  on  bosl- 
nesB  In  her  own  name,  having  property  employ- 
ed in  snoh  business,  and  purcbSBes  goods  upon 
her  sole  credit  for  tne  purpose  of  such  bosioesa, 
her  separate  property  may  be  snbjected  in 
equity  to  the  payment  of  claims  for  money  due 
for  such  purposes. 

3.  MercnaDdise  purchased  by  a  married  wom- 
an wtio  is  conducting  a  mercantile  buslneaa  in 
her  own  name  is  Iter  separate  statutory  prop- 
erty. 

4.  A  suit  In  eanitr  brought  by  a  creditor 
against  a  married  woman  for  the  pnrpose  of 
subjecting  lier  separate  statutory  property  to 
payment  of  claims  for  mon^  used  by  said 
married  woman  In  purcha^o^  goods  for  the 
conducting  of  a  mercantile  boainess  in  her  own 
name  la  not  an  ordinary  creditors*  bill  nor  a 
bill  anal(vous  thereto.  It  Is  sui  generis,  being 
a  suit  in  equity,  on  the  same  plane  aa  a  suit  at 
law  against  a  person  sul  Juris.  The  bill  in 
such  case  Is  the  bringing  of  a  suit,  and  the 
appointment  of  a  receiver,  by  which  the  prop* 
erty  of  said  married  woman  is  taken  into  the 
custody  of  the  court,  is  an  equitable  attach- 
ment, and  creates  a  lien  o[K)n  the  property 
so  taken  in  charge  In  favor  of  the  creditor  pro- 
cnring  the  receiver,  Jnst  *a  a  levy  ot  an  exeeiH 
tlon  or  attachment  at  law  would  do. 

5.  The  filing  of  a  bill  by  a  creditor  against 
a  married  woman  for  the  purpose  of  subject- 
ing her  separate  statutory  property  to  the  pay- 
ment of  her  debts,  and  the  appointment  of  a 
receiver  by  whom  the  possession  of  the  prop- 
erty of  said  married  woman  Is  taken,  gives  sudi 
crMlitor  a  prior  lien  over  other  creditors  who 
mnv  have  "loitered  by  the  way,"  and  entitles 
such  creditor  to  a  first  lien  upon  the  funds  in 
the  bands  of  the  receiver,  provided  said  suit  Is 
successfully  prosecuted  to  final  decree,  the  de> 
cree  taking  affect,  by  relatlra,  from  tba  ai^ 
pointment  of  such  receiver. 

tSyllabna  by  the  Court.) 

Appeal  from  Circuit  Oourt,  Bscambla  Oonn- 
ty;  E^elTn  a  Maxwell,  Judge. 

Bill  by  the  First  National  Bank  of  Pen- 
aacola  and  others  against  Dora  Hirschko- 
wltz  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal.  Beveised. 

The  First  National  Bank  of  Pensacola,  a 
corporation,  one  of  the  appellantB,  filed  Ita 
bill  in  equity  In  the  circuit  court  of  Escambia 
county  on  the  9th  day  of  Jtme,  1898,  against 
Dora  Hlrschkowltz  and  Joseph  Hirschkowlts, 
two  of  the  appellees,  alleging  in  substance 
therein  aa  follows:  That  complainant  vras  a 
c<«poratlon  doing  business  In  the  dty  of 
Pensacola,  Fla.;  that  the  defendant  Dora 
Hirachkowitz  was  the  wife  of  the  defendant 
JoBepb  HlrscbkowltsE,  both  ct  said  defend- 
ants residing  In  the  said  dty  of  Fenaacola, 

Husbaad  and  Witt,  voL  M,  Coat  Dig.  H 


where  the  said  Dora  Hlrschkowlti  had  been 
conducting  ■  merchandlie  Inubwn  for  ■ 
period  of  more  than  three  years  la  the  name 
of  D.  Htrscbkoirits,  In  wbldi  sbe  bad  boag^t 
and  retailed  clothing,  dry  goods,  and  other 
enumerated  articles,  and  that  aald  defendant 
was  BtUl  enffaged  In  said  bmlneeB  at  ttae  date 
of  the  fUing  of  said  UU;  that  the  saM  Dora 
Hlrachkowlti  bad  been  the  owner  of  aU  the 
merdiandlae  bought  and  sold  In  earring  on 
said  burinesB,  the  same  being  her  Borate 
statutory  estate,  and  pimshased  and  beld 
with  her  own  separate  statutory  funds;  that 
In  conducting  said  bntfness  It  became  neces- 
sary from  time  to  time  for  said  defendant 
to  incur  Indebtednras  tvt  tbe  pmrpeae  of  buy- 
ing goods  for  maintaining,  and  at  tlmea  In- 
creasing,  ttie  stock  of  mercbandlee,  and  that 
from  time  to  time  said  defendant  had  bor- 
rowed from  complainant  various  sums  of 
money  tat  said  use;  that  fat  the  purposes 
aforesaid,  during  the  tiiree  or  four  montbs 
Immediately  preceding  tiie  filing  of  tbe  bin. 
said  defendant  had  borrowed  from  complaln- 
aut  various  sums  of  money,'  and  that  of  said 
sums  tbe  foUovlng  amounts  falling  due  at 
tbe  following  dates  remained  unpaid,  to  wit: 
fSOO  on  June  1,  1888;  |2S0  on  June  1,  1898; 
$800  on  June  8,  1808;  $260  on  June  1,  180S: 
1108.07  on  June  4,  1888— aH  of  which  said 
sums  of  money  had  been  actually  used  In 
the  purchase  of  goods  for  said  stock  of  mer- 
chandise and  In  the  conduct  of  the  said 
business;  that  tbe  said  debts  were  evidenced 
by  the  promissory  notes  of  said  defendant, 
payable  at  the  times  and  In  tbe  sums  above 
mentioned,  said  notes  containing  a  stlpnla- 
tion  that  In  the  event  the  amounts  mentioned 
therein  i^nld  have  to  be  collected  by  suit 
said  defendant  should  pay  an  attorney's  fee 
of  10  per  cent;  that  said  defendant  still  con- 
tinned  to  conduct  said  business,  and  was 
daily  selling  the  goods  accumulated  therein, 
while  the  said  stock  had  not  been  replen- 
ished by  tiie  acquisition  <a  nevr  goods  for 
more  than  two  months  prior  to  the  date  of 
the  filing  of  tbe  bill,  and,  while  tiie  said  stock 
of  goods  was  then  to  excess  of  the  amount 
necessary  to  satisfy  said  defendanfe  indebt- 
edness to  complainant,  yet  It  said  defendant 
continued  to  deplete  ttae  same  by  dally  sales 
it  would  not  suffice  to  jmy  said  indebtedness, 
and  complainant  would  have  no  recourse  fca> 
the  satisfaction  of  Its  debt;  that  said  stock 
of  merchandise  consisted  of  goods  which 
would  rapidly  deteriorate,  and  that  the  same 
must  be  sold  at  an  early  Sa.H  if  anything 
like  the  value  tboreot  was  to  be  realised 
at  said  sale;  and  that,  if  tbe  said  goods 
should '  ronaln  tmsold  until  a  final  decree 
could  be  obtained  in  this  cause,  the. amount 
which  would  be  realized  from  the  saie  there- 
of after  deducting  tbe  expenses  of  retention 
and  sale  of  said  goods,  would  not  be  sufll* 
dent  to  pay  the  Indebtedness  of  complainant 
Said  bill  oontalned  a  prayer  that  the  court 
would  aacertaln  the  amount  of  money  due 
from  said  defendant  to  complainant,  together 
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wltli  attom^B  f eei(  and  would  decree  ttat 
tbe  amonnt  so  ftmiid  to  be  dne  should  con- 
stitute a  first  Uen  or  charge  upon  the  said 
ptoperty  of  said  defendant,  and  that  sold 
property  shonld  be  sold  for  the  satisfaction 
of  the  said  Uen  or  chatfe,  and  the  amount 
found  to  be  due  the  complainant  dunild  be 
paid  to  it,  and  that  tor  the  preserratlcni  of 
said  property,  and  realization  therefinm  of 
the  la^jest  amount  possible,  there  should 
be  anK^nted  a  reeetrar,  to  whom  shonld  be 
deHvered  the  possession  of  the  pn^erty,  and 
who  should  be  Instmcted  to  sell  the  same  at 
public  or  private  sale,  as  might  be  for  the 
beat  Interest  of  all  concerned.  Bald  bill  also 
contained  tbe  general  prayer  and  tbe  usual 
prayw  fOr  process,  and  had  an  affldant  ap- 
pended tbweto  from  J.  8.  Leonard,  the  cash- 
ler  of  complainant 

On  the  same  day  the  Oarpeles  Company,  a 
corporation,  the  other  ainwllant  flled  its  tdll 
of  comptalnt  against  said  defendants.  In  sub- 
stance  tbe  same  aa  that  flled  the  First 
National  Bank  oS  Pensaoola.  save  that  it 
claimed  a  charge  or  lien  upon  the  i»operty 
of  the  said  Dora  Hlrscbfcowlts  f<v  tbe  sum 
of  980. 

On  the  9th  day  of  June,  1898,  salwuBuas 
In  chancery  issned  In  said  two  suits,  return- 
able on  the  4tb  day  of  July,  1898,  and  each 
of  said  snbpcenas  was  duly  served  upon  said 
defendants  on  the  said  8th  day  of  June,  188S. 

On  the  8th  day  of  June.  18^  the  court  be- 
low made  an  order  appointing  a  recelTar, 
directing  him  therein  to  take  possession  of 
said  stock  of  mercbaudise  and  proceed  to 
sell  the  same  to  tbe  best  adTsntage  of  all 
parties  concerned.  The  receiver  duly  flled 
the  bond  required  In  said  order,  and  on  a 
subsequent  day  in  July,  1888,  flled  a  report 
showing  therein  the  sale  of  all  of  stock  of 
merchandise  for  the  sum  of  ¥1328.97.  the 
expenses,  exclusive  of  any  compensation  to 
the  receiver  fer  his  ser^ces  or  fees  for  his 
attorney,  being  $280.48,  leaving  a  balance  in 
receiver's  hands  of  ♦1,648.49. 

On  the  2Tth  day  of  June,  1898^  S.  B. 
Worms  &  Co.,  who  are  appellees  hare,  filed  a 
petition  of  Intervention,  and  on  &tven  other 
days  other  interveners,  all  of  whom  are  ai>- 
pellees  here,  filed  their  petitions  of  Int^en- 
tion,  all  of  said  petitions  being  the  same  in 
substance,  differing  only  as  to  the  respective 
amounts  claimed.  Bald  Interreners  express- 
ed a  wUlfngness  to  contribute  to  the  expenses 
of  the  salts  already  brought  by  appellants, 
upon  their  being  made  parties  thereto,  and 
claimed  liens  of  equal  dignity  with  .those 
of  appellants,  and  prayed  that  they  might 
be  ''entitled  to  the  benefit  of  any  decree 
which  may  be  rendered  In  said  suits  equally 
and  share  alike  with  tbe  complainants." 

On  the  18th  day  of  August,  1808,  the  court 
Iwlov  made  an  order  permitting  the  intfer^ 
rectlon  of  the  said  8.  B.  Worms  &  Co.  to  be 
filed  ani  making  said  petitioner  a  party  eimi- 
plalnant.  and  on  divers  other  days  the  court 
below  made  like  orders  peimittlng  the  inter- 


ventions of  the  othOT  petitioners  to  be  filed 
and  also  making  them  parties  complainant, 
the  orders  so  made  by  said  court  reciting 
tberdn  that  appellants  did  not  object  to  the 
■Bid  Interveners  being  made  parties.  If  the 
court  should  be  of  opinion  and  decide  that 
petitioners  were  entitled  to  relief  In  any 
form  la  this  case,  but  tiiat  appellants  re- 
served to  themselves  all  rlgbt  of  objection 
to  SQcb  opinion  and  decision  of  the  court,  and 
of  objecting  to  all  other  relief  as  prayed  for 
In  said  petitions. 

Subpoenas  In  diancery  were  Issued  at  tbe 
Instance  of  said  Interveners  on  the  8th  day 
of  August  1898,  and  were  duly  served  tOKw 
aald  defendants  on  the  same  day. 

On  tiM  1st  day  <^  August,  1898,  decrees  pro 
confesso  were  duly  entered  against  said  de- 
fendants In  the  snlti  of  appellants. 

On  the  8d  day  of  October.  1888.  decrees  pro 
confesso  were  duly  entered  against  said  de- 
fendants In  favor  iMT  all  the  interreners. 

On  the  Bth  day  of  December,  1888.  appel- 
lants filed  general  demurrers  to  all  the  peti- 
tions of  the  Intervenoa,  contending  therein 
ttiat  said  petltlonfl  did  not  show  any  ground 
for  tbe  relief  therein  prayed  as  against  appel- 
lants. 

On  the  80tb  day  of  July,  1900,  tiie  court  be- 
low made  an  order  overruling  all  of  said  de- 
murrers, and  allowing  appeilante  until  the 
first  Mondsy  In  September.  1900,  in  which 
to  tike  such  further  action  aa  they  might  be 
advised. 

Appellants  declined  to  plead  further,  and 
on  the  7th  day  of  September,  1900,  the  court 
below  rendered  a  final  decree  In  said  cause, 
to  whidi  the  compensation  of  the  receiver 
was  fixed  at  $100  tor  his  services,  and  ftu- 
attorney's  fee  the  sum  of  $40,  and  that  after 
the  payment  of  said  amounts,  the  remainder 
in  tiie  hands  of  the  receiver  not  being  suffi- 
cient to  pay  the  clalma  of  all  the  creditors, 
including  appellants  and  interveners.  In  full, 
the  same  shonld  be  prorated  In  accordance 
with  the  respective  amounts  of  said  claims, 
which  are  ascertained  and  fixed  in  said  de- 
cree, tbe  interveners  being  held  to  stand  on 
an  equal  footing  with  aii)ellant8  and  entitled 
to  equal  liens  upon  said  fund.  The  amount 
to  be  paid  to  tiM  First  National  Bank  of  Pm- 
sacola  was  fixed  at  $322.29,  and  tbe  amount 
to  the  Carpeles  Company  at  $17.97. 

Prom  thla  decree  appellants  have  entered 
an  appeal  to  this  court,  and  hare  asalffDed 
the  following  errors: 

(1)  Bach  and  every  of  the  Mxters  of  the 
court  overrultaig  the  demurrers  to  each  and 
every  of  the  petitions  and  Interventions. 

(2)  The  foUure  of  the  court  In  the  final  de- 
cree to  award  all  the  money  (less  cos^  and 
expenses)  In  tbe  hands  of  the  receiver  to  the 
appellants. 

.  (B)  The  order  at  the  court  In  the  final  de- 
cree proratliiv  the  said  amount  In  the  hands 
of  the  receiver  among  the  complainants  and 
Interveners. 

Blount  &  Blount,  for  appeUants;. 
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SHACELEFORD,  J.  (after  fltatlng  tbe 
j'actB).  It  seems  advlalbte  to  discuss  all  these 
errors  together,  since  they  all  present  for 
consideration  the  same  question,  whether  tbe 
filing  of  a  bill  by  one  complainant  against  a 
married  woman,  and  the  appointing  of  a  re- 
cetver  under  such  bill,  by  which  the  property 
of  said  married  woman  is  taken  into  the 
hands  of  the  court,  gives  audi  complainant  a 
prior  lien  upon  the  assets  over  all  other  cred- 
itors who  may  snbaegnently  seek  to  subject 
such  assets,  or  whether  all  creditors  bare 
such  an  hiterest  hi  the  assets  that  no  creditor 
can  acquire  a  preference  tberehi  by  priority 
in  bringing  suit 

We  regret  that  counsel  for  the  appellees 
have  failed  to  file  a  brief  In  this  court.  See 
Chamberlain  t.  Lesley.  S9  Fla.  452,  22  South. 
736.  However,  we  have  been  materially  aid- 
ed In  our  investigations  and  In  reaching  a 
ooncIoBlon  by  the  very  full  and  able  brief  of 
the  counsel  tor  appellants. 

In  an  unbroken  line  of  dedsions,  beginning 
with  Lewis  v.  Tale,  4  Fla.  418,  down  to  the 
present  time,  this  court  has  held  that  "a 
feme  covert  is  not  competent  to  enter  into 
contracts  so  as  to  give  a  personal  remedy 
against  her."  As  was  said  In  Dollner  v. 
Snow,  18  Fla.  86,  "at  common  law,  the  prom- 
issory note  of  a  married  woman  is  void. 
The  Constitution  and  statute  of  this  state 
make  no  change  In  this  respect  Neither  at 
law  nor  In  equity  can  she  bind  berself  so 
as  to  authorize  a  personal  Judgment  against 
her." 

Under  the  rule  laid  down  In  these  decisions 
appellants  could  not  have  proceeded  at  law 
against  the  said  married  woman,  Dora 
Hirschkowitz,  and  hence  could  not  have  re- 
duced their  claims  to  judgment  Also,  see, 
Crawford  t.  Feder,  84  Fla.  397,  16  South. 
287. 

It  is  also  the  settled  law  of  this  state  that 
"where  a  married  woman  carries  on  business 
In  her  own  name,  having  property  employed 
in  such  business,  and  purchases  goods  upon 
her  sole  credit  for  tbe  purpose  of  such  busl- 
nesB,  her  separate  property  may  be  sub* 
jeeted  In  equity  to  the  payment  of  claims  for 
mon^  dne  for  such  purchases."  Blumer  t. 
PoUak,  18  Fla.  707.  Also  see  Staley  v.  Ham- 
ilton, 19  Fla.  275;  Garvin  t.  Watkins,  20 
Fla.  151,  10  South.  818;  Halle  r.  BInstein,  84 
Fla.  589,  16  South.  654.  In  Orawford  t. 
Gamble,  22  Fla.  487.  it  was  held  that  "mez^ 
cbandlse  purchased  by  a  married  woman 
who  la  condnctlng  a  mercantile  business  in 
her  own  name  ia  her  eeparate  itatntory  prop> 
erty." 

It  follows  that  appellants  had  the  tight 
to  file  a  bill  In  equity  to  subject  the  separate 
statutory  proper^  of  tbe  aald  Dora  HliBcb- 
kowita  to  Bale  for  the  aatlsfactkm  of  th^ 
dalnis.  Section  2,  art  11.  Const  18BS.  In 
fiact,  no  other  course  was  left  open  to  tiiem. 
Thus  far  the  law  Is  clear.  However,  It  still 
remains  to  be  settled  what  right  or  ad- 
Tantage^  if  any,  appellants  acquired  over 


the  other  creditors  by  pursuing  this  course. 
Did  they,  by  the  filing  of  their  bills  and  the 
appointment  of  a  receiver,  by  which  the 
property  of  said  married  woman  was  taken 
into  the  custody  of  the  conrt,  acquire  a  prior 
lien  upon  said  property? 

It  seems  to  have  been  contended  by  tbe 
counsel  for  the  Intervening  creditors  that  the 
bills  filed  by  appellants  were  creditors'  bills, 
or  analogous  to  sach  bills;  that  In  such  bills 
the  rule  that  equality  is  equity  prevails,  and 
requires  that  the  funds  brought  into  court 
by  the  bills  shall  be  prorated  among  all  the 
defendants'  creditors  who  may  oome  In;  also 
that  while  in  such  cases  an  individual  cred- 
itor may  acquire  a  preference  by  the  filing 
of  a  bill,  yet  he  can  only  obtain  soch  pref- 
erence after  h«  has  reduced  bis  claim  to 
judgment.  We  cannot  assent  to  this.  We 
are  of  the  opinion  that  the  bills  filed  by  ap- 
pellants were  neither  creditors'  bills  nor  bills 
anal(^us  to  creditors*  bills,  but  rather,  eq- 
uitable actions  seeking  to  recover  debts 
against  the  separate  statutory  property  of  a 
married  woman.  See  Johnson  v.  Gallagher, 
8  De  G.  F.  &  J.  484,  at  619,  where  the  fol- 
lowing language  is  used:  "When  a  man  con- 
tracts a  debt,  both  his  person  and  his  prop- 
er^ are  by  law  liable  to  the  payment  of  it. 
A  court  of  equity,  having  created  the  sep- 
arate estate,  has  enabled  married  women  to 
contract  debts  In  respect  of  it  Her  person 
cannot  be  made  liable  either  at  law  or  In 
equity,  but  In  equity  her  property  may.  Tliis 
court,  th^fore,  as  I  conceive,  gives  exMU- 
tlon  against  the  property  just  as  a  court  of 
law  gives  execution  against  the  property  of 
other  debtors."  Also  see  Hulme  v.  Tenant  1 
Brown's  Ch.  16,  at  21,  where  the  Lord  Chan- 
cellor uses  the  following  language:  **I  have 
no  doubt  about  the  principle  that  If  a  court 
of  equity  says  a  feme  covert  may  have  a 
separate  estate,  the  court  will  bind  her  to 
tbe  whole  extent  as  to  making  that  estate 
liable  to  her  own  engagements;  as  for  In- 
stance, f6r  payment  of  debts,  etc."  As  Is 
well  said  by  counsel  for  appellants,  "none 
of  the  conditions  which  ecist  In  case  of  a 
creditors'  bill  need  exist  It  Is  snl  generis. 
be]BS  ft  salt  In  eqidty,  on  fiie  same  plane  as 
a  suit  at  law  against  a  person  sul  juris.  Tbe 
bill  in  sacb  case  is  tbe  bringing  of  a  suit, 
and  tbe  appointment  of  a  recelvw  ts  an  eq- 
uitable atta<dmient,  and  devotas  Ow  property 
taken  in  cbaige  to  tbe  payment  of  tbe  cred- 
Itor^  claim,  just  as  a  levy  of  an  execution 
or  attachment  at  law  would  do.'* 

To  bold  that  the  bills  filed  by  tbe  appel- 
lanto  were  ordinary  creditors'  bills,  or  bills 
jnalogous  thereto  and  governed  by  the  same 
rules,  would  be  eqoivalent  to  denying  appel- 
lants any  remedy.  They  could  not  reduce 
their  claims  to  ^v&gm&it  prior  to  the  SOiag 
of  their  bills,  for  the  reason  that  the  defend- 
ant d^tor  was  a  married  woman,  and  tx  a 
like  reason  they  ooold  not  proceed  by  at- 
tachment and  thereby  acquhro  a  priority. 
Being  forced  to  go  into  equity  to  obtain  any 
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rdlef;  whj  tboiiUl  they  not  be  held  bj  Qielr 
vigilance,  beins  first  in  point  of  time,  to  have 
acqnlred  a  first  lien  upon  the  goods  of  the 
defendant  debtor?  Bvt  for  Uie  fact  that  she 
was  a  married  woman,  they  could  bare,  pro- 
ceeded at  law  by  attachment  and  thereby 
acquired  a  first  lien.  Stockton  t.  The  Na- 
tional Bank  of  JacksonTllle,  46  Fla.  — .  34 
South.  897.  Why  should  the  rule  dlfter- 
ent  In  eqult;?  Why  does  not  the  maxim. 
Qui  prior  est  tempore  potior  est  Jnr^  apply? 

It  will  be  obSOTed  that  appellants  did  not 
sue  In  behalf  of  all  the  creditors  of  the  debt- 
or, or  of  such  as  mis^t  come  in  and  con- 
tribnte  to  the  expense  of  the  litigation.  As 
was  said  in  Sage  t.  Memphis  &  L.  B.  B.  Go, 
125  U.  &  aei,  8  Sup.  CL  887.  31  L.  Ed.  684, 
at  page  376. 125  C.  S..  page  891.  8  Sup.  (X,  81 
li.  Ed.  694,  "he  was  not  bound  to  pursue  that 
course;  It  was  hto  privilege,  under  the  law, 
to  sue  tor  his  own  benefit,  and  It  ms  within 
Vbe  powtt  of  tbe  court,  for  bis  protection  as 
a  judgment  creditor,  to  lOace  the  property  of 
tbe  debtor  company  in  the  hands  of  a  re- 
ceiver for  administration  undw  Iti  orders." 
Since  no  Judgment  eould  bare  been  first  ob- 
tained in  this  case  by  appellants,  aa  we  have 
aeeu,  we  know  of  no  reason  why  the  abore* 
qooted  language  Is  not  applicable  to  this 
case. 

The  case  of  Kelly  t.  Turner,  74  Ala.  618, 
seems  to  be  directly  in  point  On  page  523 
the  following  language  Is  used:  "The  cred- 
itor of  a  married  woman,  resorting  to  a  court 
of  equity  to  charge  her  equitable  separate 
estate,  must  of  necessity  in  the  bill  describe 
tbe  property  which  it  is  sought  to  subject 
RarlBles  t.  Stoddart  32  Ala.  699.  It  Is  up- 
on this  property  only  the  decree  can  operate, 
for  the  contract  Is  not  of  pwsonal  obligation, 
and  a  decree  affecting  or  binding  personally 
the  married  woman  cannot  be  rendered.  In 
this  respect  tbe  suit  has  some  of  tbe  charac- 
teristics of  a  proceeding  in  rem,  though  in 
form  and  essential  elements  It  Is  a  suit  inter 
partes.  A  Ua  pendens  is  oreated  by  the  In- 
stitntion  of  the  ault  operative  against  all  per- 
sons coming  in  subsequently  by  purchase  or 
otberwlse.  It  creates  a  specific  Uen  if  suc- 
cessfully prosecuted  to  final  decree,  the  de- 
cree taking  effect  by  relation,  from  the  day 
of  the'  oenrlce  of  the  summons  to  answer. 
Tbe  Tlgllance  of  the  creditor  first  Instituting 
■utt  and  ptoaecuting  It  with  diligence,  entt 
ties  htm  to  priority*  of  which  other  creditors 
less  vigilant  who  have  'loitered  on  the  way,' 
bave  no  Just  reason  to  complain." 

To  the  same  effect  is  Hlnes  t.  Duncan,  79 
Ala.  112,  68  Am.  Bep.  680.  Also  see  Brooks 
T.  Gibson,  7  Lea,  271;  Mathews  t.  Mobile 
Mnt  Ins.  Co.,  76  Ala.  86;  6  A.  &  D.  Sncy. 
of  PI.  &  Pr.  606-609;  Tllford  v.  Burnbam.  7 
Dana.  109;  Cbmlng  v.  White,  2  Paige,  667, 
22  Am.  Dec  658;  Freedman's  Sav.  &  Trust 
Oo.  T.  Barie,  110  U.  S.  710,  4  Sup.  Ct.  226,  28 
Ed.  301.  Also,  see  Par^  t.  Bonesteel, 
6  Bias.  66,  Fed.  Cas.  Nos.  10,976,  10,977. 
whae  the  following  language  la  used:  "Aft* 


er  the  appointment  of  ■  receiver  under  a 
credltonf  bill,  another  creditor  can  acquire  no 
rights  by  levying  an  attachment  upon  prop- 
erty of  the  Judgment  creditor.  Whm  the 
court  has  (rt>talned  Jurisdiction  under  a  cred- 
itors* bin  it  wlU  protect  the  creditor  In  fol- 
lowing up  his  rights."  The  foUowIng  author- 
ities wlU  also  prove  Instructive  upon  this 
point:  First  Nat  Bank  of  SIoux  City  v. 
Gage,  83  111.  172,  176;  Albany  City  Bank  v. 
Scbermerhom,  CSark's  Ch.  297;  Davenport 
V.  Kelly,  42  N.  193;  lauslng  v.  Baaton,  7 
Paige,  366;  20  Am.  &  Bng.  Ekicy.  Law, 
128.  While,  as  we  have  already  said,  we 
are  of  the  opinion  that  the  bills  filed  by  ap- 
pellants were  neltha  cordltws'  biUs  nor  bills 
snalogouB  thereto,  we  know  of  no  reasm  why 
the  principle  enunciated  In  some  of  the  fore- 
going authorities  in  treating  of  creditors' 
bill  should  not  apply  here;  that  la,  that  the 
filing  of  a  bill  by  a  creditor,  and  tbe  appoln^ 
ment  of  a  receiver  by  whom  the  possession 
of  the  property  Is  taken,  gives  such  creditor 
a  prior  Uen  over  other  creditors.  In  tbe  light 
of  the  autborities,  we  must  hold  that  app^ 
lants  were  entitled  to  a  first  Uen  upon  the 
funds  in  the  hands  of  tbe  receiver.  It  fol- 
lows, therefore,  that  all  the  errors  are  weU 
assl^ed,  and  that  the  decree  must  be  re- 
versed, with  directions  to  sustain  the  de* 
murrers  of  appeUants  to  tbe  petitions  of 
the  Intervening  creditors,  and  for  such  fur- 
ther proceedings  as  may  be  in  consonance 
with  equity  practice  and  not  inconslBtent 
with  this  opinion;  the  appellees  to  pay  the 
costs  of  this  appeal. 


BLMOBB  V.  STATB. 


(las 


HO 


Supreme  Court  of  Alabama.  June  20,  190S.) 

FALSE  FR8TBNSB8~IDXHIBITI0N  OF  COTTON 
RECEIPT— PAROL  REPRESENTATIONS  —  SUF- 
FICIENCT  OF  EVIDENCE— INSTRUCTIONS. 

1.  On  a  prosecatioQ  for  obtaiolng  money  hj 
falsely  pretending  to  bave  a  bale  of  cotton 
at  a  certain  ginnery.  It  was  proper,  as  againrt 
a  geaeral  objection,  to  permit  a  witness  for 
the  Btate,  who  testified  that  be  went  to  the  gin- 
nerr  specified  in  tbe  alleged  cotton  receipt  ex- 
hibited hj  defendant,  and  found  no  cotttm 
there,  to  answer  a  qaestion  as  to  whether  he 
went  to  the  ginnery  and  sot  the  cotton. 

2.  Where,  on  a  criminal  ■  prosecntion,  an  ob- 
jection to  a  question  put  to  a  witness  for  the 
state  on  cross-examination  was  austalned,  and 
Bobsequentiy  the  court  stated  to  defendant's 
counsel  tbst  tbe  witness  might  answer  tbe 
questim,  and  counsel  declined  to  again  ask  it 
whereupon  the  court  asked  the  question,  and 
the  witness  auswered.  if  the  first  ruling  was 
erroneous,  it  was  cured,  and  rendered  harmless 
by  the  second  ruling. 

8.  Where,  on  a  prosecution  for  obtaining  mon- 
ey by  falsely  pretwding  to  have  cotton  at  a 
certam  ginnery,  there  was  evidence  that  de- 
fendant exhibited  a  certain  paper,  stating  it 
to  be  a  cotton  receipt,  and  tbnt  tbe  one  from 
wbom  he  obtained  the  money  did  not  read  the 
paper,  the  jury  were  warranted  in  finding  tbat 
the  loan  was  made  in  reliance  on  the  verbal 
misrepresentations. 

4,  On  a  prosecution  for  obtaining  money  by 
falsely  pretending  to  have  cotton  at  a  certain 
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ElnnaT.  there  was  evidence  that  defendant  ex- 
Ihited  to  the  one  from  whom  the  mone;  was 
secured  a  paper,  which  he  stated  was  a  cotton 
receipt,  and  that  the  paper  purported  to  be  a 
statement  having  printed  thereon  "Bonnd  Bale 
Ticket,  Alabama  Cotton  Oil  Co.,  Montgomery 
Qinnery,"  and  elsewhere  on  the  face  of  the 
paper  were  the  printed  words,  "This  ia  not  a 
cotton  recdpt"  and  other  w<ndB  mentioning 
"seed  cotton.**  "lint  cottoh,"  "cotton  seed," 
and  "ginoerr  charges."  BeM,  that  the  CTldence 
was  sufficient  to  warrant  the  jury  in  finding 
that  the  misrepresentations,  together  with  the 
appearance  ot  the  paper,  were  anch  as  might 
hare  eanaed  one  In  reasonable  prudence  to  loan 
the  money  without  carefol  Inqtectlon  of  the 
paper. 

6.  It  was  proper  to  refnse  to  cbarge  that.  If 
the  Jnry  beueved  that  the  one  who  loaned  the 
money  could  have  informed  himself  as  to  the 
correctness  of  the  receipt,  they  ahonld  find  de- 
fendant not  gailty. 

6.  The  evidence  waa  not  snch  as  required  a 
verdict  of  not  gailty. 

7.  Where  defendant  was  charged  with  hav- 
ing obtained  money  by  false  pretMises  from  one 

and  the  evidence  showed  that  on  the  loan 
of  the  money,  defendant  received  from  B.  a 
pawn  ticket,  purporting  to  be  issued  by  the 
^'Capital  City  Loan  Co.,"  hi  the  absence  of 
evidence  that  mch  company  waa  other  than  a 
name  nsed  by  B.,  or  that  it  waa  obtained  from 
any  one  other  than  B.*  there  was  no  variance 

Appeal  from  City  Court  ot  Montpanery; 
WllUam  H.  Thomas,  Judge. 

Dick  Elmore  was  convicted  of  obtaining 
money  bj  false  pretenses,  and  he  appeala. 
Affirmed. 

The  defendant  requested  the  court  to  give 
the  following  written  charges  to  the  jury, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  said  charges  as  aaked:  "(1)  If 
the  Jury  believe  that  by  proper  diligence  M. 
8.  Blank  could  have  at  that  time  informed 
himself  aa  to  the  correctness  of  said  receipt, 
and  failed  bo  to  do,  then  the  Jury  must  And 
defendant  not  guilty,  (2)  If  the  Jury  be- 
lieve  the  evidence,  they  mnet  find  the  de- 
f«idant  not  guilty.  (8)  The  court  charge* 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  the  money  was  obtained  from  the 
Capital  Loan  Company,  and  not  from  M.  8. 
Blank^  then  there  la  a  variance  between  the 
allegations  and  the  evidence,  and  the  Jury 
must  find  the  defendant  not  guilty.'* 

MaM^  WUaon,  Atty.  Oeo,  for  tbe  Stats. 

SHARPE.  J.  By  the  indictment  defend- 
ant waa  charged  with  obtaining  money  from 
one  Blank  by  means  of  falsely  and  fraudu- 
lently pretending  that  he  had  a  bale  of 
cotton  at  a  Montgomery  ginnery.  On  the 
trial  tiiere  was  evidence  tending  to  show) 
defendant  applied  to  Blank  for  a  loan  of 
money,  and  showed  falm  cotton,  which  he 
said  was  a  sample  of  a  bale  of  cotton 
longing  to  him  and  stored  in  the  name  of 
another  at  a  ginnery  Indicated  by  a  paper 
he  exhibited,  which  paper  he  said  was  a 
cotton  receipt.  The  papw  purported  to  bo 


a. 
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a  itatemait  lutvlng  printed  ttmeon:  'Vo. 
S.474.  Bound  Bale  Hcket  Alabama  Ootton 
Oil  Oo.  Montgomery  Qlonery.*'  BlsewJiere 
on  fbe  face  of  this  paper  were  the  printed 
wards,  *Thla  Is  not  a  eott<m  receipt,*'  wid 
other  -words  mentioning  "aeed  cotton,"  "ilnt 
cotton,"  *'!eotton  seed,**  and  "ginnery  char- 
ges.'* Evidence  also  tended  to  show  Blank 
did  not  read  this  paper,  but  that  In  ceUance 
upon  defendant's  represratatton  be  loaned 
defendant  the  money,  and  by  way  of  securi- 
ty took  from  defendant  the  paper  be  called 
a  cotton  receipt,  and  therefor  gave  the  de- 
fendant a  pawn  ticket,  purporting  to  be  Is- 
Boied  by  "Capital  City  Loan  Company,"  un- 
der whlcb  name  Blank  conducted  business. 
A  witness  for  the  state  gave  testimony  tend- 
ing to  aOiow  tbat  at  Blank's  Instance  be  wesnt 
to  the  ginnery  mentioned  in  the  paper  called 
a  "cotton  receipt."  and  tbat  *tfae  bale  of 
cotton  was  not  thwe."  Against  a  geneial 
objection  of  the  defendant  the  court  allowed 
this  witness  to  answer  the  qnestton,  *'DId 
yon  go  to  tbat  ginnery  and  get  the  cotton?" 
ObTlonsIy,  Ibis  action  of  the  court  was  prop- 
er. An  exceptions  was  reserved  because  an 
objection  to  a  question  aaked  a  witness  tor 
the  state  on  cross^andnatlon  was  sustain- 
ed. Thereafter  Uie  court;  referring  to  this 
matter,  said  to  defendant's  counsel,  *'0n  far- 
ther conslderathui  the  witness  may  answer 
the  question.'*  Defendants  covnsel  declined 
to  again  ask  the  question,  whereupon  the 
(iourt  asked  and  the  witness  answered  It 
If  the  first  ndii^  on  this  objection  was  op-' 
roneous.  It  was  by  the  second  ruling  cured' 
and  rendraed  harmless  to  defendant. 

From  the  evidence  -abbve  referred  to  It 
was  open  to  the  Jury  to  find  tbat  the  loan 
was  nude  In  reliance  on  verbal  misrepre- 
sentations of  fbe  defendant  as  to  bis  owner- 
ship of  cotton  and  as  to  ttie  character  of  tbe 
paper  labeled  "Bonnd  Bale  Ticket,"  and  that 
the  misrepresentations  by  themselves,  or  to- 
gether with  the  gawral  appearance  of  the 
IMkper,  were  such  as  mUcbt  have  caused  one 
In  the  exercise  ct  reasonable  prudence  to 
laid  the  money  wltiiont  careful  tospectlon 
of  the  paper.  Hence  the  question  of  defend- 
ants gnllt  did  not  necessarily  depend  on 
whether  Blank  used  dll^nce  to  Inform 
himself  of  the  character  of  tbat  papef,  as  Is 
assumed  by  cbarge  1, 

With  refflMnce  to  diarge  2  it  Is  ttxmgb  to 
say  the  evidence  was  not  snch  as.  If  be- 
lieved, required  a  verdict  of  not  guilty. 

In  the  absence  ot  evidence  to  show  tbat 
"Capital  City  Loan  Oo."  waa  other  than  a 
name  used  by  Blank,  w  that  the  money  was 
obtained  from  any  one  other  than  Blank, 
there  was  nothing  upon  which  to  predicate  a 
variance  between  the  evidence  and  the  In- 
dictment In  the  particukir  Indicated  by 
charge  8. 

No  error  appearing  In  tbe  teoord,  the  Judg- 
ment will  be  afllnned. 
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SEELTB  r.  STATB. 

(SiQiraiie  CoDTt  of  Alabama.  Jane  80, '1906.) 

CRWINAL  LAW-jnDOBflSNTS-^RiaDICTIOH 
AFTER  TERM. 

1.  Act  Feb.  7.  1001,  I  11  (Acta  1900-01.  p. 
831),  provides  that  final  jadsmenta  renderea  in 
the  Montgomery  dt;  court  atter  the  expiration 
of  30  da;8  from  their  rei>ditioD  sbaU  be  deemed 
u  completaly-  bG^<Hid  the  control  ot  tii«  coprt 
■8  if  the  term  of  the  court  at  which  the  Judg- 
menta  were  rendered  had  ended  at  the  end  of 
such  30  dayB,  provided  that  each  section  efaall 
not  prevent  parties  from  applrins  'or  new  trials 
or  rehearings  within  audi  tune,  or  the  court 
from  nftryinBT  the  caaae  as  authorbed  hy  Code, 
iS  3341;  8342,  or  exercising  any  power  or 
jurisdiction  conferred  on  the  circuit  court  toach- 
ing  final  jodgmeots.  Sectioii  10  of  the  act  pro- 
vides that  all  billB  of  exception  relating  to  the 
ttial  of  civil  cases  in  such  conrt  must  be  signed 
by  the  presiding  judge  thereof  within  80  days 
after  the  date  on  which  issues  of  fact  to  which 
such  bills  relate  are  tried,  onless  the  time  la 
extended,  etc.  Held,  that  section  11  applied  to 
civil  cases  only,  and  did  not  preclude  the  court 
ia  a  criminal  prosecnticm  from  aratenctng  de- 
fendant to  hard  labor  for  tiie  paymuit  of  a  fine 
and  costs  imposed  on  him  more  than  80  days 
after  Judgment. 

Appeals  from  City  Court  of  Montgomerj; 
A.  D.  Sayre,  Jndlge. 

Charlie  Seelye  was  CDUvlcted  ot  asBaalt 
and  battery,  and  he  appeals  and  brings  ha- 
beas corpus.  Affirmed.  Writ  dismissed. 

The  appellant  in  this  case,  Charles  Seelye, 
pRMecntes  two  appeals  to  this  court;  one 
from  the  order  of  the  Jodge  of  tbe  cit^  court 
denying  bis  discharge  on  habeas  corpus  pro- 
ceedings, and  the  other  from  Judgment  of 
coDTlctlon  under  Indictment  for  assault  and 
battery. 

Bay  Bushton,  for  appellant.  Masse?  Wil- 
son, Atty.  Oen,,  for  the  State. 

HARALSON.  J.  As  agreed  by  counsel  on 
both  sides,  "The  only  point  In  the  case  Is, 
whether  after  the  expiration  of  thirty  days 
after  tbe  Judgment  of  conviction,  the  court 
had  any  authority  of  law  for  detaining  Seel- 
ye (the  petitioner  and  appellant),  and  wheth- 
er at  that  time,  It  had  a  right  to  sentence  him 
to  bard  labor  for  the  fine  and  costs,  ot  im- 
pose on  him  any  other  punishment" 

Section  11  of  an  act.  approved  February  7, 
1901  (Acta  1800-01,  pp.  826,  831),  'To  pre- 
scribe rules  ot  practice  and  procedure  In  the 
dty  court  of  Montgomery,  and  to  define  the 
powers  of  tbe  Judge  of  said  conrt  In  refer* 
ence  tbovto,"  provides,  "That  final  Judg- 
ments rendered  lu  said  court  shall  after  the 
expiration  of  thlr^  days  from  their  rendl- 
tlm  be  taken  and  deemed  as  completely  be- 
yond the  control  of  the  eooit  as  If  the  term 
of  Oie  said  court  at  which  the  said  Jodg- 
ments  were  rendered  had  ended  at  the  end 
of  said  thirty  days;  provided,  however,  that 
nothli^;  herein  contained  shall  prevent  par- 
ties from  applying  for  new  trials  or  rehear- 
ings within  said  thirty  days  or  destroy  or 
change  the  effect  of  motions  tor  new  trials 
or  rehearings,  when  so  made^  or  shall  pre- 


vent parties  from  ^plying  to  said  court  for 
a  rehearing  under  the  statute  authorizing 
application  for  rehearing  In  the  circuit  court, 
or  shall  prevent  the  court  from  retrying  any 
cause  under  sections  3341  and  8342  of  the 
Code  of  Alabama  of  1896,  or  shall  prevent  tbe 
conrt  from  the  exercise  of  any  power  of  Ju- 
risdiction conferred  upon  the  circuit  court 
touching  final  Judgments." 

The  petitioner  was  Indicted  In  October, 
1901,  and  convicted  on  the  12th  day  of  No- 
vembo',  1902.  of  an  assault  and  battery,  and 
the  Jury  fined  blm  (250.  On  that  day  a  Judg- 
ment was  dnly  and  regularly  entered  up 
against  the  defendant,  adjudging  him  guilty 
of  an  assault  and  battery,  and  further  ad- 
judging, that  tbe  state  of  Alabama  for  the 
use  of  Montgomery  county  have  and  recov- 
er of  said  defendant  (the  petitioner  and  ap- 
pellant), the  amount  of  said  fine  and  the 
costs,  etc.,  and  ordering  that  defendant  be 
remanded  to  Jail  to  await  the  sentence  of  the 
law. 

On  tbe  23rd  of  December,  1902.  more  than 
80  days  after  his  conviction,  defendant  sued 
out  a  writ  of  habeas  corpus  before  Hon,  A. 
D.  Sayre,  Judge  of  the  city  court  of  Mont- 
gomery, directed  to  the  sheriff,  who.  In  his  re- 
turn set  up  the  above  Judgment,  and  Judge 
Sayre  on  the  bearing  of  tbe  cause  remanded 
him  to  the  custody  of  tbe  sheriff.  On  the 
same  day  that  Judge  Sayre  rendered  his  de- 
cision in  said  habeas  corpus  proceeding. 
Judge  Thomas,  associate  Judge  of  the  said 
ci^  court,  before  whom  tbe  case  of  tbe  state 
against  the  defendant  had  been  tried  and  in 
which  be  was  convicted  of  assault  and  bat- 
tery, and  during  the  same  term  of  the  court, 
.sentenced  the  defendant  to  hard  labor  for 
the  fine  and  costs  in  said  case.  The  defend- 
ant appeals  to  us  in  tbe  case  itself  and  in 
the  habeas  corpus  proceeding,  and  raises  the 
same  question  in  both  cases,— the  two  caoaet 
being  submitted  to  be  tried  together. 

It  Is  stated  by  counsel  for  appellant  In 
brief,  that  If  said  section  11  of  the  act  re- 
ferred to  "does  not  apply  to  criminal  cases, 
the  court  did  have  the  right  and  power  to 
impose  hard  fabor  for  said  fine  and  costs, 
and  it  was  its  duty  to  do  so." 

We  have  carefully  examined  said  section, 
and  also  the  several  sections  of  the  act,  of 
which  It  Is  a  part  The  section  Itself  con- 
tains much.  If  considered  alone.  Indicating 
that  it  applies  alone  to  dvU  cases,  and  on 
examination  of  the  several  sections  of  the 
act  In  connection  with  said  section  11,  it  be- 
comes reasonably  certain  that  such  is  its 
proper  interpretation.  Especially  is  this  con- 
clusion emphasised  by  section  10  of  said  act 
providing  that  all  bills  of  exceptions  relating 
to  the  trial  of  dvll  causes  In  said  court  most 
be  signed  by  tbe  presiding  judge  of  said 
court  within  thirty  days  aftw  the  day  on 
which  the  Issue  of  fact  to  which  said  bill  of 
exceptions  relates  was  tried,  unless  the  time 
be  extended  by  agreement  of  parties  or  of 
their.,  counsel,  or  by  order  of  the  presiding 
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judge  afl  now  snthorlzed  by  law  reapectli^ 
the  Blgnlng  of  bills  of  exceptions  in  tbe  cir- 
cuit court.  No  reference  Is  here  made  to 
bills  of  exceptions  In  criminal  cases,  but  the 
proTlslon  relates  alone  to  civil  causes,  and 
bills  of  exceptions  In  criminal  cases  are  left 
under  the  general  law,  Just  as  they  were 
before  said  act  was  passed. 

The  Judgment  of  the  court  In  each  case 
must  be  affirmed.  Affirmed. 


STATE  T.  SHUGAKI. 


(So^remft  Oonrt  ot  Alabama.  June  80.  1908.) 

LOTTBRIBS-OIFT  BNTBRPRISB^-TRADINO 
STAllP  BU8INSSS. 

1.  The  trading  stamp  busineBS,  consisting  at 
the  Belling  oC  checks  or  stamps  to  merchants 
who  give  the  same  to  their  customers  on  pur- 
chases of  goods,  the  number  ot  stamps  given 
being  determined  by  the  amount  of  the  pur- 
chase, and  which  stamps,  on  presentation  at 
the  trading  stamp  store,  entitle  the  holders  to 
select  any  article  from  an  assortment  of  arti- 
cles, each  article  being  plainly  marked  with 
its  value  in  stamps,  and  such  value  not  being 
greater  than  the  market  value  of  the  articles, 
does  not  amount  to  a  "lottery,  or  device  of 
like  kind,  of  a  gift  enterprise,"  wltbln  the 
statute  denoundng  lotteries,  gift  enterprises, 
etc. 

Appeal  firom  City  Cotnrt  of  Selma;  J.  W. 
Habry.  Judge. 

O.  BL  Sbogart  waM  proeecDted  for  canr- 
Ing  on  a  lottery,  eta  From  'an  order  dls- 
cbarging  him  from  custody  on  habeas  cor- 
pus proceedings,  the  state  appeals.  Affirm- 
ed. 

On  the  hearing  of  the  petition  the  state 
Introduced  evidence  showing  that  on  or 
about  October  23,  1902,  the  petitioner,  Shu- 
gart,  engaged  in  or  carried  on  within  the 
city  of  Selma  what  is  known  as  a  trading 
stamp  store,  and  was  at  the  time  of  bis  ar- 
rest engaged  In  said  business;  that  said  0. 
M.  Shngart  was  acting  in  tbe  capacity  of 
agent  and  general  manager  of  said  business 
for  the  Home  Merchants'  Trading  Associa- 
tion, a  body  corporate  under  the  laws  of  the 
state  of  Kentucky.  The  following  facts 
were  also  shown  as  stated  In  the  bill  of  ex- 
ceptions: The  Home  Mercbants*  Trading 
Association,  an  Incorporation  under  the  laws 
of  Kentucky,  established  a  store  in  the  city 
of  Selma,  with  the  defendant  as  its  manager 
or  solicitor,  and  entered  Into  contracts  with 
a  large  number  of  mercbants  in  that  city 
whereby  tbe  association  agreed  to  print  in 
their  directory  and  check  booh  the  name, 
business,  and  address  of  each  merchant  con- 
tracting with  it,  and  to  deliver  to  tbe  homes 
of  the  people  of  Selma  20,000  copies  of  said 
book  soliciting  their  trade,  and  Instructing 
and  explaining  how  to  use  tbe  book;  to  ad- 
vertise and  In  every  way  to  use  its  best  en- 
deavor to  promote  the  business  Interests  of 
aald  merchants.  Each  merchant  entering 
Into  sncb  contract  agreed  to  receive  from  the 
association  a  sufficient  amoont  of  trading 


checks  to  supply  an  persons  who  flalgtat  call 
for  them,  the  checks  only  to  be  given  out  as 
follows:  One  check  to  be  given  for  each  and 
every  10  cents  represented  in  a  bona  fide 
cash  purchase  from  them,  10  checks  for  $1, 
etc.;  the  checks  to  be  given  when  the  pur- 
chases were  paid  for.  The  merchants  agree 
to  pay  the  association  40  cents  per  100  for 
aU  checks  used,  and  to  make  weekly  settle- 
ments for  each  page  of  checks  used  or  given 
out.  The  checks  were  gummed  stamps  simi- 
lar to  postage  stamps,  but  not  so  large,  and 
were  bound  in  sheets  In  covers.  The  asso- 
ciation furnished  blank  books  ruled  In  spaces 
wherein  checks  could  be  stuck,  and  these 
were  tbe  books  referred  to  as  the  'direc- 
tory." This  book  gave  minute  directions 
how  they  were  to  be  used,  and  the  objects 
of  the  association  and  the  merchants  were 
particularly  set  forth.  When  a  book  con- 
taining 500  checks  or  multiples  of  SOO 
checks,  or  when  tliat  number  of  checks, 
was  presented  at  the  storehouse  of  the  as- 
sociation, the  person  so  presenting  them 
could  select  any  article  from  a  large  assort- 
ment of  articles  of  value  and  use,  such  as 
household  articles,  brlc-a-brac,  furniture,  etc. 
Many  hundreds  of  articles,  useful  and  neces- 
sary in  life,  were  kept  In  this  store,  and  each 
article  was  plainly  marked  with  its  value 
In  checks — the  number  of  checks  required 
to  acquire  It  None  of  these  articles  were 
marked  In  stamps  above  the  market  price 
of  such  article  in  money  at  any  store  in 
Selma — estimating  tbe  stamps  or  checks  at 
¥4  per  1,000.  Many  articles  were  marked  at 
a  less  value  than  they  could  be  purchased 
for  in  money  in  Selma,  as  the  association, 
through  its  central  office  In  Louisville,  Ky., 
made  large  purchases  of  goods,  and  were 
thus  able  to  purchase  at  the  lowest  figures. 
No  lot  or  chance  was  in  any  way  employed, 
nor  was  there  any  distribution  of  such  ar- 
ticles. The  system  or  character  of  the  busi- 
ness was  that,  when  a  merchant  member  of 
the  association  sold  as  much  as  10  cents  of 
merchandise,  he  gave  the  purchaser,  who 
paid  cash  therefor,  one  check  for  each  10 
cents*  worth  so  purchased;  and  when  the 
holder  of  such  checks  to  the  number  of  600, 
or  multiples  of  that  number,  presented  sndk 
checks  at  tbe  store  of  tbe  association  in 
Selma,  he  could  select  any  article  In  tbe 
store  he  desired  at  the  amount  marked 
thereon  In  checks.  It  was  not  required  that 
the  checks  be  pasted  In  the  book,  as  the 
book  was  provided  for  the  convenience  and 
safety  of  keeping  the  checks.  Tbe  customer 
iwld  nothing  for  the  checks.  If  he  paid  cash 
for  the  goods,  and  asked  for  the  checks,  they 
were  given  to  him.  No  merchants  who  had 
not  entered  Into  the  contract  with  the  asso- 
ciation were  permitted  to  purchase  or  use 
tbe  checks.  There  were  other  merchants  in 
Selma  than  those  contracted  with,  engaged 
In  each  line  of  business,  respectively,  and 
there  were  many  merchants  in  the  same  line 
of  business  who  had  contracted  with  and 
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were  members  of  the  association.  It  reason- 
abl7  appears  from  the  evldeDce  that  the  mer- 
chanta  who  contracted  with  this  association 
were  Induced  to  do  so  with  the  expectation 
that  it  would  increase  their  cash  sales  of 
goods,  and  secure  for  them  new  customers, 
and  Increase  their  business.  For  each  cash 
purchase  to  the  amoont  of  10  cents  they 
gave  the  purchaser,  If  he  requested  It,  a 
trading  check,  which  cost  the  merchant  H 
for  1,000  checks;  and  the  purchaser,  if  he 
preserved  the  checks  until  be  accumulated 
as  many  as  600  checks,  or  a  multiple  of  600, 
could  go  to  the  store  of  the  aBSoclatlon  and 
select  any  article  therein  of  the  valne  of  the 
500  checks,  or  of  greater  value,  If  he  had  the 
diecks  to  pay  for  such  selected  article.  The 
aasodatlou  sold  its  goods  io  this  way.  Every 
purchaser  who  purchased  to  the  amount  of 
10  cents*  worth  of  goods  was  entitled  to  the 
discount,  and  this  discount  was  the  same  to 
every  cash  purchaser.  The  check  book  and 
directory  of  the  Home  Merchants*  Trading 
Association  was  set  out  in  full  In  the  bill 
of  exceptions.  Upon  the  evidence  intro- 
duced the  Judge  of  the  dty  court  rendered 
a  Judgment  ordering  the  petitioner  dischar- 
ged, and  from  this  Judgment  the  state  pros* 
ecutes  the  presmt  appeaL 

Maasey  Wilson,  Atty.  Gen.,  W.  W.  Quarles, 
and  W.  B.  Shafer,  for  the  State.  3,  0. 
Gompton  and  Mallory  ft  Mallory,  for  re- 
spondent. 

DOWDBLL,  J.  The  present  appeal  is  pros- 
ecuted from  an  order  of  the  Judge  of  the  city 
court  of  Selma  discharging  the  appeUee  on  a 
writ  of  habeas  corpus  from  custody.  The  pe- 
titioner (appellee  here)  was  arrested  on  affi- 
davit and  warrant  before  a  Justice  of  the 
peace,  aud  by  the  Justice  committed  to  Jail. 
The  offense  described  in  the  affidavit  was 
tbat  of  ''being  concerned  in  setting  up  or 
carrying  on  a  lottery,  or  a  device  of  the  like 
kind,  or  a  gift  enterprise,  or  a  scheme  in 
the  nature  of  a  lottery  or  gift  enterprise." 
The  evidence  in  without  conflict,  and  the 
same  will  be  set  out  by  the  reporter  In  the 
report  of  the  case,  and  the  only  question  Is 
-whether  the  business  engaged  In  -or  carried 
on  by  the  defendant  falls  within  the  defini- 
tion of  a  lottery,  or  a  gift  enterprise,  or  de- 
vice of  like  kind,  such  as  is  denounced  by  sec- 
tion 4808  of  the  Criminal  Code. 

In  the  case  of  Yellow  Stone  Kit  v.  State, 
88  Ala.  199.  7  South.  338,  7  L.  B.  A.  699, 
16  Am.  St  Rep.  38,  It  was  said  by  this  court, 
speaking  through  Sommrllle,  J.,  after  giving 
definitions  of  "lottery"  from  different  lezlcog- 
TBphWB,  as  well  as  from  adjudicated  cases: 
**It  may  be  safely  asserted  as  the  result  of 
the  adjudged  cases  that  the  spedea  of  lot- 
tery the  carrying  on  of  which  la  Intended  to 
tie  prohibited  as  criminal  by  the  various  laws 
of  this  country  embraces  only  schemes  In 
which  a  valuable  consideration  of  some  kind 
is  paid,  directly  or  Indirectly,  for  the  chance 


to  draw  a  prize."  In  Lolsean  v.  State,  114 
Ala.  38,  22  South.  139,  62  Am.  St  Rep.  84, 
It  was  said  by  this  court,  speaking  through 
Coleman,  J.:  "To  be  a  criminal  lottery, 
there  must  be  a  consideration,  and  when 
small  amounts  are  hazarded  to  gain  large 
amounts,  and  the  result  of  winning  to  be  de- 
termined by  the  use  of  a  contrivance  of 
chance.  In  which  neither  choice  nor  skill  can 
exert  any  effect.  It  is  gambling  by  lot,  or  a 
prohibited  lottery."  It  was  also  said  In  this 
case  that  "lot  has  been  correctly  defined  to  be 
'a  ctmtrlvance  to  determine  a  question  by 
chance,  or  without  the  action  of  man's  choice 
or  will.'  **  From  tiiese  anthoiities,  as  well  as 
from  other  adjudications,  we  think  it  may  be 
safely  said  there  can  be  no  lottery  in  the  ab- 
sence of  the  element  of  chance. 

What  constitutes  a  "gift  enterprise,"  such 
as  Is  denounced  by  the  statute,  so  far  as  we 
are  advised,  has  never  been  decided  by  this 
court,  and  counsel  say  they  are  unable  to 
cite  any  sudi  case  by  this  court  The  statute 
does  not,  in  terms,  define  It.  The  thing  de- 
nounced, "gift  enterprise,"  Is  used  In  the 
statute  In  connection  with  "lottery,"  which  Is 
likewise  denounced  and  prohibited.  The  term 
"gift  enterprise,"  therefore,  must  be  con- 
strued In  connection  with  the  context  and 
the  evil  sought  to  be  prohibited.  The  statute 
Is  manifestly  directed  against  the  vice  of 
gaming.  Without  the  aid  of  a  statutory  defi- 
nition of  a  "^ft  enterprise,"  such  as  the 
statute  Intended  to  prohibit,  we  are  left  to 
determine  Its  meaning  by  the  context  of  the 
statute  In  which  it  Is  employed,  and  the  defi- 
nitions given  by  lexicographers,  as  well  as  by 
decisions  of  other  courts.  In  Lohman  v. 
State,  81  Ind.  17,  the  court  took  Judicial  no- 
tice that  the  phrase  "gift  enterprise,**  as  used 
In  the  statute  of  that  state  (Iifdlana)  against 
lotteries,  meant  substantially  "a  scheme  for 
the  division  or  distribution  of  certain  articles 
of  property,  to  be  determined  by  chance, 
amoug  those  who  had  taken  shares  in  the 
scheme."  In  Bouvler's  Law  Die.  (Rawle's 
Revision)  vol.  1,  page  884,  the  following  defi- 
nition la  given:  ^'Glft  Enterprise.  A  scheme 
for  the  division  or  distribution  of  certain  ar- 
ticles of  property,  to  be  determined  by 
chance,  amongst  those  who  have  taken  shares 
Id  the  scheme.  The  phrase  has  attained  such 
a  notoriety  as  to  Justify  courts  In  taking  JudJ- 
cial  notice  of  what  Is  meant  and  understood;*' 
citing  Lohman  v.  State,  81  Ind.  17,  and  Me- 
serve  v.  Andrews,  lOG  Mass.  422.  The  same 
definition  Is  given  In  BIack*s  I«aw  Die.  039, 
as  that  above.  In  Anderson's  Law  Die.  p. 
488,  the  following  definition  Is  given:  **A 
gift  enterprise,  in  common  parlance.  Is  a 
scheme  for  the  division  or  distribution  of  cer- 
tain articles  of  property,  to  be  determined  by 
chance,  among  those  who  have  taken  shares 
In  the  scheme."  Thus  It  will  be  seen  that, 
to  constitute  a  "gift  enterprise,**  such  as  ia 
denounced  by  the  statute,  the  element  of 
chance  must  enter  into  the  scheme.  The 
business  or  transaction  engaged  In  or  carried 
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on  by  tbe  appellee  Is  fully  Bet  forth  in  the 
bill  of  exceptions,  and  wholly  talis  to  disclose 
aity  element  of  chance  entering  Into  Its  con- 
duct Moreover,  the  bill  of  exceptions  ex- 
pressly recites  that  "no  lot  or  chance  was  in 
any  wise  employed,  nor  was  there  any  dis- 
tribution of  snch  articles."  The  scheme.  If 
such  It  may  be  termed,  was  only  a  mode  of 
advertising  by  those  merchants  who  entered 
Into  It.  The  articles  of  property  given  away 
by  the  company,  of  which  appellee  was  the 
manager,  was  not  by  lot  or  chance,  nor  by 
way  of  distribution  of  prizes  am<uig  share  or 
ticket  holders  In  any  chance  scheme.  We  are 
quite  clear  that  there  was  nothing  in  the 
transaction  oCCensIve  to  the  statute  against 
"lotteries"  and  "gift  enterprises."  The  case 
of  Lansbni^b  v.  Dlst  of  Columbia,  11  App. 
D.  O.  612,  relied  on  by  appellant  as  an  au- 
thority In  this  case,  was  based  on  a  statute 
which  In  terms  defined  what  should  consti- 
tute a  "gift  enterprise"  within  the  meaning 
of  the  statute.  Our  statute  does  not  under- 
take to  do  this.  And,  as  stated  above,  our 
statute  la  plainly  intended  to  suppress  the 
evil  of  gaming,  and  the  "gift  enterprise"  de- 
nounced, like  the  lottery.  Is  such  a  scheme, 
device,  or  contrivance  Into  which  the  element 
of  chance  enters  In  the  determlnatton  of  re- 
sults. The  Lanshurgh  Case,  supra,  can  hardly 
be  said  to  be  In  point,  since  the  statute  In 
that  ci^  defined  the  "gift  enterprise"  pro- 
hibited. Besides,  the  following  cases  are  op- 
posed to  the  views  expressed  In  that  case, 
viz.:  Commonwealth  t.  SIs&on,  178  Masa 
678,  60  N.  E.  S85;  People  ex  rel.  Madden  v. 
Dycker,  72  App.  Dlv.  308,  76  N.  Y.  Supp.  lU; 
State  V.  Dalton,  22  R.  I.  77,  46  AtL  234,  48 
L.  R.  A.  776,  84  Am.  St  Rep.  818;  Ex  parte 
McEenna,  126  Cal.  429,  68  Pac.  916. 

We  concur  In  the  decision  of  the  Judge  of 
the  dty  court  that  under  the  facts  no  le^I 
cause  existed  for  detaining  the  defendant 
and  he  was  proper^  discharged  from  coft- 
tody. 

As  to  whether  the  affidavit  charged  any  of- 
fense at  all  In  affirming  that  such  ofFense. 
"was.  In  the  opinion  of  the  complainant,  com- 
mitted," etc.,  we  merely  call  attention  to  the 
case  of  Monroe  v.  State  (decided  at  the  pres- 
ent term)  84  South.  882.  No  objection,  how- 
ever, was  made  to  the  affidavit,  and  the  con- 
clusion reached  by  us  on  the  facts  In  the 
case  renders  It  annecessary  to  express  any 
opinion  on  the  question  bad  an  objection  been 
raised. 

Affirmed. 


as7  Ala.  W) 

DENNIS  r.  MOBILE  ft  M.  RT.  GO.  et  al 

MOBILE  &  M.  ET.  CO.  et  al.  v.  DENNIS. 
(Supreme  Court  of  Alabama.  June  80,  1903.) 

BQUITT-IRRBPARABLB  INJURT-BUTNENT  DO- 
MAIN—PLSA  TO  BILL  WITHOUT  EQUITY. 

1.  An  obstruction  of  a  street  by  the  erection 
wt  a  freight  depot  across  It,  dunlDlshing  the 
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value  of  a  boarding  house  thereon,  by  inter- 
fering Willi  travel,  does  not  work  an  Irreparabls 
injury  to  such  boose,  but,  being  pennanent  and 
there  being  no  questiOD  of  losolrency,  a  single 
action  at  Taw  for  damages  fumishes  full  rem- 
edy, so  that  resort  may  not  be  had  to  equity 
by  the  house  owner  for  abateuient  of  a  nui- 
sance. 

2.  The  building  of  a  depot  across  a  street  400 
feet  from  a  dwelling,  requiring  persons  going 
between  the  dwelling  and  a  point  beyond  the 
d^ot  to  go  around  it  by  other  streets.  Is  not 
such  a  tSKing  of,  or'  proximate  injury  to,  the 
dwelling  as  entitles  Its  owner  to  compensation 
or  injunctive  process  nnder  the  constitutional 
provisions  relating  to  eminent  domain. 

8.  The  sufflcisncy  of  a  plea  to  a  Mil  wbSdi  Is 
withont  eqnity  Is  not  detomiBable. 

Appeals  from  Montgomery  City  Court, 
Montgomery  County;  A.  D.  Sayre,  Judge. 

Suit  by  J.  M.  Dennis  against  the  Mobile  & 
Montgomery  Railway  Company  and  another. 
From  the  decree  both  parttes  anpeaL  Be- 
rersed  in  part 

The  defendants  filed  three  pleas.  By  the 
first  two  of  these  pleas  the  respondents  set 
up  that  complainant  was  estopped  from  main- 
taining the  i)resent  suit,  and  in  the  third 
plea  the  respondents  set  up  that  the  construc- 
tion of  a  freight  depot  across  Lee  street  was 
nnder  rights  granted  by  ordinance  passed  by 
the  city  of  Montgomery,  and  that  said  ordi- 
nance was  likewise  ratified  and  confirmed  by 
an  act  of  the  Legislature,  and  that,  therefore, 
such  stmctnre  was  legal,  and  that  neltibw 
the  complainant  nor  the  court  bad  power  to 
abate  the  same.   To  each  of  these  pleas  tbe 
plalntlfT  filed  separate  exceptions.  The  re- 
spondents demurred  to  the  bill  upon  several 
grounds,  among  which  were  the  following: 
"(1)  The  bill  falls  to  show  when  complainant 
became  the  owner  of  the  property  on  Lee 
streec,  nor  of  facts  set  forth  In  the  bill  show- 
ing how  or  In  what  manner  the  erection  of 
said  freight  depot  Injured  or  damaged,  or 
win  Injure  or  damage,  the  property  of  com- 
plaluant  or  his  rights  In  the  premises,  <2) 
The  bill  Joins  with  complainant  any  other 
citizen  having  the  same  right  as  complainant 
and  It  makes  no  case  which  entitles  any  other 
person  than  complainant  to  Join  In  his  said 
bllL    (3)  Complainant  does  not  show  by  his 
bill  that  he  suffers  any  Injury  other  than  that 
common  to  the  public  and  other  persons  own- 
ing property  on  Lee  street   (4)  Complainant 
does  not  Show  by  his  bill  any  special  Injury  to 
himself  apart  from  that  common  to  the  public 
generally.    (6)  That  complainant  does  not 
■how  In  and  by  bis  bill  that  any  of  the  pe- 
culiar rights  pertaluiug  to  him  as  an  abutting 
proprietor  on  the  street  have  been  in  any 
way  injured  or  Impaired,  nor  does  complain- 
ant show  that  his  easement  of  access,  air, 
and  light  In  Lee  street  has  been  substantially- 
impaired  or  injured,  or  that  any  substantial 
or  practical  injury  has  been  done  him  In  these 
r^ipects  by  the  erection  of  the  freight  depot, 
and  the  use  of  a  part  of  Lee  street,  com- 
plained of  In  the  bUl.   (6)  The  . bill  shows  that 
the  elements  of  tbe  alleged  injury  .and  dam- 
age to  complainant  are  remote  and  specnla- 
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tive,  and  furnish  no  groand  of  C(niip1alDt. 
(I)  The  hill  ebowfl  that  the  elements  of  the 
alleged  injury  and  damage  to  complainant  are 
remote  and  specuIatlTe,  and  furnish  no 
ground  of  complaint,  and  do  not  furnish 
grounds  for  granting  the  relief  prayed  by 
complainant,  or  any  other  relief  that  can  he 
aflTorded  him  under  the  prayer  for  general 
relief.  (8)  Because  upon  the  facts  stated  by 
the  bill  it  does  not  ai^ear  that  any  property 
of  complainant's  has  been  taken,  damaged, 
destroyed,  or  injured  by  the  erection  of  said 
freight  depot,  or  the  use  of  said  part  of  Lee 
street,  as  complained  of  In  the  bfll."  On 
the  anbmlssfon  of  the  case  upon  the  demur- 
rers to  the  bill  and  exceptions  to  the  pleas 
the  ctaancellw  rendered  a  decree  OTerruUng 
the  demurrers  and  sustaining  the  exceptions 
to  the  first  and  second  pleas  and  overruling 
the  exception  to  the  third  plea.  From  this 
decree  there  were  crose-appeals. 

O.  O.  Ifaner  and  A.  L.  Tyaon,  fbr  Dennis. 
J.  M.  Falkner  and  Otku  F.  Jones^  for-rall- 
•waj  company. 

8HARPE,  3.  In  April,  M96t  Uie  Otj  comi- 
dl  of  Montgomery  adopted  an  ordinance  em- 
bodying an  agreement  with  the  defendants 
vberetn  It  mM  Jttipniated,  among  other 
things,  that  tiie  defendant  the  Mobile  ft  Mont- 
gomery Ksllroad  Compai^  aboald  nect  a 
freight  station  building  not  less  than  535  feet 
long  and  two  stories  on  a  strip  of  lan4 
which'  extended  across  what  had  to  thai 
time  been  a  part  of  Lee  street  at  or  near  the 
north  end  of  ttiat  street  and  also  to  «rect 
on  the  north  itfde  of  the  freight  building,  and 
parallel  therewith,  n  passenger  depot  build- 
ing 809  feet  in  lengtti,  and  to  maintain  a  pri- 
vate street  not  less  tilian  S5  feet  wide  along 
the  aonth  side  of  the  freight  building,  so  ae 
to  Intersect  an  alley  at  that  building's  east 
end,  and  a  street  at  Its  west  end,  and  also 
to -maintain  a  private  street  extending  past 
and  between  the  two  buildings;  and  ft  was 
further  stipulated  that  In  constderatlott  of 
those  and  other  q^Oed  undertakings  Lee 
street  should  terminate  whrae  it  Intersects 
the  pn^rty  of  the  Mobile  ft  Hon^mery 
Railroad  Company,  Jtnd  that  the  portion  of  ft 
extending  northward  beyond  that  point  of 
Intersection  induding  the  site  of  the  proposed 
freight  Iniilding  should  be  discontinued  and 
atMiltsbed  as  a  street  The  fbr^;otng  and 
some  oUier  statements  to  be  herein  made  are 
condensed  from  the  amended  bill,  including 
exhIUts  thereto,  which  comprise  the  ordi- 
nance referred  to  and  maps  of  the  locality. 
Words  we  use  to  indicate  directions  are  to  be 
understood  as  only  approxf  matdy  correct 

rFbe  bill  alleges,  in  substance,  that  one  or 
the  otbet  of  defendants  bas  caused  to  be 
erected  a  magnlflemt  and  imposing  structure 
along  Water  street  Immediately  at  the  head 
of  Lee  s^eet  along  tiie  Alabama  river,  known 
as  the  "Union  Depot"  and  that  one  or  the 
other  di  the  defendants  has  caused  to  be 


built  a  two-story  freight  warehouse  across 
Lee  street,  and  that  these  buildings  are  con- 
trolled and  operated  by  the  defendant  the 
Louisville  &  Nashville  Railroad  Company. 
The  map  shows  this  Union  Depot  bunding 
occupied  the  site  designated  for  the  passengw 
depot  In  the  ordinances  mentioned,  and  that 
the  freight  warehouse  Is  where,  according  to 
the  ordinances;  the  freight  building  was  to 
be.  The  bill  further  alleges,  in  substance, 
that  the  city  council  had  do  power  to  abolish 
Lee  street,  or  to  authorize  the  maintenance 
of  the  freight  building  or  the  standing  of  cars 
In  that  part  of  the  street,  and  that  the  freight 
building  prevents  Lee  street  from  being  used 
as  a  means  of  connection  and  travel  from 
any  part  of  the  city  to  the  Union  Depot,  and 
that  complainant  owns  a  lot  which  fronts  on 
the  west  side  of  Lee  street.  We  quote  from 
the  bill  that  this  lot  Is  "altnated  about  600 
feet  from  said  Union  Depot,  and  Is  located 
In  such  manner  as  to  make  It  very  va^loable 
for  the  purpose  of  a  modem  hotel  and  retail 
stores,  and  that  the  house  now  on  said  lot 
fs  used  as  a  boarding  house  for  tlie  accommo- 
dation of  the  traveling  public  as  well  as  tiie 
people  residing  in  the  dty,  and  that  by  rea- 
son of  said  frdght  depot  destroying  tlie  ac- 
cess on  Lee  street  between  the  Union  Depot 
and  the  property  of  complainant  travel  Is  dl- 
verted  from  Lee  street  to  the  other  streets, 
and.  as  a  result  thereot  complainant's  prop- 
erty Is  Irreparably  damaged,  and  wHl  never 
be  valuable  for  the  purposes  above  stated  as 
long  as  said  depot  remains  across  said  street 
and  bis  boarding  bouse  is  now  damaged  In 
that  a  great  portion  of  flie  traveling  patronage 
of  boarding  houses  is  diverted  to  other  streets 
and  to  other  boardl^  houses";  and  *ihat 
the  loss  and  Injury  to  the  oratw  to  dimin- 
ishing the  value  of  his  property  fating  and 
abutUi«  on  and  aldng  said  street  cannot  be 
estimated  in  money,  sor  adequately  compen- 
Bted  for  by  pecuniary  damages,  and  that 
such  occupation  and  appropriation  by  said 
railroad  companies  of  said  street  fs  a  dally 
and  continuing  nuisance  of  special  and  ijuir- 
ticular  Injury  to  your  orator  beyond  the  in- 
Jury  which  the  public  generally  baa  sustain- 
ed thereby,  and  now  greatiy  injures  orator, 
and  will  continue  to  be  more  injurious  and 
damagtaig  to  blm  In  the  near  future;  that 
said  structure,  as  well  as  clodng  up  Lee 
street,  greatiy  impairs  not  only  your  orator's 
personal  right  to  use  and  enjoy  the  street 
but  the  right  of  the  general  public  as  well 
to  use  and  enjoy  tbe  same."  The  bfll  also 
alleges  that  the  freight  war^uae  was  built 
"without  oratOT's  consent  and  without  con- 
demning or  otherwise  assessing  tbe  damages 
he  has  sustained,"  and  that  it  is  a  ''private 
nuisance,  as  well  as  an  Invasion  of  the  vested 
rUibte  of  orator  and  the  public  generally." 
The  prayer  for  relief  is.  In  substence,  that  de- 
fradanta  be  enjtrfned  from  fee^tog  in  posses^ 
sioirttae  part  of  Lee  street  now  closed  up  bj 
tbe  warehouse,  and  from  standing  cars  or 
locomoUvea  on  or  near  that  street  and  from 
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making  otber  use  of  tbat  street  than  what  Is 
reasonable  In  moving  cars 'and  englneB,  and 
that  they  be  required  to  remove  the  freight 
depot  from  across  the  street,  and  to  abate  the 
nuisance  occasioned  thereby,  and  for  general 
relief. 

The  Jurisdiction  which  exists  In  equity  for 
the  restraint  of  public  nuisances  at  the  suit 
of  a  private  Individual  is  not  original,  but  Is 
supplementary  to  remedies  at  law.  It  is  ex- 
ercised only  where  the  individual  has  a  legal 
right  and  is  without  adequate  remedy  for  Its 
enforcement.  Hence  a  bill  filed  by  a  private 
Individual  for  such  purpose  must  not  only 
show  the  complainant  will  sustain  Injury  dis- 
tinct from  that  he  will  satfer  In  common 
with  otber  members  of  the  public,  such  as 
would  furnish  the  basis  for  an  action  at  law, 
but  it  must  go  further,  and  show  that  the  In- 
Jury  from  the  nuisance  will  be  irreparable, 
or  will  be  such  that  complete  compensation 
therefor  cannot  be  obtained  In  a  single  ac- 
tion at  law.  Wood  on  Nuisances,  {  820; 
Pom.  Equity  Jr.  $8  1347,  1349;  Blliott  on 
Boads  and  Streets,  S  665;  14  Encyc  PI.  and 
Pr.  1122  et  seq.;  1  High  on  In],  i  739.  This 
principle  also  inheres  In  the  law  relating  to 
private  nuisances.  Rouse  v.  Martin,  75  Ala. 
610,  61  Am.  Rep.  463;  Nlnlnger  v.  Norwood. 
72  Ala.  ^77,  47  Am.  Rep.  412;  Pom.  Bq.  Jr. 
{  1350.  The  injury  will  t>e  considered  irrep- 
arable where  the  resulting  damage  will  be 
Incapable  of  being  measured  by  a  pecuniary 
standard,  and  generally  where,  without  as- 
sistance In  equitf,  the  Injured  party  must 
suffer  Invasion  of  his  substantial  rights  with- 
out compensation.  Elliott  on  Boads  and 
Streets,  S  666.  And  there  la  Inadequacy  of 
legal  remedy  when  reparation,  if  sought  In 
the  law  forum,  would  Involve  a  multiplicity 
of  suits  by  the  same  plaintiff  (Nininger  v. 
Norwood,  supra;  Pom.  Eq.  Jr.  §  243);  and 
also  where  a  judgment,  if  obtained,  would  be 
uncollectible  (High  on  Inj.  S  717).  The  aver- 
ment of  a  mere  conclusion  as  to  such  inade- 
quacy or  as  to  the  irreparable  character  of 
the  injury,  without  the  averment  of  facts  to 
support  the  conclusion,  is  Insufficient  Keliar 
V.  Bullington,  101  Ala.  267,  14  South.  466; 
Bowling  V.  Orook,  104  Ala.  130,  16  South. 
131.  For  an  injury  to  real  property  of  a 
permanent  character,  without  other  special 
damage,  the  depreciation  of  the  market  value 
of  the  land  furnishes  the  measure  of  dam- 
ages, and  such  damages  are  In  a  case  proper 
in  other  respects  recoverable  In  a  single  ac- 
tion at  law.  H.  A.  &  B.  R.  R.  Co.  T.  Mat- 
thews, 99  Ala.  24,  10  South.  267,  14  L.  R.  A. 
462;  Wood  on  Nuisances.  869;  3  Sedgwick 
on  Damages  (8th  Ed.)  4^.  476;  Nashville  v. 
Comar.  88  Tenn.  415,  12  8.  W.  1027,  7  L.  R. 
A.  465;  Ottenot  v.  N.,  etCn  B.  B.  Co.,  119  N. 
Y.  603,  23  N.  E.  169. 

The  averments  of  the  bill  concerning  the 
adaptation  of  complainant's  property  for  ho- 
tel and  boarding  house  purposes,  and  the 
alleged  diversion  of  patronage  from  the 
house,  go  no  further  than  to  show  an  ImpaiP' 


ment  of  the  proi>erty'i  Talue  at  reenltlDg 
from  the  hindrance  of  a  particular  use.  They 
raise  no  question  as  to  a  loss  of  profits  of 
business,  and  do  not  show  even  that  the  com- 
plainant is  conducting  the  boarding  house. 
Besides  an  Interference  with  rights  of  travel 
common  to  him  and  the  general  public,  the 
alleged  diminution  In  the  property  value  by 
reason  of  the  situation  of  the  freight  ware- 
house constitutes  the  sole  basis  of  complain- 
ant's claim  of  Injury. 

If  it  be  assumed  that  the  dty  council  was 
without  power  to  authorize  the  erection  of  the 
warehouse  on  the  site  it  occupies,  and  that 
the  same  forma  an  obstruction  in  Lee  street, 
and  a  nuisance,  public  or  private  causing 
actionable  Injury  to  complainant's  property, 
yet,  the  obstruction  being  permanent,  and  no 
iiuKilvency  of  defendants  being  shown,  a  sin- 
gle action  at  law  for  damages  would  furolsh 
a  full  remedy  for  such  Injury,  and  hence  a 
resort  to  equity  for  the  mere  purpose  of  abat- 
ing a  nuisance  Is  unwarranted.  This  case  la 
onllke  that  of  Flrat  National  Bank  v.  Tyson, 
133  Ala.  469,  32  South.  144,  59  U  R.  A.  S90, 
91  Am.  St  Bep.  46,  wherein  the  defendant 
in  the  bill  was  enjoined  from  projecting  col- 
umns of  Its  building  into  the  sidewalk  ao 
as  to  obstruct  the  light  air,  and  view  about 
the  entrance  of  an  adjoining  building  owned 
by  the  complainant  in  that  suit  It  Is  also 
unlike  Douglass  v.  City  Council  of  Montgom- 
ery (Ala.)  24  South.  745.  where,  at  the  suit 
of  one  held  to  be  an  adjacent  proprietor  en- 
titled to  have  view  of  and  light  and  recrea- 
tion from  grounds  dedicated  to  public  use  as 
a  park,  a  bill  was  entertained  to  prevent  the 
city  from  diverting  the  park  to  another  use. 
That  which  will  deprive  of  light  air,  or  view 
about  a  building  in  the  manner  complained 
of  in  these  two  last-mentioned  cases  may  or 
may  not  impair  the  value  of  a  building  tbere- 
by  affected;  but  it  may  also  produce  and 
threaten  damage  in  the  form  of  continuous 
or  recurrent  discomfort,  which  would  be  in- 
capable of  measurement  by  any  pecuniary 
standard,  and  which,  therefore,  could  not  be 
recovered  for  In  an  action  at  law.  In  Webb 
T.  City  of  Demopolls,  95  Ala.  116,  13  South. 
289,  21  L.  B.  A.  62,  the  suit  was  brought  by 
the  municipality,  and  not  as  here,  by  a  pri- 
vate Individual.  Complainant's  lot,  being,  ac- 
cording to  averments  of  the  bill,  600  feet 
from  the  Union  Depot  Is  shown  by  the  map 
exhibited  In  the  bill  to  be  more  than  400  feet 
from  the  warehouse,  which  distance  locates 
the  lot  southward  of  the  warehouse,  and 
southward  of  the  point  where  Tallapoosa 
street,  running  east  and  west,  crosses  at  right 
angles  Lee  street  and  the  streets  which  run 
next  to  and  parallel  with  Lee  on  the  eaat 
side  and  those  which  run  next  to  and  parallel 
with  Lee  on  Its  west  side.  Thus  the  bill  dis- 
closes tbat  over  the  space  between  complain- 
ant's lot  and  the  Union  Depot  and  the  ware- 
house access  to  and  egress  from  Lee  street 
and  complainant's  lot  Is  afforded  not  only  by 
way  of  the  private  streeta,  which  the  defend- 
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ants  agreed  with  the  dty  council  to  keep  open 
along  tlie  waiehoun,  but  by  way  of  TaJIa- 
poosa  street  and  Ita  connections.  Such  be- 
ing tbe  ritnatlon  of  tbe  lot*  condemnation  of 
it  for  purposes  of  the  freight  boose  would  not 
baTe  been  antboriaed  by  our  statntea  relating 
to  tbe  exerdse  of  tiie  right  of  eminent  do- 
main (New  and  Old  Decatnr  R.  Gol  t.  Karcb- 
er,  112  AU.  076, 21  Sooth.  826),  nor  haa  there 
been  bad  or  threatened  aodi  taking  of,  or 
proximata  Injncy  to,  tbe  lot  as  entitles  com- 
plalnant  to  ccMnpensatlon  or  InJnnctlTe  pro- 
(£88  under  the  constltotlona]  proTlslona  re- 
lating to  eminent  domain  (liOwia  on  Em. 
Dom.  f  134;  Buhl  t.  Fort  St  Union  Depot 
Go.  CUicb.]  B7  N.  W.  829,  23  L.  B.  A.  892; 
Chicago  T.  Union  Bldg.  Asi^n,  102  UL  879, 
40  Am.  Be^  598;  East  St  Lonls  t.  (VBlynn, 
119  BL  200,  10  N.  E.  386,  68  Am.  Bep.  795; 
HcGee'B  App.,  114  Pa.  477,  8  AtL  237;  Glas- 
gow St  Loai%  107  Ma  204^  17  S.  W.  748. 
Tbe  blU  lades  eqnlly,  and  was  snbject  to  the 
demnrrw.  Tbe  snffldency  of  a  plea  to  a  bill 
wblcb  la  without  equity  Is  not  determinable. 

The  decree  overruling  the  demurrer  to  the 
bill  will  be  reversed  on  tbe  appeal  of  defend- 
ants, and,  in  so  ftir  as  a  review  thereof  Is 
sought  on  complainants  appeal,  tbe  decree 
wtQ  be  affirmed. 

TZSON  and  DOWDELL,  SJ^  not  sitting. 


on  Ala.  203) 
BtTTTEB  &  HENDBIX  v.  HANOVBB 
FIBB  INS.  CO. 

(Snpreme  Court  of  Alabama.  Joly  10,  1903.) 

XHSURANCB  — LOSS— ARBITRATION  —  SUBHIS- 
fllON— AWARD  —  BVIDSNCB  —  WBITTBN  CON- 
TRACT-VARIATION—VABIANCB-PAROL  BVX- 
DaNCE  —  WRITTEN  CONTRACT  —  ACTIONS  — 
PLBAJIINO. 

1.  In  an  action  on  a  fire  policy,  a  plea  tiiat 
nadcr  its  prorialons  spprais«s  were  appointed 
to  determine  the  loss;  that  they  fixed  the  same 
at  a  certain  sum,  which  defendant  offered  to 
p»;  that  it  was  agreed  that  no  suit  on  the 
policy  should  be  snstalnable  until  after  tbe  full 
eompUanee  by  the  assured  with  all  the  provi- 
sioDB  relating  to  such  appraisement,  and  that 
tlie  loss  waa  not  payable  until  60  days  after 
appraisement,  wherefore  defendant  says  that 
uaintiib  can  only  recover  the  amount  so  ten- 
dered and  paid  into  court— was  not  demurrsble. 

2.  In  an  action  on  a  fire  policy,  paroi  evi- 
dence of  verbal  agreements,  made  before  or 
contemporaneona  with  a  written  agreement,  for 
the  suhmisBion  of  the  amount  of  the  loss  to 
appraisal  and  arbitration,  tending  to  vary  the 
terms  of  the  writing,  is  Inadmisuble. 

8.  Misrepresentations  as  to  the  legal  con- 
etmetton  to  be  placed  on  a  contract  for  tbe 
■obmifiBioD  of  the  amount  of  a  loss  under  a 
fire  policy  to  arbitration,  where  the  parties  were 
under  no  relation  of  trust  and  confidence  to 
each  other,  constituted  a  mere  rejiresentatlon 
as  to  a  matter  of  opinion,  whidi  was  Insnfll- 
cient  to  vitiate  the  contract. 

4.  Where  an  agreement  for  the  appraisement 
of  a  fire  loss  prorided  that  It  was  expressly  un- 
derstood that  the  agreement  and  appraisement 
were  for  the  purpose  of  asceruinlng  and  fiaing 
the  amount  of  sound  value  and  loss  and  damage 
on^  to  the  property  sobseqnently  described, 
and  should  not  determine,  waive,  or  Invalidate 
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any  other  right  or  rights  of  dther  party  to  the 
agreement;  that  the  property  on  which  the 
eoand  value  and  loss  and  damage  was  to  be 
determined  was  as  follows,  to  wit.  et&;  and 
that  In  determining  the  sound  value  the  ai»- 
praisers  were  to  maKe  an  estimate  of  the  actual 
cash  cost  of  replacing  and  repairing  the  same, 
or  the  cash  value  at  or  Inunediately  preceding 
the  time  of  the  fire,  and,  in  case  of  the  depre- 
ciation, a  pro[»er  deduction  should  be  made 
therefor— the  agreement  called  for  the  appraisal 
of  the  property  totally  destroyed  as  well  as 
that  partially  destroyed. 

6.  Where  a  submisgion  of  a  fire  loss  to  arbi- 
tration required  an  appraisal  of  property  totally 
destroyed  as  well  as  that  partially  injured,  and 
the  arbitrators,  to  their  award,  made  an  ap- 
praisement only  of  the  goods  partially  destroyed, 
the  parties  were  not  bound  by  the  award. 

6.  Where,  after  the  making  of  an  agree- 
ment for  the  aobmission  of  a  fire  loss  to  arbi- 
tration, tiie  parties  mutually  agreed  that  tiiie 
contract  should  be  constmed  as  applying  only 
to  property  partially  destroyed,  and  not  to 
cover  property  totally  destroyed  as  appeared  on 
tbe  face  of  the  submlBsIon,  but  the  award  In- 
cluded only  the  property  partially  destroyed, 
evidence  of  the  value  of  the  proper^  totally 
destroyed  was  admissible  in  an  action  on  the 
policy. 

Appeal  from  Circuit  Court,  Montgomery 
County;  J.  0.  Bicbardson,  Judge. 

Action  by  Sutter  &  Hendrlx  against  the 
Hanover  PIre  Insurance  Company.  From  a 
Judgment  in  favor  of  plaintiffs  tor  less  than 
the  amount  demanded,  they  appeal.  Be- 
versed. 

The  complaint  contained  two  coonts.  In 
the  flist  count  tbe  platatlffB  claimed  82,000 
due  as  Oe  value  of  stock  of  merchandise 
which  was  destroyed  by  fire,  and  which  was 
Insured  against  loss  by  a  policy  Issued  on 
May  7, 190ft  The  seouid  oonnt  son^t  to  ta- 
cover  iUMM)  oo  a  policy  of  Insniance  tssned 
May  9,  1800.  Badi  of  the  counts  of  tbe  coid> 
phdnt  was  In  code  Conn. 

The  defendant  pleaded  several  pleui  Tbe 
first  plea,  as  originally  filed,  was  as  tollows: 
"(1)  That  In  and  by  each  of  the  two  poUdes 
sued  t^on  It  was  agreed  and  sttpnlated. 
among  other  things,  that  this  company,  tbe 
defendant  should  not  be  liable  b^rond  the  ac- 
tual casb  value  of  ttie  property  at  the  time 
any  loss  or  damage  occurred,  and  that  tbe  loss 
or  damage  should  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with 
proper  dcdnctlon  for  depredation,  however 
caused;  tiiat  said  ascertainment  or  estimate 
should  be  made  by  the  assured  and  this  com- 
pany, or,  if  Hiey  dUEered,  then  by  appratoers, 
aa  provided  In  eadi  of  said  polides;  and  in 
and  by  each  of  said  policies  it  vras  further 
expressly  stipulated  and  agreed  that  In  event 
of  dlsagreemmt  as  to  tiie  amount  of  the  loss, 
the  same  should,  as  above  provided,  be  as- 
certained by  two  oony>etent  and  disinterested 
appraisers,  the  Insured  and  tbe  company  each 
selecting  on^  and  the  first  two  chosen  sbonld 
first  select  a  competent  and  disinterested  um- 
pire; the  appraisers  together  should  tben  es- 
timate and  appraise  the  loss,  stating  sep- 
arately sound  value  and  damage,  and,  fallbig 
to  agree,  sbonld  submit  their  differences  to 
the  mnplre;  and  toe  award  in  vrrlting  of  uxf 
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two  sbonld  detennlne  tbe  amount  of  sQch  loss. 
And  defendant  aven  that  after  said  Iobs  and 
heretofore,  on,  tIx^  tin  8th  day  of  Norember, 
1900,  plalntUEs  and  defendant  differed  and 
disagreed  as  to  tbe  loss  or  damage  caused  hj 
said  fire  under  tiie  pollclea  sued  upon,  and 
In  porsuanoe  of  the  aboTe-mentloned  prorl- 
pion  ot  aaid  pollclea  the  ^aintlffs  and  defends 
ant  entered  Into  an  agreement  whereby  they 
anbmltted  said  loss  to  an  appraisement;  that 
plaintlfb  selected  one  Hugo  Noa  as  an  ajv- 
praiser,  and  defendant  selected  one  B.  A. 
Scott  as  an  appraise;  that  tbe  said  Hugo 
Noa  and  B.  A.  Scott,  so  selected  as  the  ap- 
pralsws^  befwa  entering  upon  tiieir  duties  as 
such  appraisers,  took  an  oath  to  act  with 
Imparttality  in  making  said  appralsemm^ 
and  selected.  In  accordance  with  said  provi- 
sions In  Bsld  polldea,  as  umphre.  one  Henry 
Boylan,  and  aald  Boylan,  before  mtering  up- 
on his  duties  aa  said  umpire,  took  a  like 
oath;  that  after  said  aiipralsers  and  said  um- 
pire had  BO  taken  said  oaths,  they  respectlTdy 
entered  upon  their  duties  as  provided  In  said 
agreement,  and  tiiey  examined  into  and  ap- 
praised the  said  loaa,  stating  separately  sound 
value  and  dam^,  and  fixed  said  damage, 
under  both  of  nid  policies,  at  the  sum  of 
$1,261.46,  and  awarded  the  same  in  writing 
at  saM  amount  And  defendant  avers  that 
the  temu  of  each  of  sidd  policies  It  had 
sixty  days  within  which  to  pay  the  loss  after 
notice,  ascertainment  estimate  and  satlsfao- 
terr  proqf  of  said  loas  had  been  received  by 
Uile  defendant  Ineludiug  an  award  by  ap- 
prateers  when  app»iaal  had  been  required, 
and  that  subsequent  to  the  appraisal  ot  the 
said  loss  and  said  award  under  the  said  poli- 
ces, and  within*  sixty  days  thoeafter,  and 
on.  to  wit,  the  19th  day  of  January,  1901, 
and  before  the  commencement  of  this,  suit 
the  defendant  tendered  to  the  plaintUfs  the 
said  91,261.46)  which  was  the  full  amouBt  of 
said  loss  under  both  of  said  polldea  so  found 
by  said  appraiaal  and  award,  In  payment  of 
the  loss  under  said  ptrildes,  which  tender 
tte  plalntlffa  refused,  and  defendant  has  al- 
ways been  and  now  is  ready  and  willing  to 
pay  the  plaintUb  the  said  amount,  and  now 
brings  the  money  Into  court"  This  plea  was 
subsequently  amended  adding  thereto  the 
followtaig  amendmenta:'  "And  defendant  avers 
that  In  and  by  each  of  the  polides  sued  upon 
it  was  eztwessly  stipulated  and  agreed  and 
made  a  material  part  thereof  that  no  suit  or 
action  on  said  policy  for  the  recovery  of  ai^ 
claim  should  be  sustainable  in  any  court  of 
law  or  equity  until  after  full  compliance  by 
the  Insured,  who  are  these  plaintiffs  In  this 
suit  with  all  the  foregoing  requirements, 
which  said  requirements  Included  the  require- 
ments above  set  forth  In  this  plea  as  to  ap- 
praisal of  loss  and  damage  In  case  of  differ- 
ence or  disagreement  between  plaintiffs  and 
defendant  as  to  the  amount  of  said  loss  and 
damage,  and  such  loss  was  not  payable  until 
sixty  days  after  said  award  was  made  by  the 
appraiaen^  where  an  appraisal  haa  been  re- 


quired; wherefore  defendant  says  plaintum 
can  only  recover  said  amount  so  tendered  and 
paid  into  court"  Th9  second,  third,  and 
fourOi  pleas  of  the  defoidant  were  of  toider, 
in  wldch  defendant  averred  that  pnnmant  to 
the  award  made  by  the  arbitrators  vnder  the 
agreement  of  arbitration  entered  Into  between 
plalntlfTs  and  defmdant  ascertaining  that 
fl,26L46  vras  the  amount  of  damages  plain- 
tiffs snstelned,  defendant  bad  tendered  such 
amount  to  the  plalntUh,  whldi  they  declined. 
In  the  flfQi  plea  the  defendant  set  np  the 
award  by  aibltratitra  under  and  pursuant  to 
ttie  agreement  entered  Into  as  provided  by  the 
Btfpnlatlons  contained  in  the  policies,  and  that 
the  defendant  had  tendered  tbe  amonnte 
awarded  tbe  plalntlffiB  to  them,  wUdk  tender 
^taitlffa  refused,  and  which  tender  defend- 
ant in  said  plea  averred  it  kept  good,  and  fur- 
flier  averred  that  It  brought  the  money  toto 
court  at  tbe  time  of  filing  the  pleas. 

The  plaintiffs  moved  to  strike  from  the  file 
the  amendment  to  plea  No.  1  upon  the  fol- 
loK^iV  grounds:  **(!>  Said  plea  No.  1,  as  orig- 
inally filed,  is  a  plea  of  tender  to  accordance 
with  an  appraisement  alleged  to  be  had  as 
provided  by  the  policy  sued  inmn,  and  tiie 
amendment  Impeaches  tbe  allegatloos  orlg^ 
inally  filed  aa  to  the  appraisement  and  sets 
up  that  plalntitEs  cannot  recover  even  for  the 
amount  tendered.  <2}  Said  plea,  as  amended, 
acts  up  two  inconsistent  defenses  in  one  plea 
to  the  complaint  (8)  Said  plea,  aa  originally 
filed,  was  <me  in  confesaton.  and  avoidance  of 
the  complaint  and  the  amendment  seta  vjf 
a  defense  directly  in  conflict  irith  the  plea 
as  originally  filed."  This  motion  was  over 
ruled,  and  plalntUh  duly  excepted.  The 
plalntlfte  then  demurred  to  plea  No.  1,  as 
amended,  upon  the  following  grounds:  "(1) 
Said  plea  stotes  the  condosloni  of  the  plead- 
er, and  seta  up  no  Acta  sustalnliv  said  eoo- 
clnslons.  (2)  The  facta  showing  the  mate- 
riality of  the  sttpulatlpns  referred  to  to  said 
plea,  as  amended,  are  not  set  forth  In  said 
plea.  (8)  It  ta  averred  to  and  by  said  plea 
that  the  stipulations  and  agreement  were  a 
material  part  of  the  policy  sued  upw.  but 
the  Cacts'showlng  that  said  stipnbitiona  fund 
agreement  were  material  an  not  set  forHi 
OT  alleged.  <4)  Said  plea,  as  amended,  sets 
f39  two  Incondatent  defenses  In  one  plea  to 
the  complaint  Q})  The  amendment  to  said 
plea  Is  vague  and  Indefinite  as  to  the  matters 
and  ttdnga  vrith  which  It  ia  charged  that 
platotlffs  foiled  to  nmiply.  (0)  Said  plea,  aa 
ammded,  shows  that  an  appraisal  waa  en- 
tered Into  and  an  award  made  In  accordance 
therewith,  and  that  defendant  tendered  the 
money,  as  shown  by  said  award,  to  the  plain- 
tiffs, and  also  shows,  notwithstonding  lhat 
fact  that  plaintiffs  have  foiled  to  comply 
with  the  requirements  for  an  appraisement 
and  that  said  appraisement  has  not  been  had. 
(7)  Said  plea  seeks  to  bar  tbe  right  of  the 
plaintiffs  to  recover  In  tbis  case,  because  of 
the  stipulation  in  the  policy  sued  upMi,  that 
the  loss  was  not  payable  until  sixty  days 
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■ftw  the  ftvaid  was  made  br  tbe  ap^alssES, 
vbere  an  appraisal  haa  been  required,  and 
doea  not  allege  that  plalutMb  liaTe  de<^ect 
or  r^foaed  to  enter  into  aaid  appraisement, 
nor  that  said  appraisement  has  been  required 
by  defendant.*'  'Hda  demnxiOT  was  orermled, 
and  tlierenpon  tbe  plalntUfa  fllpd  aereral  rep- 
llcationa  to  pleas  1  and  i.  Among  tbese  rep* 
Ucations  were  tbe  f<dlowlng:  "(1)  That  tbe 
damage  to  tbe  goods  and  propeiiy  tbat  was 
totally  destroyed  was  not  submitted  to  tbe 
appraisers.  <2)  Tbat  it  was  agreed  by  and 
between  plalntUb  and  defmdant  at  tbe  time 
of  tbe  execution  of  the  articles  of  appraise- 
ment that  said  appraisers  aboidd  ascertain 
and  appraise  tbe  km  only  to  tiie  goods  and 
property  damaged,  and  not  tike  loss  and  dam- 
age cm  tlioae  actually  and  wholly  dratroyed, 
uid  said  oppralReia  were  so  adTlaed  before 
entering  upon  tba  discbarge  oi  tbeir  duties 
as  aoch,  and  did  not  ascertain  and  appraise 
the  loss  npOQ  tbe  goods  and  property  wholly 
destroyed.  (3)  Tbat  the  agreement  of  ap* 
pralsement  between  plalntlKs  and  defendant 
was  modified  at  the  time  and  subsequent  to 
tbe  exeontton  ttioreof  by  an  agreement  be- 
tween plaintiffs  and. defendant,  by  wliidi  it 
was  nnderstobd  and  agreed  that  tbe  apprala- 
ers  should  ascertain  and  appraise  only  the 
loss  to  the  goods  and  pn^erty  that  were  dam- 
aged, and  not  the  loss  and  damage  on  those 
actually  and  wholly  destroyed,  and  said  ap- 
praisers were  adrised  of  this  modification  of 
aaid  agreement  of  appralsemrat,  and  did  not 
ascertain  and  appraise  the  loss  upon  the 
goods  and  pn^^erty  wholly  destroyed;  where- 
fore plaintiffs  aver  that  aaid  award  is  not 
binding  uptm  them,  exc^  to  the  extent  of 
the  loss  and  damage  upon  tbe  goods  tbat 
were  not  totally  destroyed.  (4)  That  said  ap- 
jvalsera  did  not  aacertain  nor  ai^ralae  tbe 
loss  upon  tbe  goods  and  property  wholly  de- 
atioyed.  (S)  Tiiat  the  award  ot  the  apprais- 
ers tmly  ascertained  and  appralaed  the  dam- 
age and  loss  npoo  tbe  goods  and  property 
tbat  were  not  entirely  and  wliolly  destroyed. 
iSi  Plaintiffs  allege  tbat  they  woe  induced 
to  sign  said  agreement  of  appraisement  upon 
the  agreement  with,  and  rei»«8entations 
made  to  them  at  tba  time  of  the  execution 
thereof  Iqr,  F,  A.  HcGarroU,  who  was  tbe 
agent  of  defendant,  and  represented  said  de* 
fendant  at  said  time,  and  who  was  then  and 
there  acting  for  defendant  in  tbe  preparation 
of  said  appralaemmt,  and  was  intrusted  by 
said  dtfendant  with  the  duty  of,  aettUng  the 
loss  here  tuTf^ed,  and  who  executed  said 
appralaement  in  tbe  name  ot  and  for  tbe  de- 
fendant; tbat  said  agreonent  did  not-include, 
nmr  were  tbe  appralsoa  to  ascertain  or  ap- 
prmlse,  tbe  loss  to  tbe  goods  and  pn^erty 
wholly  destroyed;  and  plaintiffs  aver  that 
they  relied  upon  said  r^resentat^  and 
agreement  made  by  th«n  with  tbe  said  Mc 
Carroll,  and  ther^y  signed  said  agreement, 
and  plaintiffs  aver  tiiat  tliey  were  misled  1^ 
said  agreement  and  repraffintations  made  by 
said  HcGamU,  and  w«te  for  said  reason  pre- 


rented  from  presenting  to  said  appraisers 
their  claim  for  damage  to  gooda  that  w«e 
wholly  destroyed  by  flre^  (7)  Tbat  the  ap- 
pralsers.  In  making  their  award,  were  guilty 
of  a  gross  mistake  of  tact,  in  Hut  they  did 
not  appraise  or  consider  in  their  award  any 
goods  f»  propwty  totally  destroyed,  and  plain- 
tlffa  aver  that  there  were  goods  and  property 
of  tbe  Talue  ot  to  wit,  $l,eOO,  tot^ly  de- 
Btroyed."  "(9)  That  the  agreement  of  ap- 
praisement between  plaintiffs  and  defendant 
was  modified  at  tbe  time  and  sabsequent  to 
tbe  aecution  thereof;  and  before  aaid  ap- 
praisers entered  upon  tiie  dlsdiarge  of  fb^ 
datieB,  by  an  agreement  between  plataitiffB 
and  defendant,  by  which  It  was  understood 
and  weed  tbat  tho  anwaisua  should  ascer- 
tain and  appralae  only  the  loss  to  the  goods 
and  property  that  were  damaged,  and  not  the 
loss  and  damage  oa  thoae  actually  and  wbtdly 
destroyed,  and  said  appraisers  were  advised 
of  this  modification  of  aaid  agreement  of  ap- 
praisement, and  did  not  ascertain  and  ap- 
praise the  lose  vgoa  the  gooda  and  property 
wholly  destroyed,  and  made  tbia  award  only 
as  to  the  damage  to  the  goods  not  ■wboVj 
destroyed;  wherefwe  plaintifla  arcr  that  the 
said  award  is  not  binding  upon  them,  except 
as  to  tbe  extent  of  ihe  lose  and  damage  upon 
tbe  gooda  that  were  not  totally  destroyed, 
and  the  loss  suffered  by  plaintlfTa  upon  tbe 
goods  totally  destroyed  and  not  appraised 
was,  to  wit,  fl,60(^  which  amount  of  goods 
and  property  were  totally  destroyed,  and 
not  appralaed  by  the  appratoers,  nor  included 
hi  ihelr  award.  (1<Q  Plaintiffs  allege,  that 
they  were  induced  to  aign  said  agreemwt  of 
appralaement  ^n  the  agreemttit  with,  and 
representation  made  to  them  at  the  time  of 
the  execution  tb^eof  by,  F.  A.  McOarroll. 
wtao  was  ibo  agent  of  tbe  defoidant  and  r^ 
resented  said  defendant  at  said  time,  and 
who  was  ttam  and  there  acting  for  defendant 
in  tite  preparation  of  said  qtpralaement,  and 
was  Intnuted  by  stid  defendant  with  tbe 
duty  of  aetUlng  the  loss  here  involved,  and 
who  executed  said  appraisement  In  the  name 
of  and  for  the  defendant;  that  said  ^ree- 
ment  did  not  indude,  nor  were  tbe  appraisers 
to  aacertain  or  appraise,  the  loss  to  the  goods 
and  property  wholly  destroyed;  and  plaintiffs 
aver  tbat  they  celled  upon  said  r^resenta- 
tlw  and  agreement  made  by  tbem  with  the 
said  McCarroIl.  and  thereby  signed  said 
agreement,  and  plaintiffs  aver  that  they  were 
thereby  misled  by  said  agreement  and  repre- 
aentatlon  made  by  aaid  McCarroU,  and  were, 
for  said  reason,  prevented  from  preaentlng  to 
said  appraiaers  tbeir  dalm  for  damages  to 
goods  tiiat  were  wholly  deatroyed  by  fire; 
and  plaintiffs  aver  that  they  suffered  a  1ms 
iUH>n  goods  and  propoty  that  wrae  wb<dly 
deatroyed  of  a  large  sum,  to  wit  $1,600.00, 
and  aaid  appraisen  did  not  consider  any  of 
said  goods  in  ihelr  appridsia  ma  in  their 
award.  (U)  That  tbe  agreement  of  anpraiae- 
ment  betiraen  plaintiffs  and  defendant  was 
modified  subsequent  to  the  execntten  thereof; 
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and  before  nld  appraisers  entered  npon  tiie 
discharge  of  tbelr  duties^  by  an  agreement  be- 
tween  plalntUTs  and  defendant  by  wblcta  It 
vas  understood  and  agreed  that  the  apprais- 
ers sbould  ascertain  and  appraise  only  the 
loss  to  the  goods  and  property  that  were 
damaged,  and  not  the  loss  and  damage  on 
those  actnally  and  wholly  destroyed;  and 
said  appraisers  were  advised  of  this  modifi- 
cation ot  said  agreement  of  appraisement,  and 
did  not  ascertain  and  appraise  the  loss  npon 
the  goods  and  property  wholly  destroyed,  and 
made  their  award  only  as  to  the  damage  to 
the  goods  not  wholly  destroyed;  wherefore 
plaintiffs  aver  that  said  award  Is  not  binding 
npon  them  except  to  the  extent  of  the  loss 
and  damage  npon  the  goods  that  were  not 
totally  destroyed,  and  not  appraised  was,  to 
wit,  f 1,600,  which  amount  of  goods  and  prop* 
erty  wore  totally  destn^ed,  and  not  apprais- 
ed by  the  apiwalsers  nor  included  in  their 
award." 

The  defendant  demnrred  to  the  replications 
1  to  6  npon  the  fallowing  grounds,  among  oth- 
ers: "(1)  It  does  not  appear  that  the  defend- 
ant advised  the  appraisers  that  they  were 
not  to  appraise  the  loss  on  property  wholly 
destroyed.  (2)  It  is  not  averred  that  Qie  ap- 
praisers did  not  make  said  appraisement  in 
accordance  with  the  terms  of  said  articles  of 
appraisement  <8)  It  is  not  allied  that  the 
agreement  that  the  loss  on  goods  and  prop- 
erty wholly  destroyed  could  not  be  appraised 
by  the  appraisers  was  omitted  from  the  ar- 
ticles of  appraisement  by  reason  of  any  acci- 
dent, fraud,  or  mistake.  (4)  It  Is  not  alleged 
that  defendant  perpetrated  any  firaud,  or  was 
guilty  of  any  concealment  or  misrepresenta- 
tion of  facts  to  Induce  plaintiffs  to  enter  into 
such  articles  of  appraisement  (5)  It  Is  not 
alleged  whether  said  subsequent  agreement 
was  In  writing  or  verbal.  (6)  Said  replica* 
tlon  seeks  to  avoid  the  terms  of  the  written 
contract  mentloiied  in  the  plea  by  statement 
of  a  conclusion  upon  a  matter  of  law  by  one 
of  the  parties  to  said  contract  (7)  That  no 
snffldent  grounds  for  avtrfding  or  annulling 
the  award  Is  set  forth  in  the  plea  is  averred 
in  the  r^llcatlon."  To  the  seventh  and  tenth 
replications  the  defendant  demnrred  npon  the 
following  gronnds:  "(1)  It  Is  not  alleged  that 
the  articles  of  appraisement  provided  for  the 
appraisement  of  goods  or  property  which  had 
been  wholly  destroyed.  (2)  It  Is  not  alleged 
that  any  evidence  was  submitted  to  said  ap- 
praisers as  to  the  value  of  said  goods  and 
property  which  had  been  totally  destroyed. 
<3)  It  Is  not  allseed  that  said  appraisers  were 
called  upon  to  appraise  ttie  goods  and  prop- 
erty which  had  been  totally  destroyed.  (4) 
It  la  averred  that  the  articles  of  appraise- 
ment were  modified  at  the  time  of  their  exe- 
cution, and  yet  it  la  not  denied  that  the  ar- 
tides  of  appraisement  were  as  elleced  in  the 
plea.  <5)  It  is  not  alleged  that  the  agreement 
modifying  said  articles  ot  appraisement  and 
which  is  alleged  to  tiave  been  executed  snb- 
aeqnent  to  tba  said  articlea  at  appraisement, 


was  executed  prior  to  the  said  appraisement 
(6)  It  is  not  alleged  that  said  appraisers  were 
notified  or  advised  before  making  said  ap- 
praisement that  by  the  agreement  of  the  par- 
ties said  appraisement  should  not  include  the 
goods  which  had  been  totally  destroyed." 
The  defendants  also  demurred  to  the  eighth, 
ninth,  and  eleventh  replications.  The  court 
sustained  the  demurrers  to  replications  1  to 
8,  but  overruled  them  to  replications  9,  10, 
and  11.  The  facts  relating  to  the  rulings  of 
the  court  upon  the  evidence  ate  sufflclently 
stated  in  the  opinion. 

Graham  &  Stelner,  for  appellanti.  Watts, 
Troy  &  Caffey.  for  appellee. 

DOWDELU  J.  This  Is  an  action  on  two 
policies  ot  Insnrancej  the  complaint  being  in 
code  form.  The  defendant  company  filed 
pleas  of  tender,  and  special  pleaa  setting  up 
an  award  had  on  a  snbmission  to  arbitration 
under  and  imrsoant  to  tbe  stlpnlattona  con- 
tained in  the  policies.  Isstie  vras  Joined  on 
the  pleaa  of  tender  numbered  2  and  8,  and 
r^pllcationa  were  filed  to  the  i^edal  pleas. 
Demurrers  were  interposed  and  sustained  as 
to  replications  numbered  from  1  to  8,  inclu- 
sive, and  overruled  as  to  fb»  ninth,  tenth,  and 
eleventh.  Replications  9  and  11  set  up  a 
modification  of  the  agreement  of  submission 
for  award,  and  ibe  tenth  sets  up  miuepre- 
sentatlon  by  defendant's  agent,  whereby 
plaintiffs  were  Induced  to  sign  the  agreement 
of  snbmlsslou. 

Plea  No.  1,  aftor  having  been  filed,  was 
amended,  and  a  motion  was  made  to  strike 
the  amendmrait  wUcb  was  overruled.  A  de- 
murrer was  then  Inteiposed  to  this  plea  as 
amended,  which  was  likewise  overruled.  The 
correctness  of  these  ndlngs  is  questioned  by 
the  first  and  second  assfgnmenta  of  error. 
We  think  there  can  be  no  doubt  that  plea  1, 
as  amended,  was  a  good  plea,  and  the  mo> 
tlon  to  strike  and  the  demurrer  were  prop- 
erly overruled.  Ga.  Home  Ins.  Co.  v.  Kline, 
114  Ala.  366.  21  South.  958;  Weatem  Assur- 
ance Co.  V.  Hall,  112  Ala.  818,  20  South.  447; 
Hamilton  v.  Liverpool,  L.  &  G.  Ins.  Co.,  186 
U.  S.  242,  10  Sup.  Ot  945,  84  I/.  Bd.  419; 
Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  870, 
11  Sup.  Ct  133,  84  L.  Ed.  708.  As  stated  by 
counsel  for  appellants  in  argument  the  main 
and  Important  question  In  the  case  is  the 
one  presented  by  the  replications  setting  up  a 
modification  of  the  agreement  of  submlssloa 
for  appraisal  and  award.  That  there  was 
such  an  agreement  entered  Into  by  the  par- 
ties in  writing,  pursuant  to  the  stipulations  In 
the  policies,  is  not  denied.  Nor  Is  It  denied 
that  an  appraisal  was  had  and  an  award 
made.  It  Is  not  pretended  that  the  modifi- 
cation of  the  agreement  was  in  writing,  but 
a  verbal  modification  Is  sought  to  be  abown, 
and  this  by  statements  made  by  appellant 
Hendrix,  and  the  defendant's  agent  McOar^ 
roll,  at  the  time  of,  and  subsequent  to  the 
execution  of  the  written  agreement  of  snb- 
misalon  to  appraisal,  and  before  the  apprala- 
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en  entered  upon  the  appraisement.  That  the 
written  agreement  of  snbmlsston  was  subject 
to  change  and  modification  by  sabaeqnent 
verbal  agreement,  as  any  other  written  con- 
tract, as  a  question  of  law,  Is  tiardly  to  be 
doubted.  That  the  terms  and  conditions  of  a 
written  contract  may  not  be  marled  by  verbal 
agreements  made  before  or  contemporaneous 
wltb  the  writing  Is  an  elementary  proposi- 
tion of  law,  and  too  well  established  to  call 
for  citation  of  authority.  The  action  of  the 
court  In  deluding  testimony  as  to  the  stats' 
menta  of  parties  made  prior  to  and  at  the 
time  of  entering  Into  the  written  agreement 
of  submission  for  appraisal,  which  sought  to 
vary-the  terms  of  the  writing,  was  free  &om 
error.  In  the  case  of  the  Georgia  Home  Ins. 
Co.  T.  Warten,  113  Ala.  479,  22  Boutb.  288. 
69  Am.  St  Rep.  129,  it  was  said  by  this  court: 
"It  Is  not  every  repres^itatlon,  untrue  In 
Itself,  made  In  the  coarse  of  negotiations  lead- 
ing to  a  contract,  which  will  juatlfy  or  au- 
thorize a  rescission  of  the  contract  As  a 
general  rale,  it  has  long  been  the  doctrine 
prevailing  In  this  court  that  tbe  misrepre- 
sentation of  material  facts,  on  which  the  par^ 
ty  acting  relies,  and  has  the  right  to  rely, 
whether  made  willfally  and  Intentionally  or 
Innocently  from  Ignorance,  Inadvertence,  or 
mistake,  will  avoid  a  contract  It  may  have 
Induced  [citing  Jnzan  v.  Tbulmln.  9  Ala.  662, 
44  Am.  Dec.  448;  Monroe  v.  Pritchett.  16 
Ala.  786,  60  Am.  Dec.  203;  Pritchett  v  Mun- 
roe.  22  Ala.  501;  Davis  v.  Betz.  66  Ala.  210; 
Blvers  T.  Dn  Bose.  10  Ala.  476;  Townsend 
T,  Gowles,  SI  Ala.  428].  But  these  and  all 
our  decisions  bold  that.  In  the  absence  of  a 
relation  of  trust  and  confidence,  or  of  some 
other  i>ecullar  fact  or  drcumstance,  a  mis- 
representation of  matter  of  law,  or  of  matter 
of  Judgment  equally  open  to  the  observation 
or  Ingniries  of  both  parties,  or  of  mere  opin- 
ion, will  not  vitiate  a  contract."  After  citing 
and  quoting  from  other  authorities,  It  was 
farther  said  In  that  case:  "In  Townsend  v. 
Cowles,  supra,  after  a  careful  examination  ot 
authority  and  deliberate  consideration  of  the 
subject  it  was  ruled  that  a  mlsr^resentatlon 
of  the  1^1  effect  of  a  written  instrument 
was.  from  Its  very  nature,  but  the  ezpres- 
sl(m  of  an  opinion  upon  a  question  of  law, 
eqnally  open  to  the  observation  and  Inquiries 
of  t»th  parties,  and  as  to  which  the  law 
presumes  that  the  party  to  whom  It  was 
made  had  knowledge."  The  agreement  for 
BDbmiairion  to  appraisers  set  forth  as  Exhibit 
A  to  the  defendant's  plea  contained  the  fol- 
lowlng  stipulations:  "It  Is  ezpresEdy  under- 
stood tiut  this  agreement  and  appraisement 
Is  for  the  purpose  of  ascertaining  and  fixing 
the  amount  of  sound  value  and  loss  and  dam- 
age only  to  the  property  hereinafter  described, 
and  sliall  not  determine,  waive,  or  Invalidate 
any  other  right  or  r^hts  of  either  party  to 
this  agreement"  "The  property  on  which  the 
floand  value  and  the  loss  or  damage  Is  to  be 
determined  is  as  follows,  to  wit:  On  stock 
of  merdiandlse,  etmBlatlng  prlndpally  of  dry 


goods,  groceries,  notions,  drugs,  cigars,  tobac 
CO,  and  such  other  mdse.  usually  kept  for  sale 
in  a  general  mdse.  store.  On  store  furniture 
and  fixtures.  Including  Iron  safe,  while  con- 
tained in  the  one-story  brick,  metal-roof  build- 
ing situated  MX  the  N/s  of  Bell  St.,  on  land 
of  the  People's  Cotton  Factory,  Montgomery, 
Ala."  "It  Is  further  expressly  understood 
and  agreed  that  in  determining  the  sound 
value  and  the  loss  or  damage  upon  the  prop- 
erty her^before  mentioned  the  said  apprais- 
ers  are  to  make  an  estimate  of  the  actual 
cash  cost  of  replacing  or  repairing  the  same, 
or  the  actual  cash  value  thereof  at  and  Im- 
mediately preceding  the  time  of  the  fire;  and, 
In  case  of  depreciation  of  the  proper^  from 
use,  age,  condition,  location,  or  otherwise, 
a  proper  dednctlon  shall  be  made  therefor." 
We  think  It  quite  clear  that  the  terms  of  the 
agreement  called  for  an  appraisal  of  tiie 
property  totally  destroyed  as  well  as  fot 
that  partially  injured,  and  we  do  not  under- 
stand that  counsel  for  the  appellee  Indst 
to  the  contrary.  It  was  the  doty  of  toe 
arbitrators  under  this  agreement  to  appraise 
the  property  totally  destroyed,  as  well  as 
that  which  was  partially  destroyed,  unless 
there  had  been  a  modification  of  the  agree* 
ment  of  appraisal  by  the  parties  that  dis- 
pensed with  such  doty  on  the  part  of  the 
arbitrators.  The  award  which  was  made 
only  appraised  the  goods  which  were  par- 
tially destroyed,  and  in  this  respect  there 
was  a  failure  on  the  part  of  the  arbitrators 
to  carry  out  the  agreement  of  appraisal.  An 
award  which  does  not  conform  to  the  arbi- 
tration agreement  Is  not  binding  on  the  par- 
ties to  such  agreement  Plaintiffs'  replica- 
tion No.  7,  to  which  a  demurrer  was  sus- 
talned«  set  up  In  answer  to  the  defendant's 
plea  of  arbitration  and  award  the  failure  of 
tbe  arbitrators  to  appraise  the  property 
which  was  totally  destroyed.  The  court  er- 
red In  sustaining  the  demurrer  to  this  repli- 
cation. 

Plaintiffs*  replications  9  and  11  to  the  de- 
fendant's plea  set  up  a  subsequent  modifica- 
tion of  the  agreement  of  appraisal  entered 
Into  by  the  parties,  by  wbich  It  was  under- 
stood and  agreed  that  only  the  gooda  par- 
tially Injured  were  to  be  appraised  and  valued 
by  the  arbitrators,  and  an  award  to  be  made 
accordingly,  and  that  the  goods  totally  de- 
stroyed were  not  to  be  Included  In  this  ap- 
praisement In  support  of  the  repIIcatlonB, 
the  plaintiffs  offered  evidence  tending  to 
show  that,  subsequent  to  the  execution  of 
the  appraisal  agreement  set  up  In  defend- 
ant's plea,  It  was  agreed  and  so  understood 
between  the  parties  to  tbe  agreement  that 
tbe  appraisers  were  to  appraise  only  the 
goods  partially  injured,  and  not  the  goods 
totally  destroyed,  and  that  the  appraisers 
were  so  Informed  before  entering  upon  their 
duties  as  such.  If  tlie  parties,  snbseqiient 
to  the  execution  of  the  appraisal  contract, 
by  mutual  agreement  and  understanding  put 
a  constrnctfon  upon  ttielr  contract  dltCorent 
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from  what  flu  eontrmct  fnrolahed  on  its 
fiio^  this  vonU  In  cqoinlait  to  a  modUca- 
Uon  of  the  contract  to  that  extent  ThU 
the  evidence  of  the  witness  Hendrix  tended 
to  ahow,  and  It  rnu  error  to  ezclnda  It  U 
the  award  was  not  binding  oa  the  plain  tUFs 
under  the  facts  set  op  In  i^Ucatton  7,  or 
If  the  appraisal  agreement  was  modified  as 
set  np  to  replications  9  and  11.  then  In  either 
case  tt  would  be  oompetent  to  show  the 
propraty  totally  destroyed  and  its  valae. 

For  the  errors  indicated,  the  judgment  of 
the  court  most  be  rerened,  and  the  cause 
remanded.  Other  roUngs  of  the  court  on  the 
demnrrers  to  the.  rqdlcatioiia  Qian  the  ones 
passed  on  to  the  forcing  opinion  seem  to 
be  free  from  enor. 

Rerafsed  and  remanded. 


on  JUa.  IM) 

ASHB  0AB80N  GO.  t.  BTATB. 

(Bapreme  Conrt  of  Alabama.    Jxdj  10,  1908.) 

TAXATION— SPSGIAL  nTTEREST  IN  LANI»— 
LKA8B8-INTBRB8T  OF  LBSSBB. 

1.  Where  a  torpcntine  lease  gare  the  lessee 
only  the  right  to  go  upon  the  land  and  box 
pine  trees  thereon,  and  remove  crude  turpen- 
tine therefrom,  the  lessee's  interest  was  not  a 
"separate  and  special  Interest*  In  the  land, 
sublect  to  taxation,  nodv  Code  1890,  f  8911, 
subd.  1,  providing  that  erer?  separate  or  spe- 
cial interest  in  any  land,  Buoh  as  mineral,  tim- 
ber, or  other  interest,  owned  by  a  penon  other 
than  the  owner  at  toe  surface  of  the  soil.  Is 
subject  to  taxation. 

Appeal  from  Clrcnlt  Coort,  Oovlngton 
County;  John  P.  Hubbard,  Jndge. 

Action  by  the  state  against  the  Ashe  Oat^ 
son  Company  to  recover  taxes.  From  a  Judg- 
ment in  favor  of  plalntlffl;  defendant  appeals. 
Reversed. 

The  proceedings  to  this  case  were  had 
tinder  the  back  tax  commlaaion  law,  whereby 
it  was  sought  to  subject  to  taxation  the 
leasehold  estate  of  appellant  to  0,138  acres 
of  land;  the  timber  on  said  land  having  been 
leased  by  the  appellant  for  turpentine  pur- 
poses, and  the  proceeding  originated  in  the 
commissioner's  court  of  Covington  connty, 
and  the  cause  being  decided  adversely  to  the 
state,  an  appeal  was  talien  to  the  chrcult 
court  where  the  cause  was  tried.  The  facta 
of  the  case  necessary  fbr  an  understanding 
of  the  decision  on  the  present  appeal  are 
sufficiently  stated  to  the  opinion.  From  a 
judgment  to  favor  of  the  state  the  present 
appeal  Is  prosecuted;  and  the  appellant  as- 
signed as  error  the  giving  of  the  general 
affirmative  charge  requested  by  the  state, 
and  the  refusal  of  the  court  to  give  the  gen- 
eral affirmative  charge  requested  by  the  de- 
fendant 

FOweU  ft  Albrltton  and  0.  &  Hamilton, 
for  appellant  Mossey  WUsoo,  Atty.  Gen., 
.  for  the  Btota. 

;  HABALSON,  J.  As  stated  by  tbe  appd- 
..lant's  counsel  to  brief,  the  main  proposition 


to  this  ease  Is,  whethtf  the  totsreat  soquired 
by  appellant  under  the  leaae  from  tbe  Boal- 
Cays  was  such  a  separate  and  fecial  toter* 
est  to  land  aa  would  make  Appellant  liable 
tor  taxes  on  the  same  under  subdivision  1  of 
section  8911  of  the  Code  of  1896,  which  pro- 
vides that  "Evwy  separate  or  special  toter- 
est  to  any  land,  such  aa  ndneial,  timber,  or 
other  toterest,  whm  such  toterest  Is  oinied 
by  a  person  othor  Qian  tbe  owner  of  the 
surface  ot  aoU,"  Is  subject  to  taxation. 

The  defendant  b^w,  appellant  here,  oa 
tibe  18th  December,  1900,  leased  from  R.  A. 
and  B.  H.  Bonlfi^,  tax  tnrpenttoe  purposes, 
all  the  pine  ttoaber  fit  for  such  purpose^  on 
9480  acres  of  ptoe  Ian  da,— which  lease  was 
to  terminate  en  the  1st  of  Jaimary,  lOlV- 
wheieby  defendant  had  the  rl^t  to  enter 
spon  said  land^  when  and  aa  tiiey  wished, 
and  box,  for  obtaining  turpentine,  ptoe  trees 
ttionon,  measuring  10  toebss  to  diameter  at 
the  batt,  with  the  il^t  and  prirll^  of  coO' 
stmetlng  and  matotalnlng  all  rights  of  way, 
dirt  roads,  tram  roads  and  railroads  opon 
said  lands  necessary  for  tbe  proper  manu- 
facture, selling  and  hauling  of  the  tnrpen- 
ttoe made,  raised,  bought  wld  w  handled 
by  them;  and  also  to  construct  and  matatoto 
such  still  locations  aa  they  might  deem  nec- 
essary; to  hare  free  use  of  all  ^eeessaiy 
wood,  tor  their  toipentlne  business;  to  erect 
tor  thdr  use  all  necessary  bulldlngs  and  ma- 
chinery on  said  lands,  tbe  buildings,  at  toe 
end  of  the  lease,  to  be  the  property  of  the 
lessors,  and  tbe  machinery  the  property  of 
toe  leasees,  etc 

The  defendant  pleaded  tbe  general  Issue, 
and  also  set  up  by  special  plea  that  the 
property  named  to  tha  complaint  and  assess- 
ment was  not  subject  to  taxation,  and  that 
defendant  bad  no  taxable  Interest  to  said 
property.  Issue  was  joined  on  the  pleas  and 
verdict  rendered  for  the  stote,  the  jury  find- 
ing the  taxable  valne  of  the  leasehold  iider- 
est  to  be  17,000.  Judgment  was  rendered 
against  toe  defendant  for  the  CMts. 

The  statote  above  anoted,  under  which  It 
Is  claimed  the  etate  has  the  right  to  tax  the 
toterest  the  lessees  acquired  under  toelr 
lease  aa  an  Interest  to  land,  la  one  which 
must  be  strictly  construed  sj^lnst  the  stated 
Tbe  purpose  of  toe  statute  was  to  tax  tba 
ownership  of  toe  land,  and  when  the  tltla 
to  some  substantial  part  of  the  land  Is  vest- 
ed to  one  person,  and  toe  general  tiUe  to 
vested  to  another,  tbe  toteresta  are  tazabte 
separately.  It  does  not  extend  to  a  persmi 
who  has  a  mere  right  to  go  upon  land  of  an- 
otoer  to  derive  some  profit  therefrom.  Ooo- 
atrulng  toe  statote  most  strictly  against  tha 
state  (Oool^  on  Taxation,  260),  It  would 
seem  that  toe  right  which  was  ^ven  to  the 
lessees  by  the  lessors,  under  their  contract 
to  take  crude  turpentine  from  standtog  trees, 
was  not  a  spedsl  possossory  Interest  to  th« 
land  Itaelf  witbto  toe  meaning  of  toe  stat- 
ute. Kennedy  8.  ft  C.  Co.  r.  Sloss  Iron  Oo. 
(Ala.)  84  South.  37S;  The  tarpentlna  waa  th* 
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only  thing  to  1m  acquired  by  the  leasees  from 
the  timber  and  land.  Under  the  lease  the 
land  and  timber  remained  tbe  property  of 
the  lessors.  Tbe  sole  object  of  the  lessees 
in  entering  into  the  contract  was  to  extract 
from  the  trees  the  crude  turpentine,  as  a 
product  from  the  land,  leaving  tbe  trees  and 
the  soil  to  tbe  lessors,  the  owners  of  the  land, 
after  the  expiration  of  the  lease. 

The  court  erred  in  glTliv  the  general 
charge  for  the  state,  and  In  refoslng  a  like 
charge  for  the  defendant 

Berereed  and  remanded. 


(US  AU.  «8) 

STATE  T.  SISTRTJNK. 
(Supreme  Court  of  Alabama.  July  10,  190S.) 
HABOAB  GORPUB-JURISDICnON. 
1.  Where  the  magistrate  lesalog  a  warrant 
for  arrest,  directing  that  the  prisoner  be  brought 
before  him  on  tbe  charge,  has  JuriBdIctton,  an- 
other jaatice  may  not,  while  tbe  prisoner  is 
confined  waiting  farther  action,  Inquire  into 
the  accusation  on  habeas  corpus,  and  discbarge 
Qie  prisoner,  on  tbe  gron&d  of  a  former  trial 
and  acquittal. 

Appeal  from  City  Oonrt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Habeas  corpus  by  Andrew  Sistrun^  From 
an  order  discharging  tbe  relator,  the  state 
appeals.  Reversed. 

Oscar  S.  Lewis  and  S,  R.  Alexander,  for 
petitioner.  Mas^ey  WUwm.  Atty..  Gen.,  for 
tbe  State. 

McGLEIXAN,  G.  J.  An  affidavit  Jiavlng 
been  made  before  a  Justice  of-  tbe  peace 
(Urging  Andrew  Slstrunk  with  tbe  .offense 
of  robbery,  the  Justice  Issued  thereon  a  war- 
rant for  tbe  arrest  of  said  Slstrunk,  and  com- 
manding that  be  be  brought  before  said  Jus- 
tice on  said  charge.  Slstrunk  was  arrested 
on  this  warrant,  and  lodged  In  tbe  county 
Jail  until  such  time  as  the  ehacge  might  be 
Investigated  by  the  magistrate^  While  thus 
confined,  and  prior  to  further  action  In  the 
case  before  tbe  Justice,  the  prisoner  sued  out 
a  writ  of  habeas  corpus  befere  tbe  Judge  of 
UoDtgomery  city  court,  and  upon  the  return 
thereto  and  the  bearing  thereon  the  city 
Judge  made  an  order  ftir  Us  discharge  from 
CDitody,  finding  as  a  fact  In  the  case  that 
Uie  petitioner  bad.  In  legal  oootemplatlon, 
been  tried  and  acquitted  of  tbe  offense  now 
cbaiged  against  bim.  This  was  enor.  Tbe 
magistrate  issuing  the  warrant,  and  before 
wbom  It  commanded  tbat  the  defendant 
iliould  be  brought^  had  Jnrlsdlctton  of  the 
case.  When  tbe  accused  Is  brought  before 
him  preliminary  bearing,  the  d^ense  of 
former  acquittal  may  be  set  up,  and.  If 
proved,  it  wJU  be  the  dnt;^  of  tbat  magistrate 
to  dInAarge  the  prisoner,  and  meantime  no 
other  magistrate  has  Jurisdiction  on  habeas 
corpus  to  Inqnlre  Into  the  accusation  and  dis- 
cbarge btm.   Bo  It  has  been  expressly  ruled 

t  !•  Sm  Habeas  Corpui,  tdI.  U,  C«Dt  Dig.  i  II: 


In  a  recent  decision  of  this  court  State  r, 
Humphrey.  125  Ala.  110,  27  South.  969. 

The  order  of  ^e  judge  of  tbe  city  court 
must  be  revised,  and  a  Jndgment  will  be 
here  entered  denying  and  dismissing  the  pe- 
tition for  habeas  corpus.  The  prisoner  will 
remain  in  custody  imtll  discharged  In  due 
course  of  law. 

Berersed  and  roidered. 


CUS  Ala.  68) 

McQXmSN  8TAT0. 
(Supreme  Court  of  Alabama.   Jnly  10.  1908.) 

CRIMINAL  LAW  —  MISDEMEANORS  —  PUNISH- 
MENT—FIN BS-CON  PBS  SION  OF  JUDGMBNIN- 
aURBTIHS  —  SERVICB  CONTRACT  —  BRDACEt- 
PROSECUTION  —  AFFIDAVIT  —  DBMURRSR  — 
BVIDaNCS-VARUMOB. 

1.  An  order  ovoraUng  a  damnrrw  to  a  war- 
laot  and  affidavit  for  breach  of  a  service  con* 
tract  given  by  a  defendant  convicted  of  a  mis- 
demeanor, will  not  be  reviewed  on  appeal, 
where  the  gronnds  of  tbe  demurrer  did  not  af* 
flrmatively  appear  in  the  record, 

2.  Code  1896,  I  47Q1,  provides  tbat  any  de- 
fendant on  wbom  a  fine  la  imposed  on  convic* 
tion  for  a  misdemeanor,  who  signs  a  written 
contract  approved  by  the  Jndge  of  the  court  in 
which  the  conviction  is  bad,  whereby,  In  con- 
sideration of  another  becoming  bis  sorety  on  a 
confession  of  Judgment  for  tbe  fine  and  costs, 
agrees  to  perform  service,  after  being  releases 
on  sudi  confeaslDn  falls  or  reCoses,  without  a 
good  and  sufficient  excuse,  to  perform  the  service, 
must,  on  conviction,  be  nnea  not  less  than  the 
amount  of  damages  which  the  party  contracting 
has  saflered,  not  more  than  $600.  B«U,  that 
an  affidavit  alleging  tbat  defendant  cu  whom 
a  fine  was  Imposea  on  conviction  for  a  misde- 
meanor, and  who  in  open  court  signed  a  writ- 
ten contract  approved  oy  tbe  Jodge,  in  consid- 
eration of  imsecator  becoming  his  snrety  on  a 
coQfeesion  of  Judgment  agreeing  to  do  farm 
work  for  prosecutor,  and  after  being  released 
failed  and  refused,  without  a  good  excuse,  to 
do  tbe  labor  and  perform  the  service  as  agreed, 
et«,.  was  not  demnraabl& 

S.  Where,  in  a  prosecution  for  a  convict's 
breach  of  a  service  contract,  the  affidavit  for 
arrest  recited  tbat  prosecutor  became  surety 
for  defendant  on  a  confessed  judgment  for 
"fine  and  costs"  in  a  misdemeanor  case,  in  coa- 
stderation  for  wbich  the  contract  of  service  was 
made,  a  contract  showing  that  prosecator  only 
confessed  Jodgment  witn  the  defendant  for 
"costs"  was  inadmissible,  by  reason  of  varK 
ance,  to  sustain  tbe  affidavit 

Appeal  from  Criminal  Court  Pike  County; 
T.  L.  Borom,  Judge. 

Frosecntion  of  Budd  McQueen  for  vlola- 
tton  oi  a  service  contract  given  to  a  sutfety 
for  tho  liayment  of  a  fine  and  costo  In  a  crim- 
inal prosecution.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Reversed. 

The  prosecution  In  the  present  case  against 
appellant,  Budd  McQueen,  was  commenced  by 
affidavit  made  by  M.  J.  Owens,  before  a  no- 
tary public  and  ex  officio  justice  of  the  peace: 
"Personairy  appeared  before  me,  L.  Reeves, 
N.  P,  and  ex  officio  3.  P.,  In  and  for  said 
County,  M.  J.  Owens,  who,  being  duly  sworn, 
Bays,  on  ontb,  that  he  has  probable  cause  for 
believing  and  does  believe  that,  in  Pike  coun- 
ty, within  twelve  months  before  making  this 
affidavit,  Budd  McQueen,  on  wbom  a  fine 
was  Imposed  on  conviction  for  a  mlsdemean- 
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or,  and  -who  In  open  oonrt  s^ed  a  written 
contract;  approved  in  writing  by  tlie  Judge 
of  the  court  in  which  Budti  conviction  was 
had,  whereby  in  consideration  of  M.  J.  Owens, 
becoming  bta  stuety  on  a  contesidon  of  jndg- 
ment  tot  said  fine  and  costs,  agreed  to  do 
taxm  work  with  said  M.  J.  Owena,  in  said 
connty,  and  who,  after  being  released  on  such 
confession  of  Judgment  failed  or  rinsed  with- 
out a  good  and  snffldent  excuse  to  do  the  la- 
bor or  perform  the  serrlce  which  In  such 
ecmtract  he  promised  or  agreed  to  perform, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  On  the  making  of  this  affldavlt. 
the  notary  public  and  ex  offido  Justice  of  the 
peace,  issued  a  warrant,  commanding  the  offi- 
cer to  arrest  Bndd  McQueen  and  brhig  him 
before  the  judge  of  the  criminal  court  of 
Pike  county,  '*to  answer  tbe  state  of  Ala- 
bama of  a  charge  of  fftflnre  of  defendant  to 
pertbnn  contract  with  surety  confessing  Judg- 
ment for  him  and  costs,  preferred  by  M.  J. 
Owms."  The  defendant  draiurred  to  tbe 
warrant  and  affldaTit;  and  the  Judgment  en- 
try  recites  that  the  demurra  was  overruled. 
The  demnrrer  to  tbe  mtrrant  and  affidavit 
does  not  appear  as  a  part  of  the  record,  but 
la  shown  only  In  the  blU  of  exeeptlona.  The 
grounds  of  said  demurrer  as  diown  in  the 
Mil  of  occeptlons  were  as  follows:  (1)  Be- 
cause tbe  warrant  and  affidavit  fitlis  to  aver 
that  the  defendant  left  or  escaped  frtHu  the 
Bwrioe  of  the  said  M.  J.  Owau  before  the 
fine  and  costs  were  paid.  09  Because  the 
warrant  and  affidavit  falls  to  aver  that  tbe 
defmdant  had  committed  any  act  violative 
of  the  criminal  law,  <S)  Because  the  war- 
rant and  affidavit  faQs  to  show  in  what  court 
the  defendant  was  convicted.  (4)  Because  the 
warrant  and  affidavit  fslls  to  show  in  what 
county  the  defendant  was  convicted.  (B)  Be- 
cause tbe  warrant  and  affidavit  falls  to  show 
of  what  offense  the  defendant  was  ocmvlct- 
ed.  (8)  Because  fbe  warrant  and  affidavit 
£k11s  to  show  the  amount  of  fine  and  costs 
imposed  upon  ttie  defendant  for  -Wbidlx  the 
said  H.  J.  Owens  confessed  Judgment  with 
file  dtfendant  for. 

O.  E.  Harmon,  for  appellant  Hass^  Wil- 
son, Atty.  Gen.,  for  the  State. 

HARALSON,  3,  1.  The  general  role  Is, 
that  a  mUng  sustaining  or  overmUng  a  de- 
muner  irtll  not  on  errot  be  revised,  unless 
tbe  demnrrer  appear  of  record.  8  Brick.  Dig. 
406,118. 

In  this  case,  the  minute  entry  shows,  that 
donurrer  to  tbe  affidavit  and  warrant  was 
overruled.  What  that  demurrer  was,  appears 
In  the  bill  of  exceptions  alone.  In  this  state 
of  the  case,  it  was  Incumbent  cm  the  defend- 
ant complaining  on  appeal  of  the  ruling  of 
the  court  on  tibe  demnrrer,  to  affirmatively 
show  .error.  The  affidavit  on  which  the  de- 
fendant -was  proceeded  agahist,  appears  on 
examination  to  be  in  accordance  with  the 
•tatnto  in  sudi  cases,  was  not  defective  on 


its  fiaoe  (Code  1896,  |  4751),  and  was  not  lia- 
ble to  donurrer  on  any  good  ground.  The 
ruling  on  demurrer  must  tberefwe,  be-  af- 
firmed. Hodge  V.  TuCta,  115  Ala.  874,  22 
South.  422;  Verberg  v.  State  (Ala.)  34  South. 

2,  The  statute  authwlzes  a  defendant,  on 
whom  a  fine  Is  imposed  on  conviction  for  a 
mlsdemeanw,  to  execute  in  open  court  a  'writ- 
ten contract  M>proved  In  writing  by  tbe 
Judge  of  the  court,  whereby.  In  oonsidentlon 
of  another  becoming  his  surety  on  a  confes* 
slon  fji  Judgment  for  the  fine  and  costs,  to 
do  an  act  or  perform  any  service  for  such 
person,  after  beh^  released  on  such  oonfea- 
tAou  of  Judgment,  ete. 

The  state  introduced  in  evidence  against 
the  objection  of  defendant  his  contract  with 
tbe  prosecutor,  M.  J.  Owens,— the  ofajectlons 
9f  defendant  iKing,  that  the  affidavit  **cfaar^ 
ges  defendant  vrllh  falling  to  perform  his 
contract  with  surety  confessing  the  Judgment 
with  fine  and  costs,  and  the  contract  shows 
that  Owens  only  confessed  Judgment  with 
the  defendant  for  coste;"  and,  "because  the 
contract  shows  on  Its  face,  that  Owena  con- 
fessed Judgment  with  the  defendant  for  costs 
only  and  not  for  the  fine  and  coste  as  re- 
quired by  the  stetuta." 

Tbe  contract  sooght  to  be  Introduced 
shows,  that  Jnd^ent  bad  been  rendered 
against  defendant  In  a  misdemeanor  case,  tox 
gao,  and  coste,  amounting  togettaw  to  f48*%, 
and  that  a  Judgment  was  confessed  by  de- 
fendant and  said  Owens  tor  the  coste  only. 

The  affidavit  tor  arrest  redtes^  that  said 
Owens  became  the  surety  tor  defendant  on 
a  cmifesBed  Judgment  for  fine  and  coste  In 
tiie  misdemeanor  caae.  In  consideration  of 
whicih  defendant  agreed  to  do  farm  work  fbr 
said  Owens.  The  contract  sought  to  be  Intro- 
duced, showed  that  said  confoned  Judgment 
was  not  tor  tbe  fine  and  coste  in  tbe  misde- 
meanor case,  but  tor  the  costs  alon&  It  thus 
appears  the  affidavit,  constituting  the  com- 
plaint on  which  d^endant  was  tried,  and 
which  It  was  incumbent  on  the  atete  to  prove, 
recited  that  the  Judgment  confessed  waa  for 
fine  and  coste  In  the  case  referred  to,  and  the 
contract  offered  by  the  stete  to  prove  It, 
showed  that  It  was  for  coste  alone,  that  tbe 
Judgment  was  confessed.  There  was,  thero- 
fore,  a  variance  in  the  allegations  of  the 
complaint,  and  the  proof  offered  to  susteln  it, 
and  the  court  erred  In  allowing  the  contract 
to  be  Introduced. 

It  Is  unnecessary  to  consider  any  ottier 
question  raised. 

Reversed  and  remanded. 


(in  Ala.  lAS) 
KIRKLAND  et  aL  v.  MILLS. 
09npreme  Gourt  of  Alabama.  Jane  80;  1903.) 

APPEAJ>-PINAL  DECRBB-TIMH  FOR  APPBAi:^ 
MORTOAOB  FORBCLOSURD. 

1.  The  decree  In  a  suit  for  foreclosure  of  a 
mortgan,  and  for  sabrogatioD  of  complainant 
to  the  nghte  of  other  mortgagees,  whue  debta 
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be  had  paid,  that  be  Is  estltled  to  the  relief 
aikedt  and  orderlog  the  register  to  hold  a  ref- 
erence to  ascertaia  and  report  the  amouat  due 
OD  the  mortgages,  and  what  is  a  reasonable 
attorney's  fee  for  foreclosnre,  is  a  final  decree, 
from  whldi  appeal  may  be  taken  within  12 
months;  so  that  that  time  haTing  elapsed 
after  its  rendition,  before  appeal  from  the  de- 
cree coDfirming  the  report  of  the  register,  and 
directing  distribution  tbereonder,  Ita  rendition 
cannot  be  asrigned  as  error  on  such  appeaL 

Appeal  from  Chancery  Court,  Henry  Coun- 
ty; W.  L.  ParltB,  Chancellor. 

Snlt  by  W.  H.  Milla  against  D.  L.  Klrlcland 
and  others.  From  a  decree,  detendantB  8p> 
peaL  Affirmed. 

On  the  sabmlsBlon  of  the  cause  for  final 
decree  on  the  pleadings  and  proof,  the  chan- 
cellor decreed  that  the  complainant  was  enti- 
tled to  the  relief  prayed  for,  and  cwdered  the 
register  to  hold  a  reference  to  ascertain  and 
report  the  amount  due  on  the  mortgages  lo- 
Tolved  in  the  soft,  and  what  was  a  reason- 
able attorney's  fee  for  foreclosing  the  said 
mOTtgage.  This  decree  was  rendered  on  Feb- 
raary  12,  190L  On  March  26.  1901.  there 
was  a  deCTee  rendered  which  recited  as  fol- 
lows: "This  cause,  coming  on  again  to  be 
heard  at  this  term  of  the  court,  Is  sabmltted 
for  decree  on  the  report  of  the  register,  which 
was  read  on  a  former  day  of  this  term,  and 
ordered  to  lie  over  under  the  rules,  and  on 
consideration  thereof,  no  exceptions  being 
filed  by  either  party,  It  Is  ordered,  adjudged, 
and  decreed  that  the  report  be,  and  the  same 
la,  in  all  things  hereby  confirmed. 

P.  A.  McDaalel.  for  appellants.  'W.  W. 
8andw%  for  appellee. 

DOWDELL.  J.  The  appeal  In  this  case 
was  sued  out  on  the  26th  day  of  March,  1902, 
and  Is  taken  from  a  decree,  rendered  on  the 
20th  day  of  Blardi.  1901.  The  decree  from 
which  the  appeal  was  taken  la  one  confirming 
the  report  of  the  register,  and  directing  the 
distribution  of  the  fund  tmder  said  report, 
and  In  accordance  with  a  former  decree  of  the 
court.  No  exceptions  were  reserved  to  the 
r^rt,  and  after  the  same  had  been  duly 
made,  and  had  Iain  over  nnder  the  rules,  the 
decree  of  oonflrmatlon  followed.  The  decree 
under  which  the  reference  was  beld  and  re- 
port made  was  rendered  on  the  12th  day  of 
February,  1901,  more  than  12  months  before 
the  siiUig  out  of  the  appeal.  This  decree  of 
FebmaiT.  1901,  was  In  every  essential  a  final 
decree,  and  from  which  an  appeal  was  author- 
ized ^der  the  statute  at  any  time  within  12 
months.  By  It  all  of  the  equities  of  the  case 
■wen  fully  settled  and  determined,  and  what 
remained  to  be  done  was  ministerial  in  char- 
acter, and  for  the  purpose  of  carrying  out 
what  bad  already  been  decided.  Garry  t. 
Jenkins,  109  Ala.  471,  20  South.  8;  8  Brick. 
Dig.  S4.  S  12. 

The  time  tot  taking  an  appeal  trom  the 
decree  of  February  12,  1901,  having  elapsed 
before  the  time  of  anlng  ont  the  present  ap- 
peal, the  leodltloa  of  that  decree  cannot  be 


assigned  as  error  on  the  present  appeal  from 
the  decree  of  confirmation  of  the  register's 
report,  and  consequently  will  not  now  be  re- 
viewed. Alexander  v.  Bates  et  aL.  127  Ala. 
S2S,  28  South.  41B. 

As  Stated  above,  no  exceptions  were  taken 
to  the  reiwrt  of  the  raster,  and  we  find 
no  error  In  the  decree  confirming  the  report 

Affirmed. 

(U8  Ala.  »2) 

OLIFF  FOT  &  BBO.  r.  DAWKINiS  et  al. 

(Supreme  Court  of  Alabama.  Jnly  10,  3903.) 

COHFLAINl^IKDSnNrra  contragtl-oonbid- 
BRATION— BREACH. 

1.  A  complaint  la  not  demurrable  because 
the  contract  sued  on  is  somewhat  indefinite 
and  <rt)scuro  in  terme,  It  bemg  capable  of  being 
rendered  certain  by  matter  aUnnde. 

2.  The  release  by  piaintlflb  of  certain  prop- 
erty on  which  they  had  a  mortgage,  and  which 
they  bad  seized  under  process,  Is  a  valaable 
consideration  suttlclent  to  support  a  promise  to 
bold  plalotiifs  harmless  bi  the  sale  of  the  re- 
maining property  held  by  them  under  ^elr 
mortgage. 

S.  A  complaint  alleging  a  release  by  plaintiffs 
of  part  of  the  property  held  by  them  under  a 
mortgage.  In  consideration  of  defeodants'  agree- 
ment to  hold  them  harmless  in  the  sale  of  the 
remaining  property  held  under  the  mortgage, 
that  they  sold  the  remaining  property,  bnt  de- 
fendants failed  and  refused  to  nofd  them  harm- 
less therein,  and  that  others  under  a  superior 
title  recovered  Judgment  against  them  for  the 
value  of  the  property,  states  a  cause  of  action. 

Appeal  from  Clrcalt  Court,  Henry  County; 
John  P.  Hubbard,  Judge. 

Action  by  OlUt  Foy  and  anothv,  partners 
as  Cliff  Foy  &  Bro..  against  W.  T.  Dawklns 
and  another.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Reversed. 

The  action  In  this  case  was  brought  by 
the  appellants.  Cliff  Foy  &  Bro.,  a  partner 
ship,  against  the  appellees,  W.  T.  Dawklns 
and  W.  J.  Wood,  to  recover  f90  for  the 
breach  of  a  contract  In  the  complaint  the 
contract  was  set  out  In  haac  verba,  and  was 
dated  January  19,  1899,  and,  vrith  the  excep- 
tion of  the  name  of  the  state  and  county 
and  the  signatures  by. the  defendants,  were 
In  words  and  figures  as  follows:  "Whereas, 
we  W.  T.  Dawklns  and  Will  Wood,  are 
bondsmen  for  R.  B.  Richards,  as  guardian 
for  the  children  of  Sallle  Flowers,  deceased, 
and  whereas  diff  Foy  and  Bros,  have  and 
had  a  mortgage  made  by  said  B.  B.  Rich- 
ards, whereas  the  said  Cliff  Foy  &  Bros., 
have  this  day  released  to  the  said  estate  the 
following  described  property  to-wit:  75  bush- 
els of  com  more  or  less  on  the  Mike  Lee 
place,  and  75  bushels  of  com  more  or  less 
raised  on  the  Ed  Lee  place  and  one  mare 
named  Stella— now  therefore  In  consideration 
of  said  release,  we  the  said  bondsmen  as  afore- 
said, hereby  turn  over  and  assign  to  the  said 
Cliff  Foy  &  Bros.,  all  the  property  levied  on 
in  the  case  above  enumerated  and  hereby 
agree  to  hold  said  Cliff  Foy  &  Bros.,  harmless 
In  the  sale  thereof,  and  that  we  will  pay 
whatevor  further  claim  the  said  estate  may 
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bare  therelo."  It  was  then  averred  In  the 
complaint,  as  amended,  tbat  the  condition  of 
■aid  agreement  had  been  tiroken  by  the  de- 
fendantB*  In  that  a  certain  lot  of  com  of 
abont  100  bnshelii;  which  .constltnted  a  part 
of  the  property  tamed  over  and  assigned  to 
the  plalntttfs  npon  the  terms  and  condltloni 
of  said  agreement  and  which  had  been  sold 
bj  them  after  It  had  been  so  assigned,  was 
claimed  1^  one  Helms,  and,  after  a  snit 
therefor  bronght  hy  aald  Helms  against  the 
plaintiffs,  jndgmeat  was  recovered  against 
the  plaintiffs  for  the  value  of  the  com  and 
the  costs  of  the  salt,  amoantlng  to  $76,  which 
was  paid  by  the  plalntlfls.  And  it  Is  further 
averred  tbat  the  property  released  and  as- 
signed to  tbe  plaintiffs  by  the  deCendants.  un- 
der the  terms  of  the  agreement,  were  sold 
by  them  under  flM  terms  of  the  mntgages 
plalntiltB  held  on  the  same,  after  having 
been  seized  or  levied  upon  by  virtue  of  said 
mortgage  and  fliat  said  ^Im^  recovered  the 
value  of  tibe  property  from  the  plaintiffs  by 
reason  of  a  title  euperlor  to  that  of  defend- 
ants.  In  addition  to  the  $75  damage  claim- 
ed, the  plaintiffs  also  claimed  flft  as  tbe 
amount  of  the  attorney's  fee  they  bad  Incar^ 
red  and  paid  to  defend  the  suit  brou^t 
against  them  in  which  the  recovery  was  had. 
To  this  complaint  the  defoidants  demurred 
on  several  grounds,  which  may  be  summax- 
iaed  as  follows:  <1)  The.  complaint  falls  to 
show  that  there  was  any  consideration  mov- 
ing from  i^lntUEs  or  any  one  else  to  de- 
fendants for  the  making  of  the  contract  sued 
on.  (2)  Said  complaint  purports  to  be  for  tbe 
breach  of  a  contract,  and  said  complaint  falls 
to  set  out  a  valid  contract  for  tbe  breadi  of 
which  an  action  will  lie.  ^  The  contract 
set  nwth  in  said  complaint  la  uncertain  and 
indefinite.  (4)  Said  complaint  fails  to  show 
ito  allegations  that  there  was  any  sale  of 
the  property  described  therein  except  by 
plaintlfb  themselves.  (S)  Because  said  com- 
plaint claims  the  co«t  of  the  suit  between 
plaintiffs  and  one  Helms.  (8)  Because  said 
complaint  claims  damages  for  the  attorney's 
fees  incurred  by  plalntUb  to  a  salt  between 
platotlfb  and  one  Helms.  (7)  Because  tbe 
Instrument  sued  on  is  set  out  to  haec  verba, 
and  it  «hows  on  its  face  that  it  fixes  no  lia- 
bility on  elUier  of  defendants.  <8)  Bald  com- 
pSatot  falls  to  set  forth  snffit^ent  facto  to 
show  that  defendanto  are  liable  on  this  in* 
stnunoit  soed  on.  The  defendants*  demur- 
rer to  tbe  complaint  vras  sastotoed,  and,  tbe 
platatlflte  deeUnlng  to  plead  further,  Judg^ 
ment  was  rendered  in  favor  of  tbe  defend- 
ants. Flatotlffs  appeal,  and  assign  as  error 
the  rallngs  of  the  court  to  enstatolng  the  de- 
murrer. 

P.  A.  McDanlel,  for  appellants. 

DOWDBU^  J.  The  contract  set  out  to 
luec  verba  to  the  complaint  and  for  an  al- 
lied toeadi  of  which  the  sutt  Is  brought,  Is 
somewhat  indefinite  and  obscure  to  term^ 
but  capable  <tf  bdng  roidered  cortato  by  mat* 


ter  aliunde.  The  consideration  set  forth  to 
the  contract  for  the  guaranty  given  was  the 
release  by  the  platotlffs  of  certain  ptopoty 
upon  wbkSx  they  had  a  mortgage  and  which 
they  bad  seized  under  process.  Tbe  cm- 
slderatlon  was  a  ralnable  on^  and  sufilclent 
to  support  a  promise.  In  consideration  of 
the  release,  tbe  defendanto  inromised  to  bold 
the  plototUEs  "harmless  to  the  sale  ot  the 
remaining  pn^»erty  held  by  platotlffs  under 
their  mortgage,  and,  to  addition  to  toe  prom- 
ise to  bold  "harmless,"  agreed  *'to  pay  what- 
ever farther  claim  the  said  estate  may  have 
thereto";  toat  la,  according  to  the  avennento 
of  the  complatot,  to  the  reroatotog  property 
held  by  plaintUto  under  fbelr  mortgage.  The 
complatot  avers  a  breach  of  the  contract  to 
that  the  defendanto  failed  and  refused  to 
bold  the  plaintiffs  harmless  to  tbe  sale  of 
said  property,  and  that  said  property  vras  lost 
to  platotUEs  by  a  superior  claim  and  title  to 
anotho:.  The  avomento  of  die  complatot  as 
amended  suffldently  set  fbrtb  a  cause  of  ac- 
tion, and  were  not  subject  to  any  of  the 
grounds  of  demurrtt  toterposed.  Tbe  court 
erred  to  sustolnlng  the  demurrer. 

The  Judgment  will  be  reversed  and  tbe 
cause  remanded. 

(US  Ala.  111> 

STATE  V.  SMITH. 
(Supreme  Court  ot  Alabama.  June  80,  1903.) 

CRIMINAL  LAW— PRBLIHINART  EXAMINATION 
— aVIDBNCB  OP  AGCOMPUCB 
-^UFFICIBNCT. 

1.  Stoce,  under  Code  1806,  f  6S00,  a  defend- 
ant cannot  be  coiivlcted  of  a  felony  on  the 
uncorroborated  evidence  of  an  accomplice,  such 
evidence  is  insnffldent  to  establish  probable 
cause  of  tbe  commission  of  a  felonr  on  a  pre- 
llminaiT  examlnatkm  of  defeodaDt,  so  as  to 
EDthorixe  his  commitment  to  await  the  action 
of  the  grand  Jury. 

Appeal  from  Probate  Oonrt,  Ctoffee  Oounty; 
F.  M.  Bushing.  Judge. 

Habeas  corpus  by  Henry  Smith  to  obtoto 
his  release  from  a  commitment  by  a  Jnatioe 
after  preliminary  examinatlWL  From  a 
Judgment  discharging  the  prtoonar,  flw  state 
aK>Cftls>  Affirmed. 

Hassey  Wilson,  Atty.  Oen.,  for  flie  State. 
J.  F.  Banders,  tot  appellee. 

McCLBLIi&N,  a  X.  Some  dtfubt  waa  ex- 
pressed or  implied  to  Six  parte  West,  100  Ala. 
65.  14  South,  eol,  of  the  soundness  of  the 
propositions  announced  to  Sx  parte  Obam- 
pion,  52  Ala.  Sll,  to  tbe  effect  that  when  a 
prisoner  committed  on  iffellmlnary  examina- 
tion appUes  for  bis  discbarge  on  habeas  cor- 
pus, he  "ought  not  to  be  discharged  without 
all  toe  wttnesses  tbat  bad  been  previously 
examined  against  htm.  If  stni  living  and  at- 
tainable, being  produced  and  examtoed,"  and 
that,  "to  tbe  absence  of  any  material  vrit- 
ness  irtio  prevtously  testified  agatost  blm, 
tiie  question  fOr'  ctmslderatlon  sbould  r^ta 
to  the  amount  of  bail,  if  the  case  be  baila- 
ble.*' What  was  thus  said  to  COiaroploa's 
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Cue.  and  also  vbat  was  MUd  In  Wesf  t  OaM 
Id  eriUdam  thereof,  seem  to  bave  been  dicta. 
We  do  not  propose  to  declare  here  vblcSi  of 
these  dicta  Is  sound,  for,  being  unnecessary 
to  the  decision  of  the  case  in  hand,  onr 
dedaratlon  vonld  be  dlcttim  also;  but  we  re- 
fer to  those  eases  here  for  the  purpose  of 
ouiTentence  in  fntare  dlscnsskms  of  the 
qnestlon  when  its  determination  may  become 
necessary. 

In  the  present  ease  we  hold  that  the  bill 
of  eaneptlona  shows  that  all  the  testlmoDy 
adduced  before  the  committing  magistrate 
was  before  the  probate  Judge  on  the  trial 
had  In  reqiKmse  to  the  petltkm  tor  habeas 
corpus  and  discharge.  It  was  shown  that 
only  one  witness  was  examined  by  the  mug- 
Istrate;  that  that  witness  was  present  at  the 
trial  on  habeas  corpos  before  the  probate 
judge,  so  that  he  might  hare  been  examined 
by  tbe  stats  If  Its  .prosecuting  officer  had 
dflfllred  to  examine  hbn;  and  tbat  tbe  peti- 
tioner admitted  not  only  Qiat  he  would  tes- 
tify on  this  trial  wbat  be  had  deposed  to 
on  the  preliminary  bearing,  stating  what  his 
testimony  on  that  bearing  was,  but  also  tbat 
tbat  testimony  would  be  sufficient  to  show 
probable  (»u8e  to  bellere  the  petitioner 
guilty  of  the  offense  cbarged.  and  hence  to 
require  a  denial  of  hla  prayer  to  be  dischar- 
ged, but  for  the  fact  tbat  the  wltoess,  as 
^own  by  his  testimony  as  adduced  on  flie 
former  trial  and  as  brought  before  the  court 
in  the  manner  we  bare  Indicated  on  tbls 
trial,  was  an  accomplice  of  the  petitioner, 
if  the  latter  was  at  all  Implicated  In  the  of- 
fense. In  onr  opinion,  the  whole  of  the  evi- 
dence on  preliminary  hearing  was  In  this 
manner  laid  before  tbe  probate  judge,  and 
we  shall  consider  the  case  here  as  If  that 
witness  had  been  sworn  and  examined,  sav- 
ing the  possible  complication  that  might  have 
resulted  from  the  petitioner's  having  Intro- 
duced him. 

The  above  concltislon  leaves  but  one  ques- 
tion in  the  case;  that  Is.  whether  the  un- 
corroborated testimony  of  an  accomplice  may 
be  sufficient  to  show  probable  cause  to  be- 
lieve tbat  a  felony  has  been  committed,  and 
that  the  party  under  inquiry  is  guilty  there- 
of. An  accomplice  was  a  competent  witness 
at  common  law,  when.  In  tbe  discretion  of 
toe  court  or  prosecuting  officer,-  he  was  ad- 
mitted as  a  wltoess;  but  his  testimony  was 
regarded  as  issuing  from  a  polluted  source, 
and  It  was  tbe  recognized  practice  of  the 
courts  to  charge  Juries  tbat  It  should  be  re- 
ceived with  caution,  and  closely  and  doubt- 
ingly  examined,  and  to  advise  them  that  a 
conviction  should  not  be  bad  upon  It  unless 
it  was  corrol)orated  In  some  material  par- 
ticular to  the  connection  of  the  defendant 
with  the  act  charged.  1  Am.  A  Eng.  Eaey. 
Law,  ppi  393,  397,  398,  400.  Many  years  ago 
toe  foregoing  principles  of  toe  common  law 
were  accentuated  and  crystallized  toto  a 
statute  in  this  state,  which  posittvely  forbade 


a  conviction  In  any  case,  felony  or  mUde- 
meaner,  on  the  uncorroborated  testimony  of 
an  accomplice.  By  an  act  of  1868  it  was 
provided  that  said  statote  should  "not  extend 
to  trials  on  indictments  for  misdemeanor." 
and  thereafter  the  original  statote  took  on 
toe  form  It  now  has  as  embodied  In  section 
B300  of  the  Code  of  1896.  vis.:  "A  convic- 
tion of  felony  cannot  be  bad  on  the  testi- 
mony of  an  accomplice,  unless  corroborated 
by  otoer  evidence  tending  to  connect  toe  de* 
fwdant  with  toe  commission  of  the  offense; 
and  such  coirobomtlve  erldaioe,  If  it  mere- 
ly shows  the  commission  of  the  (rffense,  or 
the  circumstances  toereof,  la  not  anffldent** 
It  Is  to  be  noted  tbat  thla  statoto  to  tMnii 
operates  only  to  provent  convictions  of  fOl- 
ony  on  tbe  testimony  of  an  accompllcew  It 
does  not,  to  terms,  apply  to  preliminary  ex- 
aminations, nor  to  trials  on  habeas  corpus, 
nor  to  the  exclusion  of  a  finding  of  probable 
cause  for  believing  tbat  an  offense  has  been 
committed,  and  tbat  toe  accused  Is  guilty 
toereof,  on  such  examination  or  trial.  Yet, 
to  our  opinion,  its  effect  Is  to  stamp  a  policy 
upon  toe  administration  of  toe  law  to  this 
connection  which  cannot  be  carried  out  un- 
less It  be  given  operation  upon  cases  wbere 
too  inquiry  Is  probable  cause  vel  non,  as  well 
as  where  the  toqulry  la  as  to  absolute  guilt 
Tbe  statote  Infects  tbe  testimony  of  accom- 
plices with  such  absolute  Infirmity  as  toat 
not  only  may  tbe  citizen  be  not  convicted 
upon  it,  but  as  also  that  he  should  not  be 
deprived  of  his  liberty  In  entlclpatiott  of  a 
final  trial  upon  It  A  consideration  of  prac- 
ticabilities to  toe  administration  of  tbe  crim- 
inal law,  so  to  speak,  would  seem  to  enforce 
toe  same  conclusion.  Why  should  toe  citlsen 
be  held  to  toe  grand  jury,  or  indicted  by  the 
grand  jury,  on  testimony  upon  which  no 
petit  Jury  could  possibly  convict  him?  Wbat 
good  end  could  be  served  by  such  a  proceed- 
ing? Oan  toere  be  said  to  be  even  probable 
cause  shown  In  any  case  by  testimony  which 
toe  law  expressly  and  pofdtlvely  declares  to 
be  insufficient  to  support  a  convlctiont  We 
tolnk  not.  The  whole  toeory  of  holding  ac- 
cused persons  to  toe  grand  jury  is  toat  the 
evidence  before  toe  examining  magistrate  or 
tbe  Judge  on  habeas  corpus  is  sufficient  to 
sustain  a  finding  of  gnlEt  by  a  petit  jury 
when  be  shall  be  indicted  and  brought  to  the 
bar  of  the  court.  When  there  la  not  such 
evidence,  It  Is  not  toe  contemplation  of  toe 
law  that  the  accused  shall  be  held.  To  hold 
him  would  be  a  vain  and  useless  thing,  to- 
TolTing  bis  IncarceratloD  not  as  a  punish- 
ment for  crime,  and  not  really  to  tbe  end 
that  be  should  be  tried  for  a  crime  charged 
of  bis  probable  guilt  of  which  toere  is  evi- 
dence to  prove,  but  at  tbe  best  upon  a  mere 
speculation  that  evidence  may  be  found  to 
corroborate  tbat  of  the  accomplice.  The 
evidence  before  toe  probate  judge  to  tola 
case  tending  to  show  toe  guilt  of  toe  peti- 
tioner was  that  of  toe  accomplice  alone  and 
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ancorroborated.  The  Jadge  correctly  aiBcbar- 
eed  the  petitioner,  and  his  order  to  fbat  ef- 
fect !•  affirmed. 


(138  Ala.  177) 

JBSSB  FBBNGH  PIANO  &.  ORGAN  GO.  t. 

BRADLEX. 

(Sopreme  Court  of  Alabama.  Jane  80,  1903.) 

DBTINn>-BIOHT  OF  POSSBSSION-^PROOF-TI- 
TZiB—FRAUDDLBNT  CONTRACT  ~  RBSCISSION 
— CONDinONAL  TENDER— PLBIA. 

1,  In  detkiDe  to  recover  a  chattel,  plalatUt 
cannot  record  where  the  proof  failed  to  ibow 
his  rii^t  to  the  poueasioa  of  the  chattel  at  Uie 
time  salt  was  hrought. 

2.  Where,  In  an  action  of  detlnne  to  recover 
a  piano,  for  which  defendant  had  given  an 
organ,  paid  f  10,  and  i^ven  two  notes  for  S95 
each,  he  admitted  that  ^lotiff  retained  title 
to  the  piano,  hot  alleged  facts  authorizing  a 
rescission  of  the  contract  for  frand,  and  plead- 
ed a  conditional  tender  of  the  piano  on  deliverr 
of  the  money  paid,  the  organ,  and  the  notes, 
snch  plea  stated  a  soffldent  defense  to  Oie  ac- 
tion. 

Appeal  from  Clrcnlt  Oonr^  Butler  Oonnty; 
J.  CL  Richardson,  Judge. 

Detinue  by  the  Jesse  French  Piano  & 
C^gan  Company  against  D.  O.  Bradley. 
From  a  Judgment  In  favor  <tf  defendant, 
plaintiff  appeals.  AfOrmed. 

The  defendant  pleaded  non  detlnet  and 
the  following  special  plea:  "And  for  further 
answer  to  the  complaint  defendant  says  that 
he  purchased  from  the  plaintiff  the  piano 
sued  for,  the  plaintiff,  as  a  part  of  the  con- 
tract of  purchase,  reserving  title  thereto,  on 
or  about  the  30th  day  of  March,  1900;  that 
said  contract  of  purchase  was  made  with 
one  T.  A.  Waller,  as  the  agent  of  the  plain- 
tiff; that  at  the  time  of  said  purchase  plain- 
tiff, through  Its  said  agent,  represented  to 
defendant  that  the  piano  was  new,  and  fresh 
irom  the  factory,  and  that  It  was  flrst-class  lu 
every  respect;  that  with  this  xmderstandlng, 
and  as  a  part  of  the  agreement,  and  relying 
iq^n  said  representations,  the  defendant  paid 
plaintiff's  agent  (10  cash,  and  also  delivered 
to  him  an  organ  of  the  value  of,  to  wit,  (75 
or  (80,  and  also  executed  two  notes  to  plain- 
tiff In  the  sum  of  (95  each,  due  and  payable 
respectively  on  November  15, 1900,  and  1901; 
that  afterwards  defendant  discovered  that 
the  representatlona  of  plaintiff's  agent  that 
said  piano  was  new.  fresh  from  the  factory, 
and  flrst-class  In  every  respect,  were  untrue; 
that  said  piano  was.  In  point  of  fact,  a  sec- 
ondhand piano,  that  had  been  previously  sold 
to  one  White  at  Brewton,  Alabama,  and  had 
been  used  for  some  time;  that  when  defend- 
ant became  aware  that  these  representations 
were  untrue  he  notified  plaintiff  of  the  same, 
and  offered  to  rescind  said  contract  of  sale; 
that  he  offered  to  turn  the  piano  over  to  plain- 
tiff at  any  time,  and  demanded  the  return 
of  the  money  paid  out  by  him,  and  also  the 
organ  and  the  notes  which  had  been  ex- 
ecuted by  him;  that  plaintiff  has  failed  to 

1 L  Bw  Dotlnae,  vol.  U,  Cent  Dig.  |  B, 


return  said  money,  organ,  and  notes,  and 
defendant  hereby  offers  and  holds  himself  in 
readiness  to  turn  over  to  plaintiff  said  piano 
sued  for  at  any  time  the  plaintiff  will  restore 
to  him  the  money  paid  out  by  him,  on  said 
piano,  and  also  the  organ  and  notes  executed 
by  him,  or  the  reasonable  value  of  said  or- 
gan, wherefore  defendant  says  plaintiff  ought 
not  to  recover."  Plaintiff  moved  to  strike 
such  plea  from  the  file  upon  the  grounds 
that  It  was  frlvoloud,  and  set  up  no  matter 
relevant  to  the  issue  in  the  case,  and  was  uo 
answer  to  the  complaint  This  motion  was 
overruled,  and  to  this  ruling  the  plaintiff 
duly  excepted.  Thereupon  the  plaintiff  de- 
murred to  the  special  plea  upon  the  follow- 
ing grounds:  "(1)  That  said  plea  shows  on 
Its  face  that  the  plaintiff  reserved  title  to  the 
property  sued  for,  and  defendant's  offer  to 
rescind  was  condltionaL  (2)  That  said  plea 
shows  on  its  face  that  the  plaintiff  reserved 
the  title  to  the  property  sued  for,  and  said 
plea  fails  to  set  up  or  all^e  any  facta  show- 
ing that  plaintiff  had  parted  with  such  titie, 
or  that  the  defendant  was  entitled  to  the 
possession  of  the  property.  <3)  That  said  plea 
shows  on  its  face  that  the  plaintiff  reserved 
the  title  to  the  property  sued  for,  but  taSa 
to  allege  or  set  np  any  facts  which  would 
avoid  plaintUTB  right  to  recovery.  (4)  That 
said  plea  Is  insufficient  in  law."  This  de- 
murrer was  overruled,  and  to  this  ruling  the 
plaintiff  duly  excepted.  There  were  verdict 
and  Judgment  for  the  defendant.  Plaintiff 
appeals,  and  assigns  as  error  the  rulings  of 
the  court  upon  the  pleadings. 

Bay  Btuhton  and  0.  B.  Hamflton,  for  ap- 
pellant D.  M.  Powell,  for  appellee. 

TYSON,  J.  It  Is  elementary  that  the  gist 
of  this  action  is  the  wrongful  detention.  It 
Is  also  elementary  that  the  plaintiff  must 
have  the  right  to  tbe  possession  of  the  chat- 
tel at  tbe  commencement  of  tbe  suit,  In  order 
to  recover.  The  defense  Invoked  by  the  spe- 
cial plea  filed  by  defendant  challenges  the 
plaintiff's  right  to  tbe  possession  of  the  piano. 
It  Is  true  It  shows  a  title  In  plaintiff  to  the 
piano,  but  It  asserts  tbe  right  of  defend- 
ant to  retain  the  possession  of  It  until  the 
money  paid  and  tbe  organ  delivered  by  de- 
fendant to  plaintiff  on  account  of  the  pur~ 
chase  is  returned  to  him.  It  alleges  a  rescis- 
sion of  the  contract  of  sale,  and  an  offer  to 
return  the  piano  to  plaintiff,  and  a  demand 
of  tbe  return  of  the  money  paid  plaintiff  and 
of  the  organ  delivered  to  plaintiff,  and  a  re- 
fusal of  that  demand.  It  also  contains  an 
offer  to  deliver  the  piano  at  any  time  upon 
the  restoration  to  bim  of  the  money,  the  or- 
gan, or  Its  reasonable  value,  and  the  notes 
held  by  plaintiff,  given  by  defendant  for  the 
balance  of  the  purchase  price  of  the  piano. 
In  Jones  v.  Anderson,  82  Ala.  302,  2  South. 
911,  It  Is  said:  "Wheil  a  purchase  of  property 
is  made  by  one  person  from  another  by  false 
pretense  or  other  like  fraud,  the  party  de- 
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fmoded  iiut7  «leet  to  rMdnd  the  aale  within 
B  reaBonabie  time  after  discovery  of  the 
fraud.  But  there  can  usually  be  no  resclft- 
■ton  nnlees  both  partteB  can  be  restored  prac- 
tically to  the  condition  In  which  they  were 
before  the  contract  was  made,  Thla  InTOIves 
the  reatoratton  of  whatever  of  valne  each 
may  have  received  under  tiie  contxaet"  In 
Eagan  Co.  v.  Johuson.  82  Ala.  23&  2  Sooth. 
304,  It  Is  said:  "If  he  [the  purchaser]  has 
acquired  pofisesaion,  he  most  tender  It  back 
within  a  reasonable  time,  uocobdltionaUy,  if 
he  has  made  no  payment  If  he  has  made 
payment,  total  or  partial,  he  may  qualify  the 
tender  back  by  a  retention  of  poasesBlon  until 
teatitntion  is  made.  For  this  purpose,  and  to 
this  extent,  the  law  allowB  him  to  retain  the 
pooBCsalon  as  a  secorlty."  The  conrt  cwrect- 
ly  overmled  the  motion  to  strike  the  plea 
and  the  demurrer  iBterposed  to  it.  • 
Afflnned. 


(137  Ala.  SH] 

UcLBAN  r.  WBIOHT  ct  aL 
(Supreme  Court  of  Alabama.  Jane  80,  1906.) 

ATTACHHXNT— ACTION  ON  BOND— VAUDITT— 
ATTACBMBNT  AFFIDAVIT— I N8UFFI- 
GUmCT— DEFBHSES. 

1.  It  was  no  objection  to  the  vaUU^  of  an 
attachment  bond,  on  which  rait  was  bronght, 
that  the  names  of  two  of  the  defendants  who 
signed  as  sureties  at  the  bottom  did  not  aivear 
In  the  bodj  of  the  bond. 

2.  Where  an  attachment  was  Issaed  by  the 
derk  on  an  affidavit  which  disclosed  no  statu- 
tory ground  for  the  issuance  of  an  attachment, 
ID  violation  of  Code  1896,  S  B27,  such  failure 
was  no  defense  to  an  action  on  the  bond. 

Appeal  from  Circuit  Court  Lee  Oannty;  A. 
A.  Evans,  Judge. 

Action  by  Mrs.  M.  C  McLean  against  W. 
W.  Wright  and  others  on  an  attachment 
bond.  From  a  judgment  In  favor  of  defend- 
ants, plaintiff  appeals.  Beversed. 

The  complaint,  as  amended,  contained  two 
counts.  Under  the  opinion  on  the  present 
appeal  It  is  only  necessary  to  refer  to  the 
second  count  In  this  count  the  plaintiff 
set  out  the  attachment  bond,  in  the  body  of 
which  only  the  name  of  W.  W.  Wright  as 
obligor  appeared.  This  bond,  however,  was 
signed  by  all  of  the  defendants.  This  bond 
was  conditioned  to  pay  Mrs.  M.  C.  McLean 
all  sncb  damages  as  she  may  sustain  by  the 
wrongful  or  vexations  suing  out  of  said  at- 
tachment. The  complaint  also  set  out  at 
length  the  affidavit  made  by  the  defendant 
Wright  to  procure  the  Issuance  of  a  writ  of 
attachment.  This  affidavit,  after  reciting 
the  appearance  of  Wright  before  a  Jnstice 
of  peace,  stated  that  be  deposed:  "That  Mrs. 
M.  a  McLean  is  Justiy  indebted  to  him  in 
the  snm  of  seven  hundred  and  twenty-eight 
dollars,  after  allowing  the  Just  offsets  and 
discounts,  and  that  the  said  Mrs.  M.  G  Mc- 
Lean is  now  due  the  plaintiff  seven  hundred 
nod  twenty-eight  dollars  in  notes,  and  that 
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the  same  la  not  paid;  and  that  this  attach-, 
ment  Is  not  sued  out  by  him  for  the  purpose 
of  .vexing  or  harasBlnK  the  said  defendant" 
The  complaint  then  contlnned  as  follows: 
"Pla^tifl  further  avers  that  said  attachment 
was  sued  out  by  said  W.  W.  Wright  and  was 
^vcured  by  him  upon  the  flllng  of  the  said 
bond  and  affidavit  And  she  ftnrther  avers 
that  she  has  employed  counsel  to  defend  said 
attachment  suit  and  that  they  did  defend 
said  suit  and  agreed  to  pay  them  a  reason- 
,  able  fee  for  said  services,  aqd  she  avers  that 
$1S0  would  be  a  reasonable  fee  for  said  serv- 
ices, and  she  claims  said  amount  in  this  suit. 
Flaintlfl  avers  that  the  condition  of  said 
bond  ,  has  been  breached  by  the  defendants 
In  this,  to  wit:  (1)  Because  no  statutory 
grounds  existed  for  the  issuance  of  said  at- 
tachment At  the  time  of  its  Issuance;  (2)  be- 
cause said  attachment  was  wrongfully  sued 
out;  (3)  because  said,  attachment  was  vex- 
atiously  sued  out;  (4)  because  said  attach- 
ment was  maliciously  sued  out;  (5)  becanse 
there  was  no  probable  cause  for  believing 
t^t  any  grounds  for  attachment  existed  at 
the  time  that  said  attachment  was  sued  out 
And  plaintiff  further  alleges  that  at  the  time 
of  the  suing  out  and  Issuance  of  said  at- 
tachment writ  she  was  doing  a  large  and 
lucrative  mercantile  business  in  the  town  of 
Anbum,  Alabama,  and  said  atiachment  was 
wrongfully  levied  upon  her  whole  stock  of 
goods,  and  said  goods  thus  taken  from  her, 
and  her  store  was  closed  by  the  sheriff  un- 
der said  attachment  whereby  she  was  dam- 
aged as  aforesaid,  which  damages,  nor  any 
part  thereof,  have  been  paid;  hence  she 
sues."  The  defendants  demur  to  the  com- 
plaint upon  the  following  grounds:  (1)  Be* 
cause  the  bond  sued  on  shows  that  none  of 
the  defendants  were  named  in  said  bond 
except  W.  W.  Wright.  (2)  It  falls  to  show  at 
whose  suit  said  attachment  was  sued  out. 
(3)  It  fails  to  show  with  sufficient  certainty 
how  and  in  what  amounts  plaintiff  was  dam- 
aged. (4)  It  fails  to  show  that  plaintiff  did 
employ  counsel,  or  bow  much  she  paid  or 
agreed  to  pay  him,  or  whether  or  not  he 
ever  rendered  her  any  service.  (5)  It  falls 
to  make  or  give  the  several  amounts  claimed 
by  plaintiff  which  go  to  make  up  the  aggre- 
gate amount  claimed.  (6)  It  does  not  aver 
the  falsity  of  the  particular  fact  or  facts 
stated  in  affidavit  for  ground  of  attachment. 
(7)  It  does  not  show  upon  what  ground  said 
attachment  Issued,  or  that  the  same  was 
false. 

Barnes  &  Dnke,  toi  appelhint 

TYSON.  J.  This  action  is  brought  upon  an 
attachment  bond,  and  seeks  to  recover  dam- 
ages for  an  alleged  breach  of  It  The  com- 
plalDt  as  originally  framed  contained  only 
one  count  That  count  was  amended,  as 
was  the  complaint  by  the  addition  of  a  sec- 
ond count  A  demurrer  to  both  counts  was 
sustained,  and,  plaintiff  declining  to  plead 
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orer,  Jndgmoit  "was  entered  for  defendant 
Appellant's  connsel  In  tbelr  argument  only 
Insist  npott  tbe  suffldency  of  the  added  .or 
second  count.  The  bond,  the  foundation  of 
the  suit,  iB  set  out  In  full,  as  also  Is  the 
affidavit  npoo  which  the  mit  of  attachment 
was  procured.  In  the  t>od7  of  the  former 
only  the  name  of  the  prlndpal  appears,  and 
Its  condition  Is  to  pay  all  such  damages  as 
the  plaintiff  In  tills  suit  may  sustain  by  the 
vrongful  or  Tezations  suing  out  of  the  at> 
tacbment  wilt.  etc.  The  affldaTlt  discloses 
no  statutory  ground  erlsHng  for  the  issuing 
of  the  attachment  The  complaint  however, 
aveza  that  the  attachment  was  procured  up- 
on tbe  flUug  of  the  bond  and  affidavit  and 
that  no  statutory  ground  existed  for  Its  is- 
suance. It  also  avers  the  levy  of  the  writ 
upon  a  stock  of  goods  belonging  to  plalntm^ 
etc..  to  her  damage,  etc; 

The  first  ground  of  fhe  demurrer  chal- 
lenges the  validity  of  the  bond  on  tbegrannd 
that  the  oames  of  two  of  the  defendants,  who 
signed  it  as  sureties,  at  the  bottom,  do  not 
appear  In  Its  body.  There  la  no  merit  in  tiila 
objection.  Grlmmet  v.  Henderson's  Adm'r, 
66  Ala.  521.  Other  grounds  raise  an  objec- 
tion to  the  validity  of  the  bond  on  account 
of  the  defect  in  the  affidavit  pointed  out 
above.  It  is  true  section  627  of  the  Code  of 
1896  imposed  tbe  duty  upon  tbe  officer,  be- 
fore IsBoing  tbe  attachment  In  this  case,  to 
require  the  plaintiff  to  make  affidavit  that 
one  of  tbe  statutory  grounds  (section  5*26, 
Id.)  existed;  but  we  apprehend  tbat  his  fail- 
ure to  do  so.  or  his  issuance  ot  the  writ  upon 
an  affidavit  not  complying  with  the  requisi- 
tions of  tbe  statute,  cannot  relieve  the  ob- 
ligors on  the  bond,  also  given  as  required 
(section  628,  Id.)  as  tbe  condition  to  Its  is- 
suance,  ot  their  contractual  undertaking  to 
pay  plaintiff  all  such  damages  as  she  may 
sustain  by  the  wrongfiil  or  vexatious  suing 
out  of  tbe  attachment.  Their  undertaking 
is  valid  and  binding,  although  tbe  writ  may 
be. quashed  upon  proper  steps  taken  by  de- 
fendant In  tbe  attachment  case,  unless  the 
affidavit  be  amended;  which  can  be  done 
(section  664,  Id.).  Indeed,  if  the  statute  per- 
mitted no  amendment  of  the  affidavit  so  as 
to  cure  the  defect  and  tbe  writ  was  void,  this 
would  not  destroy  the  binding  efficacy  of  the 
bond.  Zechman  v.  Haak.  86  Wis.  666,  66 
N.  W.  168.  As  said  In  that  case:  "It  was 
voluntarily  entered  Into  by  defendant  for  tbe 
purpose  of  procuring  the  seizure  of  plain- 
tiff's property  under  the  writ  of  attachment 
and  it  accomplished  that  result,  to  the  great 
damage  and  Injury  of  plaintiff.  •  •  • 
Why  should  he  be  relieved  from  liability 
merely  because  the  seizure  of  plaintiff's  prop- 
erty he  thus  procured  to  be  made  was  ille- 
gal? It  seems  to  us  that  such  illegality  Is 
an  unanswerable  reason  why  he  should  be 
held  liable."  At  best,  the  defect  under  our 
statutes  being  curable  by  amendment  It 
amounts  to  no  more  than  a  mere  Irregnlailty. 


of  which  the  defendants,  ot  coura^  cannot 
take  advantage.  Brovra  r.  Tldriclc  (8.  D.) 
86  N.  W.  185. 

On  the  averments  <tf  Hie  complaint  it  la 
entirely  dear  that  the  plaintiff  la  entitled 
to  recover  at  least  nmnlnal  damages  and  rea- 
sonable counsel  fees  alleged  to  have  bera  in- 
curred Yfy  her  In  defending  tiie  attachment 
snlt  which  we  hold  la  sufflclentiy  averred. 

We  hava  examined  tbe  other  gnmnda  of 
the  demurrer,  and  find  no  merit  In  any  ot 
them. 

Reversed  and  remanded. 


OK  AU.IH) 

BIDBR  V.  WOOD.* 
(Supreme  Court  of  Alabama.  June  80,  1908.)  ' 
CONTRA.CT— UBBTINO  OF  HINDS. 
1.  After  neKOtlations  for  purdksse  of  canned 
corn  by  plaintiff  from  defendant  defendant  de- 
clined a  proposition,  and  made  a  counter  uropo- 
sition,  saying;  "We  have  booked  your  order  for 
*  *  *  700  cases  as  per  your  tetter  of  June 
18th."  In  tbe  letter  of  June  18th  written  after 
plaintiff  bad  seen  defendant's  sample,  but  be- 
fore he  had  sent  to  defendant  a  sample  of  tbe 
com  which  he  bad  got  from  another  mannfac- 
turer,  plaintiff  said:  "I  want  the  quality  of 
com  a  little  impTOved  and  a  little  sugar  used 
In  it  If  you  think  it  advisable.  •  •  •  I  want 
to  continue  to  use  tbe  brand  always  and  I  want 
OS  good  com  aa  can  be  bad  for  a  standard 
grade,  tender  and  sweet"  Plaintiff,  in  reply 
to  defendant,  wrote:  "If  1  want  200  cases  more 
can  I  get  th«n?  *  *  •  Remember  in  yours 
of  July  6th  you  agree  to  gire  me  corn  equally 
as  good  as  the  sample  I  sent  you,  let  me  im- 
press upon  you  tbe  importance  of  doing  that 
very  thing,  for  I  am  guaranteeing  tbe  com 
equal  in  every  respect  to  the  sample  I  sent  yon. 
and  If  it  falls  short  I  will  have  trouble  with  it 
and  should  in  sncb  event  look  to  yon  to  make 
it  good."  Beld,  tbat  there  was  no  meeting  of 
the  minds  of  the  parties,  so  that  defendant  could 
reject  the  stipulation  as  to  guarantying  the 
corn,  and  cancel  the  order. 

Appeal  fnMn  Olty  Oonrt  ot  Krmlngham; 
Wm.  W.  Wilkerson.  Judge. 

Action  by  B.  N.  Wood  against  Preston  Bl- 
dor.  Judgment  tor  plaintiff.  Defendant  aj^ 
peals.  Bevened. 

W.  K.  Brown  and  Saml.  D.  Murphy,  for 
appellant   Saml.  Will  John,  for  appellee. 

TYSON,  J.  This  action  Is  brought  to  re- 
cover damages  for  tbe  breach  of  a  contract 
wblcb  It  Is  alleged  was  entered  Into  between 
the  plaintiff  and  defendant  whereby  the  lat- 
ter agreed  to  deliver  to  tbe  former  700  cases 
of  canned  com  at  and  for  a  stipulated  price. 
Tbe  Important  question  presented  Is  whether 
tbe  minds  of  tbe  parties  ever  concurred  as 
to  the  terms  of  the  alleged  contract;  in  short, 
whether  tbe  plaintiff  bound  himself  to  re- 
ceive tbe  corn,  and  whether  tbe  defendant 
was  obligated  to  deliver  It  For  If  there  was 
no  aggregatio  mentlum— no  meeting  of  the 
two  minds  in  tbe  thing  to  be  done— neither  of 
them  was  bound,  and  there  was,  of  course,  no 
agreement  for  a  sale. 

Negotiations  or  proposals  between  parties 

•Retaearlng  dcoiod  July  t,  IHI. 
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lookliig  to  a  Bftle  am  nerer  obllgatorj  vntH 
they  are  accepted.  And,  bo  long  aa  an  Im- 
portant term  of  a  proposal  remain*  unaccept- 
ed or  unagreed  to  b7  both  parties,  their  minds 
bare  never  met— there  Is  lacking  that  element 
of  mutual  assent  so  essential  to  erery  agree- 
ment In  fbe  absence  of  this  element,  the 
negotiations  between  the  parties  amount  to 
nothing  more  than  mere  offers,  which  may  be 
finally  rejected  by  either  without  imposing 
any  liability  whaterer.  Blsslnger  t.  Prince, 
117  AU.  480.  23  South.  67.  AU  negotlaUons 
between  the  plaintiff  and  defendant  wwe  In 
viltlog,  and  evldeDoed  by  letters  that  passed 
between  them.  These  negotiations  were  open- 
ed by  the  plaintiff  by  letter  of  date  June  12, 
1901.  addressed  to  the  d^endant  in  Colum- 
bus, Ind.,  bis  place  of  bnslness,  reqnestlng 
Um  to  quote  his  lowest  price  tor  best  grade 
of  standard  com  t  o.  b.  Btrmingham,  Ala., 
800  to  1,000  cases;  also  reqnestlng  bis  terms 
and  a  sample  of  tbe  com.  Tbe  defmdant 
rqtUed  qnotlng  tbe  price  at  60  cents  per  dos. 
net;  at  15  craits  per  100  lb.  allowance,  terms 
regolar;  also  telling  plaintiff  he  conld  get 
sample  of  corn  from  Oolltaia  ft  Gow  of  his  ^ty. 
On  receipt  of  this  letter  plaintiff  asks  for 
tbe  lowest  i»ice  at  com  dellTered  t  o.  b. 
Btrmlnghun,  Ala.,  SCO  cases,  net  iwlvll^e  of 
anoUiCT  car,  etc  Again  defendant  replied 
qootlns  price  at  66  cents  per  doaen,  and  stat- 
iDg  the  freight  to  be  84  cents  fnun  bla  place 
to  Blrmingliam.  Plaintiff  then  wrote:  "You 
may  entor  my  order  for  one  car  of  best  grade 
standard  2  lb,  canned  sugar  com  at  65c.  per 
dos.  lab.  tratft  in  Birmingham,  Ala.,  reg- 
ular term^  wltb  pzirllege  of  two  can  of  same 
corn  at  aame  price.  *  *  *  I  want  the 
quality  of  Uie  com  a  little  improved  and  a 
little  sugar  used  ta  It,  if  you  think  it  advls- 
abla  *  *  *  I  want  as  good  com  as  can 
be  bad  for  a  standard  ^rade,  tender  and 
sweet"  Defendant  wrote  him:  "We  taaTO 
booked  yonr  ord»  for  a  car  of  2  lb.  sweet 
com  but  yon  did  not  say  bow  many  cases 
yon  wantedl  Wo  can  put  TOO  to  1200  caaes 
in  a  car.  Ton  b^ng  a  strai^ier  to  ns  and  a 
new  customer  we  will  baTe  to  bare  refers 
enee  as  to  your  financial  standing."  Plaintiff 
tat  bis  reply  to  this  letter  failed  to  definitely 
designate  the  number  of  cases  he  wanted, 
but  said,  "I  presume  I  shall  want  about  IGOO 
esses  In  two  Bhlpments,"  and  also  failed  to 
fomisb  tbe  references  as  to  bis  financial  stand- 
ing tbat  were  required.  He  stated  In  that  let- 
ter that  be  was  sending  a  samide  of  tiie  com 
Out  he  had  been  selling  tor  another  concern, 
and  wanted  to  know  If  the  com  tbaX  the  de? 
fendant  proposed  to  i^p  hhn  was  equal  in 
every  respect  to  that  sample. 

Up  to  this  point  It  Is  dear  that  tbe  plain- 
tiff himself  bad  not  agreed  to  be  bound, 
wbateror  may  baTe  been  the  attltade  of  tbe 
defendant  Again,  the  defendant,  after  ac- 
fcnowledgli^c  receipt  nt  Uie  sample  sent  him, 
and  anmring  the  plaintiff  that  tats  com  was 
equally  as  good  as  the  sample^  Inqidred  of 
blra  bow  many  oaaai  be  wonld  want;  also 


stating  that  it  was  Important  to  know  this 
fact,  BO  as  to  know  how  many  cases  he  bad 
actually  sold,  in  order  tliat  be  might  not  sell 
more  than  he  ^ected  to  pack.  As  the  de- 
fendant's business  was  that  of  canning  com, 
fruit,  etc.,  it  la  clear  that  tbe  reason  he  as- 
signed for  wanting  the  infM-maticm  Inquired 
for  was  entirely  reasonable.  To  thin  plaintiff 
replied  that  he  would  want  "1300  cases,  2 
doz.  to  case  2  lb.  cans  at  least  and  may  want 
1900  cases.  One  car  to  he  shipped  about  Get 
1  or  perhaps  last  of  S^tomber,  1001,  and  tbe 
other  car  to  be  ahipped  during  tbe  spring 
1902."  Also  expressing  himself  as  being  "ex- 
ceedingly anxious  about  tbe  quality  of  the 
goods,  that  it  Is  good  and  In  every  particular 
up  to  the  goods  I  have  been  atXttag  for  eight 
years,"  etc.  Defendant  In  reply  to  this  prop- 
osition declined  It,  and  made  a  counter  offer 
to  sell  plaintiff,  sajlng,  **We  bare  booked 
your  ordor  for  one  car  of  700  cases  aa  per 
yonr  letter  of  June  18tb,"  and  repeated  bis 
demand  for  reference  as  to  plalntUTi  finan- 
cial standing. 

This  brings  ns  to  a  eonstdetation  of  the 
letter  written  by  plalnttfl  upon  wbteb  turns 
tbe  question  that  Is  dedrtve  ot  this  case.  Did 
plaintiff  signify  in  It  tala  nnqnallfled  accept- 
ance of  the  proposal  to  sell  him  the  700  cases 
as  per  his  letter  of  June  tbe  18th  T  Tbe  let- 
ter of  June  tbe  18th.  It  will  be  well  to  note, 
was  written  prior  to  the  sending  1^  plaintiff 
to  defendant  of  the  sample  of  com  fwmeily 
sold  by  him.  That  letter  was  evidently  writ- 
ten after  plaintiff  had  gottm  a  sample  of  de- 
fendant's com  from  Collins  ft  Co.,  for  he 
says,  "X  want  tbe  quality  of  com  a  little 
improved  and  a  little  sugar  used  in  It  If  you 
think  It  advisable."  Conttanilng.  be  aays.  *^ 
want  to  continoe  to  ose  the  brand  alwaya  and 
I  want  as  good  com  as  can  be  bad  for  a 
standard  grade,  tender  and  sweet"  It  was 
with  reference  to  tbe  quality  of  tbe  com  thus 
named  that  defendant  made  tbe  offer  to  sbip 
the  700  cases,  and  not  with  reference  to  the 
sample  sent  to  bim  by  plaintiff.  Repeating 
the  question  pn^xHind^  above^  dU  plaintiff 
accept  the  offer?  To  show  that  be  did  not, 
we  have  only  to  qnoto  bis  letter:  "In  rcfply 
w  youni  of  the  SSrd  Inst  saying  you  have 
booked  my  order  fbr  700  cases  of  com  as  per 
my  letter  of  June  ISth.  If  I  want  200  cases 
more  can  I  get  them?  Please  let  me  know 
at  once.  Bemember  in  yours  of  July  6th 
yon  agree  to  give  me  com  equally  as  good 
as  the  sample  I  sent  yon,  let  me  Impraa 
upon  you  tbe  importance  of  doing  that  very 
thing,  for  I  am  gnaranteelng  the  com  equal 
In  every  respect  to  the  sample  I  sent  you. 
and  if  it  falls  abort  I  will  have  trouble  with 
it  and  should  in  soch  event  look  to  you  to 
make  it  good." 

It  is  scarcely  necessary  to  point  out  that 
the  plabitiff  did  not  unequivocally  say  that 
be  would  take  tbe  700  cases.  Besides,  he 
Injected  Into  tbe  proposition  made  to  bim  an- 
other important  term  or  stipulation  wb^di  bad 
to  be  accepted  l^"  dafendant  before  tbe  latter 
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could  be  held  to  have  bonnd  lilmaelf.  That 
term  was  In  substance  that  defendant  should 
obligate  himself  to  guaranty  the  com  to  be 
equally  as  good  as  the  sample  sent  him.  The 
defendant  rejected  this,  as  he  had  the  right  to 
do,  and  canceled  the  order  vhlch  he  bad 
booked  for  the  700  cases.  There  was  some 
furtber  correspondence  between  them  relating 
to  the  refusal  of  the  defendant  to  enter  Into 
the  contract,  which,  however,  la  not  material 
to  be  here  noticed,  since  it  does  not  involve 
the  making  of  a  contract 

We  feel  constrained  to  hold  that  the  par- 
ties never  reached  the  point  of  an  agreement, 
and  the  plaintiff  is  not  entitled  to  recover.  A 
Judgment  will  be  here  entered  tor  defendant. 

Beversed  and  rendered. 


(ISS  Ala.  186) 

SIDNEY  LAND  A  COLONY  00.  v.  MIL- 

NBR,  CALDWELL  &  FLOWERS 

LUMBER  CO. 

(Supreme  Court  of  Alabama.  Jane  80,  1903.) 

UORTQAOB  FORBCLOSUBB-^JUNCTION— DE- 
NIAL OF  AVBRHENTB  OF  BTLL. 

1.  Foreclosure  under  power  of  a  purchase- 
money  mortgage  on  20,000  acres  of  land  to  en- 
force payment  of  ^35,000  will  not  be  enjoined 
to  conserve  the  mortgagor's  right  to  an  abate- 
ment of  $10  of  the  price  for  failure  of  title  to 
S  acres  of  the  land,  especially  when  the  mort- 
gagee admits  and  offers  to  accord  the  right. 

2.  The  material  allesations  of  a  bill  to  enjoin 
foreclosure  under  a  power  in  a  purchaee-money 
mortgage  for  the  purpose  of  baring  an  abate- 
ment in  the  purchase  money  being  adequately 
denied  by  the  answer,  the  interlocutory  Injunc- 
tion will  ba  ^ssolved. 

'  Appeal  from  Chancery  Oonrt,  Bntler  Conn- 
ty;  W.  L.  Parks,  Chancellor. 

Bill  by  the  Sidney  Land  &  Colony  Company 
against  the  MUner,  Caldwell  &  Flowers  Ltmi- 
ber  Company  for  an  Injunction,  From  a 
decree  dissolving  an  interlocutory  injunction, 
complainant  appeals.  AflSnned. 

J.  r.  Stalllngs,  for  appellant  Graham  ft 
Stelner  and  Lane  A  Crenshaw,  for  appellee. 

McOLELLAN,  Q  J.  On  Jane  26,  1902, 
the  appellee,  the  lumber  company,  sold  and 
conveyed  to  the  appellant  the  Sidney  Com- 
pany, cotaln  parcels  of  land  aggregating 
more  than  20,000  acres,  for  $40,920.  Of  the 
pnrdiaae  money  $6,000  was  paid  at  the  time 
ot  sale,  and  for  tlie  balance  the  Sidney  Oom* 
pany  ezecated  three  notes— one  for  $17,960. 
doe  January  1,  1908,  one  for  $8,080,  due  July 
1,  1003,  and  one  for  $8,080,  due  January  1. 
1904,  each  bearlns  Interest  at  the  rate  of  6 
per  cent.  To  secure  the  payment  of  these 
notes,  the  Sidney  Company,  on  the  date  of 
the  sale  and  conveyance,  ezecated  a  mort* 
gage  on  said  land  to  the  lumber  company, 
with  power  of  sale  upon  default  In  the  pay- 
ment of  any  of  them.  Such  default  having 
occurred  In  respect  of  the  first  note,  the 
lumber  company  was  proceeding  to  exercise 
its  power  of  sale  by  advertising  the  same, 
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etc.,  when  tbla  bUl  was  filed  by  the  mort- 
gagor against  the  mortgagee  company.  Its 
main  purpose  Is  to  have  the  purchase  money 
the  complainant  contracted  to  pay  for  the 
land  abated  to  the  extent  of  the  value  of 
certain  jmrcels  of  the  land  of  which  It  Is 
claimed  the  respondent  had  no  title,  or  not 
such  title  as  the  deed  of  iranveyance  war- 
ranted. To  the  effectuation  of  this  purpose 
In  the  final  decree  prayed  for,  an  interlocu- 
tory Injunction  of  the  sale  under  the  power 
was  prayed  and  granted.  Upon  the  coming 
in  of  the  answer  the  respondent  moved  to 
dissolve  this  Injunction  on  the  grounds,  first, 
that  the  answer  denies  all  the^  material  al- 
legations of  the  bill,  and*  second,  that  there 
is  no  equity  In  the  bill.  On  the  hearing  of 
this  motion  the  chancellor  dissolved  the  In- 
junction, resting  his  decree  on  the  first 
ground,  the  denials  of  the  answer.  From 
that  decree  the  present  appeal  is  prosecuted. 

It  is  averred  In  the  fifth  paragraph  of  the 
bill  that  certain  named  parties  were,  at  ttie 
time  of  the  sale  and  conveyance  by  respond- 
ent to  complainant,  sevmlly  In  possession 
of  certain  described  parcels  of  said  land 
claiming  to  own  the  same,  and  that  they 
ever  since  have  been,  and  are  now,  so  In 
possession  of  said  parcels,  respectively.  The 
value  of  each  of  these  tracts  Is  stated,  and 
their  areas,  aggregating  about  $7,000  and 
about  700  acres.  And  It  Is  further  averred 
that  respondent  knew  at  the  time  of  the 
sale  that  it  bad  no  titie  to  any  of  these  lands, 
and  that,  with  the  purpose  and  Intent  to  de- 
fraud complainant,  respondent  represoited, 
through  Its  president  and  general  manager, 
that  said  lands  belonged  to  the  respondent, 
and  that  it  bad  a  good  and  snfflcieut  title 
thereto,  and  a  lawful  right  to  sell,  convey, 
and  put  complainant  In  possession  of  tbe 
same.  One  ct  the  parous  Involved  In  these 
averments  Is  a  five-acre  lot,  which  one 
Wright  Is  alleged  to  own  and  be  In  possession 
of.  As  to  this  lot  the  answer  confesses  the 
bill,  but  shows  that  this  lot  was  embraced 
In  the  deed  to  complainant  by  an  oversight, 
explains  fully  how  It  came  about,  and  offers 
to  abate  the  purchase  money  to  the  atent  of 
Its  value,  or,  rather,  valuation.  In  the  sale. 
If  tbe  answer  In  this  respect  may  not  be 
treated  as  ellmluating  this  lot  from  the  case 
on  the  motion  to  dissolve  the  Injuhction  for 
that  It  is  not  In  denial  of  the  averment  of 
the  bill,  and  If  it  is  not  eliminated  sheerly 
by  tiie  application  of  the  maxim  "De  minimis 
lex  non  curat"  (the  lot  in  question  standing 
to  the  whole  laud  Involved  In  the  ratio  of 
6  to  20,000,  and  Its  value  to  the  whole  amount 
Involved  In  tbe  proportion  of  $10  to  $40,00(0, 
yet  surely  a  court  of  equity,  on  a  comparison 
of  benefits  and  detriments,  would  not  mjoln 
the  foreclosure  under  power  of  a  mortgage 
on  20,000  acres  of  land  to  enforce  the  pay- 
ment of  $35,000,  In  order  to  conserve  In  this 
way  complainant's  right  to  an  abatement  of 
$10  of  the  price  for  failure  of  title  to  5 
acres  of  the  land,  especially  when  the  mort- 
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gagee  admits  and  offers  to  accord  tbo  xl^t 
As  to  each  of  the  other  parcels  of  the  land 
referred  to  in  paragraph  6  of  the  bill  the 
anawer  is  full,  direct;  ^rcnmstantlal,  and 
posltlye  In  denial  of  the  averment*  of  a 
want  of  title  therein  mad^  and  as  to  each 
the  answer  shows  that  the  xespondent  had 
the  title  at  tiie  time  of  the  sale  and  con- 
veyance  to  complainant,  and  how  and  when 
and  thnmgh  whom  It  acquired  Its  title.  So 
fiar  as  these  lands  are  concerned,  therefore, 
-Oiere  can  be  no  qoestlon  that  the  case  made 
1)7  the  bill  was,  for  the  parposes  of  the  mo* 
tlon  to  dlasolve  the  Injunction,  fully  met  and 
entirelr  overturned  by  the  answer. 

The  oQier  avcnnents  Intended  to  make  a 
case  for  abatement  of  pnrdkase  money  on 
the  theory  that  comitlahiant  did  not  get  what 
It  contracted  tor  are  contained  in  paragraph 
6  of  the  biU,  which  Is  as  follows:  "Complain- 
ant would  further  Aow  and  allege  that  the 
title  to  the  following  described  land,  to  wit" 
(setting  out  a  great  nmnbor  of  parceta  by 
goremment  calls,  aggr^ting  4,000  or  Oi,000- 
acres),  *^and  conTeyed  to  comiMalnant  hy  re- 
Vondent,  was  not  In  ravondent  vhen  It  at- 
t«npted  to  amvey  tbe  same  to  complainant 
as  aforesaid;  ^at  it  did  not  haye  a  sufficient 
title  tb&xio,  as  Is  shown  by  the  abstract  of 
titie  complainant  has  caused  to  be  made  of 
Bald  lands  since  said  sale,  as  aforesaid,  which 
Is  her^  referred  to  and  ivayed  to  be  made 
and  considered  a  part  of  this  bill  and  of  this 
paragraph,  number  6,  with  leave  of  referoiee 
thereto  as  often  aa  may  be  necesmry.  and 
which  is  not  hereto  attadied  owing  to  its 
great  bulk  of  more  than  475  pages  of  record 
sise.  But  the  president  and  general  manager 
at  complainant  corpontion,  placing  reliance 
and  confldCTce  In  the  statements  and  reisre- 
sentatlona  of  John  J.  Floweca,  the  iwesident 
and  general  manager  of  the  re^ndent  cor- 
poration, as  to  the  sufficiency  at  respondeitf  s 
titles  to  all  of  said  lands  ctrnveyed  or  at- 
tempted to  be  conveyed,  as  aftiresaid— rep- 
resenting, among  other  things,  that  he  would 
personally  guaranty  tiie  titie  to  every  acre 
of  said  land— bought  the  same,  and  accepted 
the  deed  of  reqtondent  thereto,  without  giv- 
ing that  attention  to  the  titles  that  be  others 
wise  would  have  done  had  It  not  been  for 
the  leUanoe  and  confidence  xdaced  by  him  in 
tiie  statements  of  John  J.  Flowors,  i^resldent 
and  general  manager,  as  aforesaid.  And  com- 
plainant avers  that  said  Flowers  grossly  de- 
eeived  and  defrauded  your  complainant  by 
reaaon  of  said  fiilse  and  fnndulent  represen- 
tations and  statements  in  reference  to  the 
snffldency  of  the  titles  of  respondent  to  said 
property,  thereby  secorlng  from  complainant 
said  sum  of  fG.000  paid  on  said  lands  afore- 
said, and  said  three  notes  executed  and  made 
payable  as  aforesaid,  in  the  aggr^te  sum  of 
935.920^  besides  the  sum  of  about  $6,000  ex- 
pended by  complainant  In  Improvements  and 
repalra  on  said  property.  And  complainant 
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further  avers  that;  notwithstanding  a  large 
lot  of  aald  lands,  as  aforesaid,  worth  several 
thousand  dollars,  is  and  was  held  adv«sely 
to  respondent  at  the  time  of  said  sale,  and  is 
so  held  to  Gom^aUiant,  and  tbe  titie  to  more 
than  5,000  acres  of  said  lands,  as  her^nabove 
set  out  in  this  paragraph,  is  defective,  and  In 
danger  of  being  entirely  lost  to  complainant; 
and'  said  Flowers,  as  president  and  general 
manager  of  said  respondent  corporation  as 
aforesaid,  or  individually,  as  he  had  agreed 
to  do,  refusal  to  perfect  the  titles  to  said 
lands  held  adversely,  to  which  the  titles  are 
defective,  as  above  set  out"  All  the  fore- 
going averments  of  fraud  and  deceit  and  mis- 
npresentatlons  and  as  to  personal  under- 
takings and  gnaianttes  of  the  president  and 
general  manager  of  tbe  respondent  and  of 
complalnanf  a  reliance  upon  the  same  are 
poslttvety  and  categorically  denied  by  the  an- 
swer. Beyond  these,  the  averments  as  made 
real^  amount  to  no  more  than  this:  That, 
according  to  the  abstract  which  complainant 
had  made  of  the  titles  to  the  lands,  the  re- 
spondent did  not  own  the  parcels  described; 
that  some  indefinite  large  part  of  tiie  lands 
BO  described  is,  and  at  tbe  time  of  tbe  sale 
wasy  held  adversely  to  respondent;  and  that 
the  titie  to  more  than  6,000  acres  of  the  land 
described  in  this  paragraph  is  defective. 
These  averments  are,  in  their  last  analysis, 
indeed  only  that  the  respondent  did  not  have 
title  evidenced  by  munlments-^apor  titie— 
to  these  lands,  and  so  they  an  properly  con- 
Btmed  in  the  brief  for  appellant  They  do 
not  negative  titie  in  respondent  by  adverse 
possession,  and  on  demurrer  they  should  be 
held  Insufficient  for  that  reason.  Such  is 
the  slxtii  paragraph  of  the  bill.  TDe  anawer 
to  it,  eqpecially  wben  reference  Is  had  to 
the  particolar  character  of  its  averments,  we 
find  to  be  suflltioitly  d^nito  and  positive  In 
denial  of  the  want  of  title  to  the  land  de- 
scribed in  this  paragraph  to  support  the 
decretal  otAtx  dissolving  the  Injunction,  so 
fhr  as  the  writ  was  mted  on  said  averments. 

As  we  have  said,  the  main  purpose  of  tbe 
bill  is  to  have  an  abatement  of  the-  purchase 
moiwy  agreed  to  be  paid  because  of  alleged 
want  of  title  in  the  respondent  to  the  lands 
described  In  paragraphs  6  and  0;  bat  reUef 
is  also  sought  In  respect  of  an  alleged  claim 
of  the  mortgagee  tor  attorney's  fees,  and  In 
respect  of  the  alleged  failure  of  the  re^nd- 
ent  to  furnish  an  abstract  of  titiea  to  the 
lands  sold  by  it  to  the  complainant,  and  com- 
plainant's alleged  expenditure  to  have  such 
abstract  made.  Without  going  farther  into 
these  matters,  it  will  suffice  to  say  that  the 
answer  adeqaately  denies  all  tiie  material 
averments  of  the  blU  in  each  of  these  con- 
nections, and  ve  do  not  understan^^  counsel 
for  appellant  to  Insist  that  the  Interlocutory 
injunction  should  have  been  continued  on  ac- 
count of  them. 

Affirmed. 
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038  Ala.  131) 

GVhV  RED  OEDAB  CO.  et  aL  t.  CKES- 

8HAW  et  aL 
(Sapreme  Coart  of  Alabama.  June  SO,  1003.) 

EQDITY  —  JURISDICTION— ACCOUNTING  —  TKN- 
ANTS  IN  COMMON  —  PARTIES  —  JOINDER  OF 
CAUSES  OF  ACTION  —  STALENESS  —  UUITA- 
TI0N8— DISCLOSURE. 

1.  Bquity  has  jaiisdictioD  of  a  siiit  by  ten- 
aats  in  conuDoo  aitauiet  their  co-tenants  for  an 
accoantiug  for  timber  talten  during  a  term  of 
years,  the  account  being  complicated,  discov- 
ery being  BOnght,  and  injunction  against  future 
waste  asked;  the  remedy  at  law  being  Inade- 
quate. 

2.  Tenants  In  common  may  join  In  a  suit 
against  their  co-tenants  for  an  accounting, 
though  the  interests  of  same  are  greater  than 
those  of  others,  all  the  complainanta  claiming 
onder  the  same  deed  as  donees  or  derlvatlTely 
from  such,  and  all  suing  to  adjost  tbelr  rela- 
tions with  defendants,  growing  ont  of  a  con- 
tinuous BMies  of  acts  In  cutting  and  disposing 
of  timber  in  which  all  parties  were  Interested. 

B.  There  is  not  a  mlsjoindn  ot  actions  where 
defendants,  in  cutting  timber  on  land  in  which 
they  were  tenants  In  common  with  plaintiEFs, 
unintentionally  trespassed  on  and  cut  timber 
from  adjacent  land  owned  by  plaintiffs  alone, 
and  they  sae  for  an  accounting  as  to  all  the 
cnttinir,  wUch  was  sabstantiaUy  one  transac* 
tlon. 

4.  Delay  tor  a  period  less  than  tiiat  ftzed  by 
the  statute  of  limitations  does  not.  In  the  ab- 
sence of  special  circumstances,  bar  a  suit  for 
staleness. 

5.  A  demurrer  on  the  ground  of  limitations 
to  the  whole  bill  is  bad,  the  entire  claim  not 
being  barred. 

6.  It  is  DO  cTonnd  for  demurrer  by  a  corpora- 
tion that  a  bill  against  It  8eel£S  disclosure  from 
its  ofllcera,  the  disclosure  being  ooly  to  oiable 
complainants  to  know  who  to  examine  as  wit- 
nesses; as  the  corporation  wiU  not  be  prejudiced 
by  answers  of  Its  officers  till  Ae  parties  Terify 
their  disclosnrei  nader  oath  when  examined  as 
witnesses. 

Appeal  from  CSiancery  Oonrt,  Butter  Coun- 
ty; W.  L.  Parks,  Chancellor. 

Salt  by  Louisa  Crenshaw  end  otherB  against 
the  Uulf  Red  Cedar  Company  and  others. 
From  a  decree  oTerrollng  demurrers  to  the 
bill,  defendants  appeal.  Afflrmed. 

Tlie  BTerments  of  the  bill,  as  originally  fli- 
ers, are  set  forth  at  length  tai  the  report  iof  the 
case  on  its  £ormer  appeal,  as  found  in  131 
Ala.  117,  80  South.  466,  90  Am.  St  Bep.  22, 
and  special  reference  Is  here  made  to  the  re- 
port thereto  contained.  Upon  the  remanding 
of  thq  case  the  bill  was  amended  In  two  parts. 
These  amendments  are  sufficiently  shown  In 
tin  opinion.  To  the  bill  as  amended  the  de- 
fendants demurred  upon  many  grounds, 
wbleta  may  be  summarized  as  follows:  "(1) 
That  It  plahily  appears  In  and  by  said  orig- 
inal bUl  of  complaint,  as  amended,  that  the 
cmnplalnents  hare  a  plain  and  adequate  rem- 
edy at  law.  <2)  That  It.  plainly  appears  In 
and  by  said  original  bill  of  complaint,  aa 
amended,  fliat  there  is  a  misjoinder  of  causes 
of  action  stated  In  said  bill  of  con^lalnt  as 
amended.  (3)  That  It  pl^y  appears  In  and 
by  said  bill  of  complaint,  as  amended,  that 
there  til  a  misjoinder  of  parties  complainant 
In  said  bill  as  amended.   (4)  That  the  rights 
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of  oomplalnanta  sought  to  be  enforced  In  and 
by  said  <»riglnal  bUl  of  complaint,  as  amended, 
are  stale  demands,  and  abould  not  be  enfor- 
ced In  a  court  of  equity.  (5)  That  the  causes 
of  action  stated  In  the  complainants*  bill  of 
complaint,  as  amended,  are  barred  by  the 
statute  of  limitations  of  six  years.  (6)  That 
the  causes  of  action  stated  In  the  complain- 
anta* bill  of  complaint,  as  amended,  are  bar- 
red by  the  statute  ot  limitations  of  ten  years. 
(7)  That  It  plainly  appeara  in  and  by  said 
bill  of  complaint  as  amended  that  an  action 
of  trespass  In  a  court  of  law  Is  a  plain  and 
adequate  remedy  for  complainants  concerning 
the  matters  set  f  wth  In  said  blU  at  complaint 
as  amended.  (8)  That  It  plainly  appeara  In 
and  by  said  bill  of  conqplaint,  as  amended, 
that  the  causes  of  acthm  set  forOi  In  said  bill 
of  complaint,  as  ammded,  for  cutting  timber 
on  the  040  acres  of  land  described  In  om- 
tract  with  Jos.  Stelner  *  Sons  present  a 
separate  and  distinct  cause  of  action  for  the 
cutting  of  timber  on  the  residue  ot  tbe  2,336 
acres  of  land  described  In  the  bOl  of  com- 
plaint, as  amended,  and  that  the  causes  of  ac- 
tion set  forth  in  said  bill  of  complaint,  as 
amended,  are  separate  and  distinct,  and  nUs- 
Jolned  la  s^ld  bUL  <»)  That  it  doth  plainly 
appear  In  and  by  said  bill  of  complalpt,  as 
amended,  that  this  respondent  Is  a  corpora- 
tion under  the  laws  of  Alabama,  and  as  sudi 
has  the  right  to  plead,  answer,  or  demur  to 
said  bill  of  complaint;  as  amended,  and  to 
answer  the  seTeral  Interrogatories  therein 
contained,  as  other  domestic  corporations  un- 
der the  Constitution  and  laws  of  Alabama  are 
thereunto  permitted;  and  in  and  by  said  bill 
of  complaint,  as  amended,  the  complainants 
seek  to  have  their  answer  made  by  W.  H. 
Parrish,  or  by  Geo.  H.  Scott,  agent,  and  thare 
Is  no  power  under  the  laws  of  Alabama  given 
to  complainants  to  thus  limit  the  power  of 
the  respondent  In  making  Its  answer.  (10) 
That  It  appears  In  and  by  said  bill  of  com- 
plaint, as  amended,  that  Geo.  B.  Scott  Is  an 
employe  of  the  Gulf  Red  Cedar  Company, 
and  the  complainants  seek  by  their  said  bill 
of  complaint  to  hare  this  respondent  bound  by 
an  answer  to  be  made  by  said  employ^.  (11) 
The  said  bill  of  complaint,  In  and  by  Its  arer- 
ments,  falls  to  allege  that  W.  H.  Parrish  and 
G.  H.  Scott  are  the  persons  authorized  to  an- 
swer the  Interrogatories  propounded  in  said 
bill  as  amended.  (12)  The  said  bill,  as  amend- 
ed, In  and  by  Its  avermente  makes  W.  H. 
Parrish  and  George  H.  Scott  parties  defend- 
ant for  the  purpose  of  answering  the  same  In 
behalf  of  the  Gulf  Red  Cedar  Company,  but 
fa&s  to  aver  tiiat  said  Parrish  and  Scott,  or 
either  of  them,  are  authorized  to  make  such 
answer,  and  falls  to  aver  that  the  matters 
alleged  In  said  bill  and  Inquired  about  In  the 
Interrogatories  attached  to  said  bill  are  with- 
in the  knowledge  of  said  Scott  and  Parrish, 
or  either  of  them.'*  On  the  submission  of  the 
cause  and  the  bill  as  amended  and  tbe  de- 
murrers thereto,  the  chancellor  tendered  a 
decree  orerrullDg  nld  demurrers. 
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0.  B.  Bunllton  and  D.  U.  Powdl,  tat  ap- 
pellant 3.  M.  Cbllton,  for  appelleea. 

TTSON.  J.  Tbe  opinion  upon  a  former  ap- 
peal In  this  ease  Ib  reported  in  181  Ala.  117, 
SO  South.  4M,  90  Am.  St  Bep.  22.  Upon  the 
retmn  the  case  to  the  dutncery  court,  the 
bill  vas  amended  In  two  particulars  only- 
one,  to  eliminate  tbe  aqtect  founded  on  tbe 
claim  that  tba  power  reserred  by  the  grantor, 
Thomas  G.  Ctensbaw,  did  aot  extend  to  a 
sale  of  timber  separately  from  the  land, 
whlcb  we  decided  was  an  Inadmissible  con- 
Btruetion  of  tbe  particular  deed  under  con- 
sideration; but  this,  ol  course  did  not  affect 
tbe  right  to  relt^  under  tbe  other  aspect  of 
tbe  bill,  as  to  which  we  affirmed  flie  decree 
orermling  the  demurrers.  The  other  amend- 
ment simply  altered  the  alle^tlon  as  to  ttie 
age  of  tbe  youngest  child  of  Thomas  0.  Orm- 
sbaw  at  the  date  of  tbe  sale  or  lease  to  tihe 
Stebwrs;  the  amendment  stating  that  tibe 
youngest  child  was  then  of  age,  whereas  tiie 
original  bill  only  averred  Uiat  the  youngest 
child  was  of  age  when  the  extension  agree- 
ment was  made.  It  Is  thus  evident  that  the 
bill  Is  tbe  Identical  <me  which  on  the  former 
appeal  we  held  to  be  nnobJectl<mable. 

1.  The  first  of  tbe  present  demurrers  Is  tbat 
tbe  jdalntlffs  below  bare  a  plain,  adequate, 
and  complete  remedy  at  law.  There  la  no 
doubt  that  the  defandants,  no  matter  what 
may  be  tbe  facts  in  refOTence  to  whether  the 
interlineation  hi  the  deed  of  Thomas  O.  Cren- 
shaw, changing  the  llndt  of  the  power  re- 
served from  the  arrival  <tf  tbe  youngest  child 
to  tiie  age  of  21  years  to  the  Ufa  of  the 
gnntor.  was  before  or  after  delivery,  and.  no 
matter  whetlier  tbe  youngest  child  became 
of  age  before  or  after  the  conveyance  to  the 
Steinoa,  were  tenants  In  common  with  tbe 
complainants  of  tbe  timber  upon  the  landa, 
Wbether  tbe  rights  of  the  parties  were  great- 
er or  less  will  d^end.  of  course,  upon  those 
futSL  Tbe  question,  tlien,  is,  do  tbe  drcnm- 
stances  disclosed  in  tbe  bill  make  a  case 
witiiln  th»  jurisdiction  of  flie  chancery  court 
or  must  tbe  complalnanta,  each  for  hlnuelf, 
bring  a  separate  salt  at  law,  and  settle  be> 
ton  a  Jarj  tbe  UabtUty  of  the  defendants  for 
tbe  sbare  of  each  tree  belonging  to  him  or 
her,  otaverted  by  tiie  defendants  during  the 
long  course  of  years  they  have  been  using  the 
cedar  timberl  Oonrts  are  oi^canlsed  to  ad* 
minister  juatlce.  The  law  Is  not  attached  tty, 
nor  does  It  sbrlnfc  ftom,  any  particular  for- 
mula in  performing  tbla  duty.  There  are  or- 
dinarily two  tribunals  for  the  redress  of 
wrongs— one.  at  law,  before  a  jury,  when  flie 
remedy  there  is  plain,  adequate  and  com- 
plete; the  othn,  in  chancy,  when  there  Is 
eltber  no  ronedy,  <a  one  not  plain,  adequate, 
and  complete  in  tbe  law  court  Our  statutes 
liave  provided  no  si^edal  remedy  for  suits 
betweoi  tenants  In  commcm.  We  have  not 
even  aAopteA  the  statute  of  4  Jk  6  Anne,  cor- 
recting the  defect  of  tbe  ccHnnwn  law  In  this 
rcigard.  We  can  see  from  that  statute,  which 


allows  tbe  action  of  account  to  be  brought 
by  one  joint  tenant  or  tenant  in  coumum 
against  another  for  more  than  bis  shan  of 
actual  receipts  of  profits,  and  not  for  mere 
use  and  occupation,  what  was  the  defect  of 
the  common  law.  Indeed,  the  conmion  law 
affwded  no  remedy  in  such  case^  unless  one 
tenant  made  the  other  his  bailifC.  Freeman 
on  Co-Tenancy,  ||  268,  270;  Oayle  v.  John- 
ston, 80  Ala.  400.  There  wu  always  a  right 
to  hold  a  co-tenant  to  account  in  equity. 
Speaking  on  tbla  point  Ur>  Story,  in  bis 
work  on  Equity  Jurisprudence,  says:  *'A^ 
ttiough  thoe  ms  no  remedy  at  tbe  conunon 
law,  yet  a  bill  in  equity  might  be  maintained 
for  an  account  against  the  personal  represen- 
tatives oi  gnudlans,  baillflb,  and  receivers; 
and  sneh  ma  tbe  usual  remedy  prior  to  the 
remedial  Statute  of  Anne.  And  no  action  of 
account  lay  at  the  common  law  against 
wrongdoers;  or  by  one  joint  tenant  or  ten- 
ant in  common,  or  hla  executors  or  admin- 
istrators, against  the  other  as  bailiff,  for  re- 
ceiving mme  tlun  bis  share,  or  against  bis 
executors  or  administrators,  unless  there  was 
smne  special  contract  between  them  where- 
by the  one  made  the  other  bis  balUff;  for  tbe 
relation  itself  was  held  not  to  create  my 
priTlty  of  contract  1^  operation  of  law."  In 
11  Ency.  PL  &  Prac,,  in  tbe  article  on  "JoHat 
Tenanto  and  Tenants  in  Common,**  the 
anthn,  after  stating  tbe  rule  as  we  have 
stated  It  with  reference  to  tbe  liability  at 
common  law  of  one  joint  tenant  or  tenant 
in  common  to  another  tor  rents  and  profits, 
says  this  (page  TOO):  '^Tbe  common-law  rule, 
as  hendnbetore  shown,  not  permitting  one 
joint  teumt  or  toiant  in  common  to  have 
an  action  ex  contractu  against  hla  companion 
unless  as  bailiff,  his  only  remedy  was  by  bill 
in  equity;  but  the  change  in  the  rule,  living 
an  action,  did  not  abridge  tbe  remedy  in 
equity  in  pn^ier  cases;  and,  where  a  case  Is 
presMited  Involving  a  varied  of  adjustments, 
Umltattona,  cross-claims,  or  other  complica- 
tions, a  court  ot  equity  will  afford  the  par- 
ties superior  facilities  for  effecting  distribu- 
tive justice  between  them."  We  understand 
tile  mle  in  reference  to  the  right  to  proceed 
ta  eqnl^,  rather  lhan  at  law,  whrai  the 
jurisdiction  is  concurrent  to  be.  In  order  to 
exclude  the  remedy  in  equity,  tlie  remedy  at 
law  must  be  "as  complete  as  practical  and 
as  efficient  to  tbe  ends  of  justice  and  Its 
prompt  adminlstntion  hs  the  remedy  in 
equity.'*  Walla  WalUt  v.  Walla  Walla  Watw 
Co^  172  U.  8.  12,  19  Sup.  Gt  77,  43  L.  Ed. 
841;  Boyce  ▼.  Omndy,  8  Pet  210,  7  L.  SkL 
6BB;  Ina.  Go.  v.  Bailey,  18  Wall.  016,  20  L, 
Ed.  SOI,  and  cases  cited  in  8  Rose's  Notes, 
p.  40.  In  the  matter  of  accounting  between 
tenanto  to  common  or  other  co-tenanto,  toe 
rule,  quoting  from  Freeman  on  Go-Tenancy, 
la  stated  In  McCaw  v.  Barker,  116  Ala. 
22  South.  ISl,  to  be:  "Oourto  of  equity  have 
concurrent  jurisdiction  wito  coorte  of  law  of 
all  matters  of  account  between  tenanto  to 
common  or  other  co-tenants.   BUther  oo-ten- 
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ant  mar  lOToke  the  aBstatance  of  equity  to 
compel  an  accounting  upon  sliowlng  a  neces- 
sity therefor,  and  cannot  be  deprived  of  this 
assistance  because  he  has  an  adequate  legal 
remedy  by  an  action  of  account  In  fact, 
the  superior  facilities  oflFered  by  conrts  of 
equity,  where  an  accounting  has  become 
necessary,  are  such  that  these  courts  are  al- 
most universally  resorted  to  in  preference  to 
the  tribunals  of  the  taw.  But  It  has  been  de- 
termined that,  where  the  account^  are  all  on 
one  side,  and  are  very  simple,  and  no  dis- 
covery Is  sought,  courts  of  equity  will  decline 
taking  Juriallction  of  the  case."  See  Story's 
Eq.  Jur.  S9  454r-45S.  In  Sanders  v,  Robert- 
son, 57  Ala.  471,  this  court  quoted  approv- 
ingly the  language  of  Chief  Justice  Pearson 
In  Darden  v.  Cowper,  7  N.  C.  210,  75  Am, 
Dec.  461:  "If  a  tenant  In  common  receives 
more  than  his  share  of  the  profits  by  an  ex- 
cessive use  of  the  property,  as  by  wearing 
out  the  land,  or  by  an  Improper  use  of  It,  as 
by  cutting  down  the  timber  and  selling  it, 
he  cannot  be  treated  as  a  tort  feasor,  but 
the  remedy  of  the  co-tenant  is  by  an  action 
of  account,  or  a  bill  In  equity  for  an  account" 
And  In  the  case  of  Sanders  v.  Robertson,  no 
discovery  was  asked  for,  as  here,  but  the 
court  sustained  the  Jurisdiction  of  the  qhan- 
cery  court  because  of  the  complication  of  the 
account,  which,  as  here,  was  all  on  one  side. 
In  the  case  under  consideration  It  will  be  dif- 
ficult to  Imagine  a  more  complicated  trans- 
action than  Is  likely  to  result  In  the  settle- 
ment of  the  liability  of  the  respondents  for 
the  timber  converted  by  them.  Besides,  dis- 
covery Is  sought  by  the  bill.  Furthermore, 
there  would  be  no  right  to  an  injunction  at 
law  against  future  waste,  as  th^  might  be 
In  equity,  as  is  prayed  for  in  this  case,  and 
as  might  be  granted  on  the  final  hearing. 
Freeman  on  Co-Tenancy,  |  305;  Johnson  v, 
Johnson,  29  Am.  Dec.  72.  And  this,  accord- 
ing to  Lords  Hardwicke  and  Bldon,  was  a 
ground  for  equitable  interference  in  the  case 
of  cutting  timber.  Jesus  College  v.  Bloom,  3 
Atk.  262;  Pulteney  v.  Warren,  6  Vesey,  89. 
If  salts  at  law  were  brought  by  the  several 
complainants,  they  would,  after  such  suits, 
have  to  bring  new  suits  for  every  succeeding 
conversion,  for  there  would  be  no  right  to 
recover  In  a  pending  cause  for  anything  done 
after  suit  brought  And  if  defendants  cut 
any  amount  of  timber  without  selling  it,  there 
might  at  law  be  no  accountability  whatever 
until  there  was  a  sale,  and  then,  where  there 
have  been  Innumerable  sales,  an  account  and 
a  discovery  might  be  necessary.  Here  one 
suit  by  the  Joint  plaintiffs  settles  against  all 
the  defendants  multitudinous  transactions  or 
items  extending  for  a  series  of  years,  and 
perhaps  for  every  day  since  the  filing  of  the 
bill,  which  might  well  furnish  material  for  a 
multiplicity  of  suits  at  law,  even  If  that  tri- 
bunal was  cai)able  of  giving  in  the  end  full 
and  adequate  relief.  The  case  at  bar  pres- 
ents a  complication  equal  to,  if  not  far  in 
excess  of,  that  In  the  case  of  Sanders  t.  Bob- 


ertson,  supra.  In  which  the  question  Is  dis- 
cussed, and  a  number  of  authoritiea  are  cited 
holding  that  the  court  had  Jurisdiction  In  the 
premises.  Without  presdng  the  subject  fur- 
ther, we  refer  to  that  case  and  the  anthoritles 
there  cited.  The  remedy  at  law  la  neither 
as  complete,  as  practical,  or  as  efficient  as 
the  remedy  in  equity.  See,  also,  Va.  &  Ala. 
M.  &  M.  Co.  V.  Hale  &  Co..  93  Ala.  M2,  9 
South.  256;  Autrey  v.  Frieze,  69  Ala.  687; 
Pope  V.  Harklns,  16  Ala.  321. 

2.  It-  Is  next  Insisted  that  complainants 
claim  In  different  rights,  and  that  there  is  a 
misjoinder  of  parties.  The  complainants  all 
claim  under  the  deed  of  Thomas  G.  Crenshaw 
as  donees,  or  derivatively  fropi  such,  and 
they  sue  for  the  common  purpose  of  adjust- 
ing their  relations  with  the  defendants  grow- 
ing out  of  a  continuous  aeries  of  acts  in  cut- 
ting and  disposing  of  timber  In  which  all 
parties,  plaintiffs  and  defendants,  were  inter- 
ested. There  is,  therefor^  no  misjoinder  of 
parties  pialntlfl.  It  makes  no  difference  that 
one  plaintiff  may  recover  more,  or  a  larger 
share,  than  another,  any  more  than  it  does  in 
creditors'  bills  or  partnership  settlements 
that  one  may  be  entitled  to  more  than  an- 
other. Turner  t.  Oltj  of  Mobile  (Ala.)  S3 
South.  132. 

3.  It  is  next  Insisted  that  there  Is  a  mis- 
joinder of  causes  of  action  In  the  fact  that, 
besides  the  timber  in  which  the  parties  are 
tenants  in  common,  the  bill  seeks  to  hold  the 
defendants  liable  for  timber  cut  la  which  they 
had  no  Interest  Here  is  a  single  contlguons 
tract  of  land,  and  a  tenant  In  common  of  part 
of  the  timber,  In  exercising  hts  right  to  cut 
timber,  gets  across  the  line,  we  will  suppose 
(as  we  have  a  right  to  suppose),  without  any 
purpose  to  commit  trespass,  and  cuts  timber 
in  which  he  la  not  interested,  and,  being  sued 
for  the  whole,  says,  "You  must  sue  separately 
for  the  timber  across  the  Uue."  What  right 
has  he  to  say  so?  It  Is  substantially  one 
transaction,  or  part  of  a  continuous  series. 
Une  account  only  is  needed.  It  Is  a  single 
C&use  of  action.  The  defmidant  cannot  com- 
plain that  the  plalntUXs  waive  the  tort  bjiA 
claim  the  value  or  proceeds  of  the  timber.  If 
defendants  are  equitably  bound  to  pay  for 
such  timber,  the  law  raises  an  implied  prom- 
ise to  do  sa  If  there  had  been  an  adverse 
claim  and  possession  of  the  land  or  timber 
across  the  line  on  the  part  of  the  defendants, 
of  course  there  would  be  no  right  to  an  ac- 
count in  this  suit  for  such  timber.  But  when 
the  cutting  appears  to  be  the  result  of  an 
inadvertent  trespass  as  to  timber  admitted  to 
belong  to  the  complainants,  and  part  of  the 
same  transaction  as  the  cutting  of  the  tim- 
ber owned  Jointly  by  the  parties,  it  seems 
that  the  defendants  have  no  right  to  restrict 
a  full  settlement  by  insisting  on  a  multi- 
plicity of  suits  against  themselves.  The  set- 
tiement  for  the  Joint  timber  draws  in  it» 
train  an  account  for  all  the  timber  cut.  If 
the  defendaalB  can  show  that  the  two  cut- 
tings are  wholly  distinct  and  separate  mat- 
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ten.  It  can  be  pleaded;  bnt  tlie  bill  makes 
all  tbe  cuttings  In  effect  one.  If  the  plain- 
tiffs sbould  take  tbe  defendants  at  their  word, 
and  sue  at  law  for  each  tree  cut  across  the 
line,  while  aalug  In  equity  for  the  remain- 
der, the  case  would  perhaps  appear  in  a  dif- 
ferent light  to  them.  1  Daniel.  Ghancerr 
Prac.  330;  Ware's  Adm'r  t.  Russ^  70  Ala. 
174,  45  Am.  Rep.  82;  Booper  T.  B.  &  M.  B. 
Co.,  68  Ala.  529;  Price  t.  Carney,  75  Ala. 
G46;  Va.  &  Ala.  M.  &  M.  Co.  t.  Hale  &  Go, 
83  Ala.  542,  8  South.  256. 

4.  It  la  next  insisted  that  the  claim  in  the 
bill  Is  barred  by  staleness  and  by  the  stat- 
utes of  limitations.  Staleness,  as  a  bar,  is 
never,  witboot  weclal  circumstances,  fixed  at 
a  period  less  than  the  statute  of  limitations. 
There  are  no  special  circumstances  appear- 
ing in  the  bill  making  It  inequitable  for  com- 
plainants to  prosecute  their  rights  at  any  time 
witbln  the  period  of  the  statute  of  limita- 
tions. And,  as  the  demurrer  of  limitations 
goes  to  the  whole  bill,  it  Is  bad,  since  It  does 
not  appear  that  the  entire  claim  occurred  six 
years  prior  to  the  filing  of  the  bill. 

5.  It  Is  next  insisted  by  the  defendant  cot- 
poration  that  It  may  be  prejudiced  by  the 
answers  made  by  the  persons  joined  witb  It 
as  Its  officers^  and  that  defendant  has  a  right 
to  answer  according  to  Its  own  wlU.  Counsel 
seem  to  labor  under  the  Impression  that  the 
answers  of  corporate  officers  could  be  used 
as  evidence  against  the  corporation.  This  is 
a  mistake.  The  disclosure  made  by  officers 
Is  only  for  the  purpose  of  enabling  the  com- 
plainants to  know  who  to  examine  as  witness- 
es. The  defendant  corporation  will  not  be 
prejudiced  by  answers  of  corporate  officers 
until  the  parties  verify  their  disdosnrea  un- 
der oath  wbra  examined  as  witnesses.  1 
Daniel,  Chan.  Prac.  144;  Wych  v.  Meal,  3 
P.  W.  310.  24  Eng.  Rep.  (full  report)  107& 
L.ord  Chancellor  Talbot  said,  in  the  Case  of 
Wych,  supra,  that  no  such  demurrer  had  ever 
been  allowed.  Moodamay  v.  Morton,  1  Bro. 
C.  0.  469;  Le  Texler  v.  The  Margravine  of  A., 
15  Ves.  159;  Fenton  v.  Hughes.  7  Ves.  288; 
Gibbons  V.  The  Waterloo  B.  a,  5  Price,  481; 
Dummer  v.  The  C.  of  C,  14  Ves.  246. 

These  are  the  only  objections  to  the  bill 
which  have  been  argued,  and  we  see  no  malt 
in  any  of  them.  The  decree  of  tbe  chancellor 
10  tberef  ore  affirmed. 


(IM  Ala.  100} 

VIBERG  V.  STATE. 

(Supreme  Court  of  Alabama.    June  80,  1903.) 

1*ABCENT— INDICTMENT— DBSCRIPTION  OP  DB- 
FBHDANT— ALIAS— OWNERSHIP  OP  PROPER- 
TY STOLEN— BAILEB~BVIDBNCB—RB8  OB8< 
Tje—FiAOm  —  FORMER  CONVICTION  —  JUDG- 
HEHT  AFPBALBD  FROM- WITNESSES— CRBD- 
IBIUTT— APPBAI^HARHLBSS  ERROR. 

1.  Where  defendant  was  designated  under  an 
Alias  surname  In  an  indictment,  it  was  not  nec- 
essai7  to  repeat  his  Christian  name  before  such 
alias  surname. 

2.  Where  defendant  met  prosecutor  In  boat 
of  a  bank,  and  Induced  him  to  eo  soma  distance 
to  meet  defendaat's  friend,  when  the  larceny 


was  committed,  evidence  as  to  what  was  said 
between  prosecator  and  defendant  from  the  time 
of  their  meeting  until  they  reached  tbe  place 
where  the  larceny  was  committed  was  admissi- 
ble as  res  gesta. 

3.  Where,  in  a  prosecation  tor  larceny.  It  was 
shown  that  defendant  and  prosecutor  were 
strangers  at  the  time  they  m^  on  the  day  of 
the  larceny,  and  that  immediately  after  the 
propertr  was  taken  defendant  appeared  to  give 
the  Ume  to  another,  and  to  ran  rapidly  awar, 
evidence  that  when  prosecutor  next  saw  defend- 
ant aftra  tbe  larceny  he  was  under  a  drcos 
tent,  and  under  arrest,  was  admisaiblei  for  t}ie 
porpose  of  identifying  defendant,  and  as  bear- 
ing on  the  question  of  flight. 

4.  In  a  prosecution  for  larceny,  a  question 
asked  of  defendant  on  croas-ezaminatlon  as  to 
whether  or  not  he  was  connected  with  a  circus 
which  was  in  town  on  the  day  of  Uie  larceny 
was  admissible  as  showing  defendant's  occupa- 
tioB  and  residence. 

5.  In  a  proaeeatUm  for  laroaiiy,  qoestloas  ask- 
ed defendant  on  crosa-examination  as  to  wheth- 
er he  had  ever  been  in  a  certain  city  before, 
and  whether  he  had  resided  In  the  state.  If  error, 
were  harmless. 

6.  Code,  I  1785,  provides  tiiat  no  objection 
shall  be  allowed  to  the  competency  of  a  witness 
because  of  his  conviction  for  any  crime  except 
perjury,  or  subornation  of  perjury,  bnt,  If  he 
has  iMen  convicted  of  other  fntamoos  crime,  the 
objection  goes  to  his  credibility.  Section  4£il8 
declares  that  on  appeal  from  a  judgment  of 
conWction  in  a  erimuial  case  execution  on  the 
JudnuMit  shall  be  suspended  pending  the  ap- 
peal ffeltf.  that  an  appeal  from  a  conviction 
for  an  infamous  crime  operated  only  to  suspend 
the  Judgment,  without  annulling  the  same,  and 
hence,  in  a  subsequmt  prosecution  of  the  de- 
fendant pending  such  appeal,  the  record  of  the 
judgment  appealed  from  was  admissible  as  af- 
fecting defendant's  credibility. 

7.  Where,  in  a  prosecution  for  larceny,  it  was 
proved  tint  the  money  stolen  was  the  proceeds 
of  certain  cattle  introtted  to  prosecator  by  liis 
father  to  sell,  the  money  was  In  proMCutor's 
hands  as  bailee,  and  the  ownerstiip  thereof  was, 
therefore,  property  charged  to  be  in  him. 

Appeal  from  City  Court  of  Uontgomery; 
William  H.  Thomas,  Judge. 

George  VIberg,  alias  Verberg,  was  convlctr 
cd  of  larceny,  and  he  appeals.  Affirmed. 

Tba  indictment  was  In  wwds  and  flgures 
as  ftdlows:  "Hie  grand  Jury  at  said  county 
charge,  tiiat  bef(ne  tbe  flndlns  of  this  Indict- 
ment, Ueinge  Tlberg,  alias  Vwbwg,  felo- 
moady  took  and  curled  mway  five  twenty 
dollar  gold  i^eces  of  tbe  gtdd  coin  of  the  Unit- 
ed Btatw  of  America,  of  the  aggregate  value 
of  one  tanndred  daHnrs,  the  personal  i^npoty 
of  lAwience  rmomas,  agabiat  tin  peace  and 
dignity  of  the  state  oi  Alabama."  To  tills 
indictment  the  defoidant  d«narred  upon  the 
foUowbig  grounds:  "(1)  Because  aald  indict- 
ment falls  to  allege  tin  name  of  the  defend- 
ant under  tiie  secmid  alias  alleged  In  tbe  In- 
dictment; (2)  because  said  indictment  falls 
to  allege  that  tlie  Cbrlstlan  name  of  defend- 
ant Is  onknown  to  the  grand  jurj."  On  the 
tirlal  of  the  caae  the  state  Introduced  as  a  wit- 
ness one  Lawrence  Thomas,  who  testified 
that  on  October  8,  1902,  be  came  to  Mont- 
gomery with  some  catUe  tar  sale;  tiiat  about 
9  o'clock  In  tbe  morning  he  went  to  tbe  Fax^ 
ley  National  Bank,  and  when  be  came  ont  of 

f  T.  See  Larceny,  vol.  S2,  Cent  Dtg.  H  U,  ISL 
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the  bank  the  defendant  came  up  to  bim  and 
asked  him  where  he  lived;  that  he  told  him 
he  lived  In  Ooosa  cotmty,  whereupon  defend- 
ant asked  blm  If  he  had  brought  anything  to 
town  to  sell;  that  npon  -witness  telling  blm 
that  he  had  sold  some  cattle,  the  defendant 
stated  that  he  wag  interested  in  that  business, 
and  could  Introduce  the  witness  to  a  party 
who  was  also  Interested,  and  that  it  would  be 
to  witness*  interest  to  meet  such  party;  tliat 
witness  stated  that  he  would  go  with  blm  to 
see  bis  friend  if  there  was  any  money  In  it; 
the  witness  and  defendant  then  walked  eight 
or  nine  blocks;  that,  after  they  had  gotten 
back  of  the  Capttol.  defendant  stated  tbat  bis 
friend  was  in  a  buggy,  and  must  tiave  driven 
off,  and  upon  his  instructions  be  and  the  wlt- 
neas  nt  down  to  await  liia  Mold's  return; 
tliat  thereupon  a  negro  came  up.  and*  upon 
the  defendant's  asking  him  where  he  lived,  he 
stated  that  be  lived  27  miles  In  the  country; 
tbat  defendant  told  the  negro  be  wanted  blm 
to  scatter  some  cirenlarB  for  him,  and  he 
would  give  him  a  dollar  for  doing  so;  that 
the  negro  asked  him  to  pay  him  fifty  cents  at 
tbat  time,  and  defendant  pulled  a  dollar  out 
of  bis  pocket,  but  the  negto  professed  not  to 
be  able  to  change  it.  and  defendant  then 
asked  the  witness  to  change  the  dollar  for 
him;  that  while  witness  was  looking  in  bis 
pocketbook  to  get  the  change  be  took  out  of  It 
one  hundred  dollars  in  gold  In  five  twraty 
dollar  pieces;  that  the  defendant  asked  the 
witness  to  allow  htm  to  hold  it  while  be  got 
the  change,  and  witness  handed  the  money  to 
the  defendant;  tbat  defendant  then  made  a 
motion  as  If  to  band  the  hundred  dollars  In 
gold  to  the  negro;  that  the  negro  seemed  to 
take  It,  and  then  defendant  ran  away  in  one 
direction  and  the  negro  ran  in  the  opposite 
direction,  and  that  witness  ran  after  the 
negro,  to  whom  he  supposed  the  defendant 
had  given  the  money.  The  witness  further 
testified  that  the  money  did  not  belong  to  falm, 
but  belonged  to  bis  father,  and  was  the  pro- 
ceeds of  the  sale  of  a  load  of  cattle  belong- 
ing to  his  father,  'which  witness  had  brought 
to  Montgomery  to  sell  for  his  father.  The 
defendant  objected  to  the  portion  of  the  wit- 
ness* testimony  reciting  the  conversation  had 
between  him  and  the  defendant  from  the  time 
they  met  at  the  Farley  National  Bank  to  tlie 
time  the  money  was  taken,  upon  the  ground 
that  such  evidence  was  Incompetent,  irrele- 
vant, and  immaterial.  The  court  overruled 
the  objection,  and  to  this  ruling  the  defend- 
ant duly  excepted.  On  the  further  exambia- 
tion  of  the  witness  he  was  asked  when  was 
the  next  time  he  saw  the  defendant  The 
defendant  objected  to  this  question  upon  the 
ground  that  it  called  for  Incompetent^  irrele- 
vant, and  Immaterial  evidence.  The  court 
overruled  the  objection,  and  the  defendant  du- 
ly excepted.  The  witness  answered  that  the 
next  time  he  saw  him  was  under  a  circus  tent 
that  same  day.  The  defendant  moved  to  ex- 
clude this  answer  upon  the  same  grounds  of 
objectfamt  to  tin  question,  and  duly  excepted 


to  the  court's  overrnllng  Ms  motion.  The 
vpltness  was  then  asked  If  Qie  defendant  was 
under  arrest  when  he  saw  him  in  the  circus 
tent.  The  defendant  objected  to  this  question 
upon  the  ground  that  it  called  for  Irrelevant 
and  Incompetent  evidence,  and  tended  to  prej- 
udice the  defendant  in  the  minds  of  the  Jury. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  The  witness  an- 
swered that  he  was.  The  other  facts  pertain- 
ing to  the  rulings  of  the  court  upon  the  evi- 
dence are  sufficiently  stated  in  the  opinion. 
Upon  the  introduction  of  all  the  evidence  the 
defendant  requested  the  court  to  give  to  the 
Jury  the  following  written  charges,  and  sep- 
arately excepted  to  the  court's  refusal  to 
give  each  of  said  chai^^es  as  asked:  "(1) 
The  court  idiargea  the  Jury  that,  if  you  be- 
lieve the  evidence  In  this  case,  you  will  find 
the  defendant  not  guilty.  (2)  If  you  believe 
from  the  evidence  that  the  witness  Thomas 
loaned  the  defendant  the  property  alleged  to 
have  been  stolen,  yon  cannot  convict  the  de< 
fendant" 

Teny  Blcliards,  for  appellant.  Uasaey 
Wilson,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  In  Haley  r.  State,  63  Ala.  88, 
it  was  held  tbat  the  averment  of  the  name  of 
the  defendant  under  an  alias  dlctus  was 
proper.  In  tbat  case  the  Christian  name  of 
the  defendant  was  averred  under  an  alias, 
while  in  this  case  the  surname  of  the  defend- 
ant is  so  averred.  If  proper  in  the  one.  It  Is 
necessarily  proper  In  the  other.  It  was  un- 
necessary to  repeat  the  Cbristian  name  before 
the  surname  Verberg.  To  have  done  so  would 
not  have  made  the  averment  plainer.  It 
would  simply  have  been  a  mere  repetition. 
The  demurrer  to  the  Indictment  was  properly 
overruled. 

What  was  said  between  defendant  and 
Thomas,  from  whom  it  Is  alleged  the  money 
was  stolen,  from  the  time  of  their  meeting 
at  the  bank  until  they  reached  the  place  where 
the  larceny  was  committed,  being  part  of  the 
transaction  which  culminated  In  the  conimis- 
slon  of  the  offense,  was  clearly  admissible  aa 
part  of  the  res  gestse.  Churchwell  v.  State, 
117  Ala.  124,  28  South.  72. 

The  evidence  in  behalf  of  the  state  tended 
to  prove  that  after  the  defendant  acquired 
the  poesesslon  of  the  money,  and  gave  it  to 
the  n^o,  whom  the  Jury  was  authorized  to 
find  was  his  accomplice,  he  ran  rapidly  away 
in  one  direction,  while  the  negro  ran  in  an 
opposite  one.  It  was  shown  that  defendant 
and  Thomas  were  strangers.  It  was,  there- 
fore, entirely  competent  for  the  solicitor  to 
show  by  Thomas  that  when  he  next  saw  de- 
fendant after  the  larceny  he  was  und^  the 
circus  tent,  and  under  arrest  This  evidence 
was  competrat  for  the  purpcrae  of  Identifying 
defendant,  and  also  had  some  bearing  on  the 
question  of  flight.  Bell  v.  State,  US  Ala.  25, 
88.  89.  22  South.  626;  Eoch  T.  State,  115  AJa. 
99,  22  South.  471. 

On  cross-examination  of  defendant  as  a  wit- 
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Dees  be  was  asked,  "Were  you  not  connected 
with  tlie  drciis  tbat  vas  her*  that  dayf *  No 
objection  was  intopooed  to  tiila  question 
til  after  dflfondant  bad  answered  'Tea."  Bn^ 
had  It  been  timely  interposed,  we  apprehend 
tiure  would  have  been  ilo  merit  In  the  objec- 
tion, for  It  to  always  competent  to  show  tfj  a 
witness  Us  occiqutlon  and  resldencei 

Nw  can  the  objection  to  the  anestUm  pro- 
poonded  to  defendant  as  a  witness^  on  cnss- 
examlnatton,  "Bava  yon  ever  been  In  Mont^ 
gomery  before  Y"  be  of  any  avalL  If  error 
was  committed  In  allowlnc  tbe  question  to  be 
asked— which  we  do  not  concede— we  cannot 
concelTe  how  It  cwild  possibly  pntfodlce  the 
defendant  For  tbe  same  reason  the  qnes* 
tkm  asked  dofCndsnt  tt  he  resided  In  Ato- 
bama  most  be  held  to  have  been  Innocnona. 

Tbe  prosecutiott  was  allowed  to  Introduce 
in  evidence,  against  flie  objection  of  dtfend- 
uit,  the  record  of  his  former  cenTletlon  of 
petit  larceny.  Tbe  recMd  showed  tbat  he 
had  taken  an  appeal  In  that  case  to  thto  court, 
and  we  may  assume^  If  that  were  impcrtant-- 
tbouch  not  afflrmatlTely  shown  by  the  record 
before  us— that  the  ezecntlon  of  that  Judg- 
ment had  been  snspeoded  as  required  by  sec- 
tion 48W  of  the  Ood&  Section  1786  of  the 
Code  provides  tbat:  "No  objection  must  be 
allowed  to  the  competency  of  a  witness  be- 
cause of  Us  convletton  tor  any  crime,  except 
peijuxy  or  subornation  of  perjury;  but  It  he 
has  been  convicted  of  other  infamous  crime, 
the  objection  goes  to  his  evedlblUty."  It  can- 
not be  doubted  tbat  a  JndgmeDt  of  conviction 
Is  necessary  before  tbe  provisions  of -the  stat- 
nte  can  be  availed  of.  Oark's  Man.  Crlm. 
Law,  I  2437;  FoweU  v.  State,  72  Ala.  194. 
Nor  can  it  be  seriously  doubted  tbat  petit 
larceny  to  an  Infamous  cttan^  and  tiut  a  con- 
victlw  for  that  offense  goes  to  the  credibility 
of  the  posMi  c<mvlcted  ss  wifueas.  Sylves- 
ter T.  State,  71  Ala.  17;  Smith  v.  State.  129 
Ala.  8»,  29  Sooth.  689^  87  Am.  St  Bep.  47. 
Thto  seems  to  be  conce^d,  but  it  to  Insisted 
Out  the  appeal  to  thto  court  and  Qie  suspen- 
sion of  tbe  Judgment  operated  to  annul  the 
jodsment  of  convlctlocL  Clearly,  if  thto  to 
true,  then  tbe  jadgment  of  oonvietlfm  was  Im- 
im>perly  admitted  In  evidence  On  tbe  othw 
hand.  If  It  to  not  true,  but  tbe  execution  there- 
of vras  simply  suspended  poidlng  the  appeal, 
tbe  ruling  of  tbe  trial  court  was  proper.  At 
common  law  the  Judgment  of  convlctlot 
would  have  dlsquallflcd  tbe  witness.  Sylves- 
ter's Case,  supra.  Thto  dtequnUflcatlra  or 
disability  can  be  removed  In  two  ways:  First, 
by  a  reveml  of  the  Judgment;  and,  second, 
by  a  pardon.  Undl  one  of  these  modes  bad 
been  snccrasfuJly  resorted  te,  ttie  convloted 
person  continued  to'be  Infamous,  and  the  dto- 
abOlty  created  by  the  judgmoit  of  convlctltm 
was  still  upon  him.  1  Greenleaf  on  Sv.  1 877. 
and  note.  The  point  under  consideration  was 
directly  presented  and  decided  by  tbe  Supreme 
Cornrt  of  Mlssoml  In  tbe  ^ase  of  SitCar  v. 
The  Democratic  Press  Company,  68  Mb.  408. 


In  that  case  the  witness  bad  been  convicted 
of  obtaining  money  under  false  pretenses,  but 
bad  appealed  bto  case  to  the  Supreme  Court 
and  obtained  a  supersedeas.  Pending  the  ap- 
peal and  a  suspension  of  the  Judgment  be 
was  offered  as  a  witness,  but  was>exclnded. 
The  court,  after  quoting  the  statute  disquali- 
fying the  witness,  said:  *^e  only  question 
to  whether  Baunders,  sentenced  as  he  has 
been  to  the  penitentiary,  though  he  bad  ap- 
pealed to  thto  court  whOTe  the  Judgment  was 
reversed,  was  at  the  time  be  was  offered  as 
a  witness  a  competent  one.  We  think  the 
drcnlt  court  ivoperiy  excluded  blm.  He  was 
convicted  of  a  crime  whlidi  dlsqualilled  him 
as  a  witness,  and  the  subsequent  reversal  of 
that  Judgment  by  tiito  court  could  not  be  an- 
ticipated by  tbe  cfrcmt  court"  Alttaougb 
the  court  does  not  In  express  tenns  bold  that 
the  Judgment  of  amvlctlon  was  not  annulled 
by  Saunders*  Appeal,  yet  It  to  clear  that  thto 
to  the  ifflndple  underlying  the  decision.  Un- 
der our  statutory  s^tem,  a  mere  appeal  does 
not  in  any  case^  operate  to  auqpoid  a  final 
Judgment  or  decreew  In  civil  cases,  in  order 
to  prevent  tbe  auFOTcement  of  the  Judgment 
or  decree,  where  an  appeal  is  taken  there- 
from, a  supersedeas  to  necesssry.  And, 
doubtless.  If  It  were  not  for  the  provMtms  In 
the  statutes  making  It  mandatory  on  the 
court  In  criminal  caseat  when  defendant's 
desire  to  appeal  to  made  known,  to  suspend 
the  execution  of  the  Judgment  of  conviction 
pending  tbe  appeal,  the  Judgment  would  be 
enfwced  notwltiiatandlng  an  appeal  was  tak- 
en. Sections  4818,  4810,  Code;  White  v. 
State.  184  Ala.  197,  82  South.  820;  These 
statutes  go  no  further  than  Indicated  above. 
They  simply  provide  that  upon  Hs  b^ng 
made  known  to  tbe  court  •that  tbe  dtf  radant 
desires  to  take  an  appeal,  'judgment  must 
be  rendered  on  the  conviction,  but  the  execu- 
tion thereof  must  be  suspended  pending  tbe 
ai^teaL."  They  do  not  In  any  wise  Interfere 
wltti  tbe  finality  of  tbe  Judgment  or  Ite  valid- 
ity. Nor  do  tbey  make  Its  finality  dependent 
upon  an  afilrmance  or  a 'reversal  by  thto 
court  Tbeir  effect  to  to  prevent  tbe  enforce- 
ment  or  execution  of  the  Judgmmt  while  the 
appeal  is  pending,  and  thto  dearly  marks  tbe 
limit  of  tbeIr  operation.  Our  ooncltuAon  to 
tbat  the  Judgment  of  eonvictltm  lemalned  in 
fuU  fwce  and  effect  In  ■<>  u  It  was  an 
adjudication  of  the  gimt  of  tiie  defendant  for 
the  purpose  for  which  it  was  offered  in  evi- 
dence. 

Tbs  evidence  showed  that  the  num^  stolen 
was  ptoceeds  of  cattle  which  niomas,  In 
wbum-  the  ownership  of  the  money  to  alleged, 
had  been  Intrusted  to  sell  tor  bto  fatitier.  Tbls 
constituted  him  a  bailee  of  tbe  money,  and 
the  ownership  of  it  was  properly  laid  in  him. 
Vowler  V.  State.  100  Ato.  96, 14  South.  860. 

The  two  written  charges  requested  by  de- 
fendant were  iffoperly  refused. 

There  to  no  error  in  tbe  record,  and  the 
judgment  must  be  aflnned. 
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(Ala. 


(US  Ala.  167) 

BBSSEUBB  ICa  DELITBBT  GO.  T.  BRAN- 
NON. 

(Snpreme  Ooart  of  Alabama.   Jone  SO,  1906.) 

JUSTICE  COURT-COMPLAINT— SALB^ACrriON 
FOR  PRICE-FLEAS— EVIDENCE. 

1.  Though,  under  Code  1896,  8  2667,  In  suita 
oommenced  before  a  justice  a  complalat  Ib  not 
required,  but  it  U  enough  to  indorse  the  cauBe 
of  action  on  the  summons,  a  complaint  m&j  be 
filed,  whidi,  etatiog  the  cause  of  action  to  be 
on  an  account,  and  claiming  for  the  price  of  a 
horse  Bold  at  a  certain  time,  li  sufficient. 

2.  The  complaint  in  a  justice  coart  case,  re- 
Sled  on  appeal,  is  not  demurrable  because  of 
proceedings  in  the  justice  court;  Code  liSOG,  i 
488,  providing  that  on  appeal  the  case  shall  be 
tried  de  noro  withoat  regard  to  any  defect  in 
proceedings  before  the  justice. 

3.  A  plea  to  an  action  for  the  price  of  a 
horse,  setting  up  a  warranty  in  the  sale  and  a 
breaoi,  without  averring  any  damages,  is  bad. 

4.  A  plea  in  an  action  for  the  price  of  a 
horsey  setting  up  false  representations  in  the 
sale,  and  seeking  to  recoup  for  damages  sustain- 
ed thereby,  is  bad  in  failing  to  aver  an  ofFer  to 
return  the  horse  within  a  reasooable  time  after 
discovery  of  the  fraud. 

5.  The  damage  for  false  representations  in 
the  sale  of  a  horse  is  the  dUference  In  value  of 
the  horse  with  and  without  the  qoalities  repre- 
sented. 

6.  Where  the  ptea  bi  an  action  for  the  price 
of  a  horse  does  not  allege  that  it  was  sold  for 
any  particular  purpose,  tiie  words  "the  purpose 
for  which  it  was  oougbt"  in  the  allegatioo  that 
It  was  utterly  worthless  for  the  purpose  for 
which  it  was  bought  are  properly  strudc  out. 

7.  There  being  no  averment,  in  the  plea  to 
an  action  for  the  price  of  a  horse,  of  any  pur- 
pose for  which  it  was  bought,  a  witness  may 
not  testify  to  its  being  worthless  for  the  pnr- 
ptne  for  which  It  was  bought. 

8.  There  being  no  plea,  in  an  action  for  the 
price  of  a  horse,  setting  up  any  warranty  of 
soundness,  testimony  as  to  whether  It  had  ever 
suffered  from  fistula  is  lirelerant. 

Appeal  from  CSty  Court  of  Bessemer;  B. 
C  Jones,  Judge. 

Action  by  W.  H.  Brannon  against  the  Bes- 
semer Ice  Delivery  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

The  cause  was  commenced  In  a  Justice  of 
peace  court,  wherein  It  was  sought  to  recover 
an  amount  due  upon  an  account  Subse- 
quently, In  the  Justice  of  the  peace  court,  an 
amended  complaint  was  filed,  wherein  the 
plaintiff  claimed  for  the  price  of  a  mare  that 
was  sold  by  plaintiff  to  defendant.  From 
the  Judgment  in  the  Justice  of  the  peace 
court  In  favor  of  the  plaintiff  the  defendant 
appealed  to  the  city  court  of  Bessemer.  In 
this  court  the  plaintiff  reflled  the  amended 
complaint,  which  was  in  words  and  figures 
as  follows,  to  wit:  "The  plaintiff  claims  of 
tlie  defendant  the  sum  of  960.00  due  by  ac- 
count for  a  mare  that  plaintiff  sold  tbe  de- 
fendant on  or  about  the  15tb  day  of  April, 
1901."  To  this  complaint,  as  filed  In  the 
city  court  of  Bessemer,  the  defendant  demur- 
red upon  the  following  grounds:  (1)  Because 
said  complaint  Joins  a  suit  on  a  promissory 
waive  note  with  a  suit  on  common  counts; 
(2)  tMcanw  said  complain^  as.amendedt  fails 

T  S.  See  Jnatices  of  tb*  Peace,  vd.  d.  Cent  DIf .  | 


to  state  when  said  account  vas  created;  (8) 
because  said  complaint  ss  amended,  fails  to 
state  when  said  account  la  or  was  due;  (4) 
because  as  amended,  the  mmplaint  intro- 
duces an  entirely  new  cause  of  action.  This 
demurrer  was  ovdrmled.  The  defendant 
pleaded  the  general  issue  and  the  following 
special  pleas:  "(1).  That  tiie  defendant  herein 
did  bargain  for  a  mare  from  the  plaintiff, 
and  was  to  pay  him  the  sum  of  sixty  dollars, 
and  defendant  avers  that  plaintiff  warranted 
that  said  mare  would  work  anywhere,  both 
in  single  and  double  harness,  snd  to  any  kind 
of  vehicle,  and  that  said  mare  would  so  work 
kind  and  gentle.  But  defendant  avers  that 
said  mare  was  unkind,  and  not  gentle,  and 
would  not  work  kind  and  gentle  either  in 
single  or  double  harness,  as  guarantied  by 
the  plaintiff;  and  defendant  avers  that  said 
mare  was  wild,  balked,  and  would  not  pull 
any  kind  of  a  vdilcle  In  double  or  single  har- 
ness, and  was  so  wild  and  unkind  that  de- 
fendant could  not  work  her  with  safety  to 
any  kind  of  a  vehicle,  and  that  this  defend- 
ant was  deceived  by  the  plaintiff  in  the  sale 
of  said  mare  to  defendant  and  in  the  rep- 
resentations made  by  the  plaintiff  to  the  de- 
fendant, because  said  mare  was  not  gentle 
and  kind  as  represented,  and  would  not  work 
as  represented  by  the  plaintiff.  (2)  Defend- 
ant avers  that  he  was  put  to  great  trouble, 
expense,  and  delay  In  hts  business  and  in  the 
delivery  of  ice  by  the  wild,  unkind  nature 
of  this  mare,  and  on  account  of  the  false 
representations  made  to  the  defendant  by  the 
plaintiff,  and  that  his  business  was  injured 
to  the  extent  of  and  In  the  sum  of  twenty- 
five  dollars  on  account  of  said  mare  and  said 
false  representations;  wherefore  this  defend- 
ant prays  set-off,  and  recoupment  snd  de- 
mands damages  in  the  said  sum  of  twenty- 
five  dollars.  (8)  And  defendant  avers  that 
he  was  duped  and  deceived  in  the  purchase 
of  said  mare  In  this:  That  the  plaintiff 
falsely  represented  to  the  defendant  that  said 
mare  was  kind  and  gentle,  and  would  work 
anywhere,  and  in  any  kind  of  vehicle,  both 
single  and  double,  and  defendant  avers  that 
said  mare  was  wild  and  unkind,  and  would 
not  work  anywhere  and  In  any  kind  of 
vehicle.  And  defendant  avers  that  it  Is  in 
the  ice  delivery  business  In  the  city  of  Bes- 
semer, where  it  Is  necessary  for  It  to  deliver 
ice  daily,  and  said  mare  was  bought  for  the 
purpose  of  working  In  one  of  the  Ice  de- 
livery wagons;  bat  defendant  says  she  would 
not  work,  and  defendant  was  put  to  great 
expense  in,  to  wit,  about  twenty-five  doUars; 
by  the  failure  to  deliver  ice  as  it  had  con- 
tracted to  do,  and  It  could  not  carry  out  its 
contract  of  delivery  on  account  of  the  wild 
and  unkind  nature  of  said  mare,  and  the 
refusal  of  said  mare  to  work  as  represented 
to  defendant  by  plaintiff.  Wherefore  defend- 
ant says  its  business  was  damaged  and  In- 
jured in  said  sum  of  twenty-five  dollars,  and 
It  prays  set-off  and  recoupment,  and  claims 
damages  In  the  sum  of  twenty-five  dollars. 
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(4)  Defendant  aT«fl  that  aald  mare  aold  by 
tbe  plaintiff  to  tbe  defendant  waa  ntterly 
wortbless  for  the  purpose  for  wUcfa  she  was 
bought.  In  thla:  That  she  waa  wild  and 
oDklnd.  and  wonid  not  work  to  any  kind  of 
vehicle^  either  In  idngle  or  doable  bameaa, 
as  sbe  had  been  represented  by  tbe  plaintiff 
to  tbe  defendant.  And  defendant  says  that 
plalntiS  reprasoited  that  said  mare  was  gen- 
tle and  kind,  and  wonld  work  anywbere  to 
any  kind  of  a  vehicle,  single  or  double;  but 
defendant  avers  that  said  mare  waa  miklnd, 
wild,  and  not  gentle,  and  wonld  not  work  to 
any  kind  of  a  vehlde,  as  she  had  been  rep* 
resented  to  the  defendant  by  the  plaintiff. 
And  defmdant  avras  that  In  tbe  deceit  In  tbe 
sale  of  said  mare  to  defendant  by  plaintiff  It 
was  damaged  In  tiie  sum  of  elgbty-flve  dol- 
lats,  and  demands  Jndgmrat  In  recov^neut 
In  the  sum  of  elgbty-flve  dollars.**  To  tbe 
flnt  and  fovrth  pleas,  respeetlTely,  the  plain- 
tiff demnrred.  upon  the  following  grounds: 
(1)  Said  idea  Is  a  plea  of  reconpmoit  for 
breach  of  warranty  of  quality,  and  does  not 
qiecl^  any  Item  of  damages.  (2)  Bald  plea 
admits  the  sale  and  poicbase  of  tbe  mare 
for  the  price  dalmed  In  tlw  eomplaliit  and 
sets  up  as  a  complete  defmse  a  breadi  of 
warranty  of  quality,  without  stating  any  ele- 
ment of  damages,  or  wtanein  or  how  much 
dami^red  by  the  alleged  breach.  (8)  Said- 
plea  admits  the  sale  for  sixty  d<^i8,  and 
sets  np  a  defense  to  tbe  whole  cause  of  ao* 
tfon  a  breach  of  warranty  of  quality,  which 
is  not  good  defense  In  law.  (4)  Slid  plea  is 
defective  and  insufficient,  beiiause  It  Is  not 
so  framed  that  any  judgment  in  law  could 
be  rendered  on  It  for  any  sum.  Plaintiff  de- 
mmred  upon  the  ground  "that  said  pleas  are 
In  recoupment,  and  the  damagea  tberein 
claimed  are  too  vague,  speculative.  Insuffi- 
cient, and  remote."  The  court  sustained  tbe 
demurrcra  to  the  first,  second,  and  third  pleae, 
and  overruled  tbe  demurrer  as  to  the  fburth 
plea.  Thereupon  the  plaintiff  moved  to  strike 
from  the  fourth  idea  the  words  "for  the  pur- 
pose  for  which  she  was  bougbt,'*  luwn  tbe 
grounds:  (1)  '*Said  words  are  Immaterial 
and  frivolous,"  and  (2)  **because  there  is  no 
averment  that  the  mare  was  bought  tor  any 
particular  purpose.**  This  motion  waa  sns- 
tidned.  During  the  examination  of  one  W. 
Garner  as  a  witness  for  the  defendant  he 
testlfled  thai  lie  bad  bad  SO  years  or  more 
eqi^ence  In  baDdllng  horses;  that  be  bad 
seen  the  mare  involved  In  this  suit,  but  had 
refused  to  break  her.  The  defendant  then 
asked  tbe  witness  the  following  question: 
"In  your  opinion,  as  an  expert,  state  whether 
or  not  aaid  mare  had  ever  suffered  from  fls- 
tola.**  Fhiintlfl  objected  to  this  question. 
The  court'  sustained  the  objection,  and  de- 
feodant  duly  excepted. 

Eetes  A  Smith,  for  apjwllant.  T roller  & 
Odell,  for  appellee. 

DOWDELL,  J.  This  case  originated  in  tbe 
Justice  court,  and  waa  commenced  by  sum- 


mons  and  complaint  A  Judgment  was  tttera 
rendered  against  the  defendant,  from  which 
an  appeal  was  taken  to  the  dty  court  of 
Bessemer.  Under  the  statute  (sectttni  2667 
of  the  Oode  of  1886).  in  suits  commenced  be< 
fore  a  Justice  of  the  peace,  tbe  filing  of  a 
complaint  is  not  required.  It  Is  sufficient  to 
Indorse  the  cause  of  action  on  the  eummona. 
But  this  does  not  prevent  the  filing  of  a 
complaint  If  the  plaintiff  sees  proper  to  do 
so.  In  this  case  a  complaint  waa  fited,  which 
,  stateid  tiie  cause  of  action  to  be  on  an  ac- 
count This  was  quite  as  sufficient  as  If  it 
had  bem  Indorsed  on  the  summons.  After- 
wards an  amended  complaint  was  filed,  claim- 
ing for  the  price  of  a  mare  sold  to  the  de- 
fend^! on  the  16th  of  April,  ISOl.  On  this 
complaint  Judgment  was  rendered  by  the 
J^st^  In  favor  of  platntilL  On  appeal  to  the 
city  court  tbe  amended  complaint  was  there 
reflled,  and  was  demurred  to  by  the  defend- 
ant which  demurrer  the  court  properly  over^ 
ruled.  Borne  ot  the  grounds  ot  the  demurrer 
T^te  to  tbe  proceedings  in  tbe  Justice  court 
On  appMl  tlie  ease  must  be  tried  de  novo  and 
accordllig  to  equity  and  Justice,  without  re- 
gard to  any  defect  In  tbe  summons,  w  otbw 
process,  or  proceedings  before  tbe  Justice. 
Code  1806,  f  488.  These,  as  also  other, 
grounds  of  demurrer  were  wllbont  merit 

The  defendant  filed  four  pleas,  to  the  first 
of  which  demurrers  were  sustained.  The 
first  plea  sets  up  a  warranty  in  the  sale  of 
the  mare  and  a  breach  ot  tbe  warranty, 
without  averring  any  damages  to  the  defend- 
ant' from  such  breach.  If  the  defendant  de- 
sired to  keep  the  mare  and  rely  upon  tlie 
warranty,  and  recoup  for  tbe  damagea  sus- 
tained by  Its  breach— and  tills  be  had  a  rifl^t 
to  do— then  be  should  have  averred  tbe 
amount  of  tbe  damages  he  claimed  by  way 
of  recoupment.  Tbe  plea  in  this  respect  was 
defective,  and  thwe  was  no  error  in  sustain- 
ing the  demurrer.  The  second  and  third 
Ideas  set  up  false  r^preaoitations  made  in 
the  sale  of  the  mare,  and  soui^t  to  recoup 
for  damages  alleged  to  have  beai  sustained 
by  reason  of  such  misrepresentations.  Apart 
from  other  defects  In  tiiese  ideas,  tbe  failure 
to  aver  an  offer  to  return  tbe  mare  wltbto  a 
reasonable  time  after  discovery  ot  the  fraud 
rmdered  tbe  pleas  bad.  Moreover,  the  dam- 
ages claimed  are.  In  their  nature,  specnlative, 
and  on  this  ground  the  demurrer  waa  prop- 
erty sustained.  The  true  measnre  of  dam- 
ages in  such  case  is  the  dlffwence  in  value 
bf  tbe  mare  with  and  without  the  qualities 
represented.  Lawttm  v.  Bicketts,  104  Ala. 
430, 16  South.  60;  Beed  Lombn  Oo.  v.  Lewla, 
94  Ala.  626,  10  Soutb.  S3S;  Moulthnp  v. 
Hyatt  106  Ala.  488,  17  South.  82,  63  Am.  St 
Bep.  188. 

The  fourth  idea  did  not  aver  that  the  mare 
had  been  sold  by  the  plaintiff  and  purchased 
1^  the  defendant  for  any  particular  purpose, 
and  consequently  there  ms  no  error  In  sus- 
taining tbe  motion  of  the  plaintiff  to  strike 
from  saM  plea  the  words,  *Hhe  purpose  for 
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which  she  was  bought"  The  plea,  as  It  re- 
mained after  these  words  were  stricken  oat, 
contained  the  averment  "that  said  mare  sold 
by  the  plaintiff  to  the  defendant  was  atterly 
worthless,"  and  Issae  was  taken  on  this  plea. 
One  Pllcher,  testifying  as  a  witness  for  the 
defendant,  was  asked  the  following  question: 
"State  whether  or  not  said  mare  was  utter- 
ly worthless  for  the  purpose  for  which  she 
was  bought,"  and  to  which  an  objection  In- 
terposed by  the  plaintiff  was  sustained  by 
the  court.  This  ruling  of  the  court  was  free 
from  error,  since  there  was  no  avennent  In 
the  plea  of  any  purpose  for  which  the  mare 
was  bought.  There  was  no  plea  setting  up 
any  warranty  of  soundness  of  the  animal, 
and  consequently  the  question  to  the  witness 
Warner  Gardner  called  for  irrelevant  evi- 
dence, and  the  objection,  to  It  was  properly 
sustained. 

We  find  no  error  in  the  vecorfl,  and  Uie 
Judgment  will  be  affirmed. 

(138  AU.  ui) 

SlUTH  et  al.  T.  QOBDON  H  aL 
OSopreme  Ckmrt  of  Alabama.   Jane  80,  1008.) 
HANDAHV&^&FPRAL-Tnai  FOB  TAXINO. 

I.  Appeal  from  jod^ent  dismissing  petition 
for  mandamus,  not  being  taken  within  30  days 
from  rendition  of  the  Judgment,  as  provided  by 
Code  1896,  {  2827,  cannot  be  entertained. 

Appeal  from  Circuit  Oourt,  Henry  County; 
John  P.  Hubbord,  Judge. 

Mandamus  by  D.  W.  Smith  and  others 
against  Dan  Gordon  and  others.  From  a 
Judgment  dismissing  the  petition,  petitioners 
appeal.  Dismissed. 

The  proceedings  in  this  case  were  had  npoa 
a  petition  died  by  the  appellants,  addressed 
to  the  Judge  of  the  circuit  court.  In  whlcl^ 
they  prayed  for  a  mandamus  to  be  issued 
to  the  Judge  of  probate  of  Henry  county,  and 
the  county  commissioners,  composing  the 
court  of  county  commissioners  of  said  coun- 
ty, commanding  them  to  vacate,  annnl,  and 
aet  aside  an  order  rendered  by  them  eetab- 
lialilng  a  certain  stock  law  district  In  said 
county.  Demorrers  were  interposed  to  the 
petition.  Upon  the  bearing  of  the  demurrers, 
they  were  sustained,  and  the  petitioners  de- 
clining to  plead  farther,  Judgment  was  ren- 
dered dismissiDg  the  petition.  This  Judgment 
was  rendered  on  December  2. 1902.  On  Janu- 
ary 12,  1903,  an  appeal  bond  waa  given  by 
the  petttionem,  and  an  appeal  was  taken  to 
tills  court  from  said  Judgment,  sustaining 
th»  deuaTTBra  to  the  petition. 

R.  D.  Crawfwd,  for  appellants. 

DOWDBLL.J.  The  appeal  In  this  case  was 
not  taken  within  30  days  after  the  rendition 
of  the  Judgment  appealed  from,  as  required 
by  the  statute  (section  2827,  Oode  1896).  The 
appeal  cannot,  therefore,  be  mtertalned,  but 
must  be  dismissed. 

Appeal  dismissed. 

I I.  8«s  Appeal  and  Brror,  vol.  a.  Cent.  Die.  |  U2S, 
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(Suprone  Oonrt  of  Alabama.  Jnae  80,  lOm.) 

FOROBRT  —  CR03S-BXAHIKATI0N  —  APFBAIi  — 
RECORD— PROVING  A  RECORD-^JUBSTIOHa 
BY  OOURT— INSTRUOTIONB. 

1.  On  B  trial  for  forging  a  mortgage  to  a 
bank,  the  president  of  the  bank,  testifying 
against  defendant,  may  on  cross-examination  be 
sued  if  he  did  not  prosecute  defendant  by 
swearing  out  a  warrant  against  him  for  selling 
mortgaged  proper^  (that  mentioned  in  tiie  mort- 
gage j;  as.  If  he  had  sued  out  tb.9  wairant,  it 
might  have  implied  bad  feeling  towards  de- 
fendant at  that  time;  and  whether  so  or  noL 
or  whether  any  bad  feeling.  If  any,  contlnuea 
or  not,  are  questions  for  the  jury. 

2.  Objection  that  there  was  variance  betweea 
the  mortgage  proved  and  that  copied  in  the 
indictment  cannot  be  considered  on  appeal;  the 
former  not  being  set  out  in  the  record. 

S.  The  way  to  prove  a  record  being  by  ttie 
production  and  inspection  of  the  original,  or 
of  an  exemplified  or  authenticated  copy,  a  derk 
in  the  probate  ofUce  may  not  be  asked.  "In 
copying  a  paper  oa  the  record,  do  you  always 
undertake  to  copy  it  aa  It  is?* 

4.  The  court  may  ask  of  witnesses  questions 
deemed  necessary  to  didt  relevant  and  material 
evidence^ 

5.  A  requested  Instnictloa  on  an  Indletmoit 
for  forging  a  mortgage,  that  if  defwidant  owned 
all  the  property  set  out  at  the  time  of  making 
the  mortgage,  and  It  was  tils  intention  that 
the  property  mentioned  should  be  couveyed  and 
held  liable  for  the  debt,  he  was  not  goilty,  states 
a  correct  pnq^ositkm*  . 

Appeal  rrom  Oltj  Coart  <tf  Annlston;  Tbos. 
W.  Coleman,  Jr.,  Judge, 

William  Beat  was  oonvlcted  of  forgery,  and 
appeals.  Reversed. 

The  appellant  In  this  . case  was  Indicted  un- 
der the  name  of  William  B.  Beal  for  forgery 
In  the  execution  of  a  mortgage.  In  the  In- 
dictment, the  document  alleged  to  have  been 
forged  was  set  out  in  full.  The  name  signed 
to  the  mortgage  "F.  A.  Beal"  end  the  mort- 
gagor describes  himself  In  the  mortgage  as 
"F.  A.  Beal.**  The  mortgage  set  out  at  length 
In  the  Indictment  purports  to  have  been  wit- 
nessed by  Frank  Leigh  and  Arthur  Well- 
bom.  The  testimony  for  the  state  Identified 
the  defendant  as  the  person  who  executed 
the  mortgage  alleged  to  have  been  forged  to 
the  City  National  Bank,  and  the  evidence 
tended  to  show  that  the  defendant  signed 
the  same  as  "F.  A.  Beal."  The  defendant, 
us  a  witness.  In  his  own  behalf,  testified  that 
he  executed  the  mortgage  set  out  In  the  In- 
dictment, and  signed  it  as  F.  A.  Beat;  that 
bis  name  was  "W.  E.  F.  A.  Beal,"  and  that 
sometimes  he  used  the  first  two  Initials  in 
signing  a  paper  and  Bometimes  the  last  two. 
In  signing  a  paper;  that  In  the  execution  of 
the  mortgage  set  out  In  the  Indictment,  he 
signed  his  name  as  "F.  A.  Beal."  The  fa- 
ther of  the  defendant  testified  that  bis  son's 
name  was  "W.  B.  F,  A.  Beal."  There  were 
several  witnesses  Introduced  by  the  state  who 
testified  that  tbey  knew  the  defendant  as 
"W.  E."  or  "Willie"  Beal,  and  that  they  had 
known  him  for  a  number  of  years,  and  that 
tbey  bad  never  heard  of  hfs  being  named 
"F.  A.  Beal.**  The  other  facts  of  the  case 
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neeesHuy  to  an  nndentaodtng  of  the  decMon 
on  tbe  present  appeal  are  sufficiently  stated 
In  the  opinion.  Among  the  charges  given  by 
the  court,  at  the  request  of  defendant,  was 
the  foUowbv:  "(1)  The  court  charges  the  jury 
that  if  they  believe  from  the  evidence,  that 
the  defendant  at  the  time  of  the  making  of 
the  mortgage  owned  the  property  set  out  In 
the  Indictment,  and  made  the  mortgage  with 
no  Intent  to  Injurfe  or  defraud,  then  you 
should  find  the  def^idant  not  guilty."  De- 
f^idant  requested  the  coturt  to  give  the  Jury 
the  following  written  dxai^ea  and  to  the 
court's  refoaal  to  give  each  of  them,  as  asked, 
duly  excepted:  "I  charge  yoi^  gentlemen  ct 
the  Jury,  that  If  the  dttfendant  made  the 
mortgage  set  out  in  the  Indictment  wltboot 
having  at  the  time,  the  Intention  to  Injure 
or  defraud,  then  you  should  find  the  defend- 
ant not  guilty.  <2)  The  court  charges  the 
Jury  that  If  the  defendant  owned  all  of  the 
property  set  out  in  the  Indictment,  at  the 
time  of  makliv  the  mortgage,  and  that  it 
was  the  defendant's  intention  at  that  time, 
(bat  the  pnpoty  mentioned  In  the  mortgage 
ahonld  be  conveyed  and  held  Uable  for  the 
d^  spedfled  In  the  mortgage,  then  they 
should  find  the  defendant  not  guilty." 

T.  G.  Sensabaugh,  for  appellant  Mass^ 
WiliMm,  Atty.  Oen.,  for  the  Stata 

HAHALSON,  J.  1.  The  mortgage  set  out 
In  the  Indictment  paiports  to  have  been  sign- 
ed F.  A.  Beal,  and  witnessed  liy  Frank 
Leigh  and  ArOiur  Wellborn. 

The  bill  of  exceptions  recites  that  "Frank 
Lelgb.  witness  for  the  state,  upon  being  hand- 
ed the  mortgage  set  out  in  the  Indictment, 
testified,  that  the  slguature,  Frank  Leigh, 
signed  to  said  mortgage  was  his  slguature." 
J.  W.  McElrath  testified  for  the  state,  that 
be  was  present  in  the  bank  at  the  time  said 
mortgage  was  given  and  saw  defendant  sign 
the  sam^  and  the  witnesses  thereto  signed 
it  as  witnesses,  while  the  defendant  was 
present  and  before  the  money  was  paid  to 
him.  M.  B.  Wellborn,  the  president  of  the 
bank,  testlfled,  that  he  was  present  at  the 
time,  as  were  def^idant  Leigh,  McEIrath 
and  Arthur  Wellbnii;  that  he  knew  the  de- 
fendant and  be  was  the  man  who  signed  the 
mortgage  to  secure  the  Indebtedness  therein, 
and  fliat  when  the  mortgage  became  due,  he 
tried  to  find  F.  A.  Beal  and  the  property 
mentioned  in  the  mortgnge  but  could  find 
ndther.  On  the  cross,  defendant's  counsel 
asked  witness,  "Did  you  not,  last  fall,  prose- 
cute defendant  by  swearing  out  a  warrant 
against  him  for  selling  mortgaged  property, 
—the  same  property  mentioned  in  your  mort- 
gage?" On  objection  made  by  the  solicitor, 
the  question  was  not  allowed  to  be  answered. 
In  this  fliere  was  error.  If  the  witness  had 
sued  out  the  warrant  Inquired  about,  It  qalght 
have  Implied  bad  feeling  towards  the  defend- 
ant at  that  time,  but  whether  so  or  not  or 
wbeUier  any  bad  feeling,  if  any,  continued 


or  not  wm  qnestlons  for  the  Jury.  This 
case  is  clearly  distinguishable  from  the  case 
of  O'Neal  t.  Ourry,  1B4  Ala.  217.  S2  South. 
697. 

2.  The  witness  Leigh,  testlfled  that  he  at- 
tested the  mortgage  as  a  witness,  and  Mc- 
EIrath testified  that  be  saw  defendant  sign 
It  This  evldeiice  of  its  execution,  was  suffi- 
cient to  authorize  its  admlstdon  In  evidence. 
The  mortgage  Is  not  set  out  In  the  transcript 
though  the  evidence  tended  fully  to  Identify 
It  with  the  one  set  forth  In  the  indictment 
Without  Its  being  set  out  this  court  could 
not  pass  IntelllgoQtly  on  defendant's  objec- 
tion to  tt— that  tliere  vras  a  variance  between 
it  and  the  one  copied  In  the  Indictment 
The  burden  was  on  the  party  taking  the 
bill  <tf  exceptions,  to  affirmatively  show  er^ 
ror  to  his  prejudice,  or  tlie  ruling  wQl  not 
be  disturbed.  Bums  t.  State,  49  Ala.  870; 
Shelton's  Adm'r  t.  8t  Olair,  64  Ala.  668; 
Burgess  V.  A.  M.  Company,  115  Ala.  478,  22 
Sooth.  282. 

8.  There  was  no  error  In  sustaining  an  ob- 
jection to  the  question  asked  the  witness, 
John  Crook,  who  was  clerk  In  the  probate 
office,  viz.,  "In  copying  a  paper  on  the  recv 
Old,  do  yon  always  undertake  to  copy  It  as 
It  is?"  A  record  Is  proved,  not  In  the  man- 
ner  attempted,  but  by  the  production  and 
Inspection  of  the  original  or  of  an  exempli- 
fied or  authenticated  copy.  King  v.  Martin. 
67  Ala.  177;  Pearce  v.  Clements,  73  Ala.  2b8. 

4.  The  witness^  Lester,  for  &e  state,  had 
testified,  tiiat  he  had  the  mMtgage  in  ques- 
tion for  collection  In  the  fall  of  1902.  and 
was  unable  to  find  the  property  or  defend- 
ant F.  A.  Beal,— the  mortgagor;  that  he  bad 
known  the  defmfiant  for  several  years,  and 
had  known  him  as  W.  B.  Beal,  and  that  be 
bad  gone  to  the  house  of  defendant's  ftither, 
looking  for  F.  A.  Beal.  The  defendant's  fa- 
ther, J.  F.  Beal,  had  testified  that  the  defendant 
and  another  one  of  bis  sons  lived  with  him 
in  tbe  tall  of  1902;  that  defendant's  Inltiala 
were  W.  E.  F.  A.  Beal.  and  he  sometimes,  in 
signing  his  name,  used  W.  B.  and  sometimes 
F.  A.  Beal;  that  be  remembeied  Lester  com- 
ing to  his  boose,  claiming  to  have  a  nMr^ 
gage  given  by  defendant  to  one  0.  J.  Porter; 
that  Lester  said  nothing  about  a  mortgage 
by  bis  son  to  ttie  bank,  made  no  Inquiry  for 
F.  A.  Beal  while  be  was  at  witness*  hons^ 
and  that  witness  pointed  out  to  him  property 
belongliqc  to  defendant  EL  L.  Lester  was 
recalled  in  rebuttal,  and  testlfled  tiiat  de- 
fendant's ftitber  did  not  show  him  property 
that  belonged  to  defendant,  and  besldeB,  that 
be  bad  no  mortgage  given  by  defradant  to 
O.  X  Porter.  The  court  aSked  the  witness, 
**I>id  yoo,  when  you  went  to  the  house  of 
defendant's  ffttiier,  ask  defendant's  father 
for  F.  A.  Beal!"  In  this  ttere  was  no  er- 
ror. The  evidence  called  for  was  relevant 
It  is  always  pennlsdble  for  fbB  eoirt  and 
ite  dttty,  to  propound  to  witnesses  sn^  qoes- 
ttona  as  It  Is  deemed  necessary  to  elicit  any 
relevant  and  material  erldence,  wltiiout  re- 
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sard  to  its  effect,— whether  benefldal  or  prej- 
udicial to  tbe  one  party  or  tbe  other.  Tbe 
denlopnient  and  eetabllshmeDt  of  tbe  tnitb 
la  Ita  province  and  dnty.  Sparks  t.  State,  58 
Ala.  82. 

S.  Cbai^e  1  requested  by  defendant  and  re- 
fused waB  a  BDbstantial  repetition  of  cbarge 
1  given  for  him,  and  was,  therefore,  properly 
refused. 

Charge  2  refosed  to  defendant  assarta  a 
Mrreet  i^oposttion  of  law,  and  was  not  anb- 
atantially  glvai.  aa  contended.  In  either  of 
the  glrai  diargea  1  and  2. 

For  the  errors  Indicated  the  Judgment  most 
be  reversed. 

Reversed  and  remanded. 


Ott  Ala.  lU) 

8TATB  tz  rd.  HIODON  t.  JBLK8, 
Oovenuw. 

(Sniffeme  Gonrt  of  Alabama.   Jane  80,  190B.) 

ABHT— NATIONAL  QtJARD-OFFICERS-RBUBF 
FROM  COHUAND— ACTS  OF  OOVBRNOR 
— RBVISW— HANDAHCS. 

1.  Uandamus  is  maintainalde  against  the  gov- 
ernor of  a  state  to  enforce  the  performance  of 

purely  miaisterial  acta. 

2.  The  act  of  a  goverDor  in  relieving  relator 
from  bis  command  as  colonel  of  a  regiment  In 
the  state  national  guard  for  the  good  of  the 
service,  witbont  a  trial  or  hearing  on  charges 
preferred,  was  not  a  ministerial  act,  bat  coo- 
Btitated  an  exercise  of  the  governor's  discretion, 
which  could  not  be  controlled  by  mandamos. 

8.  The  act  of  the  governor  of  a  state  la  re- 
lieving an  officer  of  the  national  gaard  of  his 
command  did  not  constitate  a  removal  of  the 
officer  from  his  office,  within  Bev.  St.  U.  8.  S 
1229  {U.  S.  Comp.  St  1901,  p.  868],  providing 
that  DO  officer  in  the  mllitarr  or  naval  service 
shall  in  time  of  peace  be  dismissed  from  tiie 
service,  except  on  and  in  pursuance  of  a  sen- 
tence of  a  coort  martial. 

Appeal  from  C^ty  Ooort  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Mandamus  by  the  state,  on  relation  of  B. 
L.  Higdon,  against  William  D.  Jelbs,  govern- 
or. From  a  Judgment  quashing  the  role  nisi, 
and  dlsmlaalng  the  petition,  relator  appeals. 
Affirmed. 

J.  F.  Stalllngs,  for  appellant  Powell  & 
Hamilton  and  Harmon,  Dent  it  Well,  for 
■PpeUe& 

HARALSON,  J.  This  is  an  appUcation  for 
a  writ  of  mandamus  in  bebalf  of  the  relator, 
B.  U  Higdon.  who  Is  appellant,  against  W. 
D.  Jelks,  as  governor,  to  require  the  latter  to 
reinstate  the  relator  to  the  office  of  colonel 
of  tbe  Third  Regiment  of  the  Alabama  Na- 
tional Guard. 

The  facts  disclosed  show,  that  the  relator 
was  duly  elected  colonel  of  said  regiment, 
on  the  20tb  March,  1901,  and  on  the  8th  of 
April,  following,  was  duly  com  missioned  aa 
such  colonel  by  tbe  then  Governor  of  the 
state,  W.  J.  Bamford. 

On  January  29,  1902,  by  special  order  of 
tiie  Governor.  No.  8,  all  field  and  staff  offi- 
cers of  tbe  regiment  were  "relieved  from 

1 L  8m  Mandamtu,  vol.  IS.  Cent.  Dig.  H  128,  IfiS. 


present  duty  with  aneb  reg^ent;"  and  the 
companies  ttcm  A  to  M,  IndnalTe.  compos- 
ing said  regiment,  were  Instructed  to  report 
through  their  commanders  to  the  commander 
In  dilef  (the  Goremo^  throogh  the  ofBce  of 
the  Adjutant  General. 

On  May  29,  1902,  1^  qtedal  order  of  the 
Governor,  numbered  25,  said  special  order 
numbered  8  was  annulled,  and  all  field  and 
staff  officers  of  said  regiment  were  command- 
ed to  resume  duly  with  the  r^ment,  and 
tbe  company  commanders  were  Instructed  to 
report  thereafter,  through  military  channels. 
By  this  order,  the  relator  waa  directed  to 
assume  command  of  said  regiment 

(hi  May  SOtii,  the  relator  wrote  to  tbe  Gov- 
ernor, complahiing  that  he  had  been  sus- 
pended without  charges  having  been  made 
to  Justify  Buch  action,  and  without  an  oppor- 
tunity to  meet  his  accusers.  He  stated, 
'^our  en»Ilency  now  proposes  to  set  aside 
that  order,  suspending  me  and  my  staff, 
without  In  any  manner  relieving  me  or  them, 
from  the  anspldon  of  having  been  guilty  of 
some  conduct  that  Justified  such  harsh  ac- 
tion." He  further  stoted,  "I  feel  that  I 
have  been  guilty  of  no  sin  of  omission  or 
commission  In  the  discharge  of  my  duties  aa 
colonel  of  the  Third  Raiment  and  that  I 
should  have  the  opportunity.  In  the  manner 
provided  by  law,  to  defend  myself  of  any 
charge  or  reproach,  and  be  confronted  with 
the  charge  and  my  accusers;  or,  that  your 
excellency  should  plainly  and  publicly  do 
me  the  Justice  to  state,  that  I  have  done  or 
invited  nothing  worthy  of  your  censure,  one 
of  the  things  I  think  any  officer  may  ask  of 
his  superior,  and  I  beg  respectfully  to  state 
that  until  one  of  these  things  is  done  by  your 
excellency,  as  commander  in  chief,  I  do 
not  desire  to  resume  command  of  my  regi- 
ment, and  I  therefore  respectfully  request 
that  yon  will  revoke  and  annul  as  much  of 
special  order  No.  25,  Just  received  by  me,  ae 
restores  me  to  the  command  of  my  regiment" 

On  June  17,  1902.  by  order  of  the  Gov- 
ernor, the  relator  was  again  relieved  of  duty 
as  commanding  officer  of  said  regiment,  and 
company  commanders  were  Instructed  to  re- 
port to  Lieutenant  Colonel  E.  P.  McOonnell, 
who  was  ordered  to  asanme  command  of  said 
regiment 

On  June  30,  1902,  relator  again  wrote  to 
the  Governor,  repeating  In  substance  his  for- 
mer complaints  at  the  action  of  the  tatter  in 
suspending  him  from  his  command,  and,— to 
quote  his  language,— demanding  "Justice,  or 
a  court  of  Inquiry  to  ascertain  and  find 
whether  I  have  done  anything  to  merit  sus- 
pension from  tbe  exercise  of  my  duties,  ob- 
ligations and  rights  aa  colonel  of  tbe  Third 
Infantry,  Alabama  National  Guard."  By  the 
word  "Justice,"  aa  here  employed,  relator  re- 
fers evidently,  to  his  previous  demand  on 
the  Goveruor,  that  he  "should  plainly  and 
publicly  do  me  [him]  the  Justice  to  state 
that  I  have  done  or  Invited  nothing  worthy 
of  censure,"  etc. 
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Th6  GoTemor  replied,  6d  the  7th  Jvij  fol- 
towlng,  stating,  "I  beg  to  say  that  yon  and 
other  offlcen  of  the  Third  Regtanent  vere  re- 
lieved from  fnrther  service  In  connection  with 
that  oq^nlntlon  bectnoe  ct  a  paUifal  laek 
of  harmony,  to  Bpeak  mildly,  which  iraa 
known  to  the  whole  state  and  was  most  In- 
compatible with  any  Und  of  efficiency  of 
the  regiment  as  SDch.  1  relieved  you,  the 
lieutenant  colonel  and  the  majors,  not  be- 
cause of  any  apedal  chaqce  against  either  of 
yon,  but  In  the  Interest  ill  the  public  service. 
I  retteved  all  of  you  on  eqoal  terms.  Hm 
official  order  has  not  been  constmed,  so  far 
as  I  know  or  have  beard,  as  a  reflection  upon 
the  *bonor^  or  'reputation*  of  any  ai  the  said 
offleers.  If  I  ezceirt  the  complaint  that  comes 
from  yon.  It  was  not  my  purpose  to  oqiress 
or  imply  a  reflection  upon  the  'honoi'  or  'rep- 
utation' of  any  of  the  relieved  tiOlem.  The 
conditions  In  Ote  regiment  won  Intolerable, 
and  my  aeUon  was  takm  in  the  Interest  of 
the  military  service  of  the  state.  The  other 
officers  resigned.  Ton  held  your  commission. 
I  ordered  an  Section  to  fill  these  racancies, 
Jiut  as  I  heard  that  harmony  was  In  sight, 
with  a  view  pointedly  and  posltiTely  ex- 
pressed of  restoring  yon  to  your  command. 
Yon  were  restored,  and  honombly  restored,— 
I  could  not  have  dlabonwably  restored  you.— 
and  I  was  greatly  sorpilsed  to  hear  that  1^ 
action  dl^leased  you.  Tou  then  asked  fbr 
an  annulment  of  the  order  restoring  you.  I 
did  not  annul  the  ordw*  btit  relieved  yon 
again.  Ton  have  no  reasonable  cause  for 
complaint  I  decline  to  convene  a  court  of 
inquiry,  because  I  know  of  nothing  to  inquire 
into.  The  reflection  case  [yon  make]  upon 
yonr  tKmor*  and  tepoNitlon'  is  entirely  fftnd- 
fuL" 

On  JTnly  lOtii  and  81st,  again  on  Angnst 
7th,  and  December  18th,  IWZ,  relator  de- 
manded to  be  restored  to  bis  command,  and 
the  Ctovemor  decUned  to  take  up  the  Third 
Eegiment  nmtter  "for  the  presoit"  and  giv- 
ing BO  tssniance  when  the  matter  wonid  be 
taken  np  again,  or  that  relator  would  be 
restored,  the  latter  flied  this  petition. 

The  reqnndent  moved  that  the  rule  nisi 
t>e  quashed  and  discharged.  He  also  flIed  a 
demmter  to  the  petition  and  assigned  many 
grounds  therefor,  among  them.  In  substance, 
fl)  That  the  courts  have  no  power  or  Jurls- 
dletitm  Trtutever  In  any  case,  by  means  of 
writ  of  mandamus,  over  the  Governor  of  the 
state.  <2)  That  if  they  have  any  such  Juris- 
diction, It  lies  on^  in  those  cases  where  the 
act  sought  to  be  compelled.  Is  purely  and 
strictly  mtntsterlal  in  Its  nature  aid  involves 
no  exercise  of  Judgment  or  discretion.  <8) 
Ibat  the  dvil  courts  are  without  Jurisdiction 
to  Interfere  with  the  commander  In  chief 
in  the  discipline  and  conduct  of  the  mllltery 
fences  under  talra.  and  (4)  That  the  petitioner 
or  relator  was,  prior  to  the  filing  of  his  pe< 
titlm,  <rffered  all  the  rdief  whldi  be  now 
seeks  in  and  tqr  his  |>etltlon,  and  decHned 
the  same. 


1.  Long  ago,  this  court,  after  much  eon* 
slderatlou,  following  the  case  of  Mart)ury  v. 
Madison,  1  Ckanch,  187, 2  L.  Ed.  60,  and  many 
other  coses  to  the  same  effect,  decreed  that 
a  mandamus  lies  against  the  Governor  of 
the  state,  as  well  as  ai^  other  public  func- 
tionary, to  compel  the  performance  of  a 
purely  ministerial  duty  enjoined  by  statute. 
Tenn.  ft  a  B.  Co.  v.  Ifoore,  86  Ala.  871. 
But  In  Ohlsbolm  v.  McGehee,  41  Ala.  197, 
it  was  said  by  tlie  coort,  though  not  directly 
in  issue,  that  it  was  questionable  whether, 
upon  the  beat  entbority,  the  court  had  any 
right  or  pow«  to  enforce  by  mandamus  any 
duty  imposed  by  law  upon  Uie  Govwnor  of 
Uie  state,  and  numerous  anOKnltiea  are  cited 
to  support  that  expression. 

In  the  case  of  State  t.  Cobb,  64  Ala.  127, 
the  integrity  of  the  decision  in  86  Ala.  871, 
supra,  was  again  shaded.  It  was  said  by 
Brlck^,  a  J.,  that  the  question  was  one  not 
tree  from  difllcnlty,  and  was  embarrassed  by 
conflict  of  autliorlty,  remarking  ftat  "the 
government  of  the  state  Is  divided  Into  three 
distinct  and  ind^wndoit  d^rtmmta,  and 
the  powers  of  each  *confided  to  e  separate 
body  of  magistracy,*  and  it  la  declared  that 
*no  person  at  eoUe<rtlon  of  persons,  being  of 
one  of  those  departments.  Shall  exercise  any 
power  prc^wrly  belongbig  to  tither  of  the 
others,'  enept  In  the  instances  expressly  di- 
rected or  permitted  the  constltotlon;"  but 
the  court  decUned  to  ^ress  any  opinion  as 
to  the  soundness  of  the  principle  in  Moore's 
Oase,  and  we  wni  not  now  do  so.  or  be  under- 
stood as  questioning  the  soundness  of  that 
case,  For  an  able  discussion  of  the  question 
whether  or  not  courts  have  the  right  by  man- 
damus to  compel  the  Govemw  In  any  ease, 
we  may  refer  to  the  following:  People  v. 
Morton.  1B6  N.  T.  186,  60  N.  B.  791,  41  L.  B. 
A.  281,  66  Am.  Bt  Bep.  S47;  Hawkins  v. 
lbs  Oovemw,  1  Ark.  670,  88  Am.  Dee.  846, 
In  whidi  an  exhaustive  note  by  Freeman  may 
be  fbund;  Merrill  cm  Mandamus,  S  92;  Moses 
(m  Mandamus,  S  82;  High  on  Dx.  Bem,  i  IIS; 
6  Am.  ft  Bug.  Bncy.  Law,  1016. 

2.  According  to  the  view  we  take  of  the 
case,  we  may  forego  a  re-exambiatioik  and 
discussion  of  this  question,  since,  conceding 
the  right  to  the  conrte  to  control  Ote  Gtovem- 
or  In  matters  purely  ministerial,  we  are  of 
opinion,  as  was  the  learned  Judge  below,  that 
in  refu^ng  to  gmnt  the  requeste  of  petition- 
er, the  Governor  was  not  acting  in  a  purely 
ministerial  capacity,  Imt  In  a  matter  Involv- 
ing the  exerdse  of  his  Judgmmt  and  discre- 
tion, as  commander  in  chief  of  the  stete 
trocps,  In  order  to  promote  tb^  tfDdency  In 
toe  service.  We  find  nothing  In  the  acta  of 
the  leglsUiture,  nor  to  the  articles  of  war  of 
the  United  StiUes,  tiiat  forbids  the  command- 
er to  Chief  to  relieve  an  <i^cer  temporarily 
of  the  discharge  of  the  duties  of  his  office, 
whenever  the  good  of  the  service  may  appear 
to  him  to  requfre  It  "Official  acthm,  the  re> 
suit  of  jud^ent  or  dlsoetlon  Is  Judicial  ac- 
tion. The  duty  la  ministerial,  when  the  law. 
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exacting  its  discharge,  prescribes  and  defines 
the  tlme^  mode  and  occasion  of  Its  i)ertorm- 
anc€;  with  snch  certainty  that  nothing  re- 
mains for  Judgment  or  discretion.  Official 
action,  the  result  of  performing  a  certain  and 
specific  duty,  arising  from  fixed  and  desig- 
nated facts.  Is  a  ministerial  act."  Ministe- 
rial acts  In  order  to  be  cou trolled  hj  courts, 
must  be  of  snch  a  nature,  that  they  might  as 
well  have  been  Imposed  on  some  one  else, 
than  the  officer  named.  "Judicial  power  la 
authority  rested  la  some  court,  offices  or  per- 
son, to  bear  and  determine  when  the  rights  of 
persons  or  property,  or  the  propriety  of  doing 
an  met,  are  the  subject-matter  of  adjudica- 
tion." Grlder  t.  Talley,  77  Ala.  424,  M  Am. 
Rep.  05;  Mechem  on  Pub.  Officers.  S  607. 

"When  the  power  Is  clearly  defined  and  en- 
Joined,  does  not  InToWe  the  exercise  of  discre- 
tion or  Judgment,  and  no  altematlTe  Is  left 
to  the  officer  charged  with  Its  execotlon; 
when  he  must  act  without  Inquiry,  and  with- 
out evidence,  and  the  mode  of  action  is  ex- 
pressly declared,  the  power  Is  purely  mlniste- 
riaL  When,  however,  the  power  involves  the 
exercise  of  judgment  and  discretion;  when  it 
Is  to  be  exercised  only  In  an  ascertained  event 
and  on  the  concurrence  and  existence  of  par- 
ticular facts,  and  the  officer  charged  with 
the  execution  of  the  power  must  determine 
whether  the  event  has  arisen,  or  the  facts 
exist  requiring  Its  exercise,  then  the  power  la 
Judicial,  or  In  Its  nature  Judicial."  Ex  parte 
Thompscm,  S8  Ala.  US. 

3.  Here  the  law  committing  the  command 
of  the  state  troops  to  the  Governor,  as  com- 
mander In  chle^  In  respect  to  their  discipline, 
did  not  prescribe  the  time,  terms  and  mode 
of  Its  performance,  with  such  certainty  as 
that  notbing  remained  to  him  for  the  exerdse 
of  Jndgmrat  and  discretion ;  but  necessarily 
much  was  left  to  bis  discretion,  without  ex- 
pressly declaring  his  mode  of  action.  Under 
the  constitution  the  Governor  is  made  the 
commander  in  chief  of  the  militia  and  volun- 
teer forces  of  the.  state,  and  section  28S3  ta 
the  Code  of  1896,  without  more,  constitutes 
the  Governor,  the  commander  in  chief  of  the 
forces  of  the  state,  known  as  the  Alabama 
National  Guard.  It  la  difficult  to  concelTe 
that  the  functions  and  powers  of  a  command- 
er In  chief  are  ministerial  only.  To  deny  hUn 
Judgment  and  discretion  In  tiie  promotion  of 
the  efficiency  of  the  military  forces,  would 
reduce  him  to  a  poor  and  mortifying  plight 
■aa  onnmander  of  these  forces;  and.  It  has 
been  ezpiessty  held,  elsewhere,  under  stat- 
utes snbstantlaUy  similar  to  ours,  that  It  can- 
not be  done.  State  of  Minn.  v.  Harrison,  34 
Minn.  526,  26  N.  W.  729;  Grove  T.  Mott.  46 
N.  J.  Law,  328.  60  Am.  Rep.  424. 

4.  It  is  contended  that  the  Governor  had  no 
power  to  remove  the  relator  from  the  office 
of  colonel  of  his  regiment,  to  which  be  had 
been  elected,  but  an  all  sufficient  answer  to 
this  suggestion  Is,  that  he  has  not  been  re* 
moved  from  his  office  nor  dlschan^  there- 
from wlUiln  the  meaning  of  section  1228,  Rev. 


St  u.  a  [U.  s.  ooQp.  St  1001.  p.  saq.  He 

Is  still  colonel,  relieved,  tx  the  Ume,  from 
duty,  not  so  far  as  appears  by  way  of  pun- 
ishment; but  It  may  be  for  the  good  of  the 
service  only.  Deprivation  of  command  does 
not  deprive  one  of  office,  end  Is  not  a  civil 
injury.  People  v.  Hill.  126  N.  Y.  506.  27  N. 
E.  789;  1  Wlnthrop  MlliUry  Law.  p.  607. 

6.  It  is  not  to  be  ovwlooked,  that  going 
very  far  In  his  effort  to  relieve  the  mind  of 
the  relator  of  any  supposed  or  fancied  impres- 
sion that  he  intended  to  reflect  upon  his  honor 
or  reputation,  the  Governor.  In  tils  letter  to 
him.  of  date  the  7tb  July,  1902,— to  repeat 
some  of  the  evidence  detailed  above.— stated 
to  relator,  that  the  reasons  be  had  tot  reliev- 
ing him  and  the  other  officers  of  the  regiment 
from  further  service,  at  the  time,  in  connec- 
tion with  the  raiment,  was  a  painful  lack 
of  harmony  among  them  Incompatlbte  wltb 
any  kind  of  efficiency;  that  they  had  been  re- 
lieved in  the  IntoraaC  of  the  public  aerrlee, 
and  all  of  them  on  equal  terms;  that  no  re- 
flection on  the  honor  or  reputation  of  any  of 
them  was  Intended;  that  Just  as  soon  aa  he 
heard  that  harmony  was  in  sight,  and  wiHi  a 
view,  pointedly  and  positively  eipresaed,  of 
restoring  rdator  to  the  dlsctia^e  of  Ids  du- 
ties as  colonel,  be  issued  an  ordo-  to  thnt 
effect  He  also  stated,  that  he  declined  to 
convene  a  court  of  Inquiry,  because  he  knew 
of  nothing  to  inquire  into.  The  Governor  thus 
tendored  to  relator  the  relief  he  now  aaks  the 
court  to  grant  Ttiat  relief  be  refused  to  ac- 
cept unless  coupled  wltb  an  order  for  a  court 
of  ffiquiry,  or  a  plain  and  pnUic  statement  tiy 
the  GoTemor  that  relator  had  done  notbing 
worthy  of  censure. 

Our  conclusion  la.  that  ttae  rdattw'a  pur^ 
poses  cannot  be  subserved  by  this  extraordt 
nary  remedy,  and  that  the  court  below  did 
not  err  in  the  decree  rendered. 

Affirmed. 


(in  Ala.  tm 

H0WI80N  et  al.  v.  BAIRD. 

(Supreme  Court  of  Alabama.   Jnoe  80.  1803.) 

APPBAIr-WAITBR  OF  RIOHlV-aiQUnT— RBU- 
EDY  AT  LAW 

1.  Where  tiie  decree  overruling  a  motlm  to 
dismiss  the  bill  and  a  demurrer  toereto  requires 
the  bill  to  be  answered  in  20  d&ys,  filing  of  the 
answer  la  not  a  waiver  of  the  right  to  aubse* 

aueutly  appeal  within  the  statutory  pwlod 
lerefor. 

2.  A  bill  by  a  lessee  against  his  lessor  and  a 

eabaequent  lessee  for  relief  from  a  forfeiture  of 
the  lease  ou  the  groand  of  nonpayment  of  royal- 
ties due  at  a  certain  time,  by  alleging  that  com- 
plainant had  paid  all  the  royalties  due,  diows 
a  wrongful  ouster,  for  which  the  remedy  Is  an 
action  at  law,  though  complaloaiit  oCFers  to  pay 
royaitiea  if  he  is  mistaken  in  his  averment  tnat 
they  have  been  paid. 

Appeal  from  Chancery  Oourt.  Jeffereon 
County;  John  O.  Garmlchael.  Chancellor. 

Suit  by  William  Balrd  against  Allen  P. 
Howlson  and  others.  From  a  decree,  defend- 
ants appeal.  Reversed. 
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It  was  averred  m  tbe  bUl  tbat  Aflen  F. 
Howbwn,  being  the  owner  of  certain  qpeclflc- 
ally  descritMd  land,  executed  to  tlie  com- 
plainant and  tbe  defendant  W.  L.  Olark  a 
lease  to  mine  coal  upon  tbe  said  described 
land  for  a  period  of  10  Tears  from  August  25, 
1898;  tbat  tbe  complainant  and  tbe  said 
Olatk  formed  a  partnership  for  mining  said 
coal  under  the  lease  from  said  J^iwlson,  and 
entered  upon  said  land  and  opened  a  ooal 
mine;  tbat  under  the  terms  of  the  lease  the 
complainant  and  Clark  were  to  pay  to  Howl- 
stm  certain  royalttes  on  all  of  the  coal  min- 
ed. It  was  averted  In  said  bin  'that  during 
the  time  he  and  said  Clark  mined  coal  from 
tbe  said  lands  the  royalties  so  due  to  tbe  said 
Uowlson  from  all  the  coal  mined  were  regu- 
larly paid,  month  by  month,  up  to  and  in- 
cluding the  months  of  August  and  Septem- 
ber, 1800.  But  If  complainant  Is  mistaken  in 
any  respect  In  regard  to  the  averment  that 
tbe  said  royalties  have  all  been  paid  to  tbe 
said  Howlson  up  to  and  Including  the  month 
of  September,  1900,  complainant  avers  that 
be  Is  ready  and  willing  and  offers  to  pay  to 
the  salVl  Howlson  whatever  royalty  may  be 
due  him  under  the  said  contract  hereinbefore 
mentioned  and  set  forth.**  It  was  further 
averred  In  the  bin  that  In  the  fall  of  1900 
Howlson  claimed  that  the  complalnaut  and 
cnark  had  failed  to  pay  tbe  royalties  upon 
tbe  coal,  and  had  breached  their  contract  of 
lease;  that  thereiqmn  he  entered  Into  ah 
agreement  with  the  Export  Goal  ft  RaUway 
Company  by  which  he  was  to  give  them  tbe 
right  and  privilege  of  mining  coal  from  the 
lands  which  had  been  leased  for  tbat  purpose 
to  the  complaluant  and  Clark;  that  he  de- 
ctered  the  lease  to  complainant  and  Clark  for^ 
felted,  and  too^  possession  of  said  lands  and 
the  mines  opened  by  complainant  and  Clark, 
and  turned  them  over  to  the  filzport  Coal  ft 
Hallway  Company,  under  a  lease  made  by 
blm  with  said  company;  that  this  was  done 
although  there  had  been  no  breach  of  the 
lease  by  tbe  complainant  or  Olark,  and  tiiat 
tberefore  the  contract  of  lease  made  by  Howl- 
son with  the  Export  Coal  ft  Railway  Company 
■hould  fnure  to  tbe  benefit  of  said  complain- 
ant and  Clark;  and  that,  In  receiving  the  ben- 
efits from  said  lease,  Howlson  acts  as  trustee 
for  comphdnant  and  dark.  It  is  then  aver- 
red tliat  the  complainant  has  several  times 
caUed  upon  Clark  to  join  with  him  In  this 
sul^  but  tbat  said  Clark  has  faUed  and  rins- 
ed to  do  so,  and  for  that  reason  complainant 
makes  Ciark  a  party  defendant  to  tbe  cause. 
Iha  prayw  of  the  blU  Is  that  the  rigbts  of 
the  cconplainant  and  Clark  may  be  established 
and  enforced  under  the  contract  of  lease 
wltb  Howlson;  and.  In  the  new  contract 
made  between  said  Howlson  and  tbe  Export 
Coal  ft  Ranway  Company,  that  tbe  com- 
plain  ant  and  his  partner  may  be  declared  to 
be  entitled  to  aU  the  benefits  of  the  said  last- 
named  contract;  tbat  Howlson  be  decreed  a 
tmstee  In  Invltum  of  said  last-named  con- 
tract for  the  use  and  benefit  of  said  complain- 


ant and  his  partner,  Olark;  that  the  Export 
Coal  ft  Railway  Company  be  mjolned  and  re- 
strained from  paying  any  royalties  under  said 
contract  to  Howlson;  and  that  a  settlement 
be  made  between  complainant  and  Qark. 
Then  was  also  a  prayer  for  general  relief. 
Req^rndents  filed  a  motion  to  dismiss  tbe  bill 
fw  a  want  of  equity,  and  also  demnned  to 
the  bUL  On  submission  of  the  case  and  mo* 
tkm  to  dismiss  tbe  demurrer,  tbe  chanceUor 
rendered  a  decree  oTemiUng  the  motion  to 
dismiss  for  a  want  of  equity,  and  the  d«nur^ 
rer  to  the  bfll  and  order  In  said  decree  tbat 
"TMpondoitB  have  leave  to  answer  within 
twenty  days.**  This  decree  was  tendered  on 
OctoberlT,  UNO.  On  November  6, 1»01,  How- 
UNMt  filed  an  answer  to  the  bllL  After  fiUng 
the  answer  to  tbe  blU,  Uowlstm,  on  Novcm- 
bv  Vtt  unit  took  an  appeal  from  the  decree 
overruling  the  motion  to  dismiss,  and  tbe  de- 
murrer to  the  bin;  and  the  rendltltm  of  this 
decree  Is  assigned  as  error.  In  this  court  a 
motion  was  made  to  dismiss  tbe  appeal  on  the 
ground  tbat  tbe  appeal  was  taken  after  an- 
swer to  tbe  bin  was  filed  by  the  appellant 

.  Trotter  ft  Oddl  and  W.  W.  Lavender^  for 
appelbmts.  James  H  Webb,  for  appellee; 

McOI^ZXAN,  a  J.  The  ooort  overruled  a 
motion  to  dlunlss  the  bfil  for  want  of  eaulty» 
and  a  demnirer  to  tbe  biU,  made  and  filed  by 
tbe  respondents  Howlson  and  tbe  Bxptfft 
Ooal  ft  Railway  Company,  and  in  and  by  tbe 
same  decree  required  these  respondents  -to 
answer  tbe  Mil  within  20  days.  These  re- 
spondents, In  compliance  with  this  order,  filed 
their  answers,  and  afterwards,  but  within 
the  80  days  allowed  therefor  by  the  statute, 
took  an  appeal  to  this  court  from  the  deorees 
OTerrullng  the  motion  and  tbe  demuxrer.  Mo- 
tion ta  now  made  to  dismiss  this  appeal  be- 
cause of  the  filing  of  said  answers,  tbe  Insist- 
ence being  that  the  respondents  thereby  waiv- 
ed tiielr  right  to  appeal.  The  motion  Is  with- 
out merit  If  there  had  been  no  order  as  to 
the  time  within  which  answers  should  be  fil- 
ed, and  tbe  re«pfHideats,  after  taking  tbe  ap- 
peal, had  filed  tb^  answers,  it  may  be  that 
this  course  on  their  part  would  have  been  a 
waiver  of  the  appeal  (Winn  v.  DlUard,  60 
Ala.  86%  878);  but  It  seenu  clear  to  us  that 
the  filbig  ct  tbe  auswras  as  required  by  tbe 
court  before  the  appeal  was  taken,  and  bef fwe 
the  lapse  of  tbe  appeal  period.  Is  not  Incon- 
sistent wltb  tbe  right  to  take  the  appeal  at 
any  time  within  30  days  from  the  date  of 
the  decree.  Tbe  statute  Imposes  no  condi- 
tions upon  the  right  to  take  the  appeal,  and 
there  la  no  ground  for  this  court  to  rest  a 
denial  of  tbe  right  in  tbe  mere  fact  that  the 
answers  were  filed  as  required  by  the  chan- 
cery court  before  the  term  of  the  right  of  up- 
peal  had  expired.  The  motion  to  dismiss  the 
appeal  must  be  denied. 

In  our  opinion,  the  motion  to  dismiss  tho 
blU  tor  want  of  equl^  should  have  prevaU- 
ed.  Complainant's  rights  In  tbe  premises  de- 
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peDd  entirely  upon  the  resolution  in  the  neg- 
ative of  tbe  lD(iulry  whether  Howlson  bad 
aothorlty  and  right  to  enter  and  take  posees- 
slon  of  tbe  mines  as  ni>on  a  forfeiture  of  the 
lease  to  Balrd  and  Clark  for  failure  of  com- 
pliance on  their  part  with  Its  terms.  If  How- 
lson had  no  such  right,  for  that  tbe  lessees 
had  complied  with  the  terms  of  the  lease,  his 
entry  was  a  wrongful  ouster  of  the  tenants, 
and  their  remedy  at  law  for  recovery  of  the 
possession,  and  their  rehabilitation  as  lessees 
in  possession,  is  plain,  adequate,  and  com- 
plete, and  they  have  no  standing  In  equity. 
Tbe  bill  makes  Just  such  a  case.  It  shows 
tbat  tbe  pretended  ground  of  forfeiture  was 
their  alleged  failure  to  pay  the  royalties  due 
in  September,  or  in  August  and  September, 
1900;  but  it  avera  that  "during  the  time  he 
{the  complainant]  and  said  Clark  mined  coal 
from  tbe  said  lands  the  royalties  so  due  to 
said  Howlson  from  all  the  coal  mined  was 
regularly  paid,  month  by  month,  up  to  and 
including  the  months  of  August  and  Septem- 
ber, 1900."  Taking  this  as  true— as  we,  of 
course,  must,  though  the  bill  contains  an  of- 
fer to  pay  all  royalties  up  to  and  including 
the  month  of  September,  1900,  "if  complain- 
ant Is  mistaken  in  any  respect  In  regard  to 
the  averment  that  said  royalties  have  been 
paid,"  etc.— the  bill  sbows  that  Baird's  rem- 
edy was  clear  in  an  action  at  law,  and  there* 
by  demonstrates  its  own  want  of  equity. 
Possibly,  if  the  bill  bad  averred  that  tbe  roy- 
alties had  not  been  paid  in  fnll,  its  other  aver- 
ments  as  to  the  conduct  of  HowiB<m  would 
bave  presented  a  case  for  tbe  interference  of 
equity  to  set  aside  the  forfeiture  of  the  lease; 
but  we  are  not  called  upon  to  decide  tbat 
qnestioa  now. 

The  decree  ovenmlliiff  the  motloD  to  dis- 
miss the  bill  must  be  revmed,  and  a  decree 
will  be  here  entered  sustaining  tbat  motlMi 
and  dismissing  the  bilL  Reversed  and  ren- 
dered. 


,  tm  AU.  ixt) 

UTTLB  et  aL  T.  OITT  OF  BBSSBliHB 
tt  aL 

(Si^reme  Ooort  e(  Alabama.  June  9XK  mooj 

OFnCBKS— TITLE  TO  OFnCB— TRIAL-INJtmC- 
TION— QUO  WARRAMTO. 

.  1.  The  right  to  a  pablic  office  cannot  be  tried 
by  an  injonction  to  restrain  defendants  from 
exercisiDg  the  fnnctlonB  of  the  office,  the  rem- 
edy being  by  quo  warranto. 

Appeal  from  City  Ooort  of  Bessemer;  B. 
0.  Jones,  Judge. 

BlU  by  the  dty  of  Bessemer  and  others 
against  B.  A.  Little  and  others  to  enjoin 
defendants  from  ezerdslDg  tbe  funcUons  of 
the  office  of  police  commisrioners  of  the  dty, 
and  other  defendants  from  acting  as  police- 
men under  their  appointment  b7  the  police 
commissioners.  From  a  decree  in  favor  of 
complainants,  defendants  appeal.  Reversed. 

Plnckney  Scott,  L.  D.  Qddfrey,  and  Bow- 
man, Horsh  &  Beddow,  for  appeUanta.  W. 
F.  Porter,  for  appellees. 

DOWDELL,  J.  Tbe  right  to  public  office 
cannot  be  tested  by  injunction  on  a  bill  in 
equity.  The  remedy  is  by  quo  warranto. 
Beebe  r.  Robinson,  G2  Ala.  66;  Moulton  v. 
Beid,  64  Ala.  323;  High  on  Injunctions  (3d 
Bd.)  {  1312.  The  court  erred  In  overruling 
the  motion  to  dismiss  tbe  bill  and  dissolve 
the  injunction.  The  decree  of  the  court  will 
be  reversed,  and  a  decree  will  be  here  ren- 
dered dissolving  tbe  Injunction  and  dismiss- 
ing tbe  bill.  This  cause  was  submitted  to- 
gether with  tbe  case  of  B.  A.  Little  et  al. 
V.  T.  T.  Hney  et  al.  ex  rel.  tbe  State,  which 
latter  case  is  a  proceeding  by  quo  warranto, 
and  in  which  the  questions  sought  to  be  pre- 
sented for  review  by  the  present  case  are 
considered  and  determined.  E.  A.  little  et 
al.  V.  Huey  et  al.,  34  South.  630. 

Reversed  and  rendered. 

TL  Sm  OiBMn,       tt,  Omt  Dig.  |  tU. 
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(Supreme  Co  art  of  Florida,  DItMoii  A.  July 
28,  1903.) 

CRIHIHAI.  LAW— TARIANCB— NAHB  OF  PARTT 
INJURBD. 

1.  Where  an  indictment  for  a  crimlaal  as- 
sault npoQ  and  carnal  abuse  of  a  female  child 
alleged  die  name  of  the  child  assaulted  to  have 
been  "Bosa  Lee  Nelson,"  and  the  only  proof 
offered  to  sastain  such  allegation  showed  that 
her  name  was  "Bosa  Lee  Ann,"  a  conviction 
cannot  be  aastaioed. 

2.  The  name  of  the  person  aasaalted,  as  al- 
leged in  the  indictment.  Is  an  essential  element 
in  the  legal  description  of  the  ofCense,  and  the 
failnre  to  prove  it  as  laid  Is  fatal  to  a  con- 
Tiction  had. 

(Srllabna  by  the  Court) 

BzTor  to  drcnlt  Gonrt;  Ibuton  OonntT; 
WUllun  &  Bvllock,  Judge. 

WUllAm  Jacobs  wu  ocmvlcted  of  crime, 
and  brings  error.  Reveraed. 

Allred  &  Da  via,  for  plalntftt  In  error.  J. 
B.  Whitfield,  Atty.  Gen.,  for  the  State. 

TAYLOR,  O.  J.  The  plalntMT  to  error,  Wfl- 
Ilam  Jacobs,  was  Indicted,  tried,  and  convict- 
ed of  tbe  crime  of  carnal  abnee  of  a  female 
child  under  the  age  of  10  years,  at  the  Spring 
term,  1003,  of  tbe  circuit  court  for  Marlon 
county,  was  sentenced  to  death,  end  seeks 
reversal  here  by  writ  of  error, 

Tbe  error  assigned  Is  the  denial  of  the  de- 
fendant's motion  for  new  trlaL  The  fifth 
srround  of  this  motion  Is  as  follows:  "Be> 
cause  of  a  fatal  variance  between  tbe  allega- 
tion and  the  proof  in  said  cause,  In  this:  that 
the  Indictment  charges  tbe  otTense  to  bave 
been  committed  on  one  Rosa  Lee  Nelson,  and 
the  testimony  by  the  prosecuUng  witness  was 
that  her  name  was  Rosa  Lee  Ann,  and  there 
Is  no  testimony  on  part  of  the  state  showing 
that  said  prosecuting  witness  was  known  by 
the  name  of  Bosa  Lee  Nelson,  it  appearing  in 
evidence  that  the  mother  of  said  witness  Is 
Lydia  Comthers." 

This  ground  of  tbe  motion  was  well  fonnd- 
ed,  and  tbe  court  erred  In  denying  It  upon 
such  ground.  Tbe  Indictment  alleges  that 
the  crime  was  committed  upon  one  Kosa  Tjee 
Nelson,  and  practically  tbe  only  evidence  as 
to  the  name  of  the  person  assaulted  and 
abused  was  from  such  person  herself,  as 
follows:  "Q.  What  Is  your  name?  A.  Rosa 
Lee.  Q.  Rosalie  Nelson?  A.  Rosa  Lee  Ann." 

There  was  no  proof  that  she  was  known 
by  the  surname  of  "Nelson,"  as  alleged  In 
tbe  Indictment  The  name  of  the  person 
assaulted,  as  alleged  In  the  Indictment,  was 
an  essential  element  In  the  legal  description 
of  tbe  offense,  and  tbe  failure  to  prove  it  as 
laid  Is  fatal  to  the  conviction  bad,  McFar- 
land  V.  State,  154  Ind.  442.  CS  N.  &  »10; 
Beglna  v.  Dent,  2  Cox,  Cr.  Cas.  354;  Reglna 
V.  Frost,  Dearsly's  Crown  Cas.  474;  Jackson 
T,  State,  55  Wis.  589,  13  N.  W.  448;  EngUsh 
T.  State,  30  Tex.  App.  470,  18  S.  W,  94;  Peny 
T.  State,  4  Tex.  App.  666;  Davis  v.  People,  19 
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lU.  74;  Venrod  t.  People.  89  UL  150;  Hens- 
ley  T.  Oommonvealtb,  1  Bush  (Ky.)  11.  89 
Am.  Dec  604. 

Had  tbe  prooOi  shown  that  the  party  to- 
Jured  was  known  and  called  by  both  names. 
Tte.,  **Ro8a  Lee  Nelson."  as  alleged,  and 
"Rosa  Lee  Ann."  as  pioTed,  or  ttiat  her  name 
was  "Bosa  lee  Ann  Ndson,"  the  conviction 
conld  have  been  sustained,  notwithstanding 
the  fact  that  the  Indictment  omitted  the  mid- 
dle Obrlstlan  name  "Ann."  Bnt  because  of 
tbe  failure  to  prove  the  snmarae  "Nelson"  as 
laid  In  the  Indictment  flie  proof  falls  to  sus- 
tain tbe  charge  as  made  by  such  Indictment 
Bniroaifhs  t.  State,  17  Fla.  643. 

Tbe  Judgment  of  the  court  below  Is  revers- 
ed, and  a  nenr  trial  ordered;  the  costs  of  this 
npp^te  proceeding  to  be  taxed  against  tbs 
taanlj  of  Marion. 


(41  rU.  140 

BZNTJU  T.  8TATB. 
(SuiffemB  OoBEt  of  Blorida,  ZHrlakn  B.  July 

28,  1908.) 

ORUONAI.  UW-OONTINUANOB-DZUQBMCaD- 

BVIDBNGB— AOS  OF  CHILD— IM- 
STRCCTIONa-BVlDBNCB. 

1.  Motions  for  cootlnaance  in  criminal  caees 
because  of  the  absence  of  an  alleged  material 
witness  are  to  be  doaely  scanned,  and,  where 
the  affidavit  In  support  of  such  a  motion  fails 
to  show  proper  diUKence  in  attemptlcg  to  pro- 
care  the  presence  of  the  witness,  and  does  not 
allege  the  witness  to  be  absent  without  the 
consent  of  .the  accused,  the  action  of  the  trial 
court  in  denying  such  motion  will  not  be  re- 
versed. 

2.  The  father  of  one  whose  age  Is  a  material 

fact  in  a  criminal  prosecution,  who  knows  hw 
age  independently  of  any  record  thereof,  mar 
be  permitted  to  testify  to  her  age,  even  uiougn 
he  bad  written  the  date  to  the  family  Bftle, 
which  is  not  imdaeed  in  evidenoe. 

3.  Objections  to  charges,  not  taken  at  tbe 
dme  the  charges  were  given,  nor  embraced  In 
the  motion  for  a  new  trial,  will  not  be  consld- 
tted. 

4.  In  the  absaice  of  a  reqnest  fw  a  propw 
instruction  defining  the  phrase  "reaBOnablo 
doubt,"  the  failure  of  the  court  to  define  these 
words  is  not  error. 

5.  Evidence  examined,  and  found  snflldsnt 
to  support  the  verdict 

(Syllabns  by  the  Court) 

Error  to  Olrcult  Oonrt  Oolombia  County; 
Lucius  J.  Reeves,  Judge. 

Robert  Bynnm  was  convicted  of  crime, 
and  brings  error.  Afllrmed. 

M.  M.  Scarborough,  Jr.,  for  plaintiff  In  er- 
ror.   J,  a  Whitfield,  Atty.  Gen.,  fbr  the 

State. 

COCKRBLL,  J,  The  plaintifT  In  error  was 
convicted  of  having  carnal  Intercourse  with 
an  unmarried  female  under  the  age  of  16. 
The  offense  was  alleged  to  have  been  com- 
mitted on  the  28th  day  of  April,  1901. 

The  first  assignment  of  error  Is  based  up- 
on the  overruling  of  the  defendant's  motion 
for  a  continuance.   In  support  of  the  motion 
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tiM  defendftnt  filed  an  affldaTlt  alteglng  the 
absence  of  a  material  witneis,  by  whom  be 
expected  to  prove  that  the  prosecvtliig  wlt- 
nesa  had  made  contradictory  statementa. 
Thla  aiBdaTit  does  not  come  up  to  the  rale 
beretoAnre  laid  down  by  tUa  eonrt  In  sererftl 
particolars.  There  la  no  proper  ahovlng  of 
doe  dlUgence  In  attempting  to  procnre  the 
{wesence  of  the  witness,  nor  does  it  appear 
tiiat  thB  witness  is  abawt  without  the  cra^ 
sent  of  the  defendant  Motions  for  con  tin- 
nance  in  criminal  cases  are  to  be  closely 
scanned,  and  all  facta  necessary  to  show  a 
dear  abuse  of  the  dlscretkm  reposed  In  the 
trial  conrts  la  aacb  matters  rnnst  be  present- 
ed; and,  irtiereTer  the  record  la  etdier  silent 
or  uncertain  on  any  point  material  to  eetab* 
Usb  anch  an  abns^  the  presnmptlons  are  all 
in  favor  of  the  correctness  at  tbe  rWlng  that 
denies  the  motion.  Ballard  ▼.  State,  81  Fla. 
266,  text,  282, 12  Sonth.  865;  Bhlrer  t.  State. 
«1  Fla.  680,  2T  Sonth.  86. 

Thrae  was  no  error  conunttted  in  permtt- 
ttait  tbe  fatlier  of  the  pxoseentlng  witness  to 
testify  as  to  her  age,  orer  the  objection  tibat 
'  the  CamUr  Bible  Is  tlM  best  evidence  Aft- 
er stating  on  cross-exsmlnatlon  that  he  had 
written  the  date  of  the  birth  In  the  Bible, 
bnt  that  be  Iwd  not  looked  at  it  for  10  years, 
he  was  aAed  by  the  court  it  be  knew  Oie 
date  Independently  of  snch  remrd,  and  an- 
swered that  he  did.  This  was  primary  evi- 
dence, and  admlsi^le  over  the  objection 
urged.  Beg.  t.  Nlcholla,  10  Ooz,  Crlm.  Law 
GB8.  470;  Weed  t.  State,  56  Ala.  18;  State 
V.  Osin,  9  W.  Ya.  688;  People  t.  Slater.  1U» 
Oal.  620,  61  Pac.  957. 

We  cannot  confer  the  objections  to  tiie 
charges  oS  the  court,  aa  no  exceptJoos  were 
taktti  at  the  time  tbe  charges  w«re  given, 
nor  were  the  charges  objected  to  embraced  in 
tlie  motion  for  a  new  trial.  HcOoy  v.  State, 
40  Fla.  404,  24  Sonth.  485.  A  supposed 
charge  embraced  In  tbe  motion  does  not  ap- 
pear to  have  been  given. 

The  court  chained  that  the  presumption 
of  Innocence  contlnved  until  overcome  t>y  the 
evIdMice  beyond  a  reasonable  doubt,  and  a 
mere  omission  to  define  tbe  phrase  '*rea8ona- 
ble  donbtr*  was'  not  error.  If  the  accused  de- 
sired an  InBtraction  covering  tUs,  it  was  his 
dnty  to  preaent  the  proper  definition  to  the 
oonr^  ai^  request  that  It  be  given,  ^ver 
V.  State,  siipra. 

The  evidence  was  snffldent  to  support  tbe 
verdict,  and  the  Judgment  Is  affirmed. 


(4«  rift,  ns) 

B08WOBTH  V.  SANDLIN. 
(Supreme  Court  of  Flwlda,  Division  B.  July 

21.  1903.) 

HORTOAOB  FORBC!IX>SnRB-DBCRBB  PRO  CON- 
FESSO-^SWER— CROSS-BILL. 
1.  It  is  error  to  strike  an  answer  to  a  bill 
for  forecloAore  of  mortgage,  and  to  enter  de- 
cree pro  coDfesso  agaiost  detendant  aa  haviDg 
no  meritmloua  defense  to  the  bill,  where  the 
answer  alleges  that  the  defendant  was  In  no 


way  indebted  to  tiie  complainant;  that  abe  wai 
an  infirm  old  woman,  and  waa  compelled  bj 
blows  and  threats  against  her  life  to  execute  the 
mortgage  upon  which  the  aoit  is  founded. 
2.  A  cross-bill,  which  is  stricken  because  no 
process  issaed  thereon  against  the  original  com- 
plainant until  after  the  entry  of  a  decree  pro 
confesso  upon  the  original  bill,  may,  npon  the 
setting  aafde  of  Ue  decree  pro  confesso,  be  re- 
instated and  amendedu 
(Syllabus  by  the  Ckiurt) 

Appeal  from  Olrcnit  Courts  Do  Soto  Coun- 
ty; Joseph  B.  Wall,  Jviligo. 

Bill  by  Mary  U  Sandlln  against  Uarla  W. 
Bosworth.  Judgment  for  plaintiff,  and  de- 
fendant ivpeala.  Beversed. 
'  Isaac  H.  Trabne,  tm  appellant 

MAXWKLL,  J.  The  app^ee.  a  free  deal- 
er, filed  a  bill  to  foreclose  a  mortgage  npwi 
real  estate  given  by  the  amiellant.  to  whiCh 
the  appellant  interposed  a  second  ammded 
answer.  Exertions  were  filed  to  tbe  gIea^ 
er  portion  of  thla  answer  as  being  Insoffldent 
Impertinent,  and  .scandalous.  Tbe  court  bob- 
tained  these  exceptions,  and,  being  satisfied 
from  the  original  and  several  ammded  an- 
swers filed  that  the  defendant  had  no  meri- 
torious defense,  ordered  that  the  said  amend- 
ed answer  be  strlckffli,  and  the  bill  be  taken 
as  confessed.  Final  decree  of  foreclosure 
was  thtteaftw  entered  agftlnst  the  appellant 

The  answer  Is  Inartiflclally  drawn,  and  it 
baa  been  with  much  difficult  that  we  have 
reached  any  satisfactory  conclusion  aa  to  Its 
merits.  The  substance  of  tbe  first  matter  of 
defmse  alleged  in  the  answer  is  that  the  de- 
fendant was  an  Infirm  old  woman,  living  in 
the  wood^  with  one  Mrs.  Chance,  a  mile 
from  the  nearest  ndghbor;  that  Mrs.  (3iance 
was  a  woman  of  vlident  temper,  and  much 
under  the  Influence  of  complainant's  buslmnd, 
to  whom  she  was  Indebted:  that  at  his  In- 
stance, to  secure  aald  debt  she  compelled  the 
defendant  to  execute  the  note  and  mortgage 
sued  on  by  beating  her  and  threatening  her 
life;  that  defendant  was  In  no  way  todebted 
to  complainant  snd  signed  the  papers  undw 
dureaa,  and  only  because  of  this  violence  and 
these  tbrrats. 

Thin  answer  suflldently  presented  the  de- 
fense Ihdicated  to  be  entitled  to  some  consid- 
eration, and,  while  the  exceptions  to  it  might 
have  tteea  made  the  instrument  for  much 
Judicious  pruning,  It  was  error  to  strike  tba 
anawer  and  rater  a  decree  pro  confesso 
against  the  respondent 

Tbe  answer  also  contained  allegations  as  to 
a  claim  of  set-off  against  the  complalnant^s 
suit,  and  at  the  time  of  filing  the  original  an- 
swer defendant  filed  a  cross-blU  baaed  upon 
the  same  subject-matter,  and  seeking  dis- 
covery. This  was  afterwards  amended,  but 
as  amended,  It  contained  a  prayer  for  the 
recovery  of  the  amount  claimed,  with  no 
auggestiob  of  set-off,  unless  that  may  be  in- 
ferred from  a  prayer  that  it  be  held  to  be  a 
bar  to  complainant's  bUl,  and  that  the  bill  be 
dismissed.  There  was  no  connection  between 
the  subject-matter  of  the  original  bill  and  the 
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cross-Mil,  uolem  by  -wsj  at  wet-K^^  and.  1£  tlils- 
was  Intended,  it  alMMiId  have  been  made  more 
clear. 

No  process  was  laeaed  upon  the  cro«s>bUl 
vntU  after  a  decree  pro  confesso  bad  been 
entered  upon  the  original  bill  againat  the 
cEossKNunplalnant  f:ba  complainant  tben 
moved  to  stilke  the  ooM-biU  for  tbla  and 
other  reaaona.  and  tbe  motion  was  granted. 
As  tbe  decree  iKt)  confesao  la  to  be  set  aside, 
the  respondent  may  now  be  permitted  to  file 
such  amended  cross-Ull  aa  abe  may  be  ad- 
vised. 

Tbe  decree  of  flie  court  below  la  reveorsed, 
with  dlrectlonB  that  tbe  decree  pro  confesso 
be  vacsted,  and  that  tbe  respondent  have 
leave  to  flle  such  amended  answer  and  cross- 
bill as  abe  may  be  advised,  and  that  the  ap- 
pellee pay  the  oosta  of  this  appeal. 


(46  Pla.  547) 

SKINNEB  et  dx.  r.  SOUTHBBN  HOME 
BLDO.  ft  LOAN  ASS'N  07 
ATLANTA,  OA. 
(Sapreme  Court  of  Florida.  Jaty  IS,  1903.) 

FOREIGN  BUILDINQ  ASSOCIATIONS-LOANS- 
COMPETITIVE  BIDDING  —  OSURT— FORBGLO- 
SUR£-OBFlCIBNC;  —  JUDOMBNT  — OEFADI/T 
OF  STOCKHOUDER. 

1.  CotnpetitiTe  bidding  for  the  premlam  to  be 
paid  for  the  pretence  of  priority  of  loans  Ia  an 
essential  feature  of  the  bolMUiitf  societr  plan, 
within  the  meaning  of  chapt»  41&S,  p.  80, 
Laws  1893,  exempting  foreign  bnildiDg  and 
loan  associations  doing  bnsinesB  on  each  plan 
from  tbe  penalties  of  nanry.  Maxwell,  J.,  dis- 
senting. 

2.  A  foreign  building  and  loan  association  is 
not  permitted  to  charge  Interest  at  the  rate  of 
«  per  cent,  and  a  fixed  premtnm  <rf  6  per  cent, 
upon  loans  to  Its  members  In  tiiis  state,  the 
contract  being  made  labiect  to  the  laws  of 
Florida.  Maxwell,  J.,  dissenting. 

3.  Where  It  appears  that  the  Legislature  In- 
tended to  place  restrictions  upon  the  rl^t  ot 
foreign  aasociationB  to  do  buainesa  In  this  state, 
there  will  not  be  imputed  an  intent  to  confer 
higher  privileges  upon  them  than  are  enjoyed 
by  similar  domestic  aBsociations,  unless  such  In* 
tent  is  made  clear  in  the  very  laogaage  of  the 
grant 

4.  A  bill  for  foreclosure  of  mortgage,  which 

Gays  a  deBcIency  Judgment  against  the  hua- 
nd  only,  and  general  relief.  Is  not  obnoxious 
to  the  objection  that  it  prays  a  deficiency  judg- 
ment against  the  wife. 

5.  Usury  in  the  loan  will  not  prevent  the  re- 
ooreiT  of  the  reasonable  attorneys'  fee  provid- 
ed for  in  tbe  contract,  where  there  has  been  de* 
fault  in  psyniHit  of  part  of  the  prlnc^l,  and 
foreclosars  lies  to  recover  tiie  prmdpal  of  ttie 
loan. 

6.  The  default  of  a  stockholder  borrowing 
from  a  building  and  loan  aasociatioa  does  not 
of  itself  change  the  contract  between  them  so 
aa  to  prevent  the  further  accrual  of  dues,  In- 
terest, and  fines  according  to  its  terms,  though 
audi  defaolt  may  give  the  assodation  the  op- 
tion to  enforce  tas  contract  for  what  was  tben 
dne. 

7.  The  issuance  of  paid-np  stock  by  an  as- 
sociatioQ  where  no  dividends  are  paid  thereon 
nor  preferences  given  thereto,  does  not  destroy 
tbe  character  of  the  association  ea  a  building 
and  loan  association  doing  business  on  the  build- 
ing society  plan,  within  the  meaning  of  chap- 
ter 4158,  p.  80,  Laws  1883,  exempting  such  an 
aaBodatiim  from  tlie  uswr  laws. 

(Syllabus  by  the  Court.) 


In  Banc.  Appeal  from  Olrcutt;  Court, 
HiUsbotougb  Comity;  Jos^b  R  Wall, 
Judge. 

Suit  by  tbe  Bontbran  B^nne  BnUdlng  |b 
Loan  Association  at  Atlanta,  Ga.,  againat 
Ijee  B.  Bklnn«  and  Mary  B.  Skinner,  bis 
wUiB.  Decree  fOr  plalntUT,  and  d^endants 
anpeaL  Bevmed. 

WUUam  Hunter,  for  app^nta. 

OOOKRELL,  J.  This  case  was  taken  up 
for  consideration  by  Division  B,  but,  there 
being  a  difl«renee  of  Of^on,  was  reared 
by  it  to  the  whole  court  tM  decision. 

ThlB  is  a  aolt  In  equity,  Inatltnted  by  a 
for^gn  corporation  to  enforce  a  mortgage 
lien,  to  wbich  was  Intoipoaed,  anumg  otbor 
defenses,  that  of  usniy. 

One  of  the  defendants—Lee  B.  Skinner— on 
March  81,  1896,  secured  from  tbe  Southern 
Home  Building  &  Loan  Asaodation,  hereaft- 
er referred  to  as  the  "Assodation,"  In  which 
be  held  IKi  shares  of  tbe  par  nlue  of  |100  per 
share,  a  loan  of  12,500,  to  secure  which  loan 
be  pledged  said  ihans,  and  also  gave  a  bond 
and  mortgage  on  certain  real^  In  tbla  atate, 
bis  wife  joining  bim  in  tbe  necntlon  thoce- 
of.  Ttie  association  claims  In  its  bUl  that  by 
this  contract  ttie  defandant  obligated  him- 
self to  pay  tbe  association,  as  long  aa  It 
should  exist,  ot  aa  might  be  provided  by  Ita, 
by-lawB,  rule^  and  i^nlatlona,  the  Bum  of 
916  monthly  aa  Installments  dne  on  said 
stock,  and  the  fnrtbor  sum  of  925  monthly  as 
interest  and  prunlnm  on  said  advance;  that 
under  its  by-laws  tbe  membeia  holding  stock 
pay  91  per  abare  for  tbe  first  installment 
and  60  ceatM  per  month  dues;  that  ttie  mon- 
berahlp  tee  of  91  vor  abare  uid  tbe  sum  of 
10  cents  per  month  per  sbare  is  known  as  tbe 
'*eqwn8e  fund,"  and  does  not  go  to  tbe  cred- 
it of  tbe  stock,  and  a  fine  of  10  cents  a  share 
Is  levied  upon  failure  to  pay  promptly  tbe 
InstallmentR  due  each  month;  ttaat  in  case  at 
forectosure  tbe  withdrawal  value  of  the 
shares  bdd  by  a  borrowing  member  may  be 
credited  to  tlie  amonnt  dn^  tbe  withdrawal 
value  being  60  centa  out  of  each  00  cents 
paid  per  tibara,  with  9  p«  cent  Interest  on 
the  same  for  tbe  average  time,  provided  all 
tbe  payments  have  been  made  thereon. 

A  statement  of  Its  claim,  filed  as  an  «cblblt 
to  tiie  bill,  itmnliea  the  account  as  foltowa: 
Loan  on  real  estate.  92,600;  16  montba*  dues, 
premium,  and  Interest^  9000;  14  montlu' 
fines,  986;  balance  inanrance  premium.  98; 
total,  93,148.  By  withdrawal  balance,  20 
shares,  82  months,  to  December  1,  1808, 
9429.60.  Amount  dne  December  1. 1898,  92,- 
713.50.  The  mortgage  sought  to  be  enforced 
gave  tbe  assodation  the  right  and  power  to 
sell  tbe  real^  'According  to  ttie  statute  at 
Florida  In  ancb  cases  made  and  provided." 
The  defendants,  in  their  answer,  to  which 
an  ^eptlon  for  impertinence  was  sustained, 
all^  that  this  association  did  not  put  up  Ita 
money  at  auction  to  the  member  bidding  tbe 
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blglurt  premium,  but  requited  all  bonovlng 
members  to  pay  a  fixed  premium  of  6  per 
cent  per  ammm,  and  a  fixed  Interest  at  6 
per  cent  per  annnm,  and  tbat  said  defend- 
ant was  8o  required  to  pay. 

We  bave  not  the  benefit  of  a  brief  from 
tbe  appellee  in  disposing  of  Ibe  question  tbus 
raised,  and  bare  been  put  to  considerable  bi- 
bor  In  seeking  to  settle  tbe  question  correct- 
ly. Onr  usury  statute  is  drastic,  and  Is  qnot 
ed  In  full,  wltb  comment  on  its  uniqueness, 
in  Ifoxwell  T.  Jadcsonvflle  Loan  &  Improve- 
ment Co.,  45  Fla.  — k  34  Soutb.  256-207.  Tbe 
second  section  <tf  that  statute  reads  as  fol- 
lows: *?bat  it  shall  not  be  lawful  tor  any 
person,  company  or  corporation,  to  reserve, 
chaq^  or  take,  for  any  loan  or  advance  of 
money,  or  forbearance  to  enforce  the  collec- 
tion of  any  sum  of  money,  a  rate  of  interest 
greater  than  ten  per  centum  per  annum,  ei- 
ther directly  or  Indirectly,  by  way  of  com- 
mls8l<ms  tor  advances,  discounts,  exchange, 
or  by  any  contract  contrivance  or  device 
whatever,  whereby  the  debtor  is  required  or 
obligated  to  pay  a  greater  sum  than  the  ac- 
tual principal  sum  received,  together  vrltb 
Interest  at  the  rate  of  ten  per  cwtnm  per 
annum  as  afbresald:  provided,  however,  tbat 
the  business  of  and  loans  made  by  building 
and  loan  and  other  mutual  benefit  assoda- 
tltms  to  its  members,  when  made  and  con- 
ducted under  the  provlrtons  of  chapter  B709, 
Laws  of  Florida,  approved  Hay  31, 1887,  and 
acta  amendatory  tbweof ,  and  such  other  acts 
as  may  hereafter  be  passed  regulating  tbe 
conduct  of  such  anoclatlona  shall  not  be  con- 
sidered usurious  within  tiie  intuit  and  mean- 
ing of  this  act" 

Omittlug  for  tbe  present  tbe  act  of  1883, 
the  'iproviidons  of  chapter  3709,  p.  78,  Lavrs 
of  Florida,  approved  BCay  81,  1887,  and  acts 
amendato^  thoeof,  and  such  other  acta  as 
may  hereafter  be  passed  regulating  the  con- 
duct of  Budi  assodatlons,'*  referred  to  in 
this  section  of  the  usury  statute,  are  all  found 
in  sections  2205-2218  of  the  Revised  Stetutes 
of  18^  Section  2207  regulates  the  method 
of  loans  as  fbllows:  "The  officers  shall  hold 
stated  meetings  at  which  the  money  In  tbe 
treasury,  if  over  tbe  fixed  value  of  a  share, 
shall  be  otteroU  tot  loan  in  opoi  meeting,  and 
the  stockholder  who  shall  Ud  the  highest 
premium  for  tiie  preference  of  priority  of 
loan  shall  be  entitled  to  receive  a  loan  of  not 
more  flian  the  amount  fixed  by  charter  as  the 
full  value  of  a  share,  for  eadi  ^re  of  stock 
hM  by  such  stockholder.  •  •  We  can- 
no^  therefore,  entertain  fbr  a  moment  the 
ttiongbt  that  the  court  below  held  this  con- 
tract to  have  been  within  the  proviso  to  tbe 
nsu^  statute^  The  court  must  have  relied 
on  section  8,  chap.  4168,  p.  82,  of  the  Laws 
of  189S,  an  act  entitled  "An  act  In  relation  to 
foreign  building  and  loan  associations.'' 
That  section  provides  "that  no  fines,  Interest 
or  premiums  paid  on  loans  made  by  any 
building  and  loan  ossodatlmi  shall  be  deem- 
ed usurious,  and  the  same  may  be  collected, 


as  debts  of  like  amount  are  now  collected  by 
law  In  this  state,  and  according  to  the  terms 
and  stipulations  of  tbe  agreement  between 
tbe  association  and  the  borrows."  Section  4 
of  the  same  act  reads:  'That  the  name 
'building  and  loan  association,'  as  used  in 
this  act,  shall  Include,  all  corporations,  so- 
cieties, organlxstlons  or  associations  doing  a 
saving  and  loan  investment  business  on  the 
building  society  plan,  vis.:  Loaning  Its  funds 
to  its  mranbeis  only,  whether  issuing  certlfl- 
cates  of  stock  which  matures  at  a  fixed  time 
or  not**  Sections  1,  2,  8,  6,  and  7  name  the 
conditions  precedent  to  such  assodatlons  en- 
gaged in  business,  and  section  6  fixes  a  pen- 
alty upon  any  agent  of  such  assodaticm  do- 
ing business  unless  the  conditions  have  bem 
fulfilled.  Section  9,  the  final  section,  con- 
tains merely  a  repealing  claus& 

It  appearing,  therefore,  that  it  was  in  the 
legislative  mind  to  place  restrictions  upon 
these  fordgn  assodatlcms  doing  busineBs  In 
tbe  state,  there  will  not  be  Imputed  to  that 
body  an  intent  to  confer  bighw  privileges 
upon  such  assodatlons  than  are  ccmferred  up- 
on Ita  own  creatures,  unless  tiut  intent  Is 
made  clear  In  tbe  very  language  of  tbe  grant 
of  such  privileges. 

Section  8  Is  in  Its  terms  broad  ouragh  to 
cover  domestic  as  well  as  foreign  building 
and  loan  associations,  were  It  not  for  tho 
context  and  tbe  restrictive  titie  of  the  act, 
and  it  Is  not  dear  what  effect  sncb  construe- 
tt(n  may  have  bad  on  the  lawmakers.  U  la 
dear  that  the  Legislature  had  consUered  the 
fixing  of  the  premium      competitive  bldjlng 
an  essential  feature  of  the  building  and  loan 
plan,  seeing  that  it  Imposed  such  method  on 
Its  own  corporations  of  tbat  character.  Ow- 
ing to  the  various  constructions  of  the  courts 
as  to  the  necessity  of  leaving  the  time  mt 
which  tiie  stock  was  to  mature  sut^ect  to  the 
poeslUe  success  of  the  Institation,  and  thiis 
preserving  the  partnership  feature  of  tbe 
transaction,  a  legislative  onurtruction  is  pla- 
ced  upon  the  meaning  of  the  phrase  "building 
sodety  plan,"  and  It  is  declared  it  shall  be 
Immaterial  whether  the  certificates  of  stock 
mature  at  a  fixed  time  or  not  Many  courts 
had  theretofore  considered  an  essential  ele- 
ment of  tbe  "building  society  plan"  the  fixing 
of  tbe  premium  to  be  paid  for  the  preference 
<tf  priority  of  the  loui  to  the  competitive 
bidding  tberefor  at  an  auction  hdd  at  stnted 
times,  at  which  any  member  desiring  a  loan 
had  the  opportunity  to  Ud  for  audi  prefer- 
ence, and  yet  there  Is  an  ominous  silence  in 
regard  to  dispensing  vrltb  this  essential.  In 
doing  away  with  tbe  comparativdy  unimpor- 
tant feature  of  indeterminateness  as  to  time 
oC  maturity  of  stock,  it  hi  unftilr  to  bold  that 
it  wss  intended  to  do  away  with  the  more 
Important  feature  of  indeterminateness  as  to 
the  premium  to  be  paid  in  case  of  foreign 
associations,  especially  when  thwe  had  been 
thrown  around  domestic  associatkniB  such 
painstaking  fullness  of  detail  In  this  regard, 
so  as  to  prevent  tiie  latter  charging  mwe 
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than  10  per  cent  Interest,  except  to  the  caae 
vhere  Uie  borrowing  member  had  the  chance, 
In  the  absmce  of  an  eager  competitor,  to 
get  bis  money  at  a  much  smaller  rate.  We 
are  forced  to  the  conclusion  that  section  4, 
above  quoted,  restricts  the  act  to  those  as- 
sociations doing  business  on  the  building  so- 
ciety plan,  and  that  such  plan.  In  the  light 
of  our  legflslatlon  and  the  decisions  of  other 
courts,  contemplates  an  opportunity  to  the 
borrowing  member  to  obtain  bis  mon^  at  a 
premium  to  be  ascertained  by  competitive 
bidding.  An  InstructlTe  case  on  this  point 
la  -that  of  Washington  Investment  Ass'n  v. 
Stanley,  38  Or.  310,  68  Pac.  488,  E18  L.  R. 
A.  816,  84  Am.  St  Rep.  793,  foHowed  In 
Western  Savlrgs  Co.  v.  Houston,  88  Or.  877, 
65  Pac.  611.  To  the  same  efTect  Is  the  very 
exhaustive  opinion  of  the  Supreme  Court  of 
North  Carolina  In  the  leading  case  of  Mero- 
ney  V.  Atlanta  Building  &  Loan  Ass'n,  116 
N.  G.  882,  21  8.  B.  024,  47  Am.  8t  Rep. 
841.  See,  also,  McCauIey  t.  Workingman's 
B!dg.  &  Sav.  Ass'n,  97  Tenn.  421,  87  S.  W. 
21^  35  L.  R.  A.  244,  note,  66  Am.  St  Rep. 
813;  Myers  v.  Alpena  Loan  &  Building  Ass'n, 
117  Mich.  389,  75  N.  W.  944;  White  v.  Wil- 
liams, 90  Md.  719,  45  Atl.  1001;  7  Thomp. 
Corp.  I  8780;  Bndllch.  Bnlld.  Ass'n.  ||  19, 
409. 

Subject  section  4  to  a  closer  analysis. 
What  Is  "doing  a  saving  and  loan  Investment 
business  on  the  building  society  plan."  and 
what  Is  the  effect  of  the  clause  under  the 
videlicet  "loaning  its  funds  to  Its  members 
only,  whether  Issuing  certificates  of  stock 
which  matures  at  a  fixed  time  or  not"?  By 
the  use  of  the  term  ••Iralldlng  society  plan" 
the  Legislature  must  have  had  reference  to 
some  definite  plan,  and  not  to  whatever 
scheme  under  a  like  name  might  be  devised 
in  the  various  states  or  foreign  countries; 
and  hence  It  is  not  Improper  to  assume  the 
legislators,  In  the  use  of  such  term,  must  have 
had  In  mind  the  plan  with  which  they  were 
familiar— that  Is,  the  auction  plan.  And,  this 
being  shown,  does  It  not  follow  that  the  vldd- 
Icet  clause  Is  not  a  complete  definition  of 
such  plan,  but  a  qualification  of  the  definition 
usually  accepted  in  this  state,  and  that  such 
definition  obtains  in  its  full  force,  excepting 
only  this  one  qualification?  The  expression 
ct  this  one  qualification  exclndes  the  contem- 
plation of  any  other. 

In  construing  this  act  It  Is  well  to  note 
tile  general  rule  of  law  governing  foreign 
corporations.  Judge  Thompson  summarizes 
the  law  thus:  "Without  attempting  to  enu- 
merate, In  a  single  section,  all  the  cases  to 
TTbldi  this  comity  does  not  extend.  It  may  be 
observed.  In  the  first  place,  that  It  does  not 
extend  so  far  as  to  concede  to  foreign  cor- 
porations the  powers  which  their  own  char- 
ters do  not  permit  them  to  exercise;  uor  so 
far  as  to  permit  a  foreign  corporation  to  ex- 
erdse  powers  within  the  state  which  a  do- 
mestic corporation  of  the  same  kind  is  not 
permitted  to  exerdse  nnder  the  Gonstltutton 


and  policy  of  tbe  state."  Again;  *7or^n 
corporations  must  Mcerdse  their  powers  and 
franchises  In  accmrdanee  with  the  laws  of  the 
state  where  they  do  business,  and  In  con- 
■tmance  witti  the  principles  of  Its  general 
policy.  The  validity  and  enforceability  of  a 
contract  by  a  foreign  corpwatlon  are  deter- 
mined, not  by  its  charter,  but  by  the  law 
prevailing  where  tbe  eontxact  la  made."  2 
Cook,  Corp.  I  696. 

In  Fails  V.  United  States  ^avli^s,  Loan  & 
Bldg.  Co.,  97  Ala.  417,  13  South.  26,  24  L. 
R.  A.  174,  ^  Am.  St  Rep.  194,  speaking 
through  Chief  Jnstlce  Stone,  the  court  said: 
"Bach  separate  government  ot  state  has  its 
own  legislative  system  and  policy,  and  In 
determining  and  enforcing  rights  which  orig- 
inate out  of  our  Jurisdiction  comity  requires 
that  we  shall  admeasure  Uie  redress  by  tbe 
yardstick  of  tbe  place  where  the  right  ac- 
crued." 

Fore^  corporattons  have  no  right  by  the 
law  of  comity  to  do  acts  within  a  state  which 
are  prohibited  by  the  laws  of  tbe  state  to 
Its  own  citizens  or  corporation:]  engaged  In  a 
similar  business.  2  Morawetz,  Prlv.  Corp. 
965;  8  Clark  &  Marshall,  Prlv.  Corp.  f  838. 

There  remain  some  minor  points  to  be  dis- 
posed of.  There  Is  no  merit  In  the  conten- 
tlMi  of  app^ant  that  the  bill  prays  a  per- 
sonal Judgment  against  a  married  woman. 
The  specific  prayer  Is  for  such  relief  gainst 
the  husband  alone,  and  this  controls  tbe 
prayer  for  general  relief.  Tbe  further  con- 
tention that  usury  having  been  shown,  the 
complainant  Is  not  entitled  to  tbe  solicitors* 
fees  provided  for  In  the  mortgage,  was  de- 
cided adversely  to  appellant  In  the  case  of 
Maxwell  v.  Jacksonville  Loan  &  Improve- 
ment Co.,  supra,  on  the  ground  "that,  as  there 
was  default  In  the  payment  of  more  than 
three  consecutive  installments,  containing  a 
part  of  the  principal,  the  suit  was  not  brought 
prematurely,  and  that  complainant  Is  entitled 
to  reasonable  solicitors'  fee." 

It  Is  also  contended  that  complainant  should 
not  have  charged  Interest  and  premium  for 
more  than  three  months.  After  a  default 
for  three  months  the  association  bad  tbe  op- 
tion of  enforcing  the  collection  of  whatever 
sum  was  then  due  It;  but  the  default  of  the 
debtor  did  uot  change  tbe  contract;  It  con- 
tinues In  force  until  It  be  altered  by  the  par- 
ties, satisfied,  or  merged  Into  a  Judgment  or 
decree. 

We  do  not  agree  with  appellants  In  their 
contention  that  tbe  Issuance  of  paid-up  stock 
by  the  association  destroys  Its  character  as 
a  building  and  loan  association,  and  in 
and  of  itself  renders  the  contract  usurious. 
"There  Is,  however,  nothing  Inconsistent  with 
its  character  as  such  In  permitting  those  of 
its  members  who  feel  themselves  in  a  posi- 
tion to  make  a  number  of  stock  payments 
not  yet  due  to  do  so,  thereby  anticipating, 
without  Inconvenience  to  themselves,  a  dut; 
which  would  have  to  he  performed  In  any 
event,  and  putting  In  the  hands  of  the  asso- 
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datum  13ie  meana  of  bastenlng  tbe  fioal  con- 
summation of  tbe  enterprise.  Accordingly  It 
haa  nerar  bem  questioned  tiiat  an  association 
may  allow  Its  members  to  make  adrance  pay- 
ments upon  the  stock  held  by  tbem."  Bndr 
llcli.  Build.  Aas'n,  f  461.  Whether  the  pay^ 
menta  dirldenda  on  auch  stock  or  tbe  glT- 
ing  of  preference  to  tbe  taolders  thereof  would 
change  the  character  of  these  associations,  <x 
be  without  tbeb:  scope,  are  questions  not 
raised  on  this  record.  There  are  no  allcig*- 
tloos  of  such  payments  or  of  such  prrfer- 
ences. 

It  follows  tiiat  for  the  error'  ot  tbe  court 
tn  sustaining  the  third  exception  to  the  an- 
swer tbe  decree  must  be  reversed,  with  dt 
rectlona  to  overrule  said  exception,  and  to 
take  such  farther  proceedings  In  said  cause 
aa  may  be  agreeable  to  equity  and  In  coo- 
sonanca  with  this  opinion,  and  It  Is  so  or- 
dered. 

SHAOKLBFORD.  3^  being  diaqoallfled, 
took  DO  part  In  the  consideratloa  of  this  case. 

MAXWELL.  J.  (dissenting).  Section  8,  e. 
41S8.  p.  82,  Laws  189S.  entitled  "An  act  in  re- 
lation to  foreign  building  and  loan  asaocia* 
tlODB,"  provides  '*tbat  no  fines,  Interest  or 
premiums  paid  or  loans  made  by  any  building 
and  loan  association  shall  be  deemed  usuri- 
ous, and  the  same  may  be  collected  as  debto 
of  like  amount  are  now  collected  by  law  In 
this  state,  and  according  to  tbe  terms  and 
stipulations  of  tbe  agreement  between  the  as- 
sociation and  tbe  borrower." 

If  this  act  applies  to  the  appellee,  the 
Southern  Home  Building  &  Loan  Association 
of  Atlanta,  Georgia,  the  loan  made  by  It  to 
the  appellants  will  not  be  usurious  because 
of  the  stipulation  that  a  fixed  premium 
amounting  to  6  per  cent  per  annum  be  paid 
by  the  borrower,  in  addition  to  6  per  cent  aa 
interest  on  tbe  loan.  If  tbe  appellee  Is  a 
foreign  building  and  loan  association,  as  Its 
name  indicates,  tbe  act  does  apply  to  it  and 
to  this  transaction.  The  opinion  of  the  ma- 
jority of  tbe  court  denies  its  right  to  be  so 
classed  because  of  Its  demand  of  a  fixed  pre- 
mium upon  its  loans  Instead  of  a  premium 
to  be  ascertained  by  competitive  bidding. 

All  premium  charges  contemplate  tbe  possi- 
bility of  payment  of  more  than  the  legal  rate 
of  Interest  on  the  money  received;  otherwise 
there  would  be  no  necessity  for  making  an 
exception  In  favor  of  building  and  loan  asso- 
ciations  in  the  usury  law.  And  this  Is  equal- 
ly true  whether  the  payment  Is  of  6  per  cent 
interest  on  double  tbe  amount  of  money  ac- 
tually received  on  tbe  loan  (the  other  half 
being  deducted  In  advance  as  a  premium)  or 
of  6  per  cent  as  Interest  and  6  per  cent  as 
premium  on  the  amount  of  the  loan  actually 
received.  The  one  form  of  premium  is  as 
obnoxious  to  the  spirit  of  tbe  usury  law  as 
the  other,  and  the  adoption  of  the  one  rath» 
than  the  other,  therefore,  would  not  exclude 
the  corporation  from  classification  as  a  build- 


ing and  laan  association;  and  in  fact  our  stat- 
ute in  regard  to  domestic  associations  does 
not  prescribe  the  of  payment  ot  pre- 

miums, but  only  Qu  method  (tf  ascertaining 

their  amount 

It  Is  true  that  the  plan  for  domestic  build- 
ing and  loan  assodatltms  provided  in  our 
statute  adopts  the  rule  of  ascertaining  tbe 
premium  to  be  required  of  tbe  borrower  by 
competitive  bidding  for  the  money  to  tw 
loaned.  The  question  Is  whethor  that  feature 
of  tbe  plan  is  so  essential  a  one  that  without 
it  an  assodatlon,  though  not  incorponted 
uadae  that  statute,  loses  Its  chaimcter  u  a 
building  abd  loan  association. 

To  my  mind  tbe  essential  feature  of  the 
bollding  and  loan  plan  is  that  of  providing 
for  the  repayment  of  loans  hy  the  maturing 
of  tbe  shares  of  stodc  belonging  to  tbe  bor- 
rower, which  are  to  be  matured  by  tbe  small 
regular  paymenta  stipulated  in  the  articles 
of  assodatlDn.  This  enables  and  enconzages 
tbe  stockholder  of  limited  means  and  small 
Income  to  Invest  bis  money  In  a  borne,  and 
pay  for  it  in  Installments  within  his  reach, 
when  without  this  oM>oortunIty  be  might  be 
unable  or  unwilling  to  purchase  a  borne.  It 
also  givea  him,  as  a  stockholder,  the  benefit 
of  the  earnings  and  profits  of  the  asaodatloo 
in  more  quickly  maturing  his  atoA  and  dia- 
Charging  his  indebtedness. 

Tbe  premium  In  addition  to  the  regular  In- 
terest charged  is  one  of  tbe  means  of  profit 
contributing  to  an  early  maturity  of  the  stock. 
The  premium  and  Interest  together  may 
amount  to  more  than  legal  interest  on  the 
loan,  but  the  law  toloates  this  in  its  willing- 
ness to  encourage  the  building  of  homes  by 
those  not  able  to  do  so  by  other  means,  and 
the  more  willingly  because  the  larger  pay- 
ments made  by  tbe  borrowers  so  add  to  the 
value  of  their  own  investment  In  the  atodc 
of  the  association  that  by  effecting  an  early 
maturity  of  the  shares  it  may  ultimately  pre- 
clude payment  of  more  than  a  fair  interest 
on  the  loan. 

Incidentally  tbe  premlnms,  where  tbey  are 
fixed  by  competitive  bidding,  are  made  a 
means  of  determining  tbe  priority  in  the 
making  of  loans  where  there  are  several  ap* 
pllcants  therefor;  the  loan  being  made  to 
the  highest  bidder.  The  real  reason  of  this 
bidding,  however,  Is  not  simply  to  determine 
the  order  In  which  tbe  loans  shall  be  made,  as 
this  could  be  determined  by  the  order  of  ap- 
plication for  tbe  money,  or  In  other  ways 
more  equitable  than  that  of  bidding  for  tbe 
money.  It  Is  done  In  order,  by  trading  upon 
the  necessities  of  the  borrower,  to  secure  as 
large  a  bonus  as  possible  for  the  association, 
in  pursuance  of  tbe  policy  of  maturing  shares 
as  early  as  possible.  If,  then,  the  policy  of 
the  law  with  respect  to  these  associations  is 
to  make  tbe  premiums,  and,  by  necessary 
consequence,  the  Interest  pald  by  the  bor- 
rower as  large  as  possible,  there  Is  no  good 
reason  to  object  to  any  reasonable  premium 
as  infringing  the  usury  law. 
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Fixing  tile  amoQiit  of  premlnm  by  oompet* 
ttlTe  UddlDg  In  maUDS  each  loan  merely 
lotrodnces  Into  tbe  assodaticnt  an  element  of 
chance  whereby  one  class  of  borrowers  will 
profit  at  tbe  expense  of  tbe  others.  All  who 
bid  less  than  tbe  average  of  all  tbe  premhuDB 
paid  wUl  profit  at  tbe  expense  of  those  who 
bid  more  than  tbe  averagev  Tbe  assodatlon 
as  a  whole  will  not  benefit  by  tbe  Inequality. 
Its  profits  win  be  equally  great  If  all  pay 
tbe  average  premlnm,  and  the  equitable  plan 
wonid  be  to  reqnire  this  anUOrm  payment  X 
cannot  conceive  that  this  Inequality  of  bar- 
den,  the  ntent  of  wblbb  la  dependent  upon 
the  number  and  necessltlea  of  those  who  may 
happen  to  desire  a  loan  at  tbe  same  time  as 
the  SDCceasfnl  bidder,  Is  so  inherently  essen- 
tial to  tbe  pmpoee  which  the  statute  was  de- 
signed to  favor  that  an  association  not  adopt- 
ing It  should  be  excluded  from  tbe  benefits 
of  tbe  act  In  reference  to  such  associations. 

Tbe  api>^aee  Is  a  foreign  bnlldlng  and  loan 
association.  Sach  associations  doing  business 
over  a  wide  territory  cannot  assemble  their 
members  as  can  the  local  companies,  an^  Put 
their  money  up  at  auction.  So  far  as  my  ac- 
quaintance with  them  extends,  they  invari- 
ably adopt  the  fixed  premium,  and  no  other 
wonld  be  reasonably  practicable.  It  was  In 
reference  to  these  associations  doing  business 
Is  tbls  way  that  tbe  act  above  quoted  was 
passed*  and  they  should  have  tbe  benefit  of 
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(SnpreiM  Gonrt  of  BltHlda,  IMvlalon  A.  Jnly 

28.  1903.) 

CRIICZNAL  LAW— TBRDICT— MOTION  TO  8TBIKB 
—MURDER— BVIDBNCB. 

ItVerdicti  in  criminal  cases  shoatd  be  cer- 
taia,  and  Impart  a  definite  mtaning,  free  from 
amtugnity.  Aoy  WM-da  that  coarej  b^ond  a 
reasonable  donbt  the  meaDinK  and  intention  of 
the  jnrv  are  raOlcient,  and  all  fair  iDtaDdments 
ikoQJd  be  made  to  nistain  tbem.  It  the  inten- 
ttcm  is  dearly  manifested,  bad  speUing  or  faulty 
grammar  will  not  vitiate  tbe  verdict.  Tbe  rule 
of  Idem  sonans  is  applicable  in  constrolDg  vc^ 
diets. 

2.  Where  part  of  a  witness  answer  to  a  ques- 
tion is  admissible  and  part  inadmiulble,  a  mo- 
tion to  strilte  each  answer  la  properly  refused, 
nnleBs  It  is  confined  speolfically  to  the  Isad- 
mlBBlble  part  of  such  answer. 

3.  It  is  competent  for  tbe  state.  In  a  proseco- 
tion  for  murder,  to  prove  threats  made  br  the 
accused  against  the  deceased,  although  made  a 
loDK  time  prior  to  the  homicide;  but  In  deter- 
miDlDg  their  wdght  tbe  Jnry  may  consider  their 
remoteness  from  the  time  of  homicide. 

4.  Evidence  examined,  and  found  sufficient  to 
sastslo  the  verdict 

(Syllabus  fay  the  Gout) 

Error  to  Circuit  Court.  Baker  County; 

Bhydon  M.  Call.  Judge. 

Johnnie  Johns  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

L.  B.  Wade,  for  plalndff  In  error.  J.  B. 
Whitfield,  Atty.  Gen.,  for  tbe  State. 

1 1.      HoBilcMa,  VOL  M,  Cent  Dig.  Ii  SM,  m. 


SHAOELBFORD^  J.  The  plaintiff  In  «>• 
tor  (hereinafter  referred  to  as  tbe  "defend- 
ant^, at  the  spring  term,  1802,  of  the  dr- 
cnlt  court  for  Bak»  county,  was  indicted  for 
murder  In  tiie  flrat  d^ree,  and  was  tried* 
eonvlcted  of  murder  In  the  first  degree,  with 
recommendation  to  the  mercy  of  the  court 
and  sentenced  to  confinement  In  the  state 
prison  for  life,  at  tbe  q>nng  term,  1903,  of 
Mid  court,  and  seeks  a  reversal  by  writ  of 
error. 

The  first  assignment  of  error  is  that  **tbft 
court  erred  in  receiving  the  verdict  in  this 
causey  and  In  entering  and  rendering  Judg^ 
ment  upon  the  verdict" 

Tbe  said  verdict,  as  shown  by  tbe  tran- 
script, reads  as  follows:  "Wee,  the  Jnry, 
find  tbe  defendant  guilty  of  murder  in  the 
first  degree  and  reeomend  bim  to  tbe  mercy 
of  the  court  m  say  we  aff'— the  same  being 
signed  by  one  of  the  Jury  as  foreman. 

The  assault  made  upon  this  verdict  is  be- 
cause the  first  word  therein  is  ^It  "wee"  tn- 
Btead  of  "Ve."  This  error  is  not  well  as- 
signed.  "A  verdict  wUl  not  be  held  void 
merely  because  expressed  in  bad  Bngllsb,  If 
it  clearly  manifest  tbe  Intention  and  find- 
ing of  the  Jury  upon  the  Issues  submitted  to 
them."  2  Thompson  on  Trials,  I  2844.  Alsts 
see  Snyder  v.  United  titates,  112  U.  8.  21Qb 
6  Sup.  Ct  lis,  28  L.  Bd.  697;  Abbotfs  Trial 
Brief  Grlminal  Causes  (2d  Bd.)  722,  and  au^ 
thoritles  there  cited.  The  spelling  of  the 
word  "wee'*  in  said  verdict  la  no  more  open 
to  attack  than  the  epelHng  of  tbe  word 
"reeomend"  therein,  of  which  defendant  bad 
the  benefit  Both  words  clearly  manifest  the 
intention  and  finding  of  tbe  Jury.  Aa  was 
said  by  this  court  In  Higglnbotham  t.  State, 
42  Fla.  573,  29  South.  410,  89  Am.  St  Rep. 
S37:  "Verdicts  In  ^iriminal  cases  should  be 
certain,  and  impart  a  d^nlte  meaning,  free 
from  ambiguity.  Any  words  that  convey, 
beyond  a  reasonable  doubt  the  meaning  and 
Intention  of  the  Jury,  are  sufficient  and  all 
fitir  Intendments  should  be  made  to  sustain 
them.  If  the  Intention,  Is  clearly  manifested, 
bad  spelling  or  faulty  grammar  will  not 
vitiate  the  verdict."  Also,  see  Long  v. 
State,  42  Fla.  012,  28  South.  8S3.  Upon  this 
point  the  rule  of  Idem  sonans  is  applicable. 
See  State  v.  Wilson,  40  La  Ann.  761,  5 
South.  92, 1  L.  R.  A.  790, 

Tbe  second  error  assigned  Is  that  "the 
court  erred  in  permitting  Henry  Tarbrongh'a 
testimony  to  go  to  the  Jury  In  this  case." 

The  testimony  of  the  said  Yarbrougfa,  as 
found  In  the  record,  was  as  follows:  "My 
name  Is  Henry  Yarbrongh.  I  live  near  Bax- 
ter, Florida,  In  this  coanty,  and  know  John- 
nie Johns.  I  bad  a  talk  with  Johnnie  Johns 
about  three  weeks  before  Lamb  Bryant  was 
killed,  and  Johnnie  said  Lamb  owed  b]pi  ten 
cents,  and  if  be  did  not  pay  It  he  was  going 
to  kill  him." 

Tbe  defendant  objected  to  this  testimony 
"as  being  no  part  of  the  res  gestie,  too 
mote^  and  it  was  not  ^own  but  tbe  monc^ 
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M  not  been  paid.  It  dne;*  It  la  not  abown 
vlictber  tbe  qnestions  wen  objected  to,  <Hr 
wbetber  then  was  a  motion  made  to  atrlke 
out  tbe  testimony.  Be  that  aa  It  maj,  we 
mlffht  diqwae  of  thia  error  upon  the  princi- 
ple that  the  objection  waa  too  broad  and 
cenaaL  Part  of  aald  testimony  was  clearly 
admlBsibla  Hlgsbibotham  t.  State,  aiqkra; 
Hodge  T.  State,  26  Fla.  11,  7  Sonth.  BOS. 
Howerer*  as  appears  from  the  brief  of  conn- 
ael  for  defendant,  the  particular  part  of  the 
testimony  objected  to  waa  as  to  the  threat 
made  by  defendant  against  the  deceased. 
No  error  was  committed  In  admitting  this 
testimony.  Hodge  t.  Stat^  supra;  Goodwin 
T.  Stnte,  96  bid.  DliOi  Aa  waa  said  In  the 
Instated  case:  "It  la  competent  for  the 
state,  ta  a  prosecution  for  mnrder»  to  prove 
threata  made  by  tbe  accuaed  against  the  de- 
ceased, although  made  a  long  time  prbn*  to 
the  homicide;  bnt  In  determbiing  their 
wdght  the  Jury  may  consider  thdr  remote- 
neaa  from  the  time  of  homldde.*'  Alao,  see  ft 
Amw.  &  Bng.  Ency.  of  Iaw  (lat  Ed.)  686, 
note  1;  Abbotfs  Trial  Brief  Criminal 
Causes  (2d  Ed.)  578. 

The  third  emr  ass^cned  Is  that  **the  court 
erred  In  not  allowing  B.  T.  Thrift* a  testi- 
mony to  go  to  the  Jury  In  Oils  case."  This 
assignment  like  the  second,  is  of  the  most 
general  character,  and  It  is  sufficient  to  say 
that  no  error  was  oommitted  by  the  court  ta 
excluding  said  testimony,  for  the  reason  that 
the  aame  waa  entMy  too  general,  and  had 
no  bearing  whaterer  on  the  Issue  then  being 
tried. 

The  fbnrth  emr  assigned  Is  that  "the 
court  erred  In  denying  tiie  motion  of  plaintiff 
in  error  to  set  aside  tbe  T«rdict  and  grant  & 
new  trial.** 

The  grounds  of  said  motion  an  to  tbe  ef- 
fect that  the  Terdict  was  contrary  to  the 
evidence,  contrary  to  the  law,  contrary  to 
tbe  law  and  tbe  evidence,  contrary  to  the 
instructions  of  the  court,  and  that  the  court 
erred  In  admitting  tbe  testimony  of  Henry 
Tarbrough. 

We  have  already  considered  the  testlmoDy 
of  said  Yarbrough,  and  disposed  of  the  er- 
ror baaed  on  Its  admlssloD.  We  have  care- 
fully examined  and  considered  all  the  evi- 
dence, as  well  as  tbe  Instructlona  of  the 
court,  and  find  that  the  testimony  was  amply 
sufficient  to  sustain  a  verdict  of  murder  In 
the  first  degree.  There  was  abundant  proof 
ot  the  killing  of  the  deceased  by  the  dis- 
charge of  a  gun  charged  with  gunpowder 
and  leaden  buUeta,  and  sufficient  testimony 
to  connect  the  accused  with  said  killing.  If 
believed  by  the  Jury,  as  It  evidently  was,  to 
authorize  and  warrant  them  In  returning  the 
verdict  found.  It  would  be  profitless  to  set 
forth  the  testimony  In  detail.  We  are  fnr- 
ttier  'of  tbe  <^lnlon  that  the  InstmctlonB 
given  by  tbe  court  below  correctly  set  forth 
the  law,  and  that  the  verdict  wns  In  accord- 
ancn  therewith. 

The  fifth  and  laat  arror  assigned  Is  that: 


**The  court  erred  tn  not  setting  aside  th» 
Terdict  of  the  Jury.  The  rerdlet  waa  an 
abtiae  of  tbe  lunTlnca  of  a  Jury  to  Judge, 
consider,  and  weigh  the  evidence  In  this 
caae." 

It  la  sufficient  to  aay  then  la  nothing  in 
this  assignment;  and  we  have  already  prac- 
tically dlqwsed  of  the  aame  in  dealing  with 
tin  fourth  error. 

Flndliv  no  ernv  In  the  ncord,  the  Judg- 
moit  of  the  circuit  court  moat  be  afflraied, 
and  it  Is  BO  ordered. 

Then  being  an  affidavit  of  Inaolven^  of 
the  defendant  in  the  record,  and  an  order  of 
the  circuit  Judge  thereon  that  Iw  be  re- 
lieved of  thft  payment  of  ooata.  It  Is  ordoed 
that  the  eoati  of  this  appellate  proceeding 
be  taxed  against  the  county  of  Bakeik  Gliap- 
tor  4401.  p.  162,  Laws  1896. 

(«  PU.  1«> 

McDonald  v.  statb. 

(Supreme  Court  of  Florida,  Division  A.  July 

28,  1903.) 

ORIHINAL  LAW  — MOTION  IN  ARRB6T  — AS- 
SAULT WITH  INTENT  TO  KILL— INDICT UBNT 
—RBVIBW— WAIVER  OF  BRRORS— BVIDBNCS. 

1.  A  motioQ  in  arrest  of  Judgment  1b  not  the 
proper  remedy  (or  a  wrong  verdict 

2.  Under  tbe  proTisioos  of  section  2403,  Bev. 
St  18^  !t  is  not  necesMry  to  tbe  crime  of  an 
anault  with  intent  to  marder  that  the  aBBaolt 
■hall  have  been  made  with  a  deadly  weapon. 
The  gist  of  the  offense,  under  this  statute,  con- 
irista  of  the  intent  with  which  the  assault  la 
made;  and.  If  the  intent  is  properly  alleged  and 
proved,  ^e  Instrument  or  appliance  used  is  Im- 
material, except  as  it  may  serre  as  orUenoa  to 
establish  such  int«it 

3.  Where  an  Information  charges  that  an  as- 
sault was  committed  with  a  piatol,  with  the 
Intent  to  effect  death,  it  Is  not  necessary  to 
diarge  in  eald  information  that  the  pistol  waa 
loaded.  Peterson  v.  State,  26  South.  709.  41 
Fla.  285,  and  Brinkley  v.  State,  S3  South.  296. 
44  Fla.  — ,  approved  and  followed. 

4.  To  enable  an  appellate  court  upon  writ  of 
error,  to  review  the  ruling  of  an  inferior  court 
denying  a  motion  for  a  new  trial,  based  upon 
the  grounds  that  the  verdict  Is  contratr  to  the 
law  and  tiie  evidence,  and  nnsupported  by  the 
evidence,  the  motion  and  the  exception  to  the 
ruling  denying  It  must  be  embodied  In  a  bill 
of  exceptions,  under  the  signature  of  the  trial 
Judge.  Where  such  motion  and  the  exception 
to  tbe  ruling  thereon  are  found  only  In  the 
record  proper,  we  cannot  consider  same. 

5.  Where  no  argument  Is  made  coDcemlng 
errors  which  have  been  assigned,  such  erron 
wilt  be  deemed  and  treated  aa  abandoned. 

6.  Blvldence  examined,  and  found  snfflelent  to 
support  the  verdict 

(Syllabus  by  the  Court) 

Brror  to  Grimlnal  Court  ct  Becord,  Bscam- 
bla  County;  BImon  D.  Beg^  Judga 

Rlsden  McDonald  was  convicted  of  as- 
sault vrlth  bitent  to  UU,  and  brings  error. 
Affirmed. 

0.  M.  Jonee  <0.  M.  Coston,  on  brief),  for 
plaintiff  in  error.  J.  B.  Whitfield,  Atty.  Gen., 
for  the  State. 

BHAGKLEFOnD^  J.  In  September,  A.  I> 
1902,  the  plaintiff  in  erxor  was  cliarged  br 

f  t.  ate  Hsmlelde,  voL  M,  Cut  Dig.  U  M7.  UM. 
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tDfonafttkm,  fn  tin  ctlinlnal  eomt  of  reo- 
ord  of  BseunUa  eouaty,  with  ttw  crime 
tff  an  assault  wlttk  Intent  to  mmder,  was 
tried  In  said  oorat  In  February,  A.  D.  1908, 
convicted  of  tbe  crime  at  an  asaanlt  with 
Intent  to  commit  manslaaghter.  and  senten- 
ced to  pay  a  fine  of  fKM)  and  costs,  and  In 
default  of  sncb  luiyment  to  be  conilned  by 
lmpriBonm«t  In  the  county  iail  at  hard 
labor  ft>r  the  period  of  t#o  years.  Berersal 
Is  Bousbt  of  this  judgment  and  sentmce  in 
this  court  by  writ  of  error, 

Tbe  first  assignment  of  error  is:  *fBecause 
the  said  trial  court  erred  in  not  arresting 
the  Judgment  herein  tm  the  grounds  and 
for  tbe  reasons  set  forth  In  the  motion  in 
arrest  of  iudgmmt  filed  In  this  said  case,  and 
numbwed,  paragrapldcaUy.  1,  %  8,  4,  fi,  ^ 
and  7,  tlw  same  now  bdng  made  a  part  here- 
of and  Insisted  upon  as  if  the  same  had  been 
fully  and  completely  set  forth  herein." 

Turning  to  the  record,  we  find  that  said 
motion  contains  ^ht  grounds,  all  of  said 
grounds  but  tbe  flnt.  however,  relating  to 
the  form  of  the  TerdJct  and  attacking  tbe 
validity  and  legality  tliereot  We  can  con- 
sider only  the  flrs^  ground  at  said  motion, 
tax  the  reason  that  a  motl<m  in  arrest  of 
Judgment  Is  not  the  proper  remedy  for  a 
wrong  verdict  Bacon  t.  State,  22  Pla.  61; 
Uathls  T.  State,  46  Fla.  — ,  S4  South.  2»7; 
Sedgwick  V.  Dawklns,  IS  Fla.  335;  Hyer  v. 
Vaughn,  Id.  647;  McCleAln  v.  State,  20 
Via.  879;  Hurray  v.  State,  9  Fla.  Z4tf. 

The  first  ground  of  said  motion  Is:  "Be- 
cause the  Information  1b  defective  In  this: 
that  It  does  not  state  or  set  forth  with  par- 
ticularity the  manner  and  means  by  which 
the  aU^^  assault  was  attempted  to  be  com- 
mitted." 

An  ezamlnatlm  of  the  Infonnatlon  dis- 
closes that  It  charges  that  tbe  plaintiff  In  er- 
ror "an  assault  did  commit  with  a  certain 
deadly  weapon,  to  wit,  a  pistol,  by  then  and 
there,  without  authority  of  law,  and  from  his 
premeditated  design  to  effect  tbe  death  of  the 
said  Dougal  Sampson,  with  the  said  pistol 
filing  at,  shooting  at,  and  attempting  to  shoot 
him,  tbe  said  Dougal  Sampson,  with  the 
felonious  Intent  of  him,  the  said  Risden  Mc- 
Donald, him,  the  said  Dougal  Sampson,  by 
such  Aooting  and  attempts  to  shoot  made 
and  done  with  the  said  weapon  in  the  man- 
ner aforesaid,  to  kill  and  murder,"  etc 

The  counsel  for  plaintiff  In  error  contend 
that  this  Information  was  fatally  defective, 
tai  that  It  failed  to  allege  that  said  pistol 
was  loaded  with  powder,  leaden  ball,  etc. 

This  contention  of  plaintiff  in  error  baa 
already  been  de<dded  by  this  court  adrersely 
to  him.  See  Peterson  v.  State,  41  Fla.  285. 
26  South.  709,  the  first  and  second  beadnotes 
of  wblcfa  are  as  follows:  "Where  an  indict- 
ment charge*  an  assault  with  a  named  weap- 
on, without  designating  tbe  manner  of  its 
use,  It  Is  the  proper  function  of  evidence 
to  supply  the  particulars  by  pointing  out 
tha  ai>eeiJle  manaw  in  which  the  vwqpm 


was  used  to  accomplish  the  alleged  assault" 
"Where  an  indictment  charges  that  an  t» 
sault  was  committed  wltt  a  pistol,  but  does 
not  state  the  manner  in  which  it  was  used, 
nor  that  It  was  loaded,  nor  that  d^endant 
discharged  or  attempted  to  discharge  It  evi* 
d«ice  tending  to  show  that  the  pistol  vrea 
loaded,  and  that  the  assault  was  c(Hnmitted 
by  discharging  it  at  tbe  person  assaulted.  Is 
pn^eriy  admissible."  Also,  see  Brinkley  v. 
State.  44  titL  — ^  88  South.  296;  Gray  v. 
State,  44  Fla.  — i  88  South.  286;  Anderson 
T.  State,  44  Fb,  — ^  88  South.  294;  Drummer 
T.  State,  45  na.  — »  88  SoutiL  1008. 

The  second  error  asslpied  is  based  upon 
tte  denial  by  the  trial  court  of  the  motion 
for  a  new  trial.  We  cannot  consider  this 
assignment  for  the  reason  that  said  mo- 
tion for  a  n«w  trial  and  the  ruling  at  the 
court  ttweott  appear  only  In  the  record 
proper,  and  are  not  evldeneed  to  this  court 
by  a  bill  of  ezceptiims.  Au  was  said 
this  court  In  Ctoleman  v.  State,  48  Fla.  648^ 
80  South.  684,  *'A  motiim  fbr  a  new  trial  np> 
on  the  grounds  stated  in  the  assignmoits  of 
error  is  essentially  a  matter  in  pals,  and 
must,  with  the  aeeptlon  to  the  mling  tiiere- 
<ni,  be  evidenced  to  this  court  by  bill  of  ex- 
c^titms,  in  order  to  entitle  ns  to  conaidfir 
It"  Also^  see  14  Bney.  PL  ft  Fr.  967. 

Tbe  tUid  and  test  error  assigned  is,  **Be- 
cause  flie  trial  court  etred  in  ito  final  Judg- 
m«it*'  This  assignment  Is  not  argued  bere, 
and,  following  the  long-settied  practice  of 
this  court  must  be  treated  as  abandoned. 
Said  error  is  not  even  mentioned  by  coun- 
sel  for  plaintiff  In  error  in  their  brief.  Bee 
Hathls  T.  State,  supra;  Mitchell  v.  State, 
46  Fla.  — ,83  South.  1009. 

Finding  no  error  in  the  record,  the  Judg^ 
ment  of  the  circuit  court  must  be  afBrmed, 
and  It  is  so  ordered;  the  costs  of  this  appel- 
late proceeding  to  be  taxed  agalnat  the  coon 
ty  of  BscamUa. 

(ismxn 

OrnZBNB'  BANK  ft  TRUST  00.  OF  TAM- 
PA T.  SPBNCKB,  Sheriff. 
(Supreme  Gonrt  of  IWMa.   Svij  21,  190S.) 
RBTIBW— RBPUBAL  OF  NEW  TRIAL-BILL  OF 
EXCBPTIONB. 

1.  The  action  of  tbe  trial  cowt  In  grantlDg  a 
motion  for  a  new  trial  cannot  be  revened  by 
the  Supreme  Oonrt  where  aeveral  grounds  of 
tbe  motion  are  baaed  opon  the  mllngs  of  the 
court  in  giviog  or  Eefaaiiig  to  give  instmctiona, 
and  the  ordinary  bill  of  exceptions  falla  to  ex- 
hibit a  statement  of  tbe  evidence  upon  which 
such  inatractiosa  were  based,  or  a  atatement  of 
the  proofs  showing  the  propriety  or  Improprietr 
of  such  lostmetions,  as  leqaired  by  the  miss 
of  this  conrt 

(Srllabus  b7  the  Court) 

In  Banc.  Error  to  Olrcult  Court  Hills- 
borough County;  Evelyn  C.  Maxwell,  Judge, 

Action  by  tbe  ClUxens'  Bank  ft  Trust  Com- 
pany of  TanuM  against  Thomas  K.  Spencer. 


L  Sm  AppMa  eaa  Crxer,  loL  ^  CMt  Dlfr  9 
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■bo-lff  of  HillflboRHigb  county.  Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  brings  error.  Affirmed. 

Oonby  &  Gibbons  and  WUUam  Hunter, 
for  plaintiff  in  error.  Sparkman  *  Garter, 
for  defendant  in  error, 

CARTER,  J.  Oo  Uft7  20,  189S,  plaintiff 
In  error  inatitnted  an  action  of  replerln 
against  defendant  in  error  In  tbe  circuit  court 
at  HUIsborongh  oonnty  to  recover  certain 
personal  property  consisting  of  dry  goods, 
clothing,  shoes,  lists,  fnmlture,  and  store  flx- 
tures,  which  had  been  levied  upon  by  the 
defendant  nnder  certain  writs  of  attachment 
Tbe  plaintiff  claimed  to  have  purchased  tbe 
goods  frmn  the  attachment  debtor  just  prior 
to  the  levy  of  tbe  attachments,  and  the  de- 
fMidBnt  claimed  that  such  parcbiue  was  void, 
because  fraudulent  as  to  creditors.  Tbe  de- 
foidant  pleaded  not  guilty,  and  a  trial  was 
had  In  December,  1888,  resulting  in  a  ver- 
dict for  plaintiff.  Defendant  moved  for  a 
new  tnal,  assigning  25  grounds;  6  questioo- 
tog  the  propriety  of  the  verdict  under  the 
evidence  and  the  charge  of  the  court,  IS  In- 
sisting that  the  court  erred  in  giving  cer< 
tain  instmctlona  at  tbe  reQuest  of  plaintiff, 
and  tbe  remaining  0  all^^g  mor  in  the 
refusal  to  give  certain  Instmctlona  tequested 
by  defendant,  to  which  refusal  vseepaooB 
were  duly  taken.  Tbe  motion  was  beard, 
and  on  January  3,  1000,  the  court  made  an 
order  granting  It  In  general  terms.  From  Uds 
order  the  plaintiff  aned  out  thla  writ  ot  vr- 
ror. 

In  Raggett  v.  Savannah,  Florida  &  West- 
em  Ry.  Co.  (FlB.)  84  South.  664,  It  was  held 
that  tbe  action  of  the  lower  court  In  granting 
a  motion  for  a  new  trial  cannot  be  reviewed 
by  this  court  where  several  of  the  grounds 
of  the  motion  are  based  upon  tbe  mllnga  of 
tbe  court  In  giving  or  refusing  charges  not 
before  this  court  for  consideration.  In  that 
case  the  charges  were  not  set  forth  in  the 
bill  of  exceptions,  nor  were  they  made  a  part 
of  the  record^  u  provided  In  sections  1090, 
1091,  Rev.  St  1892.  In  the  present  case  the 
instructions  given  and  refused  are  set  forth 
in  the  ordinary  bill  of  exc^itions;  but  tbe 
ordinary  bill  does  not  contain  any  statement 
or  the  evidence  ,  upon  which  snch  Instmctions 
were  based,  nor  does  it  contain  any  stater 
ment  of  the  proofs  showing  the  propriety  or 
Impropriety  of  such  instmctions,  as  required 
by  tbe  rales  of  this  court  Because  of  these 
defects  in  the  ordinary  bill  those  grounds 
of  the  motion  based  upon  Instmctions  given 
or  refused  cannot  be  reviewed,  nor  can 
this  court  declare  that  tbe  trial  court  was 
In  error  In  granting  a  new  trial  upon  the 
grounds  of  the  motion  baaed  upon  those  In- 
sfructions.  Allen  v.  Lewis,  88  Fla.  115,  20 
South.  821;  Allen  v.  Lewis,  43  Fla.  — ,  81 
South.  2SS.  Under  these  circumstances  It 
is  unnecessary  to  consider  the  other  grounds 
bf  the  uiotlMi.  as 'the  order  granting  the  pew 


trial  must  be-  afflnncA  for  ttw  naaraa  stated. 
Raggett  T.  Savannah,  Elorlda  A  West«n  Bj. 

Co.,  snpra. 

Tbe  order  granting  the  new  trial  win  be 
affirmed,  at  the  coat  of  plalntlfl  in  error. 

8HACELEF0BD  and  UAXWKLL,  JJ^ 
being  diaqnallfled,  took  so  part  in  tha  dadaloii 
of  this  case. 

(«  FU.  BIS) 
JAOKSON  et  aL  V.  DUTTON  «t  aL 

(Simrsms  Court  of  Florida,  DlvUon  B.  Jnly 

28.  1903.) 

llORTQAaB  —  FORBCLOSURB  —  CROSS-BILI.  ~ 
SUFPICIENCT  — SECOND  HORTQAQEB  —  SUR- 
PLUS-ANSWER IN  KQUITT— VBRIFICATION. 

1.  A  cross-bill  interpoeed  Iff  a  second  mort- 
gagee, who  is  made  a  party  defendaot  to  a  Mil 
to  foreclose  a  first  mortgage,  not  Sled  la  aid  of 
any  defense,  but  to  obtain  affirmative  relief 
asalDst  codefendants  only,  by  havfoK  the  >ux^ 
plus  ezmcted  to  be  realused  at  the  foreclosure 
sale  nnder  the  prior  mortsage  applied  to  the 
payment  of  the  second  mortgage,  which  leeka 
oo  relief  against  the  complainant  In  the  orig- 
inal bill,  and  which  fails  to  allege  that  there 
is  likely  to  be  a  surplus,  or  that  an  adjudica- 
tion In  favor  of  the  cross-oomplaloaot  upon  the 
matter  of  the  cross-bill  will  tend  to  bicresss 
the  amount  likely  to  be  realised  at  the  sale  of 
tbe  mortgaged  property,  cannot  be  maintained 
as  against  the  complainant  In  the  original  bill 
and  nls  demurrer  for  want  of  eQuity  thereto 
should  be  sustained. 

2.  Upon  application  of  a  second  mortgagee 
made  a  party  to  a  bill  to  foreclose  a  first  mort- 
gage, the  court  has  power  to  dlrert  the  sor- 
plDB,  if  any,  upon  a  sale  under  the  Brat  mort- 
gage, to  be  deposited  In  the  registry  of  the 
court,  and  apoo  the  deposit  of  socn  snrploa  the 
second  mortgagee  can  by  petition  Interrene,  and 
hare  the  court  adjudicate  his  right  thereto,  bat 
he  cannot  have  such  relief  by  merely  setting 
up  a  claim  therefor  In  his  answer  to  tbe  orig- 
hial  bill. 

3.  The  rhaneellor,  tn  his  discr^on,  may  p^ 
ndt  an  answer  in  chancery,  not  properly  sworn 
to  or  signed,  to  be  sworn  to  or  signed,  where 
no  decree  pro  confesso  has  been  entered  agalnrt 
the  party  for  failure  to  answer,  and  the  ecer- 
clse  of  such  discretion  will  not  be  interfered 
with  by  an  appellate  court  unless  abused. 

4.  wboe  the  chancellor  grants  leave  to  a 
party  to  swear  to  bis  answer,  which  la  then  ob 
file,  within  a  stated  time,  and  within  that  time 
an  affidavit  in  proj^ier  form  is  appended  to  sodt 
answer  while  on  nlc,  the  mere  omission  of  the 
clerk  to  place  tbe  file  mark  on  such  affidavit 
does  not  require  tbe  court  to  strike  sudi  an- 
swer or  affidavit  on  motion.  o£  the  eo^lalnant 

(Syllabus  by  tbe  Court) 

Appeal  from  Clnralt  Court,  Alachua  Oonn- 
ty;  William  A.  Hooker,  Judge. 

Bin  by  A.  L.  Jacksm  and  8.  H.  Mlxon 
against  H,  F.  Dutton  and  others.  Decree  for 
defendants,  :and  plaiBtUfia  appeal.' '  Reversed 
In  part 

2vans  Halle,  for  appellants.  '  W.  W. 
Hampton  and  W.  O.  Jackson,  for  appellees. 

CARTER,  P.  J.  On  October  28,  1899,  aih 
pell^nts  filed  their  bill  In  equity  in  tbe  tir- 
cult  court  of  Alachua  county  against  H.  F. 
Dutton,  J.  O.  Xlcbols,  W.  Q.  Robinson,  and 

-  f.S.  see  Equity,  vcik  lii'Ciat.  Dis.  |m''.  . 
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H.  Q.  B«rt)buron,  paitnen  under  thfr  flrm 
name  and  style  of  H.  P.  Dntton  &  Co.,  and 
L.  W.  Jackson  and  tala  vUe,  Sosle  R.  Jack< 
Mm,  prayiDs  torecloaure  of  a  mortgage  upon 
real  estate.  H.  o.  Boblnaon  died  vhile  tbe 
suit  was  peDdlng,  and  upon  suggestion  of  bis 
deatb  the  suit  was  ctmtiniied  In  the  name 
at  tbe  smriTlng  partners  of  H.  F.  Dntton 
&  Co.  The  hill  alleged  that  the  mortgage 
Booght  to  be  for«!lo8ed,  executed  hy  L.  W. 
and  Susie  , R.  Jadtson,  vas  a  first  mortage 
tqnn  the  pmnlse%  and  that  Diitt<m  &  Co. 
were  the  owners  ot  a  second  mortgage  upon 
the  same  premises,  executed  by  the  same 
parties,  and,  as  mortgagees,  claimed  some 
Interest  in  w  lien  upon  the  mortgaged  prop* 
erty,  hnt  that  audi  lien  or  dalm  accmed 
subsequently  to  the  lien  of  complainants 
mortgage,  and  was  subject  thereto.  The  bill 
prayed  that  the  mortgaged  property  be  sold, 
that  defendants  be  fnecloaed  of  all  right 
or  equity  of  redonptifni  therein,  that  com- 
plainantB'  mortgage  Indebtedness  he  paid 
flHun  tiie  proceeds  of  the  sate,  and  that  the 
Btvptoi^  If  any,  be  dJqKwed  of  as  the  court 
should  dfreet. 

Datton  &  Go.  filed  flielr  answer,  In  which 
tbey  alleged  that  tbey  were  strangos  to, 
all  and  singular,  the  matters  and  things  In 
complainants'  bUl,  and  required  strict  proof 
of  each  and  erery  allegation  therein  con- 
tained. The  answa  also  alleged  that  ZMit- 
ton  ft  Go.  were  the  owiuaa  of  the  second 
mortgage  mentioned  In  the  Mil,  admitted 
that  it  was  inferior  to  tbe  mortgage  sought 
to  be  foreclosed  by  complainants,  and  asked 
that  any  and  all  soms  of  money  realised 
from  the  sale  of  the  property  in  excess  of 
the  amount  due  vpoa  complainants'  mort* 
gage  and  the  erpenses  of  suit  be  paid  Into 
tbe  T^stry  of  liie  court,  to  be  applied  to 
the  payment  of  tbe  nu>rtgage  held  by  them, 
at  the  discretion  of  the  court  This  answer 
was  sworn  to  by  only  one  memba  of  tbe 
flrm  of  Datton  &  Oo. 

At  the  time  of  filing  the  answer,  Dutton 
&  Go.  filed  tlidr  eros»4)llI  against  appellants 
and  li.  W.  JadEson  and  his  wife,  Susie  B, 
Jackson.  The  etoss-Ull  set  forth  the  xno- 
ceedlngs  had  in  the  original  anit,  and  al- 
lied that  Dutton  ft  Co.  were  tiie  owneis 
of  tbe  second  mortgage  mentioned  in  the 
original  bill,  which  was  long  past  due;  tiiat 
said  mortgage  was  made  subsequent,  and 
the  lien  thereto  was  inferior,  to  the  mort- 
gage sought  to  be  foredosed  by  appellants— 
and  i^ayed  that  the  croea-bUl  be  beard  with 
and  at  the  same  time  as  the  original  bill; 
that  an  account  be  taken  ot  the  amount  due 
Dutton  ft  Co.  upon  their  mortgage;  that,  Ij. 
W.  JadESon  be  directed  to  pay  wbaterer 
.abould  aroear  to  be  due  iqton  the  taking  of 
socb  account,  with  the  cost  of  that  proceed- 
ing, and,  in  default  of  such  payment,  that 
whoi  the  mortgaged  premises  should  be 
sold  to  satisfy  the  first  mortgage,  held  1^ 
appellants,  the  overplus  be  paid  to  Dutton 
ft  Co.  OB  account  of  their  said  m(artgag& 


Aj^Ilants  demurred  to  the  crpss-blll,  chal- 
lenging its  propriety  upon  the  grounds  that 
it  was  uncertain,  vague,  indefinite,  and 
wanting  in  equity,  and  that,  if  the  relief 
prayed  could  be  granted  at  all,  it  might  be 
had  by  appropriate  answer  to  the  croea-MIl, 
and  at  the  same  time  moved  to  strike  the 
answer  of  Dutton  &  Co.  because  It  was 
signed  and  sworn  to  by  only  om  membor 
of  the  flrm. 

At  tbe  hearing  had  upon  the  motion  and 
demurrw,  Mardi  16^  1900,  the  court  over- 
ruled the  demurrer,  and  made  an  order  that 
the  motion  to  strike  be  granted  as  to  the 
xnembers  of  Oie  flrm  of  Dutton  ft  Co.  who 
had  not  sworn  to  the  answer,  unless  such 
members  should  swear  to  same  within  10 
days. 

Thweafta  appdlants  moved  to  strike  the 
answer  of  Dutton  ft  Co.  "because  that  since 
the  affida^t  to  the  answw  required  1^  the 
court  has  beoi  flled  to  said  UU  tiie  pur- 
pwted  answer  of  Dutton  ft  Co.  has  not  been 
refiled,  and  because  the  said  iffldavlt  thereto 
has  not  been  filed.**  The  court  denied  this 
notion,  and  on  the  same  day  placed  the  file 
mailc  upon  the  affidavit  ot  all  the  members 
of  the  firm  of  Dutton  ft  Go.,  appended  to 
the  answw,  which  affidavit  appears  to  have 
been  sworn  to  within  the  time  allowed  by 
ttut  order  of  March  16^  1000.  fbr  flUng  same. 

Othw  proceedings  were  had  In  tbe  case, 
resulting  in  an  order,  made  July  10,  1900, 
which  referred  the  cause  to  a  master  to  take 
testimony  ftud  report,  and  directed  that  tbe 
OTiginal  and  cross  suite  be  heard  togetlier. 
On  Bqitember  11,  1900^  appdlants  entowd 
fhelr  ajqpeal  from  the  Mders  made  upcm  tbe 
demunw  to  tbe  cidsb-UII,  and  the  motions 
to  strike  the  answw  at  Dutton  ft  Co. 

The  first  assignment  of  error  questtons 
tbe  propriety  of  tbe  ruling  upon  the  demur- 
rer to  the  cross-blU.  It  will  be  observed 
that  the  cross-bill  is  not  la  aid  of  any  de- 
fense intoposed  by  Dutton  ft  Co.,  but  is 
brought  to  obtain  afflrmaUve  relief  against 
co^endanta.  It  does  not  dalm  any  relief 
altectlng  tbe  lnter«ts  of  appellants.  It  does 
not  claim  that  Dutton  ft  Go.*8  mortgage  la 
BUpOTlor  to  tbat  Ijeld  by  appellants^  but  ex- 
prestfy  admits  that  it  is  not,  and  merely 
prays  that  the  surplus  of  the  proceeds  of 
sales  be  paid  over  to  Dutton  ft  Co.  upon 
tbdr  mortgage,  without  all«0ng  even  tbat 
there  is  likely  to  be  a  surplus,  or  that  an 
adjudication  In  favor  of  the  cross-complain- 
ants upon  the  matter  of  tiie  cross-Ull  would 
tend  to  increase  Hie  amount  likely  to  be 
realized  upmi  sale  of  the  mor^ged  prop- 
erty. Appellanto  have  no  Interest  whatever, 
nor  are  thegr  alleged  to  have  any  interest,  In 
the  matters  stated  in  the  cross-bill.  These 
questions  affect  only  Dutton  ft  Go.  and  L. 
W.  and  Susie  B.  Jac&son,  and  we  can  see 
no  reason  why  appeUants  ahonid  be  delayed 
In  their  right  to  fweclose,  nor  required  to 
take  part  in  litigation  wherein  they  were 
not  alleged  to  have  the  slightest  interest. 
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pending  the  settiement  of  questions  raised 
by  the  cross  bill  affecting  Dutton  &  Co.  and 
the  mortgagors  alone.  The  court  has  ample 
power,  upon  the  application  of  Dutton  &  Co., 
based  itpon  their  answer,  to  direct  that  the 
snrpluB,  If  any,  be  paid  Into  the  registry  of 
the  court  (Clark  t.  Carnall,  18  Ark.  209), 
and  thereupon  Dutton  &  Co.  can  Intervene 
by  petition,  and  hare  the  court  adjudicate 
tbelr  right  to  such  surplus  (Eldrldge,  Dun- 
ham &  Co.  T.  Post,  20  Fla.  679).  Such  re- 
lief cannot  be  granted  Dutton  &  Co.  upon 
their  answer  alone  (Wooten  t.  Bellinger,  17 
FlB,  289),  but  It  can  be  granted  upon  peti- 
tion, as  above  stated.  The  demurrer  to  tibe 
cross-bill  should  have  been  sastained.  Her- 
gel  V.  Laltenberger*  2  Tenn.  Ch.  251;  Ayres 
T.  Carrer,  17  How.  691,  15  L.  Ed.  179; 
Weaver  t.  Alter,  3  Woods.  152,  Fed.  Cas.  No. 
17,308.  The  circuit  court,  in  Its  discretion, 
could  permit  the  answer  of  Dutton  &  Co. 
to  be  sworn  to,  as  no  decree  pro  coufesso 
had  been  entered  at  the  time  such  permis- 
sion was  granted.  Wilson  v.  Mitchell,  48 
Fla.  107,  80  South.  703.  It  is  not  suggested 
that  there  was  any  abuse  of  this  diKretlini 
in  the  present  case,  nor  does  It  so  appear. 
There  was  no  error,  therefore,  in  refusing 
the  first  motion  to  strike  the  answer. 

It  appears  that  the  answer  was  not  re- 
sted after  the  new  affidavit  was  appended 
to  it,  and  no  file  mark  was  placed  upon  the 
new  affidavit  until  at  the  hearing  of  the 
second  motion  to  strike  the  answer.  The 
answer  was  never  stricken  from  the  flies, 
and  consequently  there  was  no  necessity 
of  refiling  It.  The  new  affidavit  was  ap- 
pended to  the  answer  while  It  was  of  file, 
and  bears  date  within  the  time  limited  by 
the  order  for  flllug  It  TJoder  these  cir- 
cumstances, the  court  Is  of  opinion  that 
the  mere  failure  of  the  clerk  to  put  the 
file  mark  upon  the  new  affidavit  was  Im- 
material, as  the  paper  appears  to  have 
been  attached  to  the  answer  which  was  on 
fll^  and  the  court,  at  the  time  of  denying 
the  last  motion  to  strike,  placed  the  file 
mark  upon  it. 

The  order  overruling  the  demurrer  to  the 
cross-bill  Is  reversed,  the  wders  denying  the 
motions  to  strike  the  answer  are  afilrmed, 
and  the  cause  Is  remanded  for  such  forthor 
proceedings  as'  may  be  agreeable  to  chancery 
practice  and  consistent  with  this  oplnioa. 


(4fi  FiB.  It?) 

DATIS  T,  8TATBL 

(Bnprema  Court  of  ^rlda.  Division  B.  July 
80;  1908.) 

ORIMIKAL  LAW— INDICTHBNT— DUPUOITT- 
ORAND  JURY— EVIDBNOS- 
INSTRUCTIONS. 

1.  An  indtctmcnt  under  chapter  4405,  p.  167, 
Acts  1895,  for  the  breaking  and  entering  of  a 
dwelling  with  intent  to  commit  a  felony,  which 
charges  in  the  same  coont  that  the  accused  was 
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then  and  there  armed  with  a  dangerous  weapon, 
and  made  an  actual  assault  upon  a  person  law- 
fnlly  hi  such  dwelling,  is  not  duplicltous;  nor 
is  such  an  Indictment  bad,  on  motion  to  quash, 
even  thoagb  the  allegations  with  respect  to  tiie 
dangerous  weapon  are  Iniufflclent,  If  the  aUega- 
tions  with  respect  to  the  assault  are  not  defect* 
Ive. 

2.  Under  chapter  47S6,  p.  125,  Acts  189», 
circuit  courts  have  power  to  direct  the  Bummon- 
ing  from  the  body  of  the  coun^  of  jurors  to 
form  a  grand  Jury,  where  the  grand  jury  in 
attendance  has  been  dlsdiarged  by  reason  of  ir- 
regularities in  summoning  its  monbers.  SudL 
discbarge  Is  a  quaehal  of  the  panel,'  within  the 
meaning  of  that  statute^ 

8.  Testbnony  as  to  the  sMlon  of  dogs  In  fol- 
lowing the  traH  of  a  supposed  erimlnal  from 
the  scene  of  a  crime  is  admissible  in  evidence, 
provided  such  preliminary  proof  be  given  of  the 

aualities  and  training  of  the  dogs  as  to  show 
lat  reliance  may  reasonably  be  placed  upon 
their  aecnraey  in  foUo^ring  the  trail  of  a  human 
being. 

4.  It  is  not  error  to  refuse  to  give  instructions 
substantially  covered  by  the  general  charge  of 
the  court. 

5.  It  is  error  to  refuse  a  reqneBt  correctly  do- 
flnina  the  term  "reasonable  doubt,'*  where  no 
definition  thereof  Is  given  In  the  general  charge 
of  the  coar^. 

6.  It  is  not  error  to  refuse  Instructions  not 
applicable  to  any  evidence  In  the  case. 

(Syllabas  by  the  Court) 

Brror  to  Ctrenit '  Conrl^  Dade  Oonnty» 
Minor  &  Jones,  Jndgs, 

Charlie  Davis  was  tndlctea  for  breaking 
into  a  dwdling  house  with  Intent  to  commit 
larceny,  and*  on  conTictlon,  brings  error. 
Reversed. 

M.  D.  Price,  for  plaintiff  in  error.  J.  B. 
Whitfield,  Atty.  Gen.,  for  the  State. 

COOKBELL,  J.  Charlie  Davis  was  indict- 
ed to  one  count  for  breaking  and  entering 
a  dwelling  house  with  Intent  to  commit  the 
felony  of  larceny.  The  indictment  chained 
that  at  the  time  of  such  breaking  and  en- 
tering the  defendant  was  armed  with  a  dan- 
gerous weapon,  and  also  that  he  made  an 
actual  assault  upon  a  person  who  was  law* 
fully  In  said  dwelling.  He  was  coQvlcted 
and  sentenced  to  life  Imprisonment 

A  motion  to  quash  the  indictment  was 
overruled.  The  grounds  of  the  motion  in- 
sisted on  here  are  that  the  indictment  is 
dupUdtous,  and  that  the  weapon  Is  not  so 
described  as  to  make  it,  as  matter  of  law, 
a  dangerous  weapon.  Under  the  statute 
(chapter  4405,  p.  167,  Laws  1895),  the  maxi- 
mum penalty  for  burglary  is  fixed  at  Impris- 
onment In  the  State  Prison  for  lite,  If  the 
burglar  "be  armed  with  a  dangerous  vreapon 
at  the  time  of  breaking  and  entering,  or  If 
he  arm  himself  within  such  building,  or  if 
he  make  an  actual  assault  upon  any  person 
lawfully  therein,"  while  a  lighter  penalty  is 
Inflicted  in  the  absence  of  such  arming  and. 
assault.  The  arming  and  assault  are  each 
mere  aggravations  of  the  offense.  Either 
or  both,  when  committed  by  one  while  en- 
gaged in  committing  the  same  burglary,  sub- 
ject the  offender  to  the  same  punlahmenL 
They  are  dlsttaict  acts,  but  connected  witb 


Digitized  by 


Google 


Fla.) 


DAVIS  T.  STATE. 


77 


tbe  same  general  offense.  Under  the  stat- 
ute it  la  permissible  for  tbe  indictment  to 
allege  In  a  single  comit  tbat  tbe  defendant 
did  as  many  of  tbe  aggravating  acta  as  tbe 
pleader  cbooses,  ond  It  will  not  be  doable, 
bnt  will  be  establlafaed  at  the  trial  by  tbe 
proof  of  any  one  or  all  of  them.  Being 
guilty  of  all,  be  violates  tbe  statute  bnt  once, 
yet  be  violates  tbe  statute  equally  when 
he  Is  guilty  of  but  one.  Bradley  v.  State,  20 
Fla.  738;  Smith  v.  State.  40  Fla.  203,  28 
South.  854;  1  Blsh.  New  Crlm.  Proc.  f  436. 

On  tbe  motion  to  quash  we  need  not  con- 
sider tbe  sufficiency  of  the  allegation  aa  to 
tbe  dangerous  character  of  tbe  weapon  used. 
Should  the  terms  used  be  insufflclent  to  show 
a  breaking  and  entering  while  armed  with  a 
dangerous  weapon,  the  indictment  would  still 
be  good,  as  cliarglng  tbe  breaking  and  enter> 
ing,  and  an  actual  assault  while  in  the  com- 
mission of  the  burglary,  wbicti  is  a  complete 
chaise  of  the  crime.  The  motion  to  quash 
was  properly  overruled. 

The  defendant  pleaded  in  abatement  aa 
followa:  "That  on  the  9th  day  of  February, 
A.  D.  1908.  in  tbe  circuit  court  in  and  for 
Dade  county,  Florida,  sitting  in  an  adjourn- 
ed session  trom  the  fall  term  thereof,  A.  D. 
190%  a  grand  Jury  composed  of  seventeen 
Jurors  drawn  from  the  box  by  the  cleric  of 
the  circuit  court  on  January  27,  1908,  after 
due  notice  as  required  by  law,  was  impan- 
eled  and  sworn  by  the  court;  that  on  tbe 
12th  day  of  February,  A.  D.  1903.  safd  grand 
Jury  were  discharged  by  the  court  on  the 
grounds  that  said  grand  Jury  were  not  drawn 
from  the  box  fifteen  days  before  court;  that 
immediately  thereafter,  to  wit,  a  new  grand 
Jury,  composed  of  sixteen  members  of  the 
first  grand  Jury,  and  two  new  ones,  who  were 
bystanders  summoned  by  the  sheriff,  was 
duly  Impaneled  and  sworn;  that  only  nine- 
teen Jurors  were  summoned  on  the  second 
venire,  out  of  which  eighteen  were  accepted 
and  sworn  as  Jurymen;  that  each  of  said 
grand  Juries  were  summoned,  Impaneled  and 
sworn  to  diligently  inquire  and  trne  present- 
ment make  to  any  and  all  matters  which 
might  be  brought  to  their  attention  during 
the  February  term  of  court;  that  the  names 
of  the  Jurors  composing  the  second  or  last 
grand  Jury  were  not  placed  In  the  box  or 
drawn  therefrom,  neither  was  any  \e^\  no- 
tice given  that  said  grand  Jury  would  be 
drawn,  summoned.  Impaneled,  or  sworn;  that 
the  Indictment  to  which  the  defendant  is  now 
required'  to  plead  was  found  by  said  second 
grand  Jury  so  impaneled  for  the  Felmiary 
term  of  court;  that  said  second  grand  Jury 
so  summoned  and  sworn  was  Illegally  im- 
paneled, and  the  indictment  returned  by 
them  is  a  nullity.  Wherefore  this  defenda:nt 
prays  the  Judgment  of  the  court  whether  he 
shall  be  reriulred  to  plead  further  herein." 

Pleas  in  abatement  setting  up  mere  Irregu- 
larities in  the  selection  of  Jurors  should  be 
drawn  with  the  greatest  accuracy  and  pred- 
Rion,  and  must  be  certain  to  every  intent 


There  is  no  showing  that  any  of  tlte  Jurors 
were  not  in  all  respects  qualified  as  such. 
The  discbarge  of  the  former  grand  Jury 
amounted,  In  law,  to  a  quashal  of  sncb  Jury; 
and  the  act  of  1899,  p.  125,  c.  4738,  as  con- 
strued by  this  court  In  Ford  v.  State,  44  Fla. 
— ,  83  South.  801,  authorized  the  court  to 
have  summoned  from  the  body  of  the  county 
the  Jurors  from  whom  was  selected  the  grand 
Jury  that  found  this  Indictment  Ttiexe  was 
no  error  committed  In  sustaining  a  demurrer 
to  the  plea  In  abatement 

Testimony  waa  admitted,  over  the  defend- 
ants objection,  as  to  tbe  action  of  two  dogs 
In  following  the  supposed  trail  of  tbe  burglar 
from  tbe  scene  of  the  crime.  As  this  case  la 
to  be  reversed  on  another  point  we  need  not 
determine  Its  admissibility,  but  think  It  prop- 
er to  notice  certain  requirements  In  the  In- 
troduction of  such  evidwcev  Tbe  adjudged 
cases  on  this  point  are  few,  but  uniform  In 
admitting  such  evidence  under  proper  condi- 
tions. Pedlgo  V.  Commonwealth,  103  Ky.  41, 
44  S.  W.  143.  42  L.  R.  A.  482,  82  Am.  St  Rep. 
566;  Hodge  v.  State,  98  Ala.  10,  13  South. 
385, 39  Am.  St  Rep.  17;  Simpson  v.  State,  111 
Ala.  6.  20  South.  672.  But  In  order  that 
such  testimony  l>e  admissible,  there  must 
be  preliminary  proof  of  such  cliaracter  aa  to 
show  that  reliance  may  reasonably  be  placed ' 
upon  the  accuracy  of  the  trallhig  attempted 
to  be  proved.  There  should  first  be  testi- 
mony from  some  person  who  has  personal 
knowledge  of  the  fact  that  the  dog  used  has 
an  acuteness  of  scent  and  p6wer  of  discrimi- 
nation which  have  been  tested  in  the  track- 
ing of  human  beings.  The  intelligence,  train- 
ing, and  purity  of  breed  are  all  proper  mat- 
ters for  consideration  In  determining  the 
admissibility  of  such  evidence,  as  Is  also  the 
behavior  of  the  dog  in  following  tbe  track 
pointed  out.  In  the  record  before  us  there 
la  no  proof  of  the  breed  of  the  dogs,  and 
while  there  Is  proof  that  they  had  been  train  ■ 
ed  for  six  months,  there  to  no  proof  tliat  they 
were  trained  to  tbe  tracking  of  human  be- 
ings. It  la  questionable  whether  this  la  suf- 
ficient 

Tbe  first  Instruction  requested  by  tbe  de- 
fendant waa  given  substantially  in  tbe  gen- 
eral charge  of  the  court,  and  waa  thoefwe 
properly  refused. 

The  second  Instruction  was  a  request  for 
a  definition  of  the  words  "reasonable  doubt," 
and  was  couched  In  the  language  approved 
by  this  court  in  the  case  of  Lovett  v.  State, 
SO  Fla.  142,  11  South.  550,  17  L.  B.  A.  705, 
and  also  in  Bassett  v.  State,  44  Fla.  — ,  3^ 
South.  262.  The  court  did  not  In  his  charge, 
give  or  attempt  to  give  a  definition  In  any 
form,  nor  was  any  Instruction  given  em- 
bracing such  a  definition.  We  have  held 
that  the  giving  of  the  definition  in  any  of  the 
forms  approved  by  this  court  will  dispense 
with  the  necessity  for  giving  the  definition 
In  another  form,  but  that  it  Is  error,  when 
no  charge  on  the  subject  has  been  given,  to 
refuse  to  give  one  of  the  deflmtlons  when  so 
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requested.  Wliatcver  views  may  be  enter- 
tained by  otber  courts  as  to  tbe  adrlsablUty 
of  fttteii4>tliig  a  defioltlon  of  tMt  phrase,  the 
mle  Is  well  settled  In  this  state.  In  Reeves 
T.  State,  29  Fta.  527, 10  South.  001.  the  court 
below  had  charged  that,  U  the  Jory  had 
any  doubt  as  to  the  gollt  of  the  defendant, 
they  sboold  give  falm  the  benefit  of  that 
■donbt  and  acqnlt,  yet  this  conrt  held  It  was 
error  to  refuse  an  instmctlon  as  to  what 
constltntee  a  reasonable  doabt,  and  for  this 
error  alone  reversed  tbe  case.  Oliver  v. 
Stste.  88  FUl  46, 20  Sontb.  808. 

Cihargefl  numbered  8,  4.  5,  and  7,  In  so  far 
as  they  correctly  state  the  law,  were  sQffl- 
doitly  cowed  by  the  general  charge. 

<%arge  No.  6  was  correct^  refused,  in  fliat 
It  la  not  supported  by  the  erfdeace.  It  was 
not  shown  that  any  witness  In  tbls  case 
had  '^owlngly,  wUlfnlly,  and  intentionally 
testlfled  fals^." 

Gharge  nmnbered  8  was  given  In  the 
charge  of  the  conrt  In  language  more  favora- 
ble to  tile  defendant 

As  the  case  most  be  reversed,  It  would  be 
Improper  to  dlacnw  tbe  <nily  remaining  as- 
signment ot  error— the  snffidency  of  tbe  evi- 
dence to  sapport  the  verdict 

For  refusing  to  diarge  as  requested  upon 
the  deDnltlon  ot  a  reasonable  donbt,  the  judg- 
ment Is  leveraed  and  a  new  trial  awarded. 


(46  Fla.  X4Q 

LANO  r.  WAI#KBB. 
(Snpreme  Court  of  Florida,  Dlvislm  A.  July 
80. 1808.) 

H ABBAS  GORPUS-COnNTT  CONVICTS  8XJBJB0T 
TO  LABOR  ON  R0ADS-8HBRIITS'  POWERS 
AND  DUTIES-REGULATION  BY  LAW. 

1.  Under  the  provisions  of  section  S(^2,  Bev. 
St.  1892,  the  coimt7  commiseionera  have  aa- 
thority  to  employ  county  convicts  at  labor  upon 
tbe  public  roads  of  their  respective  counties; 
and  ander  the  provisions  of  chapter  4391,  p. 
157,  Laws  1895,  thty  have  authority  to  aptMlat 
and  empl07  guards  and  keepers  over  sucd  con- 
victs while  so  at  work,  and  to  provide  for  the 
feeding  and  care  of  such  ^isoners,  and  the 
guards  and  keepers  so  -employed  are  clothed 
with  authority  to  have  the  care  and  custody  of 
such  prlBonw  while  at  work, 

2.  Sheriffs  have  no  exclusively  inherent  or 
cbnstitutloQal  right  to  the  custody,  care,  and 
keeping  of  county  couvicta,  or  to  the  emt^ 
menta  to  be  derived  tiierefrom;  but,  under  tiie 
Constitution,  Ou  powers,  duties,  and  eompenaa- 
tlon  of  Bheriffs  are  dependent  upon  l^luative 
action. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Hillsborough  Coun- 
ty; Joseph  B.  Wall,  Jndge. 

Application  by  Sam  Lang  for  a  writ  of 
habeas  corpus  to  George  Walker.  From  a 
judgment  dismissing  the  writ  the  relator 
brings  error.  Affirmed. 

Sam  Lang,  tbe  plaintUt  In  ermr,  filed  Us 
petltlw)  ftur  a  writ  of  habeas  corpus  In  tbe 
drcnit  conrt  of  Hillsborough  county,  alleg- 
ing, in  substance,  Uiat  he  waa  detained  and 
restrained  of  hla  liberty  in  the  custody  of 
Geoi;g0  Walker,  the  defendant  In  ffirror,  In 


HUIsbo rough  county,  without  ony  author!^ 
of  law  whatsoever,  and  that  his  detentton 
and  Impriaonment  Is  Ulc«al,  and  prayed  to 
be  discharged  from  custody. 

The  writ  waa  granted. 

The  defendant  George  Walker  made  return 
to  the  writ  In  substance  as  follows:  'That 
he,  the  said  Walk»,  was  on  tbe  19tb  day  of 
Novonber,  190^  by  resdnti«i  of  tbe  board 
of  connty  commlsskMiaB  of  ffiUsboroogh 
county,  authorised  and  onpowered  to  receive 
from  W.  T.  Lesley,  abwlff  of  said  county, 
all  prlsonns  who  bad  been  amtenced  to  Sm- 
inrlsonment  at  hard  labw  by  any  of  tiie  courts 
In  Hlllsbonw^  county,  or  who  are  subject 
to  work  <m  the  public  roads  of  said  county, 
and  aD  prlKmos  who  axe  snt^ect  to  Imprison- 
ment at  hard  labor  in  tbe  county  jail  of  said 
county,  and  In  hla  custody  as  sncb  sheriff; 
that  the  aald  Sam  Lang  was  committed  to 
the  county  Jail  at  hard  labor  on  the  4th  day 
of  January,  A.  D.  1908,  by  the  sentence  of 
the  criminal  court  of  record  of  HUlsborougb 
county,  FlOTfda,  his  said  commitment  being 
attached  hereto  and  made  part  of  this  return 
or  answer,  and  ttiat  subsequently,  by  virtue 
of  the  order  of  the  board  of  comity  commis- 
sioners taerebibefwe  refvred  to.  tbe  said  Sam 
liang  waa  ddlvered  into  the  custody  of  tills 
respondent  imder  and  by  vtrtne  of  the  direc- 
tions of  the  bourd  or  codnty  commlasloners 
as  aforesaid;  that  he  Is  flu  custodian  and  In 
control  of  the  said  prtaoner.  Sam  Lang,  by 
vlrtne  of  the  wder  and  directions  of  the  board 
of  county  commissioners  of  HiUsboruogh 
county;  and  that  it  Is  his  duty  to  guard, 
feed,  and  care  tat  the  said  prisons,  together 
wlUi  all  other  prisoners  l^lly  In  his  custody, 
and  to  superintend  and  orwsee  flie  working, 
of  ttie  public  roads  In  HUlsbnDiigb  county  by 
the  said  prisoners,  under  the  directions  and 
control  of  the  board  of  coonty  commissioners 
aforesaid."  Attached  as  aOUblts  to  and  parts 
.of  such  return  were  tbe  following  resolntkma 
of  tte  board  of  county  commtaskmers  of 
Hillsborough  county:  *^  It  resolved  by  tin 
board  of  county  commlssbineES  of  HUlS' 
borongb  comity.  Florida,  that  WllUam  T. 
Lesley,  shoifl  of  said  county,  be,  and  be 
is  hereby,  ordered  to  ddlver  unto  George 
Walkw,  snpeclntendent  of  guards  of  ^toonm 
on  the  pabHc  roads  of  said  county,  all  of  the 
prisoners  who  have  been  sentenced  to  im- 
prisonment at  bard  labor  by  any  ot  the  courts 
in  HUlsboroUgta  county,  Florida,  wlio  are  sub- 
ject to  waA  on  flie  public  roads  of  said  coun- 
ty, and  an  of  the  prisoners  who  are  subject 
to  Imprisonment  at  hard  tabor  in  tbe  county 
JaU  of  said  coontr,  and  In  his  custody  as 
sheriff.  And  the  sheriff  will  thereby  be  ex- 
onerated and  rdieved  from  all  liability  as 
said  sbexlff  for  tbe  custody  of  said  prisoners 
after  he  baa  oo  delivered  them  to  the  said 
George  Walker. 

"Be  it  further  resolved,  that  tbe  foltowing 
named  guards  be  authorized  to  guard  all  of 
the  prisoners  so  In  the  possesdon  of  the  said 
George  Walker,  to  wlt»  George  Bdl,  John  D. 
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McMuIlen,  and  Samuel  V.  Tanner,  nntll  the 
further  orda  of  this  board. 

"Be  It  further  resolved,  that  the  said  George 
Walker  Is  hereby  authorized,  empowered,  and 
ordered  to  feed  all  f>f  said  prisoners  who 
ma7  be  so  pnt  Into  bis  poBsession,  and  to 
safely  keep  and  provide  for  the  comfort  of 
said  prisoners  while  In  his  charge. 

"Be  It  rnrther  resolved,  that  the  said 
George  "Walker  ahatl  work  said  prisoners  on 
the  pabllc  roads  of  said  county,  and  report 
monthly  to  this  board  what  work  he  has 
performed  and  what  ezpendttnres  he  bas 
made  as  said  snperlnt^dent,  and  that  a  cer- 
tified copy  of  these  resolutions  be  tarnished 
to  the  said  sheriff  and  to  the  said  George 
Walker. 

"State  of  Florida,  Hlllsboroagb  Cioimty.  I, 
W.  L.  Hanks,  derk  of  the  drcnit  coart  and 
clerk  of  the  board  of  connty  commissioners 
In  and  for  Hillsborooxb  coimty,  Florida,  do 
hereby  certify  that  the  above  and  foregoing 
Is  a  true  and  correct  transcript  of  the  record 
of  the  resolntlon  introduced  and  passed  -  by 
the  board  of  county  commlsdoners  at  their 
meeting  held  on  the  l&th  day  of  November, 
A.  D.  1003,  as  the  same  appears  of  record 
In  die  minutes  of  the  said  board  at  pages  359 
and  360  of  OommlsBlMwn  Beeord  O,  In  my 
custody  as  such  clerk. 

"Witness  my  hand  and  official  seal  this 
8th  day  of  June,  A.  D.  .100A. 

"W.  U  Hanks,  Clk. 

"[Clerk's  Sml.]        D.  B.  Girens,  D.  O." 

Also  the  following  sentence  of  the  criminal 
court  of  reoMxl  for  Hillsborough  county: 
"Criminal  Court  of  Record,  Hillsborough 
County.  Florida,  Jan'y  Term,  A.  D.  1903. 
State  of  Florida  v.  Samuel  Lang.  Sentmced 
Feb'7  4,  A.  D.  1903.  Assault  with  Intent  to 
commit  manslaughter. 

"It  is  hereby  ordered  and  adjudged  by  the 
court  that  you,  Samuel  Lang,  be  confined  in 
the  county  jail  of  Hillsborough  county,  Flori- 
da, at  liard  labor,  for  the  period  of  one  (1) 
year  from  this  date.** 

The  petitioner  moveA  to  quash  this  return 
on  the  following  grounds:  "(1)  Because  the 
said  return  does  not  set  forth  a  statement 
of  facts  which  entitle  fbe  respondrat  to  re- 
strain tin  petitioner  of  UsJlberty. 

"(2)  Because  the  said  return  la  Tague,  In- 
d^nite,  and  does  not  contain  any  matter  on 
which  tbe  court  can  adjudge  the  conflne- 
moit  of  tbe  petitioner  by  tiu  said  defendant 
to  be  legal  Imprisonment 

"(3)  Because  the  said  return  of  the  re- 
spondent does  not  set  fMth  correctly  and 
fully  the  drcmnstanaes  im  relation  to  the  de- 
tention and  Imprisonment  of  the  said  peti- 
tioner. 

"(4)  Because,  the  said  return  does  not  show 
upon  its  face  any  valid  defense  to  the  writ 

"((9  Because  tbe  said  resolntlons  and  the 
said  appointment  Set  fortii  in  the  said  return 
are  without  autborily  of  law. 

"(6)  Because  the  said  several  acts  of  the 
Legfadatnrft  uKkr  wJbAcb  authmity  la  claimed 


for  the  resolution  set  forth  as  being  made 
by  the  county  commissioners  are  unconstitu- 
tional, null,  and  void." 

UiK>n  the  hearing  of  this  motion  tbe  follow- 
ing Judgment  was  entered  by  tbe  court:  "It 
appearing  to  tbe  satisfaction  ot  the  court, 
from  an  inspection  of  the  record  herein,  that 
the  relator  was  duly  sentenced  under  a  Judg- 
ment of  the  criminal  court  of  record  of  said 
county  to  hard  labor,  and  that  he  Is  now  in 
the  custody  of  the  re^ondent,  George  Walk- 
er, by  virtue  of  an  appointment  or  employ- 
ment of  tbe  said  George  Walker  by  the  coun- 
ty commlBslonerB  of  sai^  connty,  as  superin- 
tendent of  guards,  in  working  the  public  roads 
of  the  county,  it  Is  ordered  that  the  foregoing 
motion  be  denied,  the  writ  dismissed,  and  the 
relator  remanded  to  tbe  custody  of  the  re- 
spondent" To  review  this  Jodgm^t  writ  of 
error  from  this  court  bas  been  duly  ordered 
and  taken. 

Hilton  B.  Hampton  and  a  O.  Whltaker,  for 
plalntifT  In  error.  Oonby  ft  Gibbons,  for  de- 
fendant in  error. 

TATLOB,  C.  J.  (after  stating  the  facts). 
It  Is  not  contended  here  that  the  plaintiff  In 
error  was  not  regularly  tried,  convicted,  and 
sentenced  to  imprisonment  for  crime,  but, 
on  the  contrary,  it  Is  admitted  that  be  was 
so  legally  tried,  convicted,  and  sentenced  to 
imprisonment  In  tbe  county  Jail  for  one  year 
at  bard  labor  by  a  court  baving  complete 
Jurisdiction  so  to  try,  convict  and  sentence, 
but  the  contention  solely  Is  that  George 
Walker,  the  respondent  has  no  authority  or 
right  to  tbe  possession  and  custody  ot  Ms 
person  under  such  sentence;  that  the  ap- 
pointment of  said  Walker  to  the  position 
of  superintendent  of  guards  over  county 
convicts  employed  at  work  upon  the  public 
county  roads  was  without  authority  ot  law 
and  void.  We  do  not  think  that  the  questions 
raised  and  argued  In  the  briefa  of  counsel  for 
the  plaintiff  in  error  touching  tbe  right  of 
tbe  said  Walker  to  tbe  custody  of  tbe  plaintiff 
in  error  are  presented  by  tbe  record,  or  are 
at  all  Involved  therein.  It  Is  contended  that 
the  said  Walker  Is  an  officer,  and  received 
Us  appelntmesit  to  such  office  by  virtue 
ot  the  provisions-  of  chaptOT  46dS,  p.  136, 
Laws  1897,  entitled  "An  act  tor  tbe  improve- 
ment of  the  public  roads  and  bribes  in  H1U»- 
borough  county,  provldkig  tor  the  employ- 
ment  of  oonvlct».  under  certain  conditions, 
'and  for  tbe  levy  and  collection  of  a  road 
and  bridge  tax,  and  tbe  means  of  its  ex- 
penditure," and  that  this  act  is  unconstita* 
tional  and  void  for  various  reasons. 

It  Is  also  contended  that  tbe  said  Walker, 
if  not  appointed  to  his  office  of  "superintend- 
ent of  couvlet  guards"  under  tbi  provisions 
of  the.  above-mentioned  act  was  appointed 
thereto  under  the  provisions  of  chapter  4769, 
p.  152,  Laws  1889,  entiUed  "An  act  to  pro- 
vide for  tbe  working  of  public  roads  of  the 
state,  and  the  working  of  convicts  thereon," 
and  that  tMs  latter  act  Is  oncwistttutlonal 
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and  void  because  It  provides  for  the  appolDt- 
ment  of  a  "county  road  superintendent"  by 
the  board  of  county  commissioners,  and  that 
such  county  road  superintendent  is  a  coanty 
officer,  who  can  be  constitutionally  aM>olnt- 
ed  only  by  the  Qoremor  or  ^ected  by  the 
peopleu 

Unfortunately  for  these  contentions,  as 
before  stated,  they  have  no  foundation  In 
the  record.  There  la  nothing  In  the  return 
of  the  respondent,  Walker,  to  show  that 
be  Is  an  officer,  or  that  he  was  appointed 
under  the  prorlslons  of  ^tber  of  the  acts 
of  tiie  Legislature  mentioned  above.  But  so 
far  as  said  return  of  the  respondent  shows 
to  the  contraiy,  he  Is  a  mere  agent  or  em- 
ploye of  the  board  <tf  county  commissioners, 
hired  by  them  to  superintend  the  labor  of  the 
county  convicts  upon  the  county's  roads,  and 
to  properly  care  for,  gnard,  teed,  and  keep 
such  convicts  while  at  work. 

The  motion  to  qnaah  such  return  was 
.equivalent  to  a  demurrer  thereto,  and  ad- 
mitted its  truth.  That  the  county,  commis- 
sioners. Independently  of  said  iiTiestloned 
acts  above  mentioned,  have  the  right  and 
anthorlty  to  employ  county  convicts  at  labor 
upon  the  public  roads,  etc^  of  the  county, 
there  can  be  so  question,  under  the  pro- 
visions of  section  S0S2,  Rev.  St  1882  (Hol- 
land V.  State  ex  rel.  Duval  County,  23  Fla. 
128,  1  South.  621);  and  under  the  provisions 
of  chapter  4391,  p.  157,  Laws  1896,  tbey  are 
expressly  authorised  to  anoint  guards  and 
keepers  over  such  convicts,  and  to  provide 
for  their  feeding,  etc,  and,  by  the  provisions 
of  the  last-mentioned  act,  such  guards  are 
clothed  with  the  authorl^  of  sheriffs  and 
constables  as  to  the  care  and  custody  of 
such  prisoners. 

It  la  further  contended  that  under  the 
Constitution  of  this  state  the  custody,  care, 
keeping,  and  feeding  of  county  convicts  Is  a 
duty  devolving  upon  the  sheriff  of  the  coun- 
ty, and  that  he  Is  entitled  to  the  emolur 
ments  flowing  therefrom,  and  that  be  can- 
not constltntlimally  be  dqnived  thereof. 
Then  ia  no  merit  in  this  contentlott.  The 
sheriff  has  no  exclusively  Inherent  at  con- 
■tltutlMial  right  to  the  custody,  care,  and 
keeping  of  connty  convicts,  or  to  tiie  emoln- 
ments  to  be  derived  therefrom.  Our  Consti- 
tution (section  6,  art  8)  eziwessly  makes 
the  powns,  dutlea,  and  compensatfon  of 
.sheriffs  dependent  upon  lesisUtlve  action. 

The  Judgment  of  the  circuit  court  In  said 
cause  Is  hereby  afllrmed  at  the  cost  of  the 
pUlntlfl  In  eiTor. 


<«  Fla.  MS) 

WHATLOY  T.  STATB. 

(Supreme  Court  of  Florida,  Divlskm  B.  July 

28,  1903.) 

CHtHIKAL  tAW— AHBNDMBNT  OT  ffTATUTB— 
INDICTMBNT-TIUB  OF  "OFFENSB. 

1.  Hie  amendment  of  a  criminal  statute  does 
not  nnder  section  82,  art  S,  Const  188S,  affect 


the  prosecution  or  pnnlsliment  of  i  crime  com- 
mitted before  the  amendment  became  efFectlve, 
but  as  to  such  crimes  the  original  statute  re- 
mains in  force. 

2.  An  indictment  charging  the  particulars  of 
an  offense  under  section  2^8,  Rev.  St.  1892, 
as  it  stood  prior  to  the  amendment  thereof  by 
chapter  4965,  p.  Ill  Acts  1901.  btit  alleging 
the  time  of  its  commission  as  a  day  subsequent 
to  the  amendment,  will  not  support  a  convic- 
tion for  an  offense  committed  prior  to  the 
amendment. 

8.  As  a  general  rule,  the  precise  date  laid  In 
the  indictm^t  as  tbe  time  of  the  commission 
of  an  offense  need  not  be  proved,  and  there  will 
be  no  variance  jf  another  d^  be  proved,  uro- 
Tided  It  he  prior  to  the  finding  of  the  indict- 
ment and  witbfai  the  statute  of  limitations. 
But  every  Indictment  must,  on  its  face,  charge 
tbe  commission  of  a  criminal  offense,  induding 
matters  necessary  to  enable  the  court  to  impose 
tbe  proper  sentrace  In  case  of  conviction,  and 
in  determining  its  sufflcieney  In  tiiese  reroects 
the  date  alleged  most  be  tak«D  as  the  true  date. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Suwannee  County; 
Bascom  H.  Palmer,  Judge. 

Wash  Wbatley  was  convicted  of  crime^  and 
brings  error.  Reversed. 

J.  B.  Johnson,  for  plaintiff  In  errw.  J.  B. 
Whitfield.  Atty.  Qen.,  for  tbe  State. 

CARTER,  P.  J.  In  Uay,  180%  m  the  di^ 
cult  court  of  Suwannee  county,  the  grand 
Jury  duly  preaented  an  indictment  against 
the  plaintiff  in  error,  <ihar^ng  that  he  '*on 
the  1st  d^  of  December,  A,  D.  1901.  in  the 
connty  and  state  aforesaid,  with  force  and 
arms,  unlawfully  did  then  and  there  have 
carnal  intercourse  witb  an  unmattled  female 
under  tbe  age  of  sixteen  years,  to  wit,  me 
Phoebe  Stewart;  OMitrary  to  the  stetnte  In 
such  case  made  and  provided."  ,  A  trial  -was 
bad  at  a  mbseguent  term  of  tbe  court  remis- 
ing In  a  verdict  of  guilty.  Sentence  was 
Imposed,  which,  upon  a  writ  of  habeas  corpus 
sued  out  by  dOtendant,  was  hdd  to  be  Told. 
Thereafter,  at  a  special  term  of  the  oonrt 
the  defendant  was  resentenced,  whereupon 
he  sued  out  this  writ  of  error.  We  deem  It 
necessary  to  consider  only  one  of  the  errors 
assigned,  which  is  that  the  court  erred  In 
overruling  the  deftmdanfs  motion  In  arrest 
of  Jtidgment 

Section  3886,  Rer.  St  1802,  beAm  fta 
ameidmen^  read  as  toUom:  ''Carnal  Int»^ 
course  wltb  Unmarried  Female  under  Slxteoi 
Tears.  Whoever  baa  canial  Intercourse  wltti 
any  unmarried  temale  who  la  under  tbe  age 
of  sixteen  years  shall  be  punlsbed  Im- 
prisonment not  exceeding  twelve  months  or 
by  fine  not  exceeding  five  hundred  dollars." 
Bs  chapter  496B,  p.  HI,  Act  approved  May 
81,  1901,  and  wbleb  took  effect  on  the  day  It 
was  approved,  the  quoted  section  Is  declared 
to  be  amended  so  as  to  read  as  fonows:  **Oar- 
nal  IntercoUTBe  with  Unmarried  Female  under 
Eighteen  Years.  Whoever  has  camel  Inter- 
course witti  any  unmarried  female  wbo  Is  at 
the  time  of  such  Intercourse  under  the  age 
of  eighteen  yean,  shall  be  punished  by  Im- 
prisoument  jtbt  more  than  ten  years,  or  by 
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floe  not  exceeding  two  thousand  dollars,  or 
by  both  fine  and  Imprisonment"  The  amend- 
ment, under  section  32,  art  8,  Const  1885, 
does  not  affect  the  prosecatlon  or  punishment 
of  a  crime  ccnnmltted  before  It  took  effect, 
but  as  to  such  crimes  the  quoted  section  of 
the  Revised  Statutes  remains  In  force.  Raines 
T.  State,  42  Fla.  141,  28  South.  57.  It  Is  very 
evident  to  the  court  that  the  Indictment  was 
framed  with  a  view  of  charging  an  offense 
committed  before  the  amendment  It  follows 
the  language  of  the  section  before  Its  amend- 
ment, alleging  the  age  of  the  female  to  be  un- 
der 16  years.  It  alleges,  however,  that  the 
offense  was  committed  on  December  1,  1901, 
a  day  subsequent  to  the  amendment  It  Is 
true  that  generally  speaking,  the  precise  date 
alleged  in  the  indictment  as  the  day  upon 
which  the  oBenw  was  committed  Is  not  ma- 
terial, BO  that  there  will  be  no  variance  If 
another  day  be  proved,  provided  it  be  prior 
to  the  finding  of  the  Indictment,  and  within 
the  statute  of  limitations.  But  the  indict- 
ment must  on  Its  face  charge  a  crime  iuf- 
fldently  definite  to  enable  the  conrt  to  Impose 
the  pn^r  sentence,  and  in  determining  Its 
sofflclCTcy  In  this  respect  the  date  alleged 
most  be  taken  ai  true. 

In  Oommonweoitli  v.  Malwey,  112  Sfass. 
288,  the  court  says:  "It  Is  trne  that  general- 
ly in  criminal  proaecutiODS  It  1*  not  necessary 
that  the  i»eclee  time  alleged  should  be  proved. 
Bnt  every  Indictment  or  UHupIalnt  must  al- 
lege a  predae  day,  and  the  time  alleged  must 
be  BDcb  that  tha  record  will  show  that  an 
offense  has  been  committed,  and  tliat  the 
conrt  may  ascertain  trcHn  it  what  panUi- 
ment  Is  to  be  imposed.  When  a  statote 
makes  an  act  pnnlahable  fn»n  and  after  a 
given  .day,  the  time  of  the  commlsslcm  of  the 
act  is  an  essential  ingredient  of  tiie  (rffense, 
to  the  ertent  that  it  mnst  be  allseed  to  have 
been  after  sneb  day.  So,  if  a  atatate  changes 
the  punishment  of  an  existing  offense  by 
tmpodng  a  severer  p«ialty,  with  a  danse 
saving  from  its  operation  offensea  already 
committed,  the  auction  of  time  is  material. 
The  nature  and  character  of  the  offense,  and 
the  penalty  affixed  to  it  depoid  upon  Uie 
ttme  when  the  act  charged  Is  committed.  If 
in  sncb  a  case  an  indictment  alle^ies  the  act 
to  have  beut  committed  bef«e  the  passage  of 
tin  static  enlarging  the  penal^,  the  offense 
chaq^  and  the  punishment  annexed  to  It 
are  different  from  the  offense  and  pnnldunent 
If  the  act  Is  committed  after  such  time.  They 
are  different  (Senses,  and  an  allegation  ot 
one  is  not  sustained  by  proof  of  tte  other. 
Otherwise  the  defendant  would  be  exposed 
to  a  greater  punlshmoat  upon  a  trial  than 
be  wonld  be  upon  a  idea  of  guilty."  This 
amended  statute,  which  was  in  fwee  at  the 
date  alleged  in  the  indictment,  not  only  en- 
lace the  scope  of  the  criminal  offense  l^ 
self  by  ralsiiv  the  age  limit  from  16  to  18 
8580.-e 


years,  bnt  prescribes  enlarged  and  additional 
IKualtles  for  Its  violation.  Offenses  com- 
mitted subsequent  to  the  amendment  must 
be  prosecuted  and  punished  under  the  amend- 
ment while  offenses  committed  before  must 
be  prosecuted  and  punished  under  the  section 
'as  it  existed  before  amendment  It  will  not 
do  to  allege  Qiat  an  offense  under  the  original 
section  was  committed  after  Its  amendment 
and  thereby  secure  Its  punishment  under  the 
amendment  la  case  of  conviction.  As  the 
present*  Indictment  attempts  to  do  this.  It  Is 
bad,  and  the  motion  In  arrest  should  have 
been  granted.  State  v.  Massey,  97  N.  0.  466, 
2  S.  £.  446;  Hodnett  v.  SUte,  66  Miss.  26, 
6  South.  518;  State  v.  Pblppen,  62  Iowa,  54, 
17  N.  W.  146;  Cool  v.  Commonwealth,  94 
Ya.  799,  26  S.  B.  411;  Collins  v.  State,  68 
Ind.  6.  See,  also,  Dreyer  v.  People,  176  111. 
690,  S2  N.  B.  372;  State  v.  Rollet,  9  Iowa,  535; 
State  V.  Caverly,  51  N.  H.  446.  See,  also, 
as  bearing  upon  the  question,  our  own  de- 
ddona  In  Dickson  v.  State,  20  Fta.  800; 
Chandler  v.  State,  25  Fla.  728,  6  South.  768; 
Alexander  t.  State,  40  Fla.  213,  23  South. 
636. 

It  Is  insisted  by  the  Attorney  General  that 
the  court  should  treat  this  Indictment  as 
chaining  an  offense  under  the  amendment. 
He  ai^ues  that,  as  tbe  amendment  ma^es  It 
a  crime  to  have  carnal  Intercourse  with  an 
unmarried  female  under  the  age  of  eighteen 
years,  It  likewise  makes  It  a  crime  to  have 
Intercourse  with  an  unmarried  female  under 
the  age  of  16  years,  as  here  cbai^d,  for, 
If  the  female  was  under  the  age  of  16,  she 
was  likewise  under  the  age  of  18;  that  the 
crime  is  here  charged  In  the  language  of  the 
amendment,  except  that  the  age  limit  Is  stat- 
ed at  16  Instead  of  18;  that  the  variance 
la  Immaterial,  since  te  be  under  16  Is  te  be 
under  18.  We  do  not  deem  It  essential  to 
the  dedfllMi  of  this  case  to  determine  this, 
question.  The  Indictment  unqnestlonably 
charges  the  particulars  of  an  offense  under 
Oie  original  statute  In  the  usual  and  ap- 
IHTopriate  language,  but  all^s  that  it  was 
committed  at  a  time  when  the  amendment 
would  control  as  to  such  off«ises.  The  in- 
dictment was  construed  by  tbe  conrt  below 
and  the  parties  as  diarglng  an  otteawe  under 
the  original  statute,  and  the  testimony '  in- 
troduced all  relates  to  an  offense  committed 
prior  to  tbe  amendment  If  we  should  con- 
cede that  tbe  Indictment  would  be  snfflclent 
to  sustain  a  convictl<m  for  an  <^en8e  com- 
mitted after  the  amendment, .  it  would  not, 
for  reasons  stated,  be  sufficient  to  sustain  a 
conviction  fw  the  offense  of  which  this  de- 
fendant waa  convicted,  and  which  we  have 
no  doubt  the  Indictment  really  sought  to 
charge. 

The  judgment  Is  reversed  and  the  cause 
remanded,  with  dlrecttons  to  the  dnmlt  court 
to  grant  the  motion  In  arrest 
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BROWN  r. 


(Supreme  Conrt  of  Florida,  DItUoi  A.  July 

28,  1903.) 

WITNESS— CROSS-EXAMINATION  —  OBJECTIONS- 
TO  EVIDENCE— IMPEACHMENT— INSTRUC- 
TIONS-APPEAL— REVIEW. 

1.  A  defendant's  witnesa  in  a  criminal  case 
mar  be  cross-examined  by  tbe  State  Attorney 
in  regard  to  matters  aboot  which  he  has  been 
examined  in  chief,  in  order  to  discorer  whether 
the  witness  had  not  made  a  different  state- 
ment to  other  persons  In  regard  to  ^aeh.  mat- 
ters. 

2.  The  general  mie  Is  that  specific  objecti<«)8 
to  testimony,  not  made  in  the  trial  court,  are 
not  con8)d»ed  in  an  appellate  coart. 

3.  In  order  to  lay  the  foundation  for  the  Im- 
peachment of  a  witness  by  proving  that  he  had 
made  statements  to  others  in  regard  to  mat* 
ters  testified  to  by  him  dlfferrat  from  those 
given  by  him  in  his  testimony,  the  time  and 
place  of  sach  alleged  different  statements,  as 
well  as  tbe  person  or  persons  to  whom  made, 
should  be  stated  to  the  witness;  but  the  rule 
does  not  require  perfect  precision  as  to  either. 
The  predicate  for  snch  impeaching  testimony 
is  Bumdently  laid  when  the  time,  place,  and 
person  are  so  stated  to  the  witness  tiiat  he 
cannot  be  taben  by  snrprise,  and  ample  oppor- 
tunity ia  afforded  him  to  refresh  his  memonr 
and  make  intelligent  answers,  and  to  offer  such 
explanations  as  ne  msy  desire. 

4.  Where  a  judge  has  charged  a  Jary  fully 
upon  the  subject  of  reasonable  doubt,  it  Is  not 
erroneous  for  him  to  refuse  an  instruction  asked 
for  by  the  defendant,  in  the  following  words: 
"The  defendant  is  not  required  by  law  to  prove 
her  innocence  beyond  a  reasonable  doubt,  and 
if  you  find  that  she  is  probably  innocrat,  or 
if  you  l)elleve  there  is  a  probabuity  of  her  In- 
nocence, ^ou  will  find  her  not  guilty,"  because 
the  laRt  instruction  is  embraced  in  the  charge 
so  given  by  the  judge. 

5.  Where  all  the  evidence  In  a  criminal  case 
la  not  contained  in  the  Ull  of  exceptiona,  and 
that  whidi  it  doea  contain  does  not  diow  ^e 
relevancy  of  a  requested  and  refused  Instruc- 
tion, this  conrt  cannot  say  that  the  judge  erred 
in  not  giving  such  refused  instruction. 

(Syllabus  by  the  Court.) 

Error  to  Clrcntt  Court  Marlon  Gotmly; 
William  8.  Ballock,  Judge. 

WllUe  Lillle  Brown  was  convicted  of  mnr^ 
der,  and  IningB  error.  Affirmed. 

Rarmond  B.  Bullock:,  for  plaintiff  In  error. 
J.  B.  Wbitfleld,  Atty.  Gen.,  for  the  State, 

HOCKER,  J.  At  the  spring  term  of  tbe 
circuit  court  of  Marlon  county,  Fla.,  Willie 
Llllle  Brown,  the  plaintiff  in  error,  was  in- 
dicted and  tried  for  the  murder  of  one  Will 
Brown,  was  convicted  of  manslaughter,  and 
was  sentenced  to  the  penitentiary  for  U 
years.  From  the  Judgment  and  sentence  a 
writ  of  error  was  sued  out  from  this  court 

The  assignments  of  error  relied  on  here 
are:  (1)  The  court  below  admitted  improper 
evidence  against  the  plaintiff  in  error,  In 
this:  tliat  the  witness  Jeff  Davis  was  allow- 
ed, over  the  objection  of  the  plaintiff  tn  er- 
ror, to  answer  and  give  testimony  In  reply  to 
tile  first  questiop  propounded  on  ccosa-e^cam- 
Ination. 

1 1.  Bst  Orlmtnal  Law,  toL  IB,  Cant  Dig.  SI  MNl 
2666. 


(2)  The  court  below  admitted  Impn^  ev- 
idence against  the  plaintiff  In  error.  In  this: 
That  the  witness  Jeff  Davis  was  allowed  to 
give  immaterial  evidence  In  reply  to  the  fol- 
lowing question  by  the  State  Attorney:  **1 
will  ask  you  to  state  wbethar  or  uot,  since 
the  time  Will  Brown  was  killed,  you  stated 
to  Mr.  HutBon,  pear  fhe  Oommwdal  Bank, 
In  conversation,  that  Will  Brown  bad  been 
to  yoo,  and  asked  yon  to  loan  blm  a  pistol, 
saying  that  the  defendant  here  had  a  pistol, 
which  a  white  man  bad  g:iva:i  bo;  and  be 
wanted  to  protect  himself." 

&i  The  court  below  admitted  improper  ev- 
Ideoce  against  the  plaintiff  In  error,  In  this: 
that  W.  B.  Hntson  was  allowed  to  give  evi- 
dence and  testify  to  conversations  with 
Davis. 

(4)  The  conrt  below  erred  in  refusing  to 
charge  the  jory  as  requested  ia  and  by  the 
fourth  instruction  asked  for  by  the  plaintiff 
In  error. 

One  Jeff  Davis  was  examined  as  a  witness 
by  the  defendant  below.  He  testified  as  fol- 
lows: "Q.  Did  yon  know  Wilt  Brown  in  his 
lifetime?  A.  Tes.  Q.  Did  yon  see  blm  on 
the  day  he  is  said  to  have  been  kUled?  A.  I 
did,  sir.  Q.  In  tbe  morning  or  afternoon  of 
that  day?  A.  In  the  morning.  Q.  Did  he  try 
to  borrow  anything  from  you?  A.  Yes,  sir. 
Q.  What  was  It?  A.  A  pistol.  Q.  Did  he 
say  what  he  wanted  with  it?  A.  Yes.  sir; 
he  said  that  the  lady  he  was  staying  with— 
lillie— was  tearing  up  his  clotties,  and  he 
wanted  a  pistol  to  go  down  there  and  take 
them  away  from  her.  Q.  Did  yon  loan  him 
tbe  pistol?  A.  No,  sir.  Q.  What  did  be  say 
he  was  going  to  do  with  the  pistol?  A.  Said 
he  was  going  down  to  get  bis  clothes,  and  he 
wanted  to  protect  himself.  Said  If  }m  did 
shoot  her  he  never  wonld  give  me  away;  he 
would  throw  the  pistol  away.  Q.  Where  did 
that  conversation  take  place?  A.  At  the 
market" 

Tbe  first  question  on  cross-examination 
was;  "Is  it  not  a  fact  that  here  on  the 
grounds  of  the  court  house,  to-day,  you  stat- 
ed to  July  Brown  that  this  man  Will  Brown 
came  to  yon  and  aAed  yon  to  loan  him  yoUr 
pistol;  that  this  woman  bad  gotten  a  pistol 
from  a  white  man,  and  he  wanted  to  protect 
himself?'  This  question  was  objected  to  <m 
the  gronnd  that  "It  sought  to  IntrodnciS  new 
matter,  and  conld  not  be  for  the  purpose  of 
the  impeachment  of  tbe  witness."  Tbe  ob- 
jection was  overruled,  and  an  exception  not- 
ed, and  the  witness  answered,  "I  have  not 
told  July  Brown  any  snch  thing."  This  Is 
the  basis  ctf  the  first  assignment  of  «n>r. 
We  do  not  think  It  can  be  sustained.  •  Tbe 
qnestlon  was  not  upon  matters  outside  of 
and  beyond  the  scope  of  the  direct  examina- 
tion, but  was  directly  upon  a  matter  about 
which  tbe  witness  had  been  examined  In 
chief,  viz.,  about  what  was  said  to  htm  l>y 
Will  Brown  when  the  latter  came  to  the  wit- 
ness to  borrow  a  plstoL  Tbe  rule  laid  down 
In  Myers  t.  State,  43  Fla.  — ^  SI  South.  276, 
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asd  biTokM  by  tte  plftlntlff  te  error,  does 

not  apply. 

Tberenpon  the  witness  Jeff  DaTls  re- 
called OD  behalf  of  the  state,  and  asked  the 
question  which  Is  contained  In  the  second 
assignment  of  error.  The  qneetlon  was  ob- 
jected to  on  the  gronnd  that  the  proper 
foundation  for  the  Impeachment  of  the  wit- 
ness had  not  been  laid,  and  that  the  testi- 
mony Is  ImmateriaL  The  objection  was 
overraled,  and  the  witness  answered  that  he 
dlcl  not  remember  anything  abont  a  conver* 
sntion  with  Mr.  Rutson.  The  attorney  for 
the  plalntlfl  In  error  does  not  attempt,  In  Ms 
brief,  to  show  either  that  no  proper  foonda- 
tlon  for  the  Impeachmmt  of  the  witness 
had  been  laid,  or  that  the  testimony  attempt- 
ed to  be  eHdted  was  Immaterial.  Uls  whole 
contention  here  Is  that  the  state,  having  In- 
troduced the  witness  DbtIs,  was  not  anthor- 
ized  to  contradict  or  Impeach  him,  as  he  bad 
not  proven  adverse.  This  objection  was  not 
made  In  the  trial  court,  and  cannot  be  con- 
sidered here.  Johnston  v.  State,  29  Fla.  KM, 
10  Sonth.  «S6;  Wallace  v.  State,  41  Fla.  547, 
26  South.  713.  This  assignment  of  error  is 
not  sustained. 

The  third  assignment  allies  that  W.  D. 
Hntson  was  allowed  to  give  improper  evi- 
dence of  conversations  with  witness  Davis. 
Tbe  question  propounded  to  the  witness  Uut^ 
Kon  la  as  follows:  "Will  you  state  whether 
or  not,  since  the  killing  of  Will  Brown,  near 
the  Commercial  Bank,  you  had  a  conversa- 
tion with  the  witness  Jeff  Davis,  who  has 
Just  left  the  stand.  In  which  Davis  stated  to 
you  that  Will  Brown  bad  been  to  you  to  bor- 
row a  pistol,  and  that  WIU  Brown  had  stated 
to  him  that  defendant  here  bad  a  pistol  that 
she  had  gotten  from  a  white  man  to  kill  him 
with,  and  that  he  wanted  to  protect  himself, 
or  words  to  that  effect?"  Thereupon  counsel 
for  defendant  objected  to  the  question  on  the 
following  grounds:  "(1)  Sufficient  foundation 
has  not  been  laid  for  the  introduction  of  the 
testimony. 

"(2)  It  was  not  directed  to  the  attention 
of  the  witness  Davis  that  Incorporated  In  his 
conversation  with  Hntson  was  the  statement 
that  defendant  had  a  pistol  with  wbicb  she 
was  going  to  kill  him  (deceased).' 

"(8)  No  spedflc  time  was  mentioned  in 
which  said  conversation  was  held.**  Tbe 
conrt  overmled  tbe  objection,  and  the  de- 
fendant excepted  to  the  mllng.  The  wit- 
ness answered:  "I  have  had  two  or  three 
conversations  with  Jeff  Davis;  tbe  last  one 
near  the  Commercial  Bank.  In  which  he  told 
me  that  Brown  came  to  him  at  the  restaur- 
ant to  borrow  a  pistol;  that  he  wanted  to 
go  down  and  get  his  clothes;  that  Willie 
Brown  had  a  pistol  she  got  from  a  white 
man,  and  he  wanted  a  pistol  to  protect  him- 
self with."  In  the  brief  of  plaintiff  In  er- 
ror it  Is  stated  that  the  argument  submit- 
ted on  assignment  No.  2  applies  to  this,  and 
that  the  state  had  no  right  to  call  Davis  as 
a  witness  tot  the  purpose  of  contradicting 


him.  It  win  be  observed  Qiat  no  such  ob- 
Jectlon  was  made  In  the  trial  court  John- 
ston  V.  State,  29  Fla.  558,  10  South.  680; 
Wallace  t.  State,  41  Fla.  547,  26  South.  713. 

It  Is  further  Insisted  In  argument  that  no 
specific  time  of  the  alleged  conversation 
with  Hutson  was  mentioned  In  the  question, 
and  that  no  proper  foundation  was  laid  for 
the  impeachment  of  Davis. 

In  1  Ureenleaf  on  Evidence  (16th  Ed.)  | 
462,  it  Is  said  that:  "The  Inquh?  of  the 
witness  to  be  discredited  must  specify.  It  is 
usually  said,  the  time,  place,  and  person 
(addressee)  of  the  supposed  Inconsistent 
statement;  but  the  fixing  of  this  specified 
time  is  to  be  deprecated,  for  It  leads  to  in- 
numerable technicalities.  In  principle  and 
In  policy  the  Inquiry  need  merely  state 
enough  to  fairly  recall  the  statement  to  the 
witness*  mind  If  he  has  made  It."  In  tbe 
case  of  Southern  By.  Co.  v.  Williams,  113 
Ala.  620,  21  South.  828,  In  speaking  of  the 
predicate  for  Impeaching  evidence,  the  court 
says:  'The  predicate  Is  sufficiently  laid 
when  the  attention  of  the  witness  Is  called 
to  the  time,  place,  and  drcnmstances  In- 
volved, and  tbe  statements  made;  but  the 
mle  is  not  Ironclad— that  Is,  It  does  not  re- 
quire perfect  predion  as  to  elth^.  When 
It  is  clear  that  the  witness  cannot  be  taken 
by  surprise,  and  ample  opportunity  is  af- 
forded  to  make  any  explanation  desired,  the 
predicate  is  sufficient  to  authMize  proof  of 
the  contradictory  statements.** 

In  Montgomery  v.  Knox,  2S  Fla.  595,  S 
South.  211,  the  court  says  that  "under  our 
statute  it  la  error  to  permit  a  party  to  prove 
that  his  witness  has  made  statements  be- 
fore, iDCcmsistent  with  his  present  state- 
ments, unless  during  his  examination  tbe 
circumstances  and  the  occasion  of  his  for- 
mer statements  have  been  brought  to  his 
attention."  In  this  case  (Montgomery  t. 
Knox)  neither  tbe  circumstances  nor  the  oc- 
coBlon  of  the  former  statements  were  sug- 
gested to  the  witness.  The  language  of  our 
statute  In  regard  to  InctHislstent  evidence  Is: 
"But,  before  such  last-mentioned  proof  can 
be  given,  the  circumstances  of  the  supposed 
stat^nent,  sufficient  to  designate  the  particu- 
lar occasloa,  must  be  mentioned  to  the  wit* 
ness,  and  he  most  be  asked  whether  or  not 
he  made  such  statement"  Rev.  St.  1892,  1 
1101.  We  do  not  think  that  the  question 
propounded  to  Jeff  Davis  by  the  State  At- 
torney Is  BO  uncertain  or  Indefinite  as  to  the 
time  as  to  Justify  a  reversal  on  that  ground. 

The  fourth  assignment  of  error  relates  to 
the  refusal  of  the  trial  Judge  to  give  the 
fourth  Instruction  requested  by  the  plaintiff 
In  error.  That  Instruction  is  in  the  follow- 
ing words:  "Tbe  defendant  Is  not  requir- 
ed by  law  to  prove  her  Innocrace  beyond  a 
reasonable  doubt,  and  If  you  find  that  she 
Is  probably  innocent  or  If  you  believe  there 
is  a  probability  of  her  Innocence,  you  will 
find  her  not  giulty."  This  Instruction  was 
refused,  and  an  exception  was  taken  to  this 
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nUIng.  This  lustmctlon  has  been  held  to 
be  correct  In  Alabama  and  Misdsdppl 
(Bain  T.  State,  74  Ala.  88;  Nelms  t.  State, 
58  MIsB.  362):  bat  In  neither  of  these  cases 
does  It  appear  that  tbere  was  any  charge 
upon  reasonable  doubt,  or  other  charge  Calr* 
ly  embracing  the  said  Instruction.  In  the 
Judge's  charge  in  the  case  at  bar  (No.  13) 
the  jury  were  instructed  that:  "The  defend- 
ant Is  inesumed  to  be  Innocent  until  she  Is 
proven  to  be  guilty  beyond  a  reasonable 
doubt  She  is  entitled  to  ev&^j  reasonable 
doubt  arising  from  the  evldaice,  and  a  rea- 
sonable doubt  Is  one  conformable  to  reason 
—a  doubt  which  a  reasonable  man  would 
entertain.  It  does  not  mean  a  mere  possi- 
ble doubt,  because  everything  relating  to  hu- 
man affairs  and  d^iradlng  upon  moral  evi- 
dence Is  Often  to  some  possible  or  Imaginary 
doubt  It  Is  that  state  of  the  case  which, 
after  the  entire  comparison  and  consld^a- 
tlon  of  all  the  evidence,  leaves  the  mind  of 
JurtHTs  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge." 

The  court  also  gave  the  third  InstmctlOQ 
requested  by  the  def^idant,  as  follows: 
'The  court  further  Instructs  you  that  if,  aft- 
er a  ccHislderatlon  of  all  the  evidence  In  this 
case,  you  cannot  say  that  every  material  al- 
legation of  the  Indictment  has  been  proven 
beyond  a  reasonable  doubt  It  will  be  your 
Jaly  to  acquit  the  defendant" 

We  think  ttuit  these  charges,  which  wwe 
giT«i  fairly,  embrace  in  their  scope  the  in- 
8tructi<m  wtiich  was  refused;  ttx,  it  there 
was  a  probability  of  the  Innocence  of  the 
defendant  upon  the  evidence,  there  was  un- 
doubtedly sufficient  ground  for  a  reasonable 
doubt  This  court  has  held  that  it  Is  not 
error  to  refuse  instructions  embraced  In  oth- 
er charges.  Wooten  t.  State,  24  Fla.  885, 
5  South.  89,  1  L  B.  A.  810;  Long  t.  State, 
42  Fla.  C09,  28  South.  775.  lloreorer,  the 
whole  evidence  in  the  case  is  not  contained 
in  the  bill  of  exceptions,  and  there  is  noth- 
ing here  to  show  that  there  was  evidence  In 
the  case  which  would  have  Justified  the  in- 
struction. Kurtz  T.  State,  26  Fla.  391,  7 
South.  869;  Bilge  r.  State,  20  Fla.  742,  01 
Am.  Rep.  628. 

The  Judgment  appealed  from  fs  affirmed, 
and  it  Is  so  ordered. 

There  being  an  affidavit  of  inscMvency  of 
the  plalntifC  In  error  in  the  reoord,  it  is  or^ 
dered  that  the  costs  of  this  appellate  pro- 
ceeding be  taxed  against  the  county  of 
M8t1<hl   Cihapter  4401,  p.  162,  Laws  1806. 


(46  Fla.  B3S) 

BENEDICT  V.  WILMAHTH  et  aL 
(Stqpreme  Court  of  Florida,  DirisioD  A.  July 
21,  1903.) 

WIDOW— ELECTION  TO  TAKE  DOWER— STATU- 
TORY RIGHTS— TAKING  CHTLD'S  PART 
^ADJUDICATION  IN  EQUITY. 

1.  A  n-idow,  by  Quallfyiog  as  executrix  of  her 
husband's  will,  and  hy  uniting  with  her  coex- 


ecutor  in  forecloslnc  mortgages  «t  h«r  hns' 

bandV  estate,  and  by  buying  In  the  property 
for  the  use  of  the  estate,  and  who  has  done 
no  other  act  aa  executrix  which  would  make 
it  impracticable  for  her  to  repudiate  the  will 
without  prejudice  to  the  tights  of  others,  is 
not  thereoy  estopped  from  electing  within  12 
months  to  take  dower,  or  a  child's  part  In  the 
estate  «f  the  deceased  husband. 

2.  If,  under  the  circumstances  stated'  In  the 
above  neadnote,  a  widow  elects  to  take  a  child's 
part  in  her  husband's  estate,  her  statutory  rights 
in  the  estate  of  her  husband  are  superior  to 
those  of  lesatees  under  the  will. 

3.  If,  under  the  circumstauces  {tated  in  the 
first  headnote,  a  widow  electa  to  rake  a  child's 
part  In  her  husband'e  estate,  she  takes  a  child's 
part  subject  to  the  debts  of  the  estate  and  the 
coat  of  administration  up  to  and  incloding  the 
point  of  actual  distribution. 

4.  If,  nnder  the  clrcnmstances  stated  In  the 
first  headnote,  a  widow  electa  to  talEe  a  child's 

Sart  In  her  deceased  husband's  estate,  and  there 
I  one  child  and  heir  of  such  deceased  bna- 
band,  the  widow  Is  counted  as  a  child,  and 
^e  will  be  mtltled  to  one-half  of  the  estate, 
after  the  payment  of  the  costs  of  administra- 
tion, as  stated  in  the  foregoing  headnote. 

5.  A  bill  by  the  widow,  which  seta  up  the 
fact  of  the  marital  relation,  the  decease  of  the 
husband;  that  he  left  surviving  him  one  child; 
that  he  left  a  will;  that  the  will  contained 
various  legacies  and  trusts;  that  the  widow  was 
named  executrix  in  the  will;  that  she  qualified 
as  Buch,  and  that  within  12  months  after  the 
probate  of  the' will  she  elected  to  take  a  child's 
part  in  the  estate  of  her  husband:  and  pray- 
ing that  she  be  decreed  to  be  entitled  to  a  dilld's 
part;  that  the  same  be  set  apart  to  her,  and 
her  share  be  delivered  Into  her  possession;  that 
certain  portions  of  the  property  cannot  be  par- 
titioned, but  wiU  have  to  be  aold  tor  partition; 
that  the  surviving  child  and  hdr  is  a  legatee 
under  the  will,  and  Is  of  unsound  mind,  and 
has  been  so  adjudicated  to  be;  and  that  some 
of  the  legatees  are  minors— sets  up  a  state  of 
facts  which  calls  for  the  ascertainment  and  ad- 
judication of  the  rights  and  interest  of  the 
parties  in  a  court  of  equity. 

(Syllabus  by  the  Oonrt) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  Mary  E.  Benedict  against  Thomas 
8.  Wilmarth  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

On  the  25th  day  of  Augnst  1899,  Mary  B. 
Benedict  filed  her  bill  in  the  circuit  court  of 
Duval  county,  Fla.,  against  Thomas  S.  Wil- 
marth, as  executor  of  the  last  will  and  testa- 
ment of  Charles  B.  Benedict  deceMed;  Wil- 
liam H.  Benedict,  a  person  of  unsound  mind; 
William  N.  Benedict  as  guardian  of  the  per- 
son and  property  of  William  H.  Benedict; 
Walter  N.  Benedict  in  his  own  right  and  per- 
son (all  of  Duval  county,  Fla.);  Eugene  Ft 
Benedict  of  Cleveland.  Ohio;  Gertrude  EC 
Steele  and  Helen  B.  Steele,  of  Galesburg, 
Illinois  (the  last  two  minors);  and  alleged.  In 
substance:  That  Charles  B.  Benedict  late 
of  Duval  county,  Fla.,  now  deceased,  was  at 
the  time  of  his  death  a  citizen  and  resident 
of  Duval  county.  That  he  died  on  the  26th 
day  of  June,  1898,  leaving  a  will.  That  com- 
plainant, Mary  E.  Benedict  was  married  to 
Charles  B.  Benedict  In  his  lifetime,  was  his 
wife  at  the  time  of  his  death,  and  Is  now  his 
widow.  That  Charles  B.  Benedict  left  sur- 
viving him  only  one  child,  to  wit,  William 
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H.  Bowdlet,  who  la  move  than  21  yean  old, 
and  munarried,  and  left  no  other  b^.  That 
William  H.  Benedict,  upon  pn^er  legal  pro- 
ceeding!; baa  been  adjudged  Insane  and  non 
compos  mentis  under  tbe  laws  of  Florida, 
and  that  Walter  N.  Benedict  had  been  duly 
appointed  guardian  of  the  property,  and  also 
guardian  and  committee  of  the  person,  of 
William  H.  Benedict  That  on  tbe  18th  day 
of  November,  1898,  Walter  N.  Benedict  filed 
tbe  bond  required  by  the  decree  of  the  chan- 
cery court,  and  qualified  as  such  guardian 
and  committee.  That  on  the  26th  day  of  Au- 
gust. 1898,  the  last  will  and  testament  of 
Charles  B.  Benedict,  Including  two  codicils, 
was  admitted  to  probate  In  tbe  county  Judge's 
court  for  Duval  coun^.  That  in  said  will 
the  complainant,  Mary  E.  Benedict,  and 
Thomas  S.  Wllmartb  and  Eugene  F.  Benedict 
were  named  as  executors.  That  on  tbe  24th 
day  of  August,  1898,  Eugene  F.  Benedict 
filed  his  declination  or  refusal  In  writing 
to  qualify  and  serve  as  an  executor  of  said 
will.  That  on  tbe  26tb  day  of  August,  1898, 
Thomas  S.  Wilmarth  qualified  as  executw, 
and  that  on  the  same  day  the  complainant 
qualified  conditionally  as  executrix,  of  said 
will,  and  expressly  stipulated  in  writing  In 
her  qualification  that  she  did  not  waive,  but 
e:q>resBly  reserved,  all  her  rights  as  widow 
to  dissent  as  to  the  provisions  of  the  will, 
and  to  elect  to  take  dower  or  a  child's  part 
In  Uuu  thereof  in  tbe  estate  of  Charles  B. 
Benedict  That  on  the  17th  day  of  Septem- 
ber, 1898,  letters  testamentary  issued  to 
said  Mary  B.  Benedict  and  Thomas  S.  Wil- 
marth as  executrix  and  executor  of  safd 
will.  Certified  copies  of  the  will  and  codicils, 
of  tbe  refusal  of  Eugene  F.  Benedict  to  act 
as  executor,  of  the  order  of  tbe  county  Judge 
admitting  the  will  to  probate,  of  tbe  oath 
and  qualification  of  tbe  executrix  and  execu- 
tor, and  of  the  letters  testamentary,  marked 
as  exhibits,  are  filed  with  the  bill  as  parts 
thereof. 

Tbe  bill  alleges:  That  on  the  23d  day  of 
February,  A.  D.  1899,  said  Mary  E.  Benedict, 
ns  widow  of  Charles  B.  Benedict,  deceased, 
did  signify,  declare,  and  file  in  writlug  in 
the  county  Judge's  court  for  Duval  county  het 
dissent  to  the  said  last  will  and  testament  of 
Charles  B.  Benedict  and  of  the  codicils  there- 
to; that  she  was  not  satisfied  with  the  pro- 
visiona  thereof;  and  that'  she  did  elect  to 
take  a  child's  part  of  the  estate,  real  and  per- 
sonal property  of  every  kind  whatsoever,  of 
Charles  B.  Benedict,  at  tbe  time  of  his  death, 
or  which  belongs  to  or  may  accrue  to  his  es- 
tate. In  lieu  of  tbe  provisions  of  said  will  and 
codicils,  and  In  lieu  of  dower  in  said  estate; 
and  a  certified  copy  of  such  election  and  of 
the  order  of  the  county  Judge  admitting  tbe 
same  to  record,  and  a  part  of  tbe  proceed- 
ings in  the  said  estate  of  Charles  B.  Benedict, 
made  on  the  23d  day  of  February,  1899,  are 
attached  as  exhibits  to  the  bill,  and  made 
parts  thereof.  That  complainant  still  sig- 
nifies her  dissent  to  the  said  last  will  and 


codicils  tiiereto,  and  still  electa  to  take  « 
child's  part  of  the  real  and  personal  estate 
of  said  Charles  B.  Benedict,  which  belongs 
or  may  accrue  thereto,  in  lieu  of  the  pro- 
visiona  of  the  will  and  codldls  and  In  lieu  of 
dower.  That  at  the  time  of  bis  death  Charles 
B.  Benedict  was  seised  and  possessed  of 
divers  lots,  pieces,  and  parens  of  lands  and 
tenements,  with  the  hereditaments  and  ap- 
purtenances belonging  thereto,  in  Duval  and 
other  counties  in  Florida,  and  in  North  Caro- 
lina, and  was  possessed  and  owned  personal 
property.  That  a  list  thereof  was  filed  in  the 
county  Judge's  court  of  Duval  county,  and  a 
certified  copy  thereof,  marked  as  an  ex- 
hibit is  filed  with  tbe  hill  as  a  part  thereof, 
and  that  the  valuations  thereof  are  approxi- 
mations, and  it  is  prayed  that  for  the  pur- 
poses of  this  suit  the  values  be  ascertained 
nnder  the  directions  of  the  court  That  sev- 
eral mortgages  particularly  described  have 
been  foreclosed  by  tbe  executor  and  execu- 
trix, the  property  involved  sold,  and  bought 
in  by  the  executor  and  executrix  for  the  use 
and  benefit  of  the  estate.  That  the  devises 
and  bequests  of  the  will  and  codicils  to 
Mary  E.  Benedict,  complainant,  and  William 
H.  Benedict  are  shown  by  tbe  copies  thereof 
attached  to  tbe  bill  as  parts  thereof.  That 
by  said  will  and  codicils  it  la  provided  Wal- 
ter N.  Benedict,  Eugene  F.  Benedict,  Ger- 
trude H.  Steele,  and  Helen  B.  Steele  have 
certain  contingent  or  residuary  interests  In 
tbe  property  left  to  William  H.  Benedict; 
and  Walter  N.  Benedict  Gertrude  H.  Steele, 
and  Helen  B.  Steele  are  attempted  to  be  giv- 
en some  residuary  or  contingent  Interest  in 
the  property  devised  and  bequeathed  to  com- 
plainant, Mary  E.  Benedict,  tbe  particulars  of 
all  which  appears  by  the  will  and  codicils 
made  a  part  of  tbe  bill.  That  by  said  will 
and  codicils  a  legacy  of  fl,000  was  left  to 
Caroline  A.  Whitcomb,  of  I^mlnster,  Mass., 
a  legacy  of  $1,000  to  Eugene  F.  Benedict  a 
legacy  of  $2,000  to  Gertrude  H.  Steele,  a  lega- 
cy of  ?2,000  to  Helen  B.  Steele,  and  a  legacy 
of  $2,000  to  Walter  N.  Benedict  That  the 
IndelitednesB  of  the  estate  will  probably  not 
exceed  $3,000.  That  complainant  Is  advised 
and  alleges  that  under  tbe  laws  of  Florida, 
and  under  her  election  to  take  a  child's  part 
of  the  property  of  said  estate,  she  Is  entitled 
to  one-half  of  the  real  and  personal  property 
belonging  to  the  estate  of  Charles  B.  Bene- 
dict That  the  same  is  not  subject  to  the 
provisions  of  the  will  and  codicils,  nor  to  tbe 
legacies  thereof,  nor  to  tbe  debts  of  Charles 
B.  Benedict  or  of  his  estate.  That  by  the 
terms  of  the  will  and  codicils  large  portions 
of  tbe  property  are  left  to  the  executors  as 
trustees  upon  specified  trusts,  and  for  the 
proper  execution  thereof  It  Is  necessary  that 
the  executrix  and  executor  have  the  advice 
and  determination  of  the  court  as  to  what  are 
the  rights  and  interests  of  the  said  com- 
plainant In  said  estate,  as  distinguished  from 
the  rights,  powers,  and  duties  and  interests  of 
aald  trustees.  That  the  said  William  H.  Ben- 
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edict,  for  wbose  benefit  during  his  natural 
Ufe  large  portions  of  the  property  are  be- 
queatbed  to  tbe  executors,  is  of  unsound 
mind,  and  has  been  so  adjudicated  to  be, 
and  that  his  guardian  and  committee,  Wil- 
liam N.  Benedict,  is  unable  to  make  a  con- 
tract or  agreement  with  reference  to  the  dis- 
tribution of  the  estate,  and  that  partition 
can  only  be  made  under  the  decree  of  this 
court.  That  certain  property  described  In  the 
bill  cannot  be  divided  In  specie,  and  will  have 
to  be  sold.  That  complainant's  Interests  wilt 
have  to  be  ascertained  and  set  off  to  her  on- 
der  tbe  direction  of  the  court 

The  bill  prays  ttiat  complainant  be  declare 
»d  by  the  decree  of  tbe  court  to  be  entitled 
to  a  child's  part,  to  wit,  one-half,  ot  the  real 
estate  in  Florida,  and  one-half  of  iSxe  person- 
al estate,  wherever  sltnate;  that  tbe  same 
be  set  apart  to  her;  that  for  tbls  purpose 
commissioners  be  appointed,  and  other  pro- 
ceedings had,  as  the  court  may  direct;  that, 
in  case  a  fnlr  and  practicable  partition  can- 
not be  made  of  any  propertr*  or  tbe  same 
cannot  be  equalized  or  compensated  other- 
wise, such  proiKrty  be  sold,  and  the  proceeds 
divided,  after  deducting  the  costs  of  sale 
and  partition;  that  such  lands  and  appur- 
tenances as  may  be  partltitmed  to  complain- 
ant may  be  properly  conveyed  to  her,  and 
possession  thereof  delivered;  that  she  be  al- 
lowed reasonable  costs  and  expenses  of  this 
snit;  and  complainant  then  prays  for  gen- 
eral relief  and  for  process  against  the  defrad- 
anta,  etc. 

We  do  not  deem  It  necessary  for  tbe  pnr- 
posea  of  this  case  to  insert  the  will  and  codi- 
cils, as  tbe  foregoing  statement  oC  tbe  uab- 
stance  of  the  bill  sufficiently  affords  tbe  data 
for  our  opinion,  with  such  further  statements 
as  may  be  therein  made. 

A  guardian  ad  litem  was  appointed  for  tho 
minors,  Gertmde  H.  and  Helen  B.  Steele. 

All  of  tbe  defendants  demurred  to  the  bill, 
alleging,  in  substance:  First,  that  the  bill 
was  without  equity;  second,  l^at  there  ts  no 
property  in  respect  to  which  complainant  Is 
entitled  to  any  reUef ;  third,  that  the  bUl  al- 
lows conclusions  of  law;  fourth,  that  com- 
plainant, hi  proving  the  will  and  qualifying 
as  executrix,  thereby  acc^ted  the  trusts  of 
the  win,  and  cannot  be  permitted  to  deny, 
question,  or  antagonise  the  same;  fifth,  that 
complainant  sbows  no  rlgbt  to  have  a  child's 
part,  and  one  free  from  debts;  sixth,  that 
the  complainant  does  not  show  herself  enti- 
tled to  a  child's  part,  exempt  from  the  charge 
of  specific  legacies,  or  from  liability  to  con- 
tribute to  tbe  payment  of  the  expense  of  ad- 
ministration. 

On  the  12th  day  of  June,  1900.  these  de- 
murrers were  heard,  and  the  judge  decreed 
that  tbe  bill  of  complaint  was  without  equi- 
ty; that  complainant  was  not  entitled  to  the 
relief  prayed,  or  to  any  relief;  that  the  de- 
murrers be  and  are  respectively  sustained, 
and  the  bill  be  dismissed*  at  complainant's 
cost. 


On  the  25th  day  of  June,  1900,  upon  tbe 
motion  of  tbe  guardian  ad  litem  for  the 
minor  defendants,  the  court  ordered  that 
complainant  pay  said  guardian  ad  litem 
forthwith  tiie  anm  of  f2S  tor  fees  of  counsel 
employed  by  said  goardlan  ad  litem  in  the 
said  cause. 

The  complainant  appealed  to  tbls  court 
from  tbe  decrees  of  the  12th  and  ^tb  of 
Jun^  1900,  and  here  assigns  as  error,  in  sub- 
stance: First,  that  the  court  erred  In  making 
the  order  and  decree  of  June  12,  1900;  sec- 
ond, tbe  court  erred  In  said  order  that  thtt 
blU  was  without  eqnlty,  and  that  complain- 
ant was  not  entitled  to  the  relief  prayed,  or 
any  relief;  third,  the  court  erred  in  said  de- 
cree In  sustaining  the  several  general  demur- 
rers to  the  bill;  fourth,  tbe  court  erred  In 
said  decree  In  sustaining  tbe  several  special 
demurrers  to  tbe  bill,  and  each  of  them; 
fifth,  tbe  court  erred  In  said  decree  In  dis- 
missing the  bill  at  complainant's  costs;  sixth, 
tbe  court  erred  In  the  decree  of  June  2S, 
1900,  in  ordering  Mary  E.  Benedict,  com- 
plainant, to  i>ay  to  the  guardian  ad  litem  of 
the  minor  defendants  tbe  sum  of  925. 

Cooper  &  Cooper,  for  appellant  R.  U. 
Liggett,  for  appellee  Thomas  S.  Wihuartb. 
Dnncan  D.  Fletcher,  for  othev  app^lees. 

HOGEER,  J.  (after  statteg  the  facts).  We 
think  that  the  following  questlonB  are  pre- 
sented to  us  by  this  record: 

First.  Did  Mary  E.  Benedict,  by  qualify- 
ing as  executrix  of  her  husband's  will,  and 
by  uniting  with  the  coexecotor  in  foreclosing 
several  mortgages  of  the  estate,  and  by  tray- 
Ing  In  the  property  for  the  use  of  the  estate, 
thereby  elect  the  provisions  made  for  her  In 
tbe  will,  and  was  sbe  thereby  estopped  from 
afterwards  dissenting  from  the  will,  and 
from  electing  to  take  a  child's  part  In  Hen  of 
the  provisions  of  tlie  will,  and  In  lieu  vt  dow* 
er? 

Second.  If  tbe  answer  to  the  above  ques- 
tion is  In  the  negative,  and  she  bad  a  right 
to  elect  a  child's  part.  Is  the  claim  thus  as- 
serted (a)  superior  to  that  of  creditors?  (b) 
Should  the  widow  contribute  from  the  child's 
part  to  the  payment  of  tbe  expense  ot  admin- 
istration? <c)  Is  her  claim  superior  to  those 
of  legacies? 

Third.  Was  the  complainant  cbai^eable 
with  the  fee  of  $25  allowed  the  guardian  ad 
litem? 

Fourth.  Was  there  equity  In  the  bill? 

We  wilt  examine  these  proposttlons  In  the 
order  stated. 

First  The  following  sections  of  the  Re- 
vised Statutes  of  1892,  relating  to  the  ques- 
tion to  be  examined,  are  quoted  as  follows: 

"Sec.  1830.  When  any  person  shall  die  In- 
tMtate,  or  shall  make  his  last  will  and  testa- 
ment, and  not  therein  make  any  express  pro- 
vision for  hia  wife  by  giving  and  devising  un- 
to her  such  part  or  parcel  of  real  and  person- 
al estate  as  shall  be  satisfactory  to  her,  such 
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widow  may  signify  her  dissent  thereto  In 
the  clrcDlt  or  connty  Judge's  conrt  of  the 
coonty  wber^  she  resides  at  any  time  ^tb> 
In  Mie  year  afttf  tbe  probate  of  sncb  wUl, 
and  tbeD  and  in  that  case  sbe  shall  be  enti- 
tled to  dower  Is  tbe  fMlowlag  manner. 
•  •  • 

"Sec.  183L  Wben  a  bnsband  shall  die  to- 
testate,  or  shall  make  his  last  wlU  and  tee- 
tament,  and  not  make  prorlalon  tbweln  for 
his  -wife,  as  eqiressed  In  section  ISSO,  sbe 
shall  be  entitled  to  a  share  in  tbe  pentmal 
estate  In  the  f<Alowlng  manner,  tO'Wlt:  If 
there  be  no  children,  or  If  there  be  bat  one 
child,  ahe  shall  be  entitled  to  (me-balf;  bnt 
if  there  be  more  than  one  child,  she  shall 
be  «tltled  to  oitfr4hlrd  part  In  fee  dmple^ 
and  such  claim  shall  ban  prefer^ice  oTsr 
all  others,  and  the  said  share  Mhalt  be  free 
fKKO  all  UabOUy  fiir  the  debts  of  tbe  de- 
cedent" 

"See.  1833.  a>  In  aU  cases  In  wblidi  the 
widow  of  a  deceased  peinm  shall  be  en- 
titled  to  dower,  she  may  elect  to  take  in  lien 
thereof  a  child's  part  (2)  Soch  dectlon 
shall  be  made  within  twelve  montha  after 
the  probate  of  tbe  will,  or  granting  letters 
of  admlnlstratlMi,  m  aha  sbau  be  emtflned 
to  bear  dower.  If  a  widow  take  dower, 
she  shall  be  ratltled  only  to  a  life  estate  In 
tbe  real  property,  to  retam  at  her  death  to 
the  estate  of  the  deceased  husband  for  dls- 
tzibntlaai  U  sbe  takes  a  child's  part  ahe 
shall  bare  In  tbe  propoty  set  apart  to  her 
a  fee  timple  estate  In  the  real  property, 
and  an  absolote  right  to  the  peracHkal  prop- 
erty aet  apart  to  ber,  with  power  to  contra 
or  dispose  of  the  same  by  will,  deed  or  oth- 
erwise." 

There  is  no  dontot  of  the  force  of  tbe  gen- 
eral rule  iBTOked  by  app^eee  that  Va  tms- 
tee  rnuBt  assume  ib»  taljdlty  <tf  tbe  ttnst 
under  which  be  act^*;  that  a  pnscm  cannot 
accept  and  re^Jeet  tiie  aam«  Instroment  or, 
faavii^  aTalled  Umadf  of  It  as  to  part,  de- 
feat llB  provWons  in  any  oUier  part;  and 
that  this  rale  ^n^lea  to  deeds*  wills,  and  all 
otbw  InatromaitB  whatever.  Bannders  t. 
Rf<diard,  85  Fla.  28,  text  41,  16  South.  Bep. 
670.  Bm  It  seema  to  us  that  It  would  be 
iDconslstent  with  tbe  policy  of  the  stfitnte 
law  giving  the  right  to  a  widow  to  elect 
within  12  months,  between  the  provisions  of 
tbe  will  of  ber  husband  An4  the  statutory 
provMons  of  dower  or  chfld'6  part  to  a^Iy 
this  rule  In  Its  rigor  to  the  facts  of  this  case. 
We  have  dlBCovoed  one  case  In  wblCh  tb» 
rule  was  rigorously  applied,  and  in  wMch 
it  was  h^  that,  irfa^  a  widow  qualified  as 
executrix  of  her  husband's  will,  she  could 
not  afterwarda  dbsent  tiom  the  will  and 
claim  dower.  Mendenball  v.  Mendenhall,  63 
N.  a  287.  The-  contrary  la  hcM  In  OaU- 
fomla.  In  re  Owln's  3Mate,  77  C^l.  SIS,  10 
Pac..  627.  The  statutory  provisions  of  Oeor- 
gla  an*  somewhat  like  our  own,  In  respect 
that  they  give  the  widow  the  right  of  elec- 
doa;  between' .tin  will  of  bur  husband;  and 


dower  or  a  difldTs  part  (cseept  that  it  Is  ex- 
pressly provided  that  If  she  make  the  eleo- 
tloa  In  Ignorance  €t  flie  facb^  sbe  will  not 
be  bound  by  it).  In  tbe  case  of  CSinrchlll 
T.  Bee  &  Co.,  66  Ga.  pp.  621-6^  a  widow 
qoallfled  as  execatrlx  under  tbe  will  ot  hw 
husband,  and  It  was  held  Qiage  633}  that 
'the  mere  fact  that  she  executed  the  will 
wUI  not  Impair  the  eierdee  of  bar  rii^t  of 
tfeetlan;  hot  If  In  executing  it  she  dose  acts, 
and  Involves  tbixd  persMis  in  so  acting, 
which  do  not  at  all  consist  witii  her  claim 
of  dower;  U  sbe  aeUs  and  mortgiues  It  and 
treats  it  as  assets,  such  acts  should  be  con- 
stroBd  to  manifest  her  electioa  to  take  un- 
der the  wlU." 

It  la  held  In  HUl  t.  HIU.  88  Oa.  61%  IB 
8.  B.  674,  that  a  wldoir  might  repudiate  an 
election  ahe  bad  nuide,  where  it  was  prac- 
ticable for  her  to  do  so  without  injury  to  the 
estate,  or  to  tbe  execntw  personally.  See, 
also.  Steele  t.  Sta^a  Adm'r.  64  Ala.  488, 
88  Am.  IB;  Adams  T.  Adams,  89  Ala. 
274:  Stephens  v.  Glbbes,  14  Fla.  831,  and  es- 
pecially pages  866  to  361^  InduslTe. 

Tb9  statute  gtres  tbe  widow  13  montbs 
within  which  to  ascertain  the  facts  which 
will  enable  her  to  make  a  rational  decision 
between  tbe  will  and  her  statutory  rights 
of  doww  w  child's  part  and  nnlesa  dating 
that  time  she  does  aome  act  or  arts  which 
clearly  Indicates  bw  purpose  to  abide  by 
the  will;  and  which  would  make  It  imprac- 
ticable for  bar  to  repudiate  ber  election  to 
take  under  the  will  without  prejudice  to  tbe 
righto  of  otben,  we  do  not  think  she  should 
be  deprived  of  hw  right  of  dectton  to  take 
dowor  or  a  child's  part  beAoe  the  sxplratloa 
of  that  time.  The  fart  that  She  quallfled  as 
executrix,  and  Joined  with  her  coezecutor 
In  collecting  claims  due  the  estate,  are  not  In 
■our  opinion,  such  acta  as  amounted  to  an  Ir- 
revocable election. 

Secmd  (a  and  b).  Tbe  next  proposition  is, 
baring  elected  to  take  a  child's  part  and 
being  nabled  to  do  so,  la  her  claim  sn-' 
perlor  to  that  <tt  oradltws^  and  Is  It  liable 
to  eosta  of  administratlwT  It  la  probable 
Ibat  mir  statute'  allowing  a  widow  to  elert 
"a  cUld'a  parf '  In  ber  husband's  estate  -was 
taken,  wltb  modifications,  ^ther  dkectiy  cur 
Indirectly  fnnn  tbe  statute  of  North  Csro- 
llna  passed  In  1784  (Rev.  St  N.  a  1837,  pp. 
612-615>.  14  Fla.  S5fi.  In  1801  tbe  Supreme 
Oourt  of  North  Oandlna,  in  Interpreting  tbe 
statute,  says:  "Tbe  act  of  1784  extends  to 
tbe  widow  that  principle  of  equality  which 
was  before  CMiflued  to  tbe  chliaren,  and  in 
all  caaea  whan  there  are  two  or  more  she 
is  equally  entitled  to  the  personallr  with 
them.  Ttals  Is  evidoit  from  the  law  using 
the.  expression  *a  child's  part,'  which  ax  vi 
tormlni  Importa  as  large  a  j^are  as  any  child 
has."   Davis  v.  Duke.  1  N.  a  026. 

In  Ge6rgi&,  where  a  widow  is  permitted 
by  statute  to  elect  to  take  a  child's  part^ 
lieu  of  dower.  It  was  held  by  the  Supreme 
-Goart,  in  aA  opinion  by  Ju^e  BlocUey, 
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that,  where  th«  widow  sells  tbe  whole  of  hex 
deceased  hiuhand's  estate  or  an  estate  be- 
yond her  own  life,  her  election  to  take  a 
child's  part  Is  made,  and  the  porcfaaaer  takes 
her  distrlbvtlye  shore,  and  bectwies  a  pert 
owner  with  the  chlldrm  of  the  intestate. 
Brown  r.  Cantrdl,  62  Oa.  2S7. 

The  aectlona  of  the  Rerlaed  Statutes  al- 
ready quoted  were  substantially  taken  fn»n 
the  ten1t(Hrial  acts  of  lfi28  and  1838.  In  1810 
the  appellate  court  of  Florida,  then  a  terri- 
tory, .tat  the  case  of  Ellis  Parish,  In  an 
(9lni(ni  filed  February  If^  ISK),  explicated 
the  phrase  "b  child's  part"  Tbe  court  says 
tbe  term  "child's  part'  evidently  meant  tbe 
part  or  share  of  the  estate  to  be  apportioned 
amongst  the  cblldren  by  the  existing  laws 
of  tiie  territory,  after  the  widow's  dower 
and  debts  of  the  estate  wore  satisfied.  Tills, 
from  the  nature  of  the  prorision,  mnst  be  a 
varying  share  or  propcvtion,  to  be  determined 
by  tbe  nambv  of  the  chlldran,  with  fte  addi- 
tion of  the  widow.  The  addition  will  hare 
to  be  made  by  necessary  intendment,  others 
wise  ttie  result  would  be  absurd,  or  might  be 
destnictlTe  of  the  claim  ot  a  child.  For  in- 
stance, if  one  child  only  was  left,  and  a  wldr 
ow,  both  would  be  regarded  as  diildren  to 
take  an  equal  part  If  two  Children  and  a 
widow,  a  child's  part  would  be  a  third.  It 
was  further  held  that  the  "child's  part"  of 
the  widow  was  propwtlonately  liable  with 
that  those  of  a  child  or  childrtih  for  the 
debts  of  the  estate,  because  there  was  no  ex- 
press exemptloQ  from  such  liability,  and  none 
by  intendment  but  rather  the  reverse;  as 
to  exempt  the  widow's  idiare  and  throw  the 
debts  upon  the  share  or  shares  of  a  child  or 
children  would  be  unjust  to  the  latter. 

In  the  case  of  Harrell  t.  Harrell,  8  Fla. 
46,  the  widow  elected  to  talra  a  child's  part 
in  her  husband's  estate  The  court  held 
that  she  was  entitled  to  a  child's  part  In 
the  latter  i»rt  of  this  decUdon  the  court  says: 
"Now,  there  Is  no  question  that  the  act  of 
1838  does,  in  a  case  where  there  Is  one  m 
mrae  dilldren,  give  to  the  widow  a  prescribed 
portion  of  tbo  fee  In  real^,  and  a  like  po^ 
tlon  of  absolute  estate  in  the  personalty.  In 
such  a  case  it  has  nera  been  doubted  thai; 
If  she  80  elect  she  is  to  be  counted  as  a 
child,  and  that  the  estate  is  to  be  equally  di- 
vided between  the  widow  and  the  child  or 
children,  as  tbe  case  might  be."  The  widow 
bavins  elected  to  take  a  child's  part,  It  seems 
to  us  that,  like  a  child,  she  would  be  obliged 
to  contribute  ratably  tnmi  her  share  to  the 
payment  of  debts  and  tbe  costs  of  adminls- 
terins  the  estate  up  to  and  including  the  point 
of  actual  distribution ;  In  other  words,  that 
debto  and  costo  of  admlnlstralng  are  to  be 
first  paid  out  of  tbe  estate  beftne  there.  Is  a 
distribution.  Of  course,  she  would  not  be 
obliged  to  pay  the  costs  of  administering  the 
trusts.  Cox  V.  Dunn,  3  Ho.  App.  348. 
,  (c)  Is  the  widow's  share  of  a  diUd's  part 
superior  to  that  of  legacies?  As  the  widow, 
when  ,  she  is  dissatisfied  with  the  will  of 


her  husband,  because  no  satlsfiictory  provi- 
sion for  her  Is  made  thoeln,  may  in  all  cases 
dissent  thoefrom,  and  elect  to  take  dower, 
and  as  In  all  cases  In  which  die  shall  be  en- 
titled to  dower  she  may  elect  to  take  In  lieu 
thereof  a  child's  part  iu>  reason  appears  why 
this  share  should  be  subject  to  the  legacies 
of  the  will.  The  legacies  themsdves  might 
embrace  the  Uuger  proportion  or  all  the  es- 
tate, and  mighf  be  the  cause  of  the  widow's 
dissatisfaction  and  dissoit  It  appears  to  us 
that  tbe  exercise  tv  her  of  the  right  of  dis- 
sent makes  tbe  wUl  a  nullity,  so  far  as  she 
and  her  rights  are  concwned,  and  her  rl^ita 
thereby  become  statutory.  No  authority  is 
shown  In  support  of  a  contrary  view.  Lilly 
V.  Menke,  143  Mo.  137, 44  &  W.  780;  Wither 
Epooa  V.  Watts,  18  81  a  423;  Dean  t.  Hart. 
62  AhuSOa 

TUrd.  Was  the  complainant  chargeable 
with  the  fee  of  |26  allowed  guardian  ad 
litem  T  We  think  the  decree  making  the 
complainant  liable  for  this  fee  was  erroneous. 
It  yna  a  pn^er  charge  against  tbe  estate, 
OS  an  Item  of  administration.  Dndtt-  tbe 
drcnmstanceiH  M  wUl  hereafter  aiq;»ear.  It 
was  necessary  that  a  court  of  equity  should 
ascertain  uid  determine  tbe  rights  and  inter- 
ests of  the  parties  to  tbe  suit  snd  It  wm 
proper  that  the  mlnwa  should  be  r^resented 
by  a  guardian  ad  litem. 

Fourth.  Was  thm  equity  In  the  bUl? 
What  has  hem  heretofore  said  is  an  answer 
to  this  question.  The  fi«tble  powers  of  a 
court  of  equity  render  It  tbe  pnq^er  fOrum 
tm  ascertaining  and  determining  the  r^hto 
of  ^milam  H.  Boiedlct  vho  Is  of  unsound 
mind,  for  ascOTtalnlng  and  determining  tbe 
rights,  lnt«eBt8,  and  Uaibllity  of  tbe  widow 
under  her  electl<m,  and  other  matters  in- 
volved In  the  case..  2  Story's  Eq.  Jur.  H 
107S-1088,  1864;  Harrell  v.  Harrell,  8  Fla. 
46;  S  Pomeroy**  Dq.  Jur.  ||  11G2,  11S3,  IIBS; 
1  Fomeroy's  Eq.  Jur.  f|  U6,  157.  Besides, 
tbe  statutes  do  not  afford  the  widow  any 
remedy  in  such  a  case. 

The  decrees  appealed  txota  are  reversed, 
at  the  cMt  of  appellees,  and  the  cause 
manded  for  further  proceedings  in  accordance 
with  law  and  tUs  opinion. 


(46  Pla.  B02} 

GITENS  V.  HILLSBOKOUGH  C0UNT1 
et  Bl. 

(Supreme  Court  of  Florida.   July  28,  1903.) 

COUNTY  BONDS  —  CDRA-nVB  ACT  — RFFBCT- 
CGNSTITUTIONAli  t^W— SPBCIAI.  ACT. 

1.  The  Legialatare  has  power  by  a  curatlTO 
act  to  anthoriEe  the  Issaance  of  county  iKOids, 
notwithstanding  a  failure  by  the  county  to  com- 

£ly  with  some  provision  of  the  statute  regalat- 
ig  tbe  Issue  of  such  bonds.  If  the  proTialon 
violated  Is  one  which  could  have  been  dispensed 
with  Id  the  enactment  of  the  original  statute. 

2.  The  adjudication  by  a  court  that  a  pro- 
posed issne  of  county  bonds  Is,  because  «f  some 

f  L  BMOsSBtlsik  tcL      Cwt.  Dig.  nut  m.. 
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irregularity  of  procedure,  unauthorized  and 
Toid,  does  not  defeat  the  right  of  the  Legisla- 
ture br  subsequent  curative  act  to  aathorlze 
their  issDBDce. 

3.  An  act  of  the  L^islatare  relating  to  coon- 
ties  of  a  certain  class,  ,  general  in  its  terms,  and 
founded  upon  a  proper  and  legitimate  basis  of 
classification,  is  general,  and  not  special,  legis- 
lation, thoni^  bnt  a  single  county  la  embraced 
within  the  class  affected  by  tbe  legislation. 

4.  The  notice  of  sale  of  county  bonds  required 
by  section  596  of  the  Revised  Statutes  of  1892 
need  not  state  that  the  bids  therefor  may  be 
payable  In  cnrrent  funda  or  in  evidencea  of 
ludebtedness  of  the  county. 

5.  Allegations  in  a  bill  filed  to  enjoin  the  la- 
suaace  of  county  bonds,  questioning  the  reg- 
ularity of  the  Appointment  of  bond  tmsteee  fox 
tlie  proposed  iMot^  alEord  no  ground  for  en- 
joining the  Issnance  of  the  bonda. 

(Syllabus  by  tbe  Court) 

In  Banc.  Appeal  from  Circuit  Court,  HIIls- 
tMrougb  County;  Joseph  B.  Wall,  Jtidge. 

Bill  of  Darwin  B.  GlTena  against  the  coun- 
ty of  HIlIsboroQgh  and  others.  Decree  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Tbe  county  commiBalonecs  of  HlllBboroagb 
eauBtr,  on  the  14tfa  i^aj  of  August^  1901, 
passed  a  resolatlon  for  the  issnance  <A  coun- 
ty bonds  to  tbe  amount  of  $100,000  for  build- 
ing faard-snrface  highways  and  funding  the 
oatatandlng  indebtedness  of  the  ooanly.  Aa 
election  was  lield,  which  resulted  In  a  rati- 
flcatlon  of  this  resoliition  by  tbe  legal  voters 
of  tbe  county,  and  tbe  bcmds  were  prepared 
and  advertised  for  sale^  and  a  bid  ther^or 
acG^ted  by  the  county  officials.  In  Febni- 
ary,  1903,  before  tbe  bonds  were  Issued  by 
the  county  to  tbe  successful  bidder,  a  decree 
was  rendered  by  this  conr^  repratod  in  Hills- 
borough Coun^  T.  H«ideraon,  46  Fla.  — » 
33  South.  097,  perpetually  enjoining  the  pro. 
posed  Issue  of  bonds  beoiuee  of  Irregularity 
In  tbe  resolution  of  the  board  of  county  com* 
mlssloners  iqmn  which  the  proiKwed  Issue 
was  based. 

In  the  month  of  Aiwil,  A.  D.  1908.  tbe  fol- 
lowing act  was  paned  by  the  Legislature 
and  approved  by  tiie  Oovemor: 

"An  act  to  legalize  and  validate  any  county 
bonds  heretofore  favorably  voted  upon 
and  afterwards  advertised  for  sale  by  any 
cotinty  of  tbe  state  of  Florida  for  tbe 
purpose  of  constructing  macadaml2ed  and 
other  hard  surfaced  highways  in  such 
county  and  to  fund  the  outstanding  In- 
debtedness of  any  sucii  county,  or  for  ei- 
ther or  both  such  purposes,  and  to  cure 
any  and  all  defects  therein,  and  to  per- 
mit tbe  sale  thereof  as  now  provided  by 
law. 

"Be  It  enacted  by  the  Legislature  of  the 
State  of  Florida: 

"Section  1.  Whenever  any  county  bonds 
for  tbe  purpose  of  constructing  macadamized 
and  other  hard  surfaced  highways  in  such 
county  and  to  fund  the  outstanding  indebted- 
ness of  any  such  county,  or  for  either  or  both 
of  such  purposes,  shall  have  heretofore  been 
favorably  voted  upon  at  a  county  election 


held  for  such  poipose,  and  afterwards  ad- 
vertised for  sale,  such  bonds  be  and  th^ 
are  hereby  declared  l^al  and  valM,  and 
Utey  shall  not  be  held  Invalid  on  account  of 
any  Irregularity  In  the  proceedings  taken 
prior  to  the  advertlaement  <a  said  bonds  tat 
sal^  and  all  defects  or  other  Irregularities 
In  such  proceedings  are  hereby  cured  and 
the  sale  of  such  bonte  Is  hereby  authorized 
and  permitted  according  to  the  provisions  of 
article  2.  chapter  2,  title  9,  part  1  of  tbe 
Revised  Statutes  of  the  state  of  Florida;  and 
whenever  any  such  bonds  have  been  dispos- 
ed of  by  the  county  authorities  for  value  In 
accordance  with  said  provistons  of  the  Be- 
vlsed  Statutes  as  subsequently  amended,  or 
have  been  offwed  for  sale  but-  have  not 
been  fuUy  sold  by  delivery  to  tSie  purcbas- 
&Ct  then  any  and  all  such  bonds  so  offered 
for  sale  or  disposed  of  shall  be  <^  full  force 
and  effect  and  have  the  same  validity  as  If 
no  irregntarlty  had  occurred  In  the  proceed- 
ings in  regard  to  the  issuance  and  sale  of 
said  bonds:  provided  alwa^  that  this  act' 
shall  not  apply  to  any  bonds  Issued  by  any 
county  officer  other  than  those  authorised 
by  said  provlstons  of  tbe  Bevlsed  Statutes 
as  so  amended. 

**Sec.2.  This  act  sball  take  effect  imme- 
diately upon  its  approval  by  the  Goveriior,  m 
its  becoming  a  law  without  such  approval." 

During  the  same  session  of  the  Legislature 
a  special  act  was  also  passed  for  the  pur- 
pose of  validating  er  authorizing  the  propos- 
ed Issue  of  bonds,  bnt  this  act  it  is  not  neces- 
sary to  set  out 

On  the  29th  day  of  May,  1903,  the  appel- 
lant, Givens,  filed  a  bill  setting  np  the  above 
fScta,  and  alleging  that  the  county  com- 
missioners, purporting  to  act  under  the  au- 
thority of  tile  statute  above  quoted,  on  the 
23d  day  of  April,  1903.  met  and  advertised 
the  sale  of  eald  bonds,  and  on  the  26th  day 
of  May,  1903,  after  advertlring  the  notice  of 
sale  as  required  by  law.  met  for  tbe  purpose 
of  receiving  bids  for  the  bonds,  aud  accepted 
the  bid  of  the  defendant  Trice  for  50  of  the 
bonds  of  the  par  value  of  $1,000  each,  to  be 
paid  for  in  current  money  of  the  United 
States.  The  bill  further  alleged  that  the 
board  of  county  commissioners  was  proceed- 
ing to  carry  out  the  proposed  sale  of  the 
bonds,  and  threatening  to  deliver  them  to 
the  said  Trice,  and  that  such  action  was 
Illegal  for  various  reasons  alleged  In  the  bill, 
and  prayed  that  It  be  restrained  by  injunc- 
tion from  disposing  of  the  bonds.  The  bill 
was  afterwards  amended  by  alleging  further 
grounds  for  holding  the  proposed  Issue  of 
bonds  to  be  Illegal.  A  demurrer  was  filed  to 
the  amended  bill,  the  demurrer  was  sus- 
tained, and,  tbe  complainant  refusing  to 
amend,  the  bill  was  dismissed.  From  this 
decree  the  CQmpIalnant  appeals  to  this  court 

F.  M.  Slmonton  and  Solon  B.  Turman,  for 
appellant  Phillips  &  Phillips,  Ounby  &  Gib- 
bons, and  B.  W.  Williams,  for  appellees. 
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MAXWELL,  :r.  (after  stating  the  tactB). 
This  cause  was  argued  before  Dlrlalon  B, 
but,  as  It  Involved  a  constitutional  question. 
It  was  referred  to  the  court  In  banc  toi  ded- 
alon. 

In  deposing  of  this  case  we  shall  confine 
ourselves  to  a  consldoration  of  those  objec- 
tions to  the  proposed  Issue  of  bonds  which 
are  Insisted  upon  by  the  appellant  In  bis 
argnment.  treating  all  others  as  abandoned. 

I.  The  first  objection  urged  to  the  power 
of  the  county  to  Issue  the  bonds  in  question 
la  "because  the  Legislature  of  the  state  of 
Florida  has  no  constitutional  power  to  pass 
an  act  validating  bonds  that  have  already 
been  declared  null  and  void  by  a  court  of 
competent '  jurisdiction.** 

The  contention  of  appelant  Is  that  such 
legislation  is  a  nsuiiHition  ot  Judicial  power 
by  the  Le^Iature.  and  In  contraventlcai  of 
tbe  distribution  of  governmental  powers 
made  by  the  Constitution  of  the  state.  If 
^the  curative  act  were  one  to  dedare  tiie 
construction  to  be  given  some  existing  Instni- 
meat,  or  declaring  that  an  instrument  con- 
strued by  the  courts  in  one  way  should  be 
construed  in  another,  a  different  gnestion 
would  be  presented  from  that  with  which  we 
have  to  deal.  Here  no  bonds  were  in  extet- 
ence,  but  It  vnis  proposed  that  certain  bonds 
should  be  issued.  The  antliority  of  the 
county  ofBdals  to  make  the  issue  was  ques- 
tioned, and  the  court  held  that  undec  the 
then  «^T^wt<«g  craidltions  piey  were  without 
such  power.  The  curative  act  of  the.  Le^la- 
ture  did  not  question  the  correctness  of  this 
decision,  nor  attonpt  to  adjudicate  the  reg- 
ularity of  the  previous  acte  of  the  county 
commlsirioners,  but,  recognizing  the  binding 
force  of  the  Judgment  of  the  oourt  .und^ 
took  to  oonfer  authority  wbae  b^ore  there 
was  none.  The  essential  force  of  the  ftct  is 
contained  In  the  clause,  "the  sale  of  such 
bonds  is  hmby  authorised  and  permitted 
according  to  the  provisions  of  article  2,  chap- 
ta  2,  title  9,  part  1  of  the  Revised  Statutes 
of  the  state  of  Florida." 

This  court  has  several  times  held  such 
curative  octe  valid  wbea  passed  before  an 
adjudication  by  a  court  declaring  the  in- 
validity of  the  bonds.  Mlddleton  v.  City  of 
at  Augustine,  42  Fla.  2S7,  29  South.  421,  89 
Am.  8t  R^.  227;  Potter  t.  Lalnhart,  44 
Fla.  — ,  8S  Boutb.  261.  The  fact  that  the 
court  has  declared  their  Invalidity  does  not 
affect  the  right  of  the  L^slatnre  to  create 
the  new  power.  City  <tf  Jacksonville  v. 
Basnett,  20  Fla.  625.  As  was  said  by  the 
United  Btetes  Suimme  Court  in  the  case 
of  Utter  V.  Franklin,  172  U.  S.  416,  18  Sup. 
Ct  188,  48  L.  Bd.  498:  "The  fact  that 
this  court  had  held  the  original  Pima  county 
bonds  invalid  does  not  affect  the  question. 
They  were  invalid  because  there  was  no 
power  to  Issue  them.  They  were  made  valid 
by  such  power  being  subsequently  given,  and 
it  makes  no  possible  difference  that  they  had 
been  declared  to  be  void  under  the  powa 


originally  given.  The  judgment  In  that  case 
was  res  adjudicate  only  of  the  Issues  then 
presented,  of  the  tacts  as  they  then  ap- 
peared, and  of  the  l^slation  then  existing." 

IL  The  second  objection  raised  to  the 
curative  act  of  the  L^rlslatore  is  that;  while 
in  form  a  general  act,  it  is  in  bict  special, 
and  obnoxious  to  the  provlslcm  of  section  20 
of  article  8  of  the  Constitution,  which  pro- 
hlUto  spedal  legislation  "r^ulating  the  Ju- 
risdiction and  duties  of  any  class  of  officen, 
except  munldiKil  officers.*'  The  contenUon 
that  the  act  is  special  rests  upon  the  alle- 
gations In  the  Mil  that  It  applies  only  to 
past  transactionSf  and  that  it  aflecto  only 
Hillsborough  county  and  these  particular 
bonds;  that  Hillsborongh  county  was  the 
only  county  tn  the  state  attempting  to  Issue 
bonds  for  the  purposes  mentioned,  and  that 
this  was  known  to  the  L^rfslatore  In  jiass- 
ing  the  act;  and  that  no  other  county  in  the 
stote  can  at  any  time  bring  Itself  within  the 
provisions  of  the  act. 

^ese  allegations,  of  course,  upon  donnr- 
rer  to  the  bill,  are  to  be  taken  as  true.  The 
question  tiien  presented  Is  whether  such  leg- 
islation is  special  legislation  for  one  county, 
or  general  legislation  fonhded  upon  a  rea- 
sonable and  legitimate  basis  of  elassiflcatimi, 
and.  if  the  latter,  whether  It  will  still  retain 
this  characttf,  though  bnt  one  county  is  «n- 
braced  within  the  class  to  which  tiie  act 
applies.  The  counties  to  which  the  act  ap- 
plies an  tiiose  where  the  proposed  Issue 
hfuB  been  favorably  voted  upon  at  a  county 
election  hdd  for  tiiat  purpose,  and  after^ 
wards  adVartised  for  sale;  tn  other  wor^ 
to  counties  wher^  the  proposed  issne^  even 
though  diameterlEed  some  irregularity  of 
procedun,  is  accqitable  to  the  pe<9le  ot  the 
county  who  have  ratified  it,  and  to  Hie  ofll- 
dals  oif  the  coun^  who  have  proceeded  to 
carry  the  pubUc  will  into  effect  Ttia  seems 
a  reasonable  basis  ot  classlflcattwi. 

Whether  leglslatitm  may  be  regarded  as 
general  though  bnt  one  Indivldnal  comes 
within  ite  terms,  has  been  considered  by  this 
court  on  two  previous  occasions.  The  first 
of  these  was  in  the  case  <a  Ex  psrte  Wells, 
21  Fla.  280,  whwe  the  acts  under  considera- 
tion were  duu;>ter  3606.  p.  46,  of  the  Acte  of 
1886,  enUtied  "An  act  to  dissolve  municipal 
corporattons  under  drcumstancea  therein 
stated  and  to  provide  provisional  govera- 
maits  for  the  same,"  and  chapter  3607,  p. 
49,  amuidatory  thereof.  Not  only  was  the 
of  Pensacola  the  only  municipality  to 
the  state  which  came  wlthto  the  terins  of 
those  acts,  but  the  necessities  of  that  city 
had  led  to  the  enactment  ot  the  acts,  as  was 
recognized  by  the  court  which  said,  "This 
court  will  not  perpetrate  an  insincerity  Xxy 
denying  that  the  reputed  condition  of  that 
dty  led  to  Ite  enactment'*  Yet  the  court 
held  12iat,  as  the  classIflcatioA  was  a  rea- 
sonable <me,  that  eircumstonce  did  not 
deprive  the  act  of  ite  character  as  gen- 
eral I^slation;  saying  that  It  was  "clear 
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tbat  tlM  mere  fact  that  then  U  bat  one 
<a  a  claw  does  not  render  legislation  cot* 
erine  socb  claw  Bpedal,"  and  dting  many 
cases  to  soetaln  Its  ruling. 

In  that  case,  howeTer,  tbe  act  was  not 
conflned  to  then  ezistlnff  condlttODS  or  past 
tranBactloDS,  and  tbere  was  a  powlUllty  tbat 
otbw  cities  might  thereafter  be  Inmtgbt 
wltbln  tbe  terms  of  tbe  act,  and  upon  this 
feature  tbe  appellant  dlstingulahes  that  case 
from  tbe  case  at  bar. 

This  contention  la  disposed  of  by  the  i&tex 
case  of  Bloxbam,  ComptroI}er,  t.  Florida 
Cent.  &  P.  R.  Co.,  86  Fla.  626,  17  Sontb. 
902,  wboa  tbe  act  under  conslderatiou  was 
cbaptCT  3S58>  p.  4.  of  the  Acts  of  1885,  w- 
titled  "Ad  act  to  proTlde  for  the  aaseasment 
and  colleetiott  of  taxes  on  railroads,  and  tbe 
properties  thereof  tat  tbe  jean  1879.  1880 
and  1881,  as  to  which  there  was  do  assees- 
ment."  The  clasaiflcation  of  propertr  made 
by  this  act  and  of  owners  affected  bj  it  was 
of  railroads  whose  property  bad  not  beat 
asseesed  for  the  yaars  mentioned.  No  others 
were  within  its  twms,  and,  as  It  was  based 
upon  past  coDdltions,  none  could  thereafter, 
by  change  of  clrcomstance,  be  emtoaced 
therein.  The  court  held  tbe  baala  of  claasifl* 
catlOT  a  proper  one,  and  tbe  act  general,  and 
not  special,  and  that  this  was  tme  eren 
though  the  roads  of  but  one  company  came 
within  tbe  act  "It  might  be  that  tbe  rail- 
road of  tbe  complainant  is  tbe  only  prop- 
erty affected  by  the  act  Socb  a  state  of 
affairs  would  not  make  It  a  special  law. 
^peaking  upon  a  similar  contention*  this 
court  bas  also  quoted  with  approval  In  tbe 
case  of  Stac  parte  Wells,  supra,  from  the 
Supreme  Court  of  New  Jers^,  tbe  follow- 
ing language:  'A  law  so  framed  [i.  e.,  gen- 
eral in  Its  terms]  Is  not  a  special  or  local 
law,  but  a  genoal  law,  without  regard  to 
tbe  coosldMatlon  that  within  tbe  state  Ibere 
happened  to  be  but  one  Indlvldaal  of  tbe 
claw  or  me  place  where  It  produces  ef- 
fects.* **  This  caw  was  upon  aM>eal  affirmed 
by  the  Supreme  Court  of  tbe  United  States. 

The  principle  underlying  these  decisions 
:is  sound.  The  basis  of  tbe  dlTlslon  into 
classes  must  be  one  founded  In  reason,  and 
not  an  arbitrary  selection  of  Indlvlduats;  but 
where  tbe  clasaiflcation  Is  well  founded,  and 
the  legiaiadon  general  In  terms,  tiie  mere 
Incident  tbat  but  one  of  the  claw  exists 
should  not  d^eat  tbe  right  of  the  Legisla- 
ture to  deal  wltb  the  subject  nor  tie  Its 
bands  until  a  second  individual  aball  be 
added  to  tbe  class. 

m.  Tbe  notice  of  rale  of  tbe  bonds,  call* 
Ing  for  bids  therefor,  published  by  the  board 
of  coun^  comntlwioners,  did  not  state  that 
tbe  bids  should  be  payable  either  In  current 
money  or  In  evidences  of  Indebtednew  of  the 
county.  This  Is  urged  as  a  ground  for  en- 
Joining  the  Iwne  of  the  bonds  upon  the 
theory  tbat-  It  prevented  the  sale  <tf  bonds 
at  par  to  the  holders  of  tbe  outstanding 
Indebtednew  ol  tbe  county.    The  statute 


dow  not  require  tbat  the  advertisement  for 
bids  Should  be  framed  as  Mmtended.  On 
tbe  other  band.  It  requires  the  Udders,  who 
are  presumed  to  act  with  some  knowledge 
of  tbe  law  and  of  their  rights,  to  specify 
In  tbelr  bid  wheth^  It  Is  In  current  money 
or  in  evidences  of  indetitednew.  The  alle- 
gations In  the  bill  upon  this  point  seem 
framed  upon  the  Idea  that  each  part  <rf 
tbe  bonds  as  may  go  to  pi^  tiie  outstand- 
ing  Indebtednew  of  the  county  cannot  be 
sold  below  par.  This,  however,  Is  not  In- 
idsted  upon  In  argument 

The  bid  made  hf  Trice  did  not  state  ttie 
ma  oner  of  payment  contemplated,  but  this 
court  bas  construed  such  a  bid  as  one  pay- 
able In  current  funds  (Potter  v.  Lelnhart  44 
Fla.  — ,  83  Sotith.  261),  and  it  was  so  ac- 
cepted 1^  the  board.  The  bill  allegw  upon 
information  and  belief  that  the  nid  bid.  If 
finally  accepted,  will  be  paid  In  whole  or  In 
part  by  existing  evidences  of  Indebtednew  of 
the  oonnty.  This  is  raid  in  tbe  brief  of  coun- 
sel to  be  unlawful,  but  viltbont  further  aid 
from  them  we  are  unable  to  find  therein  a 
basis  for  tbe  Iqjanetion  prayed. 

IV.  The  allegations  in  the  bill  questioning 
the  regularity  of  the  appointment  of  tbe 
bond  trustees  tor  tbe  proposed  Issue  of 
bonds  concern  only  tiie  proper  dlqwsltton  or 
administration  of  the  proceeds  of  tbe  bonds 
after  they  shall  have  been  sold,  and  afford 
no  ground  for  enjoining  their  Iwuance.  City 
of  Tampa  v.  Salomonson,  85  Fla.  446.  17 
South.  SSI;  MIddleton  v.  Olty  of  St  Augus- 
tine, 42  Fla.  287,  20  South.  ^1,  80  Am.  St 
Bep.  227. 

The  decree  of  tbe  court  below  Is  affirmed. 


(46  n«.  2BT) 
WEST  et  al.  v.  GRAINGBR. 

(Sapreme  Court  of  Florida.   July  21,  1908.) 

AGTION-^OIHDBR  OF  CAUSES-DECLARATION— 
DIHURRKR-ANaWBR-OTATUTB  OF  FRAUDS 
—PROMISE  TO  PAT  DEBT  OF  ANOTHBR^NBW 

CONSIDBRATION— PLBADINO. 

1.  Under  Rev.  St  1S92.  SI  1004  and  1744,  as 
amended  by  chapter  4682,  p.  122,  approved  JaDe 
2,  1897,  it  is  permiasible  in  a  common-law  ac- 
tion to  join  with  a  special  count  seeking  to  en- 
force an  alleged  lien  for  labor  common  counts 
for  work  done  and  materials  fumlahed  and 
upon  accoaot  itated. 

2.  Where  a  declaration  contains  a  special 
count  seeking  enforcement  of  an  alleged  lien, 
and  also  complete  common  counts  for  work  done 
and  materials  furnished  and  upon  account  stat- 
ed, witli  other  all^ationa  following  the  common 
counts  applicable  to  tbe  matters  set  up  In  the 
special  count  alone,  and  the  defendant  demurs 
to  the  whole  declaration,  and  also  to  every  part 
thereof  except  tbe  common  counts,  and  the  court 
overrules  the  demurrer  to  the  whole  declara- 
tion, but  suFtafns  it  as  to  the  stated  portions, 
it  is  not  error  for  tbe  court  to  require  the  de- 
fendflnt  to  plead  to  tbe  common  counts  without 
requiring  plaintiff  to  first  amend  bia  declaration 
by  striking  the  matter  held  bad  on  demurrer. 

3.  O.  was  contiouoasly  employed  by  B.  from 
January,  1893,  until  August,  1898,  as  general 
overseer  in  the  latter's  turpentine  businesfl,  and 
allowed  the  money  due  him  (or  services  to  ac- 
cumulate tmtil  he  ceased  work,  when  there  was 
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a  large  balance  dae  him.  W.,  W.  4  Co.,  In 
1896,  pnrcbaaed  certain  notes  and  a  mortgage 
held  by  one  McC.  against  B..  and  b^nn  to 
adrance  him  money,  and  in  February,  1^7,  B. 
executed  to  them  a  mortgage  to  secure  certain 
notes  and  other  advances  to  be  made,  the  mort- 
gage covering  sabBtantially  ail  his  property,  and 
containing  an  obligatioo  to  Bhip  tiiem,  as  fast 
as  manufactured,  the  products  of  hia  turpen- 
tine farm.  About  the  time  W.,  W.  &  Oo.  be- 
gan business  with  B^  one  C,  a  member  of  the 
firm,  called  to  see  B.  at  his  turpentine  farm, 
and  told  him  that  W.,  W.  &  Oo.  had  purchased 
the  notes  and  mortgage  held  by  McG^  and  dis- 
cussed business  matters  with  him.  B.  told  C. 
he  had  Q.  employed,  and  stated  the  amount  he 
then  owed  him.  During  this  visit  C.  verbally 
stated  to  G.  that  he  must  continue  in  the  em- 
ployment of  B.,  and  that  W.,  W.  &  Co.  would 
see  that  he  was  paid.  It  does  not  appear  that 
G.  was  dissatisfied  at  that  time,  nor  that  he 
proposed  to  Quit  the  service  of  B.,  nor  does  it 
appear  that  the  promise  was  regarded  as  an 
absolute  one  either  by  W.,  W.  &  Co.  or  G. 
There  was  no  new  fairing,  nor  was  G.'s  account, 
which  before  that  time  ran  against  B.  alone, 
changed  from  B.  to  W.,  W.  &  Co.,  nor  to  both 
jointly.  No  demand  was  ever  made  upon  W., 
W.  &  Co.,  as  principals,  to  pay  the  acconut, 
and  all  payments  made  upon  it  were  made  by 
B.  In  a  suit  by  the  administrator  of  Q.  against 
B.  and  W.,  W.  &  Co.,  Jointly,  to  recover  the 
amount  due,  Iteld,  that  W.,  W.  &  Co.  were  not 
liable  as  principals;  that  their  engagement  was 
collateral  merely;  and  that  the  promise  made 
on  their  behalf  by  C.  was  a  promise  to  answer 
for  the  debt  or  default  of  B.,  and  required  by 
the  statute  of  frauds  to  .be  in  writing. 

4.  The  decision  in  Craft  v.  Kendricb,  21 
South.  803,  89  Fla.  00,  must  be  confined  to  the 
facts  of  that  case,  in  so  far  as  it  constraes  the 
statute  of  frauds.  The  mere  fact  that  a  verbal 
agreement  to  answer  for  the  debt,  default  or 
miscarriage  of  another  is  an  absolute  promise 
to  pay  the  debt,  and  that  it  ia  supported  by  a 
new  consideration,  does  not  necessarily  take  it 
out  of  the  statute  of  frauds. 

5.  It  is  neceasary  to  declare  specially  on  a 
guaranty  or  promiae  to  pay  or  answer  for  the 
debt  or  default  of  a  third  person.  The  common 
counts  will  not  lufflce  to  reoovw  upon  such 
cause  4>t  action. 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Putoam 
County;  William  A.  Hocker,  Judge. 

Action  by  John  M.  Grainger,  as  administra- 
tor of  John  P.  Grainger,  against  J.  W.  West 
and  others.  Judgment  for  plaintiff.  Def end- 
ants  bring  error.  Beversed. 

Cooper  &  Cooper,  for  plaintiffs  in  error. 
DaTls  ft  HUburn,  tor  defendant  in  error. 

GABTffiB,  J.  Ttda  canae  was  duly  eonsld- 
eni  by  Division  B  of  the  court,  wbo  re- 
ferred it  to  the  court  In  banc  tor  decision. 

On  Aiqrnst  7,  1899,  defendant  In  error  be- 
gan Us  action  againat  plalntlfls  fn  error  and 
one  Hazard  Bardln  in  the  circuit  court  of 
Pntaam  oonnty  to  recover  tlie  sum  of  $i,- 
280.79  for  work  and  labor  allied  to  have 
been  performed  by  plalntUTs  Intestate  for 
the  defoidants  at  their  request,  and  to  en- 
fbrce  an  alleged  mechanic's  lien  therefor 
npon  certain  property.  The  original  decla- 
ration, filed  S^ember  2,  1899,  was  held  bad 
on  demnrrer.  and  leave  given  to  amend.  On 
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January  1,  1900,  plaintiff  ffled  his  mmded 
declaration,  purporting  to  contain  three 
counts.  The  first  count  alleged  that  on  Au- 
gust 9,  189%  the  defendants  were  lastly 
indebted  to  the  plalntUTs  Intestate  In  the 
Sum  of  11,287.79  fw  wwk  and  labor  done 
and  performed  for  defendante  at  their  re- 
quest It  set  forth  particularly  the  nature 
of  such  work  and  labor,  and  alleged  tiiat  it 
was  performed  for  defendants  In  and  abont 
tbelr  business  as  toipentlne  and  rosin  manu- 
ftcterers,  and  that  a  notice  of  the  alleged 
Uen  for  such  services  had  been  filed  as  re- 
quired by  statuta 

The  second  count  alleged  that  the  defend- 
ants, during  the  lifetime  of  the  said  John 
F.  Grainger,  deceased,  on  the  9tb  day  of 
August,  A.  D.  189%  were  Justiy  Indebted  to 
the  said  John  F.  Grainger,  deceased,  In  the 
further  sum  of  91,287.79  for  work  done  and 
materials  famished  by  the  mid  decedoit, 
John  F.  Gtalngra,  daring  bis  life,  tor  the 
use  and  ben^t  of  the  defendants,  at  thdr 
request 

The  third  const  alleged  that  defendante 
were  Indebted  to  the  plaintiff  In  the  further 
sum  of  f i;287.79  tor  money  found  to  be  due 
frmn  the  d^endante  to  the  plaintiff,  as  ad- 
ministrator, on  acconnte  stated  between 
tb«n. 

The  remaining  allegations  of  the  declara- 
tion follow  the  so-called  third  count,  and, 
so  tar  as  th^  are  material  to  be  considered, 
relate  to  flie  notice  of  lien  allied  to  hare 
been  filed  by  the  platatlff,  and  to  bis  right 
to  a  Uen  npon  certain  prodacta  of  the  turpen- 
tine form,  with  a  prayear  that  said  pnq>erty 
be  sold  to  satisfy  the  sum  doe  fbr  services 
rendraed.  together  with  attorneys'  fees,  Jn- 
twest  and  costa,  concluding  with  a  clause 
'*and  the  plaintiff,  as  admlnlMrator  as  afore- 
said, claims  91,500  damages." 

The  bin  of  particahtrs  attacbed  to  tiie  dec- 
laration Is  as  follows: 

West,  WIggfl  &  Co.  and  Hazard  Bardln  to  John 
M.  Grainger,  as  Administrator  of  the  BstatS 

of  John  F.  Grainger,  Deceased,  Dr. 
Aug.  80th,  1808.    Balance  due  for 
work,  as  rendered  by  defendants  to 
plaintiff    »1,287  79 

The  defendants  demurred  to  the  whole  dec- 
laration, and  also  to  the  first  count,  and  all 
that  portion  following  the  third  count  down 
to  the  ad  damnum  clause,  upon  various 
grounds  set  forth  in  the  demurrem.  The 
court  overruled  the  demurrer  to  the  whole 
declaration,  but  sustained  the  demnrrer  to 
portions  thereof,  to  wit,  the  first  count,  and 
all  following  the  third  count  down  to  the  ad 
damnum  clause,  on  the  ground  that  the 
facts  stated  therein  do  not  entitle  plaintiff 
to  claim  a  lien  under  the  laws  of  Florida. 
The  order  upon  the  demurrer  also  specifical- 
ly holds  the  second  count,  for  work  done 
and  material  furnished,  and  the  third  count; 
for  money  due  upon  account  stated,  to  be 
good,  and  required  defendants  to  plead  to 
those  two  common  counta  within  a  time 
named. 
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On  May  28,  1900,  West.  WIggs  &  Co.  flled 
their  plea  to  the  second  and  third  counts 
that  they  "never  were  Indebted  as  alleged," 
upon  which  Issue  was  duly  joined.  In  Au- 
gust following  a  default  was  entered  against 
Hazard  Bardln  for  failure  to  plead.  In  No- 
vember, 1900,  a  trial  was  bad,  resulting  In 
a  verdict  for  plaintiff  for  the  amount  claim- 
ed in  the  common  counts,  viz.,  ^1,287.79.  A 
motion  for  a  new  trial  questioning  ^e  pro- 
priety of  the  verdict  upon  various  grounds— 
among  others,  that  the  verdict  was  contrary 
to  the  law  and  the  evidence,  and  niot  sup- 
ported by  the  latter,  and  that  the  court  erred 
In  giving  an  Instruction  hereinafter  more 
particularly  noticed— was  overruled,  and 
Judgment  was  entered  against  West,  Wlggs 
&  Co.  and  Haxsrd  Bardln  for  the  amount  of 
the  verdict  from  irtdch  this  writ  of  error 
was  taken. 

Bardln,  though  named  as  a  i^aintltt  in 
enta  In  the  suit,  has  refused  to  Join  In  its 
prosecution,  and  the  cause  Is  maintained  In 
this  court  by  West,  Wlggs  &  Co.  nione. 

The  first  four  asstgnments  of  error  ques- 
tion the  propriety  of  the  ruling  on  demurrer 
to  the  amended  declaration.  We  will  no- 
tice In  detail  the  contentions  made  under 
these  assignments.  It  Is  first  Insisted  that 
the  amended  dedaratlon,  properly  constmed, 
contains  but  one  count;  that  all  the  so- 
caUed  counti  are  In  substance  and  eflfect 
bnt  paragr^hs  In  (me  count,  which  cotmt,  it 
la  claimed,  constltntes  the  plalntUTs  decla- 
ration in  a  special  statutory  action  to  en- 
force a  Uen;  and  that  consequently,  when 
the  CDort  held  that  plafntlfC,  under  the  al- 
legations, bad  no  lien  to  enforce,  the  entire 
declaration  was  bad,  and  should  have  been 
to  held  on  demurrer.  The  common  cotmts, 
to  which  we  have  referred,  do  not  claim  a 
lien,  nor  do  they  undertake  to  set  up  facts 
from  wbldi  the  court  may  determine  If  a 
Uen  existe.  They  merely  declare  gmerally 
for  work  done  and  materials  famished  and 
iqion  an  account  stated.  The  matter  Imme- 
diately following  the  third  count,  relating  to 
a  lien.  Is  expressly  confined  to  tite  first  count, 
and  we  thbik  the  drcult  court  was  justlited 
In  construing  the  dedaration  as  one  <dalm- 
Ing  to  recover  and  enforce  a  Uen  for  the 
matters  set  up  In  the  first  count  and  as 
■eddng  to  recover  a  simple  persmial  judg- 
ment upon  the  two  common  counts. 

It  Is  further  bislsted  that.  If  the  declaration 
be  construed  as  we  hold  the  circuit  court 
-was  Jnstlfled  in  construing  It  then  the  decla- 
ration was  bad  because  of  a  mlEtJolnder  of 
actions.  The  argument  Is  that  one  action 
cannot  be  nutlntalned  to  recover  a  personal 
Judgment  for  work  done  and  miaterlals  fnr^ 
nisbed  and  upon  account  stated,  and  at  the 
same  time  to  Niforce  a  statutory  lien  for 
personal  services  roidered. 

Section  1004,  Rev.  St.,  provides  Oat  causes 
of  action  of  whatever  kind,  by  and  against 
tlie  same  parties  In  the  same  rights,  may  tie 
Joined  In  the  same  suit,  except  that  replevin 


and  ejectment  shall  not  be  joined  together, 
nor  with  other  causes  of  action.  It  also  pro- 
vides that  the  court  shall  have  power  to 
prevent  the  trial  of  different  causes  of  ac- 
tion together  If  such  trial  would  be  Inex- 
pedient, and  In  such  cases  may  order  sepa- 
rate records  to  be  made  up  and  separate 
trials  to  be  had.  This  statute  la  very  broad, 
and  we  see  no  reason  to  doubt  that  It  au- 
thoriaes  the  Joinder  of  causes  of  action  such 
as  were  Joined  In  this  case.  The  objection 
urged  that  a  single  judgment  could  not  be 
made  applicable  to  both  causes  of  action  If 
wd]  founded,  might  furnish  a  reason  for 
the  court  to  order  separate  records  to  be 
made  up  and  separate  trials  to  be  had,  In 
order  that  s^orate  Judgmmts  might  be  en- 
tered; but  It  would  fnml^  no  reason  fOr 
holding- that  the  causes  <^  action  were  im- 
properly joined.  See  Jefferson  County  v. 
Hawkins,  28  Fla.  223,  2  South.  S62.  We  see 
nothing  in  section  1744,  Rev.  St,  as  amended 
by  chapter  82,  p.  122,  approved  June  2, 
U97,  which  mtUtates  against  this  view.  That 
section,  In  prescribing  remedies  for  enfor- 
cing liens  against  property  by  persons  in 
privity  with  the  owner,  provides  that  It  may 
be  done  (1)  by  retention  of  possession;  (2) 
by  bill  in  equity;  (8)  by  ordinary  suit  ot 
law;  (4)  by  suit  at  law.  In  which  the  dec- 
laration Is  required  to  state  the  manner  In 
which  the  Uen  arose,  etc.,  and  In  which  the 
judgment  shall  not  only  be  a  personal  one, 
but  declare  a  Hen  and  direct  execution 
against  the  property.  Such  a  Joinder  of 
counts  will  not  be  precluded'by  tiie  fact  that 
It  would  result  In  a  single  judgment  embra- 
dug  a  personal  recovery  against  the  defend- 
ant and  the  adjudication  of  a  Uen  upon  spe- 
cific property.  The  statute  contemplates 
that  this  form  of  Judgment  may  be  entered, 
and  prescribes  it  tmder  the  fourth  remedy 
given  the  Uenor.  The  section,  in  prescrib- 
ing these  remedies,  does  not  purport  to  reg- 
ulate the  matter  of  Joinder  of  actions  at  law, 
nor  to  declare  that  the  common-law  actions 
therein  authorized  shall  not  be  joined  with 
other  actions.  We  see  no  good  reason  why, 
as  in  this  case,  counts  may  not  be  Inserted 
In  a  declaration  flled  In  the  suit  at  law  au- 
th(HiEed  by  that  sectiim,  which  would  au- 
thorize the  plaintiff  to  recover  a  personal 
Judgment  against  the  defendant  for  the  work 
done  or  materials  furnished,  if  he  Is  Ihible 
for  same,  even  though,  from  a  defect  of 
proof  or  othw  cause,  the  plaintiff  should 
fall  to  establish  his  right  to  a  Uen.  In  the 
present  case  the  court  held  that  plaintiff 
was  not  entitled  to  a  Uen  upon  the  facts 
specially  alleged  (which  ruling  is  not  now 
before  us  for  review),  but  that  the  second 
and  tUrd  counts,  being  common  counts, 
would  enable  plaintiff  to  recover  a  personal 
Judgment  for  the  causes  of  action  therein 
set  up.  We  do  not  think  there  was  such  a 
misjoinder  tit  causes  of  action  as  to  require 
the  court  to  sustain  the  donnrrer  1^)on  that 
ground. 
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The  fourtl)  assignment  of  error  coinplaliu 
that  the  court  below  erred  In  reqairing  de- 
fendants  to  plead  to  those  portions  of  the 
declaration  held  good  on  demurrer  ' without 
requiring  the  plaintiff  to  first  amend  the 
declaration.  The  portions  of  the  declaration 
mentioned  contained  merely  the  common 
counts,  and  it  Is  not  suggested  that  these 
counts  were  deficient  In  allegations  aa  snch. 
It  was,  therefore,  entirely  proper  for  the 
court  to  require  defendants  to  plead  to  them 
wltbont  any  amendment  of  the  declaration. 

It  appears  from  the  testimony  that  John 
F.  Grainger,  plalntifTs  intestate,  was  con- 
tinuously In  the  employment  of  Hazard  Bar- 
din  from  January.  1893.  until  August,  1808. 
Bardln  was  engaged  In  the  turpentine  buai- 
nesa,  and  Grainger  was  his  general  oTenwer, 
and  allowed  the  money  due  him  f or  serrlcea 
to  accumulate  until  be  ceased  to  work  tor 
Bardln,  when  there  was  a  balance  due  blm 
of  $1,337.79,  which  was  afterwards  reduced 
by  a  payment  of  (50,  made  by  check  of 
Bardin  on  West,  Wlggs  &  Co.  West,  Wlgga 
&  Go^  who  were  factors  In  Savannah,  Ga., 
had  no  business  relations  with  Bardln  nntU 
1886,  when  they  purchased  of  one  UcCall 
cotaln  notes  and  a  mortgage  which  he  held 
against  Bardln,  and  began  to  advance  him 
money,  and  In  February,  1897,  they  took 
from  him  certain  notes  aggregating  $15,000, 
and  a  mortgage  to  secure  these  and  other 
advances,  covering  substantially  all  his  prop- 
erty, with  an  obligation  to  ship  them  as  fast 
AS  manufactured,  the  products  of  his  tur- 
pentine farm. 

Plaintiff  introduced  testimony  tending  to 
prove  that  In  May  or  June,  1896— about  the 
time  West  Wlggs  &  Co.  began  boslness  re- 
lations -with  Bardin— one  Cassels,  a  member 
of  the  firm  of  West,  Wlggs  &  Co.,  called  to 
see  Bardln  at  his  turpentine  farm,  told  him 
tliat  West,  Wlggs  &  Co.  had  purchased  the 
McCall  note  and  mortgage,  and  talked  ova> 
business  matters  with  him.  Bardln  told 
Cassels  that  he  had  Grainger  employed,  and 
stated  the  amount  be  then  owed  Grainger. 
Bardin,  on  behalf  of  plaintiff,  testifies  that 
in  tills  conversation  Cassels  "Instructed  me 
to  hire  Grainger;  that  is,  after  we  talked 
the  situation  over,  he  told  me  to  keep  along 
as  I  was."  The  plaintiff  testified:  "At  tbe 
time  Cassels  came  to  see  Bardin  about  the 
business  in  May  or  June,  1886,  I  beard  blm 
tell  my  father,  John  F.  Grainger,  that  he 
must  continue  In  tbe  employment  of  Bardin, 
and  that  West.  Wlggs  &  Oo.  would  see  that 
he  was  paid."  There  Is  nothing  In  the  evidence 
tcDdlng  to  show  that  at  the  time  of  this 
promise  Grainger  proposed  to  quit  the  service 
of  Bardln.  or  that  he  was  In  any  way  dis- 
satisfied, nor  that  the  promise  was  regarded 
as  an  absolute  one  either  by  West,  Wlggs  & 
<jO.  or  by  Grakiger.  There  was  no  new 
hiring,  nor  was  the  account  changed  from 
Bardln  to  West,  Wlggs  &  Co.,  nor  to  both 
Jointly.  No  demand  was  ever  made  upon 
West  &  Co,,  as  principals,  to  pay  tbe 


account,  aud  all  payments  thereafter  made 
were  made  by  Bardin.  Tbe  language  used 
by  Cassels  Imports  prima  facie  a  collateral 
engagement;  that  is,  that  West,  Wlggs  & 
Co.  would  see  that  Bardln  paid  his  debt  to 
Grainger  for  services  rendered  or  to  be  ren- 
dered, or  that  they  would  pay  it  if  Bardin 
did  not  It  Is  true  that  circumstances  may 
exist  which  will  show  that  an  engagement 
In  the  language  used  by  Cassels  was  intended 
to  be  original,  and  not  collateral  (Craft  v. 
Kendrlck,  38  Fla.  80.  21  South.  803;  Davis 
V.  Patrick,  141  U.  S.  476,  12  Sup.  Ct  58, 
85  L.  Ed.  826;  Grant  T.  Wolf.  34  Minn. 
32,  24  N.  W.  288;  Amort  v.  Chrlstofferson. 
67  BKnn.  234,  58  N.  W.  304);  but  the  cir- 
cumstances under  which  tbe  promise  was 
made  in  this  case  do  not  In  the  opinion  of 
the  court  effect  this  result  here  (Wagner  v. 
Hallack.  S  Colo.  176;  Rose  t.  O'Llnn,  10  Neb. 
364.  6  N.  W.  430;  Morrlssey  v.  Klnsey.  16 
Neb.  17.  19  N.  W.  454;  Walker  v.  McDonald, 
6  Minn.  455  [GU.  868];  Payne  v.  Baldwin.  14 
Barb.  570;  Walker  v.  Richards,  41  N.  H.  888; 
Brown  v.  Wel)er.  38  N.  Y.  187;  Robertson 
v.  Hunter,  20  S.  0.  9.  6  S.  E.  850;  Pettlt  v. 
Braden,  55  Ind.  201;  Haverly  v.  MeKnur,  78 
Pa.  257;  Lewis  v.  Lewis  Lumber  Mfg.  Co.. 
156  Pa.  217,  27  Atl.  20;  Hall  v.  Woodln.  35 
Mich.  C7).  The  cases  of  American  Lead  Pen- 
cil Co.  V.  Wolfe,  80  Fla.  360,  11  South.  488. 
and  Craft  v.  Eendrick.  supra,  are  relied  upon 
by  defendant  in  error  as  showing  that  the 
promise  in  this  case  was  not  collateral.  In 
the  first  of  those  cases  the  ruling  was  that 
a  promise  by  the  vendee  of  cedar  logs,  to 
be  thereafter  delivered,  to  pay  over  the 
purchase  money  therefor,  with  the  consent 
of  the  vendors,  to  third  parties,  who  were 
to  furnish  goods  to  such  vendors,  is  not  a 
transaction  within  the  statute  of  frauds, 
and  required  to  be  In  writing.  The  transac- 
tion there  was  merely  a  promise  by  a  debtor 
to  pay  his  debt  to  a  third  person  designated 
by  the  creditor,  and  was  properly  held  not 
within  the  statute.  1  Brandt  on  Sur.  A 
Guar,  i  66. 

In  the  other  case  there  was  evidence  tend^ 
Ing  to  show  that  plaintiff  was  employed  by 
contractors  to  labor  upon  a  dwelling  they 
were  erecting  for  defendant;  that  thwe  re- 
mained due  from  the  contractors  $137.37; 
that  before  he  had  completed  bis  work  he 
had  a  conversation  with  defendant  In  which 
he  told  ber  tbe  contractors  bad  run  away; 
that  he  was  a  poor  man,  and  could  not  afford 
to  lose  his  money,  and  asked  her  bow  he 
was  to  get  his  money;  that  she  told  him  she 
had  over  $500  of  money  due  the  contractors 
in  her  hands,  and  that  she  would  see  him 
paid;  that  she  would  pay  him  herself.  The 
defendant  admitted  as  a  witness  that  she 
owed  the  contractors  $500  at  the  time  of  this 
alleged  conversation.  It  was  held  that  this 
evidence  tended  to  prove  an  original,  and  not 
a  collateral,  promise.  There  the  plaintiff 
had  refused  to  continue  work  upon  defend- 
ant's hous^  and  the  defendant,  being  In- 
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debted  to  Ibe  contracfows  In  a  sum  greater 
tlian  they  owed  plaintiff,  and  In  order  to 
complete  her  bouse,  wblch  was  then  in  an 
onflnAdied  state,  made  the  promise  testified 
to  tj  plaintiff.  This  promise  was  not  mere* 
I7  an  engagement  to  see  plalntlfl  paid,  Irat 
It  inm  eonpled  with  the  farther  stataiait 
that  Bbe  wonld  par  blm  herself.  That  case 
ms  rightly  decided  upon  the  facta,  bat  there 
are  eqtresslons  In  the  ofdnlon  and  the  head- 
notes  that  are  too  broad.  It  cannot  be  that 
eT«7  absolute  vobal  promise  to  pay  the 
debt  of  anotber  upon  some  new  considera- 
tion moving  to  the  promisor  la  without  tlie 
statute  of  frauds.  The  statnte  will  not  ad- 
mit of  that  Interpretation.  Hartyn  t.  Arnold, 
86  Fla.  446,  18  Bontli.  7M.  Tbe  lai^nage  of 
the  oplnton  and  headnotea  in  that  case  Is, 
ttierefore,  modllled  so  as  to  ocmflne  tbe  de- 
dsldn  to  tbe  facts  tben  riiown. 

Holding,  as  we  do,  that  the  engagement 
dabned  by  plalntltt  to  have  been  entered 
into  by  Gaasels  oa  behalf  of  Vft&t,  Wiggs  & 
Ca  was  a  collateral  promise  to  answw  for 
tiie  debt  of  Bardhi,  It  follows  flut  the  court 
erred  In  giving  the  Instruction  complained 
of  In  the  flfOi  assignment  of  arm,  whlcb  is 
as  follows:  *Tf  the  jury  believe  from  the 
erldeace  that  attee  West,  Wiggs  &  Co.  ac- 
qidred  tlK  mortgages  given  by  Bardln,  and 
offered  In  evidence,  that  any  mmber  of  tbe 
firm  of  West,  Wiggs  ft  Go.  tt^d  John  F. 
Grainger,  deceaned,  that  be  mast  contlnne 
in  tbe  employment  ot  Bardin,  and  tiiat  West, 
Wiggs  A  Oo.  would  see  that  he  was  paid, 
and  that  the  account  sued  on  is  for  the  work 
and  labor  of  lohn  F.  Grainger,  deceased,  of 
the  kind  contemplated  by  West,  Wiggs  & 
Co.,  and  that  It  was  done  and  pwfimned  by 
said  Grainger  after  be  waa  so  told  to  con- 
tinue with  Bardin,  then  13ie  said  promise  of 
West,  Wiggs  &  Go.  would  not  be  embraced 
In  the  stetote  ot  frauds,  and  need  not  be  in 
writing  to  bind  Weet,  WI^  ft  Go." 

It  la  also  Insisted  under  proper  assign* 
mente  of  error  that  the  court  erred  in  re- 
fusing the  motion  for  a  new  trial,  InasmwA 
as  no  recovery  could  be  had  under  the  decla- 
ration in  this  case  based  upon  proof  of  a 
collateral  promise.  In  2  Obltty's  Pleadings, 
p.  137,  It  is  said;  "It  la  necessary  to  declare 
q>ecially  on  a  guaranty  or  promise  to  pay 
or  answer  for  the  debt  or  default  of  a  third 
person.  Tfie  common  count  will  not  suffice." 
This  proposition  Is  abundantly  sustained  by 
tbe  authorities,  and,  as  we  hold  that  the 
alleged  agreement  of  Oaasels  was  a  collateral 
Tiiidertaklng  to  pay  tbe  debt  of  Bardin,  no 
recovery  thereon  could  be  bad  under  this 
declaration,  wblch  contains  only  common 
counts.  Mason  y.  Munger,  6  HUl,  613;  Mines 
V.  Scultborpoe,  2  Camp.  215,  1  Saund.  211b; 
Power  V.  Rankin,  114  111.  62,  29  N.  B.  185; 
Smith  T.  McGebee,  14  Ala.  404;  Wlnton  t. 
Meeker,  25  Conn.  466;  Adams  &  Westlake 
Co.  T.  Westlake,  92  111.  App.  616;  Jobnson  t. 
CTlark,  6  Blacbf.  664;  Elder  T.  Warfleld,  7 
Bar.  ft  J.  391;  Douglass  t.  Reynolds,  7  Pet 


118,  8  L.  Bd.  626;  Northrup  v.  Jackson.  18 
Wend.  85. 

The  otber  questions  presented  by  the  as- 
signmoit  of  OTors  need  not  be  considered, 
as  tbqr  are  not  likely  to  arise  upon  anottier 
trlaL 

Tbe  judgment  Is  reversed,  and  a  new  trial 
granted. 

HOOKBR,  7n  being  dlsquallfled,  took  no 
part  in  the  deddon  of  this  case. 

(46  81ft.  BES) 

PINNBY  T.  PINNBT. 
(StqHrenw  Oourt  of  Florida,  Di^sion  A.  July 

14. 1908.) 

PLEADING— CONSTRUCTION— BILL  IN  BftUITT- 
TARIANOn  —  FRAUD  —  ALLBOATIONS  —  BVI- 
DBNCB— SPSaAL  BBFUCATIONS  —  EFFECT— 
TBRinCATION  OV  AHBWMB-OBJBOTIONS  TO 
BVIDBNCB. 

L  In  cQOity,  as  well  as  at  law,  a  pleading 
li  to  be  most  strongly  construed  against  the 

pleader  thereof. 

2.  It  Is  Incnmbeat  upon  a  complainant  to  al- 
lege In  her  every  feet,  clearly  and  de&oite- 
ly,  that  la  necessary  to  entitle  her  to  relief; 
and  it  she  omits  easeatia]  facts  therefrom,  or 
states  such  facts  therein  as  show  she  la  not 
entitled  to  relief  In  a  court  of  equity,  she  must 
suffer  the  consequences  of  her  so  doteig. 

3.  It  is  ao  established  rale  of  chaocerr  prac- 
tice, and  of  pleading  and  practice  generally, 
that  tbe  allegata  and  probata  most  correspond. 
However  full  and  conrineiDg  may  be  the  proof 
aa  to  any  easential  fact,  anlesB  the  fact  la  aver- 
red, proof  alone  is  iiAtumcient.  All  the  evidence 
offered  in  a  case  shoald  correspond  with  the 
allegations  and  be  confined  to  tbe  Issoes: 

4.  Charges  of  fraud  must  be  specific,  and^  to 
STail  anyming,  they  must  be  proved  if  denied. 
Bvtdence  ot  other  acts  of  fraud  than  those 
alleged  In  the  bill  cannot  avail  the  complainant. 

6.  Special  rmlications  to  ansTers  in  chancery 
should  Dot  be  filed  bat  by  leave  ot  the  court  or 
judge  thereof  tor  cause  shown.  However,  if 
such  special  replication  is  filed  without  such 
leave,  it  is  proper  to  treat  it  as  a  general  repli- 
cation. Neither  is  it  necessary  nor  customary 
for  replications  to  answers  in  chancery  to  be 
filed  under  oath. 

6.  When  a  replication  is  filed  to  an  answer. 
It  thereby  puts  m  issue  all  the  matters  alleged 
In  tbe  bUl  and  not  admitted  in  the  answer,  as 
well  as  those  matters  contained  in  the  answer 
which  are  not  responsive  to  the  bill. 

7.  When  the  answer  concludes  witb  the  usual 
general  denial  found  In  such  a  pleading,  it  is 
RUtQcieat  to  make  on  issue  oa  material  allega- 
tions  in  the  bill  not  admitted  In  tbe  answer, 
and  to  which  Do  especial  response  is  madeu 
Such  stat^ents  cannot  be  taken  as  admitted 
to  be  true,  but  must  be  proved  by  at  least  a 
pre^uderance  of  tbe  testimony. 

8.  Matters  set  up  in  the  answer,  which  are 
not  responsive  to  the  bill,  as  matters  set  op  by 
way  of  avoidance,  most  be  proved  by  the  de- 
fendant, and  the  burden  is  upon  him  to  estab- 
lish such  matters  a  pr^nderance  of  the  tes- 
timony, 

9.  A  sworn  answer,  denying  tbe  allegations 
in  the  bill  which  are  essential  to  sustam  the 
case  of  complainant  and  entitle  her  to  relief, 
is  evidence  In  favor  of  defendant,  and  conclu- 
sive, unless'  overcome  by  tbe  testimony  of  two- 
witneases,  or  of'  one  witness  corroborated  by 
other  circumstances  which  are  of  greater  proba- 
tive weight  than  the  answer,  provided  that  tiie 
oath  to  tbe  answer  has  not  been  waived,  and 
the  answer  is  directly  and  positive  responslTe 
to  the  material  allegations  of  the  bill. 

f  4.  ass  Equity,  vol.  19.  Omit  Dig.  II  326.  648. 
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10.  No  objectioD  will  be  allowed  to  be  taken 
Id  the  appellate  court  to  the  admiasibilitr  or 
competeiK^  of  aoy  testimony,  oral  or  documen- 
tary, found  in  the  record  as  evidence  in  a  chan- 
cery cauBe,  unlees  the  record  afflrmatively  shows 
that  the  objectioo  thereto  vaa  presented  to  the 
chancellor,  and  expressly  raled  apon  \ar  him  in 
the  court  below  at  or  before  the  final  hearing 
ot  the  cause. 
(^Uabns  by  the  Court,) 

Appeal  ttom  Circuit  Court.  Bscambla 
County;  Evelyn  C.  Maxwell,  Judge. 

BUI  by  Laara  F.  Plnney  against  Samuel  C. 
Plnney.  Decree  for  plalntlfC,  and  defend- 
ant appeals.  Reversed. 

The  appellee  filed  ber  bill  In  chancery  in 
the  circuit  court  of  Escambia  county  on  the 
26tli  day  of  January,  1898,  against  appellant, 
alleging,  in  substance,  therein  as  follows: 
That  on  the  lltb  day  of  December,  1890, 
John  Plnney,  the  father  of  appellee,  by  deed, 
conveyed  to  appellee,  In  consideration  of  nat- 
ural love  and  affection  and  a  further  consid- 
eration of  $1,  In  fee  simple,  certain  real  estate 
aftnated  In  the  county  of  Santa  Bosa,  state  of 
Florida,  which  is  particularly  described  in  the 
said  bill;  that  subsequently  to  the  conveyance 
from  her  father  of  said  land  appellee  became 
and  was  very  sick  and  broken  down  in 
health,  and  unable  to  manage  and  control 
said  property,  and  It  therefore  became  neces- 
sary to  employ  some  person  of  experience  to 
manage  and  control  the  same  for  her,  and 
therefore  appellee  placed  said  property  under 
the  management  and  control  of  appellant, 
who  was  her  nephew,  because  she  consider- 
ed him  a  person  qualified  to  undertake  the 
management  and  control  thereof,  and  be- 
cause of  the  relationship  existing  between 
them,  and  the  high  confidence  which  appel- 
lee reposed  in  appellant,  and  the  love  and  re- 
gard which  she  felt  for  him;  that,  subse- 
quent to  the  placing  of  said  property  in  the 
hands  of  appellant  for  the  purposes  and  rea- 
sons aforesaid,  appellee  authorized  appel- 
lant to  sell  the  said  property  for  her,  and, 
after  so  authorizing  him  to  sell  the  same, 
appellee  became  and  was  extremely  sick, 
and  was  advised  and  believed  she  could  not 
possibly  recover  from  the  disease  with  which 
she  was  then  suffering,  and  that  she  would 
not  live  for  a  very  long  period  of  time;  that, 
believing  she  would  not  live  for  a  long  peri- 
od of  time,  and  because  of  the  natural  love 
and  affection  which  she  felt  for  her  widow- 
ed sister-ln-law,  Clara  Plnney,  and  the  said 
Clara  Pinney's  children,  one  of  whom  was 
appellant,  appellee  authorized  appellant  to 
prepare  or  cause  to  be  prepared  a  will  for 
appellee  to  execute,  wherein  there  was  to  be 
contained  "a  bequest"  of  one-half  interest  in 
said  property  to  the  said  Clara  Plnney  and 
her  children,  of  whom  appellant  was  one; 
that,  contrary  to  said  Instructions  of  app^- 
lee,  with  the  intent  to  defraud  appellee  dur- 
ing her  lifetime  and  deprive  her  of  the  abso- 
lute title  to  said  property,  and  to  defraud 
his  mother,  brothers,  and  sisters  of  any  fu- 
ture Interest  in  said  property  that  they  irould 


have  come  Into  the  possession  of  at  the  death 
of  appellee  In  accordance  with  the  terms  of 
the  will  which  was  to  be  prepared  as  direct- 
ed by  appellee,  and  for  the  purpose  of  vesting 
in  him  (appellant)  the  absolute  title  to  said 
property,  appellant  "intentionally,  knowing- 
ly, and  fraudulently  had  pr^ared,  with  the 
Intent  to  defraud,  without  the  knowledge  and 
couaent"  of  appellee,  "and  contrary  to  her  In- 
structions and  request,  a  certain  paper  or 
deed"  conveying  to  appellant,  In  considera- 
tion of  natural  love  and  affection  and  a  fur- 
ther consideration  of  $1,  the  fee-simple  title 
of  all  the  property  conveyed  to  appellee  by 
her  father;  that  at  the  time  said  deed  had 
been  bo  prepared  by  appellant,  appellee  was 
very  sick  and  feeble  In  body  and  mind*  and 
unable  to  attend  to  any  business  whatever, 
being  confined  to  her  home  by  said  sickness, 
at  which  place,  and  during  her  said  physical 
debility,  appellant  brought  the  said  paper, 
and  requested  appellee  to  sign  same;  that 
appellee  hesitated  In  so  doing,  and  refused 
to  sign  same,  because,  as  she  then  informed 
appellant,  the  said  paper  was  not  a  will,  or 
did  not  have  the  appearance  of  a  will,  and 
was,  therefore,  not  the  instrument  she  desir- 
ed to  execute;  that  thereupon  appellant  in- 
formed appellee  that,  although  said  paper 
vras  not  a  will.  It  had  the  same,  legal  effect, 
and  that  appellee  could  more  effectually 
grant  the  property  to  those  to  whom  she  In- 
tended it  to  go  in  the  event  of  her  death  by 
the  execution  of  the  paper  which  appellant 
had  prepared  for  her;  that  thereupon  ai)pel- 
lee,  because  of  the  implicit  confidence  she 
had  and  reposed  in  appellant,  and  without 
liaving  first  read  or  having  read  to  her  the 
said  paper,  and  not  considering  It  necessary 
that  she  should  have  it  read  and  explained 
to  her,  and  relying  upon  ttie  honest  of  ap- 
pellant, signed  and  executed  the  said  paper 
in  the  presence  of  Mary  Martin  and  J.  J. 
Hooton,  neither  of  whom  bad  the  paper  read 
in  their  presence  while  appellee  was  present 
with  them;  that  subsequent  to  the  execution 
of  said  paper  by  appellee,  appellant  and  ap- 
pellee had  several  conversations,  In  which 
appellee  urged  appellant  to  sell  said  pnxp- 
erty  for  her,  the  appellee,  and,  as  an  induce- 
ment for  appellant  to  make  every  effort 
to  make  an  early  sale  of  same,  appellee  in- 
formed appellant  that  she  was  very  much 
in  need  of  money,  and  that  appellant  always 
promised  appellee  to  do  this,  and  otherwise 
conducted  himself  as  if  the  title  to  said  pnp- 
erty  was  vested  in  appellee;  that  appellee 
never  intended  to  dispossess  herself  of  said, 
property  during  her  lifetime,  and  always  be- 
lieved, and  had  reason  to  believe,  subsequent 
to  the  execution  of  the  paper  so  prepared  by 
appellant,  that  the  title  still  remained  vested 
in  her,  and  did,  therefore,  try  to  sell  said 
property  herself  and  through  the  agency  of 
other  persons  acting  in  her  behalf  exclusive- 
ly; that  subsequent  to  the  execution  of  the 
paper  so  prepared  by  appellant  and  the  con- 
versations had  between  appellee  and  appel- 
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laat  and  appelletft  efforti  to  sell  lald  proper- 
ty lienelt  and  tbtoogb  the  agency  of  other 
persons  acHog  In  her  behaU  axhuATelj,  ap- 
pellee was  TOEj  mnch  sDEprised  to  learn  tbat 
the  paper  so  oecnted  by  her  to  aroellant 
was  a  deed,  and  conveyed  in  fee  simple  all 
the  proj>ert7  therein  described  to  ajvellant* 
and  that  sold  hutmment  was  not  of  tbe 
same  effect  as  a  wilU  as  knovlngly-  and 
fraudulently  alleged  by  ain>^ant;  that  **a 
short  while  ago"  appellee  was  rery  mnch 
surprised  at  being  Informed  that  appellant 
and  bis  wife  bad,  for  and  In  consUetation  of 
the  sum  of  $6,000,  conveyed  to  O.  Farodl  all 
the  said  property  so  granted  to  app^ee  by 
her  father;  that  appellee  Immediately  com> 
menced  an  Investigation  of  said  rumors,  and 
as(%rtalned  that  the  same  were  true,  and 
that  the  appellant  and  hto  irite  did  transfer, 
on  the  80th  day  of  July,  1896.  for  said  omsld- 
eratlon.  the  title  bi  fee  Mmple  to  tbe  said  O. 
Pnrodl,  and  that  the  said  O.  Farodl  was  tbe 
bona  flde  porchasw  of  said  pn^terty  for  val- 
ne,  without  notice;  that  app^toe  thm  for 
the  first  time  "discovered  and  was  convin- 
ced" ttiat  the  said  paper  execnted  by  appellee 
to  appellant  on  the  2Sd  day  of  March,  1881, 
and  which  appellant  bad  Informed  her  had 
the  aame  effect  as  a  will,  and  would  trans* 
fer  only  that  pn^ierty  which  appelleo  desired 
to  leave  to  the  said  Clara  Finney  and  her 
^Idren  In  tbe  event  of  apptilec^s  death,  did 
not  have  the  same  legal  tffect  claimed  ap* 
pellant,  as  he  had  advlaed  anpdiee  prior 
to  its  execution,  and  which  was  tbe  Induce- 
ment held  out  to  her  to  cause,  and  did  cause, 
her  to  execute  tbe  same,  bM  bad  the  legal 
efCect  of  divesting  appellee  of  all  ber  Inters 
egt,  right  and  title  In  and  to  said  pn^erty, 
and  of  vesting  the  entire  and  exclusive  inter- 
est In  the  same  in  the  appellant,  and  not  In 
tbe  persons  whom  appellee  desired  should 
have  a  part  or  Interest  In  one-half  ot  said 
proper^  at  appellee^s  death;  that  ai^l- 
laut  was  informed  and  knew  at  and  before 
tbe  execution  of  the  said  Instmrnait  to  him 
1^  qvpdlee,  which  was  executed  at  his  In- 
stance and  request,  that  the  legal  effect  of 
said  Instrument  was  to  deprive  appellee  of 
her  Htle  to  said  property,  and  vest  the  same 
In  blm.  tbe  appelant,  and  all  benefits  to  be 
dnived  therefrom  and  belonging  thereto; 
that  am»ellant  made  the  said  statement  or 
statements  to  appellee  prior  to  the  ececu- 
tlon  of  said  writing  by  aroellee,  with  full 
knowledge  that  the  same  were  false  and  un- 
true and  with  the  Intent  to  defraud,  and  did 
defraud,  appellee  ot  her  said  property  and  all 
benefits  derived  therefrom  and  belonging 
tiiereto;  that  appellee  was  Informed  that  she 
had  no  remedy  for  the  recovery  of  said  prop- 
erty against  the  said  O.  Farodl,  for  the  rea- 
son that  be  purchased  the  same  from  appel- 
lant In  good  faith,  and  without  knowledge  of 
tbe  fraud  committed  by  aivellant;  that  ap- 
pellant had  collected  the  full  amount  of  the 
purchiBse  price  tor  said  property,  and  had 
not;  an  be  was  In  du^  bound  to  do,  paid 
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over  the  said  amount  so  collected,  or  any 
part  thereof,  to  m^>ellee,  but,  on  tbe  con^ 
trary,  and  In  furtherance  of  his  tmudulent 
designs  first  had  and  conceived  t>efore  the 
execution  of  the  papw  to  him  1^  appellee, 
had  fraodolently  retained  possesslfm  of  said 
purchase  money,  and  had  fraudulently,  or 
would  fraudulently,  convert  the  same  to  bis 
own  private  nse,  benefit,  and  gain;  that  ap- 
pellant had  lefosed  to  j^ve  appellee  a  state- 
ment of  the  amount  realised  by  him  from 
said  sal^  and  had  denied  that  appellee  vnis 
entitled  to  said  amount;  although  appellee 
had  repeatedly  made  demand  of  appellant 
tor  a  statement  relative  to  said  sale  and  the 
amount  realized  therefrom,  and  had  demand- 
ed of  appelant  that  he  pay  to.  tier  (appellee) 
said  amount;  bat  Oat  appellant  bad  not  fur* 
nlshed  aiip^lee  said  statement,  or  paid  to  her 
tbe  amount  dmnanded,  to  which  she  was 
Justly  entitled,  but  stlU  wlUfolly  and  fraudu- 
loitly  retatoed  the  same^  and  refused  to  pay 
appellee  any  amount,  and  denied  that  she 
was  entitled  to  said  amount,  or  any  part 
Qiereof,  claiming  that  the  amount  ot  money 
so  realised  trom  the  sale  of  nid  property  be- 
longed entirely  to  him  (i^pellant).  Tbe 
prayer  of  the  hUl  was  for  an  accounting,  that 
anDslIant  might  be  decrsed  to  be  a  trustee 
of  the  purchase  pilce  received  by  him  for 
said  land  for  tbe  benefit  of  appellee,  and 
might  be  decreed  to  pay  the  amount  of  said 
purchase  price  to  ai^dle^  or  whatever  sum 
might  appear  to  be  due  her  upon  the  taking 
of  an  account;  -and  tor  general  relief  and  for 
process. 

.  On  the  7th  day  of  Uarcb,  1888,  appellant 
filed  his  answw  to  the  hill,  to  which  he  ad- 
mitted the  «ecutlon  of  the  deed  to  ag^ea 
by  her  father,  hut  averred  that  the  same  was 
made  through  the  iwrt  procurement  of  appel- 
lant; that  prior  to  tbe  makhif  of  said  deed 
appellee  bad  often  said  that  she  Oougbt  It  fit 
and  proper,  and  that  she  Intended,  that  aome 
provision  should  be  made  for  Clara  Plnn^ 
and  her  children  by  providing  means  for 
building  a  home  tat  them,  as  the  other  chil- 
dren (tf  appellee's  father  had  been  materially 
aided  by  him.  his  eoa,  Samnd  L.,  howevw, 
having  died  long  btfore,  leaving  a  widow  and 
five  children,  of  whom  appellant  was  os^  all 
of  whom  vren  minors  at  the  time  of  his  said 
father's  death,  and  appellant  being  bar^  of 
age  at  the  time  of  the  making  of  the  deed 
to  appellee  by  ber  father,  and  the  othOT  chil- 
dren being  still  mlmwB,  and  that  no  matwlal 
aid  had  ever  been  received  by  the  said  Sam- 
uel L.  Finney  In  his  lifetime  from  his  father; 
that  it  was  understood  and  agreed  between 
appellant  and  appellee  that  John  Finney,  tbe 
father  of  the  appellee,  should  be  procured  to 
make  a  deed  to  appdiee,  and  that  she  should 
Immediately  thereafter  dlsposo  of  the  land 
conveyed  to  her  therein,  tn  order  that  a 
house  might  be  built  for  the  mother  of  appel- 
lant and  her  children,  and  that  tbe  saM  deed 
from  the  said  John  Finney  to  appellee  was 
procured  for  the  purpose  afwesald,  and  no 
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otber  pmpota.  Appellant  denied  In  his  an- 
swer that  anbseqinent  to  tlie  conveTaiice  to  ap- 
p^ee  from  ber  fatber  ahe  became  alck  and 
broken  in  bealtb«  but  aTened  that  ber  health 
was  dttrlng  said  period  no  better  and  no 
worse  than  It  had  been  tot  years  theretofore, 
and  thns  tt  had  been  for  yeara  alnce  tiiat 
time.  Aivellant  drailed  that  appellee  had 
raaployed  lilm  to  manage  and  contnri  the  said 
pnverty  for  ha,  or  In  her  stead;  arerred 
that  he  received  no  compensation  from  ap< 
pellee,  and  waa  to  receive  none;  that  the 
pnqiertT  remained  In  the  name  of  appellee 
for  only  two  or  three  months,  as  waa  shown 
by  the  dates  <a  the  deeds  attaded  to  thablU, 
dnrlng  which  time*  sneh  care  and  attention 
as  was  bestowed  by  appellant  npcm  It  was 
becanae  of  the  understanding  had  between 
falm  and  appellee  that  the  property  ehonld 
be  Bold  Immediately,  In-order  that  a  boose 
ml^  be  bnlit  for  the  moOier  of  appellant 
and  her  diUdren,  Indndlng  appelant;  that 
appellee  was  not  aUe  to  sdl  mid  property 
Immediately,  flndliv  no  pnrtiuser,  and  know- 
ing of  no  prospectlTe  purdbaaer  therefor,  and 
that  shortly  afterwards  ai^lle^  la  order  to 
protect  appellant,  and  to  secure  said  land  to 
talm,  as  was  mntoally  imderstood,  instructed 
appellant  to  pre;pare  a  deed  for  the  convey- 
ance  of  said  land  to  him;  tint  tt  was  tme 
that  between  the  time  of  the  deod  to  her  from 
her  father  and  the  execution  of  the  deed  from 
appdlee  to  appellant,  appellee  had  anthor- 
lied  appellant  to  sell  said  imverty,  bnt  that 
snch  sale  waa  to  be  made  tor  Qie  boieflt  of 
ai^ellant,  his  mother,  brothera,  and  ristes. 
In  accordance  with  the  understanding  be- 
tween ai^llant  and  appdlee;  that  It  was 
not  true  that  appellee  became  and  was  ex- 
tremely sick,  or  was  any  slcte  Han  she 
had  been  for  years  theretofore,  and  had  been 
for  years  since;  that  it  was  not  true,  so  Car 
aa  any  communication  between  appellant  and 
appellee  that  would  have  led  appellant  to  be- 
lieve that  appdlee  ever  Intended  to  make  a 
will  of  one-half  of  aald  mnnwrty  for  the 
benefit  of  appellant  his  mothor,  brothers, 
and  slatwa  jointly,  or  that  appellee  ever 
antiiorfced  appelant  to  prepare  a  will  for 
fliat  purpoae  or  to  that  effect;  tliat  It  was 
true  appellant  had  prepared  a  deed  conveys 
fav  to  him  the  fee-almple  title  to  said  prop- 
erty, bat  that  said  deed  was  In  exact  accord- 
ance wllb  the  Instmctltms  given  him  by  ap- 
pellee, and  In  exact  accordance  with  the 
understanding  whldi  had  existed  betwe»  ap- 
prilee  and  appellant,  and  In  exact  accordance 
with  the  Intent  of  appellee  aa  theretofore 
frequently  expreased.  as  expmwed  at  the 
time  of  making  said  deed,  and  as  thereafter 
frequently  expressed;  that  it  was  not  true 
that  appellee  was  at  said  time  very  sld^  and 
feeble  In  Ikm^  and  mind,  and  unable  to  at- 
tend to  any  business  whatever,  and  confined 
by  bw  slAness  to  ber  home;  that  tt  was 
tme  that  said  deed  was  taken  to  her  bcnne 
Aht  the  purpose  of  taking  appellee's  acknowl- 
edgment thereto,  but  that  the  signature  of 


such  papeni  by  ladles  at  thelrown  bcnne  Is  tre> 
qnent,  even  though  they  be  In  sognd  physical 
and  mental  health;  that  It  was  not  tme  that 
appellee  hesitated  ta'riga  said  deed,  or,  tf 
she  did  BO  hesitate,  there  was  no  Indication 
of  it  to  appellant  or  those  persons  present  at 
the  time  of  such  signing;  that  It  waa  not  tme 
that  appeUant  Informed  appellee  tJiat  said 
deed  was  the  same  In  Ic^l  effect  as  a  will, 
and  that  she  could  more  ectnafiy  grant  the 
pr(^>CTty  to  those  to  whom  riie  Intended  it 
should  go  In  the  event  of  h»  death  by  the 
execution  at  the  said  pap«;  that  appellant 
could  not  statewhether  appellee  read  said  pa- 
per or  had  it  read  to  her  at  said  time,  but 
ttiat  it  waa  explidned  to  her  fully  w4iat  it 
was;  that  she  knew  what  she  was  signing, 
and  that  it  carried  out  fully  her  Intmt  In 
tbe  making  thereof,  and  that  it  was  In  ac- 
cordance with  the  understanding  and  Inten- 
tlott  hereinbefore  mmtloned;  that  it  was  not 
tme  that  after  the  execution  of  said  deed 
aroellee  ever  urged  appellant  to  aell  said 
property  for  ber,  or  that  appellant  ever  prom- 
ised so  to  do,  or  that  he  ever  conducted  him- 
self as  if  the  title  to  said  property  was  vest-' 
ed  in  appdlee;  that  appellant  was  unable  to 
say  what  mta  tbe  concealed  Intuition  of  ap- 
pellee In  executing  said  deed,  bnt  that  her 
expressed  Intention  at  all  times  was  to  vest 
the  title  to  said  property  In  appellant  for 
the  purposes  hereinbefore  set  fortb;  that  it 
mU[ht  be  true  that  appellee  tried  to  aell  nlfl 
property  heraelf.  and  ttuni^h  the  agency  of 
other  persons  acting  tn  her  behalf  exclusive- 
ly, but  that  It  was  also  tme  tliat  appellee 
tried  to  sell  uld  prop»ty  for  and  on  behalf 
of  appellant  and  for  the  purpoae  of  aasiating 
in  carrying  vut  the  design  of  said  craiv^- 
ance,  the  purchase  of  a  home  for  appelant, 
bis  mother,  brothers,  and  sisters;  that  It  was 
not  true  tluit  appellee  was  at  any  time  after 
the  execution  of  said  deed  surprised  to  leam 
that  It  was  a  deed,  and  ctmv^ed  in  fee  sim- 
ple to  appellant  the  property  therein  men- 
tioned, because  appellee  knew  that  fact  at 
all  times,  and  the  fact  was  In  accordance 
with  her  Itttontlon  In  making  said  Instrument; 
that  it  was  true  that  appellant  at  the  time 
mentioned,  conv^ed  tw&4hirds  of  said  prop- 
erty to  s^d  O.  Parodl,  the  other  one-third 
b^ng  conveyed  by  the  behs  of  Blchard  L. 
Oampbell,  who  were  entitled  to  the  said  one- 
third,  and  who  recced  one-third  of  the  con- 
sideration of  19,000,  leaving  as  the  sum  real- 
ized bf  appellant  Ibe  sum  of  98,388.33^;  that 
it  was  not  true  that  appellee,  after  the  execu- 
tion of  aald  deed  to  said  ^rodl,  for  the  first 
time  dlscovwed  that  the  paper  «cecnted  by 
her  on  the  28d  day  of  March,  1881,  waa  a 
deed  to  appellant  for  said  property,  because, 
as  hereinbefore  set  fortii,  appellee  had  known 
such  fact  at  all  times  at  and  after  the  execu- 
tion of  said  deed,  and  that  such  execnti<mwas 
in  accordance  witti  her  previously  formed  In- 
tent, and  with  the  understanding  between  bar 
and  appellant;  that  It  was  not  true  Ibat  any 
statemeifts  made  by  appellant  to  appellee  be- 
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for^  at,  or  after  the  exeentltHi  of  latd  deed 
-wete  false  and  ontroe*  or  otberwlse  than 
true;  tbat  appellant  was  adrleed  and  beller* 
ed  tiiat  appellee  liad  no  remedy  axalnst  eald 
G.  Parodl,  and  that  appellant  was  also  ad- 
vlaed  and  believed  that  appellee  had  no  Jnst 
remedy  acalnst  him,  the  appellant;  that  It 
was  tme  tbat  appellant  had  collected  the 
fidl  amount  of  two-thlids  ot  said  property 
fkom  the  said  O.  Parodt  amounting  to  the 
warn  of  13,333.831^  and  that  It  was  tme  that 
be  had  not  paid  orar  the  said  amount  so  col- 
lected, or  any  part  tbmo^  to  appellee  bnt 
tbat  appellant  retained  the  same;  that  ^ 
pdlant  was  about  to  InTest  the  same  In  a 
borne  for  himself  Us  mother,  brothers,  and 
stoten,  irben  be  vaa  Infcnmed  appellee^ 
and  othervfae  heard,  tbat  appellee  was  going 
to  bring  suit  for  the  purpose  of  holding 
an^ellant  perwHially  rei^onslble  fw  said 
amount  when,  aa  a  matter  of  prndenceb  ap- 
pelbint  decided  not  to  bnlld  said  house  until 
aft»  the  contnrersy  wttli  appellee  had  end- 
ed, and  since  that  time  he  bad  retained  said 
money,  and  had  loaned  It  <mt  at  Interest; 
that  It  was  true  that  app<dlant  bad  refused 
to  Mceunt  to  appellee,  or  to  pay  ha  any  sum 
of  money  whatever,  because,  aa  her^bef ore 
set  fwtb,  appellee  was  not  Kitltied  to  an 
account  fhim  blm,  er  to  any  paymento  of  any 
sums  to  her  by  1dm;  that  aMWUant  denied 
that  there  had  crer  bean  any  demand  upon 
him  Iqr  aroellee  for  the  return  of  sAld  mon^, 
or  for  the  payment  of  any  part  tbereof  to 
her,  ezc^t  that  she  bad  demanded  of  blm 
the  payment  of  the  sum  of  $1,000.  Said  an- 
swer also  contained  the  usaal  general  denial 
found  In  soch  a  pleading,  and  was  swwn  to 
by  appellant,  the  oath  not  having  been  walr- 
ed  In  the  bill. 

On  ^  4tb  day  of  Jn^,  1898;  aiK>ellee 
llled  a  specia]  replication  to  the  answer  under 
oath. 

testtmony  of  the  witnesses  for  appel- 
lant and  appdiee  was  taken  before  a  com- 
mlsdoner  la  writing,  there  being  In  all  some 
SIO  witnesses,  and  said  tssimumy  being  quite 
Ttdnmlnoua.  Many  objecttons  were  lnterpoa> 
ed  by  the  soUdtora  for  the  reveetlTe  parties 
to  certain  testimony,  and  a  written  agree- 
mant  was  also  entered  Into  and  filed  by  said 
•oUdtors  to  the  effect  that  It  should  not  be 
necessary  to  file  Tonnal  exeeptkma  to  the 
teattmony  ol^ected  to  hr  them  daring  tto  toIC' 
iBg  thmot  bnt  that  all  objections  which 
were  made  by  tbmn  m  either  of  them  during 
Midi  taking  might  be  availed  of  at  the  final 
bearing  by  the  counsel,  and  ahould  be-  coi^ 
aidered  by  the  court  as  if  formally  excepted 
to  at  or  before  ^e  bearing.  However,  It  Is 
not  affirmatively  disclosed  by  the  record  tiiat 
any  of  said  objections  were  presented  to  the 
ebancellor,  and  expressly  ruled  ap«i  by  blm 
In  the  court  below,  eitber  at  or  before  tbe 
flnal  beariiv  of  said  causei 

We  deem  It  unnecessary  to  set  fwtfa  said 
testimony  In  detail,  <v  to  refer  to  it  here,  but 
stiall  make  such  references  thereto  in  tbe 


million  as  may  soon  necessary  or  advisable 
for  a  proper  understanding  of  the  case  and 
the  oondusloiu  which  we  have  reached. 

On  the  2d  day  <tf  March,  1000,  a  final  de- 
cree waa  rendered  In  said  cause,  in  which 
It  was  redted  that  it  had  been  agreed  by  tbm 
req>ectlve  partlea  tbat  wpdlant,  since  his 
scQOlslUtm  of  tbe  land  In  controversy,  had 
e:^ended  on  aeoonnt  thereof  the  snm  of  |68^ 
00  tor  taxes  and  tat  tin  removal  oC  trespass* 
m  flmcOT,  and  that  tbe  sama  sbould  ba 
taken  bito  aceonnt  In  said  canae  without  fur- 
ther pleading,  and  It  was  adjudged,  ordered,' 
and  decreed  that  appellant  waa  dedared  to 
be  a  troatae  tor  and  la  bdialf  of  a^dlee  d 
one^lt  of  the  snm  tt  money  obtained  by 
him  from  the  sale  of  said  property,  together 
with  Intnest,  tbe  sold  one-half  and  Interest 
bdng  the  net  nm  of  $2,100.99,  and  that  ap- 
pellant should  rdlnquldi  and  pay  to  appdiee 
the  said  sum  of  1^106.00,  after  havii«  da- 
ducted  th«efKHn  one-half  of  the  amount  at 
tbe  expenses  incurred  by  blm,  said  ime-balf 
of  aald  expenses  amounting  to  tbe  anm  aC 
$29.80,  and  that  appellant  should  also  pay  thm 
ooste  in  said  cause. 

From  this  final  decree  appdlant  has  en- 
tered an  appeal  to  ttds  eoort,  and  baa  asdga- 
ed  the  fdlowlng  urora: 

(1)  Tbe  court  crreA  la  adjudging  any  som 
whatever  to  tbe  compbdaant  against  the  de- 
fendant 

(2)  Tbe  court  erred  In  adjudging  the  sum 
adjudged  by  eald  decree  to  the  caraphUnant 

(8)  The  court  erred  In  not  dtsmbwlng  tbe 
said  blU  of  complaint 

Kounit  ft  Blount  ftv  appellant 

^ACKLBFOBD.  J.  Cafter  itatlnf  tha 
tecto).  This  Is  snofhw  *Uit  fbm  many  casea 
In  this  court  wherein  we  are  left  to  make 
an  Indepoidait  investigation  tor  authorities 
to  aim>ort  of  tbe  Judgment  ot  the  court  b»> 
low,  without  the  aid  of  a  brief  or  a^nment 
on  the  part  (rf  the  aKwHea,**  and  a^ln  wa 
call  attention  to  the  language  used  by  this 
court  to  Ohamb«lala  ▼.  Ledcqri  89  Fla.  4Si, 
text  4Sfl.  22  Bontfa.  78& 

An  examtoatlon  of  tbe  bill  dlsdoses  Itw 
fkct  that  It  is  not  very  artificially  drafted, 
some  of  the  allegations  therein  bdng  cosh 
fused  and  contradletny.  It  is  wdl  settled 
by  tUs  court  tbat  in  equt^,  as  wdl  aa  at 
law,  a  pleaffing  Is  to  be  most  stnmi^  cmi- 
stmed  against  tte  pleader  thereof.  Bldiardh 
son  V.  Gilbert,  21  Fla.  044,  text  B47;  Herria 
T.  Brown,  40  Fla.  — 88  SouUl  022;  StOsa- 
son  T.  If  eKlnnon,  40  Bla.  84  Soi^  272; 
Btodctm  V.  National  Bank  of  Jadnonvlliek 
4B  ms.  — k  S4  South.  897.  It  Is  Inemnbent 
up<m  a  cwnplalnant  to  allege  to  bis  bill  every 
fact  cleariy  and  definHdy,  that  la  necessary 
to  entitie  htan  to  relief;  and.  If  be  omlta  ea> 
sentlal  facto  therefrom,  or  atatea  such  ftete 
thereto  as  diow  that  he  Is  not  entitied  to 
relief  to  a  court. of  equl^,  he  must  suffer 
the  eoneequenccs  ^  bis  so  ddng.  Johnson  t. 
MeKinnon,  vagnt  Bto^ton  Natiomil 
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Bank  of  JaekMmvine,  npn.  *nt  la  also  an 
establlabed  role  chancery  practice,  and  of 
pleading  and  pTaetlce  generally,  tbat  tiie  al- 
t^ta  and  protwta  muat  comaiMmd.  How- 
erer  full  and  convincing  may  be  Oie  proof 
aa  to  any  essential  fact;  unless  tbe  fact  la 
averred,  proof  alone  Is  Insufficient  All  tbe 
eriuence  offered  in  a  case  sbonld  correspond 
with  Hie  allegations,  and  be  con&ied  to  ttaa 
tBsnes.**  Tate  Pensacola,  Onlf,  Land  & 
Derelopment  Co.,  87  Ela.  489,  20  Sont^  642, 
B8  Am,  8t  Bep^  251;  Lyle  t.  Winn,  46  Fla. 
— ,  84  South.  168;  Stockton  T.  The  National 
Bank  of  JacksniTllI^  sninra;  Smith  t.  Onck- 
«ibelm»,  ^  Fla.  1,  text  8^  87  South.  900; 
Ahderson  r.  Northrop,  80  Fla.  612, 12  SontXL 
818;  St  Andrews  Land  Company  t. 
Campbell,  6  Fhu  560;  Phelan  Pbelan,  12 
Fla.  44St  text  467;  McKlnney  Ooonty 
Com'tB  of  Bradford  Ooimty,  26  Fla.  267,  tex^ 
273,  4  South.  866;  Thornton  t.  Bppes,  6  Fla. 
646. 

Aa  nottoed  In  tbe  statemmt  preceding  fU» 
oidnlon,  a  ^wdal  replication  vas  filed  under 
oath  by  appellee  to  tbe  answ^,  although 
special  replications  have  bem  expre^y  abol- 
ished in  tUs  state  by  equity  rale  66.  It  la 
true  that  section  1428  of  the  Bevlsed  Statutes 
of  1882  proTldea  that  a  special  repUeatlon 
to  an  auBvrer  may  be  filed  by  taave  of  tbe 
court  or  judge  thweof  for  cause  shown,  but 
it  does  not  appear  that  any  sutib  leave  was 
sought  or  obtained,  tiut  any  cause  tbere- 
fOr  existed.  Neither  Is  it  necessary  nor  ens' 
ternary  fur  r^lloatlons  to  answers  to  be  filed 
undw  oatb.  However,  sakt  special  repUca- 
tlon  was  properiy  treated  by  tbe  parties  and 
the  court  below  as  a  general  replication,  and 
we  shall  so  treat  It  btm.  See  Shaeffer  v. 
Weed.  8  Oilman  (UL)  511;  1  Beach,  Mod. 
Bq.  Pr.  t  478.  When  a  replication  Is  filed 
to  an  anawOT,  it  thereby  puts  In  Issue  all 
the  matters  alleged  In  the  bill  and  not  ad- 
mitted by  the  answer,  as  well  as  those  mat- 
ters contained  In  the  answer  which  are  not 
reqxmslve  to  the  bill  Stackpole  v.  Hancock, 
40  Fla.  862,  text.  880,  24  South.  914,  45  U 
B.  A.  814;  18  Ency.  of  PI.  &  Fr.  683;  Humei 
V.  Scruggs.  94  n.  S.  22,  24  L.  Bd.  61;  Smith 
V.  Bt  Louis  Mutual  LlfO  Ins.  Go.,  2  Tenn. 
Oh.  609.  When  tbe  answer  condndes  with 
the  usual  general  denial  found  In  answera 
In  chancery,  as  does  the  answer  In  tbe  In- 
atsnt  case,  this  Is  suttlclent  to  make  an  Issue 
on  material  allegations  In  the  bill  not  ad- 
mitted In  the  answer,  and  to  which  no  re- 
sponse la  made.  Such  statements  cannot  be 
taken  as  admitted  to  be  true,  but  must  be 
proved  by  complainant;  though  It  Is  not  re- 
quired that  they  be  proved  by  tbe  amount 
of  teatlmony  required  to  overcome  a  sworn 
responsive  answer,  but  they  muat  be  estab- 
lished by  at  least  a  preponderance  of  the  tes* 
timony.  Stackpole  v.  Hancock,  supra;  1 
Ency.  PL  ft  Pr.  930b.  Mattera  set  up  In  the 
answer  which  are  not  responsive  to  tbe  bill, 
aa  matters  set  iqt  hy  way  of  avoidance,  must 
ha  proved  by  the  dtfendant  and  the  burden 


Is  upon  falm  to  establish  such  matters  by  a 
preponderance  of  the  testimony.  Orman  t. 
Barnard,  5  Fla.  B2Si  La  Trobe  v.  Hayward, 
18  Fla.  190;  Hnmea  r.  Scruggs,  supra. 

It  Is  also  a  well-settled  principle  In  thla 
state  that  "an  answer  responsive  to  the  Ull 
denying  tbe  allegatUma  Uieretn  Is  conclusive 
upon  that  qneatlon,  unless  overcome  by  the 
testUnony  of  two  wltnesso,  or  itf  one  with 
corroborating  dreamstancea,"  provided  said 
answer  is  under  oath,  4ie  oath  thereto  not 
having  been  waived  In  tbe  bUL  Stephens 
Onnan,  10  Fla.  9;  Oarr  t.  Thomas,  18  Fla. 
786;  Fost«  T.  Amblor,  24  Fla.  619,  6  South. 
868;  Kenogg  v.  Singer  Mfg.  Oo,  85  Fla.  08, 
text,  105, 17  South.  68;  Day  v.  lonea,  40  Fla. 
448.  26  South.  275. 

An  examination  of  the  bUl  and  answer  dis- 
closes the  fact  that  almost  eveky  material 
allegation  In  the  blU  la  axpna^  denied  in 
the  anaww.  Has  tbe  ect  of  the  answer  a» 
evidrace  been  overcome?  We  Uilnk  not 
The  spedflc  ftaud  alleged  In  the  UU  Is  the 
dishonest  and  untrue  representation  made  by 
appellant  for  his  own  b«iefit  that  the  deed 
executed  to  him  by  appellee  waa.  In  legal 
effect  the  same  as  a  will.  This  la  the  ea- 
sence  of  tbe  Ull,  and  fttrma  flie  baals  of 
p^ee's  dalm.  This  all^Uon  la  expreasly 
dmled  In  tbe  answer,  and  the  evidence  wlg- 
nally  falls  to  sustain  It  Tbe  appdlee  herself 
did  not  so  testify.  She  testified  that  ahe  ask- 
ed appellant  when  he  came  to  her  house  In 
company  with  Mr.  Johnstm  Hootoa,  who  be- 
came one  of  tbe  subscrlUng  witnesses  to  tbm 
deed  and  also  took  the  atftoowledgment  of 
appellee  thereto,  If  he  had  brought  the  pa- 
per tor  her  to  sign,  and  be  rolled  '^ea," 
and  she  signed  It  She  tnrtber  testlfled  that, 
although  she  read  only  a  few  lines  of  the 
paper,  she  discovered  that  It  was  a  deed, 
when  ebe  remarked  to  tbe  said  Hootoo, 
"ThU  U  not  a  wUl;  It  is  a  deed,"  and  he 
replied,  "Miss  Laura,  you  had  better  let  it 
remain  this  way,  as  there  la  so  many  tech- 
nicalities In  wUIb;"  that  at  the  time  ap- 
pellant  "was  slttli^  up  In  the  window,  hot 
made  no  reply  whatever^;  tbat  appellee  took 
the  paper  out  of  tbe  room  to  get  a  Mr.  Porter 
to  witness  it  who,  bowevw.  refused  to  do  so 
becaose  it  was  a  deed  Instead  of  a  will;  that 
she  made  no  reply  to  Mr.  Porter,  because 
she  already  knew  It  was  a  deed,  but  return- 
ed to  tbe  room,  and  told  Mr.  Hooton  tbat  BCr. 
Porter  refused  to  sign  It  whereupon  appel- 
lant requested  said  Hooton  to  sign  it  who 
did  so;  tbat  she  said  she  was  willing  fer  It 
to  remain  that  way  If  It  was  not  recorded. 
There  is  no  testimony  that  appellant  agreed 
not  to  record  the  deed.  Appellee  herself 
did  not  BO  testify,  and  the  uily  otber  testi- 
mony In  addition  to  tbat  of  appellee  that  she 
made  the  statement  above  in  regard  to  not 
putting  the  deed  of  record  Is  that  of  J.  H. 
Porter,  who  says  he  heard  appellee  so  tell 
appellant;  but  appellee  herself  says  Porter 
was  not  present  In  the  room  at  the  time  abe 
told  appellant  not  to  record  the  deed.  Both 
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the  appellant  and  tbe  said  Hooton  teatlfled 
positlTely  that  no  request  waa  made  by  ap- 
pellee of  appellant  to  -vrichhold  the  deed  from 
record.  The  record  dlacloses  the  fact  that 
the  deed  from  appellee  to  appellant  vaa  re- 
corded on  the  20th  day  of  May.  1891,  and 
Miss  Mary  Martin,  one  of  the  BUbscrlblns 
witnesses  to  said  deed,  testified  that  about 
nine  or  ten  days  after  the  deed  was  executed 
she  was  Informed  by  Mrs.  Olara  Plnney 
that  tbe  deed  had  been  recorded,  and  that  she 
(Mary  Martin)  so  informed  appellee.  Mrs. 
Clara  Plnney  testified  that  shortly  after  the 
deed  was  executed  she  was  present  at  a  con- 
versation which  took  place  between  her  moth- 
er and  appellee,,  during  which  her  mother  In- 
formed appellee  that  the  deed  bad  been  re- 
corded at  Milton,  and  appellee  remarked  she 
waa  glad  It  had  been  recorded  at  Mlltw  in- 
stead of  Penaacola.  Misa  Martin  also  tes- 
tified that  on  tbe  same  day  tbe  deed  was  ex- 
ecuted appellee  told  her  that  the  deed  to 
appellant  covered  the  Garcon  land.  Bight 
dilTerent  witnesses— 8.-  C.  Plnney,  J.  J.  Hoot- 
on,  Mias  Mary  Duncan,  Irene  M.  PUmey, 
Lydia  Pell,  H.  B.  Plnney.  Clara  Plnney,  and 
I^Tlnla  Scott— testified  that  at  different 
times,  ranning  through  a  period  of  ycam 
after  tbe  date  of  tbe  execution  of  the  deed, 
appellee  had  made  admissions  to  them, 
against  her  interest  that  she  had  given  the 
land  to  appellant,  and  that  it  was  In  ac- 
cord with  her  intentions;  and  yet  not  for 
nearly  seven  years  after  tbe  deed  bad  been 
recorded,  and  for  more  than  one  and  a  half 
yeara  after  appellant  had  sold  It,  did  appel- 
lee bring  suit  against  blm.  To  say  the  least 
of  it,  this  was  gross  laches,  and  sufficient  to 
bar  relief,  unless  satisfactorily  explained, 
which  has  not  been  done.  There  la  some 
eoDfllct  In  tbe  testimony,  but  mostly  upon 
minor  and  Immaterial  points.  Much  of  the 
testimony  waa  also  Irrelevant,  Immaterial, 
and  In  many  respects  open  to  objections. 
However,  since  the  record  does  not  aflirm' 
atlvely  show  that  tbe  objections  to  tbe  ad- 
missibility or  competency  of  any  of  this  tes- 
timony, which  Is  found  in  the  record,  were 
presented  to  the  chancellor,  and  expressly 
mled  upon  by  blm  in  the  court  below  at  or 
befwe  tbe  final  bearing  of  the  cause,  we  can- 
not c<malder  or  allow  same  in  this  court 
Skinner  v.  Campbell.  46  Fla.  — ,  33  South. 
520;  Stockton  v.  The  National  Bank  of  Jacfc- 
■onrllle,  supra. 

As  we  have  already  seen,  the  testimony 
does  not  8up[>ort  tbe  allegations  of  the  bill, 
and  signally  fails  to  sustain  the  charge  of 
fraud  made  against  appellant  In  so  far  as 
the  testimony  tends  to  show  any  acts  of  fraud 
upon  tbe  part  of  appellant  other  than  those 
alleged  In  tbe  bill,  that  cannot  avail  appellee. 
Howard  v.  Pensacola  &  A.  R.  Co.,  21  Fla. 
&G0.  5  South.  356;  Tate  v.  Penaacola,  Oulf. 
Land  &  Development  Co.,  37  Fla.  439,  text 
455.  20  South.  642,  53  Am.  St.  Bep.  261;  Par- 
rlah  V.  Penaacola  &  A.  B.  Oo„  26  Fla,  251,  9 
South.  686. 


We  are  of  the  opinion  that  the  effect  of  the 
sworn  answer  as  evidence  has  not  been  over- 
come, and  that  all  tbe  errors  are  well  assign- 
ed. It  therefore  follows  that  the  decree  ap- 
pealed from  must  be  reversed,  and  it  is  so 
ordered,  with  directions  to  dismiss  tlie  bill; 
the  ftpptilea  to  pay  the  ooata  of  ttila  vpeaL 

SCOTT,  Sheriff,  et  al.  v.  JENKINS  et  al. 

(Supreme  Court  of  Florida.  Nov.  29,  1902.) 

HORTOAOB  FORBOLOBURB— PABnEa— DaSI>- 
SBAI^SXBGUTORS— POWBRS— DBORBB. 

1.  A  bill  was  filed  by  appellees  J.  &  D.  to 
foreclose  a  mortgage  on  real  and  personal  prop* 
erty  In  February,  1892,  against  uie  appeUanU, 
incmdlng  Mair  G.  HoUoway,  then  living.  It 
is  alleged  in  tAO  bill  that  W.  G.  HoUoway  in 
bis  lifetime  conveyed  tbe  mortgaged  real  e8> 
tate  to  Mary  O.  HoUoway.  On  October  8, 
1892,  and  before  the  issues  were  made  up, 
Mary  G.  HoUoway  died,  and  in  January,  188«t, 
her  administrator  was  made  a  party  defendant 
to  the  suit,  and  the  cause  proceeded  to  final 
decree  without  her  heirs  bemg  made  parties. 
Jleld,  that  under  aectiMl  1917  of  the  Bevisad 
Statutes  of  Florida  which  went  Into  effect  on 
the  13th  day  of  June.  1892,  tbe  hdr  or  hetan 
of  Mary  0.  HoUoway  were  necessary  parties 
to  the  suit,  so  far  as  the  foredosore  upon  tile 
real  estate  was  concerned. 

2.  Where  a  bill  alleges  that  real  estate  was 
conveyed,  as  in  tbe  first  headnote.  tbe  fact  that 
when  the  inatniment  purporting  to  be  a  con- 
veyance is  offered  in  evidence  it  appears  to 
have  no  seal,  does  not  support  tbe  contention 
that  neither  Mary  O.  Houoway  nor  her  hebrs 
have  any  Interest  In  the  real  estate  tiieretgr 
conveved  or  attempted  to  be  conveyed. 

3.  Complainants  having  filed  a  toll,  as  stated 
In  the  first  headnote,  acqnired  no  vested  interest 
in  the  statutory  power  which  the  law  anterior 
to  tbe  enactment  of  the  Bevlsed  Statutes  con- 
ferred upon  executors  and  administrators  in 
relation  to  the  real  estate  of  decedents,  and  the 
repeal  of  that  law,  pending  the  snit,  and  be- 
fore final  decree,  by  the  provisions  of  tbe  Be- 
vlsed Statutes  contained  Id  section  1917,  snd 
the  statute  enacting  the  same,  took  away  the 
statutory  power  of  an  executor  or  administra- 
tor in  regard  to  such  real  estate  under  such 
antecedent  law,  and  sabstituted  therefor  sncb 
authority  and  power  aa  ia  contained  in  said 
section  1917. 

4.  When  a  final  decree  of  foreclosare  upon 
the  real  and  personal  property  Is  made  In  a 
cause,  tbe  facts  being  such  as  are  stated  in  the 
previous  headnote.  such  a  decree  is  erroneous 
so  far  as  it  purports  to  be  a  foreclosure  of  the 
real  estate,  because  of  tbe  absence  of  neces- 
sary parties  having  an  interest  In  the  real  es- 
tate, but  Is  valid  as  a  foreclosure  of  tlw  personal 
property. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; William  D.  Barnes,  Judge. 

BUI  by  F.  J.  Jenkins  and  J.  T.  Davis,  Jr., 
against  Andrew  Scott  sheriff,  and  others. 
Decree  for  plaintiffs,  end  defendants  appeal. 
Beversed  In  part 

BenJ.  S.  Llddon,  for  appellants.  Francis 
B.  &  John  H.  Garter,  for  appellees. 

PER  CURIAM.  CARTER,  J.,  belBg  dis- 
qualified, took  DO  part  In  the  decision  of  this 


%  1.  See  Executors  snd  AOmlnlatratorL  vol.  IS, 
Cent.  Dig.  I  177»;  Fraadalent  ConvsysBosa,  vol.  M, 
One  Dig.  i  713.  v-t  «, 
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cause,  but  by  conmt  In  writing  filed  In  the 
eaiue  It  'was  agreed  tbat  It  Bbould  be  dtqHM- 
ed  of  by  the  two  remaining  JnstlceB,  who  re- 
ferred the  cBuae  to  Uie  commlsBlonera, 
Meisra.  HOCKEB  and  MAXWELI^,  fbr  con- 
alderatloD,  who  report  the  same,  recommend- 
ing zereEsai.  for  the  reasons  ber^naftn  stat- 
ed. 

In  Febmary,  1892,  appellees  filed  a  Mil 
against  Andrew  Scott,  sheriff  <tf  Jackson 
connty  and  ex  ofitdo- administrator  of  the 
estate  of  W.  Q.  HoUoway,  deceased,  Mary 
Holloway,  and  B,  H.  Walker,  T.  M.  Uvey. 
and  B.  G.  Fanner,  partners  under  the  firm 
name  of  Walker,  Bspey  ft  Farmer,  for  the 
purpose  of  fWecloslng  a  mortgage  executed 
by  W.  O.  Holloway  and  wife  In  bis  lifetime 
to  appellees,  Jenkins  and  Davis.  The  mort- 
gage was  glTen  to  secure  the  payment  of  a 
certain  obligation  In  writing  and  the  amonnts 
tbereln  named,  and  also  all  other  sums  of 
money  or  other  artlcia  advanced  to  said  "W. 
O.  Holloway  by  Jenkins  and  DaTls  before 
the  1st  day  of  October,  1881. 

The  property  described  In  tba  mortgage  Is 
certain  real  estate  situated  in  Jackson  coun- 
ty, Fla.,  and  the  cn^  of  averf  kind  grown 
by  W.  O.  Holloway.  or  In  whloh  he  bad  an 
Interest,  In  the  year  1881,  and  four  head  of 
horses  and  mules.  It  also  tnduded  a  stipula- 
tion that  W.  O.  Holloway  would  deliver  to 
the  mortgagees  all  notes,  mortgages,  and  oth- 
er Indebtedness  which  should  be  taken  by 
HoUoway  In  his  mercantile  bnalness  before 
the  maturity  of  the  obUgatlra  secured  by 
the  mortgage. 

It  also  alleged  that,  In  addition  to  the 
amounts  mentioned  in  Uie  written  obligation, 
complainants  advanced  to  Holloway,  prior  to 
October  1,  1881,  the  sum  of  94,895.48,  and 
subsequent  to  that  date  they  advanced  to 
him  the  sum  of  94,878.71,  and  that  he  had 
paid  the  eum  of  $2,656,  which  was  credited 
on  the  mortgage  indebtedness,  leaving  due 
thereon,  with  interest  to  December  14,  1891. 
tile  sum  of  $3,891.32,  and  that  between  Oc- 
tober 1  and  December  6,  1891,  Holloway 
paid  in  mon^  and  cotton  and  other  produce 
the  sam  of  $4,884.64.  which  amount  was 
credited  upon  the  advances  made  after  Octo- 
ber 1, 1891,  leaving  a  balance  due  upon  open 
aeconnt  of  $488.07.  The  bill  makes  certain 
allegations  In  refermce  to  the  payments 
made  and  tb^  application. 

It  Is  also  alleged,  among  other  tilings,  that 
Holloway,  Just  prior  to  his  death,  made  a 
pretended  sale  and  transfer  of  all  his  notes, 
accounts,  and  claims  due  to  him.  Including 
those  agreed  to  be  turned  over  to  complain- 
ants, to  defendants  Walker,  Bspey  &  Farm- 
er, and  also  pretended  to  sell  to  them  the 
said  horses  and  mules,  which  went  Into  their 
possession. 

It  Is  also  alleged  that  on  the  11th  day  of 
December,  1891,  W.  Q.  Holloway  was  Insol- 
vent, and.  Intending  and  contriving  to  de- 
fraud complainants  and  his  other  creditors, 
conveyed  by  certain  deeds  and  bills- of  sale 


to  Mary  Holloway  all  tile  lands  he  owned,  IB- 
cludlng  those  embraced  In  the  mortgage.  In 
consideration  of  certain  pretended  Indebted- 
ness from  htm  to  ho*,  and  also  conveyed  to 
his  Bt^Hnn,  the  son  ot  Haiy  Oilloway,  and 
to  Us  brother,  his  stock  of  merchandise,  of 
the  value  of  $2,600,  In  oonsktentlon  itf 
tain  pretended  Indebtedness  to  them.  All  ot 
the  defendants  appeared  and  filed  a  dannr- 
rer  on  the  ^ronnd  that  Om  bill  did  not  state 
a  case  entitling  complalnanta  to  the  r^ef 
prayed.  This  demuner  was  overmled 
tember  7.  1882. 

Subsequently  defendants  Scott  Walker,  Bs- 
pey, and  Farmer  filed  an  answer,  in  wlilch 
they  set  up  the  fact  by  way  of  plea  that 
Mary  Holloway  bad  died  on  the  8th  day  of 
October,  1882.  The  answer  denied  the  alle- 
gations of  fraud  In  tiie  bill,  and  set  up  cer^ 
tain  alleged  defenses  In  reference  to  pay- 
ments on  the  mortgage  Indebtedness  and  tbe 
application  of  payments  alleged  In  the  UH. 
Oonnsti  tor  complainants  suggested  tiie  death 
of  Mary  Holloway  and  the  appointmmt  ot 
J.  A.  Flnlayson  as  her  administrator,  and 
moved  the  conrt  to  make  him  a  party  defend- 
ant In  the  place  and  stead  of  Mary  Hollo- 
way, deceased.  The  court  ordered  In  Janu- 
ary, 1898.  tbat  the  cause  be  revived  against 
J.  A.  Flnlayson  as  administrator  ot  Mary 
Holloway,  deceased,  and  that  he  be  made  a 
party  defendant,  with  leave  to  answer  the 
bill.  This  defendant  filed  an  answer  In  part 
ad(^tlng  the  answer  of  bis  codef  endanta,  and 
In  addition  admitted  tbat  W.  O.  Holloway,  in 
his  lifetime,  executed  on  the.  11th  day  of 
December,  1881,  a  deed  of  conveyance  to 
Mary  HoUoway  of  the  property  alibied  la 
the  bill.  It  Is  denied  that  said  deed  was 
contrived  or  intended  to  defraud  the  credit- 
ors of  W.  G.  Holloway,  but  was  bona  fide  for 
the  consideration  of  $3,000,  due  from  Hollo- 
way to  said  Mary.  After  r^Ucattons  filed 
and  proofs  taken,  the  court  entered  a  decree 
in  effect  that  there  was  due  to  the  complain- 
ants upon  the  mortgage  indebtedness  the  sum 
of  $5,029.51  for  principal  and  Interest,  In- 
cluding $457.22  adjudged  tor  complainants' 
attorneys'  fees  under  the  mortgage;  that  the 
said  mortgage  was  valid  and  unpaid  to  the 
extent  named,  and  that  the  complainants  do 
have  and  recover  from  tiie  defendant  An- 
drew Scott,  as  sheriff  and  ex  ofildo  adminis- 
trator of  the  estate  of  Wm.  G.  Holloway,  de- 
ceased, the  aforesaid  sum  of  $5,029.61.  to- 
gether with  all  costs,  and  that  said  defendant 
do  pay  the  same  to  complainants  within  five 
days,  and  in  default  thereof  tbat  the  said 
defendants  and  each  of  them,  and  all  persons 
claiming  by,  through,  or  under  the  said  Mary 
Holloway  and  William  G.  Holloway.  deceas- 
Ad,  be- debarred  and  foreclosed  of  aU  right 
and  equity  of  redemption  In  the  mortgaged 
real  estate  (describing  It);  and  that  the  twt 
hones  and  a  mule  In  the  possession  of  the 
defendant  Robert  H.  Walker  be  delivered  by 
him  within  30  days  to  John  Milton,  who  was 
appointed  special  master  to  enforce  said  de- 
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cree;  and  in  default  thereof  tbat  be,  tb» 
Bald  Walker,  sbonld  pay  to  Bald  master  In 
lien  of  said  property  $75  for  the  gray  horse, 
$50  for  the  stallion  horse,  and  $30  for  the 
male  colt  in  money;  and  that  the  said  mas- 
ter sbonld  sell  all  of  said  property,  including 
the  lands,  at  public  auction,  after  the  l^al 
publication;  and  tbat  the  proceeds  tbereof 
be  paid  first  to  the  discharge  of  the  costs  and 
fees  of  the  special  master,  and  then  to  tbe 
complalnaQts  or  their  solicitor  In  full  satla- 
fiictlon  of  said  decree;  and  tbat  said  master 
report  said  sale  to  the  coart  for  confirmation 
before  executing  couTeyances  to  the  purchas- 
ers, and  tbat  after  confirmation  of  said  sales 
that  be  do  put  tbe  pnrcbasers  In  possession 
of  the  property  conveyed  to  them  respective- 
ly. The  decree  reserved  certain  other  qoee* 
tions  for  future  disposition  after  the  sale  oC 
the  properties  ordered  to  be  sold. 

At  the  threshold  of  the  Investigation  we 
are  confronted  with  the  question  of  an  ah- 
sence  of  necessary  piErties  to  the  proceed- 
ing. The  bill  alleges,  and  the  answers  of 
the  d^endants  admit,  tbat  the  lands  em- 
braced in  the  mortgage  were  conveyed  by 
deed  to  Mary  HoUoway  t)y  William  G.  HoI< 
loway  In  bis  lifetime,  but  subsequently  to 
the  execution  and  record  of  tbe  mortgage. 
The  answer  also  alleges  tbat  Mary  Hollo- 
way  died  on  or  about  the  8th  day  of  Octo- 
ber, 1892,  subsequently  to  the  date  that  our 
Bevlsed  Statutes  went  into  effect  The  fore- 
closure suit  was  revived  on  January  20, 
1893,  as  to  Mary  Holloway,  by  making  Fin- 
tayson,  sheriff  and  ex  officio  administrator 
of  her  estate,  alone  a  party  defendant  In 
her  stead.  Tbe  record  discloses  tbat  she 
left  at  least  one  son  as  ber  li^r  at  law,  but 
the  suit  has  not  been  revived  against  ber 
heir  or  heirs  at  law.  Prior  to  the  adoptl<m 
of'  the  Revised  Statutes,  when  our  statute 
law  made  real  estate  unconditionally  assets 
in  the  hands  of  an  executor  or  administra- 
tor. It  was  permissible  to  foreclose  a  niort- 
gage  against  tbe  administrator  alone  of  a 
deceased  mortgaged  (M«Tltt  v,  Daffln,  24 
Fla.  S20,  4  South.  806);  bnt  section  1917  of 
tbe  Bevlsed  Statutes  of  1892  changes  this 
me,  since  It  provides  that  real  estate  of  a 
decedent  shall  descend  to  the  heir  or  devi- 
see of  such  decedent,  and  remain  In  bis  pos- 
■PssliHi  ODtll  the  executor  or  administrator 
AaU  take  possession  of  or  sell  the  same,  un- 
der the  order  of  the  court,  for  the  payment 
of  debts,  etc.  In  tbe  case  of  Berlack  v. 
HaUe,  22  Fla.  236,  1  Am.  St  Rep.  18S,  It  was 
held  that  "the  owner  of  the  legal  title  of 
land  covered  by  a  mortgage  la  a  necessary 
party  to  a  suit  to  foreclose  the  mortgage, 
and  nether  such  ownw  nor  the'  legal  title 
is  affected  by  a  deed  and  sale  In  a  suit  to 
which  he  Is  not  a  party."  Mary  Holloway 
was  shown  by  the  pleadings  to  be  the  hold- 
er of  tbe  legal  title  to  the  mortgaged  lands, 
and  upon  her  death  such  lands  descended 
to  her  heirs  at  law.  Such  heirs  at  taw,  as 
htrtdera  of  the  legal  title  to  such  lands,  have 


never  been  bnraght  before  the  court  as  par- 
ties to  this  foreclosure  proceeding.  The 
circuit  court  had  no  authority,  under  these 
drcumBtances,  to  decree  a  foreclosure  of  the 
mortgage  as  against  such  lands,  in  tbe  ab* 
seace  from  tbe  suit,  as  parties  thereto,  of 
the  b^rs  at  law  of  Mary  Holloway,  deceas- 
ed, to  whom  the  legal  title  to  such  lands  de- 
scended at  her  death.  Neither  could  there 
be  a  proper  revivor  of  such  f(H«dosure  suit 
against  the  administrator  alone  of  Maiy  Hol- 
loway, deceased,  but  the  revivor,  to  have 
been  effectual,  should  have  be«i  against  her 
heirs  at  law.  Flnlayson,  Adm'r,  v.  Love 
(decided  at  the  present  term)  83  South.  806. 
Neither  can  this  court  with  propriety  pass 
upon  the  rights  of  snch  necessary  parties  in 
their  absence.  The  result  is  that  the  de- 
cree  of  tbe  drcuit  court  in  said  cause  must 
be  reversed,  and  this  conclusion  renders  it 
unnecessary,  if  not  improper,  f <v  us  to  no- 
tice any  of  the  other  questions  involved  in 
tbe  case. 

The  decree  of  the  drcult  court  In  said 
cause  Is  hereby  reretsed,  at  the  cost  of  tte 
appellees. 

On  Rehearing. 

(Division  A.   July  28.  1908.) 

HOOEBB.  J.  After  the  r^dltion  of  the 
decree  in  this  cause,  and  within  the  proper 
time,  a  petition  for  rehearing  was  filed  by 
app^eeSi  wherein  it  Is  stated  that  in  mak- 
ing the  decree  dismissing  the  cause  for  want 
of  parties  this  court  overlooked  some  of  the 
facts  of  the  case,  and  tbe  legal  principles 
applicable  to  them;  among  others,  that  the 
court  overlooked  the  fact  tbat  the  mort- 
gage sought  to  be  foreclosed  embraced  not 
only  real  estate,  bnt  certain  personal  prop- 
erty and  cboeee  in  action,  a  part  of  which 
had  been  sold  and  delivered  by  W.  Q.  Hol- 
loway, the  mortgagor,  to  appdla&ts  Walker, 
Bspey  &  Fanner,  after  tbe  execoUon  of  th« 
mortgage,  and  that  neither  Mary  Holloway 
nor  b&:  heirs  nor  administrator  were  neces- 
sary parties  to  the  litigation,  in  so  far  as 
tbat  property  was  concerned,  and  that,  It 
she  had  been  Interested  thaein,  her  adminp 
istrator.  and  not  her  heir,  would  have  been 
the  proper  party  defendant 

The  petition  also  suggests  thst  the  record 
dwws  that  tbe  title  to  real  estate  was  proi^ 
erly  represented  In  the  court  below,  because, 
although  the  answer  of  tbe  defendants  al- 
leged that  Mary  Holloway  died  on  the  8th 
of  October,  1892,  a  replication  to  the  answer 
was  filed,  which  put  tbat  fact  in  issue;  and 
that  no  proof  vras  offered  to  sustain  the 
allegation;  and  that,  aside  from  this,  the 
record  shows  that  by  an  agreement  between 
the  parties,  found  on  page  44  of  the  record. 
It  seems  to  have  been  conceded  by  all  par» 
ties  that  the  administrator  of  Mary  Hollo- 
way was  fully  authorized  to  repn$eent  the 
titie  to  the  real  estate  and  was  served  with 
proper  notice;  and,  further,  tbe  petitioner 
suggests   that,   the  administrator  having 
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been  made  a  party  In  accbrdance  with  the 
Btatiites  and  ruies  ot  court,  as  tbe  proper 
party  authorized  to  represent  the  title,  and 
BO  Judicially  declared  by  the  circuit  court, 
that  every  presumption  is  in  favor  of  tbe 
proposition  that  he  was  appointed  before  the 
Revised  Statutes  became  effective,  and  that, 
inasmuch  as  the  appellants  have  not  raised 
the  question  of  absence  of  Indispensable  par- 
ties In  this  court,  the  court  Itself  should  not 
sua  sponte  reverse  the  Bolfflnn  decrees  oC  tba 
court  below. 

It  is  further  contended  that  the  Instru- 
ment of  writing  from  W.  G.  Holloway  to 
Mary  Holloway,  attacbed  to  the  answer  of 
the  defendants  as  being  the  deed  of  convey- 
ance to  her  of  the  lands  embraced  in  the 
mortgage,  was  not  sealed,  and  was  Inef- 
fective, both  In  law  and  equity,  as  a  con- 
veyance of  tbe  title  to  Mary  Holloway,  and 
that  the  title  remained  In  W.  O.  Holloway 
up  to  the  time  of  his  death.  In  December, 
1801.  This,  we  believe,  la  the  substance  of 
the  petition  for  a  rehearing.  After  consid- 
eration, the  petition  for  a  rehearing  was 
granted. 

It  Is  very  ably  argued  by  the  appellees  that 
the  rule  laid  down  In  Merrltt  v.  Daffin,  24 
Fla.  320,  4  South.  806,  which  holds  that  "an 
administrator  boldlng  the  real  estate  of  his 
Intestate  as  assets  Is,  under  the  laws  of  Flori- 
da, the  only  necessary  party  to  a  suit  for  tbe 
foreclosure  of  a  mortg^e  made  by  the  in- 
testate," and  that  the  heir  is  not  a  necessary 
party,  and,  though  not  a  party,  is  concluded 
by  a  decree  of  foreclosure  and  sale  therein 
against  the  administrator,  has  not  been  al- 
tered by  section  1917  of  tbe  Revised  Statutes 
adopted  In  1882.  That  section  Is  as  follows: 
"Real  estate  shall  be  liable  for  tbe  debts  of 
a  decedent,  but  sliall  descend  to  the  heir  or 
devisee  of  such  decedent  and  remain  in  his 
possession  until  the  executor  or  administrator 
shall  take  possession  of,  or  sell  tbe  same,  un- 
der the  order  of  the  court,  for  the  payment 
of  debts,  or  until  the  same  shall  be  sold  under 
execution  by  any  creditor  of  the  decedent" 

Before  the  enactment  of  the  Revised  Stat- 
utes, chapter  1732,  p.  14,  Laws  1870,  was  In 
force.  The  first  section  of  the  act  provided 
that  "real  estate  shall  be  considered  assets 
In  the  hands  of  an  executor  or  administra- 
tor." The  second  section  provided  that  "real 
estate  In  the  hands  of  an  executor  or  an  ad- 
ministrator shall  be  equally  liable  with  per- 
sonal proi>erty  to  levy  and  sale  under  an  exe- 
cution upon  any  Judgment  against  such  ad- 
ministrator or  executor,"  etc.  The  third  sec- 
tion related  to  conveyances  of  lands  and 
tenements  sold  In  pursuance  of  a  will,  or  by 
order  of  the  court  If  not  authorized  by  the 
will.  Section  2  is  embraced  In  section  1918, 
Bev.  St  1892,  and  a  portion  of  section  3  Is 
embraced  In  section  1919,  Rev.  St  1892;  but 
section  1,  making  real  estate  assets  In  the 
hands  of  an  executor  or  administrator,  Is 
entirely  omitted.  It  is  contended,  however, 
that  inasmuch  as  real  estate  may  be  sold  on 


ezecutioii  against  the  administrator  under 
section  1918,  Bev.  St  1892,  and  as  section 
1934,  Rev.  St  1892,  authorizes  conveyances 
by  an  administrator  in  pursuance  of  dece- 
dent's contracts  to  convey  real  estate,  and 
section  1639  authorizes  attacbments  against 
assets  of  a  testator  or  Intestate  where  the . 
administrator  or  executor  resides  or  has  re- 
moved beyond  the  limits  of  the  state,  and  as 
these  several  sections  are  substantially  taken 
from  the  Isws  In  force  and  referred  to  in 
Merrltt  t.  Daffin,  Including  the  omitted  sec- 
tion making  real  estate  assets,  as  the  basis 
of  that  decision,  the  quoted  section  of  the 
Revised  Statutes  (section  1917)  has  not  al- 
tered the  rule,  and  that  real  estate  la  now 
assets  In  the  liands  of  an  executor  or  ad- 
ministrator for  the  payment  of  debts.  We 
have  carefully  considered  the  argument  and 
examined  tbe  authorities  cited,  and  our  Judg- 
ment is  that  the  revisers,  and  the  Legislature 
in  enacting  the  revision,  had  in  mind  the  jffe- 
vIouB  decisions  ot  this  court  and  Intended 
to  materially  change  the  status  of  an  executor 
or  administrator  towards  real  estate,  at  least 
so  far  as  the  right  to  the  possession  thereof 
is  concerned.  In  the  case  ot  Sanchez's  Adm'r 
T.  Hart  17  Fla,  607,  this  court  had  occasion 
to  determine  the  effect  of  the  statute  whldi 
made  real  estate  assets  for  the  payment  of 
debts,  taken  in  connection  with  the  other 
statutes  referred  to,  and  held  that  their  ^• 
feet  was  to  give  the  administrator  the  right 
of  entry  and  the  right  to  the  possession  of 
real  estate,  as  well  as  rents  and  profits,  and 
tberefore  he  alone  bad  the  right  to  bring  an 
action  of  ejectment 

The  case  oi  Merritt  t.  Daffln,  supra,  and 
other  Florida  cases  to  the  same  effect  ace 
relied  on.  The  court  says  ^age  328,  24  Fla., 
page  808.  4  South.):  "It  Is  unnecessary  to 
review  all  the  statutes  upon  which  these  de- 
cisions are  branded.  Tbe  conclusions  reached 
flow  naturally  and  logically  from  the  fact 
that  our  statutes  have  made  lands  'assetB,' 
and  that  as  such  they  are  answerable  In  tbe 
hands  of  the  executor  er  administrator  for 
the  payment  of  the  decedent's  debts;  and  as 
assets  the  administrator  is  the  one  In  whose 
possession  the  law,  by  making  them  such, 
places  them,  and  to  whose  care  it  tatrusts 
them."'  It  Is  plain  from  a  perusal  of  the 
opinions  in  these  and  other  cases  what  great 
Importance  is  attacbed  to  the  word  "assets," 
used  In  the  then  existing  statute.  This  Is 
peculiarly  apparent  from  the  above  language 
quoted  from  Merrltt  v.  Daffln.  Certainly,  then, 
the  Legislature  had  a  purpose  In  omitting 
from  the  Revised  Statutes  the  section  mak- 
ing real  estate  assets  in  the  hands  of  an  ad- 
ministrator or  executor.  We  think  it  la  plain, 
under  section  1917,  Rev.  St  1802,  that  an 
executor  or  administrator  baa  no  rlgbt  to  the 
possession  of  a  decedent's  real  estate  until 
ordered  by  a  competent  court  to  take  posse*- 
sion,  and  that  it  remains  In  the  possession  ot 
the  heir  or  devisee  until  such  order  has  been 
made,  or  until  it  shall  be  sold  under  execu- 
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tion  by  a  ctedltor.  Tbe  MQ  allegei  poaltlTely, 
on  page  6,  Uiat  W.  G.  Holloway*  on  t2»  11th 
.  day  of  December,  1891,  conveyed  by  deed  all 
tbe  lands  be  owned  to  Mary  HoUoway.  Tbe 
belr  or  faebs  of  Maiy  H<dIoway  irere  not  af- 
forded an  oi>E)ortunlty  to  admit,  deny,  or 
prove  the  fact  alleged  In  the  biU. 

It  Is  further  contended  that,  ai  thla  Mil 
waa  filed  In  February,  1892,  before  tbe  Re- 
vised Statntes  went  Into  dfect  (June  18, 
1892),  and  aa  It  appears  that  the  deed  to 
Mary  HoUoway  by  W.  O.  Holloway  Intro- 
duced In  evldenco  was  without  a  seal,  aald 
deed  was  void,  and  the  title  did  not  paaa 
from  W.  G.  Holloway  to  ber;  that  this  was 
the  status  ctf  the  title  when  the  bill  was 
filed  against  the  admlnlstra^  of  W.  O.  Hol- 
loway; and  that  the  rights  ot  tiie  admlnls- 
trator  to  tbe  real  estate  could  sot  be  divested 
by  section  1017,  Bev.  St  1892,  as  that  would 
be  giving  the  sectbin  a  retroactive  effect 
Under  the  aUegathm  of  the  bill  alleging  the 
making  of  the  deed  by  W.  Q.  Holloway  to 
Mary  Holloway,  we  are  not  prepared  to  say 
that  tbe  complainants  In  the  bill  can  avaU 
themselves  of  the  alleged  defect  In  the  deed, 
nor  Is  ft  clear  that  the  instrument  purporting 
to  be  a  deed  can  be  ignored  as  conferring 
no  equitable  rights  upon  Mary  Holloway.  1 
DevUn  aa  Deeds,  1  246;  Beardsley  t.  Knigbt; 
10  Vt  185.  83  Am.  Dec;  193;  Frost  v.  Wolf, 
77  Tex-  45S,  14  S.  W.  44U,  19  Am.  Bt  Rep. 
761;  1  Pomeroy'B  Bq.  Jur.  C2d  Ed.)  |  383;  Mc- 
Oaleb  V.  Pnidat,  25  Miss.  2S7;  Wadswortb 
T.  Wendell,  6  Johns.  Ob.  224. 

The  third  section  of  the  act  of  1891  (page 
83,  c  40SS)  enacting  the  Revised  Statntes  la 
as  follows:   "The  repeal  of  any  statute  by 
said  revision  shall  not  affect  any  right  ac- 
cmed  before  such  repeal."  It  Is  alleged  In 
the  answer  of  the  administrator  that  Mary 
HoUoway  died  on  tbe  8th  day  of  October, 
1892,  pending  the  suit,  and  therefore  before 
the  Issues  were  made  up.  There  was  a  gen- 
eral r^llcatlra  to  this  answer,  and  no  proof 
was  taken  on  this  point;  but  that  was  ren- 
dered unnecessary  1^  the  act  of  the  complaln- 
ante  In  cansUv  Bfary  Holloway's  administra- 
tor to  be  made  a  party  to  the  suit  This  was 
equivalent  to  an  admission  by  the  complatn- 
ants  that  Mary  HoUoway  had  died  as  stated 
In  the  answer.  Besides,  the  record  shows 
tlmt  on  the  7th  day  ot  September,  1892,  tbe 
Jn^e  ororruled  the  demurrer  of  all  the  de> 
fmdanta.  Including  Mary  Holloway,  to  -the 
liUL   The  presumption  Is  that  she  was  llvli^ 
jit  that  tlmeu  It  seems,  therefore,  to  be  dear 
■ttiat  Mary  Hf^oway  was  alive  until  after 
tbe  Berlsed  Statutes  went  into  effect,  and 
that  no  right  had  accrued  to  the  com^aln- 
ants  to  sue  her  administrator  before  that 
time,  even  if  it  could  be  contended  that  at 
any  time  before  a  final  decree  the  complain* 
ants  had  an  accrued  right  in  statutory  pow- 
ers conferred  on  an  administrator.  South 
Carolina  v.  Oalllard.  101  V.  S.  433,  26  L.  Ed. 
03T;  Gllleland  v.  Schuyler,  9  Kan.  660;  New 
Ixvndon  Northern  Railroad  Ca  T.  Boetm  ft 


Albany  Railroad  Oo.,  102  Mass.  380;  Inhabit- 
ants of  Mocnawhoc  Plantation  v.  Thompson, 
86  Me.  866;  Olty  of  Detroit  v.  Ghapln,  1G8 
Mich.  136,  66  N.  W.  687,  37  L.  B.  A.  891; 
Commonwealth  t.  fieatty,  1  Watta,  382. 

In  Bank  of  Hamilton  v.  Dudley's  Lessees, 
2  Pet  492,  7  L.  Ed.  496,  Ghief  Justice  Mar- 
shall, In  discussing  a  kindred  qnestlbn  to  the 
one  at  bar,  says:  "Counsel  for  plaintiff  In 
tacrm  have  also  eaateaHoA  that  tbe  Int^ 
est  of  tbe  admlnlslzators  In  the  real  estate  as 
trustees  for  the  creditors  was  a  vested  inter- 
est whldi  the  rctpeal  of  the  law  cwld  not 
divest,  and  that  thc^  might  proceed  to  sell 
under  the  sanction  of  an  order  made  even  aft- 
er the  law  vnM  repealed.  This  Is  a  p<dnt  on 
wUdi  we  cannot  doubt.  The  lands  of  an  in- 
testate descend  not  to  the  admlnlstraftMr,  but 
to  the  heir.  They  vest  in  blm,  liable,  It  is 
true,  to  the  debte  of  the  ancestor,  and  sub- 
ject to  be  sold  for  those  debts.  The  adminis- 
trator has  no  estate  in  tbe  land,  but  a  power 
to  sell  under  the  authority  of  the  court  of 
common  pleas.  This  Is  not  an  independent 
power  to  be  eiercised  at  discretion,  when 
the  olgency,  in  his  opinion,  may  require  it 
but  is  conferred  by  the  court  in  a  state  of 
things  prescribed  Iqr  law.  The  order  of  the 
court  is  a  prereqnialte,  Indl^pasatae  to  the 
very  existence  of  the  power;  and.  If  the  law 
which  authorized  tbe  court  to  make  the  ox^ 
der  be  reiraaled,  the  power  to  sell  can  nevw 
come  Into  existence.  Tbe  repeal  of  such  a 
law  dtveste  no  vested  utate,  but  is  tbe  ex- 
ercise of  a  legislative  power,  which  evoy 
Legislature  possoses.  The  mode  of  subject- 
ing the  property  of  a  debtor  to  the  demands 
of  a  creditor  must  always  dq>end  on  the  vrls- 
dom  of  the  Legislature."  Campan  v.  Glllett 
1  Mich.  416,  63  Am.  Dec.  78:  Sutherland  on 
Statutory  Construction,  |  166. 

Tbe  act  enacting  the  Bevised  Statates  re- 
pealed aU  statutes  of  a  general  and  perma- 
nent nature  and  imrta  thereof,  not  Included 
In  the  Bevised  Statutes  or  continued  in 
force  by  reference  therein. 

It  Is  also  contended  that  because  it  does 
not  appear  from  the  record  that  an  order 
was  not  made  giving  the  administrator  the 
right  to  take  possession  ot  the  real  estate; 
It  must  be  presumed  that  a  proper  wder 
was  made.  We,  however,  think  that  even 
If  such  an  order  were  alone  suffldeut  to  reih 
der  the  hdrs  unnecessary  parties,  such  an  or- 
der  should  be  alleged  la  the  MIL  2  Phillips 
on  Evidence  (4th  Am.  Ed.)  p.  471,  note  428.  on 
the  necessity  of  pxoot  ot  a  power,  and  Bleh- 
ardson  v.  Gilbert  21  Fla.  644,  text  647,  An- 
deison  v.  Northrop,  30  Fhu  612.  12  South. 
818,  and  Plnney  v.  Ftamey  (the  last  case  de- 
cided at  the  iwesent  term)  36  Sontb.  86,  are 
authorities  for  the  proposition  that  a  bill  is 
most  strongly  constmed  agAinst  the  pleader, 
and  that  no  facto  are  In  Issue  except  such 
u  are  allied.  Stark  v.  Brown,  12  Wis. 
672,  78  Am.  Dec.  762,  Is  an  instmctive  case 
upon  the  relatitm  of  an  admlnistrabv  or  ex- 
eent<ff  to  the  real  estate  of  a  decedent 
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It  i»  also  contended  ttaat.  If  the  court  Btaonld 
be  of  opinion  that  the  heirs  of  Mary  H<^o- 
way  were  lucessary  parties  to  the  foreclo- 
sure against  the  land,  yet,  under  eqolty  rule 
84,  the  defmdants  not  having  made  any  ob- 
jection by  plea,  answer,  or  otherwise,  that 
the  suit  was  defective  for  want  of  parties, 
this  oonrt  should  affirm  the  decree,  saving 
the  r^htB  of  absent  parties.  This  contention 
is  answered  In  Roblnaoa  t.  Howe,  Sfi  Pla.  78, 
text  81,  17  Sonth.  368.  The  court  aays: 
"The  failure  to  raise  the  objection  by  de- 
mnrrw,  plea,  or  answer  that  necessary  and 
Indlspouable  parties  are  not  made  to  a  bill, 
la  not  a  waiver  of  the  right  to  make  soch  ob> 
Jecttott  before  final  hearing,  or  even  on  ap- 
peal." 

The  court  proceeds  to  say  Q>age  82, 8B  Fla., 
page  871,  17  South.)  that  after  It  had  devel- 
oped In  the  testimony  that  oflier  parties  than 
those  btfore  the  court  had  acquired  an  Id- 
torest  In  the  lot  sought  to  be  snbiected  to  the 
Judgment  lien,  the  court  should  have  requir- 
ed tbem  to  be  made  parties  to  the  suit  Page 
82,  85  Fla^  page  871,  17  South.;  Sloan  v. 
Sloan.  21  Fla.  689;  I^ytm  t.  Beglster,  86  Fla. 
273,  18  Sonth.  889;  Jordan  t.  Sayre,  29  Fla. 
100,  10  South.  828.  In  the  case  of  Oreelcgr 
T.  Hendricks,  28  Fla.  366,  2  South.  620,  the 
third  headnote  Is  as  fenows:  "When  a  de- 
<Tee  has  bem  rendoed  In  the  absence  of  inwp- 
er  parties,  It  will  be  reversed  by  the  appel- 
late  court  of  ito  own  motion." 

It  Is  further  contended  that,  even  If  the 
decree  appealed  from  Is  faulty  aa  regards 
necessary  parttea  to  a  fbredosure  of  real  es- 
tate. It  was  not  defective  In  regard  to  par- 
ties as  a  fbreclosure  of  ttie  personal  pn^- 
erty.  We  have  carefully  examined  this  etm- 
tentton,  and  we  think  It  Is  sound. 

As  regards  the  personal  estate  of  W.  O. 
Hcrfloway,  deceased,  embraced  in  the  mor^ 
gage.  It  was  assets  In  the  hands  of  his  ad- 
mlnlstiator  for  the  payment  itf  his  debts,  and 
as  to  that  part  onbraced  In  the  mortgage 
foreclosed  in  this  case  the  administrator  was 
tiie  pn^ier  party  defendant  In  this  proceed- 
ing, and  nether  Ibe  heirs  of  W.  O.  Hollo- 
way  nw  the  heirs  of  Uary  Holloway  were 
necessary  or  IndlspensaUe  parttes  to  su^  a 
proceeding  (Morltt  v.  Da01n,  24  Fla.  820,  4 
South.  806);  and.  If  the  bill  had  only  sought 
a  foreclosure  against  the  personal  proporty, 
no  objection  could  be  taken  for  lack  of  par- 
tieiH  alfiiou^  an  accounting  was  essential 
to  the  ascertainment  of  the  amount  due  Hie 
complainant  Inasmuch,  thertfore,  as  the 
decree  was  unobjectionable  In  respect  of.  par- 
ties as  to  the  foredosore  of  the  mortgage  up- 
on the  pmonal  property,  we  tiilnk  the  de- 
cree of  tills  court  reversing  the  decree  en- 
tirely was  eroneons;  and  that  as  to  that 
part  of  the  decree  b^w  which  ascertained 
the  amount  due  the  complainants,  and  which 
decreed  a  foreclosnre  against  the  penonal 
property,  it  should  stand,  unless  otherwise  er* 
roneous.  It  Is  Insisted  by  appellants  that 
there  Is  mot  in  the  accouatbift  vis.,  that  the 


(Tedlta  were  not  property  applied,  and  tiie 
amount  decreed  to  be  due  In  the  mmtgagewas 
excessive.  We  have  carefully  examined  the 
various  Items  of  the  accounts,  and  are  unable 
to  say  that  tiie  decree  upon  the  fkcts  Is  clear- 
ly erroneous,  and  ther^ore  revwslble.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  decree  appealed  ftom,  In  so  far  as  It 
decrees  a  foreclosure  and  sale  of  the  real  es- 
tate described  In  the  blU  and  decree  be. 
and  the  same  la  hereby,  reversed,  and  that 
In  all  other  respecta  It  Is  affirmed.  It  is 
further  ordoed,  adjudged,  and  decreed  tiiat 
the  coflta  of  the  appellate  proceedings  be  tax- 
ed equally  betweoi  the  aK>eUanto  and  an>el- 
lees,  and  tSait  such  other  and  further  pro- 
ceedings be  bad  as  to  the  making  of  new  par- 
ties and  the  making  of  other  orders  and  de- 
crees. In  so  far  as  the  real  estate  Involved  la 
concerned,  as  may  be  prayed  for  and  may  be 
Gonidstant  with  equity  practice. 


(48  Fla.  5U> 
STBBBB  V.  TENTION  et  aL 

(Supreme  Court  of  Florida,  Dlviflion  B.  July 
28,  1908.) 

SUIT  AQAINST  EXBCDTORr-TACATINa  DBaX>— 
NBCSSSART  PARTIES. 

1.  Since  the  adoptioo  of  the  Revised  Statutes 
of  1892,  a  bill  io  equity  caonot  be  roaiotained 
against  an  executor  alone  to  cancel  and  anool 
a  deed  conreylng  real  estate  to  hia  testator  in 
his  lifetime,  and  other  conveyancea  constituting 
links  io  the  chain  of  title,  where  the  will  does 
not  vest  the  title  to  such  real  estate  in  tho 
executor,  and  oo  order  of  a  competent  court 
directing  the  executor  to  take  possession  there- 
of has  Been  made.  In  such  cases  the  heirs  at 
law  or  devisees  are  indispensable  parties,  and  a 
decree  sranting  relief  against  the  executor,  to 
which  the  heirs  or  devisees  are  not  parties,  will 
be  reversed  br  the  appellate  court 

(SyllabOB  by  the  Court.) 

Appeal  from  Circuit  Court  HlllBborongh 
County;  William  A.  Hocker,  Judg& 

Bill  by  Laura  Tentlon  and  otbers  agalnat 
Robert  Steere,  executor  of  Owen  B.  Steoe. 
Decree  for  complainants,  and  defendant  ap- 
peals.  Reversed  In  part 

G.  B.  Wells,  for  appellant  Thunaa 
mer,  for  appellees. 

CARTER,  P.  J.  In  November,  1899,  In  the 
circuit  court  of  Hillsborough  county,  the  ap- 
pellees filed  their  amended  bill  of  complaint 
agalnat  appellant  and  against  James  H. 
Welch  and  Thomas  McKnlght.  The  bill  al- 
leges that  complainante  Laura  Tention,  Ga- 
briel McKnlght,  LUIle  HcNelr,  WlUte  Uay 
Wright,  and  Albert  Wright  are  the  surviving 
heirs  at  law  of  Andrew  McKnigbt,  who  died 
in  February,  1886,  seised  and  possessed  of 
certain  real  estate  In  the  dty  of  Tampa, 
therein  described,  which,  upon  his  death,'  de- 
scended to  his  heirs  at  law;  that  In  January, 
1887,  the  defendant  Thomas  UcKnlght  wan 
by  tile  comity  Judge  6t  filtlsborough  county 
duly  appointed  aditilnUttrator  of  the  esta,te  of 
said  Andrew  "McKnlgh^  deceased,  and  aa 
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neb  Abtetawd  poHMslon  and  control  of  said 
real  estate;  that  la  May,  1802.  the  defendant 
Jamea  H.  Wdch  m»  bj  nld  county  Judge 
appointed  soaxdlan  of  the  minor  heirs  <riE 
.Andrew  IfcKnl^  deceased,  and  on  the 
same  day  an  ord«  was  made  by  said  coanty 
Jodge  authoxlclng  said  goardlan  to  sell  said 
real  estate  as  the  pn^terty  of  stld  minors; 
that  In  pnnnance  of  bu<A  order  of  sale  said 
guardian  nM  the  pn^ierty  at  private  sale  to 
defendant  Thomas  McKnlght  and  executed 
a  eonTsyance  therefor;  that  on  Ffebmaty  29, 
1896;  the  defendant  mMmias  UcKnlgbt  and 
AmsTids  McKnlght  his  wife,  conveyed  said 
real  estate  to  Owen  BL  Steere  for  a  steted 
eonsldnatlon  ot  |1,570;  that  afterwards 
Owen  a  Bteere  died,  and  Vtobtst  Steere  was 
dnly  a^wlnted  his  executor.  The  bill  fur^ 
ther  all^^  ttut  ttie  guardian's  sale  of  tbe 
real  estate  of  the  minors  to  Told  for  various 
reasons  set  forth  mereln;  ttat  Thomas  Hc- 
Knlglit  and  James  H.  Welch  had  never  ac- 
eomited  for  the  purchase  m<m^  or  rente  of 
ssld  property;  and  prays  Ibat  Thomas  Mc* 
Kidgbt  and  James  30.  Welch  be  required  to 
account,  that  the  sale  of  tbe  real  otate  be 
set  aidde  as  fraudulent  and  void,  that  all  per- 
sons claiming  the  property  through  the  de- 
fendante  or  either  of  them  be  required  to  sut^ 
render  and  deliver  poseesMon  of  said  real 
eetate  to  complelnante,  and  for  general  relief. 

Su^  proceedings  were  sabaequently  had 
Oat  on  June  27, 1900,  tbe  court  entered  a  de- 
cree, which.  In  80  fAr  as  It  affects  the  Inter- 
este  of  appellant,  cancels  and  annnia  tbe  or- 
der of  sale  made  by  tbe  county  Judge  In 
1892,  the  deed  of  conveyance  executed  by 
Welch  to  Thomas  McKnlght  In  pursuance 
thereof,  and  the  deed  of  conveyance  executed 
by  Thomas  McKnlght  and  wife  to  Owen  IS, 
Steere  In  1896,  as  clouds  upon  the  title  of 
complainants,  and  mjulrea  appellant,  aa  ex- 
ecutor of  the  last  will  and  testement  of 
Owen  E:>  Steere,  deceased,  to  render  up  and 
deliver  to  complainants  the  possesBlon  and 
control  of  said  real  eetete.  From  that  decree 
this  appeal  la  taken. 

Several  Interesting  questions  are  presented 
In  the  assignment  of  errors  and  briefs  of 
counsel,  but  they  cannot  be  considered,  as 
the  decree  must  be  reversed  m  account  of 
a  defect  as  to  parties. 

Tbe  proceedings  here  under  review,  so  Car 
as  appellant  Is  concerned,  seek  to  cancel  and 
annul  a  deed  conveying  real  eetete  made  to 
bis  testator,  Owen  ID.  Steere.  In  bis  lifetime, 
together  with  other  conveyances  constituting 
UnkB  In  tbe  chain  of  title.  Tbe  Mil  alleges 
that  the  testator  died  snbsequmt  to  the  adop- 
tion of  the  Revised  Stetutes  and  prior  to  the 
Jtistitntlon  of  the  suit.  His  heirs  at  law  or 
devisees  are  not  made  parties  to  the  proceed- 
ings. It  to  not  alleged  hi  tbe  bUl  that  the 
testator's  will  vested  In  the  executor  title  to 
tbe  real  estate  In  controvervy,  nor  is  It  al- 
leged that  the  executor  ever  In  tect  had  pos- 
session, or  that  he  bas  ever  been  directed  to 
take  possession,  of  socb  r«il  estate  by  a 


eourt  of  con^Mftent  JurlscUctlon.  Under  these 
drcumstattces  be  Is  not  sbOTni  to  have  au- 
tiiorlty  to  represent  the  title;  and  this  court 
must  reverse  the  decree  rendered  against  blm 
for  that  reason.  Seott  t.  JenUns  (dedded  at 
this  term)  35  South.  lOL 

Tbe  decree  ot  the  circuit  court,  in  so  fhr 
as  It  affecte  the  appellant,  to  reversed,  and 
tile  cause  to  mnanded  for  such  further  pro- 
ceedii^  aM  may  be  agreeable  to  equity  and 
constotent  with  tUs  opinion. 

Tbe  coata  of  ttato  court  vrill  be  taxed  equal- 
ly between  the  aw^lurt  and  the  appellees. 


ox  Ala.  1) 

BUSS  T.  STATEL 
(Supreme  Court  of  Alabama.   Jane  SO,  1003.) 

GAHINO— CARD  PLATINO— INSTRUCTIONS. 

1.  Where,  In  a  prosecotioo  for  gaming  on 
Snnday,  It  was  diarged  that  defendaQt  was  en- 

eged  Id  a  same  of  cards  on  that  day,  tbat  he 
t  on  the  game,  and  that  the  game  played  was 
one  which  could  not  be  played  witbout  betting. 
It  was  ueceBsary  to  ■ustain  a  conviction  that  tbe 
state  eatablisb  the  betUng,  as  well  aa  the 
card  playing,  beyond  a  reasonable  donbt:  and 
hence  an  tnstmction  that  U  tbe  jury  foand  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  played  cards  oa  Sunday,  within 
the  connty,  and  within  12  montha  before  toe 
commencement  of  tbe  prosecution,  they  should 
find  defendant  guilty,  was  error. 

Appeal  from  Grtmtoal  Onurt,  Pike  Comity; 
T,  li.  Barom,  Judga 

Will  Buss  was  convicted  of  gaming  tm  Sun- 
day, and  he  appeals.  Reversed. 

Foster,  Samfmd  &  Camdl,  tor  appelant 
Massey  Wilson,  Atty.  Oen^  Cor  tbe  State; 

McOUBXLAN,  &  J.  Tb»  complalat  diar- 
ges  tbat  the  defendant  "mitowfuUy  engaged 
to  gaming  on  Sunday,"  ete.  The  evldeue 
was  tree  from  all  conflict,  and  afflrmatlre 
and  positive  that  the  defendant  (m  a  certain 
Saturday  night  played  a  game  of  cards,  that 
defendant  bet  ou  said  game,  and  that  It  was 
a  game  wUch  could  not  be  played  wlOiout 
betting.  The  only  conflict  to  the  evidence 
was  as  to  the  time  of  thto  gamtog,  tbe  evi- 
dence for  the  state  going  to  show  that,  though 
commenced  before  12  o^clock  that  night.  It 
was  continued  b^ond  that  hour,  and  several 
minutes  toto  Sunday  mwnlng,  when  tiie  de- 
fendant and  those  playtog  and  betting  with 
him  were  surifflsed  and  arrested  by  police 
ofllcws;  wbOe  the  evidence  for  the  defense 
went  to  show  tbat  toe  layers  were  arrested 
and  the  game  broken  up  a  few  mtoutes  before 
tbe  hour  of  12.  Bo  toat  tbe  court  might  well 
have  charged  the  Jury  that,  If  they  believed 
the  whole  evidence  as  to  the  playing  and  bet- 
ting beyond  a  reasonable  doubt,  and  believed 
further,  beyond  a  reasonable  ^cbt,  tbat  the 
gamtog  occurred  after  midnight,  toey  should 
find  the  defendant  guilty.  This  to  putting 
the  case  to  the  most  favorable  possible  light 
for  tbe  state.  The  Jury  were  not  bound  to 
believe  any  iiart  of  toe  evidence.  They  might 
have  believed  tbat  a  game  was  played,  but 
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tbat  It  was  a  game  which  conld  be  played 
without  gambling  upon  It,  and  tbey  might 
have  had  a  reasonable  doubt  that  defendant 
did  gamble  on  It.  Gaming,  and  not  card 
playing,  was  the  offense  charged.  To  estab- 
lish It,  the  betting  had  to  be  proved  beyond 
a  reasonable  doub^  as  well  as  the  card  play- 
ing, when  a  betting  on  a  game  of  cards  Is  re- 
lied on.  It  should  have  been  left  open  to  the 
jury  to  And  the  truth  as  to  the  betting,  dis- 
sociated with  their  finding  as  to  the  card 
playing.  This  was  not  done  In  the  charge  of 
the  court,  but  the  contrary.  The  Jury  were 
required  to  convict  on  the  card  playing, 
whether  there  was  any  betting  or  not  A 
part  of  the  court's  oral  charge  bearing  upon 
tills  point  is  In  the  following  language:  "If 
you  And  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  played  cards 
on  Sunday,  and  that  It  was  in  this  county, 
and  within  twelve  months  before  the  com- 
mencement of  tills  prosecution,  then  you  must 
find  the  defendant  guilty."  To  this  an  ex- 
ception was  reserved.  The  other  part  of  the 
oral  charge  set  out  In  the  bill  of  exceptions 
to  relieve  this  does  not  do  so,  since  it  is  of 
no  cousequence  that  the  jury  should  find  that 
the  defendant  played  at  the  game  of  cards 
testified  to  In  the  case  unless  they  should  also 
find  that  he  bet  at  that  game;  and  the  fact 
that  one  of  the  witnesses  testified  that  the 
game  being  played  could  not  be  played  with- 
out betting  on  it  did  not  conclude  the  Jury  in 
ttiat  particular.  The  hsstructlon  was  erro- 
neous. We  cannot  say  that  it  did  not  preju- 
dice the  defendant,  though,  of  course,  It  Is  to 
the  last  degree  probable  that  It  did  not  The 
Judgment  must  be  reversed  on  account  of  It 
The  other  exceptions  reserved  are  withont 
merit 

Beveraed  and  renuutded. 


(U8  Ala.  235) 

KBNKEDT  r.  BIBMINOHAU  BY.,  LIGHT 

&  POWER  CO. 
(Sapreme  Court  of  Alabama.  Jnly  10,  1903.) 

8TRBBT    RAILWAYS  —  TICKETS    AND  MONET 
FARE— REASONABLE  REGULA- 
TIONS—EJECTION. 
1.  A  regnlation  of  a  street  railway  company 
requiring  a  bltrher  rate  where  cash  la  paid  the 
conductor  than  Is  cliarged  for  a  ticket  is  not 
reasonable,  and  famishes  no  Jastification  for 
ejection  of  a  passensw  tendering  only  the  price 
of  a  ticket,  where  he  is  taken  on  at  a  place 
where  tickets  are  not  for  sale,  thoi^h  they  are 
for  sale  at  a  sution  1.000  feet  away. 

Appeal  from  Gt^  Court  of  Bessemer;  B. 
O.  Jones,  Judge. 

Action  1^  W.  F.  Kennedy  against  the  Bir- 
mingham Railway,  Light  &  Power  Company. 
Judgment  for  defendant  Plalntitr  appeals. 
Reversed. 

It  was  averred  In  each  count  of  the  com- 
plaint that  the  defendant  was  engaged  In 
operating  a  street  railway  system  la  Blr- 

T  L  Bm  Carrlm.  voL  t.  Cent  Dig.  H  lOOB,  um, 
U8S. 


mingham  and  In  Bessemer,  and  between  aatd 
named  places;  that  the  plaintiff  boarded  one 
of  the  defendant's  cars  at  or  near  the  intar- 
aectlon  of  Fotuth  avenue  and  Eighteenth 
streets  in  Birmingham  for  the  purpose  of. 
going  to  Bessemer;  that  at  said  place,  where 
plaintiff  boarded  the  car,  defendant  had  no 
depot  or  agent  or  tickets  for  sale;  that, 
upon  the  conductor's  coming  to  collect  plain- 
tUCa  fare,  plaintiff  tendered  him  16  centi^ 
which  was  the  regular  fare  on  said  line  from 
Birmingham  to  Bessemer;  that  the  conductor 
took  the  fare,  but  later  told  the  plaintiff  that 
he  could  only  take  him  (the  jtlalntlfl)  to 
Wilkes,  a  station  on  said  line  betwem  Blr* 
mingham  and  Bessemer,  and  that  the  fare 
from  Birmingham  to  Bessemer,  when  pas- 
sengers had  no  ticket  was  20  cents;  that 
upon  the  car  arriving  at  Wilkes,  and  the 
plaintiff's  refusing  to  pay  the  additional  5 
cents,  the  conductor  wrongfully  ejected  plaio- 
tlS  from  said  car,  causing  him  great  vexa^ 
tlon,  annoyance,  and  humiliation,  and  dam- 
age to  his  character.  There  were  demurrers 
interposed  to  the  complaint,  as  amended, 
and  these  demurrers  were  overruled.  Defend- 
ant pleaded  the  general  issue  to  the  follow- 
ing special  pleas:  "(4)  The  defendant  for  a 
further  answer  to  the  complaint  in  this 
cause,  and  for  a  further  answ«:  to  each  and 
every  count  of  said  complaint  s^arately  and 
severally  says  that  at  the  time  of  the  wrong 
and  grievances  therein  complained  of,  and 
for  a  long  time  prior  thereto.  It  had  in  force 
and  effect  a  rule  or  regulation  that  the  ticket 
rate  of  fare  from  Birmingham  to  Bessemer 
was  fifteen  cents  (16);  that  such  fare.  If  paid 
in  cash  to  Its  conductor  In  charge  of  Its 
trains,  was  twenty  cents  (20);  and  the  de- 
fendant further  avers  that  plaintiff  boarded 
one  of  ite  trains  at  Birmingham  which  was 
bound  for  Bessemer,  and  did  not  have  a  tick- 
et entitling  him  to  ride  to  Bessemer.  Defend- 
ant avers  that  plaintiff  paid  to  Its  oonductor 
In  charge  of  said  train  fifteen  cents  (16)  In 
cash,  stating.  In  substance,  that  he  desired 
to  ride  to  Bessemer,  when  plaintiff  was  told 
by  defendant's  conductor  that  the  fare  to 
Bessemer  was  twenty  cents  (20)  when  paid 
to  him  In  cash.  And  the  defendant  further 
avers  that  plaintiff  refused  or  failed  to  pay 
the  extra  fare  demanded  by  its  conductor, 
and  its  conductor  thereupon  ^ected  plaintUC 
from  the  train,  using  no  more  force  in  eject- 
ing plaintiff  than  was  necessary.  (5)  The  de- 
fendant for  a  further  answer  to  the  com- 
plalnt  In  this  cause,  and  for  further  answer 
to  each  and  every  count  of  said  complaint 
separately  and  severally,  says  that  at  the 
time  of  the  wrongs  and  grievances  therein 
complained  of,  and  for  a  long  time  prior 
thereto,  It  bad  In  force  and  effect  a  rule  or 
regulation  requiring  passengers  from  Bir- 
mingham to  Bessemer  who  were  not  provided 
with  a  ticket  entitling  them  to  passage  from 
Birmingham  to  Bessemer  to  pay  twenty  (20) 
cents  for  such  passage.  And  the  defendant 
avers  that  plaintiff  boarded  one  of  Its  tnlM 
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In  BlTminghftm,  and  produced  no  ticket  to 
itB  conductor,  and  offered  but  the  snm  of 
fifteen  (IS)  cents  for  paesage  txcm.  Blrmlng- 
bain  to  Bessemer.  The  defendant  fnrtber 
ttveta  that  its  conductor  demanded  of  plain* 
tiff  the  sum  of  twenty  cents  for  his  fiure. 
which  plalntltt  faUjed  or  refused  to  pay, 
wherenpon  defendantfs  comdactor,  after  per- 
mitting plaintiff  to  iffoceed  tm  his  Journey 
as  far  .as  his  fifteen  cents  entitled  blm  to  pro- 
ceed, ejected  plaintiff  from  tin  txaln;  and, 
in  ejecting  plaintiff,  defendant  S-vers  that  its 
conductor  used  no  more  force  than  was  nec- 
essary." To  the  fourth  and  fifth  pleas,  re- 
4iectiTely,  the  plaintiff  demurred  upon  the 
ftrflowing  grounds:  (1)  Because  It  Is  not 
averred  that  defendant  had  titftets  for  sale 
at  the  plaoe  In  Birmingham  where  plaintiff 
got  on  said  train;  9)  because  it  la  not  averred 
that  said  conductor  did  not  threaten  plaintiff 
with  uiest^  as  alleged  In  said  einiwlaint;  (8) 
beeave  it  b  not  aveired  that  defendant  had 
tliAets  for  Mle  at  points  from  which  it  de- 
raandedt  additional  fare  from  passengers 
wltitoot  tkteta;  (4)  becauM  it  is  not  avened 
that  said  condnctOT  had  tiebats  for  sale;  (B) 
because  it  is  not  averred  that  defendant 
offered  plaintiff  a  reasonable  opportunity  to 
purchase  a  ticket  before  boarding  said  car 
at  said  place  be  boarded  it  These  demurs 
ren  woe  ovecmled.  On  the  trial  of  the  case 
the  avoments  of  the  complaint  were  sub- 
stantially proved  by  the  evidence.  It  waa 
further  shown  by  the  defendant  tiiat  It  k^t 
ita  tickets  OQ  sale  at  a  certain  place  which 
was  2%  blocks  from  whore  plaintiff  boarded 
defendant's  cars;  that  the  rules  and  regula- 
tions of  the  company  fixed  the  fare  from 
Birmingham  to  Beasemec  at  16  cents  when  a 
passenger  purchaaed  a  ticket,  and  further 
provided  that  where  a  passenger  fitUed  to 
purchase  a  ticket  the  fare  was  20  oants. 
Aftor  the  Introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  defendant,  gave 
the  general  affirmative  charge  In  its  behalf* 
To  the  giving  of  this  charge,  the  plaintiff  duly 
excepted. 

John  W.  Tomllnsont  for  appellant  Walk* 
er,  Tillman,  Campbell  ft  Walker,  fOr  re- 
spondent 

TYSON,  J.  Substsntlaliy  but  one  question 
to  presoited  by  tills  record.  It  is  the  rasoifc- 
ableneas  of  a  regutattou  of  defmdant  com- 
pany requiring  the  plaintiff,  as  a  passenger, 
to  pay  in  cash  a  greater  sum  than  is  charged 
by  It  for  a  ticket  between  .the  same  points. 
It  la  shown  both  by  the  averments  of  counts 
1  and  2  and  by  the  evidence  that  the  car 
txiarded  by  plaintiff  stopped  at  or  near  the 
mtersection  of  certain  streets  in  the  dty  of 
Birmingham  for  the  purpose  of  taking  on 
passengers,  and  that  defendant  had  no  de- 
pot or  agent  or  tickets  for  sale  at  that  point 
The  point  was  designated  by  the  defendant's 
conductor.  In  his  testimony,  as  a  fiag  station. 
It  ia  true  that  the  evidence  discloses  (hat  the 


defendant  had  a  depot  ticket  agent  and  tidi- 
ets  on  sale  In  the  city  of  Birmingham  at  a 
point  some  2^  blocks  (about  1,000  feet) 
from  the  point  where  the  plaintiff  boarded 
the  car.  All  the  cases  agree  that  carriers  of 
pasMuigers  may  require  persons  to  purchase 
tickets  before  taking  passage  on  their  cars, 
and  to  this  vaA  may  adopt  a  rule  or  regula* 
don  establishing'  a  higher  rate  to  be  paid  the 
aondnctor  tiian  the  rate  charged  for  a  ticket 
Bat  to  Justify  a  discrimination  In  the  rates, 
the  carrier  must  provide  the  proper  facility 
and  accommodation  for  so  purdiaabig  the 
ticket  If  the  carrier  fails  to  give  the  pas- 
senger a  convenient  and  accessible  place 
and  an  <^portnuity  to  buy  his  ticket  before 
entering  the  car,  the  regulation  Is  unreason- 
able and  void,  and  Is  no  defense  to  an  action 
brouitat  1^  tiie  passenger  for  his  ejection  by 
the  conductor  after  he  has  paid  the  ticket 
rate.  2B  Am.  ft  Bug.  Dncy.  Law  (1st  Bd.) 
\X(M\  BedfleM  on  Bailways,  104,  105,  and 
note;  BSllott  tsa  Bailroad%  t  200;  Beoe  r. 
Fa.  a  Oo.,  181  Pa.  422,  19  Ati;  T2,  e  L.  B. 
A.  S2^  17  Am.  St  Bcv<  SIS;  Sag^  T.  Bvana- 
TllleB.Go.,184Ind.l00,lt8N.B.771;  Swanv. 
Manchester  B.  Oa,  182  Mass.  11)6, 42  Am.  Bep. 
482;  Pullman  Co.  t.  Beed.  7B  HI.  12S,  20  Am. 
Bep.  282;  Snellbaker  t.  P.  R.  Co.,  94  Ky.  097, 
28  8.  W.  fiOO.  This  principle  was  dearly  rec- 
ognized and  enforced  In  Hvans  t.  M.  ft  O.  B. 
Co.,  B6  Ala.  246,  28  Am.  Bep^  771,  vrttlcb  was 
an  action  for  damages  by  a  passenger  of  a 
mixed  train,  operated  by  defendant  carrying 
both  freight  and  passengers,  on  account  of 
ejection  by  the  conductor  aft«r  a  tender  of 
the  amount  itf  the  fare,  where  it  was  held 
that  a  railroad  company,  as  a  conunon  Car- 
rie, may  make  reasonable  rules  for  the  reg- 
ulation of  the  business  and  the  performance 
of  its  public  duties;  but  In,  the  adoption  of 
these  rules,  regard  must  be  had  to  the  «m- 
venlence  and  interest  of  the  traveling  public. 
It  may  forbid  the  transporbitlon  of  freight 
and  passengers  on  the  same  trains,  or  may 
require  passengers  iravellng  on  freight  trains 
te  procure  tickets  befwe  entering  .the  cars; 
but  in  such  case,  reasonable  focUlties  tea 
phKniring  tickets  at  or  about  the  time  of  tiie 
arrival  a  departure  of  the  trains  must  be 
afforded,  according  to  the  established  .usage 
of  all.  railroads,  and  it  Is  not  reasonable^ 
while  allowing  passengers  to  travel  on  freight 
trains,  to  afford  them  no  {vp(nim]ilty  to  pro- 
cure tickets  except  at  sudi  hours  as  would 
make  It  more  expeditious  to  travel  by  the  pas- 
senger trains.  Applying  the  general  prin- 
ciple stated  above,  it  was  held  hi  Phettiplace 
T;  The  Northern  Pacific  R.  Co.,  84  Wis.  412, 
54  N.  W.  1082,  20  L.  B.  A.  488,  that  a  pas- 
senger going  upon  a  train  at  a  station  at 
which  tldceto  are  not  sold  cannot  lawfully  be 
charged  more  than  the  regular  fhre  because 
of  his  not  having  a  ticket  Likewise,  tsx 
Poole  V.  NOTthem  Pacific  B.  Co.,  16  Or.  261, 
19  Pac.  107,  8  Am.  St  R^.  289.  it  was  de- 
dded  that  a  company  which  had  provided  a 
station  without  a  ticket  office,  and  v-Mch 
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Its  pauHiger  trains  stop,  has  not  put  tt  la 
the  power  of  the  traveler  to  comply  with 
snch  rules,  and  sncb  rules  would  be  onrea- 
aonabl^  as  applied  to  such  stattons  or  to  such 
traveler,  when  he  ofCered  to  pay  the  nsual 
tare.  If  the  railroad  company  lias  failed  or 
nc«^ectod  to  famish  Hie  traveler  the  oppor- 
toni^  to  procmre  a  ticket,  and  he  applies  for 
a  passage  or  enters  the  train  without  having 
such  ticket  but  offers  to  pay  the  regular 
fare.  It  cannot  lawfully  c^ect  him.  In  Btam- 
berg  V.  State  (Neb.)  64  N.  W.  S5S,  19  L.  B.  A. 
B70,  it  is  said:  "A  street  railway  has  no  de- 
pots. Its  stopping  places  are  on  each  street 
comer,  and  it  transacts  its  business  with  the 
public  in  its  cars,  and  Its  tickets  should  be 
kept  tar  sale  where  it  tcaneacts  its  business 
with  the  pubUc." 

We  do  not  think  that  the  plaintiff,  under 
the  Cscts  of  Oils  case,  should  have  beoi  >»• 
quired  to  go  2^  blodu  to  purchase  a  titftet 
b^ore  boarding  the  car  of  the  defendant  at 
a  flag  station,  in  order  to  have  the  benefit  of 
the  ticket  rate.  If  defendant  desires  to  en- 
force the  rule  or  regulation  at  all  points  along 
its  Hue  Where  It  receives  passeufers  for  trans- 
portation, it  Aould  luve  tlctets  on  sale  at 
those  pointa  The  ke^ng  them  for  sale  at 
one  station  will  not  Justify  Its  discrimination 
a^btst  passengers  who  take  passage  at  other 
and  different  stations.  The  several  rulings 
of  the  trial  court  are  not  In  harmony  with 
these  views. 

Rerwsed  and  remanded. 


OSS  Ala.  182) 

DRAPER  V.  BLAOKWELL  A  EIEITH  et  aL 
(Sapreme  Court  of  Alabama.  July  10,  1003.) 
BANKS  AKD  BANKINGS-PURCHASE  OF  STOCK 
—  FATUKNT   OF  fiTOCKHOLDER'8   DEBTS  — 
E>OWBRS   OF  BAjnC— KFFSOT  OF  TRANSAC- 
TION. 

1.  Id  the  absence  of  statutory  restriction,  a 
solvent  banking  corporation,  not  In  cootempla- 
tioD  of  fnaolvency  or  dissolution,  as  agauist 
creditors,  mas  purcbase  Its  own  stock  in  pay- 
ment of  a  prevlouHly  existing  debt  dne  from  the 
stockholder;  but  such  stock,  when  so  purchas- 
ed, does  not  constitute  a  reduction  pro  taoto  of 
the  bank's  capital,  the  shares  under  such  cir- 
cumstances being  treated  as  the  property  of  tlie 
bank,  subject  to  be  sold  or  held  for  the  benefit 
of  creditors  and  the  remaining  stockholders,  to- 
gether with  any  dividends  earned  thereon. 

Appeal  from  City  Court  of  Annlston;  Jos. 
W.  Lapsley,  Judge. 

BUI  by  Blackwell  &  Keltb  and  another 
against  James  R.  Draper.  From  a  decree  In 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

The  purpose  of  the  bill,  and  the  facts 
averred  therein,  are  sufficiently  stated  In  the 
opinion.  The  prayer  of  the  bill  was  "that 
the  transactions  between  the  defendant,  Dra- 
per, and  the  bank,  be  held  invalid  as  against 
the  complainants,  and  that  said  Draper  be 
required  to  pay  complainants*  said.  Judgment 
end  the  costs,  and  interest  thereon."  There 


J. 
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was  also  a  prayer  tor  general  rellet  The  de- 
fendant demurred  to  flie  bUlr  ammg  others, 
upon  the  ftrilowfaig  grounds:  '*(1)  Said  blU 
Is  InsniBclent  in  law,  for  that  it  is  not  al- 
leged tber^  when  eomplataumts  became 
craditors  of  said  bank— whether  befMe  or 
after  ttie  tnmsactlon  which  it  is  allied  con- 
stituted  a  fraud  on  its  creditors.  (2)  B\>rtfaat 
It  is  not  alleged  that  said  bank  vras  InsolvHit, 
or  that  Qie  dlrectora  of  said  bank  knew  that 
It  was  insolvent  or  could  have  known  tbat 
it  WIS  Insirivent  tay  use  of  pnvsr  dUigence 
and  care  on  their  part^  at  the  time  complalit- 
ante  became  credltws  of  said  bank.  ^  Ftn 
that  It  is  not  snffldently  aUeged  In  said  blU 
that  complalnanta  woe  Induced  to  become 
creditors  of  said  bank  by  a  Calse  or  fraudulent 
statement  of  Its  cmidltlon.'*  The  defendant 
also  moved  to  dlndss  the  Mil  for  'mat 
equity.  Upon  the  submission  ot  the  cauM 
upon  demurrer  and  motion,  the  chancellor 
rraidered  a  decree  ovwmllng  them.  The  de- 
fendant answered  the  bill,  and  testimony  was 
taka.  On  a  flnal  sobmlssUm  of  the  cause 
upoa  pleadings  and  proof,  13w  chancellor 
rendered  a  decree  granttog  the  relief  prayed 
for,  and  ordered  accordingly.  The  defendant 
ai^eals,  and  assigns  as  error  the  decree  over- 
ruUng  defendant's  motion  to  dismiss  the  blU 
for  want  of  equity,  and  overmltog  tbe  de- 
murrer, and  the  final  decree  granting  the 
platotlffs  relief. 

Matthewes  St  Whltslde,  for  appellant 
Blackwell  &  Keith  and  S.  BL  Hanna,  for  ap- 
pellees. 

SHARPS,  J.  In  the  absoice  of  statutory 
reetrlctkm,  a  solvent  banking  corpwation,  not 
contomphtting  Instdveney  or  dissolution,  may 
purchase  Ite  own  stock  in  payment  ot  a 
prevkmsiy  existing  debt  due  from  tte  BkoA- 
holder.  Hwse  on  Banking,  |  718;  Zane  on 
Banking,  I  119;  Boone  on  Banking,  |  218. 
Such  a  purchase  does  not  necessarily  operate 
to  withdraw  the  purdiased  shares  from  the 
c^tal  stock  <tf  the  corporation,  «  as  a  frmid 
on  creditors.  Tbe  Shares,  when  so  taken  and 
transferred,  become  tbe  property  of  the  bank, 
and  may  be  resold  or  -hM  for  the  benefit 
of  creditors  and  the  remaining  stoddwIderB, 
together  wltii  any  dividends  tibat  may  be 
earned  aa  It  Boone  on  Bankto^  f  218;  Tay- 
lor V.  Mland  IbE.  Co.,  6  Ohio,  176,  22  Am. 
Dec.  785.  In  thla  ease  eomplalnante  seek  to 
hold  tbe  defendant  UaUe  tor  debts  due  ttiem, 
as  deporitms,  tmn  a  bank  tooorporated  pur- 
suant to  the  laws  of  this  state  as  tbe  Bank 
of  Annlston,  and  which  made  a  genonl  as- 
signment tor  creditors  September  28;  '1898. 
By  the  bill  it  Is  alleged,  to  substance,  tiiat 
on  January  27th,  1894,  the  bank,  ij  Ite  board 
of  directors,  "undertook  to  withdraw  from  IM 
capital  stock  287  shares,  of  the  par  value 
of  flOO  each,  and  ti>ereby  reduced  the  asseta 
of  said  bank  and  tte  capital  stock  to  an 
amount  equal  to  tiie  value  of  said  shares  at 
992  pa-  sbare^t  that  tills  was  done,  with- 
out notice  to  the  public  or  its  customers  or 
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creditors,  "ander  tbe  following  resolution, 
adopted  by  the  board  on  JaDiiai7  27,  18W, 
to  wit:  *Now  be  It  resolved,  first,  that  any 
BtofAholdw  who  Is  Indebted  to  tbB  bank  Is 
hereby  auttioilBed  to  pay  not  ttcceedli^  76 
per  cent  ot  his  debt  by  transferring  and  as- 
signing enough  of  his  atock  at  ninety-two  <919 
d<^rs  per  share  to  pay  said  amount,  and  the 
cashier  is  anthorlsed  to  credit  the  same  upon 
KKli  debt  or  debts.'"  It  Is  farther  allied 
that  at  that  time  defendant  was  a  stockholder 
and  director  In  the  bank,  and  participated  In 
the  passage  of  the  resolution;  that  a  firm  of 
which  he  was  a  member  then  owed  the  bank 
about  ^,U0,  by  three  notes,  dated  November 
4,  180S,  dne  In  00  or  90  days,  and  Indorsed 
Iqr  defendant;  that  under  the  resolntlon  de- 
fendant "tamed  Into  said  bank  ^  shares  of 
Ills  stodc  at  982  per  share,  and,  asxmg  ottnr 
things,  obtained  therefor  said  three  notes, 
and  thereby  withdrew  from  the  capital  stock 
of  said  bank  tlwt  amoant"  Ftotber.  it  Is 
alleged  that  about  Norember,  18D7,  tbe  bank 
pnbUshed  a  statement  showing  Its  capital 
stock  to  be  f 78,950.  which  snm  Included  287 
■bares  whldi  had  been  surrendered  to  the 
bank  Sn  January,  1884^-  vnder  the  resolution 
referred  to,  without  which  surrendered  shares 
the  capital  stock  was  only  about  |50,000; 
that  the  wlthdiawal  (tf  the  287  shares  under 
the  resolntlon  was  a  firand  on  the  odstlng 
creditors  of  the  hank,  and  those  who  became 
creditors  subsequently  without  knowledge  of 
tbe  fact;  and  ttutt  complainants  had  no 
knowledge  of  any  reduction  of  the  capital 
stock  nntU  after  the  bank  assigned.  It  Is 
nowhere  all^^  or  shown  by  the  bill  that  at 
the  time  of  the  transactions  complained  of 
tbe  bank  was  insolvent,  or  that  the  directors, 
in  passing  and  acting  nndra:  tb»  rescrfutlfm  of 
Jannary,  1894,  had  In  oontraiplatlon  the  oc- 
currence of  the  bank's  Insolvency,  or  of  tlie 
assignment  which  occurred  more  than  four 
years  later. 

Applying  the  prlndi^es  stated  in  tbe  au- 
thorities above  referred  to,  it  wUI  be  seen 
that  tbe  facts  allied  as  effecting  a  reduction 
of  tbe  capital  stock  of  the  bank  d6  not  show 
fbere  was  in  fact  a  reduction  of  the  stock, 
or  that  the  acceptance  of  shares  held  by 
defoidaiit  and  others  In  payment  of  debts 
dne  the  bank  lavialved  any  Illegality,  or 
operated  in  any  way  to  defrand  or  even  In- 
jure complainnnts. 

Tbe  Ull  la  withont  eqidty.  Tbe  Aeeree  ap- 
pealed fr«n  will  be  reversed,  and  a  decree 
will  be  here  rendered  dlsmlsring  Oe  MIL 
Reversed  and  rendered. 


(138  Ala.  153} 

BAILET  et  al.  v.  BUTLBB. 
(Supreme  Court  of  Alabama.  Jane.  30,  1903.) 

MORTOAGBS  —  FORBCLOSURB  —  LIHITATI0N8 
—  LACHES  —  DEFICIENCY  —  PKI^NAL 
JCDOHBNT— ATTORNar'S  VVIBS. 

1.  Mere  delay  less  than  20  years  la  no  de- 
fense to  a  bin  to  fmedose  a  mortgage  on, land, 
Buch  proceeding  not  belog  within  the  statute  ox 
limitations* 


2.  Where  a  bond  ander  seal  for  the  nayment 
of  money,  ezecoted  December  2i,  IwO,  was 
payable  one  day  after  date,  and  a  payment  was 
made  thereon  Febraary  20,  1900,  such  pay- 
meat,  being  within  the  lO-year  period  of  limita- 
tion!, started  the  statute  running  anew  from 
the  date  thereof. 

3.  Under  Code  1886.  I  869,  providing  that  In 
all  foreclosure  salts  or  suits  for  the  euforce- 
ment  of  equitable  liens  execution  may  Issue  for 
tbe  balance  found  due  after  a  sale  of  the  prop- 
erty ordered  and  decreed  to  be  sold,  where,  on 
a  bill  to  foreclose  a  mortgage  given  to  secure 
a  bond,  it  was  alleged  that  the  mortgaged  prop- 
erty was  Innffident  to  pay  the  debt,  iriaintiff 
was  entitled  to  raforce  the  b<md  as  a  personal 
obligation  in  so  far  as  it  remaiued  unsatisfied 
after  a  proper  application  of  the  proceeds  of  the 
mortgaged  prop«ty. 

4.  whwe  a  note  omtalned  a  stipulation  for 
tbe  payment  of  attorney's  fees,  and  was  eecnred 
by  a  mortgage  containing  no  such  atipalatioD. 
such  fee,  on  being  incurred,  became  a  part  of 
the  debt,  tor  wudi  tlie  iwntgage  mli^t  be 
foxedosed. 

Appeal  from  City  Oonrt  of  Talladega;  O. 

K.  Miller,  Judge. 

Action  by  George  Butler  against  John  H. 
Bailey  and  another,  for  foreclosure  of  a  mort- 
gage.  From  a  decree  In  favor  of  plaintiff, 
defendants  appeaL  Affirmed. 

The  bin  averred  that  on  December  24, 
1890,  the  defendants  executed  a  bond,  pay- 
able to  the  complainant  one  day  after  date, 
for  ¥884.65;  that  on  said  bond  defendants 
had  paid  on  February  20,  1900,  a  credit  of 
$3.70;  that  on  July  23,  1892,  defendants  exe- 
cuted a  note  to  the  complainant  for  $647, 
payable  November  1,  1892,  and  that  on  this 
note  there  had  been  a  payment  of  $8  on 
February  20,  1900,  which  payment  was  In- 
dorsed on  said  note  as  a  credit;  that,  being 
so  indebted  to  the  complainant,  the  defend- 
ants, on  July  23,  1892.  executed  a  mortgage 
upon  cortaln  lands,  therein  described,  to  se- 
cure the  payment  of  said  bond  and  of  said 
notes;  that,  neither  of  said  notes  constitut- 
ing the  mortgage  debt  being  paid,  the  com- 
plainant employed  counsel  to  collect  said  in* 
debtedness;  and  that,  by  reason  of  said 
mortgage  not  providing  for  tbe  complainant 
becoming  a  purchaser  at  a  sale  under  the 
power  therein  contained.  It  was  necessary  to 
file  the  present  bill  to  foreclose  said  mort 
gage,  in  order  to  collect  said  Indebtedness; 
and  that  said  property  Included  in  the  said 
mortgage  was  not  sufficient  to  pay  the  In- 
debtedness. Tbe  prayer  of  the  bill  was  that 
reference  be  had  to  ascertain  how  much  the 
deljendant  was  due  tbe  complainant.  Includ- 
ing reasonable  attorney's  fees  for  represent* 
ing  the  collection  of  said  Indebtedness  and 
for  foreclosing  said  mortgage,  and  that  the 
defendants  be  decreed  to  pay  the  Indebted- 
ness secured  by  said  mortgage  so.  ascertained, 
and  that  a  personal  decree  be  rendered  ovo' 
against  the  defendants  for  any  balance,  that 
might  be  remaining  after  the  sale  of  the 
property  conveyed  in  said  mortgage,  and  that 
it  be  decreed  that  neither  of  said  defendants 
have  any  right  to  claim  any  property,  real 
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or  personal,  fts  exempt  The  bond,  notes, 
and  mortgage  were  made  exhibits  to  the  bill. 
The  bond  was  signed  by  the  defendants, 
with  their  legal  seals  attaidied,  and  contained 
no  stipulatlonB  pertaining  to  the  attorney's 
fees,  but  contained  a  waiver  of  exemptions. 
The  note  was  signed  by  each  of  the  defend- 
ants, and  contained  an  agreement  to  pay  at- 
torney's fees  for  the  collection  thereof,  and 
also  a  waiver  of  exemptions.  The  mortgage 
given  to  secure  the  indebtedness  secured  by 
the  bond  and  the  note  contained  a  specific 
stipulation  waiving  the  right  to  claim  exemp- 
tions. Defendants  demurred  to  the  bill  gen- 
erally upon  the  ground  that  the  debt  sued  on 
was  barred  by  the  statute  of  limitations. 
To  that  part  of  the  bill  containing  attorney's 
fees,  defendants  demurred  that  it  does  not 
appear  that  either  the  notes  or  the  mortgage 
provide  for  the  payment  of  attorney's  fees. 
To  that  part  of  the  bill  seeking  to  recover  at- 
torney's fees  on  the  bond  defendants  demur- 
red npon  the  ground  that  it  does  not  appear 
from  said  bond  that  defendants  agreed  to 
pay  attorney's  fees  for  collecting  said  notes. 
To  that  part  of  the  bill  seeMng  to  recover  a 
personal  decree  against  defendants  after  a 
sale"  of  the  property,  defendants  demurred 
upon  the  ground  that  it  appears  that  the  bond 
and  notes  evidencing  the  debt  are  barred  by 
the  statute  of  Ilmitatlona.  To  that  part  of 
the  bill  seeking  to  prev^t  the  defendants 
from  claiming  any  property  as  exempt  the 
defendants  demurred  upon  tiie  ground  that  it 
does  net  appear  that  they  waived  their  right 
to  claim  exemptions  In  either  the  bond,  notes, 
or  mortgage.  On  submission  of  the  cause 
upon  demurrer,  the  chancellor  rendered  a  de> 
cree  overruling  them. 

Frank  S.  White  A  Sons,  for  appellants. 
Bdmund  H.  Dryer,  for  respondent 

SHARPS,  J,  The  statute  of  limitations 
doea  not  operate  to  prevoit  the  foreclosure 
of  a  mortgage  on  lands.  It  Is  only  when  the 
mortgage  debt  has  been  due  for  a  time  suffl- 
deat  to  raise  a  presumption  that  the  same 
has  been  satisfled  that  mere  delay  will  fur- 
nish a  defense  to  a  bill  for  such  foreclosure, 
and  that  time  la  ordinarily  20  years.  Coyle 
T.  Wllkins,  57  Ala.  108;  Cook  v.  Parham,  63 
Ala.  466;  Goodwyn  v.  Baldwin,  69  Ala.  127; 
Ohmer  v.  Boyer,  89  Ala.  273.  7  Soath.  663. 
The  bill  In  this  cause  shows  that  of  the  two 
debts  secured  by  the  mortgage  soogbt  to  be 
foreclosed  one  is  evidenced  by  a  bond  or  In- 
strnment  under  seal  payable  one  day  after 
Its  date,  which  was  on  December  24,  1890, 
and  that  thereon  a  payment  was  made  on 
February  20, 1900.  The  payment  If  so  made, 
being  within  the  10-year  period  which,  un- 
der the  statute,  was  necessary  to  bar  the  en- 
forcement of  the  bond  as  a  personal  obliga- 
tion, had  effect  to  move  the  beginning  of 
that  period  up  to  the  time  of  the  payment 
and,  10  years  not  having  elapsed  between  the 
payxnent  and  the  beginning  of  the  snlt  rem- 


edies upon  the  bond  are  unaffected  by  the 
statute  of  limitations.  Code  1896,  i  2811. 
Assuming  the  averments  of  the  bill  to  be 
true,  the  bond  la,  under  section  859  of  the 
Code  of  1896,  enforceable  herein  as  a  per- 
sonal obligation  bi  bo  far  as  it  may  remain 
unsatisfied  after  a  prop«  application  of  the 
proceeds  of  the  mortgaged  pn^rty.  The 
other  note  which  the  mortgage  purports  to 
secure  contains  a  stipulation  for  the  pay- 
ment of  attorney's  fees  tot  collecting  that 
note,  and  such  fees,  if  accruing,  according  to 
that  stipulation  become  a  part  of  the  debt 
for  which  the  mortgage  may  be  foreclosed, 
as  prayed  In  the  bill.  The  mortgage  purports 
by  its  terms  to  show  a  properly  executed 
waiver  of  defendants*  right  to  claim  real  as 
well  as  personal  i»operty  aa  exempt  tmm 
the  collection  of  the  mortgage  Indebtedness. 
Frobi  what  has  been  said  it  will  appear  that 
the  objections  to  the  bill  raised  by  the  de- 
murrers  are  not  well  taken. 
Decree  affirmed. 


(188  Ala.  IN) 
JONES  T.  GITT  OF  ANNISTON. 
(Supreme  Court  of  Alabama.  June  80,  1908.) 

CONCEALED  WEAPON a-MUNIClPAL  CORPORA- 
TIONS—POLICE  OFFICERS— ARREST  WITHOUT 
WARRANT  —  AUTHORITY  —  APPEAL  —  MO- 
TIONS-REVIEW—BILL  or  BXCSFTI0N8. 

V.  The  sustaining  of  a  demurrer  to  a  motioD 
to  quash  defendant's  arrest  cannot  be  reviewed 
on  appeal  where  the  motion  is  not  brought  into 
the  appeal  record  by  bill  of  exceptions,  though 
It  appeared  in. the  traDBcript 

2.  By  the  express  terms  of  Annlston  <dtj 
charter  j;Acts  lK)4-95,  p.  1055,  S  12),  a  poUce 
officer  of  the  city  is  entitled  to  arrest  without 
warrant  and  take  into  custody  a  person  found 
violating  one  of  the  ordinances  of  th«  dty  pro- 
hibiting the  carrying  tii  concealed  weapons. 

Appeal  from  City  Court  of  Annibton;  Thoa. 
W.  Coleman,  Jr.,  Judge. 

Hugh  Jones  was  convicted  of  carrying  a 
concealed  weapon,  and  he  appealed.  Af- 
firmed. 

Upon  bis  being  tried  and  convicted  by  the 
recorder,  an  appeal  was  taken  by  the  defend- 
ant to  the  city  court  of  Annlston.  In  the  city 
court  a  complaint  was  filed  against  said 
Hugh  Jones,  In  the  name  of  the  city  of  An- 
nlston, charging  blm  with  having  carried  a 
pistol  or  other  weapon  concealed  about  his 
person.  There  Is  conteined  In  the  transcrU)t, 
as  a  part  of  the  record,  a  motion  to  quash 
the  arrest  of  defendant  upon  the  ground  that 
such  arrest  was  made  without  authority  on 
the  part  of  the  policeman  making  the  arrest, 
and  without  a  warrant  and  affidavit  that  the 
offense  charged  had  been  committed.  A  de- 
murrer was  interposed  to  this  motion  upon 
the  ground  that  the  matter  and  things  stated 
In  said  motion  presented  no  defense,  at  lav. 
to  the  complaint  against  the  defendant.  The 
Judgment  entry  recites  that  this  demurrer 
waa  sustained.  The  defendant  pleaded  "Not 
gnilty,**  in  the  following  specdal  plea:  **Tliat 
the  arrest  for  the  alleged  offense  vas  mtda 
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by  policeman  ttf  tbe  plaintiff,  dty  of  Aimls- 
toD,  without  aiitiboTlt7  of  law,  witlioat  a  war- 
rant for  defendant's  aireBt,  and  no  affldavlt 
had  been  nude  aa  zeqidied  by  law»  and  that 
he  waa  tried  and  conTlcted  la  the  plaintiff, 
dty  of  Anniaton,  mayw'B  court;  witbout  nOS- 
davit  being  made  aa  required  liy  law,  and 
wlthont  wairant  bavins  been  lasued  for  hla 
arrest,  and  without  any  charge  being  made 
against  him,  Urging  him  with  the  offenae 
of  carrying  concealed  weapons,  or  any  other 
cha^."  To  this  special  plea,  plaintiff  de* 
mmed  npoi  the  fbllowlng  grounds:  "(1)  For 
that  It  Is  no  answer  to  the  complaint  filed 
against  the  defendant  by  the  city  itf  Annls- 
ton.  (2)  For  that  It  Is  immaterial  whether 
thoe  was  or  was  not  a  warrant  swoni  out 
against  the  defendant  prior  to  bis  atresL 
(3)  For  that  it  la  Immaterial,  and  no  answw 
to  the  complaint  filed  against  the  defendant 
by  the  dty  of  Anniaton,  whether  there  was 
or  was  not  an  affidavit  and  warrant  filed  in 
the  mayor's  court  prior  to  the  time  of  tiie 
trial  of  the  defendant.  (4)  Becaoae  the  mat- 
tera  and  things  aet  out  in  said  second  plea  do 
not  state  any  matters  of  detaise  to  the  ccoo- 
plalnt  filted  by  the  plaintiff,  and  Is  no  answer 
thneto."  TUs  demnxrer  to  plea  No.  2  was 
sustained,  ^e  present  appeal  is  prosecuted 
turn  a  judgment  In-  favn  of  the  plaintiff, 
and  the  appelbmt  aaalgiis  aa  error  the  sus- 
talidng  of  pUfaitlff's  demtnm-  to  defendant's 
motion  to  quash  the  arrmt,  the  austalnlng  of 
plaintiff's  demurrer  to  defendant's  second 
plea,  and  the  roidltlon  of  judgment  in  &Tor 
of  the  plaintiff. 

T.  G.  Sensabongb  and  B.  Y.  Street,  for  ap- 
pellant. Fred.  L.  Blackmore,  for  appellee. 

TYSON,  J.  The  defendant  waa  tried  and 
convicted  by  the  recorder  of  the  dty  of  An- 
niaton for  a  violation  of  an  ordinance  of  that 
dty.  On  appeal  to  the  dty  court,  a  demurrer, 
as  shown  by  the  Judgment  entry,  was  eos- 
tained  to  a  motion  filed  by  him.  What  that 
motion  was,  in  the  absence  of  a  bill  of  ex- 
ceptions, we  cannot  legally  know.  It  is  trae.  It 
appears  In  the  transcript,  but  It  la  not  shown 
to  be  properly  a  part  of  the  record  of  the  court 
below,  and  therefore  we  cannot  look  to  It  Tbe 
judgment  on  the  demurrer,  therefore,  cannot 
be  reviewed.  Cralg  t.  Etberedge,  183  Ala. 
284.  82  South.  GS;  Randall  r.  Wadsworth,  130 
Ala.  633. 31  South.  C<^;  Cottlngham  t.  Greely- 
Bamham  Grocery  Co.,  129  Ala.  200,  80 
South.  560,  87  Am.  St  Rep.  58;  Stallworth  v. 
State,  120  Ala.  118,  30  South.  31;  Mouton  v. 

&  N.  S.  Co..  128  Ala.  537,  29  South.  602; 
Oen.  of  Ga.  R.  Co.  t.  Joseph,  125  Ala.  313, 
28  South.  85;  HoUey  t.  Coffee,  123  Ala.  406, 
26  South.  230;  EwlDg  v.  Wofford,  122  Ala. 
439,  25  South.  251;  A.  G.  S.  R.  Co.  v.  Bailey, 
112  Ala.  167,  20  South.  313;  R.  &  D.  R.  Co.  t. 
Jones,  102  Ala.  212,  14  South.  786;  Frelder 
V.  B.  Goodman  Mfg.  Co.,  101  Ala.  242,  13 
South.  242;  Stem  v.  ColUer,  101  Ala.  424.  14 
South.  478;  Wlgglna  v.  Withertngton,  96  AUu 
35  80.-8 


53S,  11  Sontb.  589;  Hyde  v.  Adama,  80  Ala. 
Ill;  Tuscaloosa  Wharf  Oow  v.  Uayor,  88 
AJa.  614.  The  only  case  ve  have  been  aUe, 
after  diligent  search,  to  find,  as  opposed  to 
the  prindple  decUued  in  these  cues.  Is  that 
of  Powell  V.  Henry,  96  Ala.  412,  11  South. 
311,  In  which  It  la  bdd  that  "a  motion  to 
strike  from  the  file  a  demurcCT  is  itself  a 
part  (tf  the  pleadings  In  the  canse,  constl- 
tntes  a  part  ot  the  record  proper  of  the  prl- 
mary  court,  and  must  be  brought  here  as  a 
part  of  the  transcr^t  of  that  record,  and  not 
as  a  mere  statement  ot  the  presiding  judge 
embodied  In  a  bill  of  exceptions."  This  is 
clearly  wrong,  and  tiw  case  on  that  pdnt 
must  be  overruled. 

Under  the  diarter  of  the  dty  of  Anniaton 
<Acts  1894-86,  p.  loss,  1 12),  express  authori- 
ty is  confened  upon  a  police  officer  of  said 
dty  to  Unmedlatdy  arrest;  without  warrant, 
and  to  take  into  custody,  any  and  all  persons 
who  shall  commit  or  attempt  to  commit,  In 
his  presokce  or  In  his  view,  any  offmse  pro- 
hibited by  the  oidlnanceB  of  said  dty.  It  la 
also  made  the  duty  ot  the  officer,  iqwn  such 
arrest,  unless  bond  be  given,  to  dellTer  such 
oflAndw  to  the  dty  gnardbonse,  In  «dar  thst 
be  may  be  tried  by  the  xveal^ng  i^cers  of 
the  mayor's  court  at  Its  next  sitting. 

Tbe  demurrer  to  the  apedal  plea  (numbered 
2)  of  the  d^endant  was  crarectly  anatalned. 
Whether  the  matter  attenqited  to  be  set  up 
would  In  a  proper  ease  be  proper  matter  for 
plea,  we  do  not  decide. 

Affirmed. 

(138  Ala.  148) 
HOWLE  et  at  T.  8CARBR0UGH 
(Supreme  Goart  of  Alahania.  June  80;  1903.) 

OOBPORATIONS-OFFJCERS-SALB  OP  STOCK- 
VACATION  OP  OFFICE— TEMPORARY  INJUNC- 
TION —  DISSOLUTION  ON  ANSWER  —  BUBHIS- 
SIGN— SUBSEQUENT  MOTION  TO  STRIKE. 

1.  Where  a  stockholder  of  a  corporation  had 
been  elected  a  director  and  president  of  the 
company,  a  sale  o{  hla  stock  would  not  ipso 
facto  vacate  his  office  as  director  and  president 
BO  as  to  deprive  him  of  the  right  to  exercise  the 
functions  of  his  office. 

2.  Where  a  case  had  been  submitted  for  de- 
cree on  a  motion  to  dissolve  a  temporary  in- 
junction on  a  sworn,  answer  denying  the  alle- 
gations of  the  bill,  a  motion  to  strike  such  an- 
swer, filed  after  the  submission,  conld  not  be 
treated  as  a  part  of  the  pleadings  thereon. 

Appeal  from  Olty  Court  of  Anniaton;  Thos. 
W.  Coleman,  Judge. 

BUI  by  P.  A,  Howie  and  another,  as  stock- 
hddonB  and  dlrecbna  of  the  Anniaton  Uer 
cantlle  Company,  a  corporation,  againat  W. 
A.  Scarbroogh.  From  a  decree  dlaaolvlng  a 
temporary  Injnnctton.  plaintiffs  appeal.  At 
firmed. 

It  was  averred  In  the  bill,  as  amended,  that 
the  buslDesa  of  the  Anniston  Mercantile 
Company  was  under  the  management  and 
control  of  a  board  of  directors,  conalatlng  of 
five  members,  of  which  tbe  complainants 

f  1.  Bm  Corpmtlona,  toL  lib  Csat  Dig.  i  USL 
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and  defendant  had  been  elected  membcm; 
that  W.  A.  Scarbrongh,  the  defendant,  was 
elected  president  of  the  Annlston  Mercantile 
Company;  that  after  said  election,  and  before 
the  filing  of  said'  bill,  said  Scarbrongh  sold 
and  disposed  of  all  of  his  shares  of  Bto<±,  and 
how  has  no  interest  therein;  that  snbsequent 
to  the  sale  of  his  said  stock  the  defendant 
W.  A.  Scarbrongh  tendered  to  the  board  of 
directors  of  said  company  his  resignation  as 
a  member  thereof  and  as  president  It  was 
then  averred  that,  although  the  defendant 
had  sold  his  said  stock,  and  tendered  his  res* 
Ignatlon  as  president  of  said  company  and 
as  a  member  of  its  board  of  directors,  be  bad 
called  a  meeting  of  the  directors  of  the  said 
company,  and  that  by  reason  of  pending  liti- 
gation between  certain  stockholders  of  said 
company  the  complainants  believe  that  the 
pnrpose  of  the  qwdal  meeting  so  called  by 
tbe  defendant  would  be  detrimental  to  the 
Interest  of  the  complainants,  and  In  contra- 
vention of  the  by-laws  of  said  company,  and 
by  reason  of  said  sale  of  the  stock  and  dls- 
positton  of  bis  interest  In  said  corporation 
tbe  said  defendant  was  ineligible  and  dls- 
qnallfled  under  tb»  laws  to  exercise  the  pow- 
ers and  prlTlIegea  he  was  seeking  to  dis- 
charge. The  prayer  of  tbe  bill  was  that  the 
defendant,  Scarbrougb,  be  enjoined  from  at- 
tempting to  dlscbai^  tbe  duties  of  director 
or  officer  of  the  Annlston  Mercantile  Omn- 
psny.  Upon  the  filing  of  the  bill  a  temporary 
Injunction  was  Issued,  and  to  tbe  am«ided 
bill  defendant  filed  an  answer,  which  denied 
all  the  material  allegations  of  tbe  bill.  ^- 
c^t  there  was  no  specific  denial  of  tbe 
charge  as  to  his  having  sold  the  stock.  The 
answer  of  tbe  defendant  was  duly  verified. 
The  defendant  mored  to  dissolve  the  li^uno- 
tlon  upcm  the  sworn  denial  to  tbe  answer. 
After  tbe  submlssbm  of  the  cause  for  a  decree 
i^on  the  motion  to  dissolve  tbe  lojnnctira 
upon  a  denial  to  tbe  answer  plalntlfli  moved 
to  strike  the  answer  from  the  file.  Tbe  chan- 
cellor rendered  a  decne  granting  tbe  motion 
to  dissolve  the  tnjunctlmi,  and  In  said  de- 
cree adjudged  that  tbe  motion  to  strike  tbe 
respondent's  answer  to  tbe  amended  bill, 
"having  been  filed  after  snbmlssion,  aboulil 
not  be  considered  for  any  purpose  on  this  sub- 
mlsrion." 

Boss  Blackmon,  for  appellants.  Lapsley  ft 
Martin  and  J.  J.  WlUett  for  respondent 

DOWDBLL,  J.  The  appeal  In  this  case 
is  taken  from  the  decree  of  tbe  court  dis- 
solving the  temporary  injunction  thttetofwe 
granted.  The  motl<m  to  dissolve  was  predicat- 
ed solely  upon  the  denials  in  the  sworn  an- 
swer. The  record  shows  that  the  snbmlssion 
ior  decree  was  had  on  the  13th  day  ot  Marcb, 
19(^  on  tbe  motion  of  tbe  respondent  to  dis- 
solve the  injunction  upon  the  denials  of  the 
answer  filed  Marcb  18,  1903,  to  the  original 
bill  as  amended  by  amendment  filed  March 
18,  1903.  -The  answer  filed  March  18.  1M6, 


and  upon  tbe  denials  of  whldi  the  motion  to 
dissolve  was  made,  showed  on  Ita  face  to 
have  been  duly  and  properly  vorifled. 
this  answer  all  of  the  material  auctions  of 
the  bin  were  dftnled.  It  denied  that  the  re- 
spondent had  tendered  his  resignation  as  an 
officer  of  the  cwporatton,  as  all^^  In  the 
bill,  and  it  also  dented  that  the  re^ndent 
was  not  a  stoc^older  and  directs,  and  that 
he  had  no  Interest  in  the  company  as  char^ 
ged  In  the  bill,  and  averred  that  he  was  a 
stockholder  and  dlrectw  both  at  the  time  of 
the  filing  of  the  bill  and  ttm  filing  of  his  an- 
swer. The  bill  itself  stated  that  the  respond- 
ent had  bem  elected  a  director  and  presi- 
dent of  the  company,  but  charged  that  be 
sold  his  stock  in  the  concern  after  he  had 
been  so  elected.  There  Is  no  q»eclflc  denial 
of  the  charge  as  to  his  having  sold  his  stock, 
but  this  allegation  becomes  Immaterial,  since 
the  sale  of  bis  sfaxA  would  not  ipso  facto 
vacate  bis  oBce  aa  director  and  president 
and  he  was  a  stockholder  at  tbe  time  of  the 
filing  of  tbe  bill.  Nathan  ▼.  Tompkins,  8S 
AJa.  437,  2  South.  747. 

After  tbe  snbmissloQ  of  the  cause  for  de- 
cree, tbe  complainants  filed  a  motion  to 
strike  tbe  ammded  answer  from  the  file. 
The  court  declined  to  consider  the  motton 
for  any  purpose  on  tbe  submission,  l^e  ac* 
tlon  of  the  court  in  this  respect  vraa  proper, 
and  free  from  errw,  since,  etta  the  snlmils- 
slon  of  the  cause  for  decree,  and  while  the 
same  was  still  under  the  order  el  mflmils^on, 
the  motion  to  strike  the  answer  came  too 
late,  and  could  form  no  part  of  Ute  pleadings 
then  on  submission. 

There  Is  no  error  In  tbe  decree  zoideEed, 
and  the  same  will  be  affirmed. 


on  Ala. 

8I8K  r.  OABGHiB  at  aL 
(Snpreme  Court  of  Alabama.  June  80,  1008.) 

HIOHWATS  —  lUPROVBUENT  BONDS  —  ISSU- 
AKCO-STATUTBS— POWER  OP  LKOISLATCRB 
— SPSCIAL.  LAWS-CONSTITUTIONAL  PROVI- 
SIONS —  CONSTRUCTION  —  INDBBTBDNB88  — 
LIMIT— TAXATION. 

1.  Act  Dec.  7,  1898  {Acts  1888-99,  43), 
aad  acts  ameDoatory  thereof,  authonzes  the 
coanty  of  JackBon  to  israe  bondii  V/  the  amount 
of  $2oO,000  to  build  macadamiwu  roads  and 
bridges  in  such  couaty.  The  totil  oonda  isened 
prior  to  November  1,  1902,  amotmied  to  (187,- 
EiOO,  and,  the  money  received  thtr^.Tom  having 
been  expended  without  completh&  the  system 
ot  toads  coDtenulated,  the  board  cf  lounty  com- 
misstoners  in  November,  1902,  autnorlaed  tba 
wsuaDce  of  the  remainiog  beads,  ^  1. 1  to  facili- 
tate the  sale  thereof,  and  to  provMb  means  for 
the  payment  of  principal  and  tntere»t  thereon, 
Act  Feb.  28,  waa  passed,  autn-^ing  an 
additional  levy  of  taxes  to  pay  wih  bonds. 
Heltf,  Aat  such  latter  act  was  orijii.al  in  its 
nitnm,  and  not  amendatory  of  the  fovmer  act, 
and  vaa  therefore  not  within  Couet  f  45,  pro- 
hibitiiig  the  amendment  of  an  exist  hiy  law  by 
reference  to  its  title  only. 

2.  Const  i  104,  prohibits  tbe  )»sl8latnTe 
from  passing  a  special  or  local  law  14  any  one 
of  thirty-one  specified  Instances,  tlM-don  105 
declares  that  no  special,  pcivate.  ot  .W'caX  law, 
excejpt  a  law  fixing  the  time  for  holding  court^ 

be  enacted  In  any  case  which  Is  provided 
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Cot  by  s  genoml  law,  or  nhm  tiui  rdltf  can  bs 
SlTen  by  a  court  of  the  itate;  and  aaction  109 

requires  the  Legislature  to  pass  general  laws, 
nnaer  which  local  and  private  fnterests  i^all  be 
protected.  J7eliit,  that  section  109  was  not  a 
liinltation  oc  the  power  of  the  Legislature  to 
pass  special  laws,  as  was  section  104,  and  hence 
the  I^egislatare,  under  ita  reserved  power,  had 
power  to  pass  a  special  law  on  a  sabject,  other 
than  eorporatlona  and  municipal  corporations, 
not  coveted  by  any  general  law,  and  luit  within 
an|^  one  of  the  mrtancee  prescribed  by  eectloo 

a.  Act  Feb.  28,  1908,  anthorUnf  an  extra 
levy  of  taxes  for  the  payment  of  road  buida 
issaed  and  to  be  issued  by  the  coan^  of  Jack- 
son, was  an  act  providing  for  the  "levy"  of  a 
special  tax,  as  distinguished  from  the  assess- 
ment and  collection  th»eof,"  and  was  there- 
fore not  violatiTe  of  Const  I  104,  mbd.  Ifi,  pro- 
hibiting the  Ltfislature  from  pusfaiK  epedal 
laws  regulating  ue  anesement  or  collection  of 
taxes. 

4.  Const.  1801,  I  216,  prohibited  the  levy  of 
a  special  county  tax  beyond  a  spedfled  rate  for 
public  buildings,  bridges,  and  roads;  provided, 
that  for  the  purpose  of  paying  any  debt  then 
existing  against  any  county.  Incurred  for  the 
erection,  constrnction,  or  maintenance  of  neces- 
sary public  buildings,  bridges,  or  roads,  any 
county  might  levy  and  collect  such  spei^lu 
taxes,  not  exceeding  one-fourth  of  1  PCf  cent., 
as  might  be  authorized  by  law.  Bdd  that, 
where  a  debt  for  the  constructton  of  macadam- 
ized roads  by  a  coon^  was  created  after  rati- 
fication of  the  Constitution,  such  section  au- 
thorized the  Legislature  to  pass  an  act  confer- 
ring on  the  county  power  to  levy  a  special  tax, 
not  exceeding  one-fourth  of  1  per  cent,  for  the 
payment  of  such  debt  whether  the  debt  was 
incurred  under  laws  previously  or  sobsetiuentiy 
enacted. 

5.  Const  1901,  I  224,  proUbitIng  a  county 
from  becoming  indebted  In  any  amount  indud- 
Ing  present  indebtedness,  greater  than  3^  per 
ceut  of  the  assessed  value  of  the  property 
therdn,  provides  that  the  llmftatton  •half  not 
affect  any  existing  Indebtedness  In  excess  of 
SQdi  8^  per  cent  already  created,  or  authorized 
by  existing  laws  to  be  created,  and  that  where 
counties  have  already  incurred  debts  exceeding 
such  limit  they  shall  be  anthorixed  to  Incur  an 
Indebtedness  of  1%  per  cent  of  tibe  assessed 
value  of  ita  property,  in  addition  to  the  debt 
already  existing;  but  that  the  section  shall  not 
prevent  any  county  from  Issuing  bonds  or  other 
obligations  to  fund  or  refund  any  indebtedness 
now  existing,  or  authorized  by  the  existing  laws 
to  be  created.  Beld.  that  Act  Feb.  28.  1903, 
providing  for  the  payment  of  certain  road  bonds 
Issued  and  to  be  issued  by  a  county,  as  au- 
thorized by  Act  Dec  7,  1898,  merely  authorized 
the  funding  of  that  part  of  the  issue  authorised 
by  the  prior  act  which  had  not  been  Issued,  and 
waa  therefore  not  Tlolatire  of  such  section  of 
the  Constitutioa 

Appeal  from  Chancery  Court,  Jaducn  Gooa- 
tji  W.  H.  Simpson,  Chancellor. 

Bill  by  W.  D.  Slalc  against  0.  U  Carglle 
and  otbers,  constltntijag  the  court  of  county 
ccnmniasicHiers  of  Jackson  county.  From  g 
decree  dismissing  the  bill  tor  want  of  equity, 
conqdalnant  appeals.  Affirmed. 

Tbe  followiog  tftcto  are  avemd  la  tbe  bill: 
"By  Tlttoe  of  an  act  to  aatiiorlie  Jaekson 
county  to  boUd  macadamised  toads  and 
bridges,  and  to  Ismie  bonds  ot  tbe  connty 
to  old  In  file  constmctUm  Hierwt,*'  approred 
I>eoeniber  7,  1806,  and  acta  amendatory 
ttieretc^  Jackson  connty  has  issued  from  time 
to  time  prior  to  November  1,  1902,  bonds  of 


tbe  comity,  onpNgattng  flie  sum  of  $187,600; 
Tbe  total  bonds  antbrniaed  to  be  Issued 
sold  act  was  $250,000.  Tt»  bonds  so  Issned 
are  ootstandlng,  tbe  proceeds  baying  been 
aq>aided  In  the  constrnction  of  maeadainlaed 
roada  and  bridges,  purtnant  to  said  act  The 
system  of  roada  set  oat  and  deecrlbed  to  be 
conatmcted  mider  said  act  taaye  not  been 
coBvl€ited,  and  cannot  be  complerted  wlthoot 
a  sale  and  wet  tbe  proceeds  of  tbe  remabi- 
Ing  902JSOO  of  bonds,  anthorind  by  aald  act 
At  flie  NoTonber  term,  1892,  tbe  board  of 
conn^  eommlssl(»ierB  of  Jackson  coonty 
made  an  order,  aothorlztng  tbe  Issnuice  of 
said  rematailng  bonds.  To  fiiclHtato  a  sale 
of  aald  bonds,  and  to  prorSde  means  tor  Ibe 
payment  of  principal  and  invest  ttiereon, 
tbere  was  passed  by  the  Leglsletnre  of  Ala- 
bame,  and  approved  by  tbe  Oovemor  on  Feb- 
mary  28,  1803,  an  act  to  provide  fw  tbe  pay- 
ment of  tbe  principal  and  Intereat  of  certain 
btmds  to  be  issoed  under  **An  act  to  auUiwlse 
Jackson  coimty  to  bnlld  macadamised  roada 
and  bridges,  and  to  lasne  bonds  of  the  county 
to  aid  in  the  eonstmctloa  and  building  there- 
in," at^roved  December  7,  188^  and  acts 
amendatory  tbersto.  Under  tba  authwlly  of 
tbid  las^named  act  tbB  court  of  county  cran- 
mlssloners  are  proceeding  to  Irane  $02,000 
of  bonds  for  the  comity  of  Jaxkaoa  and  are 
proceeding  to  make  a  levy  of  a  qiecial  tax, 
under  sold  act  of  1^  mUls  <»  all  of  tbe  tax- 
able property  of  said  eonn^  and,  unless  m- 
Joined  will  levy  said  tax  and  enforce  tbe  col- 
lectlMi  thereof  against  the  property  et  com- 
plainant, and  ottier  taxpayers  of  said  connty. 
The  levy  of  1%  mills,  as  an  additional  tax, 
sought  to  be  levied,  solely  by  authority  of 
Ibe  act  aroroved  Felnruary  28,  1908.  It  waa 
then  averred  in  the  bill  tluit  said  act  was 
aneonstltntlOBBl  and  void;  the  avermento  of 
said  blU  as  to  tts  unooutltntlonallty  and 
validity  being  in  words  and  figures  aa  follows: 

"The  prt^posed  levy  of  snch  BpedM  tax  Is 
illegal  and  void  for  the  reason  that  flie  act 
of  the  Legislature  of  Alabama,  under  wUch 
it  la  made.  Is  violative  of  various  provisions 
of  the  constitution  of  Alabama,  1901.  as  fol- 
lows: It  la  violative  of  section  40,  In  that 
tbe  act  la  amendatory  In  diaracter  and  seeks 
to  revive  amend,  extend  or  confer  flie  pro- 
visions ot  a  former  act  hy  reference  to  tts 
title  merely,  wlthoot  re-enacting  and  pubUab- 
Ing  at  length  tbe  provisions  so  revived, 
amended,  extended  or  conferred. 

*1t  ia  violative  of  aabdlvlslon  IB,  1 104,  in 
tmt  It  Is  a  local  law,  r^ulatlng  tbe  aaaess- 
ment  or  collection  <tf  taxea  not  In  connection 
with  eristing  municipal  Indebtedness  created 
prior  to  1876. 

'It  is  violative  of  subdivision  17  of  section 
104,  tai  that  it  is  a  local  law  anthoilabig  tbe 
connty  to  Issue  bMids,  whereas,  tbe  issuance 
€t  said  b(mds  has  not  been  autborbed  before 
tbe  enactment  of  snch  law,  by  a  vote  of  the 
duly  qnaUfied  dectws  of  said  connty,  at  an 
election  held  for  that  purpose; 

It  Is  violative  of  sectloii  i06»  in  that  It 
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l8  a  local  law  enacted  In  a  case  proTlded  for 
by  general  law,  or  In  wbidi  the  relief  Bougbt 
can  be  given  by  the  courts  of  the  state. 

"It  to  vlolatlTc  of  section  106,  In  that  It 
t9  a  local  law,  and  notice  of  the  Intention  to 
apply  therefor  was  not  published  and  proof 
of  sucb  Dotice  made  as  required  by  section, 
and  complainant  hereto  attaches  certified  cop- 
ies of  the  Journals  of  the  two  houses  marked 
'Exhibit  B*  and  'Exhibit  C  as  a  part  of  this 
bill,  from  which  complainant^  avers  it  is  not 
shown  that  said  UU  was  doly  and  legally 
passed. 

"It  is  violative  of  section  107.  tai  that.  It 
la  a  local  law  modifying  an  existing  local 
law  without  notice  and  proof  as  required  by 
said  section,  for  proof  of  wbidi  reference  to 
made  to  copies  of  the  Joumato  aforesaid. 

"It  to  Tlototive  of  section  215,  in  that  it 
seeks  to  levy  a  greater  rate  of  taxation  for 
county  purposes  than  one-half  of  1  per  cent- 
um on  the  taxable  property  of  the  connty, 
and  to  not  for  any  of  the  purposes  enumerated 
in  said  section  for  which  an  additional  levy 
may  he  made.  It  seeks  to  authorize  a  spe- 
cial levy  tor  bonds  authorized  by  existing 
law,  and  not  for  &  debt  created  f(w  roads 
after  the  ratlfl cation  of  the  Gonstltntlon  of 
1001. 

"It  l8  Tlolatlre  of  section  224,  hi  tbto:  The 
total  assessed  value  of  the  taxable  property 
In  Jackson  county  at  the  date  of  the  approval 
of  said  act  was,  and  now  Is,  $4,133,248.  At 
the  time  of  the  ratification  of  the  Constitu- 
tion of  1001  such  assessed  value  did  not  ex- 
ceed $4,000,000,  but  was  abont  said  sum.  At 
the  date  of  such  ratification  Jackson  county 
had  outstanding  bouded  indebtedness  issued 
under  the  act  of  1883  aforesaid,  and  which 
is  still  outstaodlng  to  tbe  amount  of  $125,000. 
On  March  1,  1802,  Jackson  county  Issued 
another  series  of  said  bonds  of  $62,500,  mak- 
ing a  total  bonded  debt  at  the  time  of  the 
passage  of  the  act  of  February  28,  1003,  and 
now  outstanding  of  $187,500.  The  Issuance 
of  tbe  remaining  $62,500  of  bonds  for  which 
the  special  levy  Is  to  be  made  makes  a  total 
debt  of  about  $250,000,  whlcb  exceeds  8H 
per  centum  of  the  assessed  value  of  taxable 
property,  and  further  exceeds  5  per  centum 
of  the  assessed  value  of  such  taxable  prop- 
wty.  Wherefore,  complainant  says  the  spe- 
ctol  levy  sought  to  be  made  to  to  be  applied 
to  Illegal  indebtedness,  being  In  excess  of  the 
limit  prescribed  for  county  indebtedness  by 
said  section  224." 

The  prayer  of  the  bill  was  tbat  an  In- 
junction be  Issued,  restraining  the  defendants 
as  constituting  tbe  court  of  county  commis- 
sioners from  making  the  special  levy  of  the 
tax.  as  in  the  bill  set  fcurth,  under  authority 
of  the  act  of  February  28,  1803.  The  act 
approved  February  28,  1803,  snd  copies  of 
the  Journals  of  the  two  houses,  relating  there- 
to are  set  forth  as  exhibits  to  the  bill.  Tbe 
respondents  demurred  to  the  bill  upon  the 
following  ground:  "(1)  The  bill  shows  no 
ground  of  objuctlrai  to  tbe  proposed  levj  of  a 


Biiectol  tax.  The  act  of  February  28,  1908. 
Is  valid  and  antbwlses  such  levy.  The 
act  Is  not  amendatory,  or  reviving  in  char- 
acter, but  to  original  In  form  and  substance, 
and  not  exhibited  by  section  45  of  the  Con- 
stitution of  Alabama.  (3)  The  act  is  not 
one  'regulating  the  assessment  or  collection 
of  taxes,'  within  tbe  pn^ibition  of  subdivi- 
sion 16,  i  101,  of  the  Constitution.  It  author- 
izes merely  a  levy  of  a  tax.  A  legtolatlve 
function  wholly  separate  from  the  assess- 
ment and  collection  of  same.  (4)  It  to  not 
an  act  autbortoing  a  county  to  issue  bondf 
within  the  prohibition  of  sabdlvislon  IT.  I 
104,  of  the  Constitution.  Ito  sole  purpose  la 
the  levy  of  a  tax  to  pay  a  t>onded  debt  to 
be  created  under  authority  and  for  pur- 
poses named  In  the  bond  act  of  1888.  (5) 
Said  act  to  not  violative  of  section  106  of 
the  Constitution.  There  to  no  general  law, 
autiiorlzlng  counties  to  levy  a  special  tax  for 
roads,  or  for  payment  of  tionded  debts  cre- 
ated to  build  roads.  (6)  The  act  to  not  vio- 
lative of  section  106.  The  bill  shows  by  the 
exhibit  of  the  House  Journal  thereto  that  no- 
tice was  given  of  the  intention  to  make  ap- 
plication for  Its  passage,  and  proof  made, 
in  all  respects  as  required  by  said  section. 
(7)  The  bill  shows  that  section  107  was  strict- 
ly complied  with  In  the  passage  of  the  law; 
and  further  that  It  is  not  an  act  to  r^al 
or  modify  any  existing  local  law.  (8)  The 
act  to  not  violative  of  section  215.  The  bill 
shows  and  the  act  itself  shows  tbat  the  tax 
so  levied  is  for  the  payment  of  a  debt  cre- 
ated, after  the  ratification  of  said  constitu- 
tion for  building  roads,  and  to  therefore  for  a 
purpose  specially  authorized  by  said  sections. 
(0)  Tbe  act  Is  not  violative  of  section  224. 
Tbe  bill  shows  tbat  the  bonded  debt  to  be 
paid  by  such  levy  was  authorized  by  existing 
tow  at  the  time  of  tbe  ratification  of  the  Con- 
stitution and  to  apectolly  exempted  from  the 
limitation  on  county  Indebtedness  prescribed 
by  said  section." 

W.  H.  Norwood,  for  appellant  Ylcgll 

Bouldln.  for  appellees. 

HARALSON,  J.  The  act  In  question  to 
original  In  form,  complete '  and  Intelligible 
In  itself.  It  simply  provides,  by  a  special 
levy  of  taxes,  as  necessity  therefor  arises, 
additional  means  to  pay  the  bonds  author- 
ized by  an  original  act,  passed  in  1898  for 
the  construction  of  public  macadamized  roads 
In  Jackson  county.  All  other  provisions  of 
this  spectol  act  are  merely  administrative, 
and  do  not  affect  Its  validity.  That  It  does 
not  offend  section  45  of  the  Constitution,  pro- 
hibiting the  ameudment  of  an  existing  law 
by  reference  to  its  title  only,  to  fully  settled 
by  former  decisions  of  this  court  Oandy  r. 
State,  86  Ato.  20,  5  South.  420;  State  v.  Rog- 
ers, 107  Ala.  444,  19  South.  909,  32  L.  R.  A. 
620;  Thomas  v.  State,  124  Ala.  48,  27  South. 
315;  Keene  v.  Jeffowm  County,  185  Ato. 
405,  33  South.  437. 

Section  104  of  the  Constitution  prohlhlU 
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the  Leg! H]a tore  tram  paadiig  a  special  or  lo- 
cal law  In  any  one  of  thirty-one  specified  In- 
stances. A  local  law,  as  Iiere  nttemA  to,  Is 
defined,  under  anotber  section, — 110,— to  he 
one  vUcb  applies  to  any  snbdiTlslon  or  sob- 
divisions  oC  tbe  state,  less  aan  tbe  whole, 
and  a  special  at  pzlTato  law  Is  one  wbldi 
allies  to  an  Individual,  association  or  cor* 
poration.  There  are  an  Indefinite  number  of 
local,  private  and  special  interests.  Impossi- 
ble to  be  antidpfited,  and  which  tbe  framera 
of  tbe  Constitution  did  not  attempt  to  enn- 
merste.  They  did  provide  by  section  105, 
that  "no  special,  private  or  local  law,  except 
a  law  fixing  the  time  of  holding  courts,  shall 
be  enacted  In  any  case  which  Is  provided 
tor  by  a  general  law,  oe  when  the  relief 
sought  can  be  given  by  any  court  of  this 
state."  In  this  connection  it  may  be  stated, 
that  there  Is  no  general  law  In  Alabama  aa- 
thorlzlng  the  levy  of  a  tex  for  the  payment 
of  debts  Incurred  for  road  purposes,  and  no 
relief  can  be  bad  In  the  courto,  since  the  levy 
of  a  tex  la  a  legislative  power.  They  also 
provided  by  section  100,  that  "the  Legislature 
shall  pass  general  laws  nnda  which  local  and 
private  Intereete  stiall  be  provided  for  and 
protected."  When,  however,  the  relief  In 
this  class  of  undefined  local,  special  and  prl< 
Tate  interests  Is  not  provided  for  by  general 
laws,  and  the  Legislature  has  failed  to  pass 
such  laws,  there  Is  nothing  In  the  Constltn- 
tion  which  Is  a  llmltetion  on  tbe  right  of  the 
T.«glslature  to  pass  special,  private  or  local 
laws,  except  In  one  of  the  thirty-one  specified 
Instences  named  In  said  section  104.  In  these 
lustences,  the  Legislature  must  pass  general 
statutes  for  relief,  or  none  can  be  had,  unless 
the  same  Is  already  provided  for  by  a  general 
law.  Section  109  was  Intended  to  Impose 
a  duty  on  the  Legislature,  by  the  enactment 
of  general  laws  to  that  end,  to  protect  local, 
private  and  special  Intereste,  but  it  Is  not, 
as  In  the  31  enumerated  instances  In  section 
104,  a  limitation  on  its  power  to  pass  spe- 
cial laws  to  this  end.  The  power  of  the  Leg- 
islature to  pass  laws  of  a  private,  local  or 
special  Interest,  was  unlimited,  and  outside 
of  or  beyond  these  31  specified  Instances,  the 
Legislature  has  the  same  power  It  had  before 
the  adoption  of  tbe  present  Oonstltutlon,  pro- 
vided there  Is  DO  general  law  under  which 
relief  is  granted  or  may  be  had.  The  Consti- 
tution of  1901,  as  did  all  tbe  former  Consti- 
tutions of  the  state,  vested  legislative  au- 
thority in  a  State  Legislature,  whose  powers 
are  plenary  and  unlimited  except  by  special 
llmltetions  imposed  by  the  instrument,  and 
in  this  respect  the  present  Constitution  is 
similar  to  all  the  others.  Mangan  v.  State, 
76  Ala.  00;  Phoenix  A.  Go.  r.  Fire  Dep't  of 
Montgomery,  U7  Ala.  651,  23  South.  843,  42 
L.  a  A.  468. 

What  is  here  said,  has  no  referCTce  to  llm- 
ltetions on  tbe  Legislature  to  pass  laws  un- 
der article  12  on  the  subject  of  "Corpwations 
land]  Municipal  Corporations." 

It  ia  Insisted  that  the  act  In  qnestlon  Is 


TioIaUve  of  subdlTlslott  15  of  said  section  104 
of  the  Constitution.  This  subdlvldim  la  one 
of  the  thirty-one  cases  in  which  by  said  sec- 
tion, tbe  Legislature  la  i«ohlbIted  to  pass  a 
special,  private  or  local  law,  and  reads: 
"Regulating  eltbw  the  assessment  ot  collec- 
tion of  taxes,  exc^t  In  connection  with  the 
readjustment,  renewal,  or  ext^slon  of  ezls^ 
Ing  municipal  indebtedness  created  prior  to 
the  ratification  of  the  Constitution  of  eighteen 
hundred  and  sevenly-flve."  As  to  this  objec- 
tion, we  cannot  do  better  than  to  adopt  tbe 
reply  of  the  learned  counsel  for  the  county: 
"I  submit,  that  the  gravamen  of  the  present 
act  is  the  levy  of  a  tax  t<a  a  defined  pur- 
pose. The  assessment  and  collection  of  tax- 
es is  a  wholly  distinct  power  and  doty,  vest- 
ed in  a  distinct  body  of  magistracy,  from  that 
of  levying  a  tex.  The  Constitution  Is  aimed 
at  local  legislation  tending  to  confuse  the 
authorities  In  the  administration  of  the  elab- 
orate system  of  laws  regulating  the  assess- 
ment and  collection  of  taxes.  It  is  not  aim- 
ed at  tbe  exercise  of  the  sovereign  legisla- 
tive power  to  levy  texes  for  lawful  purposes 
by  local  or  special  laws.  *  •  *  i  repeat, 
the  gravamen  of  the  act  ia  the  levy  of  a  spe- 
cial tex,  a  purely  legislative  power,  while 
the  duties  of  the  various  officers  in  relation 
te  the  assessment  and  collection  of  texes 
are  ministerial  and  sometimes  quasi  Judi- 
cial. Stete  V.  Brewer,  64  Ala.  287;  Perry 
County  V.  S.  M.  &  M.  B,  Co..  68  Ala.  646, 
65  Ala.  391;  Fox  v.  McDonald,  101  Ala.  61. 
68.  13  South.  416.  21  L.  R.  A.  529.  46  Am.  St 
Hep.  08." 

Section  215  of  the  present  Constitutiou, 
like  ite  immediate  predecessor  (article  11,  S 
5,  Const  1875),  prescribes  the  limit  of  tax- 
ation for  county  purposes  in  any  one  year 
on  tbe  value  of  taxable  property  thoreln.  to 
be  not  greater  than  one-half,  of  1  per  cent. 
There  was  a  proviso  in  ttiat  section  of  the 
Constitution,  found  also  in  section  215  of  the 
present  Constitution.— and  In  this  respect  the 
two  are  the  same,— that  to  pay  debts  existing 
at  the  ratification  of  the  Constitution  of  1876, 
an  additional  rate  of  one-fourth  of  1  per 
centum  might  be  levied  and  collected.  There 
was  also  a  second  proviso  in  tbe  section  of 
the  Constitution  of  1875,  that  to  pay  any  debt 
or  liability  then  existing  against  any  county. 
Incurred  for  tbe  erection  of  necessary  pub- 
lic buildings,  or  other  ordinary  county  pur- 
poses, or  that  might  thereafter  be  created  for. 
the  erection  of  necessary  public  buildings  or 
.  bridges,  any  county  might  "levy  and  collect 
such  special  tex  as  ma;  have  been  or  might 
thereafter  he  authorized  by  law."  For  such 
purposes  the  power  of  the  Legislature  to  au- 
thorize special  levies,  was  not  in  terms  re- 
stricted. Certainly,  Its  powers  to  authorize 
counties  to  contract  debts  for  the  promotion 
of  public  enterprises,  nor  violative  of  the  con- 
stitutional restrictions  In  behalf  of  life,  lib- 
erty and  property,  was  not  limited.  Tbe  con- 
struction and  maintenance  of  public  roads 
was  not  mentioned  in  tbe  Oonstltatlon  of 
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1875,  and  the  authority  of  the  LeglBlatnre  to 
authorize  the  levy  of  taxes  by  a  county  for 
road  purposes,  was  unrestricted,  the  same  as 
it  was  before  the  ad(^tlon  of  that  laatru- 
ment  Keene  t.  JeCTeraon  County,  185  Ala. 
466,  83  South.  437,  and  authorities  there  cited. 

The  Constltntlon  of  1901,  however,  placed 
a  limitation  of  the  power  to  levy  a  special 
tax  twyond  a  specified  rate  for  public  build- 
ings, bridges  and  roads,  such  as  had  not  ex- 
isted In  the  former  Constitution.  That  pro- 
vision Is,  "Provided  further,  that  to  pay  any 
debt  or  liability  now  existing  against  any 
county,  Incurred  for  the  erection,  construc- 
tion, or  maintenance  of  the  necessary  public 
bnildlnga  or  bridges,  or  that  may  hoeafter 
be  created  for  the  erection  of  necessary  pub- 
lic buildings,  bridges  or  roads  [Italics  ours], 
any  comity  may  levy  and  collect  snch  special 
taxes,  not  exceeding  one-fourth  of  one  per 
centum,  as  may  have  been,  or  may  hereafter 
be  authorized  by  law,"  et^.  If  the  debt  for 
such  purposes  was  created  after  the  ratifica- 
tion of  the  Constltntlon,  the  power  to  make 
the  levy  of  the  special  tax  is  plainly  provided 
for,  not  to  exceed  one-fourth  of  1  per  centum, 
and  this,  whether  the  debt  was  for  buildings 
and  bridges  or  roads,  and  wheth^  Incurred 
under  laws  theretofore  or  thereafter  enacted. 
All  three  subjects,— pnbllc  buildings,  bridges 
and  roads,— are  thus  placed  on  the  same 
footing  as  to  the  levy  of  this  tax. 

It  Is  urged  further,  that  the  act  under  con- 
sideration violates  section  224  of  the  present 
Coiutltutlon.  That  section  places  a  prohibi- 
tion on  a  county  to  become  Indebted  In  any 
amount  Including  present  Indebtednera,  great- 
er than  8%  per  centum  of  the  assessed  value 
of  the  property  therein.  This  limitation  is 
accompanied  with  a  proviso,  that  It  "shall 
not  afTect  any  existing  Indebtedness  In  ex- 
cess of  such  three  and  one-half  per  centum, 
which  has  already  been  created  or  authorized 
by  existing  law  to  be  created."  This  in 
terms  takes  off  and  makes  Inoperative  tbis 
limitation  of  power,  as  It  affects  the  Indebt- 
edness of  a  county  In  excess  of  8%  per  cen- 
tum of  the  assessed  value  of  Its  property,  as 
to  debts  already  created  or  authorized  by 
law  to  be  created.  As  to  such  Indebtedness 
the  provision  la  as  though  it  were  not  in  the 
Constitotlon.  But,  tUs  provtelon  was  not 
fully  remedial,  since  some  conntlea  may  have 
already  Incurred  debts  exceeding  8%  per 
centum  irf  the  value  of  their  aasessed  prop- 
erty, and  to  meet  this  condition,  another 
proviso  was  added,  that  in  snch  case,  the 
county  **BhaH  be  authorized  to  Incur  an  in- 
debtedness of  one  and  a  half  per  centum  of 
the  assessed  value  of  such  property.  In  addi- 
tion to  the  debt  ah-eady  existing."  Without 
more,  and  literally  construed,  this  proviso 
might  have  limited  the  authority  of  the  coun- 
ty to  increase  Us  Indebtedness  in  the  case 
supposed,  to  "the  debt  already  existing." 
But  this  same  proviso,  conclndes  by  adding, 
"Nothing  herein  contained  shall  prevent  any 
coonly  from  Issuing  bonds,  or  other  obliga- 


tions, to  fund  or  refund  any  indebtednoM 
now  existing  or  autbmdaed  by  existing  laws 

to  be  created." 

On  the  7th  of  December,  1898,  the  Leglsla- 
tnre  passed  an  act,  '*to  authorize  Jackson 
county  to  build  macamadlxed  roads  and 
bridges,  and  to  Issue  bonds  of  the  county  to 
aid  In  the  construction  and  building  thereof." 
Acts  1898-60,  p.  43.  By  the  twelfth  section 
of  said  act,  the  court  of  county  commlssloD- 
ers  of  Jackson  county  was  **»nikori»«d,  em- 
powtnd  and  required  [Italics  ours]  to  Issue 
bonds  of  said  county  to  the  amount  ot  two 
hundred  and  fifty  thousand  dollars  to  provide 
for  the  construction  and  building  of  said 
macadamized  roads  and  the  building  of 
bridges,"  etc.  It  Is  shown  that  under  this 
act  the  court  of  county  commissioners  have 
Issaed  ¥187,000  of  these  bonds  in  and  about 
carrying  Into  effect  the  provisions  of  said  act 
It  thus  ai^ears  that  the  total  Indebtedness 
of  the  county,  authorized  by  said  act  to  be 
created  for  the  puipoees  spedfled,  vras  ¥250,- 
000,  $187,600  of  wblch  amount  has  already 
been  created,  and  the  remaining  $62,600.  to 
which  the  special  act  In  question  relates,  is  a 
part  of  that  $250,000,  and  was  as'  fully  au- 
thorized and  required  by  the  original  act  to 
be  created,  as  that  part  of  It  for  which  the 
county  has  already  issued  Its  bonds.  The 
act  we  construe  simply  authorizes  the  fund- 
ing of  the  $62,500,  as  a  part  of  the  debt  of 
the  county  thoretofore  authorized  to  be  creat- 
ed, and  is  not  violative  of  said  section  224 
of  the  present  Constitution.  Its  purpose  la 
not  to  create  a  debt  not  already  authorized 
by  hiw,  but  is  simply  in  aid  of  the  original 
act  in  Its  due  administration  by  tbe  court  of 
county  commissioners. 

We  have  confined  ourselves  strictly  to  the 
grounds  of  attack  presented  by  the  bill  to  tbe 
constitutionality  of  the  act  In  question,  and 
find  no  merit  in  any  of  them.  Tuere  is 
plainly  no  merit  in  the  objection  that  no  no- 
tice of  the  Intention  to  apply  for  the  passage 
of  the  act  was  given  and  proof  thereof  made 
as  required  by  the  Constitution,  for  the  jour- 
nal of  the  Legislature,  made  a  part  of  the  bill, 
shows  tliat  a  requisite  notice  was  given  and 
proof  thereof  duly  made. 

The  chancellor  sustained  tbe  demurrer  to 
the  bill  and  the  motion  to  dismiss  it  for  want 
of  equity,  and  In  this  decree  w«  find  no  er- 
ror. 

Affirmed, 

OSS  Ala.  IM) 
KIRBY  et  aL  v.  BATNBS  et  at 
(Supreme  Conrt  of  Alabama.   June  SO,  1903.) 

FRAUDULBNT  CONVETANCES  —  HORTGAOES  — 
VALIDITY  BETWEEN  PARTIES— FUTURE  AD- 
VANCEHENTS-PAROL  EVIDBNCB. 

1.  A  coDv^ance  of  land  nude  to  hinder,  de- 
lay, or  defraud  tbe  grantor's  creditors  is  op- 
erative betweea  the  parties  when  fuUj  conanm- 
mated,  and  cannot  be  defeated  by  tbe  grantor 
on  such  ground. 

T  L  8m  nitadal«a(  OoBveysnee^  vaL  U,  OmtX. 
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2.  Where  a  mortjeBge  recited  that  It  was  glr- 
en  to  eei-ure  a  spedoc  Bam,  but  was  in  fact 
giTen  not  only  to  secure  such  sum  but  future 
adrauces  as  well,  parol  evidence  was  admissible 
to  show  that  such  was  tiie  iut^tion  of  the  par- 
tiea. 

Appeal  from  Cbancer^  Court,  Marshall 
OoaDty;  W.  H.  Simpson,  ChaDceI!or. 

BUI  by  J.  Frank  Rayoes  and  another 
against  Frank  Bi.  Kirby  and  others.  From 
a  decree  In  favor  of  oomplalnanti,  defendants 
appeal.  Afflnned. 

It  was  averred  In  the  Mil  that  on  April  8, 
1897,  the  defendant  Prank  M.  Klrby  being  In- 
debted to  the  complainants  on  account  of 
goods,  wares,  and  mercbandlse,  executed  to 
the  complainants  a  promlssorjr  note  evlden* 
dng  said  Indebtedness,  and  that  on  tte  same 
day,  for  the  purpose  of  securing  the  payment 
of  said  Indebtedness,  the  said  Frank  M.  Klrby 
and  his  wife,  Lizzie  Klrby,  executed  to  com- 
plainants a  mortgage  on  certain  real  estate; 
that  said  note,  and  the  debt  eTidenced  there- 
by and  secured  by  said  mortgage,  was  due 
and  unpaid.  It  was  then  averred  that  the 
defendants  Charles  Webb  and  Thomas  B. 
Morgan  were  In  possession  of  said  lands,  as- 
serting some  character  or  kind  of  title  or  in- 
terest therein  which  was  unlcnown  to  com- 
plainants, but  that  the  mortgage  which  Klrby 
and  defendant  had  executed  to  the  complain- 
ants was  duly  recorded,  and  Webb  and  Mor- 
gan had  full  knowledge  and  notice  of  com- 
plainants' claim. 

The  prayer  of  the  bin  was  that  said  mort- 
gage be  foreclosed,  and  that  said  lands  be 
sold  for  the  payment  of  said  Indebtedness. 

The  defendants  filed  an  answer,  In  whldi 
they  admitted  the  execution  of  the  mort- 
gage, but  averred  that  said  mortgage  was 
given  to  the  complainants  for  the  purpose 
of  bindering,  delaying,  and  defrauding  one 
W.  Seibold,  to  whom  the  defendant  Frank 
M.  Klrby  was  Indebted.  Evidence  was  In- 
troduced, the  tendencies  of  wblch  Is  sof- 
fldently  stated  in  Uie  opinion. 

Street  &  labell,  tar  mwellantf,  John  A. 
Lnak,  for  appeUeoL 

HARALSON,  J.  Wliat  dabn  the  defend- 
ants, Webb  and  Morgan,  have  In  this  ease 
08  creditors  of  Ihe  defendants  has  not  been 
Aown.  It  does  not  appear  that  they  are 
the  owners  of  the  land  embraced  In  the  mort- 
gage here  songfat  to  bo  foraeloBedt  by  con- 
Teyance,  executed  by  ttie  defendants  to  them, 
nor  that  they  have  a  mortgage  or  other  In- 
cnmbrance  on  It,  superior  to  the  mortgage 
of  complainants.  It  Is  troe,  refmnce  Is 
tnaiOiB,  IncldaitaUy,  In  the  erldenoe,  to  a 
■ale  ij  dtfteidants  to  flwm,  but  whoi  It  oe- 
cnned.  Is  not  shown*  nw  whether  the  sal^ 
If  mad^  was  ever  encnted.  So  that,  It  they 
are  creditors  of  defendants,  there  Is  no  al- 
legation or  proof  to  that  effect,  nor  are  tbey 
making  claim  as  prior  or  soperhNT  creditors 
to  comidalnants  as  against  their  mortgage. 
The  KtigatkKi  is  really  between  the  oompiMn- 


ants  and  the  defendants;  Klrby  and  wife. 
They  set  up,  that  they  executed  the  mortgage 
to  complainants  to  hinder,  delay  and  defrand 
one  W.  SelboM  In  the  etdlectlon  of  a  debt 
which  the  defendant,  V.  M.  Klrby  owed  said 
Seibold,  and  that  complainants.  Baynes  and 
Hodge,  participated  In  said  porpos^  with  foil 
knowledge  thereof:  It  Is  w^  trndastood 
that  conveyances  or  gifts  made  to  hinder,  de- 
lay or  defrand  creditors  are  eperatlTe  between 
the  psrties  when  fully  consummated  and 
that  ndther  can  rescind  or  defeat  them. 
GloTer  T.  Walker.  107  AhL  64B,  18  Sonth. 
2S1;  WUUams  t.  Higgins,  O  Ala.  628. 

It  Is  alleged,  that  this  mortgage  was  giTsn 
to  complainants  by  defendants  for  the  pur- 
pose, known  and  participated  In  by  oomplslnr 
ants  to  hinder,  delay  and  defraud  one  BeUwId, 
a  creditor  of  defendants.  If  such  woe  fba 
cas^  a  court  of  equity  might  not  lend  its  aid 
to  onnplalnants  to  disturb  the  acqnlred 
rlj^ts  of  tfther  at  the  Instanea  of  the  other— 
both  being  in  pail  ddlcta  HIU  t.  Freeman, 
78  Ala.  200^  49  Am.  Bepu  48;  Clark  t.  Col- 
bert 67  Ala.  02l 

The  defendants*  eridawe  tends  to  Show, 
that  such  was  the  pnpose  of  the  mortgaga 
That  of  complainants  tends  to  Sbow»  that 
such  was  not  its  purpose,  but  that  It  was 
executed  to  secure  a  past  due  todebtedness 
and  to  secure  future  advances.  The  evidence, 
we  take  1%  prepondraates,  as  the  court  be* 
low  seems  to  bare  held,  to  satldlactorUy  es- 
tablish the  contention  of  the  complalnanta 
as  to  lids  qnestlpn,  and  we  are  not  Inclined 
to  dlffigree  wiA  tto  condnslon. 

The  note  which  the  mortgage  secures,  was 
for  9300,  and  neltlier  It,  nor  the  mortgage 
refers  to  future  advances*  but  to  an  indebted^ 
ness  generslly,  in  that  sum.  It  was  not 
necessary  that  the  mortgage  should  express 
on  Its  face  that  it  was  given  to  secure  fatnve 
advances,  to  make  It  operate  as  a  secnrlly  for 
that  pnrpose.  It  was  eonqwteut  to  give  It 
for  a  9eelflc  snm,  and  It  would  stand  as  a 
secorlty  for  a  debt  to  that  amonnt  If  not 
tainted  with  fraud  or  bad  faith,  such  a  mort- 
gage Is  as  valid  as  if  made  to  secure  past 
Indebtedness,  not  only  as  between  the  parties, 
but  also  as  against  subsequent  pnr^iasers 
and  Incmubrancers,  so  far,  at  least,  as  re* 
specto  advances  made  before  the  equities  of 
such  purdiasers  or  incombrancers  attadwd. 
Pand  proof  Is  also  admlsdble  to  show  tiiat 
the  mortgage  was  given  to  secure  advances, 
1  Jmm  on  Mortgages,  61  874r-S77;  Wllfcerson 
▼.  Tillman,  66  Ala.  61^  687;  Lovdace 
Webb,  62  Ala.  271;  OolUer  v.  Faulk,  69  Ala. 
68;  Lawsoh  v.  Ala.  Warehouse,  SO  Ala.  841; 
Huckaba  v.  Abbott,  87  AhL  410,  6  Soatb.  4& 

That  the  defendants  were  Indebted  to  tta 
compIalnantB  In  some  $40  or  $50  at  tiie  date 
ot  this  mortgage,  and  that  tiiey  traded  wltii 
them  and  got  advances  for  the  year  1897, 
and  cmitlnned  to  do  so  for  the  years  sid«e- 
qaut  thereto,  up  to  and  lucdading  a  part  of 
1902,  is  not  denied.  Tb»  mortgage,  mean- 
-wbUSb  was  held  by  the  cwQplainaidt  and  no 
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satisfaction  or  payment  of  It  was  pretended. 
An  account  of  their  dealings  between  them, 
irom  Febuary  12,  1897,  to  Febuary  10,  1902, 
shown,  without  dispute,  to  be  correct,  was 
Introduced  la  eTldence,  which  account  con- 
tains the  items  of  debit  and  credit  during 
that  time,  leaving  a  balance,  on  April  1, 
101^,  due  from  defendants  to  complainants, 
of  (237.62.  The  coart  ascertained  for  Itself, 
as  was  competent  to  be  done,  tliat  the  amount 
doe  on  the  date  of  the  decree,  was  $218,47. 
and  decreed  foreclosnre  of  the  mortgage  by 
a  sale  of  the  lands,  for  the  payment  of  that 
sum,  with  costs  and  expenses  of  sale,  If  not 
paid  within  30  days.  Much  has  been  said 
In  brleft,  on  the  doctrine  of  the  application 
of  payments  as  applicable  to  the  account. 
But  we  take  the  same  view  that  the  chancel- 
lor evidently  did,  and  hold  that  the  mortgage 
was  a  security  for  the  balance,  and  was  so 
Intended,  and  that  the  pigments  made,  must 
be  confined  to  advances  in  1897,  Is  not  under 
the  evidence,  tenable,  but  that  the  mortgage 
stood  as  a  valid  security  for  all  that  was 
advanced  up  to  the  end  of  the  transactions 
between  the  parties  in  1902. 

We  discover  no  error  In  the  decree  and  it 
must  be  affirmed. 

Affirmed. 

(137  Ala.  my 

MAYOR,  ETC..  OF  CITY  OF  HUNTS- 
VILLE  T.  SMITH  et  al. 

Supreme  Court  of  Alabama.    Feb.  28,  1900.) 

WIX<LS-CONSTRUCnON-CORPORATK  BBHBFI- 
CIAAT— DESIGNATION— CHARI- 
TIES—VALIDITY. 

1.  Where  the  corporate  name  of  a  city  was 
"The  Mayor  and  Aldermen  of  the  City  of  H.," 
a  bequest  to  the  "City  of  H."  was  not  void  for 
InsuOiciency  of  designation  of  the  beneficlaty. 

2.  Where  a  city's  charter  authorized  the  es- 
tablishment and  maintenance  of  free  public 
schools  and  the  erection  and  establishment  of 
hospitals  and  InfirmarieB,  a  devise  to  the 

of  certain  real  estate,  to  be  used  for  the  benefit 
of  the  white  public  schools  or  for  a  city  hos- 
pital, as  the  city  authorities  should  elect,  was 
not  vaiA  for  uncertainty. 

On  Rehearing. 

3.  A  nrovifiion  In  a  will  declaring  that  all 
testatrix's  personal  property  not  otherwise  be- 
qneatbed  should  be  sold  for  cash  by  her  exec- 
utors, and  the  proceeds  donated  to  the  white 

EobUc  schools,  did  not  include  mouey  in  the 
ank  bdongtng  to  testatrix  at  the  time  of  her 
death. 

Appeal  from  Chancery  Conrt,  Madison 
County;  W.  H.  Simpson,  Chancellor. 

Bill  by  John  W.  Smith,  substituted  plain- 
tiff In  an  action  by  Mollie  Qreenleaf,  deceas- 
ed, and  others,  against  the  mayor  and  alder- 
men of  the  city  of  Huntsville.  From  a  judg- 
ment In  favor  of  plalntlfla,  defendants  ap- 
peal. Reversed. 

The  purpose  of  the  bDI  as  expressed  In  the 
prayer  was  to  have  the  will  of  Mollie  Teal, 
deceased,  construed,  and  it  be  adjudged 
whether  the  property  owned  by  nid  Mollie 
Teal  at  her  death  ahonld  go  Into  the  bands 


of  the  executor  of  aald  will  or  the  devisees 
and  legatees  under  said  will,  or  the  complain- 
ants as  heirs  at  law  and  next  of  kin,  and 
that  items  4  and  6  of  said  will  be  declared 
void  for  insufficient^  and  uncertainty.  The 
will  was  attached  as  on  exhibit  to  the  bill, 
and  its  Items  were  as  follo\ra:  "(1)  It  to 
my  will  after  my  death  that  all  my  Just  debts 
and  funeral  expenses  be  paid  as  soon  as 
possible.  (2)  I  give  to  MolUe  Qreenleaf  dur- 
ing her  lifetime  my  house  and  lot,  said 
lot  occupied  by  me  now  as  a  residence,  and 
being  same  lot  purchased  of  O.  M.  Hundley 
and  others,  and  of  record  in  Book  Y.  Y.  Y. 
page  307,  together  with  all  household  and 
kitchen  furniture:  Provided,  that  said  Mollie 
Greenleaf  shall  pay  all  the  state,  county, 
and  dty  taxes,  and  keep  said  property  fully 
Insured.  I  desire  an  invoice  to  be  made  off 
in  duplicate  of  said  household  and  kitchen 
furniture,  one  copy  to  be  given  Mollie  Green- 
leaf  and  the  other  retained  by  my  executors. 
(4)  At  the  death  of  Mollie  Greenleaf,  It  is 
my  will  that  the  city  of  Huntsville  acc^t 
said  house  and  lot  for  the  use  and  benefit 
of  the  vhite  public  schools  or  ^or  a  city 
hospital,  as  the  clly  authorities  may  elect, 
and  the  household  and  kitchen  furniture  be 
sold  for  cash,  and  the  proceeds  be  used  to- 
wards buying  a  library  for  use  of  said  public 
schools.  (5)  I  will  that  all  my  other  personal 
property  be  sold  for  cash  by  my  executors, 
and  the  proceeds  to  be  donated  to  the  public 
white  schools."  The  sixth  item  pertained  to 
the  payment  of  the  executor.  On  the  final 
submission  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  be- 
quest to  the  "city  of  Huntsville"  and  to  the 
'Vhite  public  schools,"  contained  In  the 
fourth  and  fifth  paragraphs  of  the  bill,  were 
void  for  uncertainty,  and  that  neither  the 
city  of  Huntsville  nor  the  white  public  schools 
took  anything  under  the  will,  and  that  the 
estate  of  said  MolUe  Teal,  deceased,  should 
descend  to  the  heirs  at  law  and  next  of  kin, 
uuder  the  laws  of  descent  and  distribution. 
From  this  decree  the  reqmndent  appeals,  and 
assigns  the  rendition  thereof  as  error. 

R.  W.  Walker  and  Jere  Murphy,  Jr.,  tor 
appellants.  F.  T.  Petty,  L  L.  Pendleton,  and 
David  A.  Oiayson,  fi>r  aroallees. 

HARALSON,  J.  The  fourth  article  of  the 
will  to  be  construed  Is,  "4th.  At  the  death 
of  Mollie  Greenleaf  it  is  my  will  that  the 
city  of  Hnntsville  accept  said  bouse  for  tbe 
nse  and  benefit  of  the  white  public  schools, 
or  for  a  dty  boQ>ltal,  as  the  city  authori- 
ties may  elect,  and  the  household  and  Utcb- 
en  furniture  be  sold  for  cash  and  the  pro- 
ceeds be  nsed  towards  buying  a  library  for 
nse  of  said  pnblic  schools." 

"5th.  I  will  that  all  my  other  personal 
property  be  sold  for  cash  by  my  ^eentors 
and  the  proceeds  to  be  donated  to  tbe  pnMle 
-white  schools." 

The  objection,  that  the  use  of  the  words 
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"tbe  city  of  HuntBrine."  as  employed  In  the 
wlU,  Instead  of  the  corporate  name,— "The 
Mayor  and  Aldermen  of  tbe  City  of  Hunts* 
Tllle,"— Titlated  the  gift  for  uncertainty,  can- 
not be  snstalned.  "A  misnomer  or  rartatton 
from  the  precise  name  of  the  corporation,  In 
a  grant  or  obligation  by  or  to  It,  is  not  ma- 
terial, if  tbe  Identity  of  the  corporation  la 
unmistakable  from  tbe  face  of  tbe  instru- 
ment or  from  the  averments  and  proof."  1 
DUlon  on  M.  Ckirp.  S  179;  Douglass  t.  Bank, 
19  Ala.  659.  It  clearly  enongh  appears,  from 
the  wUI  itself,  that  the  dty  of  HuntsTlUe. 
as  It  Is  usually  termed  In  common  speech, 
was  the  corporation  referred  to,  although  Its 
technical  corporate  name  was  not  employed. 

But  the  question  arises,— Did  the  testator 
so  sufficiently  designate  tbe  objects  of  ber 
bounty,  as  to  make  them  dearly  ascertain- 
able and  admit  of  their  being  readily  found, 
and  if  not.  Is  not  the  derlse  and  bequest  on 
that  account,  void  for  uncertainty? 

In  Carter  v.  Balfour's  Adm'r,  19  Ala.  815, 
the  doctrine  we  are  considering  underwent, 
elaborate  discussion  In  review  of  many  au- 
thorities, EiUgllsh  and  American,  and  It  was 
there  held,  that  a  bequest  to  "Tbe  Baptist 
Societies  for  Foreign  and  Domestic  Missions" 
and  "The  American  and  Foreign  Bible  So- 
ciety" was  valid  and  sufficiently  specific;  and 
if  such  societies  could  be  found,  which  were 
organized  and  known  by  those  names,  at  the 
time  of  the  testator's  death,  they  would 
be  considered  the  sodetles  referred  to  In  the 
will,  and  capable  of  taking  the  bequest, 
whether  Incorporated  or  not;  but,  that  If 
such  societies  did  not  exist  at  testator's 
death,  or  could  not  be  found,  tbe  bequest 
must  be  considered  and  disposed  of  as  lapsed 
legacies,  as  tbe  doctHne  of  cy  pres.  as  ap- 
plied to  charitable  uses,  was  not  here  recog- 
nized.   Williams  V.  Pearson,  38  Ala.  289. 

The  charter  of  the  dty  of  Huntsville  ei- 
pressly  authorizes  tbe  establlsbment  and 
maintenance  of  free  public  schools  and  the 
erecUon  and  establishment  of  hospitals  and 
Infirmaries.  Acts,  1896-97,  pp.  383,  397,  400. 
The  dty  of  Huntsrllle  Is,  itself.  In  its  public 
capadty  tbe  devisee  and  legatee  of  these 
grlfts.  In  the  sense  of  applying  tbem  to  the 
public  purposes  expressed  by  the  testatrix  In 
ber  win.  Tbe  devise  and  bequest  mentioned 
In  the  win,  stand,  therefore,  upon  the  same 
legal  footing,  as  If  they  had  been  made  to 
tbe  dty  of  Huntsville  generally,  for  these 
public  municipal  purposes.  The  fact  that 
tbey  are  limited  to  certain  public  purposes, 
does  not  alter  or  in  anywise  affect  their  va- 
lidity. That  the  city  of  Huntsville  Is  the 
devisee  and  legatee  for  the  purposes  specified 
in  tlie  will,  and  that  the  schools  and  hospital 


referred  to,  as  the  ones  which  testatrix  by 
her  bounty  sought  to.  promote,  are  within 
the  dty  limits,  appears  suffidently  certain, 
to  uphold  the  devise  and  bequest  against  the 
contention  by  complainants,  that  they  are 
void  for  uncertainty. 

Tbe  decree  of  the  court  below  Is  reversed, 
and  one  will  be  here  rendered  dismissing  tbe 
bill  out  of  this  court  and  the  court  below. 

Reversed  and  rendered. 

Application  for  Rehearing, 
anly  9,  190B.) 

In  the  origlna]  <^lnlon  In  this  case,  we 
passed  on  matters  considered  and  decreed 
upon  by  the  chancellor,  under  Items  4  and  5 
;  of  the  wUI  of  the  testatrix,  as  to  the  prop- 
\  erty  mentioned  in  said  It^s  devised  and 
!  bequeathed  to  the  city  of  Huntsville.  On 
this  application  our  attention  has  been  call* 
ed  to  the  necessity  of  a  construction  of  said 
item  6  of  the  will,  in  which  the  testatrix 
directed  that  all  her  other  personal  property— 
besides  that  mentioned  and  spedfically  be- 
queathed in  item  4  of  her  will,— should  be 
sold  for  cash  by  h^  execators,  and  the  pro- 
ceeds donated  to  the  said  public  white 
schools;  or,  in  other  words,  we  are  to  con- 
strue the  will,  as  whether  the  testatrix  In- 
tended by  this  item  of  her  Will,  to  beqneath 
for  tbe  use  of  said  public  schools  of  Hunts- 
ville, the  m<mey  it  was  shown  and  admitted 
she  had  on  hand  at  the  time  of  her  death, 
deposited  to  two  banks  in  Huntsville.  It 
will  be  seen  that  the  "other  personal"  prop- 
erty mentioned  In  said  Item  5  was  directed 
to  be  "sold  for  cash"  by  her  executors,  and 
the  proceeds  arising  therefrom  to  be  donated 
for  the  use  spedfled.  It  is  against  reason 
that  she  should  have  intended  her  casb  on 
hand  to  be  sold  for  cash;  and  It  appears 
clear  to  ua,  that  by  the  words,  "my  other 
personal  property,"  as  employed  In  said  item 
5,  testatrix  did  not  Include  the  modey  she 
had  on  hand  in  banks,  and  did  not  intend  to 
donate  It  to  said  poblie  schools.  The  Im- 
plication that  she  intended  to  include  her 
money  on  band  as  a  part  of  her  personal 
estate  to  be  sold  for  casb,  is  too  weak  to  be 
upheld.  WolfTe  v.  Loeb.  98  Ala.  42S,  18 
Soutb.  744;  Pippin  v.  Ellison,  84  N.  C.  01,  55 
Am.  Dec.  403.  This  money  passed,  subject  to 
administration,  to  those  entitled  under  the 
law  of  descents  and  dlstribiitlra.  Code  1896^ 
i  1402. 

The  decree  of  this  court  heretofore  render- 
ed dismissing  the  bill  will  be  set  aside  and 
annulled,  and  the  cause  is  remanded  to  the 
lower  court  for  further  proceedings. 

Reversed  and  remanded. 
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CU8  Ala.  U6) 

WILLIAMS  et  aL  T.  WOODBUFP. 

(Snpreme  Court  of  Alabama.   Jtme  80,  1908.) 

BJECTMBNT— DEEOa-UFB  II9TATB  IN  GRAN- 
TOR-RBSBRVATION. 

1.  Where,  in  ejectment,  plaintiffs  claimed  un- 
der a  deed  reserriiig  a  life  estate  in  the  gran- 
tors, plaiDtiffii  were  not  eotitled  to  recover  in 
the  absence  of  proof  that  both  of  the  grantors 
were  dead  at  the  time  of  salt  bron^t. 

Appeal  from  Glreult  Court,  lawiwioe  Oonn* 
ty;  Osceola  Kyle,  Judge. 

Action  b7  Sarah  S.  WllUama  and  others 
against  Wnilam  IC.  Woodrofli  XTrom  a  Jndg- 
meat  Id  favor  itf  defendant^  plaintiffs  ^peal. 
Affirmed. 

The  plaintiffs  relied  tor  recoTery  npon  a 
deed  executed  by  their  ancestor,  John  Me> 
Vay,  and  his  wife,  Nan<^  McYay,  to  Lan- 
caster C.  McVay,  their  son,  which  was  exe- 
cuted OD  June  2, 1837.  By  this  deed  the  said 
John  McVay  and  his  wife  conv^ed  the  lends 
Involved  In  this  cootrorersy  to  said  Lancas- 
ter G:  McViiyr  OS  recited  in  said  deed,  "to 
have  and  to  bold  the  ahove-descrlbed  tract 
or  parcel  of  land  'after  the  death  of  the 
said  John  McVay  and  Nancy  McVay*  to  him, 
said  Lancaster  O.  McVay,  daring  his  natural 
life,'  not  subject  to  the  payment  of  any  debt 
which  be  may  contract,  and  In  fee  simple 
to  the  heirs  of  his  body  then  In  being  and 
lawfully  begottot,  to  be  distributed  among 
said  hdrs  In  such  manner  and  In  such  por- 
tion as  be,  in  the  full  exercise  of  bis  discre- 
tion, may  deem  meet  and  praper,"  etc  The 
cause  was  tried  by  the  court  without  the 
Intervention  of  a  jury,  upon  an  agreed  state- 
ment of  facts.  The  deed  from  John  Mc- 
Vay and  wife  to  Lancaster  O.  McVay,  con- 
taining the  above  recital,  was  attached  to 
the  agreed  statement  of  facts  as  Exhibit  A. 
This  agreed  statem^t  of  facts  was  in  words 
and  figures  as  follows:  "John  McVay  and 
his  wife,  Nancy  McVay,  were  the  father  and 
mother  of  L.  O.  McVay,  Sr.,  and  that  said 
John  McVay  owned  the  lands  described  In 
the  complaint  In  this  cause  and  was  In  pos- 
session of  same  on  the  2d  day  of  June,  1837, 
at  the  date  of  the  execution  of  the  deed,  a 
copy  of  which  Is  made  Exhibit  *  *  *  to 
this  agreement;  that  L.  C  McVay,  Sr.,  was 
the  father  of  four  children,  these  plaintiffs 
b^g  two  of  them,  and  h.  G.  McVay,  Jr.. 
who  Is  now  dead,  also  being  one  of  said 
four  children:  that  L.  O.  McVay,  Sr.,  died 
on  the  27th  day  of  May,  1891;  that  defend- 
ant was  in  possession  of  the  lands  described 
in  Uie  complaint  filed  In  this  case  at  the 
date  of  the  fllhig  of  said  complaint;  that 
L.  G.  McVay,  Sr.,  and  bis  wife,  Maria  Mc- 
Vay, by  two  several  deeds,  conv^ed  said 
lands  to  !«.  C.  McVay,  Jr.  (their  son),  as 
foUows:  On  July  22d,  1884,  the  east  halt 
of  southwest  fomrOi  of  section  26,  township 
6^  range  7,  and  on  Sept.  20tfa.  1882.  tbe  west 
half  of  southwest  fourth  of  section  26,  town- 
ship 6,  range  7,  whtcb  said  deeds  were  re- 
corded In  Deed  Book  T.  on  pages  201  and  587, 


in  the  office  of  the  Judge  of  probate  of  Iaw- 
lence  county;  that  on  the  26th  day  of  Nov., 
1886,  the  said  L.  C.  McVay,  Jr.,  mortgaged 
said  lands  to  tbe  New  England  Security  Gmu- 
pany;  that  said  L.  a  McVay,  Jr.,  made  de- 
fault In  tbe  paym«it  of  said  mortgaged  debt; 
and  said  lands  were  sold  vaAet  the  power  of 
sale  contained  In  said  mortgage,  according 
to  the  terms  of  said  mortgage;  that  the  New 
Hkigland  Mortgage  Security  Co.  became  the 
purchaser  of  said  lands  at  said  sale^  and  then 
sold  said  lands  to  defendant  on  the  27th 
day  of  Not.,  1887,  and  put  the  defendant  In 
possession  of  same,  all  before  the  commence- 
ment of  this  suit" 

D.  0.  Almtm,  for  appellants.  W.  T.  Lowe, 
for  appellee. 

TTSON.  J.  Action  of  ejectment  By  the 
terms  of  the  deed  under  and  by  virtue  of 
which  the  plaintiffs  claim  title  to  the  land  In 
controversy,  a  Ufe  estate  Is  expressly  re- 
served to  the  grantors,  and,  whatever  of 
estate  was  conveyed  to  the  grantees.  Its 
ehJoym«tt  was  postponed  until  after  the 
death  of  each  of  the  grantors.  The  agreed 
facts  do  not  show  that  this  life  estate  has 
terminated.  In  other  words,  it  is  not  shown 
that  both  of  the  grantors  are  dead.  If  they 
are  living— and  in  the  absence  of  evidence 
showing  their  death  the  presumption  la  that 
they  are — the  plaintiffs  have  shown  no  right 
to  the  possession  of  the  Iand%  and  therefore 
no  r^bt  to  recover  them. 

Affirmed. 

OK  Ala.  71) 

STEVENS  T,  STATE. 
(Snpreme  Oonrt  of  Alabama.   June  80,  1908.) 

HOMICIDB  —  CONTINIJANOB-RES  OBSTA— BVI- 
DBNCB  —  8BLP-DEPBN8B  —  DYINO  DBCLARA- 
TIONS-OONFBSSIONS— RBB  VTTAIi — INSTRUC- 
TIONS. 

1.  Th«e  is  no  abase  of  ffiaerelion  In  r^ttdng 
defendant  a  continaance  for  absence  of  five  of 
his  eleven  material  witneBses.  four  of  whom  had 
not  been  aammoned  or  found,  tiiough  sabpcenas 
had  issued  for  them,  and  one  of  whom  had  been 
aummoned,  but  was  absoit  withont  defmdant's 
procurement  or  consent,  the  conrt  having  put 
the  itate  on  the  written  admlBSloo  of  what  de- 
fendant expected  to  prove  by  the  absrat  wit* 
neeses. 

2.  Statement  of  deceased,  immediately  after 
he  was  shot,  "I  am  killed,"  tends  to  give  char- 
acter to  tbe  act  of  defendant  and  Is  admlssibia 
as  part  of  the  res  gestae. 

3.  Testimony  of  witness,  after  describing  the 
wound  received  by  deceased  in  the  aim,  that 
he  must  have  been  Btandinr  lidewise  to  defend- 
ant, and  that  his  arm  conid  not  have  been  ex- 
tended towards  defendant  in  tbe  position  of  aim- 
ing a  pistol  when  he  recdved  it,  being  bnt  tbe 
statement  of  pbydeal  facts,  was  not  harmful 
to  defendant. 

4.  Tbe  prosecution  has  the  right  to  anticipate 
tbe  defense  of  self-defenae,  predicated  on  the 
theory  that  deceased  brought  on  the  dlfflcnltj, 
and  was  In  the  act  of  shooting  defendant  when 
defendant  fired. 

6.  Declarations  made  by  deceased,  after  be- 
ing told  by  a  physician  uiat  he  was  going  to 
die.  are  properly  admitted  aa  dying  declarations. 

a  Tbe  question  asked  by  defendant  of  bis 
witness,  after  be  had  testified  that  be  saw  de- 
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eesaed  oo  tfa«  erenlng  of  tb»  kUUng,  and  that 
be  wu  drinking,  tbough  he  not  so  drank 
bat  that  he  coald  walk.  "What  did  W.  [de- 
ceased] do  to  indicate  that  he  was  dnink  or 
drinking?"  la  not  pertinent,  the  defnue  being 
eelf •defense. 

7.  The  gneetion  asked  on  cross-examination 
of  the  offlfer,  who  arrested  defendant,  and  tes- 
tified to  his  confession.  If,  at  the  time  of  the 
shooting,  he,  as  an  officer,  was  not  looking  for 
deceased  on  the  Btreeta,  is  not  pertinent,  the 
dcfenne  being  self-defenae. 

8.  The  confession  made  by  defmdant  was  not 
involuntarr  because  made  to  an  armed  officer 
who  bad  arrested  him,  or  becaose  he  was  fright- 
ened, and  apprehended  he  would  be  kiUed, 
which  he  told  the  officer,  the  officer  baring  as- 
sured him  to  the  contrair,  and  that  he  waa  onlj 
n^ng  to  take  him  to  ialL  anA  haTing  made  do 
threat  or  held  oat  no  Inaneenient. 

9.  In  rebnttal  of  testimony  of  defendant's 
witness  that  at  4:30  p.  m.  on  tiie  day  of  the 
killing  he  saw  deceased  drinking  at  a  saloon, 
it  is  competent  for  deceased's  father  to  testify 
that  on  the  afternoon,  until  late  In  the  evening, 
deceased  was  hauling  goods  from  the  country  to 
his  home,  and  was  not  drinking,  and  that  the 
place  from  which  he  waa  haiuiug  was  In  a 
diGFerent  direction  from  the  saloon,  and  that  the 
road  be  trareled  did  not  paes  the  saloon. 

10.  A  requested  charge  that  the  Jury  should 
not  disregard  the  statement  of  defendant  sim- 
ply because  he  is  the  defendant,  InTadea  the 
province  of  the  jury. 

11.  Testimony  merely  that  defendant  waa 
"Snnkeying"  around  the  saloon,  the  owner  of 
wbidi  waa  operating  tlie  gaming  tables  In  the 
cellar  below  it.  where  tba  difficulty  and  killing 
f>ccurred.  does  not  show  he  was  engaged  to  per- 
form any  service  as  an  employ^  in  the  cellar, 
BO  as  to  entitle  him  to  a  diarge  that  a  person 
attacked  in  hia  place  of  business  is  not  required 
to  retreat. 

12.  A  requested  charge  that^  though  defendant 
may  not  nave  established  his  plea  of  Belf-de- 
fenae,  the  Jury  would  not  for  that  reason  alone 
be  required  to  conTlet  him  of  murder,  but  might 
find  him  guilty  of  manslaughter,  la  a  nwe  ar- 
gument. 

Appeal  from  Circuit  Court,  Colbert  County; 
A.  H.  Alston,  Judge. 

George  Stevens  was  conTicted  of  murder, 
and  appeals.  Affirmed. 

The  appenant  In  this  case,  Qewge  Sterena, 
vu  Indicted  and  tried  for  tbe  mnrdw  of 
Jodie  Weeton  by  shooting  bim  with  a  pistol, 
was  convicted  of  mnrder  in  the  second  de- 
gree and  sentenced  to  the  penltentlaiy  for 
40  yean.  When  the  case  was  called  for  trial, 
tbe  defendant  ntored  the  court  to  grant  him 
a  contlnnanee  upon  the  ground  that  Ave  of 
blB  material  vitnesses  were  absent,  four  of 
whom  bad  not  been  found  or  summoned,  not- 
witbstaading  subpoenas  had  issued  for  them, 
and  tbe  other  of  tbe  atwent  witnesses  bad 
bem  snmmooed,  bat  were  absent  without 
d^ondant's  procurement  or  consent.  It  was 
■hewn  to  tbe  court  that  the  defendant  bad 
six  witnesses  present  The  court  refused  to 
gnmt  tbe  cratinmnce  asked  tor,  and  put  the 
state  on  tbe  written  admlaslDn  of  what  the 
d^mdant  expected  to  prore  by  tbe  absent 
-witnesses,  and  forced  tbe  cteCnidant  Into  the 
trial  of  the  case.  To  this  ruling  of  the  court 
the  defendant  duly  eieepted. 

On  tbe  trial  of  the  case  It  was  shown  that 
Jodie  Weston  was  killed  In  the  basement  of 

f  a.  8m  criminal  Lav,  vol.  14,  Ctnt.  Dig.  1 1U7. 


Blounf  s  aaloon  in  Bbeffleld,  Ala.,  and  tbat 
at  tbe  time  be  was  killed  there  were  two 
crap  games  going  on  in  said  basement  at  two 
different  tables;  that  at  one  table  white  men 
were  playing  and  at  the  other  table  several 
negroes  were  playing,  including  the  defend- 
ant The  evidence  for  the  state  tended  to  show 
tbat  while  tbe  deceased  was  standing  at  the 
table  where  the  white  people  were  playing 
there  was  a  great  deal  of  fuss  being  made 
by  tiie  negroes  at  their  table;  that,  upon  com- 
plaint being  made  of  the  fnas,  the  deceased 
went  over  to  where  the  negroes  were  play- 
ing, and  tried  to  quiet  them;  tbat  he  had  a 
pistol  in  bis  band  at  the  time;  that  after  try- 
ing to  quiet  the  negroes,  he  went  away,  and 
the  defendant  as  be  turned  away,  cursed 
him,  ualng  a  very  opprobrious  epithet;  tbat 
as  the  deceased  turned  towards  tbe  defendant 
the  latter  drew  his  pistol,  and  as  be  was 
rising  from  bis  seat  fired  on  the  deceased, 
and  then  shot  a  second  time,  from  the  effects 
of  which  wounds  the  deceased  died.  The  evi- 
dence for  the' defendant  tended  to  show  that 
when  the  deceased  came  to  the  table  where 
tbe  defendant  was  iriaying,  and  tried  to  quiet 
them,  be  had  In  his  hand  a  pistol;  that  upon 
the  defendant  saying  that  it  was  tbe  negroes' 
night  deceased  cursed  him,  and  leveled  his 
pistcd  upon  bim  as  If  to  shoot,  and  thereup- 
on the  defendant  fired  upon  the  deceased,  In- 
flicting the  fatal  wound  from  which  he  died. 
Charles  Weston,  a  brother  of  tbe  deceased, 
testified  that  he  was  present  at  the  time  Jodie 
Weston  was  killed;  that  Immediately  after 
tbe  deceased  was  shot  be  went  to  him  where 
be  had  fallen,  and  the  deceased  said  to  him, 
"I  am  killed.*'  Tbe  defendant  objected  to 
the  witness  testifying  to  this  statement  made 
by  the  deceased,  because  the  character  of 
the  wound  was  not  shown.  The  court  over- 
ruled the  objection,  and  the  defendant  duly 
excepted. 

During  the  examination  of  Dr.  Morris,  a 
pbysidan,  who  testified  to  having  examined 
the  wounds  of  the  deceased,  and  that  be 
treated  them,  he  was  asked,  "Did  you  tell 
Weston  he  was  going  to  die?"  Tbe  defend- 
ant objected  to  this  question  upon  the  ground 
that  tbe  defendant  was  not  present  at  the 
time  referred  to.  The  coart  overruled  tbe 
objection,  and  to  this  ruling  the  defendant 
duly  excepted.  The  witness  testified  that  be 
told  Weston  that  be  was  going  to  die,  and  tbe 
court  overruled  the  defendant's  motion  to 
exclude  this  testimony.  The  witness  then  tea- 
tifled  to  the  statement  made  by  the  deceased 
after  having  been  told  that  be  was  going  to 
die. 

The  state  introduced  tbe  father  of  Jodie 
Weston,  the  deceased,  who  testified  tbat  after 
he  was  shot  be  went  to  the  bedside  of  his 
son,  and  told  him  that  be  was  going  to  die; 
tbat  this  statement  was  made  Just  after  tbe 
statement  made  to  the  deceased  by  Dr.  Mor- 
ris, and  that  thereupon  the  deceased  made  a 
statement  as  to  the  circumstances  of  the  dif- 
ficulty. To  the  Introduction  of  this  statement 
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In  ©vldeBC©  as  dying  declarations  the  defend- 
ant separately  objected.  Tbe  court  overraled 
each  of  snch  obJectlonB,  and  tbe  deteoddnt 
separately  excepted. 

The  defendant  as  a  irltnesB  In  bis  own 
bebalf.  testified  as  follows:  *1  bad  been 
*fliinkeylng*  at  tbe  saloim,  and  was  down  In 
the  cellar  on  tbe  night  of  the  killing,  with 
a  crowd  of  otb»  negroes."  He  fartiier  tes- 
tlfled  that  at  the  time  be  fired  tbe  fatal  shot 
tbe  deceased  had  bis  pistol  drawn  and  leveled 
at  him.  and  bad  mapped  It  at  him. 

In  rebuttal  the  state  hitrodnced  as  a  wit 
neas  one  Floyd  Ootbard,  who  testified  that  he 
wm  the  oStcer  who  arrested  the  defendant 
He  then  testified  that  he,  together  with  other 
officers,  went  to  tbe  place  where  the  defmd- 
ant  was;  tb^  tbe  other  officers  remained 
ontslde  of  the  honse,  and  he  went  alme  to 
the  defendant's  room  to  arrest  him;  that  be 
made  no  threats,  nor  offered  any  indncement 
at  hope  of  reward,  nor  did  he  tdl  bfan  that 
it  woDld  he  best  to  make  a  confession;  that 
it  was  in  tbe  nighttime,  and  was  dark;  that 
when  be  arrested  him  the  defendant  was  Tery 
umeb  frightened,  and  asked  bbn  whether  they 
would  hurt  him,  and  whether  tb^  would  Ull 
or  hang  blm;  that  he  told  the  defendant  they 
were  not  going  to  do  anything  to  him  but' 
take  him  to  Jail.  Thereupon  tbe  witness  was 
asked  whether  or  not  the  defraidant  said  any- 
thing to  him  about  the  difficulty,  and  what  It 
was.  The  court  orerroled  the  objection,  be- 
cause it  bad  not  been  shown  that  tbe  jKpposed 
confession  was  voluntary,  and  that  the  ques- 
tion called  for  illegal  and  Incompetent  evi- 
nce. The  court  overruled  the  objection, 
and  the  defendant  duly  excepted.  In  answer 
to  the  question  the  witness  then  testified 
tbat  the  defendant  told  blm  that  Weston,  the 
de  .-eased,  did  not  pull  his  pistol,  and  that  he 
sho*  the  deceased.  The  defendant  moved  to 
ezcinde  this  testimony  because  It  was  not 
shown  that  the  confession  made  by  the  de- 
fendant was  voluntfuy.  The  court  overruled 
the  motion,  and  the  defendant  duly  excepted. 
On  tbe  cross-examination  (MT  this  witness  be 
was  asked  the  following  question:  *'At  the 
time  of  the  shooting,  wasn't  you,  as  an  of- 
ficer, looking  for  Westcm  on  the  streets?" 
The  state  objected  to  this  question.  Tbe 
court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  The  defendant  re- 
served separate  exceptions  to  several  portioiia 
of  the  court's  oral  charge  to  the  Jury,  bat 
under  the  opinion  it  is  not  deemed  necessary 
to  set  out  tbe  separate  portions  of  the  charge 
at  length. 

The  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  **(1)  Gentlemen  of  the 
Jury,  I  charge  you  that  you  should  not  dis- 
regard the  statement  of  the  defendant  sim- 
ply because  he  is  the  defendant.  (2)  I  charge 
you,  gentlemen  of  the  Jury,  that  under  the 
evidence  in  this  case  the  defendant  was  not 
required  to  retreat  when  he  was  assaulted 


If  you  believe  from  tbe  evidence  tibat^be  was 
assatdted  by  Jodie  Weston.  dS)  I  cha^ 
yon  thftt  a  person  In  his  own  house  is 
not  required  to  retreat,  and  this  prhidple 
applies  to  those  who  are  employed  about 
the  premises  as  well  as  to  the  owner  of  tbe 
premises.  {4)  A  man's  house  or  piece  of 
business  Is  his  castle  his  place  of  refogb 
The  fact  that  one  is  wftiibi  his  castle  serves 
as  a  warning  to  detw  an  assailant  from  in- 
trading  thor^.  QS)  The  law  regards  with 
great  Jealousy  and  vigilance  the  peace  and 
securltr  ot  the  dwelling.  A  tresfpass  upon 
It  is  mwe  than  a  trespass  upcm  projierty. 
It  is  the  same  as  a  trespass  upon  a  person. 

Altiiough  the  defendant  may  not  have 
established  or  made  good  his  plea  of  s^- 
def  ense,  stltl  you  would  not,  tcx  that  reason 
alone,  be  required  to  convict  him  of  murder 
in  tbe  first  m  second  degree,  but  yon  ml^t 
find  him  guilty  of  manslaughter  In  the  Arst 
degree.  <7)  If  the  Jury  believe  the  evidence 
beyond  a  reasonable  doubt,  th^  mmtt  find 
the  defenAut  not  guilty.'* 

The  defendant  separately  excepted  to  the 
courtTs  giving,  at  the  reqnrat  of  the  state, 
the  following  written  charges:  "(1)  *Delib- 
erate*  and  'premeditated,'  as  those  words 
are  used  In  the  statute,  mean  only  tlds:  that 
the  slayer  must  intend,  before  the  blow  la 
delivered,  though  it  be  for  only  an  Instant 
of  time  beftore,  that  he  will  strike  at  the 
time  he  does  strike,  and  death  will  be  tbe 
result  of  the  blow;  ot,  in  other  words,  it 
tbe  slayer  had  any  time  to  think  before  the 
act,  however  short  sudi  time  may  have 
been— even  a  single  moment— and  did  thii^ 
and  he  struts  tbe  blow,  as  the  result  of  tbe 
intention  to  kill,  moduced  by  this  evrai  mo- 
mentary operation  of  the  mind,  and  death 
epsued,  would  be  a  deliberate  and  premedi- 
tated Ullhig,  within  tbe  meaning  of  the 
statote  deOnlng  murder  in  the  first  d^ree. 
(2)  Tbe  essential  elements  €t  self-defense  are 
these;  First  The  defendant  must  be  free 
from  ftralt;  that  is,  be  must  not  say  or  do 
anything  for  the  purpose  of  provoking  a 
dlfilcnlty,  nor  must  he  be  dlsreganlful  of  tbe 
consequence  in  this  respect  of  any  wrongful 
word  OS  act  Second.  There  must  be  a  pre^ 
ent  impending  peril  to  life,  or  of  great  bodily 
harm,  eitb&e  real  or  apparent  ss  to  create 
the  bona  fide  belief  of  an  existing  necessity. 
Third.  There  must  be  no  convenient  or  rea- 
sonable mode  of  escape  by  retreat  or  de- 
<dlnlng  the  combat.  ^)  The  court  charges 
the  Jury  that  If  they  believe  and  find  from 
tbe  evidence  beyond  all  r^aonable  doubt 
that  the  defendant  In  Colbert  coun^,  be- 
fore ttie  finding  of  the  Indictment  In  this 
case,  purposely  killed  Jodie  Weston,  Btter 
reflection,  with  a  wickedness  or  d^ravity 
of  heart  towards  tbe  deceased,  and  tiie  kill- 
ing was  determined  on  beforehand— even  a 
moment  before  the  fatel  shooting  was  done- 
then  the  defendant  Is  guilty  of  murder  In 
fbe  first  degree.  (4)  The  court  charges  the 
Jury  that  if  they  find  from  the  evidence  In 


Digitized  by 


Google 


Ala.) 


STBVEN8  T.  STATE. 


125 


tliis  case  beTond  all  reaaoDable  doubt  that 
the  defendant,  In  Colbert  county,  Alabama, 
and  before  the  finding  of  thla  Indictment, 
purposely  killed  Jodie  Weston  by  shooting 
him  with  a  pistol,  with  a  wlAedneas  or 
depravity  of  heart  towards  the  deceased, 
and  the  killing  was  determined  on  betore- 
faand  and  after  reflection  (Cor  bowerw  short 
a  time  before  the  fatal  shooting  was  done  is 
Immaterial),  then  the  defendant  la  guilty  of 
murder  in  the  flrat  degree.  fS)  The  court 
charges  the  Jory  that  tn  ft  caae  of  bomidda 
the  law  presmnes  malice  from  the  nae  of  a 
deadly  weapon,  and  casta  on  the  doTendant 
the  onns  of  r^elBng  tte  iwesnmpttou  of 
malice,  nnless  the  evidence  which  provea 
the  killing  shows  alBo  that  tt  was  popo- 
trated  without  malice;  and  whenever  mal- 
ice is  shown,  and  Is  nnrebotted  by  drcnm- 
stancea  of  the  fcllUng,  or  by  other  facta  and 
evidence,  there  C9n  be  no  convlctlmi.  for  any 
degree  of  homicide  leas  than  murder.** 

Kirk,  Garmichael  &  Prather,  for  appellant 
Massey  WUsou,  Atty.  Gen.,  for  the  State. 

T7S0N,  J.  On  the  facta  riiown  in  the  rec- 
ord, it  cannot  be  afllcmed  that  the  court 
abased  its  discretion  In  refOBlng  tiie  d^endr 
anra  motion  for  a  contbraance.  Walker  v. 
State,  117  Ala.  86,  23  Sonth.  670;  Kilgore 
State,  124  Ala.  24,  27  Sonth.  4;  Hnakey  v. 
State,  129  Ala.  M,  29  Sonth.  83& 

The  statement  of  deceased,  made  to  hia 
brother  Immediately  after  tiie  dlfllcnlty,  that 
he  waa  killed,  tended  to  gitn  character  to 
the  act  of  defendant,  and  was  near  enoogh 
In  point  of  time  to  be  within  the  rale  mak- 
ing  It  ft  part  of  ttie  res  gisette  of  the  act  ttf 
homicide.  It  waa  properly  admitted. 

Dr.  Morris,  a  practicing  physician,  who 
examined  the  wounds  of  deceased,  teatlfled 
that  be  found  that  he  had  been  twice  ahot  by 
a  pistol,  and  was  fatally  wounded.  One  bul- 
let entered  tiie  right  arm  below  the  elbow, 
and  passed  dlrectiy  through  it;  and  the  oth- 
er entered  the  left  Me  near  the  medial  lln^ 
and  ranged  downwards,  and  was  extracted  by 
him  from  under  the  akin  on  the  right  aide. 
Tbia  witness  waa  allowed,  gainst  the  objec- 
tlOB  of  defendant,  to  answer,  in  response 
to  the  question  "whether  It  was  pomible, 
firran  the  wound  received  In  the  right  fOr»- 
arm,  tor  Weston  [deceased]  to  have  had  his 
arm  raised  so  as  to  present  bis  pistol  in  a 
firing  position  at  defmdant  whoi  shot";  that, 
**di»  to  the  range  of  the  bullet,  it  waa  Im- 
posftlble  for  Weston  to  have  had  bla  pistol 
presented  or  his  arm  extended  towards  de- 
fendant at  the  time  be  waa  shot;  that  Wes- 
ton's arm  could  only  have  beran  hanging  by 
his  alde^  or  extended  straight  np,  and  could 
not  have  been  directed  towards  defendant 
In  the  position  of  presenting  or  aiming  the 
pistol.**   He  further  testified  that:  "Judging 
from  the  wound  In  Weston's  aide,  be  could 
not  hftve  been  facing  the  d^endant  at  the 
time  of  the  abooting,  but  waa  diot  while 


standing  ddeways.**  This  latter  statement 
waa  also  objected  to.  Irreq)ecttve  of  irtietb- 
er  the  witness  was  an  expert  as  to  flrearma 
or  the  range  or  deflection  of  bullets  fired 
fhnn  carMdgea,  It  aeems  dear  to  us  that 
the  statementa  objected  to  were  but  state- 
ments of  phydcal  facta— of  a  tmlsm  well 
known  to  the  Jury— and  tiiat  no  error  was 
committed  to  their  admtadon  of  Injury  to  de- 
fendant A  almllar  question  was  before  this 
court  In  Miller  State,  lOT  Ala.  40,  B6,  19 
South.  87,  80.  In  that  case  the  atate  was 
allowied  to  prove  that  the  muade  of  a  i^stol 
would  have  to  be  nry  doae  to  clothing  to 
scorch  It  This  court  said:  'That  It  la  of 
common  knowledge  that  the  mnaile  of  a 
pistol  muat  be  very  dOse  to  dotiiing,  when 
fired,  to  scorch  it;  and,  while  not  necessary 
to  be  proven,  ttiere  can  be  no  possible  Injury 
to  the  defdidant  In  permitting  a  fact  to  be 
provoi  which  is  already  known  to  the  Jury, 
eactiy  as  testified  ta*' 

The  prosecution  had,  undotAtedly,  the 
right  to  antidpato  the  defmse  of  sdf-defense, 
predicated  upon  the  theory  that  deceaa^ 
brought  on  the  dUBcully,  and  that  he  waa  In 
the  act  of  shooting  tiie  defendant  with  a 
piatol  when  the  shots  were  fired  by  defend- 
ant 

The  dying  deelarationa  of  deceased  were 
properly  admitted.  1  BCayfleld'a  Dig.  p.  285, 
f  1  et  seq. 

Defendants  witness  Winiams  stated  that 
he  saw  the  deceased  on  the  evening  of  the 
killing,  about  half  past  4  o'clock,  at  Zachle'a 
saloon,  and  that  he  was  drinking,  though  not 
so  drunk  tiiat  he  could  not  walk.  Defend- 
antTs  counsd  then  asked  this  witness,  "What 
did  Weston  do  to  indicate  that  he  was  drank 
or  drinking?"  and  **What  'did  be  (Weston) 
do?"  We  are  unable  to  see  the  ptntlnency 
of  those  questions.  The  same  may  be  said 
of  the  question  propounded  on  cross-lami- 
nation to  the  state's  witness  Oothard. 

We  mtertaln  tiie  opinion  tiiat  the  confes- 
sion of  defendant  made  to  Gothard  was 
ahown  to  have  been  voluntary,  and  th&t  the 
court  committed  no  error  in  admitting  It  It 
Is  true,  he  is  shown  to  have  been  an  officer, 
and  armed;  but  he  made  no  threat  or  held 
out  any  Inducement.  The  fact  that  he  was 
an  armed  officer,  and  that  defendant  was  un- 
der arrest,  made  by  him,  is  of  no  conse- 
quence. Aaron  v.  State,  87  Ala.  106;  ^Icer 
State,  69  Ala.  1B&;  McBlroy  v.  State,  7S 
Ala.  9;  Dodson  v.  State,  86  Ala.  00,  S  South. 
48R;  Hornsby  v.  State,  94  Ala.  64,  10  South. 
622;  McQueen  v.  State,  94  Ala.  00.  10  South. 
483;  Fuller  v.  State,  117  Ala.  36,  23  South. 
68& 

The  fhct  that  the  defendant  was  frighten- 
ed, and  apprefaraded  that  he  would  be  Ulled 
or  banged,  which  he  expressed  to  the  wit- 
ness, does  not  make  the  confusion  tovolun- 
tary,  In  view  of  the  assurance  of  the  arrest- 
ing officer  to  the  contrary,  and  that  be  was 
only  going  to  take  him  to  Jail.  Toung  v. 
State,  68  Ala.  668,  68a 


Digitized  by 


Google 


12G 


85  SOUTHERN  BEPOBTER. 


(Ala. 


In  rebuttal  of  WHIIaid^  teBtlmony  it  was 
enttiely  competent  for  the  state  to  show  by 
tbe  faOier  of  deceased  tbat  on  tlie  afternoon 
of  the  kUUng  his  son  was  engaged'  vntll  late 
In  the  evening  In  baoltaig  hoasehold  goods 
from  tbe  ooantry  to  bis  home,  and  that  he 
was  not  drinUng;  and  that  the  place  In  tbe 
country  from  which  he  was  banllng  tbe 
goods  was  In  a  different  direction  from 
Zachltf  B  saloon,  and  that  the  road  which  bis 
son  traveled  did  not  pass  by  the  saloon. 

This  brings  ns  to  a  conirideratlon  of  tbe 
excepttona  reserved  to  the  oral  charge  of  tbe 
coort  There  are  a  number  of  them.  Bnt 
the  only  tme  insisted  nptm  raises  tike  same 
question  that  Is  raised  by  cwtaln  written 
chaises  (Not.  %  8,  4,  and  6)  requested  by 
defendant,  a  dlqMsltlon  of  which  will  de* 
dde  the  merit  of  this  exertion.  S<^  then, 
we  will  postpone  a  dlacostfon  ctf  tills  point 
uitil  we  come  to  deal  with  those  charges. 
Howerer,  before  con^erlng  the  written 
durges,  It  may  be  well  fw  ns  to  say  that  we 
hare  examined  tbe  other  oKcepttons  to  the 
oral  charge,  and  find  tbem  to  be  nnmerltorl* 
oils. 

The  written  charges  given  for  the  state 
and  refused,  to  defmdant  wne  not  number- 
ed.  bnt  for  convenient  reference  we  hart 
unmbered  them  upon  tbe  margin  of  tbe  rec- 
ord, and  refer  to  tbem  by  these  numbers. 
Charge  1  reqaested  by  defendant,  and  refna- 
ed,  Is  an  exact  duplicate  of  one  that  was 
given.  Besides,  It  was  incorrect,  and  should 
not  have  been  given,  becanse  It  Invaded  the 
province  of  tbe  jury.  Charges  2,  8,  4,  and  5 
attempted  to  Invoke  the  doctrine  so  often  de- 
clared by  this  court  that  a  person  attacked 
in  his  own  dwelling  house  or  place  of  busi- 
ness is  not  required  to  retreat.  On  tbe  facts 
of  tills  case,  the  defendant  luis  fallen  far 
short  of  bringing  himself  within  the  protec- 
tion of  this  principle.  They  simply  show  that 
he  was  "flunk^lttg"  around  the  saloon, 
whatever  that  may  mean,  tbe  owner  of 
which  seems  to  have  been  operating  the  gam- 
ing tables  In  the  c^lar  when  and  where  the 
dIfBculty  occurred.  This  fact  does  not  show 
that  he  was  engaged  as  an  employs  to  op- 
iate the  tables,  or  to  perform  any  other 
service  as  an  employe  In  tiie  cellar.  These 
charges  were  properly  refused,  and  the  oral 
charge  on  this  point  was  ccwrect  Charge  6 
was  a  mere  argument  Charge  7,  of  course, 
should  not  have  been  given.  Each  of  the 
charges  given  at  the  request  of  the  eollcltor 
asserted  correct  and  familiar  propositions  of 
law,  and  there  was  no  enw  in  the  giving  of 
elthw  of  tiiem. 

Affirmed. 

(187  AlB.  BR) 

LEWIS  LUMBEB  00.  V.  CAMODT. 
(Supreme  Court  of  Alabama.   June  80,  1003.) 

PLEADING  —  AMENDMENT  —  DESCRIPTION  OF 
PARTIBa-PROCESS  — SERVICE  —  OBJECTIONS 
—WAIVER— SPECIAL  APPEARANCE. 
1.  Where  a  complaint  aeainet  the  "Lewis 

Lumba  Company"  described  such  company  as 


a  firm  composed  of  B.  A.  Lewis  and  othws, 

Elaintiff  was  entitled  to  amend  tbe  complaint 
Y  striking  out  the  words  in  the  caption,  "a 
firm  composed  of  B.  A.  Lewis  and  others,"  and 
Inserting  in  lien  thereof  the  words,  "a.  corpora- 
tion organized  onder  the  laws,"  etc.,  since  the 
Lewis  Lumber  Company  was  the  real  party 
sued,  and  the  words  added  were  merdy  de- 
scriptive. 

2.  Where  defendant  appeared  senerally,  and 
demurred  to  the  cmnplaint,  it  was  not  thereafter 
entitled,  before  such  demurrer  was  determined, 
on  the  complaint  bring  amended,  to  appear  spe- 
cially, and  move  to  qnaah  the  serrfce  of  the 
■nmmons  and  complaint,  defendant's  general 
appearance  having  cured  any  irregularity  In 
such  service. 

Appeal  from  Circuit  Court  Madison  Coun- 
ty; Osceola  Kyle,  Judge. 

Action  by  M.  0.  Camody  against  tbe  Lewis 
Lumber  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  complaint  described  tbe  parties  de- 
fendant as  tbe  "Lewis  Lumber  Company,  a 
firm  composed  of  B.  A.  Iiewls  et  als.,  and 
B.  A.  Lewis  Individually."  To  this  com- 
plaint tbe  defradanto  demurred,  and  before 
that  demurrer  vras  passed  iipon  by  tbe  court, 
and  after  the  pMSlng  of  several  terms  of 
tbe  court,  tbe  plaintiff  asked  leave  of  the 
court  to  amend  his  complaint  by  cbanglnc 
tbe  caption  thereof  by  striking  out  tbe  WOTda. 
"a  firm  ctnnpoaed  of  R  A.  Lewis  et  als., 
and  B.  A.  Lewis  Individually,"  and  by  In- 
serting in  lieu  thereof  the  foltowing:  "A 
cmiKmtion  organised  under  the  lAWs  ot  the 
state  of  Maine.'*  Thto  amaidment  was  al- 
lowed over  the  objecthm  of  the  def«dantB, 
and  then,  after  the  allowance  and  filing  of 
tbe  amendment,  the  defendant  Lewis  Lum- 
ber Company,  a  corporatI<m,  appeared  q«- 
cially,  and  fw  no  otiier  purpose,  and  moved 
the  court  to  strike  the  amendment  fkom  the 
files.  The  comrt  overruled  this  motion,  to 
which  there  was  an  exertion.  Tbe  defend- 
ant then  furtiier  amwared  specially,  and 
tor  no  other  purpose,  and  moved  the  oourt 
to  quash  the  return  and  sonuiBons,  because 
they  fall  to  show  any  service  on  any  authmi- 
laed  officer  or  agent  of  tbe  corporation.  This 
motion  was,  on  motion  of  tbe  plaintifl. 
Bttlcten  fkom  the  files.  In  support  of  this 
motion  the  defendant  was  permitted  to  offer 
in  evidence  the  summons  and  tbe  retom 
of  the  sheriff  thereon,  and  this  vras  all  tbe 
evidence  offered  upon  that  question.  The 
summons  was  issued  for  the  "Lewis  Lum- 
ber Company,  a  firm  composed  of  B.  A. 
Lewis  et  als.,  and  B.  A.  Lewis  Indivldnall^,*' 
and  tbe  return  was  as  follows:  *^ecuted 
by  sorvlng  a  eapj  of  the  within  summons  and 
complaint  on  Lewis  Lumber  Company,  by 
leavbv  a  copy  with  B.  A.  Lewis,  treasurer.'* 
From  a  Judgmoit  in  favor  of  the  plalntlfl, 
the  present  appeal  la  prosecuted. 

Oscar  R.  Hundley,  for  appellant  David 
A.  Grayson  and  John  H.  Wallace,  tot 

pellee. 

f  S,  8m  AppearRQce,  vol.  t.  Cent.  Die.  |  Ug. 
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TYSON,  3.  AJtboogh  there  an  a  nomber 
of  erron  aBaigiied,  but  two  of  them  are  In- 
sisted npoD  Id  brief  of  coonseL  The  first  of 
these  la  predicated  19011  the  action,  of  the 
coort  in  orermllng  the  defoidanlfs  motion 
to  ftrllra  the  amendmrait  of  the  complaint, 
which  bad  been  allowed.  This  amendment 
eoDBlata  in  atiiUng  ont  of  the  caption  of  the 
complaint  the  words  "a  firm  composed  of 
B.  A.  i:«wls  et  ala.  and  B.  A.  Lewie  Indi- 
Tldually,"  end  Inaoiiiv  In  Hen  thereof  the 
vorda,  "a  eoqKwatton  <nrganlsed  under  the 
lawa  ta  the  state  of  Maine,*'  making  the 
caption  as  amended  read  "M.  0.  Gamody  vs. 
The  Lewis  Lumber  Oompanr,  a  oorpoTatton," 
etc.  The  grotmd  of  the  motion  Insisted  upon 
Is  ^t  the  amendmoit  snbstftates  a  new 
party  defendant  The  party  sned  Is  the 
''Lewla  Lumber  Gon^ny,"  and  the  words 
stricken  ont  and  tSuwe  added  are  merely  d^ 
scripttve.  The  amendment  was  permissible. 
Westnn  Ballway  of  Ala.  t.  Blstnmk,  S6  Ala. 
862,  6  Booth.  79;  Southern  Life  Ins.  Oo.  r. 
Boberta,  60  Ala.  4S1:  ax  parte  Mlcrost,  lOS 
Ala.  104. 16  Sontb.  SOT.  If  the  contract  sued 
on  was  not  exeented  by  the  deToidant;  but 
was  the  contract  of  some  other  person  or 
firm  doing  business  vnder  the  name  of  the 
"Lewis  Lumber  Gwnpany,**  that  was  a  mat* 
ter  of  defense. 

The  other  Insistence  is,  the  court  erred 
In  striking  tile  defokbmtfs  motion  "to  quash 
the  return'  and  summons  because  thtgr  fall 
to  abow  senlce  on  any  airtboiised  officer  or 
agent  of  ttm  aHpOTation."  Wbater^  may 
haTe  been  the  right  of  the  defoidant  to 
appear  spedal^  for  the  purpose  of  quash- 
ing the  serrlce  of  the  summons  upon  the 
ground  stated.  It  bad  no  right  to  have  the 
summons  quashed.  Nor  had  it  the  right 
to  appear  specially  for  tikis  purpose,  aft» 
havlnir  appeared  gmerally,  and  Interposed  a 
draiurrer  to  the  con^lalnt.  Having  ap- 
peared and  demurred  to  the  complaint,  the 
regularity  of  the  service  of  the  summms 
and  complaint  ceased  to  be  of  lmp<«tance. 
Doobtlees  tbis  motion  was  made  upon  the 
ttieory  that  the  defendant  had  not  become 
a  party  to  the  action  until  after  the  amend- 
ment  abore  conridered  us  wss  allowed, 
and  that  the  demurrer  toterposed  to  the 
complaint  iwcrvious  to  the  allowance  of  the 
amendment  was  not  ito  demurrer.  Having 
ttaovm  that  the  amendment  wo^d  no 
cbange  of  parties,  but  was  merely  a  change 
in  tbe  description  of  the  defendant  who 
waa  In  court  all  the  while,  the  demurrer 
interposed  was  Ito  demiirr«: 
JLfflrmed. 


038  Ala.  217) 

0.  OBBB  ft  SONS  CO.  r.  THOMASON 

GROCERY  CO. 
(Sapreme  Court  of  Alabama.  July  10, 

STSPnUTIONS-CONSTRUCTION— ENTRY  07 
JDDQMBNT. 

1.  Wher^  at  the  dose  of  a  Mai,  It  was 
■tipniated  betwea  the  partiea  In  open  court 


that  ^e  jury  might  be  excused,  and  a  Jndg- 
meut  entered  on  a  directed  verdict  at  afiy  time 
durins  the  term,  tbe  court  had  no  authority 
to  ent&t  Judement  on  aoch  agreement  after  tM 
term,  over  tbe  objection  of  one  of  the  parties. 

Appeal  from  Circuit  Court  lHarshaU  Coxm- 
ty;  J.  A.  Bilbro,  Judge. 

Statutory  trial  of  rlgbt  of  property  by  tho 
TbomoBon  Grocery  Company  against  O.  Ober 
9c  Sons  Company.  From  a  Judgment  In  favor 
ot  plaintiff,  defendant  appeals.  Reversed. 

The  raly  question  presmted  for  review  on 
tbe  present  ai^eal  Is  cme  growing  out  of  the 
rulings  of  the  court  upon  an  agreement  en- 
tered toto  betwera  the  attorneys  repreeentlug 
the  plaintiff  and  the  claimant  Aftra*  the  In- 
troduction  of  all  the  evidence,  as  set  out  In 
the  bill  of  eKcflptions,  the  bill  of  exceptions 
then  oontalns  the  tollowiac  tetital  relatiTe 
to  tbe  said  agreonent:  "This  vras  all  tlie  er- 
Idence.  Tbe  court  thereupon  suggested  that 
It  seemed  that  the  evidence  was  without  con- 
flict and  tlut  the  general  afflrmative  charge 
upon  the  evidence,  one  way  or  the  other, 
would  determine  the  case,  and  that  it  would 
be  unnecessary  to  trouble  tiie  Jury  further, 
and  that  be  would  take  the  case  tmder  ad- 
visement and  announce  the  court's  decision 
vpoa  tbe  law  oa  a  later  day  ct  the  teimt 
whidt  would  not  end  for  more  than  a  weelt 
and  would  uiter  a  Judgmmt  as  vpon  tlie 
verdict  of  the  jury  rendered  In  accordance 
with  hlfl  charge;  also  stating  at  tbe  time  that 
be  was  Inclined  to  give  the  affirmative  charge 
for  dalmant,  and  would  bear  from  plalntUTs 
attorn^  later  in  tlie  teaa  as  to  why  he 
should  not  do  so.  Both  parties  in  open  court 
Tcrbally  agreed  to  this  suggestion,  and'  the 
Jury  was  therefore  dlscher;^  by  the  court 
This  verbal  agreement  was  made  in  open 
court  and  tbe  presiding  Judge,  the  Hon. 
James  A.  Bilbro,  had  before  that  time  in 
opui  court  made  a  pencil  monoranda  of  tbe 
facts  of  the  case  on  a  tablet  or  sheet  of  pa- 
per. The  court  wa's  very  busy  Anring  tbe 
remainder  ot  the  spring  term  of  said  court 
with  other  business,  and  this  case  was  not 
called  up  any  more  until  within  a  few  min- 
utes of  final  adjournment  an4  nntil  after  the 
court  had  directed  tbe  sheriff  to  adjourn  the 
court  for  the  term,  and  tbe  Judge  had  arisen 
from  tiie  bench,  when  claimants  counsel 
called  the  court^s  attention  to  tbe  case*  and 
wanted  Judgment  rmdered  In  their  favor, 
and  the  court  said  it  was  ready  to  do  so. '  To 
this  the  platatUTs  counsel  objected,  because 
be  desired  to  be  heard  further  on  the  ques- 
tions of  law  involved  in  the  case,  and  be- 
cause on  closer  examination  of  the  evidence, 
he  thought  there  was  a  conflict  to  the  evi- 
dence and  It  would  take  a  Jury,  and  object- 
ed to  such  a  hurried  disposition  ot  the  case. 
The  claimant's  counsel  Insisted  <m  the  agree- 
ment to  be  carried  out,  and  naked  the  court 
to  enter  tbe  Judgment,  but  the  court  suggest- 
ed that  on  account  of  the  £act  that  plato-. 
tiff's  counsel  having  been  busy,  he  would 
hold  the  case,  and  allow  blm  to  be  heard  dur- 
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In;  vacation  at  Gndsden,  Ala.,  where  the  pre- 
siding ^udge  resided,  and  would  render  Judg- 
ment, and  to  this  both  counsel  for  plaintiff 
and  claimant  agreed  In  open  court;  but  plain- 
tiff's counsel  never  went  to  Gadsden,  and 
made  no  effort  to  have  the  case  heard  or 
the  judgment  entered  on  said  agreement, 
and  neither  did  counsel  (or  claimant  When 
the  cane  was  called  at  the  fall  term,  1901,  of 
said  court,  the  plaintiff  announced  ready  for 
trial.  Claimant's  counsel  Insisted,  that,  un- 
der the  agreement  at  the  fwmer  term,  the 
coart  Btaonld  render  judgment  In  their  fovor. 
To  this  the  plaintiff  objected,  and  demanded 
tt  Jury  to  try  the  Issues  In  the  case.  In  the' 
discussion  of  the  matter  before  the  presiding 
Judge  In  open  court,  Bfr  O.  D.  Street,  who 
was  all  the  time  sole  counsel  for  plaintiff, 
and  who  made  the  agreement  herein  set  out, 
stated  that  at  that  time  he  did  enter  Into  the 
agreement  that  the  court  might  i^ve  the  gen- 
eral affirmative  charge  either  for  plaintiff  or 
claimant,  and  enter  Judgment  as  if  a  Jury 
had  rendered  a  verdict  In  compliance  with 
said  charge,  bnt  that  he  now  repudiated  and 
withdrew  from  said  agreement,  because  the 
term  at  which  it  was  made  had  exptared  and 
there  was  a  conflict  In  the  evidence,  and 
wotild  not  abide  by  or  be  further  bound  by 
it  And  clafmanl^s  counsel  insisted  that  the 
icase  had  been  taken  from  the  Jury,  and  held 
over  from  the  last  term,  under  said  agree- 
ment, at  the  instance  of  Hr.  Street  and  by 
his  request  and  that  said  agreement  was 
still  in  full  force  and  binding,  and  that  the 
judgment  ongtat  to  be  entered  in  accordance 
with  its  terms.  The  court  refused  the  de- 
mand of  plaintiff  for  a  Jury  to  try  the  Issue, 
to  which  plaintiff  tben  and  there  daly  ex- 
cepted. The  court  refused  to  allow  any  tes- 
timony to  be  submitted  by  the  plaintiff  at 
this  term,  and  to  this  action  of  the  court  the 
plaintiff  tben  and  there  duly  excepted.  The 
court  thereupon,  over  the  objection  and  ex- 
cq^tlon  of  plaintiff,  without  the  Intervention 
of  a  Jury,  and  without  the  introduction  of 
any  evidence  which  plaintiff  was  asking  to 
offer  in  support  of  his  claim,  rendered  Judg- 
ment In  favor  of  claimant  as  upon  the  vei^ 
diet  of  a  Jury,  and  to  this  action  of  the  court 
the  plaintiff  then  and  there  duly  excepted." 
From  a  Judgment  in  favor  of  the  claimant 
the  plaintiff  appeals. 


O.  D.  Street  for  appellant  John  O.  For- 
ney and  B.  N.  Bell,  for  appdlee. 

TTSON,  J.  Substantially  but  one  question 
Is  presented  by  the  record  in  this  case.  It  is, 
did  the  agreement  entered  into  bind  the  par- 
ties at  a  subsequent  term  of  the  court? 
Clearly,  If  It  did  not  the  court  committed  an 
error  In  holding  plaintiff  bound  by  It  and 
refusing  Its  demand  for  a  Jury  trial.  We 
find  that  one  of  the  terms  of  the  agreement 
was  that  the  presiding  Judge  was  to  decide 
the  case  at  the  term  of  the  court  at  which 
the  agreement  and  submission  was  made. 
With  this  limitation  expressed  as  to  the  time 
when  the  case  was  to  be  decided,  it  cannot 
be  Inferred  that  it  was  the  intention  of  the 
parties  that  the  agreement  should  be  bind- 
ing If  the  decision  was  not  made  within  the 
time  limited;  In  other  words,  we  cannot  by 
Implication,  which  could  only  be  indulged  in 
the  abaeuce  of  such  a  limitation,  infer  that  It 
was  the  intention  of  the  parties  that  the  snb- 
mlBSlon  of  the  case  to  the  Judge  for  decision 
was  to  extend  to  a  period  beyond  the  term 
of  the  court,  and  thus  confer  upon  him  the 
right  to  decide  It  at  some  other  term  t>eyond 
the  period  fixed  by  the  agreement  It  may 
be  said  that  the  plaintiff  waived  this  term  of 
the  agreement,  and  that  It  was  at  hla  -in- 
stance that  a  decision  was  not  rendered  with- 
in the  time  fixed.  It  may  be,  and  doubtiess 
It  is  true,  that  a  poatponemmt  of  the  decision 
was  at  the  Instance  of  plaintiff's  counsel,  and 
for  hiB  convenience.  But  the  agreement  un- 
der which  the  postponement  was  had  also 
contains  a  term  fixing  the  time  when  (though 
not  definite  as  to  day),  and  the  place  where, 
the  Judge  was  to  render  bis  decision.  It  was 
to  be  rendered  In  vacation  at  Oadsden.  It 
Is  also  true  that  plaintiff's  counsel  did  not 
go  to  Gadsden,  or  make  any  other  effort  look- 
ing to  a  decision  of  the  case;  and  for  that 
matter,  neither  did  claimant's  counsel.  Nor 
did  the  Judge  decide  the  case,  as  he  had  the 
right  to  do.  There  being  no  execution  of  the 
agreement  within  the  time  limited  by  It.  we 
are  constrained  to  hold  that  it  became  func- 
tus, and  tbat  the  case  stood  for  trial  at  the 
next  term  of  the  court  and  that  the  court 
should  have  proceeded  regularly  with  the 
trial  of  it  as  though  no  agreonent  had  ever 
existed. 

Reversed  and  remanded. 
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8HBBBILI.  T.  STATB. 

(Snpreme  Court  of  AlaUUna.  June  80.  1903.) 

HOMICIDE  —  FLIGHT  —  EXPLANATION  —  BVI- 
OENCE— EXPERIMENTS-JUSTIFIABLE  KILL- 
ING—DEFENSE  OF  WIFE— INSTRUCTIONS. 

1.  FUsbt  800D  after  the  commlMioii  of  tb« 
offanae  may  not  be  explained  b7  *  snbaecinent 
declaration  of  accnaad,  fonnins  no  part  of  uia 

res  gestae. 

2.  Witnesses  baring  testified  that  they  saw  the 
difficulty  from  a  cerUin  field,  one  may  not  tes- 
tis that  sereral  months  thereafter  he  looked 
from  the  field,  and  that  the  obstruction  of  treea 
and  bushes  was  snch  that  be  conld  not  have 
seen  it;  the  conditions  under  which  he  makea 
his  e:Q>eiiment  not  belne  shown  to  be  the  same 
aa  those  under  which  the  others  testihed  they 
aaw  the  figbt. 

S.  The  defense  being  tbnt  the  blow  was  struck 
by  defendant  to  prevent  the  homicide  of  his 
wife  by  deceased,  she,  to  entitle  him  to  the 
defense  of  jostiiiable  homicide,  must  have  been 
in  a  position  to  invoke  such  defense  had  she 
struck  the  blow,  though  he  did  not  know  his 
wife  waa  at  fault. 

4.  A  requested  diarge,  hypotharislDg  a  tact 
of  which  there  was  no  evidence.  Is  properly  re- 
fused. 

5.  A  reoneated  dia^  that  the  jury  dwnld 
acquit  unless  the  evidence  axdodee  every  rea- 
sonable supposition  but.  that  of  defendant'a 

guilt  Is  proper. 
tL  A  requested  diarge  that,  if  defendant's 

Elea  of  defense  of  his  wife's  life  is  sustained 
r  the  evidence,  it  is  immaterial  whether  he 
straek  deliberatdy  or  In  passion.  Is  had.  In 
referring  the  question  of  self-defense  (one  of 
law)  to  the  jury. 

T.  Requested  chafes  authorising  the  jvij  to 
And  the  defendant's  wife  was  not  at  fault  in 
bringing  on  the  difficulty  between  herself  and 
deceased,  unless  she  had  committed  some  overt 
act  against  deceased,  though  she  had  provoked 
the  difflcnlty  with  him  hf  attacking  nit  wife, 
are  bad. 

S.  A  requested  charge,  "Ton  must  reconcile 
the  testimony,  so  aa  to  make  all  the  witnessea 
msnMk  tilie  tm^;  and  if  you  can  so  reconcile 
it  on  a  reasonable  hypothesis  of  defendant's 
Innocence,  yon  must  acquit  lUm/'  Is  bad;  its 
tendency  being  to  require  the  Jury  absolutely 
to  reconcile  the  testimony,  which  Is  in  hc^Mh 
less  conflict. 

0.  A  requested  charge  that  the  jury  may  find 
defendant  guilty  of  murder  In  the  first  degree 
or  second  degree,  or  Of  manslaughter  in  the 
first  or  second  degree,  or  of  assault,  or  may  ac- 

§ait  bim  altogether,  is  bad  in  omitting  to  state 
le  elements  of  the  different  grades  of  homicide, 
and  in  tending  to  lead  the  Jury  to  the  conclu^n 
tliat  a  conviction  of  anr  one  of  the  offenses 
named  would.  In  the  opinion  of  the  court,  be 
propn. 

10.  A  requested  charge  that  one  is  presnmed 
innocent  till  his  guilt  is  established,  and  the 
evidence  to  induce  conviction  should  not  be  a 
mere  preponderance  of  probabilities,  but  It 
shoctld  bfl  so  convincing  as  to  lead  the  mind  to 
the  conclusion  that  accused  cannot  be  Innocent, 
requires  too  high  a  state  of  proof. 

11.  It  is  not  error  for  a  charge  to  refer  to 
defendant's  knowledge  of  an  event  as  a  fact; 
bis  testimony,  as  well  as  the  evidence  of  the 
state,  showing  such  knowledge. 

12.  Purposely  killing  one  by  striking  him  with  a 
piece  of  wood,  with  wickedness  or  depravity 
of  heart  towards  him,  the  killing  being  deter- 
mined on  befordiaod,  and  after  reflection  for 
bowever  diort  a  time,  is  murder  in  the  flrat 
desree. 

Appeal  from  Circuit  Court,  Franklin  Oonn- 
ty;  A.  H.  Alston.  Judge. 

jobn  Shenlll  was  convicted  of  mnnler, 
and.  appeals.  Reretaed. 
35SO.-tt 


Tbe  appellant  In  tiila  can.  John  Sberrlll, 
was  indicted  for  tbe  murder  of  Bob  King, 
was  convicted  of  mordor  In  the  second  de- 
gree, and  sentenced  to  the  penitentiary  for 
20  years. 

The  evidence  for  the  state  tended  to  show 
that  tbe  defendant  and  the  deceased  Uved 
on  ad]<^ning  farms;  that  there  was  a  lane 
10  feet  wide  betwem  tfa^  farms;  that  a 
dispute  had  arisen  between  the  wUe  of  the 
defendant  and  the  wife  of  the  deceased; 
that  Mrs.  EBienl]],  the  wife  of  the  defend- 
ant, went  Into  the  lane  between  their  re- 
spective booses,  bavins  a  stick  In  her  hand; 
that  ahe  called  Mrs.  King,  the  wife  ot  the 
deceased,  down  to  the  lane;  that  Mrs.  King 
went  down  to  the  fence  that  divided  their 
farms  from  the  lane,  and  her  husband,  the 
deceased,  followed  her;  that  vqjKm  getting 
to  the  fence,  there  were  sharp  words  passed 
between  Mrs.  Sberrlll  and  Mrs.  Slag,  and 
Mrs.  SberrUI  dared  Mra.  King  to  come  Into 
the  lane;  that  as  Mra.  King  was  getting  over 
the  fence,  Mrs.  ShonUI  strock  her  over  the 
head  with  a  stick,  which  she  held  in  her 
hand,  and  she  fdl  backwards  fran  tiie  fence; 
that  Mrs.  SheolU  stmck  her  after  falling 
from  tbe  fence;  tlttt  thecenpon  the  deceased. 
Bob  King,  who  was  near  his  wife,  Jumped 
over  the  feoice,  and  ran  to  Mrs.  Sberrlll,  and 
got  the  Btlcfc  while  she  waa  In  ttie  act  of 
striking  Mrs.  King  again;  that  while  so  h(M- 
Ing  tbe  stick,  and  remonstrating  with  Mrs. 
Sberrlll,  the  defendant  ran  np,  and  rtmCk 
King  on  the  aide  of  the  head  with  half  a 
rail,  or  other  large  stick;  that  the  defendant 
struck  King  several  times,  and  that  from 
the  effects  of  the  blow  on  tbe  head  the  said 
King  died. 

The  evidence  for  the  defendant  tended  to 
show  that  after  Mrs.  Shencili  stmck  Mrs. 
King  on  the  head,  while  she  was  trying  to 
get  over  the  fence,  the  deceased  threw  a 
rock  at  Mrs.  Sherriil,  striking  tier  on  the 
Aonlder,  and  then  ran  np  to  her,  hitting  her 
several  times  with  his  flst;  that  he  flien 
I^ed  np  a  large  stick,  and,  drawing  it 
bade  with  both,  hands,  was  abont  to  hit 
Mrs.  Bbeirlli,  whai  the  defendant  ran  up. 
and  struck  him  on  tbe  head  with  tbe  stick 
which  he  liad  in  his  hand;  that  the  defend- 
ant struck  the  deceased  but  one  blow;  ttiat 
Mrs.  Sherriil,  after  striking  Mrs.  King  once, 
stmck  her  no  raor^  and  made  no  other  ef- 
fort to  do  so,  nor  did  she  try  to  def  aid  bw 
self  against  the  attack  of  the  deceased.  The 
facts  pertaining  to  the  mllngs  of  tbe  court 
iqwrn  the  evidence  are  sufficiently  stated  In 
the  opinion.  . 

The  defendant  separately  excepted  to  the 
following  portions  of  tbe  court's  general 
charge  to  the  jury:  "(1)  I  charge  you.  gen- 
tlemen ot  the  jnry,  that  If  Mm.  Sberrlll 
provoked  the  difficulty  by  any  word  or  act, 
and  this  was  known  to  the  defendant  when 
he  struck  the  blow,  then  the  ^ea  of  stif- 
defense  fails,  and  the  defendant  should  reap 
no  benefit  therefrom.  Did  she  say  or  do 
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anything  to  Mrs.  King  to  proYofee  the  dUB- ' 
cnlty,  and  «aa  It  known  to  tiie  defendant  at 
the  time  be  stnic>k  the  bknir?  If  to,  thva 
the  defendant  conld  not  plead  adf-defense. 
(2)  If  MXB.  SheniU  and  Hrs.  King  were  dap- 
lug  ea^  other*  and  Hn.  SherrlU  accepted 
the  dare,  and  willing 7  vent  Into  the  tif^t, 
then  the  plea  of  eelf-di^eitte  cannot  be  Ba»- 
talned,  If  the  defendant  knew  of  the  chal- 
lenge and  the  acceptance  by  Mm.  SberrUl; 
becanse  thp  law  does  not  pomlt  a  party  to 
enter  willingly  Into  a  flgbt  and  then  idead 
aelf-defanaeb" 

The  defendant  reqneeted  the  court  to  glre 
to  the  Jnry  the  f  oUowiog  written  charges, 
and  separately  excepted  to  the  coarts  re- 
fusal to  giro  each  of  ttiem  as  aidced:  "(40) 
GenUemen,  I  cha^  yon  that,  If  yon  beHeve 
fEom  the  evidaice  that  Bob  King  was  in  the 
act  of  atrlklng  defendants  wife  with  a  stltft, 
the  dtfendant  had  ttie  right  to  strike  him, 
provided  he '  knew  nothing  abont  who 
Iwought  on  the  fight  between  Mrs.  King  and 
King,  and  proTided.  farther,  that  iSn.  Sbn^ 
rill  was  not  attempting  to  strike  King  and 
Mn.  ShenUl  at  the  time.**  "(6)  Gentlemen 
oi  the  jory,  you  shoidd  acqidt  the  defendant 
unless  Hie  evidence  ezelndes  reasonar 
ble  stvpoflltK»i  bnt  that  of  his  guilt"  "(19) 
It  is  not  necessary  for  flie  Jury  to  acquit  tbe 
defwidant  that  Mrs.  Shenlll  should  be  with- 
out fault  in  bringing  on  Ibe  dllBcul^  with 
Mm.  mng,  and  If  the  Jury  And  from  the  evi- 
dence, the  difllcalty  between  the  women  had 
ceased  or  soi^tended,  and  that  Mrs.  SherrlU 
said  or  did  nothing  to  provoke  Bob  King, 
and  that  he  was  in  the  act  of  killing  Mrs. 
BhOTrlll  wltti  a  stick,  and  there  was  no  rea- 
sonable means  for  her  to  escape,  and  that 
to  save  the  life  of  his  wife  John  SherrlU 
killed  Bob  King,  then  file  Jury  will  find  the 
defendant  not  guilty.  (20)  X  charge  you, 
gentlMnen  of  the  Jury,  that  If  the  plea  of 
the  defendant,  which  Is  that  of  defense  of 
the  life  of  his  wife,  is  sustained  by  the  evi- 
dence, it  does  not  make  any  difference  wheth- 
er John  SherrlU  struck  deliberately  or  in 
passion,  it  would  be  the  duty  of  the  Jury  to 
acquit  the  defendant"  "(22)  Even  If  the 
Jury  find  from  the  evidence  that  Mrs.  Sher- 
rlU was  at  fault  In  bringing  on  the  diffi- 
culty, John  SherrlU  was  Justified  In  strik- 
ing Bob  King  to  save  her  life,  if  he  did  not 
know  his  wife  was  In  fault  In  bringing  on 
the  difficulty."  "(25)  If  the  Jury  find  from 
the  evidence  Mrs.  SherrlU  was  In  the  lane 
dividing  the  two  farms,  and  Mrs.  King,  with 
a  rock  In  one  hand  and  a  stick  in  the  other, 
was  In  the  act  of  getting  over  the  fence  In 
such  a  manner  as  to  Impress  the  mind  of  a 
reasonable  person  with  the  beUef  that  she 
was  In  danger  of  great  bodily  barm,  then 
Mrs.  SherrlU  had  a  right  to  anticipate  her 
antagcmist  and  use  such  force  as  was  nec- 
essary to  repel  the  attack,  even  to  striking 
her  on  the  head  with  a  stick,  if  Mrs.  SberrUl 
was  not  at  fault  In  bringing  on  the  diffi- 
culty." t>(29J  If  thtf  Jury  believe  from '  the 


evidence  that  the  wife  of  the  drfendant 
struck  Hrs.  King  -wltii  a  stick,  and  knock- 
ed her  (A  the  fence,  and  that  the  said  Mthl 
SherrlU  did  not  thereafter  make  any  fnr- 
tlier  ^ort  to  strike  Mrs.  BUng,  or  to  con- 
tinue the  combat,  and  that  thereupon  the 
deceased  ap^oached  Mrs.  ShwrlU,  the  wife 
of  the  aecnaed,  wllb  a  stick  drawn  upon  ha, 
while  the  said  Mrs.  SherrlU  was  making  no 
effort  to  strike  or  to  fight  the  said  deceased, 
and  iQipearancea  were  sn^  ae  to  lead  a  rea- 
sonable man  to  the  conclusion  that  the  said 
Mrs.  SherrlU  could  not  retreat  without  Increa^ 
ing  her  peril,  and  that  the  appearances  were 
sncb  as  to  convince  a  reasonaUe  man  that 
12ie  said  Mrs.  SherrlU  was  in  danger  of  lo^ng 
her  life  or  of  sufficing  great  bodily  harm, 
then  the  said  defendant  had  the  right  to  ine 
just  as  much  force  as  was  necessary  to  pro- 
tect his  wife  from  the  real  or  apparent  dan- 
ger; and  If  you  believe  from  the  erldenoe 
that  the  detendant  did  nothing  mure  than 
this,  you  should  find  the  d^endant  not 
gouty,  ^vlded  yon  furtber  beUere  Crom  the 
evidence  Hiat  the  said  Mrs.  SheirUl  was 
wlthont  fanit  In  bringing  on  the  difficulty 
with  Bob  King."  "(34)  If  yon  believe  from 
the  evidence  that  Mrs.  BherriU  brought  on 
tbe  dffllcnlty,  but  was  doing  nothing  to* 
wards  assanltiiv  Mrs.  King  or  King  at  the 
time  King  struck  h^,  or  at  the  time  King 
was  in  the  act  of  striking  her,  provided  yon 
believe  King  was  striking  or  attempting  to 
strike  her,  then  I  charge  you  that  defend- 
ant had  a  right  to  strike  d^ebdant,  if  the 
facts  and  drcumstancee  were  such  as  to  In- 
duce a  reasonsble  man  to  believe  that  bis 
wife  was  in  danger  of  great  bodily  harm, 
and  tiiat  there  was  no  way  for  her  to  es- 
cape without  Increasing  her  peril.  (35) 
Yon  must  reconcUe  the  testimony,  so  as  to 
make  all  the  witnesses  speak  the  tmth,  and 
if  you  can  so  reconcUe  it  upon  a  reasonable 
hypothesis  of  the  d^endant's  innocence,  yea 
must  acquit  liim.  (36)  I  charge  you.  gen- 
tlemen of  the  Jury,  that  you  may  And  the 
defendant  guilty  of  murder  in  the  first  de- 
gree or  second  degree,  or  of  manslaughter 
in  the  first  or  second  degree,  or  of  assault, 
or  you  may  acquit  him  altogether  of  any 
crime.  (37)  Gentl^en,  I  charge  you  that  it 
makes  no  difference  whether  Mrs.  King  or 
Mrs.  SherrUl  brought  on  the  difficulty.  If 
King  was  striking  defendants  wife,  and 
was  in  the  act  of  striking  her  with  a  stick 
when  defendant  struck  him,  provided  he  did 
not  know  at  the  time  who  brought  on  the 
difficulty.  (38)  Every  one  charged  with  the 
commission  of  an  offense  against  the  law  is 
presumed  Innocent  until  his  guilt  Is  estab- 
lished, and  the  evidence  to  Induce  convic- 
tion should  not  be  a  mere  preponderance  of 
probabilities,  but  it  should  be  so  convlnciDg 
as  to  lead  the  mind  to  the  conclusion  that 
the  accused  cannot  be  Innocent  (39)  If  yon 
believe  from  the  evidence  that  defendant  did 
not  know  who  was  to  blame— his  wife  or 
Mrs.  King— In  bringing  on  the  difficulty  be* 
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tweeo  tbem,  and,  not  knowing  this,  mw 
King  striking  hia  wife,  m  attempUjug  to 
strike  ber,  witii  a  stit^  and  ttaat  bis  wife 
waa  in  aKiarait  danger  of  loalog  lier  lUe, 
or  dangw  of  great  twdUy  harm,  then  defend- 
ant bad  a  right  to  etilke  Kingt  and  you 
should  find  bim  not  goll^." 

Tbo  d^endant  separately  excepted  to  the 
court's  giving,  at  the  request  of  the  state,  the 
following  written  (^rges:   "(1)  The  essen- 
tial elements  of  self-defenae  are:  First  That 
the  defendant  waa  free  from  fanlt,  most  not 
say  or  do  anything  for  the  purpMe  of  pro* 
Tiridng  the  difflcolty,  nor  be  unmindful  of 
the  consequences  in  this  respect  of  any 
wrcmgful  word  or  act   Second.  There  must 
be  a  present  impending  peril  to  life,  or  dan* 
ger  of  great  bodily  barm,  ^ther  real  or.  ao 
apparent  as  to  create  a  bona  fide  belief  of 
an  exiatlog  necessity.  Third.  There  must  be 
no  convenient  or  reasonable  mode  of  escape 
by  retreat,  or  by  declining  the  combat  with 
safety.    (2)  The  court  charges  the  Jury  that  in 
a  case  of  homlcfdo  the  law  presumes  malice 
from  the  use  of  a  deadly  weapon,  and  casts 
on  the  defendant  the  onus  €ft  rc^pdliog  the 
inesmnptlon  of  malice,  unless  the  evidence 
whlcb  proTes  ttae  killing  shows  also  that  it 
was  p^^tinted  without  malice;  and  wben- 
erer  malice  is  shown,  and  la  unrebutted  by 
ttae  drcnmstances  of  the  killing,  or  by  other 
facta  and  evidence,  there  can  be  no  conric- 
tion  for  any  degree  of  homicide  less  than 
murder.    (3)  "When  one  Is  menaced  with  an 
assault  the  following  InQulrles  present  them- 
selves:  First  Is  be  free  from  fanlt  in  brlng- 
ing  on  the  difficulty?  Second.  Is  there  rea- 
sonable ground  and  room  for  escape  from 
injury?   Third.  Is  the  threatened  assault  of 
sucb  nature  as,  U  perpetrated.  It  is  likely  to 
produce  death  or  the  gravest  bodily  harm? 
<4)  Gentlemen  of  the  Jury,  I  charge  you  that 
tbe  right  of  the  defendant  to  defend  his 
wife  was  as  extensive  with  the  right  of  tlw 
wife  to  defend  herself,  and  he  had  not  the 
right  to  take  life  to  save  his  wife  from  the 
consequeucea  of  an  assault  he  knew  hla  wife 
had  provoked  and  brought  on.    (5)  The  court 
charges  the  jury  that  tf  they  find  from  the 
evidence  In  this  case  beyond  all  reasonable 
doubt  that  the  defendant  In  Franklin  county, 
Alabama,  before  the  finding  of  the  indict- 
ment, purposely  killed  Bob  King  by  striking 
him  with  a  piece  of  wood,  with  a  wickedness 
or  depravity  of  heart  towards  deceased,  end 
ibe  killing  was  determined  on  beforehand, 
and  after  reflection  <for  however  short  a  time 
before  the  fatal  blow  was  strack  is  Imma- 
terial), then  the  defendant  Is  guilty  of  mur- 
der in  the  first  degree.   (6)  If  the  Jury  be- 
lieve from  the  evidence  in  this  case  beyond 
all   reasonable  doubt  that  the  defendant  in 
Franklin  county,  Alabama,  Iwfore  the  finding 
of  the  Indictment  In  this  case,  purposely  killed 
Bob  King,  after  reflectldn,  with  a  wickedness 
or  depravity  of  heart  towards  deceased,  and 
tbe  killing  was  determined  on  beforehand, 
even  a  single  moment  before  tiie  fatal  blow 


was  struck,  tten  13m  defendant  Is  guilty  ut 

murder  Jn  tbe  first  degree.^ 

Almon  &  Bullock  and  Klik,  Carmtchael  & 
Rather,  for  appellant  Ifassey  ^Tllscm,  Acty. 
GcBL,  fortheStata 

w  A  RAT-RON,  J.  The  evldeuco  shows  that 
the  defendant  after  he  killed  Sing,  fled  from 
the  county  and  went  to  Texas,  where  he  re* 
malned  until  a  short  time  before  the  trial, 
when  be  returned  and  voluntarily  surrCTdered 
himself  to  tbe  sheriff.  When  the  sheriff  bad 
testlSed  for  defendant  to  the  surrender,  de- 
fendant's counsel  asked  him:  "IMd  yon  not 
rective  Informatioo  from  tbe  defendant  six 
months  ago,  that  yon  need  not  hnnt  for  him, 
but  that  he  would  be  back  before  the  spring 
term,  1902,  of  tbe  circuit  court  and  tliat  he 
would  come  at  that  time  but  for  his  bad 
health,  and  they  feared  lying  In  jail  so  long 
would  further  Impair  bla  health?"  On  ob- 
jection by  tbe  solicitor,  the  question  was  not 
allowed  to  be  answered,  and  in  this  there, 
was  no  error.  Flight  soon  after  the  com- 
mission of  the  offense  chaiged,  is  an  eviden- 
tiary nict  in  the  nature  of  an  Implied  ad- 
mission; and  while  it  may  be  explained  or 
qualified  by  accompanying  declarations,  on 
the  principle  of  res  gestm,  a  subsequent  ad- 
mission or  declaration,  forming  no  part  of 
tbe  res  gestse  is  not  admissible  for  that  pui^ 
pos&  Otaamblee  v.  State,  7&  Ala.  406;  3or- 
dan  V.  State,  81  Ala.  20, 1  South.  577;  Vaughn 
T.  State,  130  Ala.  18^  80  South.  669. 

Tbe  evidence  for  the  defendant  tended  to 
show  that  tbe  diffienlty  between  the  parties, 
happening  In  a  lane  between  their  respec- 
tive places,  could  be  seen  and  waa  seen  by 
oertafin  witnesses  examined  by  defendant 
from  bis  field,  at  a  certain  distance  frtan  the 
tene.  The  state  In  rebuttal  sought  to  show 
by  one  Alsabrooks,  who  was  not  present  at 
the  time  of  the  killing,  tiiat  the  fight  could 
not  have  been  seen  by  these  witnesses,  owing 
to  obstructions  in  the  way.  He  testified  that 
these  obstructions  consisted  of  a  row  of  trees 
and  bushes  about  20  or  25  yards  in  depth 
all  along  on  the  inside  of  defendant's  field, 
and  oppodte  the  place  wiiere  the  killing  oc- 
curred, and  that  the  land  was  rolling.  The 
solicitor  asked  bim,  whether  or  not  standing 
at  Horton'B  patch  in  defendant's  field,  he 
could  see  the  top  of  the  fence  where  the  fight- 
ing took  place.  This  question  was  objected 
to  by  defendant  because  Its  object  was  to  ira- 
peach  defendant's  witnesses  and  because  ille- 
gal and  irrelevant  and  because  It  had  not 
been  shown  that  witness  made  hla  observa- 
tions from  the  point  where  defendant's  wit- 
nesses testified  they  made  theirs.  Other 
questions  of  the  same  character  were  aske4 
and  allowed  against  like  objections.  The  evl 
dence  of  what  this  witness  could  or  could 
not  have  seen  should  have  been  excluded, 
Tbe  conditions  under  which  he  made  his  ex- 
perimental observations,  some  months  after 
the  diffleolty,  were  not  shown  to  be  the  same 
as  those  under  which  d^endaut^i  witnesses 
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teatmed  tb«r  aaw  the  flght  Ala.  O.  So.  It. 
do.  T.  Burgesa,  U4  Ala.  688,  695^  23  Sontli. 

Tbe  defense  being  that  the  blow  was  strack 
by  defendant  to  prevent  the  homicide  «f  his 
wife  by  the  deceased,  the  wife,  as  well  as 
the  defendant,  mnst  bare  been  In  a  condition 
to  invoke  the  doctrine  of  Jnatlflable  homicide. 
He  who  provokes  a  personal  renconnter,  in 
any  caae»  thenby  disables  himself  from  re* 
lying  on  the  plea  of  self-defense  in  Justlfi* 
cation  of  a  blow  he  stmck  during  the  fight. 
Scoggins  v.  State,  120  Ala.  869,  25  South. 
1^.  "Neither  he  who  provokes  a  dlfflcnlty, 
nor  bis  voluntary  helper,  can  with  impontty 
resist  to  extreme  results,  tbe  assaolt  he  has 
pronged,  unless  he  has  clearly  retired  from 
tbe  conflict;  and  to  restore  blm  to  the  fall 
measure  ot  se  defendendo,  hla  conduct  must 
plainly  show  that  his  purpose  has  ceased  to 
be  hostile."  Bostlc  v.  State.  M  Ala.  45,  10 
South.  e02;  Karr  t.  State,  106  Ala.  2.  17 
South.  828.  On  these  principles  the  portions 
ttf  ttie  general  charge  of  the  court,  which 
were  excepted  to  by  defendant;  were  without 
reversible  error. 

Charge  40  requested  by  defendant  la  con- 
fusing, misleading  and  abstract  There  was 
DO  eridencet  as  tbe  charge  taypothesiiea,  of  a 
flght  between  Mr.  and  Hnk  King. 

Charge  6  has  heretofore  been  approved  as 
a  correct  instruction,  which  should  be  given. 
Bonea  t..  State,  117  Ala.  188.  28  Boutb.  138. 
In  Baldwin  r.  State.  Ill  Ala.  16,  20  South. 
628. 'and  In  Horn  t.  State,  102  Ala.  145.  15 
South.  278,  charges  otherwise  similar  were 
condemned,  solely  on  the  ground,  that  In  the 
charges,  tbe  word  "reasonable"  before  the 
word  'fsuppositlon"  was  omitted.  •  Tarbrougta 
T.  State,  106  Ala.  45,  50,  16  South.  758.  7G1. 

Otaarge  20  was  bad,  if  for  no  other  reas<Hi, 
In  that  It  referred  the  question  of  aelf-de- 
fente,-«ne  of  law,— to  the  Jury. 

Charges  10,  29  and  34  were  misleading  in 
that  they  authorized  tbe  jury  to  find  that 
Mrs.  Sherrlll  was  not  at  fault  in  bringing  on 
tbe  difficulty  between  herself  and  Bob  King, 
unless  Blie  had  committed  some  overt  act 
.against  said  King,  notwithstanding  she  had 
provoked  the  difficulty  with  Um  Ity  her  at- 
tack on  his  wife. 

Oharges  22.  87  and  89,  were  each  bad.  The 
defendants  right  to  strike,  depended  on  the 
rli^t  of  bis  wife  to  strike,  regardless  of  his 
knowledge  of  who  brought  on  the  difficulty. 

The  fact  that  Mrs.  Sherrlll  was  hi  great 
bodily  harm  from  Mrs.  King,  did  not  aor 
tborise  the  defendant  to  strike  Mr.  King  with 
Impunity,  unless  Mrs.  Sherrlll  was  without 
fault  In  bringing  on  the  difficulty  and  could 
not  retreat  without  Increasing  her  peril,  a 
feature  ot  the  evidence  charge  25  ignores, 
rendering  It  bad  on  that  account  Bell  v. 
State,  lis  Ala.  88,  2B  Sontb.  626;  1  Mayfldd. 
Dig.  804. 

Charge  80  is  bad.  Its  tendency  is  to  re- 
quire the  jury  absolutely  to  reconcile  tbe  tea- 
timonjr,  which  la  In  bopdeaa  oonflicU 


Charge  36  omits  to  state  the  elements  of 
the  different  grades  of  homicide  referred  to 
therein.  It  Is  not  clear  and  unambiguous, 
and  would  have  required  explanation  from 
the  court,  to  make  It  so.  It  was  calculated 
to  mislead  and  confuse  the  jury.  Adams  v. 
State,  115  Ala.  00,  22  South.  612,  67  Am.  St 
Bep.  17.  It  also  tends  to  lead  the  jury  to 
the  conclusion,  that  a  conviction  of  any  one 
of  the  offenses  named,  would  In  the  opinion 
of  the  court  be  proper. 

Charge  88  required  too  high  a  state  of  prooi 
and  was  calculated  to  mislead.  Webb  t. 
State,  106  Ala.  63,  tS  BooOl  401;  1  Uayfleld 
Dig.  765,  {  24. 

Chains  1.  2  and  8  gtran  for  the  atate  have 
been  in  substance  many  times  approved. 
Jackson  v.  State,  94  Ala.  86,  10  South.  509; 
Homsby  t.  State,  94  Ala.  66,  10  Soutii.  522; 
WIlklDS  T.  State,  98  Ala.  1, 18  South.  312. 

We  discover  no  fault  In  charge  4  given  for 
the  state.  Its  evidence,  as  welt  as  defend- 
ant's own  testimony  showed  tbat  defendant 
knew  that  his  wife  provoked  or  brought  on 
the  difficulty,  and  it  was  not  error  in  the 
court  to  refer  to  this  as  a  fact 

Charges  6  and  6  for  tbe  state  assert  oop> 
rect  principles  of  law.  Lang  v.  State,  84  Ala. 
1. 4  South.  193.  5  Am.  St  Bepk  824. 

For  the  errors  indicated,  the  Judgmuit 
must  be  reversed. 

Reversed  and  remanded. 

016  Ala.  m> 

OHAITTAHOOCHEOR)  &  O.  B.  CO.  ^  BBHR- 
HAN.* 

(Supreme  Court  of  Alabama.   Jan.  22,  1903.) 

TORTS— INDBPBNDEJNT  CONTRACTOR— LIABII«- 
ITT  OP  BHPLOTBR. 

I.  \\*faere  an  Independoit  contractor  buflding 
a  railroad  erects  In  a  street  an  embankment  not 
necessary  to  tbe  performance  of  bia  contract, 
nor  called  for  by  It,  the  railroad  for  which  tbe 
road  is  being  built  Is  sot  liable  for  damagea  te 
abutting  property. 

Appeal  ttom  circuit  court  Beaxj  county; 
John  P.  Hubbord,  Judga 

Action  by  Xknma  T.  Behnnan  against  the 
Chattahoochee  &  Gulf  Bailroad  Company  for 
damagea  to  plaintiira  lot  EYom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

The  fourth  plea  to  the  complaint  was  aa 
follows;  "For  further  answer  to  the  com- 
plaint, this  defendant  says  that  it  did  not 
build  the  railroad  through  the  town  of 
Dothan,  mentioned  In  the  complaint,  and 
which  crossed  Dates  street,  and  which  cross- 
ed a  lot  adjoining  plaintiff's  lot,  but  fbat  the 
Central  of  Georgia  Railway  Company  grad- 
ed, built,  and  constructed  said  railroad  under 
a  contract  with  this  defendant,  and  that  thla 
defendant  did  not  direct  or  control  tbe  man- 
ner of  the  grading,  constructing,  or  erecting 
of  said  road,  neither  did  It  direct  the  man- 

*Reb««riaB  denied. 

I I.  See  Uuter  and  BernB^  VOL  H  0<aL  Bi^ 
Utfk  1S6^  UMk 
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ner  In  which  Bald  nad  should  be  graded  or 
constructed,  neither  did  it  have  under  its 
control  or  under  Its  authority  any  of  the 
persons  engaged  in  the  grading  or  the  con< 
stmctlon  of  said  road,  nor  did  It  hare  the 
authority  to  employ  or  discharge  any  of  the 
persons  so  employed  or  engaged  In  the  con- 
stnictlon  of  said  road,  but  that  the  Central 
of  Georgia  Railway  Company  was  what  is 
known  as  an  Independent  contractor*  in  the 
grading  or  construction  of  said  road;  that 
the  said  Central  of  Georgia  Xlallway  Com- 
pany erected  the  embanliment  In  Dates 
street.  In  the  town  of  Dothan,  In  front  of 
plaintiff's  bouse  and  lot,  and  that  this  de- 
fendant was  in  no  wise  connected  therewith, 
and  that  it  was  not  neceraary,  in  the  grad- 
ing or  construction  of  said  road  by  the  Cen- 
tral oC  Georgia  Railway  Company,  to  erect 
said  embankment  in  said  Oates  street  in 
front  of  the  plalntlirs  said  house  and  lot** 
The  other  facts  are  sufficiently  shown  by  the 
opinion. 

Espy,  Farmer  ft  Bspy,  ^cr  appelant  H. 
A.  Pearce^  for  appellee. 

DOWDEUj,  J.  This  la  an  action  by  tiie 
plfllntifF  (appellee  here)  against  the  Chatta- 
hoochee ft  Gulf  Railroad  Company  to  recorcar 
damages  for  an  Injury  to  plalntUTa  realty. 
Th^  wrong  complained  of  consisted  In  the 
erection  <tf  an  embankment  several  feet  high. 
In  and  along  Oates  street,  a  public  street  in 
ttie  dty  (tf  Dothan,  In  front  of  plaintiff's  res- 
Idrace  and  lot,  which  abutted  on  said  street, 
whereby  egress  and  Ingress  to  said  lot  waf 
impaired,  and  the  plaintiff  otherwise  dam- 
ased  in  her  pnqierty.  The  principal  dtfense 
set  up,  and  the  one  that  presents  the  Tltal 
question  In  the  case,  wss  fnlly  set  forth  In 
defmdants  plea  Mo.  4,  which,  however,  was 
stricken  from  the  file  on  the  plaintiff's  mo- 
tion, though  the  mattas  therein  plesded 
■wen  afterwards  let  In  nnder  tiie  plea  ot  the 
general  1b8u&  The  qnestlon  nlsed  is  one  of 
UaUllty  ntm  for  the  act  of  an  Independ- 
ent contractor.  The  doctrine  Is  weU  set- 
tled by  adjudications  of  this  court;  supported 
b7  reason,  and  by  antbtsities  in  other  Juris- 
dlcttons,  as  well  as  by  tex^  writers,  that  the 
4nmer  ot  proprietor  la  not  liable  tm  the  neg- 
ligent acts  of  an  independent  contractOT. 
Ala.  Midland  B.  B.  Co.  t.  Martin,  100  Ala. 
611,  14  South.  401;  Scarborough  t.  Ala.  Mld- 
Ismd  B.  a.  Go.,  M  Ala.  4B9,  10  Sooth.  816; 
Boiiie  ft  Decatur  R.  B.  Co.  t.  Ghasteen,  88 
Ala.  G01,  7  South.  94;  Meyer  t.  Hobbs,  G7 
Ala.  ITS,  29  Am.  Bep.  719;  Moody  t.  Mc- 
Clelland, 89  Ala.  4B,  84  Am.  Dec.  770;  Har- 
rison T.  Klser,  79  6a.  58%  4  S.  B.  820;  Gen- 
tzal  of  Ga.  By.  Ca  t.  Grant,  40  Ga.  417; 
fitcammon  t.  aty  of  Chicago,  25  111.  424,  79 
Am.  Dec:  3S4;  Cnnnlngbam  t.  B.  B.  Oo.,  61 
Tex.  BOB,  82  Am.  Bep.  682.  See,  also,  Ba- 
palje  ft  Mack's  Digest  of  Baltway  Gases,  voL 
6,  pPb  1103-^^-6.  On  this  principle  counsel 
for  appellant  In  th^  argomeikt  seem  to  base 
their  conteutloB  of  error  in  the  rulings  and 


Judgment  of  the  trial  court  If  &e  ymng 
complained  of  was  the  result  of  the  negli- 
gent act  of  the  independent  contractor,  under 
the  above  authorities,  the  case  would  be  one 
of  easy  solution.  But  such  Is  not  the  case 
made  by  the  complaint  There  Is  no  aver- 
ment of  injury  growing  out  of  any  negligent 
act  or  conduct  The  claim  for  damages  Is 
based  upon  the  injury  resulting  to  plaintiff's 
property  by  throwing  np  the  embankment  in 
the  public  street  in  front  of  plaintiff's  resi- 
dence and  lot  The  case  made  is  wholly  dif- 
ferent in  principle  firom  those  cases  where 
damages  followed  from  negligence.  The 
question  before  us  must  be  determined  by 
other  and  different  principles.  The  general 
rule  la  that  all  parties  participating  in  a 
wrongful  act  Erectly  or  IndlrecUy,  whether 
as  principals  or  agents,  or  both,  are  Jointly 
and  severally  liable  In  damages  for  the 
wrong  done,  where  Injury  results.  And  It  Is 
upon  this  principle  that  the  owner  or  pro- 
prietor is  liable  for  the  act  of  an  independ- 
ent contractor,  whei'e  the  contract  itself  calls 
for  the  doing  of  tiie  act  causing  the  injury 
and  damage,  and  the  act  Is  done  in  pursu- 
ance of  the  contract,  as  In  the  case  of  tiie 
Als.  Midland  R.  Oo.  v.  Coskry,  92  Ala.  254, 
9  South.  202— an  authority  cited  by  counsel 
for  appellee  in  support  of  their  contention 
here— where  this  court  held  that  the  Alaba- 
ma Midland  Hallway  Company,  the  owner  of 
the  railroad,  and  the  Terminal  Company,  an 
independent  contractor  that  constructed  the 
railroad,  were  Jolntiy  liable  In  damages  for 
the  Injury  to  plaintiff's  property  caused  by 
excavations  and  embankments  in  the  con- 
struction of  the  road.  The  wrong  complain- 
ed of  In  that  case,  as  here,  was  in  making 
cuts  and  throwing  up  embankments  in  the 
public  street  of  the  dty  In  front  of  plalntitTs 
lot  In  that  case,  however,  the  evidence 
showed  that  the  Terminal  Company  made 
the  cuts,  erected  the  embankments,  and  chan- 
ged the  grade  of  the  public  street  In  accord- 
ance with  the  survey  made  by  the  cIvH  en- 
gineer of  the  Alabama  Midland  Con^ny. 
Or  In  other  words,  the  wrong  complained  of 
was  one  that  the  contract  betwe^i  the  Ala- 
bama Midland  Company  and  the  Terminal 
Company  called  fts  In  Ite  performance,  and 
was  committed  tai  the  carrying  ont  of  the 
contract  by  the  Terminal  Company.  The 
facts  in  the  case  at  bar  are  different  and 
differentiate  it  from  that  case  In  the  appli- 
cation of  the  principle  Ibm  laid  down. 
Here  Ihe  undisputed  Acts  are  tiiat  the  Cen- 
tral of  Georgia  Railway  Oompany,  the  otm- 
tracting  company,  through  Its  own  civil  m- 
gineer,  made  the  survey  and  fixed  the  grad^ 
and,  In  the  constmctiou  of  the  toad,  had  the 
exclusive  managonent  and  control  of  the 
work,  and  that  the  defendant  craapany  had 
nothing  further  to  do  with  It  than  to  Ini^ect 
and  pay  fOT  the  woik  aftn  the  aame  wu 
completed.  It  Is  further  shown  In  evidence, 
without  difvute.  tttat  the  erection  of  the  em- 
bankment In  front  of  plaintiff's  lot  was  not 
necessary  m  tbs  eonstmction  of  tiie  said 
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railroad.  From  this  It  is  clear  that  the 
wrong  complained  of  wae  not  called  for  hy 
the  contract  itself,  nor  necessary  in  its  per- 
fonnance  by  the  Central  of  Qeorgla  Railway 
Oompany.  We  have,  then,  under  the  undis- 
puted facta,  the  case  of  an  lndepend«it  con- 
tractor committing  a  wrong,  not  called  for  by 
the  contract,  nor  necessary  to  Its  perform- 
ance, and  with  which  tbe  owner  had  no  other 
or  further  connection  than  to  Inspect  and 
pay  for  the  work,  which  caused  the  luJmT, 
after  tbe  same  had  been  completed.  It  ia 
our  opinion  and  Judgment  that  no  liability 
attaches  to  the  owner,  bnt  rests  alone  iip(ni 
the  contractor. 

The  case  was  tried  by  tbe  court  without 
the  interrentlon  of  a  jm'y,  and  a  Jodgment 
was  rendered  for  the  plaintiff.  Frcoa  tbls 
Judgment  the  appeal  la  takm.  Tben  were 
other  questions  reserved,  besides  the  one  dis- 
cussed, bnt  the  view  we  hare  takeii  renders 
It  unnecessary  to  nottce  them,  and  reanlres 
a  reversal  of  the  Judgment  of  the  lower 
court,  and  the  rendition  of  a  Judgment  here 
in  favor  of  the  defendant. 

Reversed  and  rendered. 

(137  Ala.  flSft) 

LITTLB  «t  at  V.  STATE  er  leL  HIJET  et  aL 
(Supreme  Court  of  Alabama.  June  30.  1908.) 

CONSTITUTIONAL  IA.W— TITLE  OP  ACT— LOCAIj 
LAW— AUBMDINO  CHARTER  OF  CITT. 

1.  Every  provision  In  Act  March  3.  1903, 
beinjc  referable  to  and  cognate  to  the  anbject 
expremed  in  tbe  title.  "An  act  to  establish  a 
board  of  police  commissioners  of  the  city  of 
*  *  *;  to  provide  for  the  appointment  of  such 
commlBsioaerB;  to  define  their  powers  and  da- 
tlee  and  to  regulate  the  police  department  of 
■aid  city,"  it  does  not  violate  Const.  8  45,  pro- 
viding that  "each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  In  its 
title." 

2.  Act  March  8.  1903,  providing  for  a  board 
of  police  commissioners  for  a  city,  with  power 
■  to  appoint  and  rei^ate  its  police  force,  and  re- 
pealing all  laws  in  conflict  therewith,  which 
power  its  charter  (Acts  1900-01,  p.  468,  S  29 
[10])  gave  to  Its  mayor  and  aldermen,  violates 
Const  1901.  fi  104  (18).  probiblting  the  passing 
of  a  local  law  amending  or  extending  the  char- 
ter of  a  private  municipal  corporation. 

Tyson,  J.,  dissenting. 

Appeal  from  City  Court  of  Bessemer;  B. 
0.  Jones,  Judge. 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  T.  T.  Huey  and  others,  against  E.  A. 
little  and  others.  Judgment  Cor  relators. 
Respondents  ^peaL  Affirmed. 

This  was  a  quo  warranto  proceeding,  ta- 
Btltated  by  the  state,  on  the  relation  ot  T. 
T.  Hn^  and  others,  the  appellees,  against 
the  api^ellantB.  It  was  averred  In  the  petl- 
am  that  the  relators  were  duly  and  r^- 
larly  dected  a  board  of  mi^or  and  aiders 
men  for  tbe  dty  of  Bessoner  on  September 
8,  1901;  that  they  immediately  thereafter 
duly  and  regularly  qualified  and  entered  ap> 
on  the  dlsdiarge  of  the  duttes  ot  said  offlce; 
that  tinder  the  diarter  of  the  city  of  Besse- 
mer, the  board  of  mayor  and  aldermen  of 
Bald  dtj  bad  the  sole  and  ezdualve  power 


to  appoint  a  chief  ot  police  and  such  otlier 
police  officers  and  patrolmen  as  from  time 
to  time  they  might  deem  necessary  for  the 
proper  protection  of  said,  city,  and  to  make 
such  rules  and  r^^lations  for  their  govern- 
ment, fix  their  salaries,  etc,  and  that  under 
this  power  they  had  done  so;  that  on  March 
17,  1808,  the  Governor  of  tbe  state  had  ap- 
pointed tbe  respondents  ss  a  board  of  police 
commissioners;  that  tbese  ^ipolntments  had 
been  made  under  and  by  vlrtoe  <tf  the  act 
of  the  Legislature  approved  March  S»  190S; 
that  under  snCb  appointment  tbe  respond- 
ents claim  to  be  clothed  with  exdualve 
right  and  poww  to  appoint  tbe  chief  of  police 
and  other  police  officers  and  patrolmen  of 
the  dty  of  Bessemer,  and  bad  wganlsed  as 
directed  under  said  act,  and  were  proceed- 
ing In  usurping  the  power  vested  In  the 
board  of  mayor  and  aldermen  ot  the  city 
under  Its  charter,  bq  far  as  such  charter  pro- 
vided for  the  appointment  of  the  police  of- 
flcws  by  tbe  board  of  mayor  and  aldermen 
of  tbe  of  Bessemw;  that  said  respond- 
ents bad  made  appointments,  and  that  said 
appohitments  were  toU,  and  that  tbe  Oor- 
wnor  was  without  antbwity  or  legal  power 
to  appdnt  tbe  respondents  as  pbUce  cmumls- 
sloners  of  the  dty  of  Bessemer.  Tbe  pray- 
er  of  the  petition  was  that  the  respondents 
be  declared  guilty  ot  usuEplng  tbe  fonctlons 
and  duties  of  the  dtr  of  Bessemer,  or  of 
the  mayor  and  buurd  ot  aldramen  of  said 
dty,  as  oontmed  by  its  dwrter,  and  that 
it  be  adjndged  that  tbe  reipondaitB  be  vx.- 
dnded  from  the  exercise  of  such  powers, 
offices,  and  privileges,  and  from  tbe  man- 
agement, control,  and  rcffulatlon  of  tbe  po- 
lice of  MiA.  dty.  Tbe  respondents  filed  an 
answer  to  tbe  petition,  in  which  they  ad- 
mitted the  averments  tbaeof  so  far  as  tbey 
relate  to  tbe  dectlon  by  tbe  relators  as  tbe 
board  of  ma^r  and  aldermen  of  the  dty  of 
Bessemer,  and  the  apartment  of  tbe  re- 
spondents as  police  commissioners.  In  tbebr 
answer  the  respondents  denied  that  1b<^ 
usurped.  Intruded  In,  or  were  unlawfully  hold- 
ing, any  of  the  powers,  privileges,  or  fran- 
chises which  were  confwred  upon  tbe  board 
ot  mayor  and  aldermen  of  tbe  dty  of  Besse- 
mer by  its  charter,  and  tiiey  fortber  averred 
that  they  were  didy  and  l^lly  appointed  a 
board  ot  police  commlsshmers  tor  the  dty 
of  Bessemer  under  and  by  virtue  ot  an  act 
of  tbe  li^Elslatnre  approved  March  S,  190S, 
and  tbey  averred  that  such  appointment  was 
l^al,  and  autiiorlzed  by  eab!  act;  which  act 
was  entitled  "An  act  to  establish  a  board  ot 
police  commlBrionen  for  the  dty  of  Besse- 
mer, Alabama,  to  provide  tor  the  appdnt- 
ment  ot  such  commissions,  to  define  thebr 
powers  and  duties  and  to  regulate  the  police 
department  ot  said  dty."  The  relators  de^ 
murred  to  this  answer  upon  various  grounds, 
in  which  they  set  up  that  the  act  of  tbe 
legislature  approved  March  8,  1903,  was  un- 
constitutional and  void.'  in  tlu^t  it  was  In 
violation  of  section  4S  of  the  Constitution  of 
the  state  of  Alabama,  and  ^s  in  vtoktion 
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of  snbdlvislott  18  of  section  104  of  the  CJon- 
•dtntkm  of  1901,  bj  reason  of  Its  amending, 
al^ioff,  or  extending  tbe  charter  of  the  dtj 
of  Bessemer,  said  act  being  a  local  act,  and 
that  It  was  In  violation  of  sections  105,  106, 
and  229  of  the  Constitotion  of  1901.  The 
court  Bostfllned  tbe  demurrer  of  the  re- 
fattoTB  to  the  answer,  and,  the  respondents 
declining  to  plead  farther,  Judgment  was 
rendered  granting  the  relief  prayed  for  in 
the  petition,  and  ordering  that  the  respond* 
ents  be  excluded  from  the  office  of  police 
commlB^ners  of  the  city  of  Bessemer,  From 
this  Judgment  the  respondents  appeal,  and 
assign  as  error  the  court's  aostalnlng  the 
'  demurrer  to  the  respondents'  answer,  and 
the  rendition  of  Judgment  excluding  the  re- 
spondents from  tbe  office  of  police  commls- 
ilonsm. 

nnckney  Scott,  T>.  Oodfirey,  and  Bow^ 
man,  Borsh  ft  Beddov,  tot  appelant*.  W. 

F.  Shorter,  for  appellees. 

HABALSON,  J.  The  charter  of  the  dty 
of  Bessemer  (Acts  1900-1001,  p.  444),  section 
29,  p.  468,  prescribes  tbe  powers  of  the  may- 
or and  aldermen  of  the  city,  and  In  the  lOtb 
sx>eclfication  of  powers,  bestows  on  them  the 
anthOTlty  "to  appoint  and  regulate  day  and 
D^ht  watchmen,  police  patrol  and  captain 
thereof,  and  to  maintain  a  iwUce  force  con- 
sistlDg  of  such  officers  and  patrolmen,  and 
under  such  rules  and  regulations  as  they 
may  deem  necessary." 

The  Legislature,  on  the  8d  March,  1903, 
passed  an  act  enUtied  "An  act  to  establish 
a  board  of  police  commissioners  of  the  dty 
of  Bessemer,  Alabama;  to  provide  for  tbe 
iqn>olntment  of  such  commissioners;  to  de- 
fine their  powers  and  duties  and  to  regulate 
the  police  department  of  said  city." 

The  first  section  of  the  act,  provides  for 
the  appointment  Immediately  after  its  pas- 
sage and  approval  by  the  Oovemor,  of  a  board 
of  commlsslouera  of  police  of  tbe  city,  con- 
sisting of  five  members,  prescribing  their 
terms  of  office,  etc.   The  second  section  pre- 
aerlbee  the  oath  to  be  taken  by  each  member 
of  the  board,  etc.   The  third,  "That  said 
iMMrd  of  commissioners  of  police   •   •  « 
■hall  have  the  sole  and  exclusive  power,  and 
ft  shall  be  their  duty,  as  soon  as  tbey  are 
apiwinted  and  qualified,  to  appoint  a  chief 
of  police,  and  such  other  officers  and  patrol- 
men as  they  may  from  time  to  time  deem 
necessary  for  the  proper  protection  of  the 
city;"  that  they  shall  elect  one  of  their 
xnimber  as  president,  keep  records  and  re- 
quire one  of  them  to  act  as  clerk  or  sec- 
retary; that  they  shall  hold  monthly  meet- 
tngB  and  such  other  meetings  as  the  Interest 
t>€  the  dty  from  time  to  time  reaulres,  giv- 
ing the  board  full  and  exclusive  control  and 
direction  of  the  officers  and  members  of 
tl>e  police  force;  to  prescribe  tbe  salaries  of 
tlxe  police  officers  and  patrolmen,  not  to  be 
increased  during  the  terms  of  said  officers, 
aind  to  issue  warrants  monthly  upon  the 
gj.-osiurcir  or  dlaboralng  ofBcer  ot  said  tAtj 


for  tbe  payment  of  the  police  department 
The  fourth  section  fixes  the  term  of  the 
dilef  of  police  at  two  years  and  until  his 
successor  is  elected  and  qualified,  unless 
sooner  removed,  and  the  mode  ot  filling  va- 
candes;  the  power  to  Ox  the  terms  of  oIBcs 
of  all  other  officers  under  their  control;  to 
prescribe  an  oath  for  the  several  members 
of  the  poHce  force  to  take,  and  to  prescribe 
the  amount  and  condition  of  their  official 
bonds,  iwyable  to  the  dty,  and  to  approve 
the  same.  The  fifth  section  bestows  on  tite 
commissioners  the  exclusive  power  to  ap- 
point the  sanitary  Inspector,  the  wardens  of 
the  city  prison  and  the  policemen  to  take 
charge  of  the  dty  convicts,  working  on  the 
streets,  and  have  the  control  of  the  same,  and 
of  the  dty  prlaon,  and  to  fix  the  compensatiMt 
of  such  officers  to  be  paid  as  other  members 
of  the  police  department  are  paid,  etc.  Sec- 
tion 9  provides  that  the  chief  of  police  and 
other  officers  of  the  police  force  are  removable 
at  the  pleasure  of  the  board,  or  for  their  sus- 
pension, according  to  rules  to  be  prescrib- 
ed by  the  commission  for  bringing  accusa- 
tions against  them,  their  trial,  etc.  Section 
7  provides  "That  ail  laws  and  parts  of  laws 
both  general  and  special  In  conflict  with  the 
provisions  of  this  act  be,  and  the  same  are 
hereby  repealed.**  No  provision  is  made  for 
any  compeusation  to  members  of  the  board, 
for  any  services  they  may  render  the  dty, 
as  such. 

From  the  provisions  of  the  act  It  will  ap- 
pear, that  every  provision  In  It  is  referable  to 
and  cognate  to  the  subject  expressed  In  the 
titie,  and  is  not  In  anywise  offensive  to  sec- 
tion 45  of  the  Oonstitution,  prescribing,  that 
"Each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  In  Its  ti- 
tie." Ballmtyne  v.  WIckersbam,  75  Ala. 
533;  Bell  v.  State,  115  Ala.  87,  22  South. 
453.  The  act  Is  In  form  original,  Is  In  it- 
self intelligible  and  complete,  and  does  not 
dther  in  its  titie  or  in  Its  body  purport  or 
appear  to  be  revisory  or  amendatory  of  any 
existing  law,  and  was  not  otfenalve  to  the 
provision  of  the  section  last  referred  to, 
that  "no  law  shall  be  revived,  amended  or  the 
provisions  thereof  extended  or  conferred,  by 
reference  to  -its  title  ouly;  but  so  much 
thereof  as  is  revived,  amended,  extended  or 
conferred,  shall  be  re-enacted  and  published 
at  length."  aty  Council  v.  BIrdsong,  126 
Ala.  632,  28  South.  522;  Thomas  v.  State, 
124  Ala.  48,  27  South.  S16;  State  v.  Street, 
117  Ala.  203,  23  South.  807;  State  v.  Rog^ 
ers,  107  Ala.  444,  10  South.  909,  32  L.  a  A. 
C20. 

In  so  far  as  tbe  same  constitutional  provi- 
sions in  the  Oonstitution  of  1901,  which  ex- 
isted under  ttie  one  of  1875,  in  respect  to 
amending  statutes,  are  concerned,  we  find 
nothing  in  the  act  In  question,  offensive  to 
constitutional  restrictions.  But  the  provi- 
sions in  the  two  Constitutions  are  not  tbe 
same  In  other  respects  to  be  now  noticed. 

Section  104  of  the  present  Oonstitution 
provides,  that  "The  legislature  shall  not  past 
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a  special,  prirate  or  local  law  In  any  of  the 
foUowlog  [31]  cases,"  the  18th  of  which  1b. 
"AmeodlDg,  conflrming  or  extending  the  char- 
ter of  any  private  municipal  corporation," 
etc.  Then  follows  the  provision,  "The  Legls- 
latnre  shall  pass  general  laws  for  cases 
enumerated  In  this  section,"  etc 

Section  105  provides  that,  "No  special, 
private  or  local  law,  except  a  law  fixing  the 
time  of  holding  courts,  shall  be  enacted  In 
any  case,  which  is  ^vlded  for  by  a  gen- 
eral law,  or  when  relief  sought  can  be  given 
tiy  any  court  of  this  state;  and  the  courts, 
and  not  the  Legislature,  shall  Judge  as  to 
whether  the  matter  of  said  law  la  provided 
for  hy  a  general  law,  and  as  to  whether  re- 
lief sought  can  be  given  by  any  court;  nor 
shall  the  Legislature  Indirectly  raact  any  spe- 
cial, private  or  local  law  by  the  partial  repeal 
of  a  general  law." 

Section  109  provides,  that  "The  Legisla- 
ture shall  pass  general  laws  under  which 
local  and  private  Interests  shall  be  pro- 
vided for  and  protected." 

Section  110  defines  a  general  law  as  one 
which  applies  to  the  whole  state,  a  local  law 
as  one  which  applies  to  any  political  sub- 
division or  subdivisions  thereof,  less  than 
the  whole,  and  a  special  or  private  law  as 
one  which  applies  to  an  Individual,  associa- 
tion or  corporation. 

There  can  be  no  question,  but  that  the 
act  was  intended  to  take  away  from  the 
mayor  and  aldermen  the  control  of  the  po- 
lice department  of  the  city,  by  repealing 
that  part  of  ita  charter  conferring  on  them 
such  power,  and  committing  It  entirely  to 
the  police  commissIonerB,  authorized  by  the 
act  to  be  appointed  and  organixed;  and  If  it 
were  not  for  the  proTlalons  of  the  new  Con- 
stitution, this  was  comiiMtent  to  be  done, 
since  It  was  witbln  leglsIatlTe  competency  to 
r^teal  a  part  or  all  of  lAe  dty's  charter. 

The  wiffd  *%mm6t*'  as  defined  means  *to 
reform;  to  remove  errors  from;  to  recti^; 
to  Improve;  to  ttnend.**  These  words  *Mm- 
ply  the  lessening  of  evil;  to  Improve  and 
bettn;  the  Increase  of  good.  To  reform, 
implies,  both  the  lessening  of  evil  and  the 
Increase  of  good.  Amend— what  la  wrong; 
earect— what  la  erroneous,  rectify  mistakes, 
and  better  the  ctmdltlon."  Worcester.  *To 
make  better,  to  change  trom  bad  to  the  bet- 
ter." S  Gye  279.  The  word  fsmend,**  In 
legal  phraseology,  does  not  gener^ly  mean 
the  same  thing  as  repeal.  But  It  does  not 
follow  that  amendments  of  a  statute  may 
not  often  be  accomplished  1^  repeals  of 
some  of  its  parts,  and  In  this  way,  to  better 
ttw  condition,  and  change  from  bad  to  the 
better.  If  desired,  for  instance,  to  eliminate 
trom  the  charter  of  the  dty  the  proiiston 
for  Its  municipal  control  of  the  police  de- 
partment, It  might  have  been  accomplished 
under  the  older  Oonatltutlon.  by  die  proper 
amendment  of  the  section  In  which  that 
power  Is  conferred,  and  substituting  there- 
for, the  coritrol  of  thst  department  by  com- 
missioners, as  Is  attempted  la  the  act  under 


consideration;  or,  It  might  have  been  accom- 
plished, as  undertaken  here,  by  a  repeal  of 
that  part  of  the  charter,  and  by  an  inde- 
pendent act,  passed  in  a  manner  to  free  It 
from  constitutional  objections,  placing  the 
police  department  in  the  control  of  commis- 
sioners to  be  appointed  for  the  purpose.  And 
so,  It  might  have  been  possible  by  repeals 
of  different  parts  of  the  charter,  and  by  sep- 
arate acts  to  take  the  place  of  the  repesled 
parts,  to  adopt  amendments  as  effectually  as 
If  done  by  direct  acts  of  amendments.  This 
system  of  legislation  is  condemned  by  the 
present  Oonstltutlon  in  said  section  104,  sub- 
division 18,  and  other  sections  forbidding  the 
amending  or  altering  of  the  charter  of  any 
private  municipal  corporation.  In  the  passage 
hy  the  Legislature  of  "a  special,  private  or  lo- 
cal taw."  The  attempt  was  made  to  do  by 
an  indirect  method  that  which  is  forbidden  to 
be  done  directly.  It  Is  scarcely  open  to  dis- 
pute, if  by  repeal  of  a  part  of  the  charter, 
conferring  corporate  power  on  the  mayor  and 
aldermen,  and  at  the  same  time.  In  the  same 
act  OT.  by  another,  these  same  corporate  pow- 
ers and  others  are  conferred  upon  other  per^ 
sons  to  be  hy  them  executed,  that  the  orig- 
inal act  has  been  amended  and  enlarged. 

This  view  is  emphasized,,  re-enforced  and 
made  certain  to  the  Judicial  mind  when  tak- 
en in  connection  with  the  sections  above  re- 
ferred to,  other  than  section  IM,  directing 
that  the  Legislature  shall  pass  general  laws 
for  the  cases  enumerated  in  section  104,  and 
providing  that  no  special,  private  or  local 
law  shall  be  enacted  in  any  case,  wttlch  Is 
provided  for  by  general  law. 

It  cannot  be  denied  that  the  act  In  quee- 
tion  seeks  to  confer  corporate  powers,  and 
none  others  on  the  police  oommisdoners. 
School  District  T.  Insurance  Oi>.|  108  U.  S. 
707,  26  L.  Ed.  601. 

The  purpose  of  the  framers  of  flw  Odih 
stltntioii  comes  out  so  plainly  as  not  to  be 
misunderstood,  when  these  different  sectlMie 
of  the  instrument  they  framed  are  consid- 
ered together.  It  was  to  iwerent  Just  sudi 
legislation  as  that  Trith  which  ve  deal  that 
these  constitutional  provislona  were  placed 
in  the  present  Constitution.  It  was  the 
province  and  duty  of  the  Legislature,  if  it 
was  a  wise  and  beneficial  scheme  of  mtmfd- 
pal  government  to  bave  the  police  depart- 
ment of  tills  dty  managed  and  controlled  by 
poll<%  commissioners,  in  the  mannor  attempt- 
ed by  this  act,  to  have  passed  a  general  law. 
If  one  was  not  already  In  existence,  under 
which,  by  application  to  the  probate  or 
chancery  court  of  the  couniy,  the  corporate 
powers  attempted  to  be  conferred  by  th» 
act,  might  have  been  obtained. 

We  find  no  error  in  the  rollng  <tf  Hie  court 
in  Bustainlng  donurrer  to  tbe  answer, 
nor  in  tlie  Judgment  of  tbe  court  excluding 
the  defendants  from  the  office  of  police  com- 
missioners ot  said  dty. 

Afllrmed. 

TXisuN,  in  dissRiirlngi 
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ALABAMA  &  T.  RT.  CO.  v.  STAOT. 
(SapranA  Court  of  UissIssippL   Oct.  19,  1903.) 

RAILROADS— KILLING  CATTLE— XJABIUTT— 
EVIDENCE. 

1.  Defendant  in  an  action  against  a  railroad 
company  for  the  lillling  of  a  cow  by  a  train  is 
entitled  to  a  peremptory  inatrnction,  on  undis- 
puted testimony  of  the  engineer  and  fireman 
that  they  were  on  the  lookout;  that  hy  rea»D 
of  a  curve  the  cow  was  first  seen  when  150 
yards  away,  she  then  being  10  to  20  feet  from 
the  track,  feeding;  that  she  attemj^ted  to  cross, 
when  the  train,  going  25  or  30  nules  an  hour, 
was  60  or  70  yards  away,  when  all  efforta  to 
stop  were  made,  but  without  success,  though 
tiie  train  was  properly  equipped,  420  yards  be- 
ing necessary  to  stop  a  train  going  that  fast. 

Appeal  from  Circuit  Court.  Hinds  Ooont?; 
Bobt  Powell,  Judge. 

"Not  to  be  officially  Reported." 

Action  by  C.  B.  F.  Stacy  against  the  Ala- 
bama &  Vicksbuis  Hallway  Company.  Judg- 
ment for  plaindfl.  Defendant  ^ipeals.  Be- 
vorsed. 

Appellee,  Staey,  bnnight  this  salt  against  the 
▲labaoiR  &  Ylcksbnrg  Ballway  Company  to 
reoavtx  of  It  the  value  of  two  of  his  cows,  al- 
lied to  have  been  killed  by  defendant's  train. 
On  tlie  trial,  plaintiff  proved  that  his  two  cows 
Win  found  on  defendant's  railroad  track  Just 
after  one  of  its  trains  had  passed,  one  of  them 
being  cut  and  bleeding,  and  the  other  braised 
VP,  both  dead,  thna  making  a  prima  fade 
case  of  negl^ence  nndcr  aectlon  1808  of  the  j 
Code  of  1892,  and  rested.   Defendant  Intro-  | 
dnced  its  flronan  and  oiglneer  In  charge  of 
the  train  that  killed  the  oowa.  They  both  tes- 
tlfled  ttiat  the  killing  h^tpened  at  a  place 
whrae  the  track  curved;  that  Oielr  engine, 
can,  brakes,  and  alliances  were  in  good  con- 
dition; and  that  tbelr  enOn  equipment  waa 
as  good  as  any  on  any  railroad  in  the  state. 
The  fireman  testified  that  at  the  time  of  the 
accident  he  was  putting  In  coal,  and  did  not 
we  the  animals;  that  before  he  began  to  put 
In  coal  he  waa  occnpyhig  his  seat  on  the  left 
of  the  engine^  and  was  kec^g  a  lookout,  bnt 
■aw  no  cattle;  tha^  the  first  he  knew  of  any 
tionble,  the  engines  blew  Ua  whistle  and 
■hut  off  ateam,  when  he  looked  np  and  saw 
tbe  aadmal  that  waa  abucik,  and  that  It  was 
crossing  tbe  track,  close  In  front  of  the  ea- 
gSnei  Qiat  tbe  engine  waa  mnnlng  2t  or  80 
mllea  an  bonr.  The  oij^neer  teattfled  that  he 
waa  at  bis  poat*  keeptaig  a  lookout;  that  be 
first  saw  the  cattle  on  the  sooth  aide  of  tbe 
track,  about  160  yards  ahead  itf  the  train,  some 
lO  or  20  feet  from  the  track,  feeding;  fliat 
wben  the  engine  drew  closer  the  cow  attempt- 
ed to  cross  the  track,  the  engine  being  then  60 
or  70  yards  tnm  ber,  and  when  be  saw  bw 
start  acKMB  he  blew  tbe  Whistle,  put  on  brakes, 
and  shut  tbe  steam  off,  so  as  to  keep  from 
striking  ber,  bnt  It  waa  tanpoaslble  to  keep 
Crom  striking  bn;  that  be  did  everything  In 
bis  power  to  prevent  the  acddent;  that  tbe 
train  was  gcdng  26  or  80  miles  per  hour;  and 
ttiAt  a  train  running  that  fast  oonld  not  be 


stopped  hi  lees  tban  ^  yards.  A  peremp- 
tory Instruction  was  asked  by  defendant  and 
refused  by  the  court  The  case  was  anb- 
mitted  to  the  Jury,  and  there  were  verdict  and 
judgment  for  plalntUT.   Defendant  appealed. 

McWllUe  &  Thompson,  for  appellant  Bobt 
Lowty,  for  awellee. 

TBTTLT,  J.  This  case  la  controlled  In  all 
its  phases  by  IlUnois  Cent.  B.  Co.  t.  Walker, 
68  Miss.  13;  New  Orleans  &  N.  B.  R.  Co.  v 
Bourgeois,  66  Miss.  S,  6  South.  629.  14  Am 
St  Bep.  B34;  Tazoo  &  M.  V.  B.  Co.  v.  Whit 
tington,  74  Bliss.  410,  21  South.  248.  The  un 
disputed  facts  disclosed  by  this  record  en 
titled  defendant  to  the  peremptory  Instruction 
which  was  refused  by  the  court  beknr. 

Reversed  and  remanded. 


(tt  uiM.  ai) 

WOBK  BBOS.  &  OO.  v.  WAGOONSB  eC  al. 
(Sopienw  Oonrt  of  Miaslaslppi.   Oct  IB,  1908.) 

GARNISHMENT— WRIT— DEFAULT  JtJDOMKNT. 

1.  Where  a  writ  of  garnishment  was  defect- 
We  Id  not  requiring  the  answer  to  be  In  writing, 
return  thereof  will  not  sustain  a  default  Judg- 
ment 

Appeal  from  Circuit  Court,  Leake  Oonnty; 
S.  H.  Kirkland,  Special  Judge. 

Proceeding  by  Work  Bros.  &  Co.  against 
W.  G.  Waggoner  and  others.  Judgment  for 
defendanta.   PlalntUFa  appeal.  Afflnned. 

In  December,  1890,  Work  Bros,  ft  Co.  sued 
out  an  attachment  against  one  J.  Owln,  and 
W.  O.  Waggoner  and  Mrs.  M.  J.  Jobier,  ap- 
pellees, were  summoned  as  garnishee b.  The 
writ  of  gamlabment  was  as  follows:  "Where- 
aa  It  baa  been  auggested  to  the  undmlgned 
deit  Wt  the  circuit  court  that  V.  C.  Wag- 
goner [and  others  named]  are  indebted  to 
said  Owln,  or  have  effects  of  bis  tn  their 
bands,  we  ther^re  command  yon  to  sum- 
mon the  above-mentioned  parties,  It  to  be 
found  In  your  comity,  praaonally  to  be  and 
appear  before  the  Judge  of  our  next  drcnit 
court  to  be  holden  for  said  county  at  the 
courthouse  thereof  on  the  3d  day  of  Mardi, 
1880,  then  and  there  to  answer  on  oatb 
whether  or  not  th^  are  Indebted  to  the  mid 
3.  Owln,  or  were  ao  Indebted  at  tbe  time  of 
tbe  service  of  this  garnishment"  etc  Tbe 
sheriff  made  the  following  retnm  of  the  writ: 
"Bxecnted  by  garnishing  tbe  withln-named 
persons  on  Uat  attached."  Appelleea  did  not 
appear,  and  Judgment  by  default  was  en- 
tered ag^nat  them.  In  March,  1888,  appel- 
lante  filed  a  declaratlott  in  the  circuit  court 
in  debt  on  this  Judgment,  seeking  to  revive 
it  against  Owln,  Waggoner,  and  others,  when 
Waggoner  and  Joiner  IntairaBed  a  plea  of 
nul  tiel  record,  vpaa  wbldi  the  eaae  waa  tried 
by  agreement  before  ^>e<dal  Judge  B.  H. 
Kirkland  without  a  Jnry.  There  waa  a  Judg- 
ment for  defendants  Waggoner  and  Jolnw, 
and  plaintiffs  appealed. 
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Luckette  &  Ellis,  tor  appellanti.  J.  B.  Sal- 
Inn,  tor  appellees. 

CALHOOX,  J.  Tbese  proceedlDgs  are  con- 
trolled by  tbe  Bevlaecl  Code  of  1880.  The 
Action  of  the  sheriff  was  on  the  writ  of  gai- 
nlsbment  Issued  December  31,  1890,  which 
writ  was  defective.  In  that  It  did  not  require 
the  answer  to  be  In  writing.  That  defective 
writ  was  the  one  under  which  the  sheriff 
acted,  and  therefore  his  retom  could  not  sus- 
tain a  judgment  by  default,  under  the  case 
of  Acme  Lumber  Go.  t.  Yandavrift  Shoe  Co., 
70  Miss.  91,  U  South.  6B7. 

ARMSTRONG  et  al.  T.  GANADT. 

{Supreme  Court  of  Hisslsiippl.  Oct  19.  1908.) 

nNANTS  IN  OOHHOH-ACnON  FOR  INJUBT 
TO  REAL  BSTA1V<-NBCEB8ART  PARTIES. 
1.  In  au  action  for  wrongful  cnttlng  of  trees 
on  land  of  tenants  in  common,  though  one  of 
them,  with  the  knowledge  of  another,  made 
some  kind  of  contract  with  defendant  in  refer- 
woe  to  the  timber,  all  the  others,  at  least,  must 
be  made  plaintiff  in  the  absence  of  a  showing 
of  reason  for  nonidiid«r. 

Appeal  from  Glrcnlt  Court,  Taicw  Oonnty; 
Robt  Powell,  Judge. 

"Not  to  be  offidftOy  reported." 

Action  by  Annie  0.  Armstrong  and  others 
against  W.  K.  Canady.  Judgment  for  de- 
fendant Plaintiffs  appeaL  Affirmed. 

W.  W.  Lockard  and  O.  H.  WUllanu,  for 
appellants.  Bamette  &  Perrln  and  Henry  & 
Barbour,  for  appellee^ 

TRULY,  J.  Mrs.  Susan  Childress  In  No- 
vember,  1898,  died  intestate,  seised  of  certain 
lands  in  Yazoo  county,  and  leaving  six  heirs, 
viz..  Annie  C.  Armstrong,  Vera  C.  Jackson, 
Uly  C.  Long.  Wm.  O.  Childress,  E.  G.  GhU- 
dress,  and  8.  A.  Childress,  who  Inherited  the 
land  In  question  as  tenant  In  common.  Thla 
Is  a  suit  by  the  three  first-named  heirs  against 
W.  K.  Canady,  the  appellee,  for  the  statu- 
tory penalty  for  cutting  certain  trees  upon 
the  lands  owned  by  them  Jointly  with  ttie 
other  heirs  of  Susan .  Childress.  The  amend- 
ed declaration  ^Iso  contains  a  count  for  the 
value  of  the  trees,  end  one  fw  the  value  of 
the  tree?  after  ftiey  *ere  converted  Into  lum- 
ber. Defendant.  W.  K.  Canady,  plead  the  gen- 
eral issue,  and,  ,  under  section  664.  Rev.  Code 
1892,  gave  written  notice,  with,  the  plea  that 
at  the  trial  of  the  cause  he  woiild^object  to 
the  nonjoinder  of  the  other  three  of  plaintiffs* 
co-tenants.  Plaintiffs  denied  that  W.  O.  Chil- 
dress, S.  A.  Childress,  and  B.  G.  Childress 
were  improperly  omitted  as  plaintiffs,  de- 
clined to  amend,  and  went  to  trial. 

At  the  concluslou  of  plaintiffs*  evidence, 
upon  motion,  a  peremptory  Instruction  was 
flven  for  defendant  Plaintiffs  appealed,  and 
this  action  of  the  court  below  Is  assigned  as 
error..  The  general  rule  Is:  ."Tenants  In  com- 
mon must  Join  in  actions  ex  delicto  and,  for 


Injuries  to  their  real  property,  and  their  rem- 
edy is  not  severable."  Haley  v.  Taylor,  77 
Miss.  867,  28  South.  762,  78  Am.  St  Rep,  549; 
Bradley  v.  Boyton,  22  Me.  287,  89  Am.  Dec. 
582;  Freeman  on  Co-Tenancy,  179.  Counsel 
for  appellants  acquiesce  In  the  accuracy  of 
tills  statement  of  the  general  rule,  but  urge 
that  the  case  at  bar  is  an  exception  to  tbe 
rule.  There  may  arise  cases  in  which  ten- 
ants In  common  might  occupy  such  antag- 
onistic positions  as  to  render  their  nonjoinder 
proper,  or  their  remedy  severable.  We  in- 
timate no  opinion  as  to  this,  but  certain  It  is 
that  the  case  at  bar  presents  no  such  state 
of  facts.  It  Is  true  that  B.  G.  Childress,  with 
the  knowledge  and  consent  of  S.  A.  Childress, 
made  some  kind  of  contract  with  defendant 
In  reference  to  the  timber;  but,  waiving  the 
question  as  to  them,  the  record  falls  to  show 
any  reason  for  the  nonjoinder  of  W.  G.  Chil- 
dress. He  was  a  co-tenant  of  plalntlfCs,  Joint- 
ly Interested  with  them  in  the  property  al- 
leged to  have  been  damaged,  and  in  tbe 
trees  said  to  have  been  cut  It  was  error 
not  to  Join  him  as  a  party  to  the  litigation. 
It  follows,  therefore,  that  In  our  Judgment 
the  peremptory  Instruction  t<x  defendant  was 
properly  given.  Our  conclusion  on  this  point 
renders  discussion  of  the  other  questions  ia«> 
aented  by  tbe  record  nnnecessaxT; 
The  Judgment  Is  affirmed. 


(ttiiin.cn) 

LBAVBNWORTH  v.  GBEENVILLB 
WHARF  &  8TORAOB  GO. 

(Supreme  Court  of  MimtssippL  Oct  19,  190&) 

TAXATION— ASSESSMENT— DESCRIPTION  OV 
LAND-«DFPICIENCT— PAROL  EVIDENCE. 

1.  A  page  of  an  assessment  roll  was  headed 
with  the  words  "Huntington  &  Le  Vallnr 
Add.,"  and  below  this  tbe  words  "Section,*! 
''Township,"  "Range,"  and  under  these  the 
names  of  the  parties  assesBed,  with  tbe  word 
"All,"  and  under  the  column  headed  "Section" 
the  figures  "9"  and  *^0,"  and  under  the  word 
"Range"  the  figure  "18."  BeJd,  that  such 
assessment  could  not  be  cocatmed  as  an  assess- 
ment of  lots  9  and  10  of  block  18  of  Huntings 
tou  &  Le  Valley's  addition  to  the  d,tj  of  Green- . 
vllle.  the  words  "lot"  and  "block"  not  appear- 
ing in  the  attempted  sBsessment  of  such  addi- 
tion. 

2.  Where  the  description  of  land  sought  to  be 
asaeased,  as  it  appeared  on  the  assessment  toll, 
was  ambiguous,  the  amblgtd^  could  not  be  ex- 
plained by  parol. 

^  Appeal  from  Chancery  Oourt^  Wasblngton 
Otiunty;  0.  p.  Moody.  'Cbanbellor, 

Bill  by  J.'  H.  LeavenWOTth  against  the 
GreenvilliB  Wharf  ft  Storage  Oompbnr,,  From 
ft  decree  In  fevor  of  defendant;  pial'ntiif  ^ 
peals.  Affirmed. 

J.  H.  Leavenworth  filed  tiie  bill  In  this 
case  against  the  Greenville  Wbarf  ft  Stor- 
age Company  in  the  chancery  court  of  Wash- 
ington county  to  cancel  its  claim  to  iota  9 
and  10,  block  18,  of  tbe  Huntington  ft  Le  Yal- 
ley  addition  to  the  city  of  Greenville,  as 
acloudpponhiatltlep  Gomplalnant derived  tl- 


Digitized  by 


Google 


ADAMSON  T.  MOBZiB. 


18ft 


tie  to  the  land  tlirotigh  a  deed  from  tbe  State 
Laud  GommisBioner;  the  land  hsTlng  been 
sold  to  the  state  for  taxes  In  March,  1899,  for 
the  taxes  of  1898.  Defendant  answered  the 
bUl,  setting  up  that  the  sale  to  the  state  tor 
taxes  was  void,  because  the  lands  were  nerer 
delinquent  for  taxes,  there  never  having  been 
a  valid  assessment  of  them  for  the  taxes  for 
which  It  was  sold.  The  assessment  loIl 
shows  at  the  top  of  the  page  the  words 
"Hnntlngton  ft  Le  TaUer  Add.,"  "Sec.," 
"Township,"  "Range,"  and  below  the  words 
"Goyer  Co."  (the  parties  assessed).  ''All", 
"O.  Ifc.**  and  under  the  word  "See."  the  flg^ 
axes  "8"  and  "9,"  and  nnder  the  word 
"Range"  the  figures  "18."  It  Is  appellant's 
contenthm  that  the  assessor  Intended  by  the 
description  to  describe  lots  9  and  10,  hlotik  18, 
of  the  Huntington  &  Le  Taller  addition  to 
the  clt7  of  Greenville.  Before  final  decree, 
complainant  made  n>pUcatlon  to  remand  the 
cause  to  rules  to  take  parol  tatimaaf  to 
ahow  that  the  land  described  in  the  Ull  and 
the  land  r^erred  to  on  the  assesament  roll 
was  the  same  lan^  and  to  explain  the  en* 
trieiW  "B.  18."  and  "10,  18,"  and  to  show  to 
what  they  applied.  This  was  denied,  and 
the  bill  was  dismissed.  From  that  decree, 
complainant  appealed. 

J.  H.  Wynn,  for  appellant  Le  Bar  Percy, 
for  appellee. 

CAIjHOON,  J.  The  assessment  roll  shows, 
at  the  head  of  the  page,  the  words  "Hunt- 
ington ft  Le  Valley  Add.,"  and  below  this 
the  words,  printed.  "Section,"  '*Townshlp," 
**Sange,"  and  below  this  the  names  of  the 
parties  asseBeed,  wltii  the  word  "All,"  and 
under  the  colnmn  "Section"  the  flgnrea  "9* 
and  "10,"  add  under  the  word  "Range"  the 
figures  "18."  The  appellant's  claim  Is  that 
tbis  Is  a  good  assessment  of  all  of  lots  9  and 
10  of  blo<4  18  of  the  Hnntlngton  ft  Le  Val- 
1^  addition  to  the  city  of  QreenviUe.  The 
words  "lot  and  block"  do  not  appear  on  the 
page,  nor  do  they  appear  anywhere  In  the 
attempted  assessment  of  that  addition.  We 
agree  with  the  chancellor  below  that  they 
cannot  be  si^plled  by  psrol  testimony. 

Afllnned. 
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ADAMSON  et  aL  t.  NOBLB. 

(Supreme  Court  of  Alabama.   June  80,  1903.) 

SHBRIFrS-VRONGFUL  LEVT— SXBOUTION— 
BVfDBNCB. 

1.  Oode  1896,  S  1807,  anthorixing  an  offlcer  to 
justify  a  levy  by  an  execDtiou,  regular  on  its 
face,  wheu  lasaed  by  competent  authority, 
though  in  fact  void  for  defects  in  the  proceed- 
ing*,  conBtitutei  no  defense  for  a  wrongful  levy 
on  the  property  of  a  Btranger  to  the  proceed- 

^Where,  In  an  action  againtt  a  sherlflF  Cor 
wrongfnl  levy,  defendant  pleaded  that  the  prop- 
erty was  seised  ondw  an  execntion  againat 
plaintiiTB  husband,  and  that  plaintiff  bad  per^ 
mitt^  her  hnriiand  to  mortgage  the  property  as 


his  own,  and  that  at  the  time  of  the  levy  the 
owner  of  the  judgment  under  which  the  lery 
waa  made  was  also  the  owner  of  the  mortgage, 
on  which  plea  iasne  was  taku  by  plaiDtifF,  uie 

execution  and  the  return  were  admissible  in 
Bupport  of  such  plea,  notwithstanding  the  plain- 
tiff in  the  judgment  had  died  before  the  issu- 
ance of  the  execution. 

Appeal  from  Circuit  Oonrt,  Marshall  Coun- 
ty; A.  H.  Alston,  Jxtdge. 

Suit  by  Sarah  B.  Noble  against  O.  Z.  Ad- 
ameon,  sherlfr,  and  the  suretleB  on  bis  offi- 
cial bond,  to  recover  for  an  allied  wrong* 
f  Ql  levy.  From  a  judgment  in  favor  of  plain- 
tiff, the  defmdanto  appeal.  Reversed. 

The  defendants  pleaded  the  genial  Issu^ 
and,  among  others,  the  following  apedal 
plea,  which  was  numbered  4:  "Gomes  the 
defendants,  and  for  answer  to  the  complalat 
they  say  that  the  pnwerty  sued  for  was 
seized  by  the  sheiUt  under  and  by  virtue  of 
an  execution  Issued  In  Avor  of  A.  Q.  Henry 
Thomas  Y.  Nobles,  Issued  on  July  18, 
1901,  out  of  the  circuit  court  of  Marshall 
county  for  $102.42  besides  $14.40  cost  of  suit; 
that  defendant  Adajnson  was  indemnified- 
by  Sam  HeuEy  to  make  said  levy;  that  on 
the  12th  day  of  August;  1901,  the  said  Sam 
Henry  did  purchase  from  one  Thomas  M. 
Barclift  a  mortgage  on  the  mare  sued  fw, 
executed  by  aald  Thomas  7.  Nobles  to  said 
Bardlft  on  the  7th  day  of  Decemba,  1900, 
for  the  purpose  of  securing  a  horse  fhun  said 
BarcUft;  that  plaJntUt  knew  of  her  bus- 
band's  Intention  to  give  said  mortgage^  and 
anthorlxed  him  to  do  so;  Gait  Bandlft  did 
not  know  tiiat  said  mare  belonged  to  plain- 
tiff,—and  these  facts  defendants  plead  to 
the  further  ptoaeeotlon  of  this  wc&t,  and  they 
further  aver  that  at  the  time  of  the  issuance 
of  said  execution  and  of  said  levy  the  said 
Sam  Henry  was  the  owner  of  said  Judgment 
against  Thmnas  T.  Ndbles."  A  demurrar 
was  Interposed  to  the  fourth  plea,  which 
was  ovoTuled.  Thereupon  the  trial  was  had 
iqwn  Issue  joined  upon  all  the  pleas  Inter- 
posed by  the  defendants.  On  the  trial  of  the 
case  the  testimony  fbr  the  platotlff  tended  to 
sbow  that  ttie  horse  whl^  was  levied  iqhu 
by  the  defendante  was  the  plalntUTs  horse; 
tliat  the  execution  under  which  the  levy  was 
made  was  Issued  upon  a  Judgment  which 
was  recovered  against  Uie  plaintiff's  hus- 
band. There  was  evidence  introduced  for 
the  defendante  tending  to  show  that  the 
horse  which  was  levied  upon  was  the  prop- 
erty of  the  plalntlfTs  fauAand,  who  ms  the 
d^endant  In  the  Jndgmoit  upon  which  the 
executton  was  Issued.  The  d^endante  of- 
fered to  introduee  In  evidence  the  execnti(m 
which  was  levied  upon  the  horse  In  ques- 
tion, together  with  the  return  <m  said  exe- 
cution. The  plaintiff  objected  to  the  Intro- 
dtwUon  In  evidence  of  this  writ  of  execution, 
upon  the  ground  that  it  was  void  bj  reason 
of  the  plaintiff  In  said  judgment  having  died 
before  ite  Issuance.  The  court  sustained  the 
objection,  and  the  defendante  duly  ocepted. 
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Street  &  Isbell.  tor  ivpellantB.  John  A* 
Luk.  £w  appellea. 

DOWDELL,  J.  WtaHe  an  officer  may  jw* 
tif7  nnder  process  regular  on  Its  face,  when 
toBoed  hy  comuetoit  authwlty,  thongh  In 
fact  void  for  defects  in  the  proceedings  on 
which  It  Sasoed  (Oode  1896^  1  1807;  Meyer  t. 
Hearat,  76  Ala.  880;  Olark  t.  Lamb^  76  Ala. 
406K  BtUl  he  may  not  claim  tbla  proteetlfm 
In  taking  the  property  of  a  third  parson,— 
one  who  la  a  atrangor  to  tiie  proceedings, 
and  against  whom  the  execution  or  writ 
la  not  directed.  The  execution,  howerer. 
which  was  offered  in  evidence,  was  relevant 
nndw  the  defendants'  taartb.  plea,  upon  which 
lasne  waa  taken  by  the  plalntlfl,  and  the 
court  ored  In  Its  exclusion  on  plalntUTa  ob- 
jection. For  thla  error  ttie  Judgment  must 
be  reversed,  and  the  cause  remanded. 

Other  assignments  of  raror,  relating  to  the 
giving  of  the  general  affirmattve  charge  for 
the  plaintiff  and  the  refusal  of  a  like  charge 
to  the  defendants,  need  not  be  considered,  as 
i9on  anoUier  trial,  under  our  mltaig;  the 
state  of  the  evidence  before  the  Jury  will  be 
different  from  that  on  the  former  trlaL 

Bevmed  and  remanded. 


(lit  lA  167) 

No.  140)64. 
8TATB  V.  WILLIAlCflL 

Id  I*  WILLIAUS. 
(Sapteme  Court  of  LoalBianB.   Aag.  81,  1003.) 
ORIUXNAL  LAW— APPOAir-RlQHT  TO  BAIL. 

1.  An  aceosed  seDtenced  to  serve  at  hard  la- 
bor In  the  peniteDtiary,  who  has  taken  an  ap- 
peal from  the  sentence,  Is  not  entitled  to  be  ad- 
mitted to  bail  pending  the  appeal. 

After  the  appeal  has  been  taken,  the  exec* 
ntive  officer  of  the  court  of  the  first  instance  in 
ordered  "to  keep  htm  confined  in  the  parish  jail 
notwithstanding*  the  appeal. 

State  ez  rel.  Collette,  spplyinc  fw  haheaa 
eorpas,  80  South.  746.  106  La.  222. 

Section  1007,  Bev.  St  1876. 

(Syllabus  by  the  Court.) 

A]n?llcatlon  of  Harry  Wllllama  to  be  re- 
leased oa  bafl.  ^plication  denied. 

Edward  S.  Whitaker,  for  relator.  Bobert 
H.  Marr,  for  reqwndent.  Terreoce  Beilley, 
criminal  ihailff,  pro  so. 

BREAUX,  J.  Relator  was  charged  with 
"shooting  with  Intent  to  kill,"  on  the  24th 
of  July.  1908.  His  cause  was  heard.  The 
presiding  Judge  of  the  Criminal  Court.  Sec- 
.tion  B,  of  the  parish  of  Orleans,  sentenced 
falm  to  Imprisonment  In  the  penitentiary  at 
hard  labor  for  two  years. 

On  the  day  that  he  was  sentenced  relator 
took  a  suspensive  appeal  from  the  Judgment 
and  sentence  pronounced  against  him.  The 
record  informs,  us  that  the  transcript  ot  the 

1  L  8m  Ball,  ToL  6»  Cut  Dig.  |  Ui. 


appeal  Is  on  file  la  the  deiVs  office  of  the 
Supreme  Court 

This  court  has  recently  decided  that  an 
accused  not  sentenced  to  serve  at  hard  labcn 
in  the  penitentiary  or  to  suffer  the  extreme 
penalty  of  the  hiw  la  entitled  to  ball. 

State  ex  reU  Collette,  applying  for  Habeas 
Corpus,  106  La.  222,  80  South.  746. 

Here  the  accused,  we  have  stated,  was  aen< 
traced  to  serve  at  bard  labor  in  the  peni- 
tentiary. The  decision  must  yield  to  the 
plain  provisions  of  our  statute. 

The  anthwities  of  other  states,  sometimes 
persuasive  and  evm  convincing,  cannot  pre- 
vail against  words  of  the  law  not  to  be  mis- 
understood. True,  In  this  state  it  waa  decid- 
ed in  State  t.  Jones,  8  La.  Ann.  14*  that  a 
prisoner  who  has  taken  an  appeal  from  Judg- 
moit  convicting  him  may  be  admitted  to 
ban  while  the  case  is  on  appeal  This  deci- 
sion waa  rendered  nnder  section  10  of  the 
statute  of  the  80th  of  May,  1846  (Acts  1846, 
p.  100,  Na  125),  and  article  108  of  the  Con- 
stitutkm  of  1S16. 

The  relator  here,  in  siqpport  of  bis  a^U- 
catlon  for  the  writ  of  habeas  corpus,  also 
cites  decisions  of  the  Supreme  Court  of  Ibe 
United  States  and  of  other  states. 

Returning  to  the  8  La.  Ann.  case  dted 
supra.  It  was  unquestionably  correct  under 
the  laws  at  the  time  it  waa  pronounced.  The 
eitaie  with  which  the  defendant  stood  4^r- 
ged  in  that  caae  was  me  which  was  bailable 
undw  the  Oonstltntlcm,  and  it  followa  tiiat 
pending  an  appeal,  nnder  the  laws  dted 
above,  the  accused  was  mtttied  to  ball,  for 
nnder  the  Oonstitutlon  of  that  date  all  pw> 
sons  were  entitled  to  bail  by  sutBdent  sure- 
ty where  the  offense  waa  bailable;  and  nn- 
der the  before-cited  act  the  aeenaed  could 
be  balled  after  conviction,  If  tbe  offense  was 
bailable,  **when  an  appeal  had  beoi  granted." 

Taking  up  again,  for  a  moment,  the  othw 
dedslmis  before  referred  to  by  counsti  tor 
relator  (pronounced  in  other  Jurisdictions), 
we  have  no  hesitation  In  stating  that  nndor 
the  laws  to  which  refwence  la  made  In  these 
decisions  an  accused  is  entitled  to  bail  pend- 
ing his  appeal. 

But  dedslons  of  andent  date  nnder  other 
laws  and  dedatons  rendered  In  other  Juris- 
dictions are  not  authority  In  c^podtlon  to  the 
text  of  our  own  law. 

The  law  Is  so  entirely  dear  that  It  does  not 
require. any  or  ttie  iMst  interpretation.  *^n 
all  cases  where  persons  convicted  of  crime 
shall,  be  sentenced  to  death,  or  to  imprison- 
ment at  hard  labor,  it  shall  be  the  duty  of 
the  sheriff  of  tbe  court  where  the  sentMce 
has  been  pronounced.  Immediately  to  take 
tbe  person  convlded  toto  custody,  and  to 
keep  him  confined  in  the  parish  Jail,  not- 
withstanding any  appeal  or  reprieve,  until 
tbe  final  action  of  tbe  Supreme  Court  on  tbe 
appeal,  or  of  tbe  Senate  on  the  r^rleve.** 
Rev.  St  1876,  |  1007. 

The  executive  officer  la  ordered  to  keep 
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th©  accused  confined.  Ttdi  predndea  tiie 
ponlblUty  ot  admitting  blm  to  ball.  TUa 
article  of  the  law  Jiut  quoted  la  not  at- 
tacked upon  any  ground  wbaterer.  It  atanda 
aa  a  porttlve  mandate  requiring  the  accused, 
tai  tbe  caaea  to  wblcb  It  ref era,  to  be  kept  In 
cnatody. 

TUa  law  waa  considered  In  13ie  OoUette 
Case,  anpra,  and  tbe  court  hekX  ttaat  tbe  act 
'Vaa  doabtleas  passed  in  furtberance  of  arti- 
cle IM  of  tbe  Constitution  of  1SS2,  new  ert^ 
de  12  of  the  present  Constltatlon  of  the 
States" 

In  thia.  the  Gollette  Case,  the  court  held 
that  an  accused  not  condemned  to  serve  at 
hard  labor  wag  entitled  to  ball  pending  hla 
appeal,  and  by  dear  Inference  the  court  held 
that  an  acctiaed  aentonced  to  aerre  at  hart 
labor  or  to  suffer  the  extreme  penalty  of 
tbe  law  was  not  entitled  to  ball. 

We  wll!  add  «  few  worda  In  regard  to  tbe 
meaning  of  tbe  word  ''conviction.** 

It  we  had  no  taw  upon  the  aubject;  our 
conchulon  might  be  dlffoent 

Tbe  lawmakhig  authority  baa  It  in  Its  pow- 
er to  proTlde  that  tbe  verdict  of  tbe  Jury 
and  aentoice  of  the  court  ibaU  be  considered 
final  In  cases  before  mentioned.  Thla  It  has 
demo  In  caiea  aucb  aa  tbe  one  before  ua  tor 
dedalon.  We  cannot  do  leas  than  accept  Ita 
clearly  expressed  pzovlelone  as  correct  and 
to  add  that  manifestly  "conviction"  means, 
by  the  dted  law.  that  Imposed  by  tbe  court 
of  the  first  Instance. 

For  reftsona  assigned,  It  Is  ordered,  ad- 
judged, and  decreed  tiiat  the  order  alsl  of 
thla  court,  which  directs  the  respondents  to 
show  cause  why  the  relator  ahoold  not  be 
accorded  the  benefit  of  ball  pending  tbe  ap- 
peal, be  recalled,  and  the  ord«-  set  aside.  It 
Is  fnrtbOT  ordered,  adjudged,  and  decreed 
that  the  demand  of  the  applicant  to  be  ad- 
mitted to  ball  be  rejected;  also  relator's 
application  for  tbe  writ  of  habeaa  coxpua, 

Hla  petition  Is  dismissed. 
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No.  16,001 

reL  OAVIONAO  v.  AUGOIN, 
Judge,  et  al. 

(Supreme  Oomt  of  LonlsIaDa.   Oct  16.  1908.) 

CBRTIORARI— PROHIBITION— RBTUBN—OON- 
CLDBIVBNESa. 

1.  Under  Bev.  St.  1876.  %  1018,  a  persoo  ar- 
rested In  one  parish,  chsrged  with  bong  a  fngi- 
tire  from  Jusoee  from  anothw.  Is  entitled  to  an 
examination  before  the  magistrate  causing  such 
arrest,  bnt  opgn  an  application  to  this  court  for 
certiorari,  mandamus,  and  prohibition  his  alle- 
gadon.  though  verified  by  bta  oath,  to  the  effect 
that  such  examination  has  been  refused,  must 
be  ranridnred  overbtnne  by  the  return  of  the 
mafdstrate  and  the  certified  record  showhig  the 
contrary. 

CSyllabus  br  the  Court) 


Application  by  the  state,  on  the  rebttlon  of 
Joseph  Cavlgnac,  for.  writs  of  certiorari  and 
prohibition,  against  A.  M.  Ancoln,  Judge  of 
the  Second  Qrlminal  Court  for  the  parish  of 
Orleans  and  Tertence  ReUly.  aberiff.  Dis- 
missed. 

John  Qutncy  Flynn  and  Thomas  Donovan 
Flynn,  for  relator.  Respondents,  pro  se. 

On  Application  for  Writs  of  Certiorari  and 
Prohlbltton. 

MONROID,  J.  Relator  alleges  that  he  Is 
confined  in  prison  in  tbe  pariah  of  Orleans, 
charged  with  bdsg  a  fugitive  from  justice 
from  tbe  parish  of  Calcasieu,  where  be  ia 
accused  of  breaking  the  seals  of  a  car  and 
with  larceny;  that  be  vraa  arrested  upon  a  ca- 
plaa  from  the  Beomid  Olty  Criminal  Court 
aued  upon  affidavit  and,  having  been  brought 
before  aald  court  and  arraigned,  was  commit- 
ted to  prison,  without  examination,  to  await 
transfer  to  the  parUb  of  Oalcaateu;  that  he 
is  entitled  to,  and  has  applied  for.  sncb  ex- 
amination, and  believes  that  he  can  hereby 
show  good  cause  why  he  should  not  be  held' 
on  said  affidavit  but  that  >nch  examination 
has  been  r^iaed. 

He  prays  for  a  writ  of  certiorari  directing 
the  Judge  of  said  court  to  send  up  copies  of 
said  proceedings,  ftv  a  writ  of  prohibition  re- 
straining hltn  and  the  aherlff  from  transfer* 
ring  relator  to  the  parish  of  Calcasieu  unMi 
he  diall  have  been  heard,  and  for  a  writ  of 
mandamua  commanding  the  Judge  to  grant 
such  hearing. 

The  petition  was  filed  In  the  court  on  Sep- 
tember 26th.  and.  an  order  to  that  effect  hav- 
ing been  made  therorai,  the  Judge  of  the  Sec- 
ond City  Criminal  Court  and  tbe  iheriff 
made  their  returns,  forwarding  certified  cop 
ies  of  the  proceedings  as  required. 

The  Judge  "veclflcally  denies  that  an  er- 
amlnatlon  according  to  law  has  been  refused 
the.  relator,  •   •   •  and  avers  that,  as  the  [ 
record  shows,  the  said  matter  was  fixed  for 
such  hearing  on  tbe  Sd  day  of  October,  1908." 

Upon  tbe  back  of  the  affidavit,  copies  of 
which  are  returned  by  both  the  Judge  and  the 
sheriff,  we  find  the  following,  to  wit: 

"Arraigned  Sept  20/08  Pleaded  

*'Prelim.  Examination  Oct  3/<^  Bond  

■  '^xam.  continued  to  " 

And  we  have  no  further  information  upon 
tbe  subject. 

Opinion. 

Under  Bev.  8t  1876,  8  1019,  the  relator 
was  entitled  to  the  examination  for  which  he 
prays,  but  his  allegation  to  the  effect  tIDtt 
such  examination  was  refused  Is  overborne 
by  the  denial  of  the  Judge  and  the  Indorse- 
ments of  the  affidavit,  from  which  It  follows 
that  he  is  without  Just  cause  of  complaint. 

It  is  therefore  adjudged  and  decreed  that 
this  proceeding  be  dismissed  at  bis  cost 
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(«  Flft.  IM) 

STLVKSTBB  t.  STATE.* 
(Snpreme  Gout  of  Florida.  Joly  15,  18080 

UURDBR  —  BVIOBNCa  —  OROSS-BXAMINATION 
.   —  EXCEPTIONS  —  niPEACHUENT  —  LEADING 

8USSTI0NS-CHARACTBR  OF  DECEA8EI>-AR- 
UMENT  OF  COUNSEL— INSTRUCTIONS—SELF- 
DEPBNSB— SUUHONINO  JURORS. 

1.  In  a  trial  for  murder,  a  prsTtoiu  dlfflcaltj' 
between  th«  defendant  and  tlw  deceased  may 
be  given  in  eridence  to  show  the  feeling  ex- 
isting between  them,  bat  testlmoay  as  to  the. 
merits  of  such  controreraj  IS  not  admissible. 

2.  Error  in  excluding  a  qnestion  propounded 
to  a  witness  Is  without  injurr  where  the  duea- 
tkm  ia  afterwards  asked  witnoat  objection  and 
answered  bj  the  witness. 

8.  A  witness,  who  had  testified  that  the  de- 
fendant seemed  to  be  excited,  was  asked  on 
cross-examination  whether  the  defendant's  man- 
ner was  different  from  that  of  other  men  with 
families  dependent  upon  thun  mddenlj  lodng  a 
job.  Objection  to  uia  qnestion  waa  propsrl/ 
sustained. 

4.  A  witness  who  heard  only  a  part  of  a'  rde- 
Tant  conrersatlon  may  testi^  to  such  part. 

B.  The  propriety  of  a  ruling  of  the  court  in 
excluding  evidence,  where  no  exception  Is  taken 
to  the  ruling,  will  not  be  considered. 

6w  Previous  contradictory  statementa  of  one's 
own  witness  are  admissible  In  evideace  for  the 
purpose  of  impeachment  only  whui  the  witness 
u  advecse. 

7.  A  witness  who  was  neither  nnwllling  nor 
adverse  was  aAM  by  the  party  calling  him,  for 
the  purpose  of  refreshing  his  memory,  whether 
he  had  not  made  certain  statements  on  a  pre- 
vious examination.  No  effort  was  made  to 
direct  his  mtod  to  the  former  examination  In  a 
less  leading  or  suggestive  way,  nor  did  it  ap- 
pear that  such  effort  would  have  be«i  fruitless. 
There  was  no  error  in  sustaining  an  objection 
that  the  examination  was  leading. 

8.  When  it  becomes  necessary  or  proper  in 
refresliing  the  memory  of  a  witness,  neithw  nn- 
wllling nor  adverse,  to  present  to  him  hia  tes- 
timony given  on  a  former  examination,  the 
court  may  exercise  a  sound  discretion  In  pre- 
venting this  being  done  in  a  way  which  may 
lead  uie  jury  to  infer  that  certain  testimony 
bad  been  given  by  the  witness;  when  that  fact 
cannot  properly  be  shown  in  evidoice  b^re 
them. 

9.  It  is  admissible,  as  affecting  the  credibility 
of  a  witness,  to  show  that  he  had  come  from  a 
distance,  without  subptsna,  to  testl^,  and  that 
his  fare  was  paid  by  connsd  of  the  party  pro- 
dndiu  him. 

10.  It  was  not  Improper,  in  cross-examining  a 
witness  who  had  come  from  a  distance  to  tes- 
tis, and  who  said  he  took  no  more  interest  In 
thu  ease  than  In  any  other,  to  ask  whether  he 
meant  to  tell  the  jury  that  It  was  possible  for 
him,  not  taking  any  interest  In  the  case,  to 
come  and  testify  without  being  summoned. 

11.  It  is  not  improper  to  ask  an  impeached 
wltnesa,  for  the  punxise  of  identifying  him  to 
the  Jury,  when  recalled  for  further  examination 
on  a  subsequent  day,  whether  he  is  the  same 
witness  as  to  whom  the  impeaching  testimony 
bad  been  given. 

12.  It  is  not  error  to  permit  a  detective,  sum- 
moned as  a  witness,  but  not  namined.  to  re- 
main  in  the  courtroom  during  the  trial 

13.  The  dangerous  character  of  the  deceased 
cannot  be  shown  by  testimony  that  a  certain 
witness  was  not  willing  to  work  under  him. 

14.  A  state  witness  was  asked  on  cross-exam- 
ination what  he  bad  told  another  witness  for 
die  state  be  was  going  to  testify  In  the  case. 
Tbia  question  was  not  admissible,  as  tending  to 

•RahMrfng  denied  Oetobw  M,  UOS. 
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show  that  the  second  witness  bad  anggested  to 
him  his  present  testimony. 
16.  Testimony  aa  to  the  manner  «C  a  peraos  is 
not  inadmisidble.  aa  calling  for  the  opinion  of 
the  witness. 

16.  Where  dmllar  evidence  tending  to  im- 
peachment is  shown  as  to  two  wltneases,  and 
there  is  further  testimony  as  to  one  that  he 
said  he  would  lie  for  the  defendant,  it  la  not 
reversible  error  for  coansel  In  argument  to  say 
^at  the  credibility  of  one  might  be  Judged 
what  was  shown  of  the  other. 

17.  It  la  not  reversible  error  for  the  court  to 
refoae  to  interfere  with  the  argument  of  coun- 
sel because  it  la  Illogical,  vt  not  based  on  de- 
ductions reasonably  inferable  from  the  facts. 

18.  Where  the  court  charges  the  jury  that  the 
defendant  la  entitled  to  the  boiefit  of  every 
reasonable  doubt  as  to  his  guilt,  it  la  not  nec- 
essary to  repeat  the  caution  wtui  eadi  apodal 
Instruction  given. 

19.  Instructions  requested  by  iha  defendant, 
which  have  been  given  in  substance  In  the  gen- 
eral charge  ot  the  court,  may  properly  be  re- 
fuged. 

20.  It  Is  not  error  to  refuse  to  gjve  an  instmc* 
tion  as  to  the  right  of  self-defrase  which  would 
justify  homicide,  where  there  is  such  appear- 
ance of  danger  as  would  lead  a  reasonable,  pru- 
dent, and  cautious  man  to  believe  the  danger 
to  exist,  whether  the  defendant  so  believes  or 
not.   Carter,  J.,  dlssentlDg. 

21.  Instmeuons  upon  the  right  of  Bdf*defeiue. 
where  the  evidence  warrants  It,  should  contain 
the  qualification  that  the  defendant,  to  avail 
himself  of  that  defense,  must  not  have  been  the 
aggressor  at  fault  In  intentionally  bringing  on 
the  difficnltv  in  which  tiie  bomldde  occors. 
Garter,  J.,  dissenting. 

22.  A  Judgment  of  conviction  of  a  felony  will 
not  be  reversed  because  the  state  attorney,  after 
conductins  the  examination  of  witnesses  and 
making  the  opening  argument  for  the  state, 
with  the  knowledge  of  the  defendant,  and  with- 
out objection  from  him,  absents  himself  from 
the  courtroom  during  a  portion  of  the  argu- 
ments of  defendant's  counsel  and  of  the  coun- 
sel, employed  to  assist  the  state. 

23.  Judgment  will  not  be  reversed  because 
about  20  of  60  Jurors  In  attendance  on  the 
court  were  from  a  tingle  precinct,  in  which  tiie 

Erosecutlng  attorneys  are  shown  by  affidavit  to 
ave  much  personal  iofioence,  where  no  objec- 
tion was  made  to  the  Jury  nor  array  until  after 
verdict 

24.  Objections  to  the  rc^uIarHy  of  the  procure- 
ment of  jurors,  neither  presented  In  dm  lower 
court  nor  assigned  aa  error  hm,  will  not  be 

considered. 

25.  Matt«v  apparent  upon  the  record,  but  not 
assigned  as  error,  and  not  jurisdictional  or  fun- 
damental in  diaracter,  need  not  be  considered. 

(SyllabuB  by  the  Oonrt.) 

Bnor  to  Gtrcnlt  Oonrt;  Dnvftl  Ooaaty; 
BhTdon  M.  Gall,  Jndce. 

WUIlAm  SylTOBter  wss  con-rieted  ot  morder. 
and  brings  OTor.  Affirmed. 

Alex.  St  Clair-Abrams,  BenJ.  S.  Llddon,  and 
R.  H.  M.  Davidson,  for  plaintiff  In  error.  J. 
B,  Whitfield,  Atty.  Gen.,  A.  G,  Hartrldge, 
State  At^.,  and  John  L.  Doggett,  for  tbe 
State. 

hlAXWBIUj,  J.  This  case  was  ai^ed  be- 
fore DlrisloD  B,  but,  there  being  a  difference 
of  oplDlon  among  tbe  members  of  that  divi- 
sion, was  referred  to  the  court  for  decl^n. 

The  plaintiff  In  error,  William  Sylvester, 
charged  with  the  murder  of  one  Edward  Bur- 
ton waa  convicted  of  murder  in  the  first 
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decree,  and  aenitencea  to  death,  rrom  thli 
JaOgmmt  ha  comes  br  vtlt  of  error  to  thlt 
court 

L  Burton  was  the  master  mechanic  In  the 
shops  of  the  £"1011118  Central  A  Peninsular 
Ballroad  Company  In  Femandlna.  and  Syt- 
Tester  a  mechanic  emploreil  In  the  shops. 
The  day  before  Burt<m  was  killed  a  difficult 
had  occurred  at  the  shops  between  nnlon  and 
nononlon  mea.  Bntterfleld,  a  state  witness, 
testified  that  on  the  OTenlng  before  the  kill- 
ing Barton  taxed  Sylrester  with  being  con- 
cerned In  this  difficulty.  This  Sylvester  de- 
nied, and  Burton  replied,  **lt  Is  a  damned 
Ue;  he  did  have  a  band  In  It"  The  deCendr 
ant's  ooonsd  thierenpon  asked  the  wlbiess, 
"Do  you  know  whether  be  did  or  not?^  Ob- 
jection to  this  question  was  sustained  by  the 
eoort,  and  this  mltaig  la  assigned  as  error. 

It  was  competent  for  tbe  state  to  Intro- 
duce erldence  of  this  difficulty  between  the 
defendant  and  tbe  deceased  as  tending  to 
show  the  relations  ezistlog  between  then), 
and  the  animus  or  motive  wblcb  may  haTe 
InfiDwced  each  In  the  dlQculty  of  the  follow- 
ing morning,  which  reanlted  In  Burton's 
deaOL  But  thla  would  ,  not  warrant  an  ex- 
amination Into  the  merits  of  that  controTersy, 
or  Into  the  truth  or  folslty  of  auch  charges 
or  counter  charges  as  may  haVe  been  there 
made,  and  eTldence  upon  this  point  was 
properly  excluded.  Fettle  t.  Thomson,  92 
CaL  006,  2S  Pac  589;  Williams  t.  SUte.  69 
Qm.  U,  text  81;  Commander  t.  State,  60 
Ala.  1;  McAnally  t.  State,  74  Ala.  9;  Bohl- 
man  t.  State  (Ala.)  83  South.  44;  Martin  t. 
Commonwealth,  98  Ky.  189,  19  S.  W.  680; 
Gommonvealth  t.  Silk,  lU  Maia.  431;  Plndk- 
ard  T.  State,  13  Tex.  App.  468;  State  t.  Sor^ 
ter,  62  Kan.  631,  84  Pac.  1036. 

XL  The  second  assignment  of  eiror  la  bas- 
ed upon  tiie  refusal  of  the  circuit  jud«e  to 
permit  the  defendant  to  ask  a- witness  (Hold- 
en)  upon  cross-examination  whether  a  cour 
▼exaatlon  with  the  dtfendant  tp  wblch  he 
bad  testified,  occurred  before  or  after  Burton 
was  shot  This  inquiry  was  made  of  the 
witness  several  times  during  the  exoaerex.- 
amlnation,  and  he  four  times  reiterated  posi- 
tively Ids  testimony  given  on  direct  examina- 
tion that  It  had  occurred  before  the  shooting. 
Tills  snffldently  ^ured  ahy  error  li^  the  first 
exdnalon  of  the  question. ., 

HI.  A  thort  time  before  Burton  was  killed^ 
atf  tt  result  of  their  differences  of  the  eveor 
Ing  before,  Sylvester,  by  Burton's 'order,  was 
dlscbarsed  from  tbe  .machine  shops  where 
he  waa  employed..  Hexnandes,  foreinan  of 
tbe  mbopB,  testified  that  Sylvester,  cffia^'  to 
libn  to  aMc  why  he  wis  not  pe^tted  to 
work,  and  that  he  seeftief  to  be' exited, 
ITpon  cross-examluatlott,  after  showlhg,  thai 
fi^Tester  had  a  family,  whom  he  suftpbrted 
fry  bis  labor,  the  defendant* 9  attorney  asked 
Cbe  witness  the  following  question:  *^as  his 
manner  any  different  from  that  of  other  men 
Urttta''  fBTnffles  d^eadent  nxtoa  thw^  suddenly 


losing  a  job?**  Objection  to  this  qu^on 
waa  properly  sustained  by  the  court  It  was 
conqyetent  to  ascertain  what  the  mannw  oC 
the  defoidattt  was,  as  that  It  showed  cha- 
grin, or  ango;  or  apprehenslfm  (Hlgglnboth- 
am  T.  States  42  Fla.  678,  29  South.  410,  8» 
Am.  St  Bep.  287;  Mitchell  v.  State,  43  FUu 
iSfl^  81  South.  242),  for  this  would  aid  In  de- 
termining Us  state  of  mind  and  the  motives 
whUdi  actuated  htm  In  his  subsequent  cob- 
doct  But  how  his  manner  would  compare 
with  the  witness'  Idea  of  bow  other  men 
would  appear  who  bad  suddenly  lost  onploy- 
ment  Is  not  relevant  nor  materiaL 

IV.  A  witoess  (MllllBS)-  testified  that  be  ha« 
beard  part  of  a  emiverBation  betweoi  tho 
defendant  and  Burton,  on  tbe  evening  before 
Bortwi's  death.  Bs  was  aAed  to  state  irtiat 
he  heard,  and  this  was  objected  .to  on  tits 
ground  that  be  had  not  beard  tbe  whole  coi^ 
versation.  and  could  testify  to  only  a  part 
This  objection  was  wHbont  merit  Meacbam 
V.  State,  46  Fla. — k  83  Sooth.  968; .  WUUams 
v.  Keyser,  U  Fla.  2B4,  80  Am.  Dea  248, 

T.  Mo  vtetptUm  was  taken  to  the  mlbig  of 
tbe  court  In  caclndlng  the  question  to  tii* 
witness  Glmslngw,  whicfa  forms  the  baata 
of  tbe  fifth  andgnment  ot  wror,  and  It  ca» 
not  be  considered. 

VL  Wells,  a  witness  for  the  defendant 
wbo  teatlfled  to  the  shooting  of  Barton  by  the 
detoidant,  was  a^ed  by  defendant's  counsel 
whether  he  st.w  Sylvester  backing  at  any 
tln».  His  rei^y  was^  "I  never  saw  him." 
The  def eudanrs  counsel  thereupon  asked  him, 
"Did  you  not  testify  at  tbe  etnoner's  Inquest 
that  yon  saw  Mr.  Sylvester  backing  away 
when  Mr.  Burton  was  shaking  his  finger  at 
hlmT"  and  "did  yon  no^  at  the  coroner's  In- 
quest at  Fnnandlna,  Immediately  aftm  tii* 
shooting  of  Burtmi,  twtify  in  words  follow- 
ing: 'I  seen  Mr.  Sylvester  backing  away,  anS 
Mr.  Bnrbm  sbakhig  bla  finger  In  Ills  face^ 
and  following  hlmr  "  Objection  by  the  state 
to  these  questions  was  sustained,  and  upon 
this  ruling  are  predicated  tbe  sixth  and  sev- 
enth astfgnntenta  of  error.  , 

The.  defendfnf 9  first  cratontlon  tberennder 
la  that  the  questions  wm  proper,  as  laying 
a  predicate  for  the  iQipeachmoit  of  the  wlt^ 
ness.  Whep  tbe  objections,  wore  made  In  tbe 
eoQrt  t>^w,  the  trial  Judge  aaked  the  attov* 
hey  for  the  defendant  Jf  be  desired  to  lm<- 
peach  bis  witness,  and  |ie.  nld^.,dld  not 
but  merely  .to  refresh  bla  nieiiDory,,  ,We  need 
not  detomlns  irhetiier  the' defendant  would, 
by  tblfi -be.' estoppied  from  no w  contending 
that  ttw  questiona  stionjd  tijiye  been  permits 
ted' for  tbe  puipose  .qf  iifipeiichmei^'  ^re- 
vioua.  statemente  of  one^s  o^'  wltneifs,  con; 
.tradlctory  o£  bis  preset  tcis'timony,  can  bs 
introduced  to  linpea<di  hInL  only  when  too 
witness,  proves  a^vet^,  anid  wen  only  for  the 
purpose  .of  nullifying  J|il8  prf!8<^t  damaging 
testimony,  and  hot  a^' ffyldence-bf..the  facte 
parrated  In,  the  e^iUer  statement  'The  wit- 
ness Ixj  ttift  i|a«e  tq^'iij9[t,|^T^  J^oi^^ 
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did  not  say  that  be  saw  both  parties  to  the 
affray,  when,  Just  btf ore  Qie  shooting,  Burton 
WBS  bliaking  bis  finger  at  SylTester,  which 
would  give  bis  statement  that  be  did  not  see 
Sylvester  backing  the  force  of  afflrmatlTe 
testimony  that  he  did  not  back.  On  the  om- 
trary,  he  said:  "Sylvester  passed  out  of  my 
Tlew,  and  I  saw  Mr.  Burton  head  him  off. 
and  some  little  conversation  passed  between 
them,  but  I  could  not  brar  what  It  was.  I 
saw  Mr.  Burton  shaking  his  l^t  finger  In  Mr. 
Sylvester's  face,  and  his  right  hand  down  by 
bis  side.  Two  or  tiiree  seconds  later  I  beard 
the  first  shot  fired,  but  I  could  not  see  who 
fired  1^  on  account  of  the  smoke.  Then  Syl- 
vester st^ed  ii^  view,  and  I  beard  the 
flecond,  third,  fourth,  and  fifth  shots.  Q. 
Now,  when  Vr.  Burton  was  shaking  his  fin- 
ger In  Mr,  Sylvester's  nee,  could  you  see  Mr. 
Sylvester?  A.  Before  the  first  shot?  Q. 
-Yes.  A.  Z  could  not  see  Um.  I  could  not  see 
ISx.  Sylvester."  Wbra,  therefore,  the  wltnen 
was  asked  wbethw  he  saw  Sylvester  backing, 
and  said  he  never  saw  him,  his  answer  was 
not  testimony  tiiat  Sylvester  did  not  back, 
bnt  a  reltontton  of  bis  prevlona  testimony 
ibat  be  could  not  see  Sylv«rter  at  that  tlme.- 
The  questions  were  not  admlBslble,  there- 
fore, for  the  purpose  of  impeachment 

The  further  contention  of  counsel  upon 
these  aeslgnments  Is  that  the  questions  were 
proper  for  the  purpose  of  ritfresblng  the  mem- 
ory of  the  witness.  Authorities  may  be  mul- 
tiplied holding  Ibat  ^ere  a  witness  has,  by 
his  testimony,  surprised  the  party  calling  blmi 
he  may  be  interrogated  as  to  previous  state- 
ments made  by  hhn  which  conflict  with  bis 
present  testimony;  the  reasons  given  being 
thst  the  witness'  memory  may  be  refreshed, 
and  he  be  led  to  the  truth,  or  to  an  explana- 
ttou  of  Ibe  seemhig  conflict  In  hts  statements, 
that  the  party  calling  hhn  may  explain  to  the 
jury  his  reason  for  calling  the  witness,  or 
that  the  effect  of  his  present  testimony  may 
be  neutralized.  The  latter  grounds  are  perti- 
nent only  to  cases  where  the  witness*  testi- 
mony Is  prejudicial,  and  rest  on  much  the 
same  reason  as  the  right  to  Impeach  by  prov- 
ing the  former  statements  of  the  witness  by 
other  witnesses.  These  have  no  application 
to  the  case  at  bar,  where  the  witness  was 
neither  unwilHng  nor  adverse  to  the  defend- 
ant If  admissible  here,  the  questions  were 
proper  solely  for  the  purpose  of  recalling 
the  truth  to  the  memory  of  the  witness,  and 
enabling  him  to  testify  correctly. 

The  right  to  direct  the  attention  of  the  wit- 
ness to  his  former  statements  for  this  pur^ 
pose  does  not  abrogate  other  rules  of  evi- 
dence which  may  be  applicable  to  the  exam- 
ination. One  of  those  Invoked  by  the  state 
attorney  in  his  objection  to  this  question  ia 
that  it  was  leading.  Cases  may  be  found 
sustaining  the  right  In  such  an  oamlnation 
to  state  or  hand  to  the  witness  his  former  tes- 
timony, bnt  this  is  usually  done  in  dealing 
with  an  adverse  witness,  who  may  be  treated 


as  if  cm  cross-examination.  Fitspatri^  v. 
State,  37  Tex.  Cr.  B.  20,  88  S.  yV.  806;  Ga^ 
penter  v.  State  (Tex.  Or.  App.)  61  S.  W.  227; 
Spaulding  v.  Chicago,  St  P.  ft  E.  0.  By.  Co., 
88  Iowa,  205,  67  N.  W.  227;  State  V.  Hughes. 
8  Kan.  App.  631,  66  Pac.  142;  State  v. 
Wright  112  Iowa,  436^  84  N.  W.  641.  Here 
the  witness  did  not  appear  to  be  of  feeble 
mind  or  failtog  memory,  demanding  strong 
aids  to  bis  recoUectton  (Ooxe  Bros,  ft  Go.  v. 
MUbrath,  UO  Wis.  489,  86  N.  W.  174;  Bash- 
ford  V.  People,  24  Uich.  244).  but  testified 
clearly  and  positively  to  what  be  saw;  nor 
was  he  an  unwilling  witness.  It  was  there- 
fore a  proper  exerdse  of  the  discretion  repos- 
ed In  the  trial  Judge  to  refuse  to  permit  this 
Irading  method  of  examination,  without  at 
least  first  ascertaining  whether  the  mind  of 
the  witness  could  be  directed  to  bis  framer 
statement  by  some  less  Bni»estive  means. 
Basbtord  v.  People,  24  Mich.  244;  People  x. 
Lyons,  61  Mich.  215,  16  N.  W.  880;  Billings 
T.  MetropoUtan  Life  Ins.  Co.,  70  Vt  477,  41 
Aa  616;  Arnold  v.  State,  6  Wyo.  439,  40 
Pac.  967;  Velott  v.  Lewis,  102  Pa.  826;  1 
Tbomp.  on  Trials,  1 401  (3>. 

There  was  another  objection  to  the  method 
of  examination  here  pursued.  Ita  sole  legiti- 
mate purpose  was  to  recall  to  the  witness  the 
truth  of  the  case.  Bven  if  drcnmstancea 
were  shown  where  tt  was  proper  to  idace  be- 
fore the  witness  the  former  testimony  given 
by  him.  It  should  have  been  done  in  a  way 
best  to  effect  the  end  sought  and  least  vio- 
lative of  other  principles  governing  the  in- 
troduction of  evidence.  The  witness*  memory 
would  have  been  best  refreshed  by  an  exam- 
ination of  the  testimony  given  by  him  at  the 
coroner's  inquest  rather  than  by  having  an 
Isolated  question  and  answer  therefrom  read 
to  him.  Simmons  v.  State,  32  Fla.  387,  18 
South.  896.  On  the  other  hand,  reading  the 
question  to  hiih,  as  was  done,  was  calculated 
to  Impress  the  Jury  with  the  fact  that  such 
testimony  was  given;  a  fact  with  which,  as 
we  have  seen,  they  had  under  the  circumstan- 
ces of  this  case  no  proper  concern.  Where 
the  previous  statement  of  the  witness  has  not 
been  reduced  to  writing,  and  a  leading  exam- 
ination is  permitted,  this  difflcultr,  of  course, 
cannot  be  avoided.  With  a  written  exam- 
ination It  can  be  avoided,  and  in  the  case  of 
Commonwealth  v.  Fox,  7  Gray,  682,  whm 
the  witness  could  not  read,  counsel  were  re- 
quired to  withdraw  to  one  side  and  read  the 
former  testimony  to  the  witness  out  of  the 
hearing  of  the  Jury.  See  E^rlln  &  Orendorff 
Oo.  V.  Miller  (Tex.  Civ.  App.)  60  S.  W.  881; 
Reg.  V.  WUIlams,  6  Cox's  Crlm.  Cas.  343. 
We  state  this  not  as  a  practice  which  must 
In  all  cases  be  followed,  for  it  is  a  matter 
which  rests  somewhat  In  the  discretion  of  the 
trial  Judge  under  all  the  circumstances  of  the 
case,  but  as  a  further  reason  why  the  ruling 
of  the  court  In  ttUs  instance  was  proper. 
There  was  no  error  in  the  exclusion  <tf  these 
questions  to  the  witness  Wells. 
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Tn.  Tbe  next  followlDe  nine  aB^gnnieiits 
of  etror  qnestlOD  tbe  propriety  of  the  action 
of  tlie  trial  Gonrt  In  pennltting  the  state  at- 
torney to  dkow  by  crosa-examlnatlon  of  a  de- 
fendant's witness— Ficklln— that  he  had  come 
from  Charieston,  S.  0.,  vitbont  snlqpcena, 
upon  request  of  counsel  fbr  the  defendant, 
and  that  counsel  had  paid  Us  fare.  Bncb 
action  on  the  part  of  the  witness  Is  not,  of 
course,  conclusive  evidence  of  any  undue 
bias  In  tbe  prisoner's  fiiTor,  such  as  would 
affect  his  credibility,  for  be  may  have  been 
animated  In  his  ctmdoct  by  the  highest  prin- 
ciple; but  it  was  a  cirenmstance  proper  to 
be  considered  by  the  Jury  In  weigMns  bis 
testimony,  and  its  admission  In  evidence  was 
not  errw.  Alabama  6.  B.  It.  B.  Co.  John- 
ston, 128  Ala.  288,  29  SoattL  771;  Southern 
By.  Go.  v.  Growder,  ISO  Ala.  2S6.  SO  South. 
602;  Asblodt  V.  State,  16  Tex.  App.  IS;  Wa- 
bash  Bailroad  Go.  Ferris,  6  Ind.  App.  80, 
82  N.  B.  U2;  State  t.  Keys,  68  Kan.  674,  87 
Paa  107. 

TIXL  Anottier  defendant's  witness— New- 
stub— who  had  come  in  the  same  way  from  a 
distance  to  tesU^,  and  wlio  stated  on  cross- 
examinatton  that  he  took  no  more  Interest 
in  this  case  than  be  would  In  any  other  affair, 
was  then  asked,  "Do  you  mean  to  tell  this 
jury  that  it  Is  possible  for  you,  not  taking 
any  Interest  in  this  case,  to  come  over  and 
testify  whetho-  you  have  been  summoned  or 
not!"  Objection  to  this  qnesdon  as  tending 
to  pr^udlce  the  jury  against  the  vrltnesa  was 
overmled.  The  question  merely  served  to 
point  tlie  Inference  of  bias  drawn  by  the 
state  from  the  witness'  wUllDgness  to  volun- 
tarily appear,  and  to  give  him  an  opportu- 
nity to  explain  bis  attitude  in  tbe  case  If  the 
inference  was  unfounded.  We  find  in  this 
no  error. 

IX.  The  same  witness  on  cross-examina- 
tion was  Int^Togated  aa  to  whether  be  bad 
not,  a  short  time  before  the  trial,  been  dls- 
jCharged  from  the  machine  shops  of  the  rail- 
road company  for  drunkenness  and  disorder- 
ly conduct  He  admitted  being  discharged 
tqwn  that  alleged  ground,  but  denied  Its 
tmtli,  saying  that  two  of  his  companions  were 
gnn^,  and  not  himself,  though  all  were  fined 
in  tbe  mayor's  court  for  the  offense;  and 
claimed  that  the  real  reason  for  his  dls- 
diarge  was  the  discovery  by  the  railroad  ofll- 
dals  that  bis  testimony  upon  this  trial  would 
be  favorable  to  the  defendant.  On  the  fol- 
lowing day,  after  several  other  witnesses  had 
testified,  he  was  recalled  to  the  stand  as  a 
witness  to  character,  and  upon  cross-exam- 
ination was  asked,  "Are  you  not  the  same 
witness  who  testified  yesterday,  and  wha  In 
cross-^amlnation  denied  that  you  were  dis- 
charged for  being  drunk— are  you  that  same 
Newstnb?"  The  prosecution  was,  of  course, 
entitled  to  have  such  testimony  as  would  dis- 
credit the  witness  considered  with  respect  to 
the  whole  of  his  testimony.  More  than  40 
witnesses  were  examined  in  the  caas,  and  hs- 
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fore  a  jury  ttom  another  county  than  tiiat  In 
which  they  resided.  With  ttiis  extensive 
panorama  of  strange  faces  passing  befbre  the 
jury.  It  was  Hitirely  proper,  when  one  was 
recalled  who  had  already  been  Impeached,  to 
identify  him  In  Ola  vray  to  the  Jury,  instead 
of  reliearalng  the  whole  Impeaching  exam- 
ination. What  has  been  said  applies  also  to 
the  question  to  the  witnew  Sicklln,  "Are  you 
not  tbe  same  witness  who  testified  that  yon 
came  here  voluntarily  from  Charieston.  on  a 
telegram,  to  t»tlfy  in  this  case,  from  one  of 
the  attorneys  for  the  defense  in  this  case?" 

'X.  There  was  no  error  In  permitting  the 
detective  VttxwBta,  sommoned  as  a  witness 
for  the  state,  but  not  placed  vpon  the  stand, 
to  r«naln  In  the  courtrotHn  during  the  trial. 

XL  Hall,  a  defendanf  a  witness,  called  tq 
teatl^  to  Burton's  r^utatton  ai  a  dangerous 
man,  testified  that  some  months  before  Bur- 
ton's death  be  left  the  machine  slwps  in 
wtaldi  he  was  employed  on  the  day  that  Bur- 
ton became  masta  mscbaolc  In  chaq;e  of 
them,  because  be  thought  It  would  be  un- 
pleasant for  him  to  remain.  He  was  then 
asked,  "In  what  regard?"  for  the  purpose,  ap- 
parentiy,  of  Abowing  that  he  was  unwilling 
to  wc^  under  Burton.  Objectltm  to  this 
question  was  sustained.  This  ruling  was 
correct,  as  the  reputation  of  the  deceased 
cannot  be  shown  by  tbe  relations  existing 
betweoi  him  and  another  and  the  unwilling- 
ness of  the  other  to  work  under  his  direction. 

XII.  The  next  two  aaslgnmeDts  of  error 
are  predicated  upon  the  refusal  of  the  court 
to  permit  the  defendant  to  aak  a  state  wit- 
ness—Acosta— what  he  "talked"  to  one  Gten- 
sluger.  and  what  he  told  Glenslnger  he  was 
going,  to  testify  In  the  case.  Olenslnger,  In 
connection  with  the  detective,  Fltzwater, 
had  been  active  In  procuring  evidence  for  tbe 
state,  and  It  is  argued  that  the  examination 
in  question  was  pertinent  as  tending  to  show 
whether  hla  present  testimony  was  suggested 
to  him  by  Olemdnger.  The  questions  seem 
framed  rather  to  ascertain  what  the  witness 
said  to  Glenslnger  than  what  Glenslnger  said 
or  suggested  to  him.  They  were  not  pressed 
for  the  purpose  of  showing  previous  contra- 
dictory statements  of  the  witness  either  as 
an  aid  to  memory  or  for  Impeachment;  but, 
had  thla  been  the  case.  It  would  have  been 
entirely  proper  to  refuse  to  permit  counsel, 
with  no  Information  as  to  such  statements 
having  been  made,  to  require  a  witness  to 
r^>eat  whatever  previous  conversations  he 
may  have  had  concerning  the  case  on  ,  trial, 
in  the  hope  that  some  contradictory  state- 
ment might  be  unearthed. 

XIII.  The  twenty-fourth  assignment  of  er- 
ror, which  questions  the  right  of  the  state  to 
inquire  as  to  the  manner  of  one  whose  con- 
duct Is  under  examination  because  It  calla 
for  the  opinion  of  tbe  witness,  is  disposed  of 
by  wbat  has  been  said  under  the  third  assign* 
ment.  Hlfi^botham  v.  State,  supra;  Mitch- 
ell T.  state,  supra. 
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XIV.  In  his  argument  to  the  imry  the  aa- 
sfstant  counsel  for  the  state,  In  commenting 
upon  the  testimony  of  the  witness  Flcklln, 
who  bad  come  from  Charleston  to  testify, 
without  subpoena,  said  that  the  witness  was 
a  friend  of  the  defendant,  whose  testimony 
was  unworthy  of  credence,  and  the  action  of 
the  witness  was  sufficient  to  authorize  the 
Jury  to  disregard  his  testimony;  that,  fur- 
thermore, another  witness  (Newstub)  had  said 
he  was  going  to  lie  for  the  defendant;  that 
Newstub  was  a  witness  Just  as  Flcklln  was 
(he  also  bad  come  from  a  distance  to  testify 
for  defendant);  that  both  were  friends  of 
the  defendant,  and  the  jury  could  infer  from 
Mewstnb's  testimony  what  weight  they  ought 
to  give  the  testimony  of  Flcklln.  This  com- 
ment of  counsel  was  objected  to  by  the  de- 
fendant, and  the  objection  ovemiled.  We 
have  already  seen  that  the  drcmnstances 
mentioned  were  propaly  admitted  as  evi- 
dence to  be  considered  In  determining  the 
credibility  of  the  witnesses,  and  it  follows 
that  comment  upon  them  for  that  purpose 
was  admissible  In  argument  Nor  was  it  an 
abuse  of  privilege  for  counsel,  In  commenting 
upon  the  testimony  of  two  witnesses  show- 
ing the  same  readiness  to  testify  for  the  de- 
fendant, and  one  of  whom  was  said  to  have 
stated  that  he  would  lie  for  him,  to  say  that 
the  credit  of  one  might  be  judged  by  what 
was  shown  of  the  other.  It  could  hardly 
lead  the  jury  to  believe  that  what  was  tes- 
tified as  to  one  could  be  regarded  as  evidence 
against  the  other.  The  testimony  as  to  the 
one  was  used  m»ely  to  illustrate  the  infer- 
ence to  be  drawn  from  other  testimony  ap- 
plicable to  both.  Even  if  the  illustration  be 
faulty,  this  court  will  not  scrutinize  with 
great  nicety  the  logical  force  of  arguments 
made  by  counsel  assigned  as  ground  for  re- 
versal. As  was  said  by  this  court  in  the  case 
of  MUohell  V.  State,  supra,  "It  la  not  re- 
versible error  for  the  court  to  refuse  to  In- 
terfere with  the  argument  of  counsel  because 
it  Is  Illogical,  or  not  based  on  deductions  not 
reasonably  Infersble  from  the  fbcts."  Proc- 
tor v.  De  Gamp,  83  Ind.  559;  Ulssoorl  Paa 
Ry.  Co.  V.  White,  80  Tex.  29Sl»  16  S.  W.  808. 

XV.  In  this  connection  we  will  omuldOT 
the  fortieth  assignment— like  the  last,  based 
upon  statements  made  in  argmnent  by  the 
conni^l  assisting  the  state;  tai  the  prosecution. 
The  only  exception  inroperiy  presmted  tqr  tbla 
assignment  is  the  one  Just  dlscnsaed,  as.  tbe 
ualgnment  alleges  error  in  rinsing  to  grant 
a  new  trial  becansft  of  the  argument  cobb- 
plained  of,  and  the  only  grpond  of  the  motion 
for  a  new  trial  based  upon  this  Is  the  twentr- 
fourtt^  "Because  the  court  erred-  in  ova- 
ruling  the  objections  of  the  def^e  to  the 
language  of  John  L.  I>ofl»ett,  of  counsel  for 
the  states  In  his  argument  to  the  Jury,  and  to 
which  ezpeptlon  was  taken."  The  remarks 
quoted  In  the  [Hreceding  paragraph-  are  ttno 
only  ones  objection^^  which  was  overruled. 

Under  this  assignment;,  howeyepi  tt^  de- 


fendant, in  his  brief,  complains  of  objection- 
able remarks  made  by  counsel  In  argument, 
where  his  objections  were  sustained  and  coun- 
sel was  rebuked  by  the  court  As  these 
points  are  not  covered  by  the  assignments 
of  error,  we  are  not  required  to  consider 
them.  Johnston  v.  State,  20  Fla.  558^  10 
South.  686;  Lawrence  v.  State,  45  Fla.  — , 
34  South.  87.  But,  as  this  is  a  capital  case, 
we  state  briefly  our  views  in  regard  to  them. 

The  state  hiid  offered  testimony  that  the 
defendant  had  been  discharged  from  a  pre- 
vious employment  In  Cummer's  Mill  because 
of  an  attempt  made  tha»  to  kill  a  man. 
This  was  ruled  out  In  argument  the  counsel 
for  the  state  started  to  comment  on  the  oc- 
currence 08  Ulastratlng  the  character  of  the 
accused.  This  was  objected  to,  and  the  trial 
judge  sustained  the  objection,  rebuked  the 
language  of  counsel,  instructed  him  not  to 
comment  on  defendant's  character,  and  In- 
structed the  jnry  not  to  pay  any  attention  to 
this  comment  Counsel  apologized  for  his 
language,  and  then,  pointing  to  the  defend- 
ant said,  "Well,  gentlemen,  I  am  not  allowed 
to  comment  on  the  character  of  the  defend- 
ant but  it  I  were  I  could— when  he  check- 
ed himself,  and  passed  to  a  more  legitimate 
Une  of  argument  This  was  undoubtedly  im- 
proper, but  when  counsel  recollected  him- 
self before  giving  any  intimation  of  what  he 
could  do  if  permitted,  and  without  further 
objection  being  made  or  becoming  necessary 
by  opposing  counsel,  and  with  the  Instruc- 
tion of  the  court  upon  the  subject  fresh  In 
the  minds  of  the  jury,  we  .should  not  regard 
it  as  constituting  revartfble  enror,  even  If  we 
were  OHnpelled  to  give  the  defendant  the 
benefit  of  whatever  appears  in  the  bill  of 
exceptions,  though  not  assigned  as  enor. 

The  counsel  assisting  the  state,  In  another 
part  of  bis  argumait  conceived  that  the 
counsel  for  defendant  had  charged  him  with 
unprofessional  conduct,  and  with  being  em- 
ployed In  the  case  by  the  F.  O.  &  P.  B.  Oq. 
He  denied  the  truth  of  both  charges;  and. 
addressing  the  jury  as  "my  friends,"  said 
that  ther  knew  blm,  and  knew  that  he  would 
prosaeate  any  case  only  In  a  hl^toned  and 
proper  manner,  and  that  when  ha  said  a 
thing  It  was  so.  Counsel  for  the  detendant 
disclaimed  making- either  of  the  eontenttons 
alleged,  and  object^  ttiat  'the  statements  of 
the  counsel  wa»  not  a^nmrat'trat  oMmded 
his  pwsonallty  iqKm  the- jury;  and  taaded  to 
prejudice  the  jury  against  the  defendant  and 
hla  counsel,  who.  woe  not  known  to  tiM 
rors.  In  passing  upon  the  ohjectieHi,  tto 
court  In  th»x}ne  Instance  held  that  no  tibarge 
oC  unprofesslotfal  oKdlahonorable  csndnct  had 
been  made,  and  requested  counsel:  to  confine 
hla  argument  to  the  fact*  In  ertdeDCs.  In 
the  other  instance  the  ooovt  sustained  tbe 
objection  of  defendants  attcraeys,  and  re- 
buked and :  admonished  the  counsel  for  tbe 
state,  and  Instmcted  him  to  confine  Unisdf 
to  arguing  the  .testimony  in  tbe  caee;  We  do 
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not  regnri  ttM  conduct  of  counsel  as  of  bo 
flagrant  a  nature,  nor  Its  effect  as  ao  In- 
jurious to  the  defendant,  as  to  demand  re- 
versal of  tbe  judgment,  notwlttastandhig  the 
action  of  the  court  below  Id  correcting  the 
error.  1  Bishop  on  Crlm.  Proc  I  976b;  Splro 
T.  NltUn,  72  Conn.  202,  44  Ati.  IS;  Clem- 
mons  T.  State.  43  Fla.  200,  30  South.  699. 

XVI.  The  twfflity-slxtli,  twenty-BeTenth, 
twenty-eighth,  and  twenty-ninth  aRBlgnmenta 
of  error  are  based  upon  exceptions  to  the  fol- 
lowing parts  of  the  charge  glren  by  the 
court:  "A  defendant  must  himself  be  rea- 
sonably free  from  fault  In  the  Inception  of 
the  difficulty  In  which  such  homicide  may  be 
committed."  **No  one  can  by  his  own  act 
provoke  a  difficulty  with  his  adversary,  and, 
having  provoked  sncfa  difficulty,  act  under  the 
necessity  produced  by  this  difSculty,  and  kill 
his  adversary,  and  justify  such  bomldde  un- 
der a  plea  of  self-defense.**  "In  other  words, 
fit  one  with  hatred  and  malice  In  his  heart 
ngatnst  a  particular  person  provoke  a  diffi- 
culty with  that  persM  by  act,  words,  or  oth- 
OTwlse,  and  then  In  such  difficulty  kills  that 
person,  be  cannot  justify  the  act,  although  in 
the  progress  of  such  difficulty  there  exists  • 
necessity  to  kill  In  order  to  save  his  life  or 
preserve  his  person  from  13ie  Imminent  danger 
of  great  harm,  and  although  the  person  kill- 
ed did  make  the  first  attack  In  the  particular 
difficulty  In  which  the  homicide  occurred, 
having  been  provoked  thereto  by  the  acts  or 
words  of  the  other."  "Before  one  not  rea- 
sonably free  from  blame  In  the  Inception  of 
tbe  difficulty  can  justify  a  homicide  under  the 
plea  of  self-defense,  he  must  have  honestiy 
and  bona  fide  declined  tbe  combat" 

These  asslgnmeuts  are  argued  together  by 
the  defendant.   His  first  and  principal  ob- 
jection to  the  charges  In  question  Is  that 
tbere  was  no  evidence  of  aggression  on  the 
part  of  the  defendant  upon  which  to  predi- 
cate them,  and  they  tended  unjustly  to  lead 
the  ixay  to  believe  that  the  defendant  had 
provoked  a  difficulty  which  was  really  forced 
upon  him.   The  evidence  for  the  state  was  to 
the  effect  that  on  the  afternoon  before  the 
difficulty  Burton  and  the  defendant  had  a 
dispute  as  to  whether  the  latter  had  been 
engaged  In  a  fight  occurring  ha  the  shops  that 
nooming,  and  Burton  told  the  defendant  he 
could  not  work  for  him  any  more.   The  next 
morning,  while  at  work,  the  defendant  waa 
Informed  that  be  was  dlschai^ed  by  Burton's 
order,  whoreupon  he  left  the  shops,  procured 
a  loaded  pistol,  purchased  some  additional 
cartridges  for  tbe  pistol,  which  'he  put  loose 
in  Ikia  pocket,  then  returned  to  the  shops, 
went  up  to  where  Burton  was,  and  a  few 
words  were  exchanged,  the  first  of  which  tes- 
tified to  by  any  of  the  spectators  of  the  diffi- 
culty was  tbe  Ue  given  by  the  defendant  to 
Btirton.   Burton  replied,  "By  God,  Wn  so," 
atmking  the  fing^  of  his  left  band  In  the  de- 
fendenffl  fiaee  while  bis  right  hand  was  at 
Ilia  Mb.   Tbe  delttidant  QMveqpon  drew  Us 


pistol,  and  shot  Burton  five  times,  killing 
him.  We  do  not  deem  It  necessary  to  demou- 
strato  by  argument  the  fact  Uiat  this  testi- 
mony will  support  the  theory  of  original  ag- 
gression by  the  defendant  upon  which  the 
charges  were  foynded. 

It  Is  also  contended  tiiat  the  charge  should 
have  been  so  framed  as  to  give  the  defend- 
ant tbe  benefit  of  any  reasonable  doubt  as  to 
whetiier  he  was  in  fault  Tbe  general  charge 
of  the  court  sufficiently  covered  this  point; 
and  It  was  not  necessary  to  repeat  the  caution 
with  every  special  Instruction  given. 

It  may  be  observed  that  the  language  of 
these  instructions  Is  quite  broad,  and  cases 
may  arise  where,  in  order  to  present  the  ques- 
tion fairly  and  fully  to  the  Jury,  some  defini- 
tion should  be  given  of  what  constitutes  such 
provocaticm  of  a  difficulty  as  would  deprive 
one  of  the  right  of  self-defense  as  a  justifica- 
tion for  homicide.  Tbe  evidence  in  this  case, 
however,  did  not  demand  special  instructions 
upon  these  points.  The  theory  of  the  defense 
would  acquit  the  defendant  of  any  agency  in 
IHtrroklng  the  quarrel,  and  the  state  Intro- 
duced no  evidence  of  an  ambiguous  or  doubt* 
ful  act  of  provocation  by  the  -defendant  of 
such  character  as  to  require  a  carefully  quali- 
fied Instruction  to  prevent  injustice  to  him. 
Nor  were  such  instructions  requested  by  the 
defendant 

XVII.  The  thirtieth  to  the  thirty-eighth  as- 
Elgnmeuts,  which  relate  to  charges  requested 
by  the  defendant  and  refused  by  tbe  court, 
are  argued  togetb»  by  counsel,  and  will  be 
so  considered  by  us. 

The  first,  third,  fourth,  fifth,  slxtt,  and 
ninth  pf  these  charges,  numbered  respective- 
ly 2,  B,  6,  7,  18,  and  22,  are  objectionable  in 
tiiat  they  Ignore  the  necessity  for  a  belief  of 
danger  on  the  part  of  the  defendant  as  an 
element  In  the  defense  of  self-defense  based 
upon  apparent  danger,  and  authorize  acquit- 
tal when  reasonable  grounds  for  such  belief 
^st,  whetber  tbe  defendant  entertained  Hhb 
belief  or  not 

A  belief  In  his  danger  as  a  motive  for  bis 
action  Is  the  very  basis  of  self-defense  where 
the  danger  Is  only  ai^arent  not  real;  and 
such  eminent  writers  upon  criminal  law  as 
Bishop  and  Wharton  emphasize  this  to  tbe 
point  of  regarding  an  hcmest  belief  as  suffi- 
cient; whetha>  reasonable  or  not  to  the  or>- 
dlnary  mind,  provided  It  be  not  the  result  of 
negligence.  Our  law  has  qualified  this  by 
adding  that  the  belief  must  be  founded  upon 
such  aiH>earauces  as  would  Induce  the  same 
belief  In  tbe  mind  of  a  reasonable,  prudent 
and  cautious  man.  But  this  Is  merely  a 
qualification  of  the  right  of  the  accused  to 
defend  by  asserting  a  beli^  of  danger  as  the 
motive  for  the  homicide,  and  It  was  never 
intended  to  substitute  the  appearances  for 
the  belief  as  the  ground  of  this  defense. 
Lane  v.  State,  44  Fla.  — ,  32  South.  890,  and 
cases  cited.  It  Is  without  reason  to  say  that 
a  man  who  1«  aUe  to  see  Hiat  appearances  of 
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danger  are  deceptive,  who  Is  In  no  danger 
and  knowB  Uiat  he  Is  not,  should  be  acquitted 
as  acting  In  self-defense  because  men  of  only 
ordinary  reason  and  prudence  In  the  same 
situation  would  be  deceived  by  the  false  ap- 
pearance of  danger. 

-  The  general  charge  given  by  the  court  In- 
structed the  Jury  as  to  the  necessity  of  a  be- 
ll^ of  danger  by  the  defendant,  and  this 
would  have  tended  to  correct  the  error  In  the 
charges  aa  framed,  but  the  fact  that  error  In 
a  charge  may  be  neutralized  by  other  Instruc- 
tions given  does  not  make  it  «Tor  for  the 
court  to  refuse  to  give  the  faulty  instruction. 

These  instructiODS  are  also  defective  in  not 
containing  the  qualification  that  the  defend- 
ant must  not  be  the  aggressor  at  fault  In 
originating  the  quarrel,  which  was  in  Pad- 
gett T.  State,  40  Fla.  451,  tezt»  457,  24  South. 
146,  held  auffident  gronnd  for  refusing  sim- 
ilar Instructions. 

It  may  be  added  that  practlcalty  tiie  wliole 
of  these  several  instnictions,  in  so  far  as 
they  are  correct,  wwe  fully  and  fairly  ,  cov- 
ered by  the  general  charge  of  the  court  ex- 
cept aa  to  the  point  that  one  threatened  by 
another  has  a  legal  right  to  arm  himself  for 
eelf-protection.  If  instruction  upon  tills  point 
was  asked  as  a  basis  for  the  contention  that 
the  defendant,  when  be  armed  himself,  was 
acting  within  the  law,  it  had  no  support  in 
the  evidence  Introduced,  as  this  showed  that 
he  armed  himself  by  concealing  a  plsto}  upon 
his  person.  In  vlolatlou  of  law.  If,  on  the 
other  hand.  It  was  made  a  basis  for  the  con- 
tention that  the  defendant  would  not,  in 
arming  himself  for  self-protection,  become  so 
far  the  aggressor  In  whatever  difficulty  there- 
after arose  as  to  lose  the  right  of  self-de- 
fonse,  this  so  obviously  followed  from  the 
various  Instructions  given  the  Jury  In  regard 
to  the  rlgbt  of  self-defense  that  It  was  not 
error  to  decline  to  give  It  when  embodied 
in  an  Instruction  obnoxious  to  both  of  the 
objections  which  we  have  above  pointed  out 

The  second,  seventh,  and  eighth  instruc- 
tlons  refused,  numbered  respectively  4,  20, 
and  21,  were  sufficiently  covered  by  the 
charge  given  by  the  court,  which  was  char- 
acterized by  great  fullness  and  fairness  in 
treating  of  the  defendant's  case. 

XVIII.  The  thirty-ninth  assignment  Is  bas- 
ed upon  the  refusal  of  the  court  to  give  to 
tiie  Jury  an  Instruction  that  the  voluntary 
appearance  of  witnesses  without  subpoena 
does  not  in  any  way  Impugn  their  truth,  or 
affect  or  tend  to  impair  their  credibill^.  This 
Is  disposed  of  by  what  has  been  said  in  para- 
graph VII  of  this  opinion. 

XIX.  During  a  portion  of  the  argument 
for  tbe  defendant  and  of  the  closing  argu- 
ment for  the  state  the  state  attorney  ab- 
sented himself  from  tbe  courtroom.  Tbe 
closing  argument  for  the  state  was  made  by 
counsel  employed  by  the  state  attorney  to  as- 
sist him  in  the  case;  but  at  whose  Instance 
or  at  whose  expense  Is  not  shown.  In  the 


case  of  Thalbelm  v.  State,  88  Fla.  109.  20 
South.  938,  It  was  held  that  private  counsel 
might  be  employed  to  aid  the  state  attorney 
in  a  prosecution,  but  the  case  should  not 
be  surrendered  to  tbe  exclusive  management 
of  counsel  privately  employed,  but  should  be 
conducted  by  and  under  the  supervlson  of 
the  public  prosecutor.  In  this  case,  at  the 
time  of  tbe  state  attorney's  absence  from 
tbe  courtroom,  tbe  whole  of  tbe  evidence 
In  the  case  had  been  Introduced,  and  the 
state's  theory  of  the  case  developed  In  tbe 
opening  argument  made  by  the  state  attor- 
ney to  the  Jury.  Tbe  argument  of  the  other 
counsel  could  best  be  controlled,  in  case  of 
need  therefor,  by  the  court  rather  than  by 
the  state  attorn^.  No  objection  was  made 
to  the  absence  of  the  state  attorney,  nor  to 
proceeding  with  the  argument  without  him, 
Hlthough  his  absence  was  known  to  tbe  de- 
fendant wbo  Is  one  of  those  who  sweaia 
to  It  We  know  of  no  authority  wMcb  would 
support  a  reversal  of  the  Jadgment  uptm 
this  ground  under  dxcomstancefi  such  m 
these. 

XX.  The  last  assignment  of  error  is  based 
upon  the  refusal  of  tbe  court  to  set  aside 
the  VOTdlct  and  grant  a  new  trial  because 
the  Jury  were  not  drawn  nor  renlre  Issued 
according  to  law,  as  shown  by  the  affidavits 
attached  to  the  motion  for  a  new  trlaL  The 
only  ground  of  the  motion  for  a  new  trial 
which  questions  tbe  regularity  of  the  organi- 
zation of  the  Jury  la  the  first  as  follows: 
"Because,  as  appears  from  the  answers  ot  the 
Jurors  on  their  voir  dire,  ,  the  Jury  was  not 
drawn  from  the  body  of  the  county,  as  re- 
quired by  the  order  of  tbe  court  but  prac- 
tically from  one  precinct  In  the  county,  to 
wit  the  precinct  of  Mandarin."  This  was 
supported  by  affidavits  of  tbe  defendant  and 
bis  attorneys  that  fbey  w^re  Informed  that 
42  of  tbe  GO  Jurors  summoned  In  ttie  case 
were  from  Mandarin  precinct  and  that  the 
prosecuting  attom^s  bad  great  personal  in- 
fluence In  that  precinct.  The  deputies  of 
tbe  sheriff,  who  summoned  the  Jury,  filed 
affidavits  that  only  18  of  the  Jurors  came 
from  that  precinct  and  the  answers  of  the 
Jurors  themselves,,  aa  given  on  their  voir 
dire,  and  upon  which  the  motion  was  based, 
show  only  three  more  than  that  number  to 
be  from  Mandarin  or  its  vicinity.  The  mo- 
tion, therefore,  Is  not  supported  by  the  evi- 
dence upon  the  point  even  if  a  panel  consti- 
tuted as  charged  In  the  affidavits  of  the  de- 
fendant would  be  illegal.  Moreovor,  the 
facts  disclosed  by  the  examination  of  the 
Jurors  on  voir  dire  were,  of  course,  tben 
made  known  to  the  defendant  and  his  coun- 
sel, and,  If  they  disclosed  ground  of  objec- 
tion to  the  panel,  tbe  defendant  should  have 
availed  himself  of  It  before  verdict.  Rev. 
St  1892,  i  2037;  Steele  v.  Malony,  1  MinxL 
847  (Oil.  257);  12  Ency.  PI.  &  Pr.  424. 

This  is  the  only  attack  upon  tbe  Jury  cov- 
ered by  the  assignments  of  ^rrw*  and  tb« 
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onl7  one»  therefore,  which  need  be  consid- 
ered. Lawrence  t.  State,  supra;  Johngon  t. 
State,  Bopra.  None  of  the  other  objections 
to  it  which  are  now  ni^ed  was  presented  In 
any  way  to  the  lower  court;  nor  are  they 
presented  to  this  .court,  except  In  the  brief 
of  counsel,  and  none  of  them  goes  to  the 
fairness  or  competency  of  any  of  the  Jorors, 
but  merely  to  the  regularity  of  their  procure- 
ment 

The  refusal  to  GonsldK  them  does  not  In 
any  fray  conflict  with  the  recent  dedaion  of 
this  court  in  the  case  of  Parker  t.  Dekle,  85 
South.  4,  as  that  case  authoriseB  the  court 
to  consider. ,  without  assignment  of  error, 
only  errors  Jurisdictional  or  fundamental  In 
character,  and  not  all  emn  apparent  upon 
the  record. 

The  evidence  was  sufficient  to  aui^ort  the 
verdict  of  the  Jury,  and  the  judgment  of 
the  court  below  will  be  ai&nned. 

OABTBB,  J.  (dissenting).  The  thirtieth 
and  thirty-second  as^punents  of  error  are 
based  upon  exceptloiui  taken  to  the  refusal 
to  give  the  followlns  Instructions:  "No.  2. 
A  person  whose  life  or  Umb  has  been  threat- 
ened by  another  has  a  right  to  arm  himself 
to  protect  his  life  w  Umb  from  anticipated 
injury.  He  Is  not  compelled  to  keep  away 
from  where  Ids  adversary  is,  if  he  baa  law- 
ful business  where  he  is  likely  to  meet  his 
adversary.  He  has  no  right  to  arm  himsdf 
for  the  purpose  of  bunting  down  his  adver- 
sary or  killing  him,  but  if  be  arms  himself 
for  self-protection,  and  meets  his  adversary, 
and  such  adversary  makes  an  overt  demon* 
atration  calculated  to  induce  in  the  minds  of 
a  reasonable,  cautious  man  a  belief  from  the 
circumstances  by  which  he  wss  surroonded 
that  his  life  or  person  is  In  Imminent  danger 
unless  he  fires  the  fatal  shot,  then  he  has  a 
right  to  use  the  weapon  with  which  he  has 
armed  himself  for  self-protection,  and,  if  he 
does  so,  and  kills  his  adversary,  the  killing 
is  excusable.'* 

"Na6.  If  you  believe  from  the  evidence 
that  en  the  morning  of  the  homicide  the  de- 
fendant went  to  the  railroad  shops  in  Fer- 
nandina  for  the  purpose  of  getting  his  tools, 
or  for  other  lawful  purpose,  and  that  while 
walking  In  the  direction  of  where  his  tools 
were  he  was  spoken  to  by  the  deceased,  and 
If  yoti  further  believe  from  the  evidence  that 
the  deceased  advanced  towards  him,  and  that 
the  deceased  used  opprobrious  language,  and 
tbrmtened  to  kill  the  accused,  or  to  put  him 
ont  of  the  shops  [and  If  you  further  believe 
that  the  conduct  and  actions,  coupled  with 
the  tbreatened  language  of  the  deceased,  was 
sncb  as  to  Induce  a  reasonable,  cautious  man 
to  believe  from  the  circumstances  by  which 
he  was  surrounded  that  bis  life  or  person 
was  tn  Imminent  danger  unless  be  flred  the 
fatal  shot,  then  the  killing  would  be  ex- 
cusable, and  from  the  circumstances  as  they 
appeared  to  ttie  defendant  Sylvester,  in  the 


light  of  the  evidence  must  be  adduced  the 
excusing  belief  at  the  exl^oice  of  Imminent 
danger  to  his  life  or  peraoi^." 

The  testimony  for  both  the  state  and  the* 
defense  showed  that  on  the  morning  of  the 
homldde  the  defendant  was  notified  that  he 
was  dlsdarged  by  order  of  the  deceased, 
and  that  he  thereupra  left  ttie  slu^  where 
he  was  employed,  but  subuqnently  returned, 
armed  with  a  pistol,  which  he  bod  procured 
while  away,  and  there  was  testimony  tending 
to  prove  every  fact  hypothesized  In  the  re- 
fused Instructions. 

The  fact  that  defendant  armed  himself  and 
returned  to  the  shops,  where  he  had  reason 
to  know  the  deceased  would  be  found,  was 
one  of  the  most  incriminating  chrcumstances 
proven  against  blm.  According  to  his  tes* 
tlmony,  he  armed  himself  for  self-protection 
only,  fearing  the  deceased  would  attempt  to 
cany  out  his  threats  of  the  day  before;  and 
^rent  to  the  shops  not  for  the  purpose  of 
provoking  a  difficulty  with  the  deceasisd,  but 
to  get  certain  tools  which  he  had  left  there, 
and  to  get  his  traveling  card  stamped,  and 
the  mon^  due  him  for  wwk  in  the  shops. 
He  liad  a  right  to  an  instmction  from  the 
court  fbatt  if  the  fftcts  so  tesUfled  to  and 
hypothesised  In  the  instruction  were  true,  he 
would  not  be  derived  of  his  right  of  self- 
defense  reason  of  procuring  the  weapui 
and  returning  to  the  shops  with  It  The 
court  bttd  not  defined  the  expresdons  "rea- 
sonably free  from  faul^  and  "provoke  a 
difficulty.*'  used  in  the  general  charge,  and 
tlie  reftiral  of  the  second  instruction  left  the 
jury  free  to  say  that  even  though  defendant 
armed  himself  for  sdf-protection  alone,  and 
returned  to  the  shops  for  legitimate  purposes, 
and  with  no  Intention  of  harming  the  de- 
ceased, yet  sucb  conduct  placed  him  in  the 
wrong  In  the  inception  of  the  difficulty,  there- 
by forfeiting  his  right  of  self-defense.  The 
fact  that  defendant  went  away,  armed  him- 
self, and  returned  was  one  from  which  the 
Jury  could,  and  most  probably  would,  draw 
inferences  most  harmful  to  defendant  and 
he  had  a  right  to  guard  against  improper  in- 
ferences. If,  as  a  matter  of  law,  under  the 
circumstances  stated  in  the  Instruction,  he 
had  not  forfeited  his  right  of  self-defense  by 
such  conduct.  The  instruction  was  correct 
and  the  court  committed  an  error  from  which 
injury  may  have  resulted  to  defendant  in  re- 
fusing it  Gourko  V.  United  States.  153  U. 
8.  183,  14  Sup.  Ct.  S06,  38  L.  Bd.  680;  Bla- 
lack  V.  State,  79  Miss.  617,  31  South.  106. 
See,  also.  Smith  v.  State,  26  Fla.  617,  6 
South.  482.  The  court  did  Instruct  the  Jury 
that  "a  person  who  goes  to  a  place  on  law- 
ful business,  and  is  suddenly  attacked  in  such 
manner  and  under  such  circumstances  as 
would  lead  a  reasonable,  prudent  man  to  be- 
lieve tliat  he  was  in  Imminent  danger  of 
death  or  great  personal  injury,  and  does  be- 
lieve this,  and  that  it  was  necessary  to  fire 
the  fatal  shot  to  avtdd  such  dango:,  and. 
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acting  on  tUa  belief,  doei  flie  a  fiital  shot 
Is  not  required  to  retreat  to  the  wall,  bnt 
.may  stand  Mb  gromid**;  bnt  this  Is  quite  a 
different  tbing  fnmi  aajing  that  the  party 
under  such  drcnmatances  will  be  excnsabl^ 
or  that.  If  a  party  goes  to  a  place  on  lawful 
business,  and  Is  suddenly  attacked,  he  may 
kill  In  self-defense,  even  though  be  bad  pre* 
Tionsly  armed  himself,  If  such  arming  was 
only  tx  the  purpose  of  self-defense,  as  re> 
quired  In  the  refused  InstmctlonB. 

The  twelfth  InstmctlOD  given  on  behalf  of 
defendant  was  practically  the  same  as  the 
fifth  refused,  except  that  it  omitted  the 
words  "or  for  other  lawful  purpose,"  requir- 
ed the  defendant  to  belieTe  that  his  "Ufe  or 
limb  was  In  danger,"  and  omitted  the  words, 
"and  from  these  circumstances  as  they  ap- 
peared to  the  defendant,  Sylvester,  In  the 
light  of  the  evidence,  must  be  adduced  the 
ttcuBlng  belief  of  the  existence  of  Imminent 
danger  to  bis  life  or  person."  Although  the 
court  In  its  general  charge  instmcted  the 
Jury  that  the  defendant  must  not  only  have 
had  reasonable  ground  to  believe,  but  that 
be  must  have  believed,  that  he  was  in  Imml* 
nent  danger  of  death  or  great  bodily  harm  In 
order  to  justify  the  killing  on  the  ground  of 
self-defense,  there  was  nowhere  In  the  charge 
a  suggestion  as  to  how  the  Jury  were  to  as- 
certain the  existence  or  nonexistence  of  the 
belief.  The  latter  portion  of  the  fifth  re- 
quested InstractloD  was  pertinent  and  ma- 
terial, because  It  told  the  jury  how  they 
were  to  ascertain  whether  the  belief  exist- 
ed or  not,  to  wit,  from  the  circumstances  as 
they  appeared  to  the  defendant  in  the  light 
of  the  evidence;  and  this  part  of  the  In- 
struction, together  with  all  that  I  have  in- 
cluded in  brackets,  was  copied  almost  liter- 
ally from  the  opinion  In  the  case  of  Plnder 
V.  State,  27  Fla.  870,  8  South.  837,  26  Am.  St 
Rep.  76.  There  is  not  a  suggestion  in  the 
testimony  tending  to  show  that.  If  reasonable 
ground  existed  for  exercising  the  light  of 
self-defense,  the  element  of  belief  on  the 
part  of  Sylvester  was  lacking.  On  the  con- 
trary, he  testified  to  his  belief  on  that  sub- 
ject, and  there  was  nothing  whatever  to  con- 
tradict It  It  may  be  said,  therefore,  that 
there  was  no  Issue  between  the  state  and 
the  defendant  as  to  the  fact  of  actual  belief, 
but  ooly  as  to  reasonable  ground,  and,  such 
being  the  case,  the  court  should  have  given 
the  Instruction  asked,  even  though  it  be  con- 
strued as  requiring,  rather  than  authorizing, 
the  jury  to  find  or  Infer  the  belief  from  the 
existence  of  the  reasonable  ground.  This, 
as  I  understand,  is  In  accordance  with  the 
decision  in  Finder's  Case  and  with  the  ruling 
In  Lovetf  B  Case,  80  Fla.  142,  text,  164,  11 
South.  5S0.  17  li.  R.  A.  706,  where  it  Is  said 
that  while  the  law  does  not  regard  the  belief 
as  Immaterial,  yet  where  there  Is  such  an 
apparent  necessity  as  would  naturally  cause 
a  reasonably  cantlons  or  prudent  man  to  be- 
Itere  that  the  necessity  was  actual,  a  defend- 


ant acting  under  such  circumstances  wlU  be 
accredited  by  the  jury  with  the  beUeC  that  the 
danger  was  actual,  and  the  killing  will  be 
excnsabler  and  that  the  law  regards  homi- 
cide committed  nndter  such  circumstances  of 
apparent  dan|^  as  done  under  the  Impelling 
Influence  of  a  reasonable  belief  tiiat  the 
atated  necessity  exists,  and  Uierefore  excnses 
the  killing  the  same  as  If  the  necessity  had 
been  real.  Instead  of  merely  apparent  X  do 
not  regard  the  case  of  Lane  v.  State,  44  Fla. 
— ;  82  South.  806,  as  modifying  or  overruling 
the  Finder  and  Lovett  Cases.  In  line's  Case 
the  only  question  considered  was  whethra: 
evidence  as  to  the  defendant's  bdief  was 
material,  and  this  question  was  answered  In 
the  affirmative.  No  question  as  to  the  pro- 
priety of  charges  upon  the  Bubject  was  there 
Involved,  and,  as  the  charge  requested  In 
this  case  Is  In  accordance  with  the  Lovett 
and  Finder  Cases,  It  should  have  been  given 
under  the  tacts  developed  in  evidence  here. 
The  court  in  this  case,  by  holding  this  In- 
struction properly  refused,  extends  the  doc- 
trine of  the  Lane  Case  eo  far  as  to  overrule 
the  authority  of  the  Plnder  and  Lovett  Gases 
to  the  proposition  I  have  cited,  although 
those  cases  are  not  referred  to  In  the  opin- 
ion. I  regret  that  such  Is  the  case,  for 
under  our  rulings  the  right  of  self-defense  is 
out  of  harmony  with  decisions  elsewhere 
under  similar  statutes,  and  out  of  harmony, 
with  declslops  following  the  common  law. 
Perhaps  the  nearest  approach  to  our  doctrine 
l8  maintained  In  South  Carolina,  where  it  is 
held  that  the  Jury  should  not  ask  themselves 
the  question  what  they  would  have  done  un- 
dex  the  circumstances  surrounding  the  ac- 
cused at  the  time,  nor  should  they  place 
thems^ves  In  the  shoes  of  the  defendant  at 
the  time,  but  they  should  look  carefully  at  all 
the  circumstances  surrounding  the  accused 
as  they  appeared  at  the  time  the  fatal  wound 
was  inflicted,  and  ask  then^elves  two  ques- 
tlons:  First  Did  the  accused  at  the  time 
believe  that  he  was  in  such  Immediate  dan- 
ger of  lOBlng  his  Ufe  or  sustaining  serions 
bodily  harm  that  it  was  necessary  for  his 
own  protection  to  take  the  Ufe  of  his  as- 
sailant? Second.  Were  those  circumstances 
such  as  would  justify  such  a  belief  In  the 
mind  of  a  person  of  ordinary  firmness  and 
reason?  State  v.  Wyse,  83  S.  C.  682,  12  S. 
B.  666.  I  do  not  find  that  this  doctrine  is 
maintained  In  any  otber  state.  The  Supreme 
Court  of  the  United  States  hold  that  the  de- 
fendant must  believe  under  circumstances 
that  would  lead  a  reasonable  person  to  t>e- 
lleve.  Allen  v.  United  States,  164  U.  S.  492. 
17  Sup.  Ct  164,  41  L.  Ed.  628.  In  West 
Virginia  and  Indiana  it  Is  held  that  the 
defendant  must  believe  upon  grounda  which 
the  jury  think  justified  him  in  believing,  and 
condemn  Instructions  which  require  the  clr- 
cumatancea  to  be  such  as  to  create  reason- 
able apprehension  In  the  mind  of  a  man  of 
onUnary  Intdllgence  and  courage,      In  the 
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T^nH  «f  ft  man  of  ortflnaiy  pnidsnc&  State 
▼.  Oabi.  20  W.  Ta.  079;  Batten  t.  State,  80 
Ind.  894  (two  well>coD8ldered  casea).  The 
nile  In  tbla  state  la  that  the  defendant  mxait 
bellere  upon  rronnda  tiiat  would  Induce  a 
reasonable,  prudent,  tnd  cantlous  man  to  be- 
Itore.  IforrlBon  t.  State*  42  Fla.  149,  2S 
Sontta.  97.  And  In  Lane^a  Oaie  we  held  tbat 
evidence  aa  to  defmdant^a  actual  belitf  Is 
not  admlaaible  unless  and  until  natonable 
grmnd— L  e..  such  anpearancea  as  would  In- 
dnce  a  reasonable,  cantloua,  and  prudent 
man  to  believe— Is  first  sbown,  tbeietty  In 
effect  boldlng  tbat  d^endantfs  belief  becomes 
material  .only  when  reasonable  ground  Is 
shown.  In  Missouri,  wbere  the  statute  xeg- 
ulatlng  adf-defense  Is  like  ours,  the  court 
saTs:  "Tbe  question  propounded  to  the  de- 
fendant when  on  tbe  stand  as  a  witness  as 
to  whether  be  really  apprehended  thiat  Tin- 
leas  be  shot  Wblte  be  (White)  would  Inflict 
great  bodily  barm  aa  blm,  was  properly  ex- 
cluded. Tbe  answer  to  such  a  question 
would  tuTe  been  perfectly  immaterial,  and 
eutltled  to  no  weight  whatever.  The  fitat- 
nte  provides  that  a  homicide  shall  be  Ja»> 
tlflable  'when  there  shall  be  reasonable  cause 
to  apprehend  a  design  to  commit  a  felony  or 
to  do  some  great  personal  injury,  and  there 
shall  be  reasonable  cause  to  apprehend  Im- 
mediate danger  of  such  design  being  accom- 
plished.* The  queetloD  to  be  settled  by  the 
Jury  was  whether  the  defendant  had  rea- 
sonable cause  to  apprehend  Injury  to  his 
life  or  limb.  It  was  a  matter  of  no  impor- 
tance whether  the  defendant  Imagined  him- 
self to  have  reasonable  cause  to  apprehend 
danger  or  not  His  opinion  about  the  mat- 
ter was  of  no  Importance,  and  was  not  legiti- 
mate evidence.  It  was  for  the  Jury  to  say, 
on  the  facts  In  evidence,  whether  the  de- 
fendant bad  reasonable  cause  to  apprehend 
danger  to  bis  life  or  limb  or  not"  White  v. 
Mazcy,  64  Mo.  562.  This  ruling  is  repeated 
in  Stete  v.  Gonce,  87  Mo.  627.  In  Wisconsin, 
from  which  state  I  feel  sure  our  stetute  was 
adopted,  tbe  court  say  to  Clifford  v.  State, 
£8  Wis.  477,  text,  487, 17  N.  W.  804, 308:  "The 
appearances  most  Jiave  given  tbe  defendant 
reasonable  ground  to  apprehend  that  auch  de- 
sign would  be  accomplished;  not  that  they 
caused  him  to  apprehend  the  danger,  reason- 
able or  unreasonable,  because  to  ascertain 
sncb  a  state  or  condition  of  the  mtod  of  the 
defendant  would  be  Impossible.  The  lan- 
guage of  the  statute  la,  'When  there  shall 
be  reasonable  ground  to  apprehend  a  design 
to  commit  a  felony  or  to  do  some  great  per- 
sonal  injury  and  there  shall  be  reasonable 
cause  for  believing  that  there  Is  Imminent 
danger  of  such,  desigu  being  accomplished,' 
etc.  Tbe  statute  precludes  any  other  crite- 
rion than  reasonable  ground  to  apprehend 
and  reasonable  cause  for  believtog.  The  stat- 
ute cannot  be  extended  by  constmction  or  by 
other  language,  and  a  trial  court  cannot  do 
better  than  Instruct  fb«  ivrj  In  the  precise 


languafs  of  tike  statntb"  And  In  tliat  stats 
it  seems  that  tbe  defeaidant'a  right  of  self- 
def  6nae  Is  to  be  testsd  1^  what  an  ordinarily 
prudent  man  would  taave  done  In  tbe  posi- 
tion of  the  accused,  bearing  what  be  heard, 
seeing  what  he  saw,  knowing  what  he  knew. 
Perugl  T.  Stete,  104  Wla.  230,  80  N.  W.  08B. 
76  Am.  St  Rep.  866;  Frank  v.  State,  94  Wla. 
211.  68  N.  W.  6fi7.  The  doctrine  maintained 
by  the  great  tezt-writen  seems  to  be  tbat  In 
determining .  what  Is  reasonable  ground  it 
must  be  Judged  of  from  d^endantfa  stands 
point  as  a  reasonable  man,  and  not  from  tbat 
of  tbe  Ideal  'Reasonable,  cautioua,  and  pru- 
dent man."  1  Bishop's  New  Orim.  Law,  | 
80S2.  and  note^  874;  Wharton  oa  HomlddSb 
I  408  et  seq.  This  court  should  hold  either 
with  those  f  dilowlng  the  ODmnitm  law  that 
the  defendant's  actual  belief,  based  upon 
grounds  reasonable  to  Um,  or  with  those 
having  statutes  like  ours  that  reasonable 
grounds  alone— t  e.,  auch  as  would  toduce  a 
reasonable,  prudent,  and  cautious  man  to  be- 
lieve—will  Justify  on  the  ground  of  self-de- 
fense. But  we  hold  with  neither  wlien  we 
say  tbe  defendant  must  have  believed  up<m 
grounds  that  would  have  Induced  a  reason- 
able, prudent  and  cauttous  parson  to  believe. 
But,  aside  from  these  consid^ations,  how  is 
tbe  defendant's  belief  to  be  ascertained?  And 
what  amount  of  proof  must  there  be  to  re- 
quire tbe  Jury  to  And  Ita  existence?  The 
belief  must  ordinarily  be  proved  by  circum- 
stances. It  must  be  deduced  as  an  lnfer«ice 
from  facts  proTen.  If  the  facta  shown  in 
evidence  be  such  that  a  reasonable,  cautlona, 
and  prudent  person,  placed  in  defendant's 
situation,  would  have  believed  hta  life  In  im- 
minent peril,  and  tbe  defendant  acted  under 
auch  circumstances,  does  not  this  prove  the 
defendant's  belief?  The  matter  of  belief  ta 
an  operation  of  tbe  mind.  If  the  mtod  of  a 
reasonable,  cautious,  and  prudent  p^csim 
would  have  been  impressed  by  the  circum- 
stencea  with  a  belief,  can  it  be  said  the  de- 
fendants was  not?  We  can  ordinarily  aa- 
certein  the  existence  of  a  belief  in  one  person 
only  by  inquiring  what  others  would  have 
believed  under  like  circomatancea.  The  fast 
that  the  defendant  (who  Is  ,tbe  only  person 
that  can  give  direct  testimony  as  to  belief) 
may  testify  as  to  his  belief  does  not  alter 
the  question,  for  the  credibility  of  his  tes- 
timony win  inevitably  be  tested  by  the  rule 
«B  to  what  others  would  have  believed  under 
like  drcumstances.  The  tostructlon  here  un- 
der consideration,  giving  It  the  most  strained 
Interpretation,  merely  told  the  Jury  that  If 
the  circumstances  were  such  as  to  Induce  a 
reasonable,  cautious,  and  prudent  man  under 
like  circumstances  to  believe,  then  tbe  de- 
fendant must  be  accredited  with  the  requisite 
belief;  and  to  view  of  the  fact  that  defend- 
ant testified  that  he  did  believe,  and  there 
was  no  evidence  tending  to  show  that  he  did 
not  believe,  the  Instruction  should  have  been 
given.  I  have  not  found  a  single  caae^  nor 
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does  the  conrt  cite  one,  where  It  hae  been 
held  that  proof  of  clrcumstimces  and  overt 
acts  Buffldent  to  Induce  a  reasonably  caotiouB 
and  pradent  man  to  believe  would  not,  as  a 
matter  of  law,  be  aufflcient  to  prove  that  the 
defendant  believed  when  acting  under  the 
same  drcamstances.  In  reason  those  facts 
are  sufficient;  and.  If  the  law  so  deems  them, 
the  court  should  so  Instruct  the  Jury.  I 
have  not  overlooked  the  use  of  the  word 
"adduced"  for  "deduced,"  used  In  this  In- 
struction, which  I  think  could  not  tiave  mis- 
led the  Jury,  nor  the  use  of  the  words  "life 
or  limb"  and  "life  or  person."  used  in  both 
instructions,  instead  of  the  words  "life,  or 
some  great  personal  Injury."  The  same  words 
are  used  in  the  general  charge  of  the  court, 
and  tn  other  instruetiona  given  on  b^It  of 
defendant,  and,  taken  In  connection  with  the 
general  charge,  the  Jury  conld  not  have  been 
misled  Into  th«  belief  that  those  words  as 
used  implied  less  than  the  words  '*llfe,  or 
some  great  pezBcmal  Injury/'  I  onderstand 
the  court  apisoTca  Ihe  ruling  lefoslng  the 
InstmcUons  iq;»on  twp  grounds:  First,  be- 
cause theiy  omit  to  state  the  rule  as  to  sdf- 
defense  when  the  party  Is  himself  at  fault 
and  was  the  aggrasBW  bi  the  difficulty;  sec- 
ond, because  they  do  not  correctly  instruct 
the  Jury  as  to  defendants  bdlef.  I  have 
already  considered  the  fifth  request  in  the 
light  of  the  second  objection,  and  as  to  the 
second  instruction  I  do  not  think  the  last 
ol^ection  is  traable  tor  two  rea&cnis:  Ftet, 
because  tha  conrt  in  its  general  charge,  and 
in  Instmctions  given  on  behalf  of  defendant; 
told  the  Jury  tiiat  defendant  must  bare  be- 
lieved, in  order  to  be  Justified,  so  Uutt  the 
Jury  could  not  have  been  misled  in  that  re- 
spect by  giving  the  charge  asked;  and,  sec- 
ond, even  if  the  charge  is  open  to  the  con- 
struction that  it  tells  the  Jury,  as  a  matter 
of  law,  that  the  facts  stated  require  a  finding 
of  the  reqnisito  beUef,  I  thinly  it  was  correct 
under  the  facts  of  the  case^  for  reasons  al- 
ready stated.  As  to  the  other  objection,  vis., 
that  the  instructions  unit  to  state  the  rule 
as  to  self-defMue  when  the  party  Is  himself 
at  Oralt  and  was  the  aggressor  in  the  dlffl- 
colty,  tbe  eoort  had  already  In  the  general 


charge  fully  and  elaboratly  instructed  the 
Jury  that.  In  order  to  Justll^  on  the  ground 
of  self-defense,  the  defendant  must  himself 
have  been  reasonably  free  from  fault,  and 
must  not  have  provoked  the  difficulty.  In 
the  case  of  Padgett  v.  State,  iO  Fla.  461. 
text,  457,  24  South.  14G.  relied  on  to  sustain 
this  branch  of  the  contention,  the  proofs  both 
for  the  state  and  the  defendant  tended  to 
show  that  the  defendant  was  not  free  from 
fault,  so  that  the  requested  instruction  In 
that  case,  unqualified  as  it  was.  was  not  Jus- 
tified by  the  facts.  But  h^  the  testimony 
for  defendant  tends  to  show  the  contrary, 
and  be  had  a  right  to  an  Instruction  based 
upon  the  truth  of  the  evidence  produced  by 
him.  Besides,  In  view  of  the  general  charge 
of  the  court,  the  Jury  conld  not,  by  this  in- 
struction, have  been  misled  into  supposing 
that,  if  defendant  provoked  the  difficulty,  he 
could  arail  himself  ct  the  right  of  self-de- 
fen8&  I  think  there  was  no  error  in  re- 
fusing the  other  requested  instructions  as- 
signed as  error,  because  they  were  all  in 
snbstance  embraced  in  the  charges  given. 

The  matters  soiq;ht  to  be  presented  under 
the  forties  assignment  of  error  are  not  prop- 
erly before  the  court,  because  not  assigned 
as  error.  Besides,  some  of  the  argument  of 
counsel  now  asserted  to  have  been  lianuful 
and  improper  was  not  excepted  to  at  the 
time,  and  this  cannot  be  considered  for  that 
reascm.  Having  determined  that  the  matter 
Is  not  so  presented  as  to  require  considera- 
tion, I  think  the  conrt  is  not  Justified  in  go- 
ing further*  and  deciding  upon  the  matter, 
for,  even  though  not-  strictly  obiter.  It  Is 
wholly  unnecessary;  and  my  eTp&Aence  has 
taught  me  that  intlmatioiis  as  to  Uie  law 
upon  mattors  not  necessary  to  be  decided 
Inlng  trouUe  to  an  app^te  court  and  con- 
fusion in  the  law.  Courts  are  not  so  carefnl 
to  be  right  In  their  remarks  upon  matters 
not  necessary  to  be  decided,  nor  to  stste  the 
legal  principles  with  exactness.  For  these  rea- 
sons I  express  no  <9inlon  upon  tbeae  matters. 

Upon  other  qnestkms  discussed  In  the  opin- 
ion, while  I  do  not  agree  to  an  that  is  said 
regarding  some  of  them,  I  concur  in  the  con- 
clusions reached. 
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OBOSKY  T.  STATB. 

^nprenw  Gonrt  of  Florida,  DIvliloB  A.  Oct. 

20.  1903.) 

BRSAKINQ  AND  BNTERINO— IKDICTWHT^ 
aVIDBNCB— VARIANCB. 

I.  Is  ao  indictment  or  information  charging 
the  crime  of  breakios  and  entering  a  buildiog 
with  intent  to  commit  larceor.  it  u  not  neces- 
aary  to  allege  the  name  of  the  owner  of  the 
articles  in  said  building  which  the  defendant 
intended  to  steal,  yet,  where  the  said  articles 
are  alleged  therein  to  be  the  property  of  a  cer- 
tain named  person.  It  is  incumbent  apon  the 
state  to  prove  said  ownership  bb  laid,  and  a 
failure  so  to  do  will  constltnte  a  fatal  Tailance. 

(SyllahDS  Ir  the  Oonrt) 

Sbror  to  Otrcult  Court,  Dade  Oonntr;  Xl* 
nor  B.  Jonee,  JnOga. 

Jacob  Grosky  wu  convlctea  of  burglary, 
and  brings  error.  BererBed. 

Geo.  A.  Worley  (B.  H.  Seymour,  on  the 
brief),  for  pUODtifl  in  error.  J.  B.  Whltileld. 
Atty.  Qen.,  for  the  State. 

SHACKLBFOBD,  J.  Tbe  plaintiff  In  er> 
ror,  Jacob  Crosky,  was  Indicted,  tried,  and 
cottTicted  In  the  circuit  court  of  Dade  county 
of  the  crime  of  breaking  and  entering  "the 
storehouse  and  barroom  of  one  W.  N.  Woods, 
wltb  intent  to  commit  a  felony,  to  wit,  with 
intent  to  steal,  take,  and  carry  away  certain 
goods  and  chattels  therein  being,  of  the  value 
of  twenty-flve  dollars  of  the  property,  goods, 
and  chattels  of  tbe  said  W.  N.  Woods."  The 
plaintiff  in  error  was  sentenced  to  confine- 
ment at  hard  labor  In  the  State  Penitentiary 
for  a  period  of  five  years,  and  seeks  reversal 
here  by  writ  of  error.  Three  errors  are  as- 
signed, but  all  present  the  single  question  as 
to  whether  or  not  the  testlmcAiy  was  snffl- 
clent  to  support  the  verdict,  and  hence  they 
may  be  considered  together.  Setting  forth 
the  testimony  in  detail  would  be  profitless. 
Suffice  it  to  state  that  there  is  considerable 
conflict  therein,  but  it  plainly  appears  there- 
from that  although  the  building  alleged  to 
bave  been  broken  into  and  entered  by  defend- 
ant was  the  property  of  the  said  W.  N. 
Woods,  as  charged  In  the  Indictment,  the 
goods  and  chattels  therein  contained  were 
not  tbe  property  of  tbe  said  Woods.  Does 
this  fact  constitute  such  a  variance  between 
the  crime  charged  in  the  indictment  snd  the 
evidence  as  to  make  it  fatal  and  warrant  a 
reversal?  As  was  said  by  this  court  in 
Charles  v.  State,  86  Fla.  691.  18  South.  369, 
**It  is  not  necessary,  In  an  Indictment  under 
our  statute  for  breaking  and  entering  a 
building  In  the  nighttime  with  Intent  to  com- 
mit a  misdemeanor,  by  stealing,  to  allege 
that  the  properl7  Intended  to  be  stolen  was 
actually  In  the  building  at  the  time  of  the 
breaking  and  entry  thereof."  In  Jones  v. 
State.  18  Fla.  889,  It  was  held  that  "In  an 
Indictment  for  burglary  In  the  nighttime, 
with  Intent  to  commit  larceny  of  money, 

I I.  See  BurgluT,  vol.  S.  Crat.  Dig.  Ii  47,  76,  77. 


goods,  and  chattels.  It  Is  not  necessary  to 
aver  what  specific  money,  goods,  or  chattels 
were  intended  to  be  stolen,  or  the  name  of 
the  owner  thereof."  In  Pells  v.  State,  20  Fla 
774,  It  was  held  that  "the  rule  Is  well  settled 
that  the  ownership  of  the  building  so  bur* 
glarlously  entered  must  be  alleged  in  the  in- 
dictment." Also,  see  GIvens  v.  State,  40  Fla. 
200,  23  South.  8S0;  Leslie  v.  State,  35  Fla. 
171,  17  South.  S55;  Kennedy  v.  State,  31 
Fla.  428,  12  South.  858.  While,  In  an  Indict- 
ment for  the  crime  charged  In  the  Indictment 
In  the  caSie  at  bar,  it  was  not  necessary  to  al- 
lege the  name  of  the  owner  of  the  articles 
which  tbe  defendant  Intended  to  steal,  yet, 
where  the  said  articles  were,  alleged  therein 
to  be  the  property  of  a  certain  named  per- 
son, we  are  of  tbe  opinion  that  It  was  in- 
cumbent upon  the  state  to  prove  said  owner- 
ship as  laid.  Having  failed  so  to  do  consti- 
tutes a  fatal  variance,  for  which  tbe  Judg- 
meut  must  be  reversed.  See  Commonwealth 
V.  Moore,  180  Mass.  46;  Neubrandt  v.  State, 
63  Wis.  80,  8  N.  W.  824;  2  East's  Pleas  of 
tbe  Grown,  B14;  1  Blsh.  Grim.  Proc.  IS  488. 
681,  682;  nnderhill's  Grim.  Bv.  U  32,  33; 
Wharton's  Grim.  Bv.  |  94;  1  Bussell's 
Grimes  (7th  Am.  Bd.)  82S.  For  an  Interest- 
ing discussion  of  the  question  of  variance, 
also  see  Burrett  v.  Doggett,  6  Fla.  332. 

As  tbe  case  will  have  to  be  reversed  upon 
this  point.  It  becomes  unnecessary  for  us  to 
consider  or  discuss  the  evidence  any  further, 
or  to  express  any  opinion  thereon. 

For  the  error  found,  the  Judgment  of  the 
drcnit  court  must  be  reversed  and  a  new 
trial  awarded,  and  it  Is  so  ordered.  The 
costs  of  this  appellate  proceeding  are  to  be 
taxed  against  the  connlsr  of  Dade. 

TATLOB,  G.  J.,  and  HOGKBB,  J.,  con- 
cnr.  OABTER,  P.  J.,  and  MAXWBLL  and 
OOOEBBLL,  JJ^  ooncnr  in  the  opinion. 


CU  Htaa.  66ft) 
STATB  ex  xel  BBBWBB,  DlsL  Atty.,  t. 
ABBAY  et  al. 

(Supreme  Oourt  of  MIsdsslppi   Oct  19,  1908.) 

P&IIUBT  BLBCTIONS— DECLARING  N0HINBB8 
— COUNTT  BXEGUTIVB  COMMITTEE 
-CORRSCTWa  WRONGS. 

1.  The  county  executive  committee  of  a  par- 
ty, in  declaring  one  nominated  for  an  office, 
necessarily  find  that  the  votes  cast  for  him 
were  legal. 

2.  Under  tbe  provision  that  the  county  exec- 
utive committee  of  a  party  shall  promptly  re< 
ceire  evidence  and  correct  wrongs  in  a  primary 
election,  a  defeated  candidate  for  nomination, 
who,  having  knowledge  of  facts  which  he 
claims  made  the  other  candidate  ineligible,  fail- 
ed to  preaent  them  to  the  committee  at  its  first 
meeting,  cannot  afterwards  compel  It  to  re* 
convene  and  pass  thereon. 

Appeal  from  Glrcoit  Gourt,  Tunica  Gonnty; 
S.  G.  Cook,  Judge. 

"To  be  ofliicially  reported." 

Mandamus  by  the  state,  on  the  relation  of 
Ban  Brewer,  district  attorney,  against  B.  V, 


Digitized  by 


Google 


86  SOUTHERN  RBPORTEB, 


QCtas. 


Abbay  and  others.  Writ  denied.  Petlttoner 
appeals.  Affirmed. 

Tbe  petition  sets  fortb  that  at  tbe  primary 
election  beld  on  the  6th  day  of  August,  1903, 
there  were  only  two  candlt^tes  for  the  nomt- 
natlou  of  the  Democratic  party  for  the  office 
of  county  treasurer,  viz.,  H.  T.  Tacker  and 
F.  O.  Robertson;  that  the  day  after  the  elec- 
tion a  quorum  of  said  committee  assembled 
and  received  the  returns  of  the  election  from 
the  respective  managers,  and,  on  motion  duly 
put  and  carried,  resolved  that  they  would 
not  canvass  the  returns,  but  would  accept 
the  statement  of  the  result  of  the  election, 
as  certified  and  signed  by  the  managers  and 
clerks,  as  correct,  and  that  thereupon  the 
committee  tabulated  and  combined  aald  state- 
ments, and  by  that  means  alone,  without 
canvassing,  scrutinizing,  or  investigating  ei- 
ther the  pollbooks,  tally  lists,  lists  of  voters, 
ballot  boxes,  or  ballots,  announced  the  names 
of  the  nominees  of  said  party  tor  county  and 
county  district  offices,  and  the  names  of 
those  candidates  to  be  submitted  to  second 
primary,  and  thereupon  adjourned  and  took 
no  further  proceeding  In  the  premises;  that 
the  committee  so  announced  that  tbe  said 
H.  T.  Tucker  had  received  243  votes,  and 
the  said  F.  O.  Robertson  141  votes;  that 
there  were  only  3S4  votes  cast  for  the  two 
persona  named  for  tne  nomination  of  county 
treasurer;  that  all  of  the  votes  cast  at  that 
election  for  the  nomination  of  the  county 
treasurer  were  either  cast  for  H.  T.  Tucker 
or  F.  0.  Bobertson,  and  that,  of  the  votes  so 
cast,  the  said  P.  O.  Robertson  received  not 
less  than  141,  and  the  said  H.  T.  Tucker  not 
exceeding  243;  that  at  and  before  tbe  hold- 
ing of  tliat  primary  election  the  said  H.  T. 
Tucker  was  a  member  of  said  executive  com- 
mittee; and  that  he  acted  as  such  with  ref- 
erence to  the  said  primary  election,  notwith- 
standing that  he  was  a  candidate  at  that 
election  for  the  nomination  as  county  treas- 
urer. The  petition  prays  for  a  writ  of  man- 
damus to  compel  the  said  committee  to  as- 
semble and  canvass  all  of  the  returns  of  tbe 
election  as  required  by  the  statute,  and,  aft- 
er so  doing,  to  declare  the  resnlt,  and  an- 
nounce the  name  of  the  nominee  of  said 
party  for  the  office  of  county  treasurer,  and 
that  said  committee  be  commanded  to  bear 
the  evidence  as  to  whether  or  not  the  said 
H.  T.  Tucker  was  a  member  of  the  said 
executive  committee,  and  acted  as  such  with 
reference  to  said  primary  election,  and  to 
determine  whether  or  not  he  was  snch  mem- 
ber and  so  acted,  and  if  said  executive  com- 
mittee shall  detmnlne  that  the  said  H.  T. 
Tatfter  was  such  member,  and  did  so  act 
with  reference  to  said  primary  election,  that 
they  be  commanded.  In  canvassing  the  re- 
turns of  said  election,  to  treat  as  illegal,  and 
not  to  count,  any  and  all  votes  cast  for  the 
said  H.  T.  Tucker  at  that  election.  The  de- 
fendants demurred.  The  grounds  of  demur- 
rer are  substantially  as  follows:  (a)  That  tbe 
petition  shows  that  they  liave  performed 


their  duties;  (b)  that  they  have  no  power  to 
reject  votes  counted  by  the  manages;  (c) 
that  there  Is  no  law  making  votes  cast  for 
an  executive  committe^nan,  who  acted  as 
such  with  reference  to  the  election,  IHegal. 
The  court  sustained  the  demurrer,  and  ren- 
dered a  final  judgment  dismissing  the  peti- 
tion. The  petitioner  appealed. 

Calvin  PeiUns,  for  appellant  V.  A.  Ifont* 
womery,  tor  asvelleea. 

WHITFIELD,  0.  J.  Whilst  It  is  true  that 
the  i>etltlon  avers  that  the  executive  com- 
mittee made  no  canvass  of  the  returns,  other 
averments  of  the  petition  show  that  the 
executive  committee,  besides  ratifying  what 
the  election  officers  did,  tabulated  and  added 
up  the  votes  cast  for  Tucker  and  Robertson, 
respectively,  and  declared  Tucker  the  nomi- 
nee. The  very  gist  of  the  complaint  is  that 
the  executive  committee  did  not  declare  the 
votes  cast  for  Tucker  legal  or  Illegal,  and 
refused  to  count  them.  But  we  think  It 
clear  that  the  act  of  declaring  Tucker  the 
nominee,  after  tabulating  and  adding  the 
votes,  necessarily  involved  a  declaration  that 
the  votes  cast  for  Tacker  were  legal.  How 
could  they  have  declared  him  the  nominee 
without  finding  the  votes  cast  for  him  to  be 
legal?  What  the  petition  prays  for  is,  in 
effect,  that  the  executive  committee  be  com- 
manded to  reconvene,  to  bear  the  evidence 
on  tbe  single  point  whether  Tacker  was  a 
member  of  the  executive  committee,  and  act- 
ed as  such,  and.  If  he  did,  to  declare  the 
votes  cast  for  him  illegal,  and  not  count 
them.  The  very  essence  of  the  prayer  Is 
that  the  «ecutlve  committee  shall  declare 
the  votes  cast  for  Tucker  Illegal,  and  not 
count  them.  But  It  Is  perfectly  obvious 
from  the  averments  of  the  petition  that 
Tucker  was  a  member  of  the  executive  com- 
mittee; that  he  did  act  as  such;  that  the 
executive  committee  were  bound'  to  have 
seen,  upon  the  face  of  the  returns,  exactly 
how  many  votes  were  cast  for  him;  and 
that,  in  full  view  of  this  knowledge,  they 
nevertheless  declared  blm  the  nominee. 
There  is  necessarily  Involved  in  this  action 
the  finding  by  the  executive  committee  that 
those  votes  were  legal,  and  it  logically  fol- 
lows that  the  real  complaint  Is  not  so  much 
that  the  executive  committee  have  failed  to 
decide  whether  the  votes  cast  for  Tucker 
were  legal  or  illegal,  as  that  they  did  decide 
that  those  votes  were  legal,  end  that  that 
was  vm>ng;  and  plainly  this  would  be  to 
employ  the  writ  of  mandamus,  not  to  com- 
pel action,  but  to  control  discretion  In  act- 
ing. 

There  la  another  fatal  objection  to  tbe 
granting  of  the  writ  Tbe  application  came 
too  late.  Taking  all  the  provisions  of  the 
law  together,  tbe  scope  and  intent  require, 
ordinarily,  that  the  complaining  party  shall 
present  his  evidence  and  make  bis  objec- 
tions at  the  first  meeting  of  the  exectttlT« 
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eomziitttee  aftnr  tbe  prlmarr  election.  Tbe 
committee  la  dicected  "promptly"  to  **reeelT» 
eTltence  anO.  correct  wrongt.'*  The  vevy 
witiire  of  tbe  cane  requlrM  loompt  actbm  all 
rouDd.  Tbe  Inteot  of  tbe  law  la  tbat  none 
but  eligible  candidatea  aball  aM»ear  on  tbe 
party  tidtat,  so  as  to  avoU  confusion  later, 
and  that  whatever  inquiry  la  bad  shall  be 
bad  at  the  first  apprt^riate  time,  to  wit,  the 
first  meeting  of  tbe  ezecntlTe  committee  aft> 
er  the  primary  election  has  been  held.  It 
•eona  dear  from  tbe  aTermenta  of  thla  peti- 
tion that  Botiertson  knew  eTerytblng  touch- 
Ing  tbe  el^bility  of  Tucker  quite  as  well 
before  tbe  primary  election  was  held  as 
afterwards,  and  yet  not  a  iringle  objection 
fras  made— no  OTidence  was  offered  by  him 
to  be  introduced— at  tlie  meeting  of  the  ex- 
ecQtlTe  committee.  No  excuse  was  shown, 
none  existed,  why  he  should  not  have  offered 
bis  evidence  to  prove  tbat  Tucker  was  a 
member  of  the  executive  committee  at  ttie 
first  meeting  of  tbe  executive  committee, 
and  why  he  should  not  have  then  interposed 
his  objections  based  on  his  Ineligibility.  Tbat 
was  the  time  foi:  tbe  executive  committee 
to  have  '^received  his  evidence,  and  corrected 
any  wrong"  complained  of.  If  any  elated. 
Tet  he  waited  until  about  20  days  after  the 
primary  election  before  filing  his  petition 
for  this  writ.  We  will  not  be  understood  as 
saying  that  there  may  not  be  cases  in  wUch, 
after  the  first  meeting  of  the  execntlTe  com- 
mittee has  been  held,  the  writ  may  be  used 
to  compel  the  executive  committee  to  recon- 
vene to  receive  evidence  and  to  cmrect 
wrongs.  There  may  occur  cases  in  which 
the  complaining  party  may  not  liave  known, 
with  the  exercise  of  all  reasonable  diligence, 
of  tbe  fraud  or  illegal  act  vitiating  the  eleo- 
tlon;  and  It  must  be  conceded  ttiat  the  pow- 
ers conferred  upon  the  ^ecutlve  committee 
of  the  county  for  tbe  correction  of  wrongs 
in  a  primary  election  are  much  broader  than 
those  conferred  by  the  old  law  on  the  elec- 
tion commissioners  for  the  very  obvious  rea- 
son that  in  case  of  an  election  the  law  pro- 
Tides  a  mode  for  contesting  the  result  of  that 
election,  and  It  Is  in  that  contest  that  the 
wrongs  and  frauds  committed  are  to  be  cor^ 
rected.  But  In  the  case  of  a  primary  election 
there  Is  no  tribunal  vested  with  power  to 
determine  who  Is  to  be  the  party  nominee— 
to  correct  tbe  wrongs  and  frauds  bearing 
npon  tbe  solution  of  tbat  question— save  only 
the  executive  committee  of  a  county.  How- 
ever it  may  be  In  tbe  case  of  a  complaining 
party  who  bad  no  knowledge  of  the  wrong 
or  fraud  until  after  tbe  executive  commit- 
tee had  met,  It  la  certain  that  the  Intent  and 
scope  of  the  act  require,  in  the  case  of  one 
who  did  have  such  knowledge,  that  he  shall 
make  bis  objections  and  offer  his  evidence  at 
the  first  meeting  of  the  executive  committee 
of  tlie  county  after  the  primary  election  bas 
been  held. 

It  results  tbat  tbe  judgment  most  bo.  a^ 
firmed. 


(h  mat.  us^ 
AT^ABAMA  A  T.  B.  00.  r.  J.  M.  A  O.  B. 

POUNDEB. 
(Supreme  Court  of  Mississippi.   Oct.  19,  1908.) 

OaRRISRS  OF  PRBIOHT— DBLAT  IN  SHIPMENT 
-PLKADINO-NOTIFYING  CONSIGNEE'S  AGENT 
—VARIANCE-OBJECTION  NOT  UADB  BELOW. 

1.  The  declaration  in  an  action  against  a  car- 
rier, averring  an  unreasonable  and  lone  delay 
la  the  shipmeot  of.  freight  and  that  this  was 
neglieence  in  the  carrier,  is  sufficient,  without 
further  detailing  the  facts. 

2.  The  delay  of  a  carrier  la  "in  the  shipmnA 
of  freiffbt,"  as  alleged  in  a  declaration,  though 
occarring  after  arrival;  the  coosiniee  not  being 
notified  of  the  arrlvsl,  as  required  ligr  a  univers- 
al and  wdl-understood  cuptom. 

S.  Thonili  a  carrier  notified  by  mall  the  con- 
signee of  the  arrival  of  a  car  of  freight,  it  was 
negligent  in  not  notifying  one  well  known  to  it 
to  be  the  agent  and  repreeentatiTe  of  the  con- 
signee, and  who  daily  called  and  asked  tor  a 
car  containing  snch  freight  oondgned  to  sodi 
consignee;  and  this  though  he  sued  for  a  car 
of  a  certain  ntimbcr,  while  the  freight,  to  the 
knowledge  of  the  carrier,  had  been  transfored 
to  a  car  of  another  number. 

4.  Though  in  an  action  against  a  carrier  by  a 
consignee  of  freight  for  the  difference  between 
what  the  consignee  paid  for  it  and  what  he  had 
to  sell  It  for,  becanse  of  the  delay  in  shipment, 
there  is  a  variance  bttween  the  declaration  and 
proof  as  to  whom  be  sold  it,  this  cannot  be 
complained  of  for  the  first  thne  on  appeal. 

Appeal  from  Circuit  Conr^  Hindi  County; 
Bobt  Powell,  Judge. 

"To  bo  officially  reported." 

Action  by  J.  M.  A  C.  B.  Founder  against 
tbe  Alabama  &  Vlckaburg  Bailroad  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

HeWllUft  A  Tbompscm,  for  a^Uant. 
Watkins  ft  Baeterilng,  for  appeUeea. 

TBULT,  J.  This  case  was  tried  In  tbe 
court  below  before  the  Judge,  a  Jury  being 
waived.  8o  tat  as  material  to  tbe  decisl«k 
of  this  litigation,  the  facts  are  as  follows: 
On  August  8,  1901,  Mitchell  &  Co.,  wbo  were 
the  sales  and  distributing  agents  of  the  ap- 
pellees. Pounder,  effected  a  sale  of  a  quantity 
of  cotton  ties  at  $1.1S  per  bundle.  The  ap- 
pellees ordered  these  shipped,  and  accordingly 
1,000  bundles  of  ties  were  shipped  from  Char* 
lotte,  N.  C,  on  tbe  19th  of  August,  1901.  and 
delivered  to  the  Seaboard  Air  Line  Railroad 
Company,  and  shipped  in  Seaboard  Air  line 
car  No.  11,1&&,  and  consigned  to  J.  M.  A  C. 
B.  Pounder,  at  Jackson,  Miss.,  to  shippers'  or- 
der, draft  Kod  bill  of  lading  attached,  sent  to 
one  of  the  banks  In  Jackson,  to  be  takm  out 
on  receipt  of  goods  by  Mitchell  A  Co.  Car 
No,  11,155  was  damaged  in  transit,  and  on 
the  23d  of  August,  1901,  tbe  Mobile  A  Ohio 
Railroad  Company,  at  Montgomery,  refused 
to  accept  that  car,  and  thereupon  the  ties 
were  reloaded  In  Seaboard  Air  Line  car  No. 
16,071,  but  tbe  Mobile  A  Ohio  Bailroad  Com- 
pany accepted  this  car  under  the  original 
waybUl.  When  car  No.  16,071  reached  Me- 
ridian, the  Alabama  A  Vlcksburg  Bailroad 
Company,  appellant  refused  to  accept  the 
car  under  the  defective  waybill,  and  demand- 
ed tbat  it  should  be  cocrected.  Tbis  was 
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Jone.  and  Oie  car  No.  16,071  rea<died  Jackaon 
on  tbe  Slat  of  Ai^ust,  1901,  the  same  day 
tbat  it  "waB  rec^Ted  by  the  appellant  com- 
pany at  Meridian.  According  to  tbe  well- 
eatablUhed  and  undlaputed  cnatom  o£  the 
railroad  oimpany,  and  In  Ita  nsnal  course  ot 
hualnesa,  which  requires  the  conalgiiee  to  be 
notified  of  the  receipt  of  freight,  the  railroad 
agent  notified  J.  M.  &  G.  B.  Pounder 
postal  card,  through  ttie  mall,  bat  did  not 
notify  Hitctatil  &  Go.,  who  were  known  to 
the  railroad  to  be  the  agents  and  representa- 
tlTes  of  appellees.  On  each  day  from  SeiH 
tember  let  to  September  6th  Mitchell  asked, 
In  pezBm,  at  the  depot  of  an>^nt,  whether 
car  Na  11AS5,  loaded  with  cotton  ties  for 
Founder,  bad  been  recetved.  Tbe  answer  In 
each  case  was  that  it  had  not.  Hitdiell  alao 
testlflea  tbat  he  asked  the  agent  of  the  com- 
pany If  there  were  any  atbsx  ties  for  Found- 
er, and  reeelTed  the  same  reply.  The  proof 
showed  further  that  the  sale  of  tbe  ties  had 
bem  effected  to  Tarious  parties  by  Mitchell 
&  Go.  at  the  figure  named  heretofore,  to 
wit.  91.18  per  bundle,  but  that,  on  account  of 
tbB  delay  In  tbe  shipment,  the  price  of  ttes 
had  declined  to  such  an  extent  that  Mitch- 
ell's vendees  refused  to  accept  It  further 
appears  that,  If  Hie  ties  had  been  received 
Mitchell  on  or  prbn  to  B^tember  Sth,  be 
could  have  disposed  of  tbe  ties  at  the  figures 
named.  Upon  tbe  trial  it  developed  that 
wben  Mitebell,  by  his  own  examination  of 
the  cars  upon  tbe  trade,  found  tbe  car  No. 
16,071,  he  immediately  made  an  investiga- 
tion, whiiA  resulted  In  a  few  hours  is  aaoer- 
talnhig  the  cause  of  the  uptake,  bnt  tbla  dis- 
covery was  made  too  late  to  carry  out  the 
sale  as  originally  maa&  One  of  the  members 
of  the  firm  of  Pounder  came  to  Jackson 
shortly  thereafter,  and  succeeded  In  disposing 
of  tbe  ties,  through  Mttchdl  &  Go.,  at  0214 
cents  per  bundle.  A  Judgment  was  given  for 
^50  for  plaintiffs,  tbis  being  tbe  difference 
between  91.18,  the  original  price  agreed  upon, 
and  92^  cents,  the  price  which  Foundm  vbm 
able  to  obtain  In  the  open  market,  all  oth^ 
claims  for  damages  being  disallowed.  On 
the  trial  before  tbe  Judge,  all  die  facts  wwe 
thoroughly  Investigated,  and  were  decided  by 
Mm  adveraely  to  tbe  railroad  company.  On 
appeal,  three  points  are  urged  as  eiror: 

First  It  Is  contended  fliat  the  demurrer  to 
the  declaratbm  should  have  been  sustatoed. 
because  of  tbe  fitllure  to  state  the  facts  upon 
which  the  negligence  of  tbe  railroad  company 
Is  based.  We  think  that  the  demurror  was 
not  well  taken,  and  waa  therefore  properly 
overruled.  It  Is  not  necessary  tiiat  the  dec- 
laration should  detail  the  e^dence  by  which 
the  plaintiff  expects  to  make  out  his  case. 
The  declaration  avers  an  unreasonable  and 
long  delay  In  the  shiiMnait  of  tbe  ties,  and 
tliat  this  was  negligence  In  the  railroad  com- 
pany, and  that  damages  to  platntiffs  resulted 
therefrom.  We  tbink  this  durge,  together 
with  otber  facts  set  out  in  tbe  declaration, 
sufficient  in  the  cue  at  bar. 


Second.  It  Is  urged  that  tto  delay  com- 
plained of  was  not  In  the  shipment,  bnt  aftor 
Ibe  freight  anired  at  its  destination,  and 
theref<H:«^  under  tbls  declaration,  tbe  xailroad 
company  Is  not  liable.  It  Is  true  Ibat  in 
point  of  fiurt;  the  delay  occurred  at  the  depot 
in  Jackson  aftor  tbe  car  airived  here,  but  we 
prefer  to  align  ourselves  wltb  those  author- 
Itlee  which  hold  that  the  duty  of  the  carrier 
is  not  completed  until  tbe  consignee  has  been 
notified  of  the  anival  of  the  freight  More 
especUtlly  Is  tbis  tbe  rule  where,  as  In  this 
case,  a  universal  and  wdl-underatood  custom 
to  that  effect  Is  In  force.  Upon  that  branch 
ot  tbe  case,  the  case  of  New  Orleans,  J.  ft 
O.  N.  R.  Co.  V.  Tyson,  46  Miss.  720,  Is  de- 
dsive.  It  is  contended  by  counsel  fw  appel- 
lant that,  even  recosoislng  this  rule,  still  it 
was  complied  with  in  this  case  by  tbe  notifi- 
cation wbldi  was  smt  by  mall  to  Pounder, 
We  tbink  not  The  Cetct  that  Wtchell,  who 
was  known  to  be  tbe  agent  of  Pounder,  dally 
asked  for  the  cars  of  ties  consigned  to  Found- 
er, was  sufficient  to  pot  the  rallnnd  company 
on  notice,  and  It  was  negllgenoi  In  its  agaits 
not  to  have  notified  blm  that  a  car  of  ties  was 
there,  consigned  to  Fonndw.  Tbe  a^peUant 
cannot  shield  Itself  wltb  the  argument  that 
there  waa  a  difference  In  the  number  of  the 
car  for  which  Mitchell  asked  and  the  car 
wbldb  had  been  actually  received  in  Jackson. 
The  ties  were  the  material  thing  that  Mitch- 
ell was  Inqulzlng  about  The  car  was  simply 
the  vehicle  In  which  th^  were  expected  to 
arrive.  Sbpedally  waa  it  negligence  In  the 
railroad  company  not  to  inform  MItdiell  that 
the  car  bad  arrived,  because  tbe  company 
bad  actual  knowledge,  through  fts  agent  at 
Meridian,  that  this  Was  the  same  shipment 
of  ties  that  had  originally  been  shipped  in 
ear  No.  11456,  and  the  railroad  company  had 
actual  knowledge  of  tin  iduuige  ct  cars  con- 
taining tiie  shipment^  because  tiw  wayUlI 
bad  been  CfMrected,  at  Its  demand^  to  show 
the  changfc  Undoubtedly,  thereftwe,  It  waa 
negllgrace  of  the  railroad  company  wUch 
produced  any,  loss  entailed  upon  Founder. 

Tba  third  proposition  which  Is  contended 
for  by  counsd  fw  appellant  Is  that  tbe  de^ 
laratlon  avers  that  tbe  aale  was  made  by 
Poundw  to  Mtteheil,  while  the  inoof  iqion 
the  trial  showed— so  they  contend— that  the 
sale  was  made  not  to  Mitchell,  but  by  and 
through  Mitchell  ft  Go.,  as  tbe  sales  agenti 
and  r^tresentatlves  of  Founder.  Oranted 
that  this  is  so;  how  can  It  affect  tbe  llabUlty 
of  tbe  railroad  company?  Tbe  point  at  Issue 
Is  not  to  whom  Ibe  sale  was  made^  bnt  were 
Pounder  ft  Go.  damped  by  the  negligence  ot 
the  appellantT  If  it  be  granted  that  there 
was  a  variance  between  the  allegation  lo  tbe 
declaration  and  tbe  proof  upon  the  trial,  tbe 
railroad  company  bad  ita  remedy  at  that  time 
to  plead  variance;  and.  If  It  appeared  Ibat  It 
had  been  misled  in  any  wls^  it  is  not  to  be 
doubted  that  tbe  plaintiffs  would  have  been 
allowed  to  have  amended  their  declaration 
upon  propw  terms.  Bev.  Oode  18^  |  TlfiL 
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But  tiie  record  shows  that  the  appellant  was 
not  misled.  The  case  was  fonght  oat  upon 
]ts  merits.  The  point  of  a  Tariance  cannot 
now  be  raised  for  the  first  time.  Greer  t. 
Bosh,  S7  Miss.  576.  The  Judge  fonnd  the 
facta  against  the  appellant,  and  we  flnd  no 
error  In  the  law. 
The  Judgment  Is  affirmed. 


(tt  MlM.  S83) 

CITT  OF  JACKSON  T.  OABTSB. 
(Sopreme  Court  of  MlMlsslppL   Oct  26,  1908.) 

HITNICIPAL  CORPORATIONS  —  STREBTS  —  DE- 
FECTS—KNOWLEDGE  OF  CITY— INJURIES  TO 
PEDESTRIAN- EXCESSIVE  DAUAQES. 

1.  A  city  engaged  in  instaUlsg  a  sewerage 
■ystezo  dog  trenches  in  the  streets  where  the 
pipes  were  to  be  laid.  At  nlgbt  It  was  the  cos- 
torn  to  erect  temporary  croBsings  for  the  use  of 
pedestrians,  by  placing  on  the  gronnd  three  or 
four  planks,  side  by  side.  At  one  of  these 
crossings  the  ground  was  not  lereL  The  snitace 
of  the  gronnd  was  also  covered  with  a  layer  of 
cinders,  rendering  the  bank  more  liable  to  cave. 
The  planks  were  not  fastened.  A  pedestrian, 
while  crossing  the  planks,  was  Injured  by  the 
planks  ^iTing  way  and  the  banks  of  the  ditch 
caving  in.  Held,  that  the  city  was  chargeable 
with  knowledge  of  the  defective  crossing. 

2.  A  verdict  in  an  action  for  personal  Injuries 
of  $4,000  was  excessive,  and  abonld  be  redaced 
to  $2,000,  where  it  was  shown  that  plaintiff  at 
the  time  of  the  accident  was  83  years  of  age, 
that  she  had  made  her  living  as  a  nurse,  and 
the  evidence  as  to  the  extent  and  duration  of 
her  Injuries  was  vagne  and  ancertain. 

Appeal  from  Circuit  Court,  EOnds  Conner; 
Bobt.  Powell,  Jndge. 

"To  be  officially  reported." 

Action  by  Mrs.  A.  V.  Carver  against  the 
city  of  Jackson.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Condlttonally  affirm* 
ed. 

McWUUe  &  Thompson  and  EL  J.  Bowers, 
for  appellant  H.  B.  Oreavea  and  Alexander 
ft  Al^mnder,  tor  aroellee. 

TRULY,  J.  This  is  a  suit  for  damages 
for  penonal  Injuries  aald  to  bave  bem  tn- 
earred  by  reason  of  the  negUgmce  of  tbe  city 
of  Jackson  on  account  of  a  defectiT^  bridge 
— «  crossing  upon  a  public  street  of  said  cUj. 
Tbe  vrlncfples  of  law  governing  sucta  cases 
in  this  state  are  plain,  slntple,  and  tsee  from 
doubt  We  quote,  to  approve  and  indorse, 
Hie  language  of  tUa  court  In  the  case  of 
Nesbett  v.  City  of  Greenville,  89  Miss.  2D, 
10  South.  402.  80  Am.  St  R^.  S21:  "Ordi- 
nary  care  over  its  streets  is  tbe  measure 
of  diligence  imposed  upon  municipal  corpora* 
Hons,  and  tbey  are  not  insurers  against  In- 
Jmy  to  persona  using  the  public  streets.  We 
do  not  dissent  from  tbe  elementary  principle 
tbat,  before  tbe  mnnidpallty  can  be  held 
liable  (or  injuries  resulting  ftom  nuisances 
or  defects  In  Its  streets,  it  must  baTO  knowl- 
edge of  the  nuisance  or  defect  and  Its  dan- 
ger.  Notice  there  must  be,  to  charge  the 
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municipality,  but  thia  notice  may  be  actual 
or  constructiTe  or  Implied.  Where  the  ob- 
Btmction  is  created  by  the  city  Itself,  or 
where  It  permits  an  obstruction  erected  by 
another  in  its  streets,  It  must  take  notice 
of  such  defects  In  the  obstruction  as  ordi- 
nary care  will  discover.  Tbe  structure  In  a 
street,  to  every  part  of  which  the  public  has 
the  right  of  free  access,  must  be  erected  in 
such  manner  and  from  such  materials  as  to 
be  reasonably  safe,  and  it  must  be  kept  in 
this  safe  condition.  Proper  repairs,  from  time 
to  time,  are  as  much  the  duty  of  the  city  as 
a  safe  structure  originally.  Inseparably  con- 
nected with  this  statement  Is  another,  viz., 
that  a  municipality  Is  liable  for  injury  re- 
sulting from  Its  defective  structures,  where 
by  reasonable  diligence  it  might  have  ac- 
quired knowledge  of  snch  defect  The  com- 
mon knowledge  of  mankind  Is  chargeable  to 
a  municipality,  also.  The  knowledge  of  the 
action  of  the  elements  on  structures  of  wood, 
and  of  the  liability  of  timber  to  decay  un- 
der certain  conditions,  is  to  be  attributed  to 
municipalities,  just  as  to  natural  persons. 
The  duty  of  tbe  municipality  to  exercise  ordi- 
nary care  to  detect  such  natural  decay,  and 
to  guard  against  injuries  therefrom,  follows 
necessarily.**  And  in  the  case  of  Stalnback 
V.  City  of  Meridian,  78  Miss.  447.  28  South. 
947,  SO  South.  607,  on  first  appeal.  It  is  an- 
nounced: "It  is  actionable  negligence  tor  a 
city  to  remove  a  bridge  over  a  ditch  in  a 
densely  populated  district  and  provide  and 
maintain,  for  tbe  passage  of  pedestrians  over 
the  same,  insecure  planks,  which  careened 
when  plaintiff,  an  Infant,  went  upon  them, 
causing  her  to  fall  and  suffer  injury,  she 
h^g  wholly  without  fault  or  knowledge  of 
tbe  Insecurity  of  tbe  plank  passageway  so 
provided  for  the  use  of  herself  and  otheaca  by 
the  city." 

In  tbe  case  at  bar  the  foregoing  proposi- 
tions of  law  were  correctly  announced  by  the 
court  in  its  InstructlonB  for  plaintiff  and  de- 
fendant In  the  light  of  the  evidence  In  this 
case,  we  do  not  think  that  the  instructions 
for  platotlff  are  open  to  the  criticism  of 
counsel  for  appellant  The  fticta,  as  de- 
veloped upon  tbe  trial,  show  tbat  on  Sunday 
morning,  December  28,  1900,  the  appellee, 
with  two  others.  In  the  lawful  and  usual  use 
of  the  streets,  while  on  her  way  to  the  d^t 
in  tbe  city,  walking  down  the  said  walk  in 
the  manner  usual  for  pedestrians,  came  to 
the  bridge  at  which  tbe  Injury  Is  said  to 
have  occurred.  One  of  her  companions  cross- 
ed In  safety,  but  while  the  appellee  was  bUII 
on  the  crossing  tbe  other  of  her  companions 
stepped  on  the  plank,  and  their  combined 
weight  caused  tbe  plank  to  give  way.  and 
tbe  bank  of  the  ditch  over  which  tbe  plank 
was  laid  to  cave,  so  that  appellee  was  turn- 
ed into  the  ditch,  struck  by  one  of  the  planks, 
and,  as  she  avers,  severely  injured.  It  ap- 
pears that  tbe  city  of  Jackson  was  engaged 
In  installing  a  municipal  sewerage  system, 
and  in  tbe  prosecution  of  this  wotk.  it  became 
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necessaiy  to  dig  trcncbes  over  all  of  the 
BtreetB  where  the  sewer  pipes  were  to  be  pla- 
ced. At  night  it  was  the  cttstom,  wherever 
one  of  tlieee  ditches  or  trenches  crossed  a  pub- 
lic sidewalk,  to  erect  a  temporaiy  bridge  or 
croadng  for  the  use  of  pedeatrians.  Theee 
temporary  bridges  were  built  by  placing  up- 
on the  ground  three  or  four  planks,  side  by 
aide.  At  tbe  particular  bridge  where  the 
Injury  la  said  to  have  Iiappened,  this  was 
tbe  manner  in  which  tbe  crossing  was  buUt 
It  Is  in  testimony  that  at  this  particular 
place  the  ground  was  not  IctcI,  one  bank  ct 
the  trench  being  somewhat  higher  than  the 
other.  It  la  also  in  evidence  that  at  this 
particnlar  place  tbe  surface  of  the  ground 
was  covered  with  a  layer  of  cinders,  which, 
according  to  the  testimony  of  some  of  the 
vltnessea,  rendered  the  bank  more  liable  to 
cave.  It  seems  that  there  waa  no  efTort 
made  to  fasten  the  planka  In  any  way.  They 
were  simply  placed  upon  tbe  ground.  No  ef- 
fort waa  made  to  dig  a  bed  for  the  ends  of 
the  planks,  or  to  level  the  opposite  banks 
of  tbe  trench  bo  that  the  planks  might  lie 
smoothly.  There  was  considerable  testimony 
as  to  the  caving  of  the  banks  of  these  sewer 
trenches  In  various  parts  of  the  city,  one 
witness  testifying  that  at  the  place  of  the 
alleged  accident  the  banks  liad  caved  until 
the  trench  was  nearly  or  quite  twice  as 
wide  as  when  built  It  Is  farther  tn  testi- 
mony that  at  tbls  particular  crossing  the 
planks  only  reached  from  6  to  18  Inches  on 
each  side  of  the  trench;  that  they  could  be 
moved  without  any  trouble;  that  a  citizen 
living  near  the  crossing  bad  complained  of 
tbe  dangerous  condition  of  the  crossing  to 
the  foreman  of  the  crew  working  in  that  sec- 
tion of  the  dty.  These  facta,  or  many  of 
them,  were  controverted  by  witnesses  for 
the  appellant;  but  the  issue  of  fact  wais 
fnlly  presented  to  the  Jury,  and  by  the  Jury 
decided  adversely  to  tbe  said  appellant  We 
are  not  prepared  to  say  that  the  verdict  Is 
not  supported  by  the  testimony.  'Trae  It  is 
that  the  courts  have  said  that  notice  must 
be  shown  to  have  reached  the  municipality, 
but  In  tbe  case  at  bar  there  Is  not  an  ab- 
smce  of  proof  that  direct  complaint  was 
made  to  tbe  city,  and  it  was  for  tbe  Jury 
to  pass  upon  the  credibility  of  this  witness. 
But  aside  from  the  testimony  of  tbe  actual 
notice  to  the  <diy,  was  It  not  charged,  un- 
der the  law,  as  stated  In  the  Neabett  Case, 
supra,  to  use  ordinary  diligence  in  ascertain- 
ing for  itself  the  condition  of  the  crossing? 
It  vras  said  In  the  Nesbett  Case  that  "tbe 
knowledge  of  tbe  action  of  tbe  elements  on 
structures  of  wood,  and  of  the  liability  of 
timber  to  decay  under  certain  conditions, 
Is  to  be  attributed  to  muuIcipalltleB,  just  as 
to  natural  persons."  In  this  case  Is  not 
knowledge  of  tbe  action  of  elements  on  the 
banks  of  trenches  to  be  attributed  to  the 
municipality?  Is  it  not  chargeable  with  the 
knowledge  that  continued  rains  will  render 
tbe  peipendicolar  banks  of  a  trraich  liable 


to  cave;  that  planka  unfastened.  lying  loose 
upon  the  uneven  surface  of  the  ground,  are 
liable  to  slip  or  give  way  under  pedestrians 
who  by  the  action  of  the  city  are  Invited 
to  use  such  crossings?  We  think  tbe  same 
rule  applies.  It  is  In  testlmovy  here  by  the 
appellants  witnesses  that  many  persons  daily 
crossed  at  this  place  in  safety.  Under  tbe 
rule  tn  the  Stainback  Case,  above  cited,  was 
it  not  negligence  in  the  dty  to  allow  this  con- 
dition to  exist  without  using  ordinary  pru- 
dence In  maintaining  the  safety  of  tbe  croas- 
Ing?  We  think  the  testimony  fully  warrants 
the  verdict  of  the  Jury  for  the  appellee. 

The  Jury  assessed  damages  In  tbe  sum 
of  94,000.  The  plaintiff  was  an  old  lady,  63 
years  of  age,  at  tbe  date  of  tbe  Injury.  She 
lad  been  making  her  living  as  a  nurse.  Her 
testimony,  and  all  of  the  testimony  for  anwl- 
lee,  as  to  the  extent  and  duration  of  bw  In* 
Juries,  is  vague  and  uncertain.  From  a 
careful  consideration  of  this  record,  we  are 
forced  to  the  conclusion  that  the  Jury  al* 
lowed  a  feeling  of  sympathy  for  an  aged  and 
dependent  woman  to  lead  tfaem  into  award- 
ing more  than  the  strictly  compensatory  dam- 
ages which  the  law  warrants.  From  tbe 
fftcte  before  us,  without  intending  to  estab- 
lish any  precedent,  but  looking  only  to  the 
facts  of  this  particular  case,  we  think  the 
verdict  was  excessive.  Wherefore,  If  tbe  ap- 
pellee will  enter  a  remittitur  for  $2,000,  the 
Judgment  will  be  aiBrmed;  otherwise  rercEs* 
ed  and  remanded. 


CBS  UlH.  «B» 
GULF  &  S.  L  B.  00.  V.  NBLSON. 
(Supreme  Geaxt  of  Mlsdsdwl.   Oct  20,  19080 
PBRBONAL  INJURY— DAHAOKS— INSTRUCTION. 

1.  An  iDBtmction  in  a  personal  injury  case 
tiiat  if  the  jury  find  for  plaintiff,  they  may  a»- 
8M8  such  damages  as  they  believe  from  the  evi- 
dence he  suffered,  not  exceeding  the  dalm  in  tks 
petition.  Is  not  erroneous. 

Appeal  from  Circuit  Court,  Hinaa  Goan- 
ty;  Bobt  Powell,  Judge. 

Action  by  Buster  Nelson  against  the  OnlC 
&  Ship  Island  Railroad  Company  for  personal 
injuries.  Judgment  for  plaintiff  for  9600. 
Defendant  appeals.  Affirmed. 

On  the  trial  plaintiff  testified  tbat  be  was 
kicked  off  a  passenger  train  running  about  35 
miles  an  hour  by  the  porter  on  tbe  train,  and 
was  badly  Injured  thereby.  Defendant's  tes- 
timony tended  to  show  that  i^alntlff  waa 
stealing  a  ride  on  the  train,  and  when  be 
was  discovered  be  attempted  to  get  off.  and 
fell,  and  Injured  himself.  Only  one  instruc- 
tion was  given  for  plalntltF,  which  was  as 
followsi  "If  the  Jury  believe  from  the  evi- 
dence tbat  the  porter  of  defendant,  on  the 
train  in  question,  pushed,  forced,  or  threw 
Buster  Nelson  from  the  train,  and  by  his  fan 
from  tbe  train,  so  caused,  the  plaintiff  waa 
injured  as  set  out  In  the  declaration,  then  tbe 
Jnry  should  find  for  the  plaintiff,  and  assess 
his  damagea  In  ancb  sum  as  they  may  btile*-* 
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from  the  evidence  he  has  been  dAmaged,  not 
to  exceed  the  som  of  fire  thousand  dollars; 
and  this,  too,  whether  or  not  they  may  believe 
from  the  evidence  plaintiff  had  a  ticket  on 
satd  train  and  trip." 

UcWUlle  ft  Thompson,  t<a  appellant. 
Harper  A  Potter,  for  appellee. 

CALHOON,  J.  It  IB  OTemerrousness  to 
see  danger  to  the  defendant  In  an  Ins  trac- 
tion. In  a  personal  Injury  case,  to  the  Jury, 
that.  If  they  foond  for  the  plaintiff,  they 
might  assess  such  damages  aa  they  believed 
from  the  evidence  he  suffered,  not  to  exceed 
the  amount  claimed  In  his  declaration.  There 
vas  no  error  In  giving  the  infitniction. 

Affirmed. 


m  MlML  MS) 

MOBTDflBB  et  aL  T.  HANNA. 
tSnpreme  Ooort  of  Mlaslsslppl.   Oct.  26,  1908.) 

LAND  CONTBACT-CONSTRUCTION— GROUND 
FOR  RBSCISSION. 

1.  Under  a  contract  bj  which  one  leases  \..A 
land  for  eight  years,  and  agrees  to  deed  a  half 
Interest  therein  at  tiie  end  of  the  term,  condi- 
tioned that  the  lessees  perform  their  part  of 
the  contract,  they  agreung  to  put  lo  a  good 
state  of  cuItiTEtlon  iOO  acres  of  the  land  at 
the  rate  of  60  acres  a  year  from  date,  and  to 
deaden  the  remainder  of  the  land,  and  to  erect 
12  hoosM  on  the  land,  the  lessees  have  all  of 
the  eight  years  in  which  to  deaden  the  remain- 
der of  the  land  and  erect  Uie  booses. 

2.  Under  a  contract  by  which  one  leases  wild 
land  for  eight  years,  and  agreea  to  deed  a  half 
interest  therein,  at  the  end  of  the  period,  condi- 
tioned that  the  lessees  perform  their  part  of  the 
coatract.  they  agreeing,  among  other  things,  to 
pot  in  a  good  state  of  coltivatlon  400  acree  of 
the  land,  at  tiie  rate  of  60  acres  a  year  from 
date,  it  is  not  groand  for  rescission  that  st  the 
end  of  two  years  they  have  put  in  a  state  of 
cultivation  only  a  small  part  of  100  acres;  they 
not  having  repudiated  the  contract,  or  shown 
an  intention  of  abandoning  It;  the  contract  not 
being  breached  in  a  matter  vital  to  its  exist- 
ence, or  by  its  terms  made  of  the  essence  of  the 
contract;  and  it  not  appearing  that  the  lessees 
cannot  respond  In  damagee,  or  Till  be  nnabte 
to  finally  p^orm  eontracL 

Appeal  from  Chancery  Oourt,  Sunflower 
Conn^;  G.  C.  Moody,  Obancellor. 

««To  ba  offldally  n^wrted." 

Sidt  by  A.  J.  Hanna  against  IL  Mortimer 
and  others.  Judgment  for  complainant  De- 
fendants appeal.  Reversed. 

J.  Holmes  Baker  and  Mayes  ft  Longstreet, 
for  appellants.  Johnson,  Chapman  ft  Nell, 
tor  appellee. 

TBUIiT,  J.  Appellee,  on  the  9th  of  Feb- 
ruary, 1903,  filed  his  bill  of  complaint  against 
appellants  seeking  to  rescind  and  have  can- 
celed a  certain  contract  of  lease  and  sale 
for  causes  set  out  In  his  bill.  The  facts  are 
these:  On  the  9th  of  February,  1901.  A.  J. 
Banna,  being  the  owner  of  a  tract  of  wild 
land  ccmtainlng  660  acres,  executed  a  con- 
tract of  lease  and  sale  to  Sibley  ft  Mortimer. 
In  this  contract  It  was  provided  that  the 
term  was  to  expire  the  1st  of  January,  1800, 
at  which  time  Hanna  was  to  deed  an  undi- 


vided half  interest  In  the  property,  condi- 
tioned that  his  lessees  should  carry  out  their 
part  of  the  contract.  In  the  contract  the 
said  Sibley  ft  Mortimer  bound  themselves 
to  put  In  a  good  state  of  cultivation  not 
less  than  400  acres  of  land  at  the  rate  of 
50  acres  per  annum  from  the  date  of  the 
contract,  and  agreed  to  deaden  all  of  said 
land  not  put  In  cultivation,  and  to  erect  12 
bonses,  as  described  In  the  bill.  It  will  be  ob- 
served that  while  the  lessees  obligated  them- 
selves to  pnt  400  acres  of  land  In  cultivation 
"at  the  rate  of  50  acres  per  annum,"  the 
contract  contains  no  provision  as  to  when 
the  balance  of  the  land  Is  to  be  deadened, 
nor  when  the  12  houses  mentioned  are  to 
be  built.  By  mesne  conveyances  the  Inter- 
est of  Sibley  was  conveyed,  and  is  now  vest- 
ed In  the  other  appellants.  The  bill  of  com- 
plaint, filed  Immediately  upon  the  expiration 
of  two  years  of  the  term,  avers:  "That 
none  of  the  defendants  have  cleared  the  land 
at  the  rate  of  60  acres  per  annum  from 
date,  as  stipulated  In  said  lease.  The  said 
defendants  have  failed  to  erect  any  of  the 
twelve  houses  as  provided  In  said  contracf* 
Complainant  alleged  that  at  the  date  of  the 
filing  of  the  bill  there  was  not  100  acres  ot 
land  cleared  up  and  put  In  a  state  of  culti- 
vation by  any  of  the  said  defendants  on 
said  land,  but  only  a  very  small  part  of  said 
100  acres,  and  there  are  no  houses  erected 
at  all.  Complainant  offered  to  pay  defend- 
ants any  amount  that  on  cancellation  of  con- 
tract the  court  might  think  "suitable  and  just 
for  the  Improvements  mad&"  The  bill  fur- 
ther states  as  follows:  "Complainant  Is  ad- 
vised, and  BO  charges  the  fact  to  be,  that 
the  said  defendants,  by  their  failure  to  com- 
ply with  the  terms  and  stipulatlonB  of  said 
contract  and  lease,  have  forfeited  all  rights 
In  the  said  land,  and  said  complainant  Ifl 
entitled  to  have  the  said  contract  and  lease 
canceled,  and  he  be  put  in  possession  of  the 
said  land."  To  this  bill  a  demurrer  was  In- 
terposed by  the  defendants.  Demurrer  over- 
ruled, and  defendants  appeal,  assigning  the 
mllng  of  the  court  in  the  premises  as  error. 

The  sole  question  presented  by  this  rec- 
ord Is.  Is  tbe  appellee  entitled  to  a  rescission 
of  this  contract  under  the  facts  statedT  It 
will  be  noted  tbat  the  only  breach  assigned 
Is  that  the  appellants  have  not  pat  the  land 
In  cultivation  "at  the  rate  of  50  acres  per 
annum."  No  breach  is  averred  as  to  the 
"deadening"  of  the  land  or  the  building  of 
the  bonses;  and  none  could  be,  for  under 
the  terms  of  the  contract  these  could  be  per- 
formed at  any  time  before  the  termination 
of  the  contract  We  have  given  the  matter 
tbe  careful  consideration  which  the  Import 
tance  of  the  legal  principle  involved  de- 
mands, and,  after  an  exhaustive  review  of 
alt  auUorlties  at  our  command,  we  formu- 
late and  announce  as  the  true  rule  gov- 
erning the  class  of  contracts  here  under  dis- 
cussion the  following,  viz.:  A  party  to  an 
equitable  mutual  contract  In  reference  to 
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realty,  fairly  entered  Into,  has  the  right 
to  rescind  such  contract  for  the  following 
causes:  I<lrst  When  the  other  party  has 
evinced  bis  Intention  to  abandon  or  repudiate 
the  contract  entirely;  and  this  intention  may 
be  shown  by  express  declaration,  or  by  such 
acts  and  conduct  In  reference  to  the  sub* 
Ject-matter  of  the  contract  as  would  prove 
such  intention.  Second.  When  the  other  par- 
ty has  breached  the  cpntract  in  a  matter 
vital  to  its  existence,  or  made  of  the  essence 
of  the  contract  by  the  terms  of  the  con- 
tract Itself,  or  by  the  evident  intention  of 
the  contracting  parties.  Third.  When  the 
other  party  has  been  guilty  of  a  partial 
breach  of  (wrformance,  which  has  inflicted 
damage  upon  the  one  with  whom  he  has 
contracted,  for  which  no  adequate  redress 
can  be  ha^  or  which  might  inflict  irreparable 
Injury,  or  which  renders  a  flual  completion 
of  the  contract  according  to  its  terms  impos- 
sible. This  statement  of  the  rule  Is  in  abso- 
lute harmony  with  all  previous  deliverances 
of  our  own  court  upon  the  subject,  and  Is 
supported  by  the  great  weight  of  the  most 
approved  authorities  and  numerous  decisions 
of  other  states.  In  Moak  v.  Bryant,  51 
MlBa  660,  the  court  says:  "The  vendee  must 
r^ndlate  the  contract  under  which  be  en- 
tered, or  fall  to  comply  with  its  terms," 
meaning,  of  course,  in  some  substantial  part 
of  the  contract  In  Oulllcb  v.  Alford,  61 
lilss.  224,  the  rule  Is  recognized  that  the 
bieaeli  must  be  In  some  matter  which  is  "of 
the  essence  of  the  contract"  And  in  Light 
Go.  T.  Jackson,  73  Miss.  642,  19  South.  774, 
it  vras  held  that,  while  courts  were  reluctant 
to  grant  resdsslon,  still  it  might  be  bad  when 
adequate  damages  for  breach  could  not  be 
bad  at  law,  or  when  a  partial  breach  might 
result  in  Irreparable  injury,  but  that  gen- 
erally rescission  would  not  be  decreed  unless 
the  breach  was  one  "going  to  the  very  sub- 
stance of  the  contract"  See,  also,  Waters 
man's  Specific  Performance,  S  456;  Pome- 
toy's  Equity  Jurisprudence  (2d  Ed.)  |  140S; 
Reld  V.  Mix.  63  Kan.  745,  66  Pac.  1021,  65 
L.  R.  A.  706;  Keenan  v.  Brown,  21  Vt  86; 
Rhymny  Ry.  v.  B.  &  M.  T.  J.  Ry..  69  L.  J. 
Cb.  813:  Mixer  v.  Williams,  17  Yt  457;  Md. 
Fertilizing  &  Mfg.  Go.  v.  Lorentz,  44  Md.  218. 
See,  especially,  Worthlngton  et  al.  v.  Gwln 
(Ala.)  24  South.  739,  43  L.  R.  A.  882,  and  cita- 
tions. 

Viewed  in  the  light  of  the  foregoing  state- 
ment of  the  rule,  does  the  case  at  bar  fail 
within  any  of  its  terms?  As  to  the  first,  it 
cannot  be  contended  that  tbe  defendants  (ap- 
pellants here)  have  expressly  repudiated  the 
contract  or  by  act  or  deed  shown  any  In- 
tention of  abandoning  It;  on  the  contrary, 
the  bin  of  complaint  shows  that  they  were 
still  in  possession  under  the  terms  of  that 
contract,  and  It  nowben  appears  that  they 
were  not  then  engaged  In  carrying  out  Its 


proTlsiona.  Nor,  In  the  second  place,  has 
the  contract  been  breached  In  a  matter  vital 
to  Its  existence,  or  made  of  tbe  essence  of 
the  contract  by  the  terms  thereof.  The  main 
object  of  tbe  contract  In  the  case  at  bar  was 
the  clearing  and  putting  in  cultivation  of 
400  acres,  and  the  building  of  12  houses, 
and  the  deadening  of  the  remaining  160  acres, 
fifanifestly,  the  essential  thing  In  the  minds 
of  the  parties  was  that  at  tbe  end  of  eight 
years  this  tract  of  wild  land  was  to  have 
been  changed  Into  an  improved  and  culti- 
vated plantation,  for  their  mutual  benefit 
so  that  each  might  share  In  Its  enhanced 
value  and  revenue  producing  power.  Tbe 
provision  that  50  acres  of  land  were  to  be 
put  in  cultivation  eacb  year  is  simply  a  state- 
ment of  proportion— an  estimate  of  the 
amount  to  be  annually  cleared.  It  nowhere 
appears  that  this  provision  of  Itself  was 
Intended  to  be  consldeted  of  vital  impor- 
tance, and  it  Is  not  made  of  the  essence  of 
the  contract  by  the  terms  thereof.  As  a 
matter  of  fact,  the  appellee  lilmself  did 
not  so  consider  It,  because  the  bill  of  com- 
plaint herein  arera  that,  while  the  defend- 
ants have  been  in  possession  for  two  years 
under  tbe  contract  only  a  very  small  part 
of  the  100  acres  has  been  put  In  cultivation. 
If  this  allegation  be  accurate,  then  tbe  al- 
leged breach  upon  which  he  now  claims  re- 
scission occurred  at  the  expiration  of  tbe 
first  year,  and  It  might  be  argued  with  great 
force  that  the  appellee  bad  waived  what 
he  now  claims  as  a  breach  by  allowing  the 
defendants  to  remain  In  possession  perform- 
ing on  tbelr  part  the  conditions  of  a  con- 
tract which  be  considered  at  an  end.  Nor 
does  the  allegation  of  tbe  bill  of  complaint 
show  that  the  case  falls  under  the  third  gen- 
eral clause  of  the  rule  as  before  stated.  It 
It  be  granted  that  tbe  appellants  have  been 
guilty  of  a  partial  breach  of  performance, 
It  is  nowhere  Intimated  that  any  damage 
has  been  inflicted  on  the  appellee,  and  tbe 
facts  stated  do  not  warrant  the  assumption. 
Bven  though  it  be  true  that  at  tbe  date  nam- 
ed only  a  small  irartlon  of  the  land  had 
been  cleared,  it  by  no  means  follows  that 
the  entire  contract  may  not  be  subsequently 
complied  with  before  the  date  of  Its  termina- 
tion. Nor  does  tbe  bill  of  complaint  aver 
that  the  appellee,  if  damaged,  would  not  be 
able  to  obtain  adequate  redress  for  any  dam- 
age which  may  have  been  Inflicted  upon  him, 
Tbe  bill  of  complaint  does  not  show  appel- 
lants' inability  to  perfonn  tbe  contract  It 
does  not  aver  that  they  will  not  perform  the 
contract  it  does  not  show  that  they  are  not 
able  to  respond  in  damages.  We  do  not 
think  that  the  facts  of  this  cnse  vrarrant  a 
court  of  equl^  in  decreeing  a  rescission. 

The  Judgment  In  the  court  below  is  revers- 
ed, and  the  cause  rraianded  for  further  pro- 
ceedings In  accordance  with  this  opinioa. 
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MHR CHANTS'  &  FARMERS'  BANE  T. 
CALMES. 

(Sapreme  Court  of  Misalsuppl.   Oct.  26,  190S.) 
SPECIAZi  PLHA— DBMURRHIU-OUARANTT. 

1.  It  is  not  grouDd  tor  Bustainins  ft  demqner 
to  a  special  ^ea  tiiftt  It  ftmoiiDdl  only  to  tha 
general  issue. 

2.  A  guaraut7,  "We  hereby  gnaraiitT  the  ac- 
count of  •  •  •  to  the  amount  of  f2,500.  It 
is  agreed  and  understood  that  this  guarantr  la 
to  cover  all  amoiuitt  whldi  above  firm  may  owe 
to  the  aaid  bank  to  the  above  spedfled  amount" 
— 1>  not  a  oontinntng  one^  but  li  cntfiiud  to  the 
account  as  of  its  date. 

Appeal  from  Circuit  Ooart»  Nozabee  Ooim- 
ty;  G.  Q.  ^1,  Judge. 

Actloii  by  the  Merchants*  ft  Faxauak  Bank 
asalnst  Josle  Calmes.  Judgment  for  defend- 
ant. .Plaintiff  appeals.  Affirmed. 

The  declaration  avers  that  on  the  0th  day 
of  December,  189S,  W.  P.  Oalmes  and  D.  T. 
SL  John  entered  hito  business  In  aald  county 
under  the  Ann  name  of  Oalmes  &  St.  John 
Company,  and  were  running  a  bank  account 
with  plalntlfF,  and  plaintlfF  had  been  advan- 
cing them  money  from  time  to  time  and  pay- 
log  their  checks  as  they  would  draw  them* 
and  that  they  were  from  time  to  time  de- 
positing notes  and  other  collaterals  as  se- 
curity for  advances  already  made  and  to 
be  made  In  tbe  future;  that,  they  being  at 
that  time  Indebted  to  plalntltT  on  said  ac- 
count for  a  large  sum  of  money  so  advanced 
and  paid  out  by  plaintiff  for  them,  and  deslr^ 
ing  an  extension  of  said  Indebtedness,  and 
asking  for  further  advances,  plaintlfF  de- 
manded further  security  for  said  indebted- 
ness already  Incurred  and  such  further  ad- 
vances and  payments  of  money  as  It  should 
In  future  be  called  upon  to  make  by  said 
Calmes  &  St  John  Company;  that  W.  P. 
Calmes  and  Josle  R.  Calmes  did  on  tbe  said 
6th  day  of  December,  1888,  In  consideration 
of  plaintiff's  granting  extension  to  Calmes  & 
St.  John  Company,  and  continuing  said  ac- 
count and  making  further  advances  to  them 
Jointly  and  severally,  undertake  and  promise 
and  guaranty  plaintiff  the  payment  of  said 
Indebtedness  of  Calmes  &  St.  John  Company 
tben  due,  and  also  such  further  advances  as 
sbould  thereafter  be  made,  to  the  extent  of 
^,500;  that  said  promise  was  reduced  to 
writing,  and  signed  by  Mrs.  Joste  Calmes, 
defendant;  that  plaintiff  accepted  said  guar- 
anty, and  extended  the  debt  then  owing  by 
Calmes  ft  St.  John  Company  and  continued 
their  account,  and  made  further  advances 
to  them  In  consideration  of  said  guaranty; 
that  the  firm  of  Calmes  ft  St.  John  Company 
are  Insolvent,  and  have  been  declared  bank- 
rupts: that  before  the  fliing  of  this  suit  W. 
P.  Calmes  died  Insolvent.  The  amount  sued 
for  is  $1,9(M.07.  The  written  guaranty  on 
-n-hleh  suit  Is  brought  Is  as  follows:  "Brot^s- 
vllle.  Miss.,  Dec.  6th,  1808.  We  hereby  guar- 
anty  the  account  of  Calmes  ft  St.  John 

^  2.  See  Ouarantjr,  vol.  2S,  Cent  Dig.  (  47. 
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Co.  with  the  Merchants  ft  Farmers  Bank  of 
Macon,  Miss.,  to  the  amount  of  92,000.  It  Is 
agreed  and  understood  that  tbis  guaranty  is 
to  com  all  amounts  which  above  firm  may 
owe  the  said  Bank  to  the  aboTo  miedfled 
amount  [Signed]  W.  P.  Calmes.  Josle 
Oalmes."  Tbe  seventh  plea  to  the  declara- 
tion was  In  substance  as  follows:  At  the 
time  of  the  execution  of  the  guaranty  Calmes 
ft  St  John  Company  owed  plaintlfl  large 
amotmts  by  open  accounts  and  notes,  and 
tbat  plaintiff  held  a  large  amount  of  col- 
laterals as  secniitT'  for  said  debts;  that 
thereafter  said  Calm»  ft  St  John  Company 
deUvered  to  plaintiff  large  amounts  of  cotton 
as  security  for  tbe  adTanoes  made  to  them 
and  for  said  debts;  that  plaintlfl  collected 
on  said  collatorals  such  amounts  of  money 
and  sold  said  cotton  for  such  amounts  of 
money  that  tbe  total  amounts  of  such  col- 
lections and  notes  equaled  the  total  amount 
of  said  debts  existing  at  ttie  time  of  the 
execution  of  said  guaranty  and  the  said  debts 
contracted  thereafter  wltb  plaintiff,  and  the 
said  coUectlonB  and  tbe  proceeds  of  said 
sales  were  appropriated  to  ttie  payment  of 
said  debts  of  Oalmes  ft  St  John  Company; 
and  that  said  appropriation  did  pay  all  the 
debts  of  Calmes  ft  St  John  Company  to 
plaintiff  In  full,  whereby  said  guaranty  was 
satisfied,  and  defendant  discharged  from  lia- 
bility thereon.  A  demurrer  to  this  plea  was 
overruled.  The  ninth  plea  was  In  substance 
as  fidlows:  The  said  sum  of  $1,904.77  sued 
for  is  on  the  account  of  the  plalntlff  tbe 
Calmes  ft  St  John  Company,  on  which  ac- 
count tbs  plaintiff  has,  without  the  knowl- 
edge or  consent  of  defmdant  charged  against 
the  Calmes  ft  St  John  Company,  whose  debt 
alone  defendant  guarantl^  a  promissory 
note  In  favor  of  J.  J.  Doth«x>w,  dated  Feb- 
ruary 24,  1897,  and  signed  by  Oalmes,  M(S 
Morris  ft  St  John,  for  (100.  and  Interest 
thereon  of  922.M.  and  another  note  In  favor 
of  J.  J.  Dotbwow  for  9S00  and  Interest 
thereon  of  $114.86,  dated  February  24,  180T, 
signed  by  Oalmes.  McMorrls  ft  St  John;  also 
a  note  of  A.  E.  Hlnton  for  $160  and  interest 
thereon,  and  also  a  note  of  W.  P.  Calmes  and 
G.  T.  Heard,  due  December  4.  1898,  for 
$650.33  and  Interest  thereon  of  $68.93;  and 
also  the  sum  of  $4,165  paid  by  plaintiff,  with- 
out tbe  knowledge  or  consent  of  defendant, 
to  T.  J.  Wllklns.  on  the  8th  day  of  Feb- 
ruary, 1900— all  of  which  will  appear  by  the 
bill  of  particulars  filed  by  plaintiff  with  its 
declaration;  that  all  of  said  Items  were 
charged  against  the  Calmes  &  St.  John  Com- 
pany without  her  knowledge  or  consent,  and 
Improperly  charged  on  tbe  account  guaran- 
tied by  her,  and  without  said  Items  of  debit 
on  said  account  there  Is  no  balance  doe  on 
said  account  sued  on.  Plaintiff's  r^llcation 
to  this  ninth  plea  was  In  substance  as  fol- 
lows: It  Is  not  true  that  said  guaranty  did 
not  cover  the  amount  of  the  notes  men- 
tioned in  said  plea  because  that  the  pro- 
ceeds of  tbe  note  of  W.  P.  Calmes  and  G.  T. 
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Heard  in  favw  of  plaintiff  were  placed  aB  a 
credit  on  ttie  d^slt  accotmt  of  Calmes  & 
St  John  Company,  and  nld  note  held  as 
collateral  security  therefor,  and  aaid  note 
charged  on  aald  acconnt;  and  that  ttie  two 
notes  of  Galmes,  McMorrls  ft  8t  John  Com- 
pany In  fiiTor  of  J.  J.  Dotherow  were  dla- 
counted  by  plaintiff  for  Dotlierow  and  were 
at  the  raqnest  of  said  Oalmea  ft  St  John 
Gonqiany  charged  to  said  account;  the  said 
firm  of  GUmes,  McBforris  ft  St  John  betng 
the  predecessors  in  business  of  Oabnes  ft  8t 
Jobn  Company,  and  conqposed  of  same  pai^ 
ties,  exec3>t  B.  McMorrls  had  withdrawn 
from  the  firm;  and  that  tin  amount  ot  tiiese 
notes  were  at  the  time  the  guaranty  was 
given  a  j»art  of  the  account  <tf  plaintiff 
agaiint  Calmes  ft  St  John  Company;  that 
the  note  of  HInton  was  a  promissory  note 
payable  to  W.  P.  Calmes,  which  was  piald  by 
plaintiff  at  tiie  request  of  W.  P.  Calmes  and 
the  calmes  ft  St  John  Compny,  the  note 
beliw  Indorsed  hy  Oatanes  ft  St  John  Com- 
pany; that  tiie  snm  tut  f44.6S  paid  to  Wllklns 
consists  of  the  proceeds  of  certain  cotton 
sold  to  plaintiff  by  Calmes  ft  Bt  Jolm  Com- 
pany wltiiln  four  mcmths  next  preceding  the 
filing  of  a  Tolnntary  petition  In  bankruptcy 
1^  said  Calmes  ft  St.  John  Company  in  part 
payment  of  tiie  account  of  Calmes  ft  St  John 
Company  aforesaid,  said  account  being  eor- 
ered  by  said  guaranty;  and  that  thereafter 
in  the  matter  of  said  proceedings  in  bank- 
nqitcy  In  the  United  States  District  Court 
on  an  issue  made  In  said  court  between 
piaintiff  and  said  T.  J.  Wllklns,  who  had 
been  duly  appointed  and  qualified  as  trustee 
In  said  proceedings,  on  an  accounting  order- 
ed and  required  to  be  rendered  by  plaintiff 
toacMng  tile  property  and  effects  held  by 
plaintiff  as  collateral  security,  or  recelTed 
and  applied  in  payment  of  its  s&ld  account 
the  said  United  States  District  Court,  being 
then  and  there  a  court  of  competent  Jurisdic- 
tion in  the  premises,  did  In  January,  190O, 
order  and  adjudge  that  tiie  cotton  so  rec^red 
1^  plaintiff  within  four  months  preceding 
sidd  petition  tiie  plaintiff  took  and  recdved 
a  preference  under  the  acte  of  Congress  re- 
lating to  bankruptcy  to  the  amount  and 
value  of  said  sum  of  94,166,  and  that  plaintiff 
pay  said  snm  of  money  (being  the  value  and 
proceeds  of  the  cotton  aforesaid)  to  said  T.  J. 
WUUns,  trustee;  and  that  in  compliance 
with  said  decree  plaintiff  paid  said  sum  and 
chaiged  it  back  to  Cahnes  ft  St  John  Com- 
pany on  their  acconnt  which  was  covered  by 
said  guaranty.  Detendant  filed  a  very 
lengthy  dannrrer  to  this  plea,  which  was 
snstalned,  and  Judgment  ^al  rendered  for 
d^endant  From  that  Judgment  plaintiff 
appeali. 

J.  E.  RWes,  for  appellant  8.  A.  Wither^ 
qwon,  for  appellee. 

GALHOOX,  J.  We  think  there  was  no  er^ 
ror  in  overruling  the  dannrrer  to  the  seventh 


plea.  It  Is  more  than  a  general  Issue^  and, 
If  It  were  not  more,  it  is  not  for  that  rea- 
son demurrable.  Polklnghome  v.  Hendricks, 
fH  Miss.  see.  We  think  the. guaranty  was 
not  a  continuing  one,  and  was  confined  to 
the  account  as  of  ite  date,  Decembw  6, 1898. 
This  goes  to  the  root  of  the  case.  The  de- 
murrer to  the  replication  to  the  ninth  plea 
was  properly  sustained. 
Affirmed. 

(82  HIM.  <U) 

COOPER  ft  ROC!K  v.  TAZOO  ft  M.  V.  R.  CO. 
(Stipreme  Conrt  of  Mitsitfltppl.   Oct.  19,  1908.) 

ACCORD  AND  SATISFACnON-OFFER  IN  SVT- 
TUSMBNT— ACCBPTANCO-PROTBSTA- 
TION  AGAINST  SATISFACTION. 
1.  Where  a  debtor  offers  a  creditor  a  certain 
snm  in  satisfaction  of  all  demands,  and  the 
creditor  gives  s  written  acceptance  of  the  same, 
there  Is  an  accord  and  satisfaction,  though  the 
creditor  states  In  accepting  It  that  he  cannot 
acc^  it  In  full  settlemeat 

Appeal  firom  Circuit  Ckinrt  Sunflower  Coun- 
ty; A.  McC.  Eimbrougb,  Judge. 

Action  by  Cooper  &  Rock  against  tiie  Ta- 
soo  ft  Mtsslsslrol  Valley  Railroad  Company. 
From  a  Jndgm«it  for  defendant  plaintiffs 
appeal.  Affirmed. 

Appellants  were  railroad  contractors,  and 
as  such  entered  Into  a  contract  with  the  Ya- 
zoo ft  Mississippi  Valley  Railroad  CJompany. 
to  clear  and  grub  the  right  of  way  of  land  of 
an  extension  projected.  They  began  the  work, 
and  were  paid  some  as  the  work  progressed. 
When  they  finished,  and  desired  a  settle- 
ment in  full,  a  controversy  arose  between 
them  and  the  company  as  to  the  correct  bal- 
ance due  them,  there  being  a  material  differ- 
ence between  the  amounts  they  claimed  and 
that  claimed  to  be  dne  them  by  the  company. 
Not  being  able  to  reach  a  settlement  api>el- 
lants  went  to  Chicago,  and  after  repeated 
and  extended  Interviews  there  with  the  chief 
engineer  of  the  company,  and  not  being  able 
to  reach  an  agreement  the  engineer  agreed 
to  pay  them  $6,063.66  In  full  settlement  of 
the  claim.  They  declined  this,  but  the  en- 
gineer had  voucher  made  for  that  amount, 
and  tendered  It  to  appellants,  stating  that 
the  payment  was  In  full  settlement  and  sat- 
isfaction of  the  claim.  They  accepted  the 
voncher,  and  signed  a  full  settlement  receipt, 
cashed  the  voucher,  and  used  the  money. 
They  afterwards  brought  this  suit  In  the  cir- 
cuit court  of  Sunflower  county  against  the 
Yazoo  ft  Mississippi  Valley  Railroad  Com- 
pany to  recover  the  balance  they  claimed  to 
be  due  them.  On  the  trial  they  testified  that 
they  accepted  the  voucher,  bat  at  the  same 
time  stated  to  the  chief  engineer  that  they 
did  not  waive  their  right  to  the  balance,  but 
tbey  would  take  the  voucher,  and  give  the 
company  credit  for  it  but  they  intended  to 
sue  for  balance;  but  they  also  testified  that 
the  engineer  wonid  not  agree  to  this,  and  told 

T 1.  8m  Anoord  and  SstlsteetloB.  voL  1.  Cant.  Die- 

lis. 
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tbem  that  tUxey  conld  either  accept  It  In  full 
settlement  or  stand  upon  their  demand  and, 
Utlgate.  The  court  below  gave  a  peremptory 
Instroctlon  to  find  for  defendant.  Fnmi  ver- 
dict and  judgment  In  aeeindance  tbefewitb, 
plaintiffs  appealed. 

Johnson.  Chapman  ft  Nell,  for  appellants. 
Mayes  ft  Longstreet,  for  appellee. 

WHITFIBLD,  0.  J.   We  think  thrae  waa 
an  accord  and  satlsftiction  in  this  case.  The 
best  dlscnsslon  by  far  of  the  doctrine  of  ac- 
COTd  and  satisfaction  we  have  anywhere 
found  Is  that  by  Judge  Seymour  D.  Thomp- 
son In  1  Cye.  of  Law  ft  Procedure,  p.  806  et 
seq.   At  page  SSI  he  states  the  law  applica* 
ble  to  the  case  made  by  the  testimony  here: 
"In  order  that  the  payment  of  a  smaller  sum 
than  demanded  shall  operate  as  a  satisfac- 
tion of  the  dalm.  It  mnst  be  accepted  as 
snch.  Where  a  person  accepts  a  tender,  but 
not  In  fall  of  all  demands,  this  acceptance 
will  not  conclnde  him  from  claiming  more. 
The  nature  of  the  offer  or  tender  by  the  debt- 
or is  an  Important  consideration  In  determin- 
ing whether  there  has  been  an  acceptance 
and  satisfaction.    To  constitute  an  accord 
and  satisfaction,  it  Is  necessary  that  the 
money  sbould  be  offered  in  full  satisfaction 
of  the  demand,  and  be  accompanied  by  such 
acts  and  declarations  as  amount  to  a  condi- 
tion that  the  money.  If  accepted,  Is  accepted 
In  satisfaction;  and  It  must  be  snch  that  the 
party  to  whom  it  Is  offered  is  bound  to  un- 
derstand therefrom  that,  If  be  takes  It,  he 
takes  it  subject  to  such  conditions.  The  mere 
fact  that  the  creditor  recelres  less  than  the 
amount  of  hie  claim,  with  knowledge  that 
the  debtor  claims  to  be  Indebted  to  him  only 
to  the  extent  of  the  payment  made,  does  not 
necessarily  establish  an  accord  and  satisfac- 
tion.   Where,  however,  a  sum  of  money  Is 
tendered  in  satisfaction  of  the  claim,  and 
the  tender  is  accompanied  with  such  acts 
and  declarations  as  amount  to  a  condition 
that,  if  the  money  is  accepted,  It  la  accepted 
In  aatlsfaction,  and  such  that  the  party  to 
whom  It  is  offered  is  bound  to  understand 
therefrom  that.  If  he  takes  It,  he  takes  it 
subject  to  such  condition,  an  acceptance  of 
the  money  offered  constitutes  an  accord  and 
satisfaction.   This  is  true  although  the  cred- 
itor protests  at  the  time  that  the  amount 
paid  is  not  all  that  Is  due,  or  that  he  does  not 
accept  it  In  fall  satisfaction  of  his  claim. 
Where  the  tender  or  offer  is  thus  made,  the 
party  to  whom  It  Is  made  has  no  altematlTe 
but  to  refuse  It  or  accept  it  upon  such  condi- 
tion.   If  he  accepts  It,  be  accepts  the  condi- 
tion also,  notwithstanding  any  protest  he 
may  make  to  the  contrary."  This  Is  the  true 
principle.    The  debtor  making  tender  of  a 
certain  Sum  in  full  satisfaction  has  the  right 
to  attach  to  bis  tender  such  lawful  condi- 
tions as  he  pleases,  and  the  creditor  accept- 
ing under  such  circumstances  must  accept 
tbe  tender  as  conditioned.  This  la  good  sense 


and  sound  law»  and  we  may  add  this  is  the 
law  generally,  quite  independently  of  the 
principle  announced  In  Clayton  t.  Clark,  74 
Miss.  499,  21  South.  66S.  22  South.  189,  87  U 
B.  A.  771,  60  Am.  St  B^.  521.  See,  spe- 
cially, FuUer  T.  Kemp  (N.  T.)  83  N.  B.  1034, 
20  L.  B.  A.,  at  page  809.  and  also  Bromley  t. 
School  District,  47  Vt  381.  Many  other  au- 
thorities to  the  same  effect  are  collated  in 
the  very  accurate  and  discriminating  brief 
of  learned  counsel  for  the  appellee.  See,  spe- 
cially, Darrill  t.  Dodds,  78  Miss.  912,  30 
South.  4.  To  hold.  In  a  case  wbere  the  debt- 
or tenders  a  certain  sum  In  full  satisfaction, 
and  requires  a  written  acceptance  of  It  as  re- 
celTed  In  full  satisfaction,  which  acceptance 
la  duly  signed,  that  tbe  creditor  so  accepting 
can,  1^  merely  protesting,  discharge  the  ten- 
der of  the  ^press  conditions  on  which  alone 
It  Is  made,  would  be  to  declare  that  tbe  debt- 
or baa  not  the  legal  power  to  attach  any  con- 
ditions to  his  taider*  and  this  manifestly  la. 
ui^ond. 
AfBrmed. 


(81  HIM.  «7) 
KBMOTB  T.  BROWN  et  aL 

(Sapreme  Court  of  Bilsslssippl.   Oct  19,  IWS.) 

TBNANTB  IN  COUHON— GONVBTANCB  BT  TEN- 
ANT—HETBS  AND  BOUNDS— DISAFFTRMAHCB 
BT  OTHBR  TENANTS— B3TATB  CONVEYED. 

1.  Where  one  of  sereral  tenants  lo  common 
makes  a  cosT^rance  hy  specific  metes  and 
bounds  of  a  part  of  the  estate,  the  conrerance 
Is  voidable  In  so  far  as  It  operates  to  the  preju- 
dice of  the  co-tenants,  at  their  election. 

2.  Where  one  of  several  tenants  in  common 
conveys  a  part  of  the  common  estate  br  spe- 
dfie  metes  and  bounds,  and  tbe  other  tenants 
canse  partition,  the  grantee  takes  by  eatoppel 
the  interest  of  the  grantor  In  the  parcel  spe- 
cifically conveyed,  but  does  not  take  any  intat- 
est  of  the  gnntor  without  ths  portknu  ap^ 
dflcally  conveyed  by  metes  and  bounds. 

Aj^pieal  from  Chancery  Gonrt,  Waahlngtoa 
Coonty:  O.  O.  Moody,  GbanoeUor. 

Action  by  Dora  Brown  and  another  against 
Anna  O.  Hardiaon,  who  defended  by  hw 
guardian,  Boxte  Kenoye.  E^m  a  decree  for 
plaintiffs,  defendant  appeals.  Affirmed. 

In  May.  1888,  WDlIam  Brown  died  Intes- 
tate, leaving  his  wife,  Mary  Brown,  and  their 
two  children,  Dora  and  Willie  Brown,  as  his 
only  heirs.  At  the  time  of  his  death  he  own- 
ed the  west  half  of  lot  2,  block  20,  of  tbe 
Third  Addition  to  the  city  of  Oreenevllle.  In 
September,  1887,  Mary  Brown,  the  widow, 
sold  the  south  half  of  this  lot  to  one  Wil- 
liams, and  it  came  by  successive  conveyances 
to  Anna  C.  Hardlson,  the  defendant  in  this 
case.  In  February,  1900,  Dora  and  Willie 
Brown  filed  the  bill  in  this  case  against  Anna 
C.  Hardlson  in  tbe  chancery  court  of  Wash- 
ington county,  setting  up  that  her  claim  was 
a  cloud  upon  their  title  to  a  two-thirds  inter- 
est In  the  south  half  of  the  west  half  of  said 
lot,  and  that  they  were  the  real  owners  ot 
said  two-thirds  interest,  and  prayed  to  have 
said  cloud  removed,  and  for  the  sale  of  the 
land  for  partition,  and  for  an  accounting  of 
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the  renta  and  proflta  of  Oie  lot  Defendant 
anawraed  hj  ba  guardian,  lUsle  Kenoye. 
There  was  a  final  decree  for  complalnanta, 
canceling  d^ndant* b  dalm  aa  a  tdond  on 
th^  title,  ordering  tbe  land  BCdd  for  parti- 
tion,'and  ordering  an  accounting.  From  tliat 
decree,  defendant  appealed. 

B.  N.  Ibomas,  for  appellant  J.  H.  Wynn, 
for  appelleeB. 

WHITFIBLD,  O.  J.  The  tme  inlnc^le  to 
be  deduced  from  the  anthoritleB  Is  that, 
where  one  tenant  In  common  makes  a  con- 
veyance by  spedflc  metes  and  bounds  of  a 
part  of  tbe  conunon  estate  snch  deed  Is  void- 
able In  BO  for  forth  as  It  operates  to  the  prej- 
udice of  his  co-tenants^  at  th^  election,  but 
vrill  convey  the  interest  of  tbe  grantor  in  the 
parcels  specifically  conveyed,  as  against  tbe 
grantor,  and  If,  In  the  snbseatient  partition, 
the  particular  tract  thus  conveyed  by  metes 
and  bounds  should  be  assigned  to  the  co- 
tenant  conveying,  the  title  will  Innre,  by  vir- 
tue of  the  doctrine  of  estoppd,  to  his  gran- 
tee. The  limitation  is  always  strictly  ob- 
served, that  such  deed  shall  not  be  permitted 
to  operate  to  the  prejudice  <tf  the  co-tenants 
of  the  grantor.  There  Is  one  anthoxi^  dted 
— Toung  V.  Edwards  (S.  a)  11  8.  E.  1066,  10 
li.  B.  A.  55,  26  Am.  St  Bep.  688— which 
holds  thftt  In  such  case  tbe  deed  shall  operate 
to  convey  to  the  grantee  not  simply  the  In- 
traest  of  tbe  grantor  In  the  lands  specifically 
conveyed  by  metes  and  bounds,  but  tbe  en- 
tire Interest  of  the  grantor  In  the  whole  trac^ 
provided,  however,  the  land  so  conveyed  1^ 
metes  and  bounds  does  not  exceed,  dther 
in  area  or  value,  the  aliquot  share  of  the 
grantor  In  tbe  whole  tract;  and  It  Is  this  last 
qualification  which  makes  this  authority,  if 
sound,  inapplicable  in  this  case,  since  In  this 
case  the  tract  conveyed  by  metes  and  bounds 
largely  exceeded,  both  In  area  and  value, 
Mary  Brown's  aliquot  share  In  the  whole 
tract  But  tbe  Mississippi  doctrine  Is  as  first 
stated,  and  as  set  out  In  Richardson  v.  Mil- 
ler, 48  Miss.  335,  336.  to  wit  that  In  such 
casea  all  that  the  grantee  gets  in  any  case  is 
the  Interest  of  the  grantor  In  the  part  con- 
v^ed  by  metes  and  bounds.  We  understand 
Mr.  Freeman  to  approve  this  doctrine,  from 
various  expressions  dted  below.  As,  for 
example,  be  says  in  section  205:  "But  In  no 
case  can  the  conveyance  of  one  tenant  In 
common,  or  of  any  less  than  all  the  co-ten- 
ants, give  the  grantee  any  greater  rights  than 
those  held  by  the  grantor  or  grantors."  And 
In  section  204  he  says:  "If,  however,  there 
remain  any  states  wherein  the  courts  really 
intend  to  assert  that  a  conveyance  by  one  co- 
tenant  of  part  of  the  common  property  Is 
void,  in  any  other  sense  than  that  such  con- 
veyance win  not  operate  to  diminish  or  Im- 
pair the  rights  of  the  nonassentlng  co-ten- 
ants, such  courts  are  falling  into  tbe  minor- 
ity, as  the  more  recent  decisions  tend  strong- 
ly and  surely  toward  tbe  recognition  of  such 


conveyance  as  a  valid  transfer  of  all  the 
grantor's  Inters  In  tbe  propoty  therein  de- 
scribed, entitling  tbe  grantee  to  certetn  rights 
that  the  co-tenants  of  tbe  grantor  cannat 
wantonly  disregard."  Note  the  expression 
"valid  transfer  of  all  tbe  grantor's  Interest  In 
the  property  thereto  described"— that  Is  to 
say,  in  the  deed,  not  In  the  whole  tract  In 
the  case  of  Gates  v.  Salmon,  85  Cal.  576,  95 
Am.  Dec,  1^,  cited  by  Mr.  Freeman,  on 
page  208,  in  bis  work  on  Co-Tenancy  and 
Partition,  the  court  says:  "The  righto  thus 
assigned  to  the  grantee  are  in%cisely  those 
pertaining  to  tbe  grantor  in  the  special  tract 
—no  greater  and  no  less.  The  grantor,  be- 
fore hia  conveyance  of  the  special  tract  held 
bis  undivided  interest  thereto  subject  to  the 
contingency  of  the  loss  of  it  If  w  partltlOTi 
of  the  general  tract  the  ^pedal  tract  should 
be  allotted  to  one  of  his  co-tenants.  Tbe 
grantee  then  acquires  an  tbe  toterest  ai  his 
grantor  to  the  special  tract  and  that  totwest 
is  a  tenancy  to  the  special  tract  to  common 
with  the  co-tenanta  of  bis  grantor;  but  bis 
conveyance  did.  not  sever  the  special  tract 
from  the  general  tract;  so  far  as  the  co-ten- 
anto  are  concerned,  and  tb»  general  tract  Is 
therefore  itaible  to  a  partition,  so  far  as  the 
co-tenante  at  the  grantor  are  concerned,  as 
It  would  be,  had  the  conveyance  of  Qie  spe- 
cial tract  not  been  made."  17  Eney.  of  liaw 
(2d  Ed.)  p;  6S4,  statos  the  rule  thus:  "The 
true  doctrine,  as  deduced  from  actual  deci- 
sions, seems  to  be  that  snch  conv^ances  are 
absolntely  void  as  against  co-tonanto  whose 
rights  are  lurejudloed  thereby,  and  who  have 
not  consented  to  them  or  ratified  them,  but 
that  when  confirmed  or  assented  to  by  the 
other  co-tenants,  such  conveyances  are  valid 
as  against  all  parties.  The  assent  of  the  co- 
tenant  In  such  case  need  not  necessarily  be 
by  deed,  but  may  be  toferred  from  loi^  ac- 
quiescence to  the  grantee's  title.  In  any 
case  it  seems  that  a  tenant  cannot  complain 
of  a  conveyance  of  a  specific  part  of  tbe  com- 
mon estate  by  a  co-tenant  where  bis  own 
rights  are  not  Injuriously  alCected  thereby. 
And  a  court  of  equity  will  respect  the  ilgbte 
of  the  grantee,  so  far  as  this  can  be  done 
consistently  with  the  rights  of  the  co-tenanta, 
and,  wberever  practicable,  will  confirm  the 
title  of  the  grantee  by  allotting  to  his  gran- 
tor that  portion  of  the  land  conveyed."  In 
the  case  of  Stark  v.  Barrett,  15  Cal.  368. 
Field,  C.  J.,  afterwards  Associate  Justice  of 
the  United  States  Supreme  Court  sayn: 
"This  Is  the  settled  law.  and  hence  a  con- 
veyance by  one  tenant  of  a  parcel  of  a  gen- 
eral tract  owned  by  several  Is  Inoperative  to 
Impair  any  of  the  rights  of  his  co-tenants. 
The  conveyance  must  be  subject  to  the  ulti- 
mate determination  of  tbeir  rights,  and  upon 
obvious  grounds.  One  tenant  cannot  appro- 
priate to  himself  any  particular  parcel  of  the 
general  tract,  as,  upon  a  partition,  which  may 
be  claimed  by  tbe  co-tenanto  at  any  time, 
the  parcel  may  be  entirely  set  apart  to  sev- 
eralty to  a  co-tenant  Ha-  cannot  defeat  tliSa 
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possible  result  whilst  retaining  tals  interest, 
nor  can  he  defeat  It  by  the  transfer  of  his 
Int^est  He  cannot,  of  course,  Invest  hla 
grantee  with  rights  greater  than  be  possesses. 
The  grantee  must  take,  therefore,  subject  to 
the  contingeDcy  of  the  loss  of  the  premises, 
if  upon  the  partition  of  the  general  tract 
they  should  not  be  allotted  to  the  grantor. 
Subject  to  this  contltigency,  the  conreyance 
Is  valid,  and  passes  the  Interest  of  the  gran- 
tor." If  the  "grantee  takes  subject  to  the 
contingency  of  the  loss  of  the  premises,  If 
upon  partition  of  the  general  tract  they 
should  not  be  allotted  to  the  grantor,"  mani- 
festly the  grantee  only  gets  the  grantor's 
undivided  Interest  in  the  part  embraced  In 
the  deed,  and  not  his  undivided  Interest  in 
the  whole  of  the  original  tract  The  grantee 
in  such  case  must  look  to  bis  grantor  on  the 
warranty  In  his  deed.  The  precise  point  is 
decided  In  accordance  with  fbe  role  in  Rich- 
ardson V.  Miller,  supra,  In  Dennlson  v.  Fos- 
ter et  al.,  9  Ohio,  126,  34  Am.  Dec.  43»,  where 
tbe  court  say:  "The  effect  of  such  deed  Is  to 
pass  to  the  purchaser  the  grantor's  propor^ 
tlonal  Interest  in  tbe  part  described  In  tbe 
deed.  Tenants  making  such  separation  of 
Interests  and  th^  heirs  are  bound  by  It, 
especially  If  the  deed  contains  covenante  of 
warranty."  And  again  the  point  Is  decided 
in  Soutter  v.  Port«r,  27  Me.  406,  where  the 
court  say:  "Such  a  conv^rance  of  a  tenant 
in  common,  however,  cannot,  In  any  event, 
operate  contrary  to  the  expressed  declara- 
tioDfl  and  Intentton  of  the  parties,  to  convey 
an  estate  in  common  Instead  of  aa  estate  In 
severalty."  This  is  undoubtedly  sound.  The 
grantor  meant  to  conv^  an  estate  q^dflcaUy 
marked  out  by  metes  and  bounds,  in  sev- 
eralty. All  that  tbe  grantor  may  get  out 
of  that  partlcnlar  estate  on  subsequent  par- 
tition Inures  to  bis  grantee,  properly  enough, 
under  the  estf^ipel  arising  out  of  the  deed. 
Bat  to  bold  that  the  grantee,  when  he  loses 
the  partlcnlar  tract,  will  get  his  grantor's 
nndlvl^d  Interest  In  tbe  whole  of  the  orig- 
inal tract,  would  be  to  extend  tbe  esti^pel 
beyond  the  deed,  and  give  an  undivided  in- 
teteat  in  the  common  estate.  Instead  of 
what  was  granted-HLn  estate  ta  severalty. 
And  so  In  Dom  v.  Dunham,  24  Tex.  8&iS, 
tbe  conrt  say:  "If,  under  sudi  an  agree- 
meatr  tbe  oUlgor  were  unable  to  make  title 
by  reason  of  tbe  land  falling  to  tbe  share 
of  another  in  the  partition  between  the  co- 
tenants,  the  rmedy  of  the  obligee  would 
be  salt  for  damages  fm  the  breach  of 
tbe  contract'*  These  authorities  cntalnly 
make  it  clear  that  the  rule  of  Biiakardson  v. 
Mill»  la  the  sound  rule.  Tbe  expr«sion  in 
that  c^tlnion  tiiat  such  a  deed  is  v(dd  (quoted 
from  Kent)  must  be  understood  to  mean  that 
It  is  voidable  at  the  election  of  co-traiants 
who  vrill  be  prejudiced  thereby.  Mr.  Free- 
man Is  entirely  right  in  sayhig  such  deeds 
should  not  be  spoken  of  as  absolutely  void, 
bnt  as  voidable  at  tiie  election  of  co-tenante 
wboae  righto  are  iwejudioed  thereby..  In  the 


case  of  Kimball  v.  Street  Railway  Co.,  173 
Mass.  152,  63  N.  B.  274.  decided  March  1899, 
Holmes,  J.,  now  Associate  Justice  of  tbe  8a- 
preme  Gonrt  of  the  United  Stetes,  says  that, 
whilst  there  have  been  expressions  to  the 
effect  that  such  a  deed  Is  void,  it  "seemed  to 
that  court  hardly  to  need  argument  that  such 
a  deed,  accompanied  by  possession,  was  only 
voidable."  We  quote  but  one  other  authority 
—the  opinion  of  J.,  In  Whlttoa  v.  Whit- 
ton,  88  N.  H.  127,  76  Am.  Dec,  at  page  167: 
"He  has  an  intraeet  In  the  question  whetbw 
the  property  shall  be  divided,  and,  if  so,  in 
what  manner,  precisely  so  much  greater  than 
an  ordinary  tenant  in  common,  as  he  Is  liable 
to  have  his  entire  interest  assigned  to  anoth- 
er in  the  partition,  and  bis  whole  estate  de- 
feated, without  redress  or  compensation." 
We  refer  especially,  In  coudusion,  to  tbe  case 
of  Worthlngton  v.  Staunton,  16  W.  Ya.  208, 
as  containing  tbe  best  exposition  of  this 
whole  subject  we  have  seen  anywhere.  Bee, 
also,  Bmeile  r.  Alvarado,  80  OaL  46a^  37  Pac. 
856. 
Affirmed. 


m  Ulm.  897) 

BAT  V.  EOSLLT. 
(Supreme  Court  of  Misalsrippi.   Oct  26,  1908.) 

EXPRESS  TRtrST—MtNORITT— REMOVAL  OF 
DISABILITT— CONVBYANCB. 

1.  Complainant's  mother  conveyed  certein 
real  estate  to  defendant  In  trust  for  complain- 
ant to  he  conveyed  in  fee  to  him  on  his  becom- 
ing of  age,  with  remainder  over  od  bU  death  be- 
fore that  time.  When  complainant  became  18 
years  of  a^e  he  obtained  an  order  removing  his 
cMi  disabilities,  and  authorizing  him  to  man- 
age bis  property  and  to  yne  and  Be  sued,  where- 
upon he  brought  a  bill  to  compel  the  trustee  to 
convey  the  estate  to  him.  Held,  that  the  eman- 
cipation did  not  tenolnate  complainant's  mi- 
nority, so  as  to  entitle  him  to  a  conveyance  of 
tbe  tmst  estate,  as  Rev.  Code  1802,  {  1508.  de- 
flnet)  a  minor  to  be  any  person  under  tbe  age 
of  21. 

Appeal  from  Chancery  Court  Madison 
County;  Robt  B.  Mayes,  Chancellor. 

"To  be  officially  reported." 

Bill  by  J.  Harvel  Ray  against  I.  M.  Kelly, 
trustee,  for  a  final  accounting,  and  tbe  con- 
veyance of  certain  real  estate.  From  a  Judg- 
ment on  an  order  sustaining  a  demurrer  and 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

W.  H.  Fovell  and  Mr.  Hober,  for  appel- 
lant Baznett  Perrln,  for  appellee. 

TRTTLT,  J.  On  the  4tb  Of  June,  1800, 
Mary  Ann  Ray  executed  a  trust  deed  con- 
veying to  I.  M.  Kelly  real  estate  and  per- 
sonal property  therein  described,  with  fall 
power  to  take  charge  of,  control,  manage, 
and  direct  as  be  might  see  proper,  in  the 
interest  of  her  minor  son,  3.  Harvd  Bay,  un- 
til he,  tbe  said  J.  Harv^  Ray,  shall  become 
of  age,  "when  the  aald  property  herein  con- 
veyed and  still  remaining  In  the  hands  of 
said  trustee,  shall  be  delivered  to  Um,  and 
wld  trustee  !■  hereby  directed  to  make  a 


Digitized  by 


Google 


166 


35  SOUTREBN  SSPOBTEB. 


deed  In  fee  simple  to  said  lands,  to  said  3. 
Harrel  Ra7,  who  eball  thereafter  hold  the 
same  absolately,"  with  this  further  provision: 
"Should  said  minor  die  during  his  minority 
without  a  wife  Urlng  or  Issue  of  the  body 
or  descendants  of  the  same,  the  property 
herein  conveyed  shall  go  to  his  half-brother, 
B.  J.  Barrier,  or  his  children  or  descendants 
of  the  same,  should  he  have  any."  The 
said  trustee  Is  given  full  power  to  Irase  or 
sell  said  property,  and  provide  for  the  main- 
tenance and  education  of  said  minor,  J.  Har> 
vel  Kay.  The  said  J.  Harrel  Ray  was  18 
years  of  age,  as  shown  by  this  record,  on 
June  12, 1903.  On  the  lat  day  of  July,  1003. 
his  dvll  dlsabllltlefl  of  minority  were  remov- 
ed by  the  chancellor  In  vacation.  The  fol- 
lowing Is  the  language  of  the  order:  "The 
civil  disabilities  of  minority  of  J.  Harvel 
Ray  be,  and  they  are  hereby,  removed  getf 
o^lly,  and  he  Is  authorized  to  do  and  per- 
form all  acts  In  reference  to  his  property 
or  otherwise,  and  make  a  wlU,  and  be  sued 
and  to  sue,  as  he  could  as  If  he  was  of  full 
age  of  21  years."  On  the  10th  day  of  Sep- 
tember, 1903,  the  said  J.  Harvel  Bay  filed 
bis  bill  of  complaint  fn  the  chancery  court 
of  Madison  county,  making  I.  M.  Kelly,  trus- 
tee, sole  defendant  thereto;  praying  that  the 
said  I.  M.  Kelly  be  ordered  by  court  to  file 
a  final  account  of  his  trusteeship,  and  to  de- 
liver up  all  money  In  his  hands  due  blm, 
and  to  convey  to  him  all  other  property  that 
J.  Harvel  Ray  owns.  To  this  bill  of  com- 
plaint, defendant  demurred,  and,  amongst 
other  grounds  of  demurrer,  sets  up  that  the 
trust  created  was  a  continuing  one,  and  that 
defendant's  position  as  trustee  or  guardian 
does  not  terminate  until  the  said  J.  Harvel 
Bay  arrives  at  the  age  of  21;  also  that  the 
said  B.  J.  Barrier  was  a  necessary  party 
to  the  bin  of  complaint,  and  had  not  been 
Joined  therein. 

We  find  no  merit  In  the  contention  of  ap- 
pellant that  the  emancipation  of  the  minor 
terminates  bis  minority.  The  terms  of  the 
trust  Is  the  law  of  the  trust.  It  was  the 
evident  intention  of  Mrs.  Mary  Ann  Ray 
that  the  trustee  should  remain  in  full  pos- 
session and  control  of  the  financial  affairs 
of  the  minor  until  be  arrived  at  the  age  of  21. 
Parties  must  be  considered  to  mean  what 
their  words  Imply,  In  the  usual  acceptation 
thereof.  Section  1606,  Bev.  Code  1692,  de- 
fines the  term  "minor"  to  mean  "any  person 
under  twenty-one  years  of  age,"  and  this 
Is  the  law.  The  removal  of  the  disabilities 
of  minority  only  authorizes  the  making  of 
contracts  in  reference  to  the  management 
of  the  property  that  the  emancipated  minor 
Is  lawfully  the  owner  of.  In  this  case  J. 
Harvel  Bay  will  not  be  the  owner  of  the 
property  described  in  the  Kelly  trust  deed  un- 
til he  becomes  21  years  of  age.  If  the  trus- 
tee had  been  ordered  to  make  a  deed  In  fee 
simple  to  the  lands  in  question  to  the  said 
J.  Harvel  Bay,  and  thereafter  said  J.  Harvel 
Ray  had  died  during  his  minority,  unmar- 


ried and  without  bsne,  could  It  be  contended 
that  the  rights  of  B.  J.  Barrier  would  not 
be  prejudiced  thereby? 

We  think  the  Jnd^ent  of  the  chasfi^kv 
correct^  and  It  Is  therefore  afflrmed. 


(81  IflM.  CU) 

GULF  &  8.  I.  BY.  CO.  v.  BUSST  et  al. 
(Supreme  Court  of  BliBsiBuppL   Oct  26,  1003.) 

MASTER  AND  SERTANT-^CTION  FOR  HASTBR'S 
NBQLIOBNCE— PELLOW-SBRVANT  RULB— CON< 
STITUTIONAL  FROVISION  —  APPLtCAUUTT — 
CONTRIBUTORY  lUOLIOBNOB  —  8UFFICIENCT 
OF  BVIDBNCB. 

1.  Const  {  193,  limiting  the  application  of 
tiie  fellow-servant  rule  In  the  case  ot  railroad 
employfis,  baa  no  appUcation  to  an  action  foond- 
ed  on  the  negligence  of  the  master  itself,  In  not 
providing  a  safe  way. 

2.  Evidence  in  an  action  by  the  representa- 
tives  of  a  railroad  bralcemau  killed  in  the  de- 
railment of  a  train  A«Id  not.  to  show  conteibn- 
torr  negligence  overthrowing  a  Ttfdict  for 
plamtiff. 

Appeal  from  Obenlt  Ooort;  mnda  Oonntr; 
Bobt  Fow^  Judge. 

"To  be  officially  reported.^ 

Action  by  a  M.  Bmay  and  others  against 
the  Oulf  &  Ship  Island  Railway  Company. 
Judgment  for  plalntUBn,  and  dtfendant  ap- 
peals. Affirmed. 

This  Is  an  action  for  damages  by  the  next 
of  kin  of  niomas  B.  Bussy,  who  was  killed  by 
being  run  over  by  the  ft^lght  train  on  which 
he  was  front  brakeman.  The  declaration 
allured  that  while  the  train  was  In  motion, 
and  when  the  deceased,  in  the  orderly  dis- 
charge of  his  duties,  walked  ont  on  the  run* 
nlng  board  of  the  locomotive,  a  car  of  the 
train  was  derailed,  cansing  a  sudden  and 
violent  stop  and  forward  Jerk  of  the  train, 
in  consequence  of  which  deceased  was 
thrown  off  the  train  and  run  over  and  killed; 
that  such  derailment  was  caused  by  a  loose 
and  sunken  Joint  between  two  rails,  which 
defendant  negligently  saflTered  to  be  out  of 
repair.  Defendant  pleaded  the  general  issue, 
and  in  a  second  plea  the  contributory  neg- 
ligence of  deceased  in  going  out  on  the  run- 
ning board  of  the  locomotive,  and  thence  to 
the  pilot,  while  the  train  was  in  motion,  and 
In  a  third  plea  the  contributory  negligence 
of  the  deceased  In  recklessly  placing  him- 
self on  the  track  In  front  of  .  the  train  while 
it  was  In  motion.  The  evidence  for  the  plain- 
tiff shows  that  deceased  was  head  brakeman 
on  the  freight  train  of  the  Laurel  Branch  of 
the  Gnlf  &  Ship  Island  Railway,  which  inters 
sects  tbe  main  line  at  Saratoga  Station. 
That  trains  on  this  branch  road  usually  come 
Into  Saratoga,  and  switch  off  onto  a  side 
track  to  stop.  The  branch  line  runs  east  and 
west,  and  600  feet  east  of  tbe  switch  on  the 
branch  line  there  Is  a  trestle  154  feet  long 
and  8  feet  deep,  and  still  further  east  an- 
other trestle,  184  feet  long.  That  trains  com- 
ing into  the  switch  sometimes  stop  for  the 
switch  to  be  thrown,  and  sometimes  jnst 
slow  u?.  and  the  head  brakeman  would  get 
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off  and  nm  ahead  of  Oie  train,  and  throw 
the  switch  before  the  train  sot  to  it.  That 
on  the  18tb  day  of  March,  1901,  the  train 
on  which  deceased  was  brakeman  came  Into 
Saratoga  StatioD,  and  was  running  about 
3  or  4  miles  an  hour  when  it  reached  the 
easternmost  trestle.  That  at  the  eastern  end 
of  this  trestle,  there  was  a  low  joint  in  the 
road,  and  at  this  point  the  trucks  of  ope  of 
the  telght  cars  near  the  hind  end  of  the 
train  was  derailed,  and  the  wheels  ran  along 
Ml  the  cross-tleB  for  about  80  feet,  when  they 
were  thrown  crossways  the  track,  and  the 
train  stopped.  That  deceased  was  found  near 
the  western  end  of  the  western  trestle,  having 
been  run  over  aud  mutilated  by  the  engine 
and  several  freight  cars.  That  the  distance 
where  the  body  was  fouud  to  the  switch 
was  474  feet,  and  that  the  body  was  fonnd 
where  the  engine  would  be  on  the  track 
when  the  derailment  occurred.  That  it  was 
deceased's  duty  to  get  off  the  train  and 
throw  this  switch,  and  that,  the  last  seen 
of  blm.  he  "vna  going  forward  to  perform 
this  duty.  The  eTldence  does  not  disclose 
positively  how  deceased  came  to  his  death. 
The  erldepce  for  defendant  was  to  the  effect 
that  there  was  no  low  or  defeotlve  joint,  as 
testified  to  by  plalntUTs  witness,  but  there 
was  a  flflh  bar  under  the  joint,  and  that  It 
had  not  been  repaired,  and  trains  bad  con- 
stantly passed  over  the  place  for  a  long  time 
since  the  accident  In  perfect  safety.  The 
engineer  testifled  that  Busay  was  rather  reck- 
less, and  that  he  had  remtmstrated  with  him 
about  getting  od  the-  pUot  of  the  engine; 
that  he  last  saw  deceased  going  out  of  the 
fireman's  window,  towards  the  front  of  the 
engine;  tliat  some  one  gave  a  signal  that 
the  switch  was  open,  and  he  went  right  on 
In,  and  the  switch  had  been  opened  by  Buasy 
some  one  else.  Bo  tbat.  If  Bussy  did  opeoi 
the  switch,  the  point  at  which  his  body  was 
tonoA  shows  that  be  came  back  towards  the 
moTlng  train. 

E.  3.  Bowers  ahd  McWlllIe  &  Thompscm, 
for  appellant  Alexander  ft  Alexander,  for 
aniellees. 

WHITFIBLD,  O.  J.  This  action  Is  found- 
ed upon  the  negligence  of  the  master  Itself, 
In  not  proTlding  a  safe  way,  and  was  hence 
manifestly  maintainable,  without  reference 
to  section  193  of  the  Constitution.  White  t. 
Railroad  Co.,  72  Miss,  page  12,  16  South: 
24&  That  section  la  therefore  not  Involved 
In  this  case.  The  only  point  worthy  of  se- 
rious consideration  is  whether  the  plaintiff 
was  guilty  of  contrlbtitory  negligence. .  The 
theory  that  Bussy  got  down  off  the  pilot  on 
the  trestle,  went  forward,  threw  the  switch, 
and  retorned  towards  the  engine  on  the 
trestle — the  engine  moving  all  the  while  at 
aboot  four  miles  an  hour— and  was  killed  in 
trying  to  Jump  on  the  pilot,  is  utterly  un- 
tenable. It  was,  in  view  of  the  distance 
from  the  point  where  be  would  have  so  got- 


ten off,  to  the  switch,  a  phydcal  impossibil- 
ity tbat  the  injury  could  have  occurred  In 
that  way,  as  a  simple  mathematical  calcula- 
tion will  demonstrate.  Tlie  theory  that  the 
dmOment  vrae  caused  by  a  brake  shoe  fall- 
ing on  the  rail  has  tiw  testimony  of  bnt  one 
witness,  and  that  of  the  most  shadowy  kind, 
to  rest  on.  The  presence  of  the  brake  shoe 
may  very  easily  be  acoonnted  for  by  the  fact 
of  the  wrenchlnr  around  under  the  can  of 
the  trucks.  The  -testimony  makes  no  such 
case.  The  theory  of  the  plaintiff  is  that  the 
derailment  of  the  cars  caused  a  sudden, 
violent  Jerk,  which  threw  the  plaintiff,  and 
caused  blm  to  fall  from  the  front  of  the  en- 
gine to  the  trestle,  and  that  be  was  then  ran 
over  and  crushed  by  a  nimiber  of  cars  before 
the  train  came  to  a  stop.  Tbat  he  was  nm 
over  and  crushed  Is  shovni  by  the  manner  in 
which  bis  body  was  mutilated.  That  it  was 
a  sadden  and  violent  jerk  or  Jar  of  the  train 
which  projected  him  forward  on  the  mid- 
dle of  the  trestle  has  been  found  by  the 
jury  to  be  the  most  reasonable  and  probable 
cause  of  bis  deaflt.  The  jury  evidently  f  odnd 
it  mora  reasonable  tiian  the  opposite  the- 
ory, tbat  be  would  attempt  to  get  off  the 
train  moving  abont  four  miles  an  taotur,  on 
a  trestle.  There  was  no  occation  to  do  so. 
It  was  perfectly  easy  for  him  to  have  waited 
until  the  train  got  on  floUd  ground,  and  then 
have  gotten  off,  gone  forward,  and  thrown 
the  switch.  None  of  the  theories  presented 
by  the  defendant  commended  themselves  to 
the  Jury  as  at  all  probable  or  reasonable. 
Tliey  evidently  discredited  both  the  state- 
ment that  any  derailment  signal  was  given, 
and  the  other  most  remarkable  statement  by 
one  of  the  crew  tbat  he  felt  no  jar  from 
the  derailment  When  one  contiden  the  na- 
ture of  the  .mutilatlOD  of  the  body,  the  fact 
that  trucks  were  wrenched  around  at  right 
angles  under  the  derailed  car,  that  one  of 
the  new  cross-ties  was  actually  broken  by 
the  violence  of  the  movements  of  the  train, 
the  distance  run  by  the  .can  on  the  cross* 
ties  of  the  trestle  after  the  derailment  and 
the  further  fact  tbat  the  train  was  moving  at 
about  4  miles  an  hour—a  heavy  freight  train, 
with  16  cars— the  statement  by  one  of  the 
crew  tbat  he,  under  these  circumstances,  felt 
DO  Jar  at  all,  was  naturally  discredited  by 
the  Jury.  What  we  regard  as  very  strongly 
convincing  evidence,  quite  sufficient  to  war- 
rant the  correctness  of  the  Jury's  conclu- 
sion, is  the  admitted  fact— a  fact  testified  to 
by  defendant's  witnesses— that  the  body  of 
BuBsy  was  found  at  the  point  where  the  en- 
gine would  have  been  when  the  derailment 
occurred.  This  is  a  most  pregnant  fact  fiora 
which  the  Jury  may  very  reasonably  have 
Inferred  tbat  at  tbe  very  Instant  of  the  de- 
railment Bussy  was  thrown  by  tbe  Jar  from 
the  front  of -the  engine  to  tbe  middle  of  the 
trestle,  and  there  run  over  and  killed:  It  Is 
shown  by  the  testimony,  so  far  as  contribu- 
tory negligence  Is  concerned,  that  it  Is  not 
unsafe  to  be  on  the  running  board  leading 
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lennd  to  tiie  front  of  the  engine.  It  was 
customary  for  employds  to  go  around  on 
that  rnnnlog  board,  boldlng  by  tbe  hand 
bold,  and  light  tbe  headlight,  while  the  train 
was  In  motion.  We  think  tbe  conductor 
meant  by  tbe  language  that  be  would  not 
have  told  Bnssy  more  than  twice  to  go, 
b^ore  he  would  hare  "fired"  him,  that  It 
was  Buagy's  duty,  and.  If  he  had  to  tell  him 
more  than  twice  to  do  his  duty,  be  would 
bave  discharged  him.  That  Bcema  the  plain 
meaning,  from  the  context  What  the  Jury 
eTldently  believed  was  that  Bnasy  went 
around  to  the  front  of  the  engine,  and  was 
waiting  there  for  the  train  to  get  on  solid 
ground,  with  no  purpose  at  all  of  getting  off 
on  the  trestle,  and  this  is  as  reasonable  an 
Inference  as  can  be  drawn  from  tbe  testi- 
mony—we think  the  most  reasonable  on&  If 
tbe  evidence  had  shown  that  Bnssy  was 
thrown  off  or  fell  off  whilst  trying  to  de- 
scend from  the  front  of  the  engine  to  tbe 
trestle,  be  was  clearly  guilty  of  contributory 
negligence  of  the  most  flagrant  kind,  the 
train  moving  at  about  four  miles  an  hour. 
But  when  the  distance  from  the  end  of  the 
trestle  to  tbe  switch  Is  considered,  and  tbe 
fact  that  Bnssy  had  the  most  abundant  time 
In  which  to  have  gotten  off  on  the  ground 
and  have  thrown  the  switch,  there  Is  no  ra-. 
tlonal  ground  upon  which  to  base  the  con- 
Jectnro  that  be  entertained  tbe  foolhardy 
purpose  of  attempting  to  descend  from  that 
moving  train  to  tbe  trestle. 

We  have  given  every  phase  <tf  tbe  case 
painstaking  consideration,  and  are  not  able 
to  say  that  tbe  verdict  Is  manifestly  wrong. 
Affirmed. 

CBHIH.IH) 

TAZOO  ft  M.  V.  B.  OO.  t.  SUirB. 
<Supreme  Court  of  MlsslBsippI.   Nov.  2,  1903.) 

(URRIERS— PASSENGERS— TIME  TO  AUaHT-W- 
JURIES— INSTRUCTION^PUNITIVS 
DAUAGES. 

1.  Id  an  action  for  injuries  to  a  passenger,  an 
InstructlOD  that.  If  the  jury  believed  the  facts 
thereta  stated,  the  carrier  was  liable  to  plaintifC 
In  damages  in  such  a  sam  »  the  Jury  should 
"see  fit  to  assess  aoder  the  iostractioDS  of  the 
court"  as  given  for  the  plaintiff,  was  erroaeoua; 
the  Jn^  bnng  bound  to  assess  on^r  such  dam- 
ages as  were  shown  by  the  evidence  under  all 
the  Instmctlons  given  on  behalf  of  both  parties. 

2.  Where  a  passenger  was  carried  past  his 
station,  and  was  compiled  to  walk  back  from 
the  next  station  dorlog  the  nhEhttime,  by  which 
be  was  made  side,  sore,  and  lame,  and  defend- 
ant's evidence  tended  to  show  that  the  train 
stopped  at  hia  station,  and  that  many  passen- 
gers got  off  there,  it  was  not  error  for  the  court 
to  refuse  to  charge  the  Jury,  authorising  It  to 
allow  plaintiff  punitive  uniacea. 

Appeal  from  Oircolt  Court;  Yaxoo  County; 
Bobt  Powell,  Judge. 

Action  tf-  Prank  P.  Smith  against  tbe 
Yasoo  ft  UississippI  Valley  Railroad  Com- 
pany. From  a  Judgment  In  favor  of  plaio- 
tut,  defendant  appeals  and  plaintiff  prose* 
eutes  a  cross-appeal.  Reversed  and  remand- 
ed on  appeal,  and  affirmed  on  cross-appeal. 


The  evidence  shows  that  plaintiff  purchas- 
ed an  excursion  ticket  at  Bentonla,  a  station 
on  defendant's  road,  to  Ways  Bluff  and  re- 
turn, to  attend  a  barbecue  there;  that  he  at- 
tended the  barbecue,  and  returned,  reaching 
Bentonia  about  10  o'clock  at  night;  that  the 
train  was  crowded  with  excursionists,  and 
tbe  station  was  not  called  when  Bentonia 
was  reached,  but  the  train  stopped,  and 
plaintiff  states  that  he  knew  that  they  had 
reached  Bentonia.  Tbe  testimony  for  plain- 
tiff was  to  the  effect  that  the  train  did  not 
stop  long  mough  for  him  to  get  off,  and  he 
was  carried  to  the  next  station,  about  four 
miles  distant,  and  had  to  walk  back  In  the 
night  to  Bentonia,  where  his  team  was; 
that  be  lived  several  miles  from  Bentonia, 
and  because  of  this  vralk  bis  feet  were  blis- 
tered, and  bis  legs  were  sore  and  tired,  and 
that  for  five  or  six  months  he  limped  and 
Buffered  pain  and  inconvenience;  that  at 
the  time  the  train  was  polling  out  from  Ben< 
toula  the  steps  of  the  cars  wera  crowded 
with  people;  that  tbe  conductor  had  not 
been  seen  for  a  considerable  time,  and  was  In 
a  forward  coach,  talking  to  some  ladles,  and 
bis  lantern  was  not  lighted,  and  that  tbe 
train,  after  a  very  short  pause  at  Bentonia, 
started  off,  leaving  the  passengers  to  get  off 
tbe  best  they  could,  and  some— plaintiff 
among  them— were  carried  on  to  tbe  n^ 
station;  that,  after  plaintiff  left  Bentonia. 
plaintiff  requested  tbe  conductor  to  stop  tbe 
train  and  let  him  get  off  where  they  vrere; 
near  Anding,  the  first  stop  from  Bentonia, 
bnt  made  no  effort  to  stop  while  tbey  were 
near  Bentonia.  There  was  evidence  for  de- 
fendant that  the  train  stopped  at  Bentonia, 
and  that  It  was  delayed  tbero  an  nnnsoel 
length  of  time,  and  many  passengers  got  off 
there.  Tbe  plaintiff  asked  the  court,  in  his 
seventh  cbarge,  to  instruct  tbe  Jury  that 
they  might  give  plaintiff  punitive  damages. 
This  cbarge  was  refused,  and  the  court  In- 
structed the  Jury,  ftor  defendant,  that  they 
could  not  Inflict  such  damages.  There  were 
verdict  and  Judgment  for  plaintiff  for  (2S0, 
from  which  defendant  appeals;  and  plaintiff 
prosecutes  a  cross-appeal,  assigning  as  er> 
ror  the  refusal  of  his  seventh  instruction, 
and  giving  tbe  instruction  for  defendant 
wMch  denied  him  punitive  damages.  The 
opinion  of  the  court  contains  a  fortbsr  ststa- 
ment  of  the  facts. 

Mayes  ft  Longstreet,  for  appelluit  Boi* 
ry  ft  Barbour,  for  appelleew 

TRULY.  J.  The  flrst  instruction  for  plain- 
tiff Is  fatally  erroneous.  By  It  the  Jnr7  vras 
told  that.  If  they  believed  the  facts  tberelu 
stated,  "then  the  defendant  Is  liable  to  plain- 
tiff in  damages  In  such  sum  as  the  Jury  shall 
see  fit  to  assess  under  the  Instructions  of  the 
court  as  herein  given  for  plaintiff."  This  la 
not  tbe  law.  Verdicts  must  be  based  upon 
the  facts  of  the  case,  not  upon  tlie  whims 
or  wishes,  the  likes  or  dislikes,  of  Uw  mem- 
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bers  of  tbe  Jury.  A  verdict  sboold  be,  not 
vbat  tbe  "jury  sees  fit  to  assess,"  but  ac- 
eorcUng  to  tbe  very  rlgbts  of  tbe  parties  as 
shown  by  tbe  evidence.  A  furtber  vice  In 
this  Instruction  Is  tbat  It  restricts  tbe  Jury 
bi  tbelr  assessing  of  damages  to  a  considera- 
tion of  the  Instructions  "given  tor  tbe  plain- 
tiff." Tbia  is  error  in  any  state  of  case,  but 
particnlarly  when,  as  In  tbls  case*  tbe  in- 
stmctions  for  plaintiff  fall  to  cover  tbe  ques- 
tion of  nominal  damages,  upon  which  tbe 
tblrd  instruction  for  tbe  defendant  Is  based. 
Tbe  Instructions  for  plaintiff  and  defendant 
should  always  be  construed  together,  and, 
when  so  considered,  should  correctly  an- 
nounce tbe  law,  and  constitute  one  harmo- 
nlona  whole. 

The  refusal  of  tbe  seventh  burirnctlon  for 
plaintiff  was  correct  The  facts  disclosed  In 
no  view  anthorlaed  the  Infilctlon  of  pnnitlTe 
damages. 

The  case  la  affirmed  on  cross-appeal,  and 
on  direct  appeal  reversed  and  remanded. 


(B2  Hiss.  8») 

WILLIAMS  V.  YAZOO  &  M.  V.  B.  CO. 
^Supreme  Court  of  Mississippi.   Nov.  2,  1903.) 

HUSBAND  AND  WITB-WIFB'S  PROPERTT-SALB 
TO  HUSBAND-ORAL  CONTRACT. 

1.  Code  1892,  S  2294,  provides  that  a  transfer 
of  chattels  or  lands  between  husband  and  wife 
slisl]  not  be  valid  as  against  third  persona,  un- 
less the  transfw  or  conveyance  la  in  writing,  and 
filed  for  record,  and  that  possession  of  the  prop- 
erty shall  not  be  equivalent  to  filing  the  writine 
for  record,  field,  in  an  action  by  a  hoaband 
for  damages  to  cotton  grown  and  ginned  oo  his 
wife's  land,  that  evidence  that  he  claimed  tbe 
cotton  b^  reason  of  an  oral  "understanding"  be- 
tween him  and  bis  wife  was  Insnfflcient  to  ahow 
title  to  tbe  cotton  in  him. 

Appeal  from  Circuit  Court,  Washington 
County;  A.  McO.  Klmbrougb,  Judge. 

Action  by  Merritt  Williams  against  tbe 
Yazoo  Se  Mississippi  Vall^  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

Merrttt  WlUlftms  brought  this  suit  In  the 
cfarcnlt  oourt  of  Washlngtw  county  against 
the  Xaaoo  *  USmAa^s^  Taller  Ballroad  Com- 
pany to  recoTV  damages  in  the  som  of  W 
382:80  for  cotton  burned  and  damaged  by  Vio 
defendant  After  all  the  erldenee  waa  In, 
d^endant  moved  to  exclude  It  and  to  gtve  a 
peremptory  instruction  for  defendant  on  the 
ground  that  It  mii  shown  by  the  plalntUTa 
evidence  tbat  the  cotton  was  raised  on  bis 
-wife's  plantation^  and  that  there  was  no 
written  transfer  of  it  acknowledged  and  filed 
for  record,  as  required  by  section  2294  of 
the  Code  of  18^,  and  that  the  cotton  did  not 
belong  to  plaintiff,  but  to  bis  wife.  The 
opinion  of  tbe  court  glres  13ie  evidence  on 
tbla  point  The  motion  was  sustained,  and 
there  were  verdict  and  Jodsment  tor  dtfend- 
ant  Flolntlfl  ^vealed. 


Thomas  &  Rose,  for  appelant.  Mayes  & 
Longstreet  and  Perry  ft  Campbell,  for  appel- 
lee. 

OALHOON,  J,  The  evidence  on  the  quea* 
tlon  of  the  ownersh^  of  this  cotton  and  its 
possession  Is  as  follows:  "Q.  Mr.  Williams, 
yon  spoke  In  your  elimination  about  the 
cotton  belD^  your  cotton.  Was  It  yours  or 
your  wife's?  A.  Mine.  Q.  Where  was  it 
raised?  A.  At  home.  Q.  Who  owns  the 
place?  A.  My  wife.  Q.  And  this  cotton  was 
raised  tbere?  A.  Yea,  air.  It  was  shipped 
In  my  name.  Q.  How  came  tbe  cotton  yours. 
If  tbe  place  was  bers?  A.  I  have  always 
shipped  it  as  mine.  Q.  I  know.  It  bad  not 
been  shipped  ye^  and  your  wife  owns  tbe 
property?  A.  But  not  tiie  crop.  Q.  How  do 
you  hold  that  property?  Is  there  any  con- 
tract between  you  and  your  wife?  A.  Mo 
written  contract  hut  an  understandbog.  Q, 
So  tiie  land  la  bora  that  produced  this  cotton, 
and  there  la  almply  an  understanding  be- 
tween you  ai^  her  that  tbe  crop  is  yours, 
and  no  contract  on  record?  A.  No^  sir;  none 
on  record.  Q.  Your  only  claim  to  thUi  cot- 
ton results  from  an  understanding  between 
you  and  your  wife?  A.  Yes.  sir.  I  furnish 
the  capital  to  raise  it.  Q.  Then  there  was  no 
contract  iwtween  you  and  her,  oral  or  in 
writing,  but  simply  an  undra«tandlng?  A. 
Yes,  sir;  simply  an  understanding.  Q.  Mr. 
Campbell  asked  yon  about  your  property. 
Tbat  cotton  was  In  your  custody  and  In  your 
control  by  consent  of  your  wife?  You  were 
then  ovtMT  of  that  cotton?  A.  Yes.  sir;  It 
was  sbl^iied  to  my  name.  Q.  No  one  bad  a 
claim  to  that  cotton?  A.  No  one.  Q.  Your 
wife  makes  no  claim  to  that  cotton?  A.  No, 
sir.  (Objected  to.  Objection  sustatoed.)  Q. 
In  whose  possession  was  tbat  cotton?  A. 
Mine.  Q.  Did  any  one  have  a  right  to  that 
cotton?  (Objected  ta  Objection  sustained.) 
Q.  Mr.  Williams,  was  that  platform  and  gin 
on  your  wife's  land?  A.  Yea,  sir.  Q.  Who 
made  tbe  cotton?  A.  I  attended  to  it  and 
furnlsbed  the  capital  for  It"  From  tbls  we 
deduce  tbe  conclusion  tbat  tbe  plaintiff  was 
certainly  not  in  le^al  possession  of  the  cotton 
aa  owner,  bailee,  or  otherwlB&  It  bad  not 
been  shipped.  It  waa  grown  on  the  wife's 
land,  ginned  at  her  gin,  and  placed  fw  ship- 
ment on  a  platform  belonging  to  ber.  Tbe 
use  of  the  ambiguous  word  "ondmtandlng" 
does  not  snfflelentiy  ahow  a  meeting  of  tbe 
minds  to  a  contract  or  agreement  totended  to 
be  oblatory' on  both  husband  and  wife,  so 
as  to  make  a  Judgment  pleadaUe  as  on  ad- 
Juffication  against  her.  From  tiie  context 
and  tbe  circumstances  the  witness  porbaps 
used  It  to  express  merely  his  own  confidence 
In  tbe  purpose  of  bis  wife  without  actual 
^creefuent  or  contract  *1t  falls  short  of  at 
leglng  a  distinct  express  contract"  Black  r. 
City.  19  8.  a  419,  4S  Am.  Rep.  78Bb 

Affirmed. 
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FTILCHBB  T.  8TATB. 
(Supreme  Ooort  of  MfBsIssippL    Not.  2,  1903.) 

HOHIOIDn-INSTRUCTIOHS— UODIPIGATION 
-OBJSCTIONS  TO  JUBOBS. 

LObJecttoD  cannot  be  made,  after  Terdlct, 
that  a  jnror  was  not  a  qoallfled  voter,  where  it 
doee  not  appear  that  the  fact  was  onknown  to 
accused  or  ois  counsel  when  the  Juror  was  a<^ 
cepted. 

2.  On  a  prosecotlon  for  marder,  an  tautractUHi 
that  the  jury  must  acquit  if  there  waa  a  reason- 
able doubt  whether,  when  deceased  was  struck 
hj  accused,  he  waa  attempting  to  strike  accus- 
ed with  a  hoe,  is  properlj  modified  bj  adding, 
'it  TOO  believe  tt  waa  a  deadiy  weapon  In  the 
banda  of  [deceajsed],  and  It  waa  reallr  w  ai^, 
parently  neceisarj  to  protect  faccnaed]." 

Aweal  mm  OlrcDit  OourU  Tuoo  Gonoty: 
B«At,  Powell,  JndfB. 

T,  J.  Folcber  was  eraileted  of  manilancli- 
tett  and  b«  aivml"-  Afflnned. 

The  evidence  for  the  state  waa  aabBtan- 
tlally  as  follows:  Appellant  and  deceased 
were  near  neighbors,  their  fields  lying  ad> 
Jacent,  and  separated  by  a  wire  fence.  Mc- 
Nlel  was  a  small  man,  and  about  70  or  78 
years  old.  and  Fulcber  was  about  46  years 
old,  and  weighed  about  ISO  pounds.  Ap- 
pellant and  deceased  had  been  on  good 
terms  np  to  the  day  the  fatal  blow  was 
struck.  On  that  day  Fulcber  quit  work 
about  5  o'clock  In  the  evening,  pnt  bis  hoe 
on  his  sboulder,  went  over  to  the  cross- 
fence  to  wbere  deceased  was  hoeing  a  few 
feet  from  the  fence,  In  his  own  fleld,  and 
told  him  be  mnst  keep  bis  chickens  and 
tblngs  out  of  bis  (Fulcher's)  field,  and  de- 
ceased replied  that  he  could  not  do  so,  and 
Fulcber  then  became  very  angry,  and  bit 
deceased  in  the  face  with  bis  fist,  and  then 
struck  him  on  tbe  bead  with  bis  hoe,  and 
at  this  time  deceased  was  not  making  any 
attempt  to  strike  Fulcber  with  his  hoe,  but 
had  left  bis  boe  some  distance  away.  The 
evidence  for  tbe  defense  was  to  the  effect 
that  deceased's  stepson  bad  circulated  some 
scandalous  reports  about  defendant's  daugh- 
ter; that  defendant  had  seen  deceased  about 
this,  and  be  had  promised  to  correct  the 
boy;  and  the  evening  of  the  difficulty  Fulcb- 
er was  on  his  way  from  one  part  of  bis 
field  to  snotber,  and  hfs  patti  led  near  where 
deceased  was  working,  and,  as  he  approach- 
ed, deceased  beckoned  him  to  come  by.  and 
said  to  blm,  "That  report  you  talked  about 
my  boy  Is  a  Me;"  that  some  other  angry 
words  passed,  and  deceased  raised  his  hoe 
to  strike  defendant,  when  defendant  struck 
deceased  vrlth  tbe  hoe  he  had  on  his  sboulder. 
Deceased  lived  a  Httle  over  a  week,  and 
died  from  the  efFects  of  tbe  wound.  De- 
fendant, oil  tbe  trial,  asked  tbe  foUowlng 
instruction  (Vo.  7):  "Tbe  court  instrncts  the 
Inry  that  they  must  acquit  the  defendant 
If-they  believe  there  Is  a  reasonable  doubt 
whether  at  the  time  ^cNlel  was  struck  by 
tbs  defradant  be  (Mt^iel)  waa  attempting 
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to  strike  Fulcber  with  a  boe.**  The  court 
added  to  this  InstnictloB  tbe  foltowing,  *if 
you  beUen  tt  was  a  deadly  mapoD  In  tlw 
hands  at  M^nel,  and  It  wa*  really  w  appai^ 

ttitly  necessary  to  protect  def  «idant:** 

Edwfn  B,  Holmes,  for  appellant  Wm.  "WU- 
Uanu^  Atty.  Oen..  tor  tbe  Statv. 

OALHOON,  J.  Tbe  objection  that  tbe 
Juror,  Narrowits,  waa  not  a  qualified  voter, 
but  an  unnaturalized  foreigner,  was  made 
too  late,  being  after  verdict  It  nowhere 
appears,  by  affidavit  or  otherwise,  that  this 
fact  was  unknown  to  the  accused  or  hli 
counsel  when  the  Juror  was  accepted.  Const 
I  264;  Tolbert  r.  State,  71  Miss.  181,  14 
South.  462,  42  Am.  St  Bep,  4S4;  George  T. 
State,  89  Utss.  670. 

Tbe  court  below  did  not  err  In  its  modifi- 
cation of  tbe  aeventh  charge  asked  by  thm 
defendant 

Affirmed. 


▼AliENTINB  T.  STATO, 
(Suprem  Court  of  Sfissiaalpi^   Nov.  1;  1908.) 
FIBH-OFFBNSBB-^OSTSD  ULNDB-EVIDENCB. 

■1.  Prosecutor  testified  that  he  had  posted  a 
canal  16  or  20  years  ago  with  boards  oa  which 
were  written  bv  hand,  "No  fishing  on  this  ea- 
nalj"  that  In  1902  defendant  seioed  the  canal, 
and  caught  some  fish,  some  of  which  he  brought 
to  prosecutor;  and  that  other  negroes  had  seined 
the  canal,  which  was  about  two  miles  long,  and 
had  four  or  five  notices  la  such  distance.  De* 
fendant  testified  that  be  lived  with  prosecutor  in 
1902,  and  In  that  year  had  caught  some  fish  la 
the  canal,  and  took  the  largest  to  prosecutor; 
who  received  tbe  same,  and  «tve  him  lard  with 
which  to  fry  bis  fish;  that  fie  did  not  see  any 
notices  anrwtaere.  BdA,  that  such  evidence  was 
Inaufflcient  to  sustain  a  convictioD  for  fishing  on 
posted  lands,  under  Code  1882,  }  1818,  prohibit- 
ing fishiug  on  such  lands,  and  requiring  that  the 
notices  sull  be  pialnly  painted  or  printed,  and 
that  thm  shall  be  at  least  three  Cur  enqr  alls 
of  the  boundary  of  the  tract 

Appeal  from  Circuit  Goort,  OkUUbeha 
County;  B.  O.  Sykea,  Judge. 

Dan  Valentine  was  convicted  of  flabtng  oa 
posted  lands,  and  be  appeals.  Beveraed. 

H.  A.  Fox  made  an  affidavit  against  D. 
Valentine  at  the  Justice  of  tbe  peace  court  o( 
Oktibbeha  county,  under  section  1818  of  tbe 
Oode  of  1892.  Tbe  afl^ldavlt  charges  that  tbe 
defendant  unlawfully  and  maliciously  tres- 
passed upon  tbe  lands  of  affiant  by  seinliv 
blB  canal,  which  vras  duly  and  I^ily  posted 
by  plainly  iirlnted  notices  along  said  canal, 
and  said  Valentine,  knowing  said  lauds  to  be 
so  posted,  did  knowingly  and  against  tbe 
wliOies  of  affiant  fiab  upon  Ibe  same  by  sein- 
ing the  canal.  He  pleaded  guilty  In  tbe  Jua- 
tloe  of  tbe  peace  court  and  passed  to  circuit 
court  On  a  trial  in  tbe  circuit  court  H.  A. 
Fox  testiaed  that  he  posted  tbe  canal  16  or 
20  years  ago  wltft  boards  oh  which  mm  writ- 
ten with  tbe  band,  "Wo  flsbing  on  tbis  canal  f* 
that  In  Oie  early  part  of  October,  1902^  de- 
fendant a^ned  tbe  canal,  and  caught  som« 
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flil^  and  brought  him  tome  of  the  fish;  that 
tbere  vere  two  other  negroes  that  went  and 
seteM  tbe  eaaal.  and  defendant  thought  he 
conld  Min  nme  if  others  conld;  that  the 
aual  was  aboot  two  miles  long,  and  bad  four 
or  At*  notices  along;  that  Valentine  lived  on 
wltnen'  place,  and  helped  make  a  crop  that 
jnear.  On  croaa-ezaminatlfm  he  stated  that  be 
conld  not  say  that  canal  was  posted  where  ae- 
fendant  cangbt  tbe  fish.  Defendant  broaght 
tlie  flah  to  him,  and  gave  Um  part  of  them, 
and  aald  he  didn't  think  be  (witness)  would 
object  He  stated  fbat  be  did  not  remember 
what  reply  made  to  defendant  at  Ibat 
time;  tbat  defendant  remained  on  the  place 
nntll  December  22, 1902,  and  daring  that  time 
ao  aflldavlt  was  made  against  him,  and  none 
WM  made  mitll  liar^.  1908,  after  defendant 
haA  moved  off  of  Mr.  Fine's  place;  tliat  ottter 
n^pms  had  sebied  tbe  canal,  and  no  affldavlt 
was  made  against  them.  Defendant  testified 
thftt  In  year  1902  be  Ured  on  Mr.  Fox's 
^ace,  and  hdped  to  mate  a  imp  there,  and 
bi  October  «t  that  year  be  mnddlsd  a  Uttle 
plaoe  In  the  canal,  and  caught  some  fish,  and 
toiA  tbe  largest  and  nicest  flsb  he  caught  to 
Mr.  Fox,  and  that  Mr.  Fez  was  not  at  all 
mad.  tmt  talked  wtOi  lilm  a  while,  and  gave 
blm  some  lard  to  fry  his  flab  with;  that  be 
nemr  saw  any  notf  ces  on  Mr.  Fox's  land  any- 
wbsre;  that  other  negroes  took  flab  from  tbe 
canal,  and  Mr.  Fox  knew  tt.  In  rebnttal  be  de- 
nied that  be  gave  defendant  any  lard,  tmt  said 
he  ml^t  have  sold  blm  some.  After  the  tes- 
timony was  all  In,  defendant  asked  tbe  court 
to  charge  the  jury  to  find  blm  not  guilty, 
which  was  refused  by  the  court  Defendant 
was  sentenced  to  pay  a  fine.  His  motion  for 
a  new  trial  was  overruled,  and  be  appeals. 

Fox  &  Soane,  for  appellant  J.  N.  Flow- 
ers, Asst  Atty.  Gen.,  for  tbe  State. 

TRDLT,  J.  The  focts  disclosed  by  this 
record,  when  most  strongly  stated  against 
tbe  defendant  sre  utterly  Insnfflclent  to  sus- 
tain the  verdict  of  guilty.  Tbe  poemptory  in- 
stroctlon  asked  by  tbe  defendant  aboold  have 
been  granted. 

Berarsed  and  rsmanded. 


(82  Mtn.  6S7) 

THAMES  V.  STATB. 

OSnpreme  Court  of  Mleslesippl.  Nov.  2,  1903.) 

ASSAUZ^r  WITH  INTENT  TO  KILL  AND  HUBDBR 
—INTENT— INSTRUCTIONS. 

1.  In  a  proseeotioD  for  assault  with  intent  to 
kill  and  murder,  au  instruction  that  If  the  Jury 
found  from  all  the  evidence  beyond  a  reasonable 
doubt  that  defendant  chased  C.  with  a  drawn 

Elstol  and  in  firing  distance  of  blm,  and  that 
e  fired  tbe  pistol  at  or  in  the  direction  of  O. 
while  he  wai  so  bdns  chased  by  defendant  with 
intent  to  wonnd  or  bill  him,  they  should  find  the 
defendant  guilty,  was  erroneous,  since  neither 
intent  Co  wound  nor  merely  intent  to  kill  would 
nceessaifly  conatitate  tbe  offense  of  "assault 
vrltfa  latent  to  murder." 

Appeal  from  Circuit  Oonr^  Newton  County; 
J.  B.  Bnophs,  Judge. 


Frank  Thames  was  convicted  of  amanlt 
and  battery  with  Intent  to  kill  and  murder 
and  be  appeals.  Reversed. 

Tbos.  Keith  and  J.  B.  Bytd,  tac  ajniellant 
Wm.  WUIlams.  Atty.  Gen.,  for  tb«  Statb 

WHITFIELD,  a  J.  This  was  a  charge  of 
assault  and  battery  with  Intent  to  kill  and 
murder.  Tbe  court  gave,  among  others,  the 
following  charge  for  the  stste:  "No.  4.  Tbe 
court  charges  tbe  Jury  for  the  state  that  If 
from  all  the  testimony  in  tbe  case  they  be- 
lieve beyond  a  reasonable  doubt  that  tbe  de> 
fendant  chased  Sol.  Gardner  with  a  drawn 
pistol  and  In  firing  distance  of  said  Gardner, 
and  that  the  defendant  further  fired  the  said 
pistol  at  or  in  the  direction  of  said  Gardner 
while  be  was  so  being  chased  by  said  de- 
fendant, with  intent  to  wound  or  kill  him,  the 
said  Gardner,  then  the  defendant  Is  guilty  as 
Charged,  and  tbe  jury  should  so  find."  It 
will  be  seen  that  tbe  only  Intent  required  by 
this  charge  was  one  to  wonnd  or  kill.  Nei- 
ther intent  to  wbund,  nor  merely  intent  to 
kill,  would  necessarily  constitute  this  offense. 
One  might  Intend  to  wonnd  without  meaning 
to  kill,  and  one  might  intend  to  kill  in  nec- 
essary sdf-defense.  It  Is  essential  that  the 
Intent  should  be  to  murder.  The  charge  Is 
fatally  erroneous. 

Revwsed  and  remanded, 

(M  FU. 

TmUS  V.  LIVBBPOOL  ft  LONDON  ft 
GLOBE  IN9.  CO.* 

Supreme  Court  of  Florida.   Joly  16.  1903.) 

PLKADINO— DEMURRBR-CONSnrUTIONAL  LAW 
—ACTION  AGAINST  INSURANCE  COUPANT— 
JLTTORNBT'S  rBBS— DBPARTURS-IRON-SAn 
CLAUSE-TOTAL  LOSB-FORFBITUHE-WAIVER. 

1.  A  demurrer  does  not  lie  to  a  declaration  be. 
cause  it  claims  (Aher  or  greater  damMea  than 
the  case  made  legally  entitles  the  plaintiff  to  re- 
cover, demurrer  not  being  tbe  proper  pleading  by 
which  to  teat  the  extent  of  recovery. 

2.  Chapter  4173,  Act  approved  June  2.  1898 
(Laws  1883,  p.  101),  authortxlng  the  recovery 
of  reasonable  attorney'a  fees  a^nat  life  and 
fire  insurance  companies  In  suits  upon  policies 
issued  by  them,  is  not  In  contravention  of  sec- 
tion 1,  Declaration  of  Bights,  nor  section  1,  srt 
14,  Const  U.  8. 

3.  The  execution  of  a  policy  of  insurance  un- 
der seal  Is  properly  denied  by  the  plea  of  non 
est  factum,  and  a  plea  to  an  action  npon  snch 
policy  "that  defendant  did  not  covenant  with 

Elaintiff  as  alleged,"  being  inapplicable,  shtmld 
e  stricken  on  motion. 

4.  A  departure  in  pleading  ia  a  matter  of  snb- 
atance  and  gronnd  for  general  demuzrer. 

'6.  In  declaring  upon  an  insurance  policy  It  is 
not  necessary  to  allege  performance  of  promis- 
sory warranties  or  conoitlona  subseqoent,  but 
only  of  conditions  precedent  which  may,  under 
set^on  1046,  Bev.  St.,  be  by  general  averment 
Breaches  of  promissory  warranties  and  condi- 
tions snbsenaent  are  matters  of  defense  to  be 
pleaded  by  the  defendant  and  It  Is  not  necessary 
that  the  plaiatiff  anticipate  such  defenses,  and 
negative  them  by  averring  performance  In  tbe 
declaration. 

•Rshearina  4«tM  Novembw  4,  IMS. 
J  a.  See  ConsUtntional  Lav,  voL  U.  Cent,  Dig.  | 
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6.  The  "iron-eafe  clause"  oaoally  tound  in  Are 
lasaraoce  policies  upon  Btocks  of  merchandise, 
which  reqoires  the  assured  to  take  and  preserve 
an  itemized  inventorr  of  stock  and  to  keep  a 
set  of  books,  and  to  keep  sach  books  and  in- 
Tentorr  secnrely  locked  In  a  fireproof  safe  at  cer- 
tain times,  or  in  some  place  not  exposed  to  a  fire 
that  would  destroT  the  bnildins  contalDing  the 
stock  of  merchanilise,  and  provides  that  failure 
to  take  the  inventory  shall  render  the  policy 
T<M,  and  that  In  the  event  of  failnre  to  produce 
tiie  set  of  books  and  inventory  toe  the  Inspee* 
tloD  of  the  company  the  policy  shall  become  noli 
and  void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon,  is  a  prom- 
issory warranty  in  the  nature  of  a  couditioa  eab- 
sequent.  A  breach  of  such  datne  la  a  matter  of 
afflrmatlve  defense  to  be  set  ap  by  plea,  and 
not  a  condition  precedent,  performance  of  which 
is  required  to  be  averred  in  the  declaration;  and 
hence  a  r^lication  alleging  a  waiver  of  such 
claase,  or  of  a  forfeitore  accruing  upon  a  breach 
thereof,  la  not  a  departure  in  pleading,  although 
the  dedaratton  sets  forth  the  iron-safe  claase. 
and  avers  generally  die  performance  of  all  con- 
dltions  precedent. 

7.  Upon  the  happeidng  of  a  total  loss  under  a 
fire  insurance  policy  upon  a  stock  of  merchan- 
dise the  assured  gave  immediate  notice  to  the 
company,  who.  by  Its  agent,  proceeded  to  ad- 
Just  the  loss.  After  knowledge  of  a  forfeiture, 
caused  by  failure  of  the  assured  to  comply  with 
the  requirements  of  the  "iron-safe  clause,"  the 
company,  by  its  agent,  made  an  adjustment  of 
the  loiB,  expressed  Itself  satisfied  concerning  It. 
fonnd  that  the  assured  had  sostalned  a  loss 
far  in  excess  of  the  sum  insured,  and  there- 
upon then  and  there  sgreed  and  promised  to  pay 
the  insured  the  amount  of  money  secured  to  be 
pidd  hj  Hm  policy.  Beld,  that  the  forfdtnre 
was  waived,  and  the  company  could  not  there- 
after avail  Itself  of  sneh  forfeiture  to  defeat  col- 
lection of  the  money  agreed  to  be  paid  by  the 
policy. 

8.  A  clause  In  an  Inanrance  poller  that  "the 
use  of  general  terms,  or  anything  less  than  a 
distinct  specific  agreement  clearly  expressed  and 
indorsed  on  this  policy,  shall  not  be  construed 
as  a  waiver  of  any  printed  or  written  condition 
or  restriction  therein,"  may  itself  be  waived; 
and  if  the  company  adjnsts  a  loss  and  promises 
to  pay  the  policy  after  knowledge  of  a  forfeiture 
accruing  by  reason  of  the  breach  of  a  promis- 
sory warranty  therein  on  the  part  of  the  as- 
sured, it  will  be  bound  notwithstanding  the  fact 
that  such  waiver  was  not  indorsed  on  the  policy. 
The  adjnstment  and  unconditional  promise  to 
pay  the  loss  witli  full  knowledge  of  the  for- 
feltnie.  with  no  reserratlon  that  the  mlver  was 
to  be  indorsed  upon  the  policy,  will  Und  the 
company  to  such  yralver,  notmthstaading  the 
clause  referred  to. 

(Syllabas  br  the  OonrL) 

In  Banc.  Error  to  Circuit  Court,  Alacbna 
County;  William  A.  Hocker,  Judge.  . 

Action  by  W.  H.  Tillis  against  the  Liver- 
pool St  London  &  Globe  Insurance  Company. 
Judgment  for  defendant;  and  plaintiff  Inrlngtt 
error.  Reversed. 

In  August,  1897,  plaintiff  in  error  began 
an  action  against  defendant  in  error  In  the 
clrcoit  court  of  Alachua  county.  The  decla- 
ration, containing  one  count,  alleged  that 
defendant  issued  its  policy  of  insurance  un- 
der seal  to  plaintiff,  whereby  It  insured 
plaintiff  in  the  sum  of  fl,8O0  against  loss  or 
damage  by  fire  upon  his  stock  of  general 
merchandise  wbUe  contained  In  a  certain 
Btore  building  at  Rochelle  for  the  period  of 
one  year  from  September  7,  1896.  The  dec- 


laration set  forth  the  policy  at  length,  and 
alleged  that  plaintiff  at  the  time  It  was  is- 
sued, and  from  thence  until  the  happening 
of  the  loss  and  damage,  was  the  sole  and 
absolute  owner  of  tbe  iKoperty;  that  on 
February  2,  1897,  the  proper^  Insured  was 
totally  consumed  and  destroyed  by  fire, 
whereby  plaintiff  sustained  loss  and  damage 
to  tbe  property  to  the  amount  of  $2,886.13; 
that  forthwith  after  the  happening  of  said 
loss  plaintiff  gave  notice  thereof  to  the  de- 
fendant, and  tbe  defendant,  through  its  agent, 
came  to  where  said  property  was  destroyed, 
made  an  adjustment  of  said  loss,  expressed 
itself,  through  said  agent,  to  be  perfectly 
satisfied  concerning  said  loss,  found  that 
plalntifl  had  sustained  a  loss  of  $2,886.18, 
and  then  and  there  agreed  and  promised 
to  pay  plaintiff  the  amount  of  money  named 
and  secured  In  said  policy,  to  wit,  $1,800. 

The  declaration  also  alleged  that  plaintiff 
had  kept  and  performed  all  things  fn  said 
policy  contained  on  his  part  to  be  kept  and 
performed,  and,  although  all  conditions  bad 
been  performed  and  fulUlled  by  him,  and  all 
events  and  things  had  happened  to  entitle 
him  to  a  performance  by  defradant  of  its 
contract  of  insurance,  yet  the  defendant, 
though  often  requested,  had  not  paid  plain- 
tiff the  sum  due  under  said  policy  on  ac- 
count of  the  loss  sustained,  or  any  part 
thereof,  but  refnses  to  do  so. 

Attached  to  and  made  a  part  of  the  policy 
as  set  forth  In  tbe  declaration  was  what  is 
known  as  the  "Iton-aafe  clause,"  In  the  fol- 
lowing language:  "The  following  covenant 
and  warranty  is  hereby  made  a  part  of  this 
policy:  first  The  asBored  will  take  a  com- 
plete itemized  Inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year,  and  un- 
less such  Inventory  has  been  taken  within 
twelve  calendar  months  prior  to  tbe  date 
of  this  policy,  one  shall  be  taken  In  detail 
within  30  days  Of  issuance  of  this  policy,  or 
this  policy  shall  be  null  and  void.  Second. 
Tbe  assured  will  keep  a  set  of  books  which 
shall  clearly  and  ^tnly  present  a  complete 
record  of  tbe  business  transacted,  including 
all  purchases,  sales  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory  as 
provided  for  in  first  section  of  this  clause, 
and  during  the  continuance  of  this  policy. 
Third.  The  assured  will  keep  such  books 
and  inventory,  if  such  has  been  taken,  se- 
curely locked  In  a  fireproof  safe  at  nlgbt, 
and  at  all  times  when  the  building  mention- 
ed in  this  policy  Is  not  actually  (^>en  for 
business,  or  falling  In  this,  the  assured  will 
keep  such  books  and  inventories  In  some 
place  not  exposed  to  a  fire  which  would 
destroy  the  aforesaid  building.  In  tbe  event 
of  failure  to  produce  such  set  of  books  and 
Inventories  for  the  inspection  of  this  com- 
pany, this  policy  shall  become  nuU  and  void, 
and  such  failute  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon.* " 

Defendant  demurred  to  the  declaration, 
bat  the  demurrer  was  oremiled,  and  there- 
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After  platntM,  hf  leave  of  the  court;  amend* 
ed  his  declaration  so  aa  to  claim  an  attorney 
fee  of  f  190  in  addition  to  the  chdm- 
ed  as  damages  for  loss  on  the  propertr. 

The  defendant  demnrrejl  to  the  declara- 
tlcm  as  amen^d,  the  sixteenth,  serenteentb, 
and  eighteenth  gromida  thereof  being  ad- 
dressed onl7  to  the  amradment  those 
C^nnds  b^ng,  In  substance,  that  tlw  amend- 
ment was  based  wholly  on  state  legislation, 
Tla.,  chapter  4178,  «^  June  2.  1898  (Laws 
1898,  9.  101).  and  that  such  legislation  Is  in 
contravention  of  section  1«  Declaratlcoi  of 
Bights,  Const  1885,  as  to  equality  before 
the  law,  and  in  contravention  ot  secthw  1, 
art  14,  Const  17.  in  that  U  operates  to 
d^^ve  defendant  of  property  wlthont  due 
piocesB  of  law,  and  to  deny  defendant  the 
equal  protection  the  laws.  At  the  same 
time  defendant  moved  to  atiike  the  amend- 
ment to  the  dedaratloa  upon  the  same 
groonds. 

On  February  28,  1888,  the  court  made  an 
order,  which,  after  reciting  that  the  cause 
was  submitted  opon  the  defendant's  demur* 
rer  to  the  amendment  of  the  declaration,  la 
as  ft^ws:  "It  seems  to  the  eoort  that  the 
demurrer  to  the  amendment  of  the  dedara- 
tlon  is  well  takcm,  and  It  Is  ther^tte  oon- 
sidered  and  ordered  that  the  said  demurrer 
be,  and  the  same  Is  hereby,  sustained,  and 
said  amendment  of  the  declaration  Is  stilck- 

On  March  11.  1898,  the  defendant  filed 
eleven  pleas,  the  first  two  of  which  were 
stricken  upon  motion  of  plalntUC.  The  oth- 
ers are  substantially  as  follows:  (3)  That 
the  allied  deed  is  not  its  deed. 

(4)  That  this  defendant  did  not  covenant 
with  plaintiff  as  alleged. 

<^  That  d^endant  never,  through  Its 
aguit  or  otherwise,  made  any  adjustment  of 
aald  loss,  or  expressed  itself,  through  its 
agent  w  otherwise  satisfied  coiuemlng  said 
loss  as  alleged. 

<9  That  defendant  never  then  and  there, 
or  at  any  other  time  or  tisewhere^  agreed 
and  promised  to  pay  plaintiff  the  sum  of 
$1,800,  or  any  amount  as  alleged. 

The  seventh,  eighth,  ninth,  tentli,  and  eler- 
onth  pleas  each  begin  with  the  statement  that 
"It  Is  not  true,  as  alleged,  that  pUUntifC  kept 
ajtd  pdfwmed  all  things  in  the  poU<7  con- 
tained on  his  part  to  be  kept  and  performed; 
on  the  contrary,  plaintiff  did  not  keep  and 
pafcnm  the  certain  covenant  and  warranty 
In  said  declaration  styled  the  InmHsafe 
clause^  in  the  particulars,  to  wit,**  and  as- 
sign separate  breaches  of  that  clause  as  fol- 
lows: "a)  That  plalntUt  did  not  keep  said 
Bet  of  books  so  aa  to  clearly  and  plainly 
pEesent  a  complete  record  of  the  business 
transacted,  including  all  jnuchases,  sales, 
uid  shipments,  both  for  cash  and  on  credit 
aa  in  said  provision  aet  fwth. 

"(Q  That  the  plaintiff  had  taken  an  In- 
ventory of  said  8to<^  within  twelve  calendar 
monthfl  prior  to  the  date  of  said  poltqr,  and 


did  not  take  the  inventory  within  80  days 
of  issnance  of  said  policy,  but  nevothrtess 
the  plaintiff  did  not  keep  sneh  a  set  of  boi^ 
from  the  date  of  said  inventory  as  provided 
for  dnzing  the  conttonance  ot  said  poIK^. 

"(8)  The  plaintiff  did  not  keep  the  said 
last  preceding  inventory  which  In  ftct  had 
been  taken  during  the  year  next  preceding 
-the  said  fire  in  a  fireproof  or  Iron  safe  at 
night  when  aald  building  was  not  open  for 
bualnasa;  nor,  falling  In  that,  did  tiie  ^ain- 
tlfl  keep  said  toventory  in  some  place  not 
exposed  to  a  fire  which  would  destroy  said 
building.  * 

"(10)  AU  the  plainturs  books  from  fbe  date 
of  said  Inrentoiy  as  provided. for,. down  to 
the.  1st  day  of  January,  1897,'  were  in  said 
building  at  nlghi^  when  said  building  was 
not  open  for  business,  and  were  then  and 
th&n  not  to  a  flr^roof  inm  safe^  and  wen 
then  and  there,  with  said  building,  destroys 
ed  by  the  said  fire  referred  to  in  aaid  declhra- 
tlon. 

"(11)  Plaintiff  failed  to  produce  such  ast 
of  bocria  and  toventories  for  the  toveetlon 
of  the  defendant  notwithstanding  this,  de- 
fendant  requested  of  plaintiff  an  c^portnnlty 
to  Inspect  them  straightway  opon  being  no- 
tified as  alleged  ot  aald  flcs,  the  platotlff  ad- 
Bdttliv  that  the  fire  occurred  at  night,  when 
aald  bulhling  was  not  vs/m  for  bnslneea,  and 
that  the  last  precedtog  Inventory  and  his 
books  covwing  said  transactitms  prior  to 
January  1,  1887,  had  been  kept  In  said  build- 
ing, and  not  In  a  safe,  and  woe  destroyed 
by  the  same  fire  which  destroyed  said  build- 
ing." 

Plaintiff  moved  to  strike  these  pleas  np<m 
tiie  ground  that  they  vere  Immaterial  and 
Irrdevant  and  not  the  pleas  required  by 
law,  which  motion  was  denied. 

Platotifl  tboeupon  J^ed  Issue  iqnn  tiie 
third,  fourth,  fifth,  sixtii,  and  seventh  pleas. 
He  replied  to  tiie  elgbth  plea,  admltttog  that 
be  took  aa  inventory  within  12  calendar 
months  prior  to  the  date  of  the  policy,  and 
that  be  did  not  toke  an  Inroitory  within  30 
days,  alleging  as  a  reason  that  the  policy 
did  not  80  require,  and  averring  that  be  did 
ke^  such  a  set  of  books  from  tiie  date  of 
the  inventory,  as  provided  for,  while  Uie  pol- 
icy remained  In  forces  This  replication  wal 
demurred' to  by  defendant  but  the  demurrer 
was  overruled,  and  thereupon  detendant  Joto- 
ed  Issue  upcm  it 

Plaintiff  filed  separate  replications  to  the 
ninth,  tentii,  -  and  Seventh  pleas,  each  ad- 
mitting that' he  did  not  ke^  and  perform 
the  certain  covenant  and  warranty  to  thie 
declaration  styled  the  'ircm-safe  ttaw^'  to 
the  particular  mentioned  to  tiie  plea  to  which 
the  replication  was  addressed,  and  alleging 
that  "the  defendant,  after  knowledge  of  the 
facte  set  fwth  to  said  plea,  waived  said  per- 
formance and  forfeiture,  and  treated  said  pol- 
icy as  obligatory,  and  promised  to  pay  the 
samew" 

The  defendant  demurred  to  the  replications 
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to  ttie  nlnfh,  tentb.  and  elevoith  pleas,  as- 
■IgDlng  points  of  law  to  be  argued  with  re> 
qtect  to  eadi  nvUcatbm,  bm  (oUowi:  (!>  It 
la  a  material  departure  from  the  declaration. 

(jiy  Declaration  arren  perforxoanoe,  i^Mlca- 
tkm  admits  nonperformance. 

(B)  Waiver  a  legal  ooncliuUoiL 

(4)  No  oonalderatfon  toe  the  iffomlae. 

6t)  The  alleged  aTOldance  does  not  snflBee 
In  law  to  defend  against  tbe  confessed  plea. 

(6)  It  do»  not  ivpear  pialntUT  waa  misled 
to  taia  preJndke. 

Xlito  demnnar  waa  sostalned  Ai]«n8t  4, 
\888. 

On  Korembor  29,  tBOB,  the  oonrt  entered 
final  Jodgment  reciting  that  tbe  defendant's 
demurrer  to  the  plalntlffa  aole  rq;iAlcatl«i  to 
the  ntnth,  tantb,  and  deventta  pleaa  had  hem 
sostalned;  that  said  pleaa  were  to  the  whole 
declaration,  and  stood  confoesod  ot  record; 
and  that  no  ap^fcatliHi  waa  made  for  leave 
to  file  an  ammded  or  new  pleading,  and  ad- 
judging that  defendant  go  hence  without  day, 
and  recover  Ita  costa. 

From  the  final  Jndgpient  so  entered  plain- 
tiff sued  out  this  writ  of  error,  and  aaslgna 
as  error  the  following  rulings  of  the  court 
bftlow:  (1)  Sustaining  demurrer  to  amend- 
nwnt  of  tbe  declaration  and  striking  same^ 

(2)  Refusing  the  motion  oC  plaintiff  to 
strike  def mdan^s  pleas  nmnberad  8,  4,  6,  fi^ 
7,  8,  9, 10,  and  11,  and  eadi  of  them. 

(4)  Bnstalnlng  defendant's  demurrer  to 
plaintiff's  r^licatituia  to  the  ninth,  tenth,  and 
eleventh  pleas. 

<5)  Catering  final  judgmut  for  defendant 

6.  A.  Thrasher,  for  plaintiff  In  error.  A. 
W.  Gocfcrell  &  Son,  for  defendant  in  eaot, 

CARTER,  7.  (after  stating  the  factaO.  t 
The  amendment  of  the  declaration  merely  en- 
larged the  claim  for  damages  to  be  recov- 
ered BO  as  to  include  attorney's  fees,  without 
tbe  addition  of  a  single  allegation  aa  to 
plalntUTs  right  to  recover  ivon  tbe  cause  of 
action  alleged  in  tbe  declaration.  Tbe  de- 
murrer to  this  amendment  was  based  solely 
upon  the  alleged  unconstitutionality  of  the 
statute  purporting  to  authorise  tbe  recovery 
of  attom^s  fees.  A  danuner  does  nttt  lie 
to  a  dedaratlou  beeause-it  claims  other  or 
creatw  damages  than  tbe  case  made  l^lly 
e^tQes  the  i^lntlfl  to  recover,  demurrer  not 
being  tbe  proper  pleading  by  which  to  test 
tbfltevtant  of  the  recovery.  It  was  therefore 
eqtgr  ii9.  sustain  the  demurrer  to  the  amend- 
iVMbiOlft  tbe  dedaratlon.  CUne  v.  Tampa 
^AlemroitlHi  Oompany  (decided  at  this  term) 
8Si  SoMShi'P,  9.  A  motlou  waa  made,  how^ 
eim[iAoo»titt9  the  amendment  on  the  same 
gjttiyfliii  OHb  yrhUo  the  wd»  of  the  court 
dMW  nPfeAk'Awms  purport  to  sustahi  the  mo- 
tl49ti  lMo«t|MA[<-M  does  in  fact  strike  the 
ailMpfllMiffeiitIv  Jacksonville,  T.  &  K.  W. 
BVU  Q«q  QbeU&bn^S  Fbi.  602,  15  South. 
386,  tills  court  held  that  tbe  fact  that  a 
ctWftittbtdMraniBiDay  aet  up  many  ele- 


ments that  do  not  enter  Into  the  measure  of 
damages  Is  not  ground  of  demurra>,  but  it 
may  be  cause,  under  section  1048,  Rev.  St, 
for  reforming  the  count,  aa  calculated  to  em- 
banaas  tbe  fair  trial  of  the  cause.  Whether 
the  amendment  in  this  caae  could  propaly 
be  regarded  aa  calculated  to  embazraas  tbe 
fab*  trial  of  the  cause  within  the  meaning  of 
the  statute  we  shall  not  atop  to  Inquire,  fbr, 
whether  so  or  not;  It  is  clear  that;  If  attor^ 
ney's  fees  could  property  be  recovered,  the 
court  was  in  error  In  striking  the  amend- 
ment upon  the  grounds  stated  In  the  motion. 
ObaptK  4178,  Act  approved  June  2,  1808 
(Laws  1898,  p.  101),  provides  In  tta  first  sec- 
tion "that  i^on  the  rendition-  of  a  judgmrait 
m  decree  by  any  of  tbe  courts  of  tbe  state 
against  ai^  llfft  or  fire  insurance  company  In 
favor  of  the  holder  or  holders  of  any  policy 
ot  Insurance  written  by  such  company  there 
shall  be  adjudged  or  decreed  against  such  in- 
surance eompaay  and  In  favor  of  tbe  bolder 
or  hdders  of  sndi  policy  a  reasonable  sum  aa 
fees  and  compensation  for  his  or  their  at 
totneys  or  soUdtov  prosecuting  the  suit  in 
which  the  recovoT  Is  had.**  It  la  not  denied 
that.  If  this  statute  la  consistent  with  tbe 
provisions  of  the  state  and  fodera!  OonsUtiH 
tlons  mentioned  In  the  motlcni  to  Strike,  that 
motion  should  have  been  denied»  and  wa  Ibid 
no  reascm  to  doubt  that  it  is.  Tbe  prlnc^lea 
announced  In  the  case  of  Farmers*  ft  Mer^ 
ctaante*  Insurance  Co.  v.  Dobney,  28  Sup.  Ot 
685,  47  L.  Ed.  831,  and  other  cases  thercdn 
referred  to,  control  tlds  case,  and  we  are 
constrained  to  hold  tbe  statute  valid  as 
against  the  objections  urged.  The  court  err- 
ed, tho^ore,  in  striking  tbe  amoidment  of 
the  declaration. 

II.  The  only  argument  under  tbe  second 
asslgnmoit  of  error  relates  to  the  refusal  to 
strike  the  third  and  fourth  pleaa.  If  we 
construe  tbe  dedaratlon  aa  dedarliq;  i^on 
Hie  i^licy,  the  third  plea  waa  proper,  be- 
cause tbe  dedaratlon  expressly  alleged  that 
the  policy  waa  under  seaL  The  execution  of 
this  sealed  Instrument  was  property  denied 
by  the  third,  wUcb  was  a  plea  of  non  est 
factum,  and  there  was  no  error  in  refusing 
to  strike  It  Olrcnit  Oourt  OomnumrlAw 
Rule  No.  67. 

The  fourth  plea  waa  not  a  proper  plea, 
even  It  as  contended  by  deftaidant,  the  ae> 
tion  was  upon  a  covenant  under  seal,  fer 
tbe  reason  that  under  rule  No.  67,  above  re- 
ferred to,  tbe  proper  plea  la  non  est  ftictnm. 
Tbe  court  should  have  granted  the  motion  to 
strike  that  plea. 

ni.  The  demurrer  to  the  repllcatiom  of 
plaintiff  to  tbe  ninth,  tenth,  and  eleventh 
pleas  was  bated  upon  several  grounds.  The 
first  two  contend  that  the  replications  are 
deinrtures  from  the  declaration,  and  are 
tb«efore  subject  to  general  demurrer.  A 
departure  in  pleading  is  a  matter  of  snb- 
stance  and  ground  for  general  demurrer. 
Tnrleton  v.  Wells,  2  N.  H,  306;  Pease  T. 
UcKuBlck,  25  Me.  78;  PoUard  v.  Taylor,  2 
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Bibb,  284;  Keay  t.  Goodwin.  16  Mass.  1; 
1  cutty's  Pleadlns,  678.   The  defendant  in 
error  contends  that  tbe  declaration  allies 
performance  of  all  tblngs  to  be  i)erformed  by 
the  plalutUf  in  goieral  terms;  that  tbe  pleas 
traverse  tbis  general  allegation  by  aliening 
specUlcally  nonperformance  of  tbe  Iron-eafe 
clause:  tbat  tbe  r^licntions.  Instead  of  deny- 
ing tbe  all^atlons  of  tbe  pleas,  admit,  tbem, 
and  set  up  excuaea   for  noniterformance, 
tbongb  tbe  declaration  alleges  performanoe, 
and  therefore  the  replies  constltnte  depar- 
tures.  We  infer  from  tbe  citation  of  an  an- 
tbority  In  tbe  order  of  the  circuit  judge  upon 
tbe  demurrer  that  be  sustained  it  upon  these 
grounds,  but,  tbe  order  being  general,  this 
court  cannot  reverse  his  ruling  if  It  finds 
that  any  ground  of  demurrer  was  good.  In 
order  to  determine  whether  tbe  repllcatlonB 
constitute  departures  In  pleading,  it  will  be 
necessary  to  ascertain  what  allegations  ftf 
tbe  declaration  were  material,  treating  It  as 
a  declaration  upcm  the  policy.   In  declaring 
upon  an  insurance  policy  It  Is  not  necessary 
to  allege  performance  of  promissory  warran- 
Uea  or  conditions  subsequent,  bat  only  of 
conditions  precedent,  which  may,  under  sec- 
tion 1045,  Rev.  St.,  be  by  a  general  aver- 
ment.   Promissory  warranties  and  condi- 
tions subsequent  ate  mattm  of  defense  to  be 
pleaded  1^  the  defendant,  and  it  is  not  neces- 
sary that  the  plaintUT  anticipate  such  de- 
fenses, and  negative  them  by  averring  i>er- 
formancfe   Redman  v.  .£tna  Ins,  Go.,  49 
Wla.  431,  4  N.  W.  D91;  Chambers  V.  North- 
western Mnt.  Life  Ins.  Co..  64  Minn.  495.  67 
N.  W.  S67,  58  Am.  St  Bep.  649;  Forbes  T. 
American  M.  L.  I.  Co.,  15  Gray.  248,  77  Am. 
Dec  300;  Johnston  v.  Northwestern  Live- 
stock Ins.  Co.,  94  Wis.  117,  68  N.  W.  868; 
Insurance  Co.  v.  Crunk,  91  Tenn.  876.  23  8. 
W.  140;  Whipple  v.  United  Fire  Ins.  Co.,  20 
R.  I.  260,  3S  AtL  498;  2  May  on  Insurance, 
f  600;  4  Joyce  on  Ins.  8684.  Tbe  iron-safe 
clause  in  tUs  case  was  a  promissory  war^ 
ranty  la  the  nature  of  a  condition  subsequ^t. 
and  it  was  not  necessary  to  alle^  a  compli- 
ance with  Its  terms  In  the  declaration.  West- 
ern Assur.  Co.  V.  Bedding,  15  C.  C.  A.  619. 
68  Fed.  708;  Klagman  v.  Lancashire  Ina. 
Co.,  54  S.  C.  599.  82  S.  £.  762;  Copeland  v. 
Western  Assur.  Co.,  43  S.  0.  26,  20  S.  B.  7^ 
In  Levy  v.  Peebody  Ins.  Co.,  10  W.  Va.  560. 
27  Am.  Rep.  598,  it  was  even  held  tbat  an 
allegation  that  plalntlfE  had  on  bis  part  per^ 
/ormed  all  conditions  of  the  policy  meant 
conditions  tbat  had  not  been  waived,  and 
that,  if  defendant  pleads  that  a  certain  speci- 
fied condition  has  been  violated  by  tbe  plain- 
tiff, plaintiff  may  reply  a  waiver.   It  Is  not 
necessary  to  approve  tbe  rule  laid  down  In 
tlie  West  Virginia  case,  as,  under  tbe  prin- 
ciples announced  above,  the  allegations  of  the 
declaration  In  regard  to  performance  must 
be  construed  "with  respect  to  conditions  prece- 
fl«nt,  andyas-aompllaaee  wttth  the  Iroh'Safe 
clause  is  not  a  condition  precedent,  but  a 
promlasoiT  warranty  In  the  nature  of  a  con- 


dition subsequent;  It  is  not  embraced  within 
tbe  allegations  of  performance  contained  in 
the  declaration.  Kingman  v.  Lancashire  Ina, 
Co..  supra.  Bven  If  we  construe  the  declara- 
tion as  alleging  performance  of  that  clause, 
such  allegation  may  be  rejected  as  surplus- 
age. Giena  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
— ,  83  South.  478.  It  results,  therefore,  that, 
as  a  breach  of  tbe  Iron-safe  clause  was  a  mat- 
ter of  affirmative  defense  to  be  set  up  by 
plea,  and  not  a  condition  precedent,  perform- 
ance of  which  was  required  to  be  averred  In 
the  declaratloD,  it  was  entirely  proper  for  tbe 
plaintiff  to  reply  a  waiver,  as  by  so  doing  he 
was  not  departing  from  the  allegations  of 
the  declaration  In  any  material  matter.  1 
Ghitty  on  Pleadings.  *674. 

Other  grounds  of  demurrer  claim  that  the 
alleged  waiver  is  pleaded  as  a  legal  conclu- 
sion that  it  Is  not  alleged  to  be  supported  by 
a  consideration,  and  that  facta  are  not  al- 
leged showing  tbat  plaintiff  was  misled  to 
bis  prejudice.  It  appears  from  tbe  declara- 
tion that  plaintiff  gave  defendant  Immediate 
notice  of  the  loss;  tbat  defendant's  agent 
came  to  where  tbe  property  was  destroyed, 
made  an  adjustment  of  the  loss,  expressed 
himself  satisfled  concerning  it,  found  that 
plaiatlff  had  sustained  a  loss  of  ¥2,886.18, 
and  thoreupon  then  and  there  agreed  and 
promised  to  pay  plaintiff  the  amount  of 
money  secured  to  be  paid  by  tbe  policy. 
These  allegations  of  tbe  declaration  are  not 
denied  by  the  ninth,  tenth,  and  eleventh 
pleas,  and  the  replications  allege  that,  after 
knowledge  of  tbe  breach  of  the  iron-safe 
clause,  tbe  defendant  promised  to  pay  the 
policy.  These  allegations  do  not  set  up 
waiver  as  a  legal  conclusion,  but  aver  tbe 
fact  to  be  that  defendant  promijsed  to  pay 
the  policy  after  knowledge  of  tbe  breach  of 
the  iron-safe  clause.  The  object  and  pur- 
pose of  the  Iron-aafe  clause  was  to  enable 
tbe  defendant  to  secure  reliable  data  upon 
which  to  base  an  adjustment  of  tbe  loss. 
These  pleas  do  not  deny  tbat  plaintiff  bad 
kept  books  and  the  Inventory  as  required, 
but  alleged  merely  tiiat  they  were  not  k^t 
In  the  proper  place,  and  tbat  they  were  not 
produced  because  burned  by  tbe  fire  that 
destroyed  tbe  building.  As  the  books  and 
Inventory  were  necessary  or  useful  only  In 
tbe  matter  of  the  a^ustment,  it  mi^t  be 
assumed  that  defendant  knew  of  their  de- 
struction and  the  breach  of  the  iron-safe 
agreement  when  It  came  to  adjust  the  loss, 
and  the  eleventh  plea  so  alleges;  yet,  ac- 
cording to  the  allegations  oC  the  declaration, 
which  these  pleas  do  not  deny,  and  of  tbe 
replications,  the  defendant  adjusted  tbe  loss 
and  agreed  and  promised  to  pay  the  policy 
after  notice  of-  tbis  breach  of  tbe  agreement, 
-which,  under  the  policy,  wrought  A  forfeiture. 
It  cannot  be  assumed  that  the  agent  could 
b&ve  adjusted  the  loss  wltiiout  causing  tbe 
l^alntiff  some  trouble  or. inconvenience;  but. 
vbether  so  <M  not,  'we  think  -  t&e  iK>ndaot>«f 
the  agent  In  adjusting  and  agreeing  to  pay 
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the  Um  after  knowledge  of  tbe  facta  wUcli 
would  hare  eaumd  a  fwfeitare  of  tiie  pol- 
ity operates  as  a  waiver  ot  the  forfeiture, 
and  that  the  replications  are  good  as  against 
tbe  demurrer.  This  court  lias  recognized 
the  doctrine  of  walvw  aa  applicable  to  Inr 
snrance  policies  In  tbe  case  of  Taylor 
Olens  Falls  Ins.  Co.,  44  Fbu  — >  82  Bontb. 
887,  wbere  It  was  held  that  a  fire  Inmrance 
omnpanj,  1^  nnoonditloDaUy  denying  any 
llabUl^  whatsoerer '  on  Its  policy  iQon  the 
destmctton  of  tbe  property  corered  thweby, 
walTes  proof  of  loss  provided  for  In  such 
polity.  It  Is  not  always  cwentlaJ  that  ^ 
walTsr  be  siq;>ported  a  new  eiHudderatton, 
nor  that  tbe  facta  be  sufficient  to  constitute 
an  eqoitabla  estoppeL  Vatteitana  are  not 
fkTored  In  flie  law»  and,  notwithstanding 
the  strong  language  used  In  declaring  the 
ttoMtan  that  tiie  j/nSicy  "shall  become  nuU 
and  Told,*'  the  poUcy  la  not  void,  but  void- 
able, and  tbe  party  who  has  the  right  to 
declare  it  void  may  thereafter  treat  It  as 
valid,  and  it  wlU  be  sa  Indian  Blver  State 
Bank  V.  Hartford  Fire  Ins.  Go.  (decided  at 
this  term)  85  South.  228;  Oakes  v.  Manu- 
facturers' Fire  *  Marine  Ins.  Co.,  186  Masa. 
248;  VMe  T.  Qermaala  Insurance  Co.,  26 
Iowa,  9,  90  Am.  Dee.  88;  Oeoq^  Home  Ins. 
Cdl  t.  Allen,  IIB  Ala.  488.  24  South.  899; 
Kingman  lancashiie  Ins.  Co.,  supra;  Ti- 
tus V.  Olens  Falls  Ins.  Co.,  Si  N.  T.  410; 
Corson  v.  Anchtn-  Mutual  Fire  Ins.  Co.,  113 
Iowa,  641,  80  N.  W.  806;  Bokes  v.  Amason 
Insurance  Co.,  01  Md.  012,  84  Am.  Bepb  328. 
In  the  case  of  Gibson  Electric  Go.  v.  Uverpool 
A.  London  ft  Globe  Ins.  Co.,  109  N.  T.  41S, 
64  N.  B.  28,  after  reviewing  quite  a  number 
of  New  Twk  decisions,  the  court  say:  "Al- 
though the  decisions  of  tbla  court,  of  which 
we  have  made  this  brief  review,  seem  to 
wanant  tbe  oonduslon  that  an  buum,  even 
under  the  provisiMis  of  a  standard  policy, 
may  estop  Itself  from  claiming,  or  may 
waive,  a  fortettmre  under  ite  conditions  by 
its  acta  and  ttto  requlrementa  it  makes  of 
the  Insured  after  knowledge  <tf  ttie  forfet 
tnre,  still  tbe  drcumstanees  and  acta  which 
are  required  to  constitute  soch  an  estoppel 
w  waiver  aeem  to  be  qnlte  firmly  establish- 
ed. Thus,  in  Oie  absence  of  an  express 
walvir,  at  least  some  of  tbe  elementa  of  an 
estoppel  must  exist.  The  insured  must  have 
been  misled  by  some  act  of  tbe  insurer,  or 
It  must;  after  knowledge  of  the  breach,  have 
done  aemetbing  which  could  only  be  done 
by  Tlrtua  of  ttte  policy,  or  have  required 
BomaUiIng  of  tbe  assured  which  be  was 
bound  to  do  only  nnder  a  valid  policy,  w 
haw  axwdsed  a  rliAt  wlddi  it  bad  only 
by  virtno  of  tbe  pcdiey.  Such  an  estoppel 
or  vralver  must  be  established  by  the  person 
dalming  it  by  a  preponderance  of  evidence, 
and  aeUber  an  estoppti  nor  a  waiver  of  the 
brsadi  of  a  condition  after  forfeiture  by 
reason  thereof  can  be  inferred  from  mere 
m  Inactloii,'*  la  tbla  caas^  aftsr 


notice  of  the  fact  conatitutlns  the  forfcdture, 
the  company  proceeds  to  adjust  the  Ims, 
and  upon  such  adjustment;  finding  that  tbs 
loss  ffer  exceeds  tbe  amount  of  the  poik^, 
promises  end  agrees  to  pay  the  amount  of 
tbe  policy.  If  these  acta  do  not  oonstltnto 
an  express  waiver,  they  could  imly  have 
been  done  by  vlrtne  of  the  obligation  of  a 
valid  policy,  and  therefore  the  company, 
knowing  of  ttie  (arfeltur^  by  aoeh  acta 
waived  it  and  is-  bound  by  sodi  waiver. 
Cotton  States  Life  Insurance  Co.  Ed- 
warda,  74  Ga.  220;  aty  Phuilng  *  Shingle 
Mill  Co.  T.  Mercbanta*.  Manufacturers'  * 
Clttaens'  Mat  Fire  Ina.  Co,  78  Mich.  654, 
40  N.  W.  777, 16  Am.  Bt  Bep.  062;  Began  v. 
jStna  Fire  &  Marine  Ins.  Co.,  10  W.  Ta.  088; 
Levy  V.  Peabody  Lis.  Co.,  10  W.  Va.  060,  7 
Am.  Rep.  5^;  Fink  t.  Lancashire  Ins.  (>k, 
60  Mo.  App^  678;  German  Ins.  Oo.  t.  Gib- 
son, 08  Ark.  494,  14  S.  W.  672;  Farman^  ft 
MerdiantS*  Ins.  Oo.  Obeannt;  00  DL  111, 
80  Am.  Dec.  492;  BOlinga  T.  German  Ina.  Oou, 
34  Neb.  002,  52  N.  W.  887;  Georgia  Home 
Ina.  CO.  T.  Allen.  118  Ata.  486;  24  South.  880; 
Kingman  t.  LancasUre  Ina.  Co.,  54  8.  CL 
099,  82  B.  XL  762;  Corson  v.  Anchor  Mutual 
Fire  Ina.  Co.,  118  Iowa,  641,  85  N.  W.  80^ 

We  are  referred  to  a  dense  in  the  pOUcy 
that  "the  use  of  general  terms,  or  anything 
less  than  a  distinct  spedflc  agreement  dear- 
ly  expressed  and  Indmed  on  thta  policy. 
Shan  not  be  construed  aa  a  waiver  of  any 
printed  or  "written  condition  or  restrlctlOD 
tiiereln,'*  but  we  do  not  see  that  sndi  danse 
alEecta  the  question  here.  It  Is  doubtful  If 
n  has  reference  to  waivers  of  forfeltum 
made  after  a  loas  has  ocrarred,  aa  tta  lan- 
guage aeems  applicable  to  waivers  of  tlie 
conditions  or  restrictions  in  the  policy.  But; 
bowever  that  may  be,  tt  la  a  dauae  wlildi 
may  Itself  be  waived,  and.  If  the  company 
adjusted  the  toss  and  iirondsed  to  pay  the 
policy  wlfli  knowledge  of  tiie  forfeiture,  it 
will  be  bound,  notwithstanding  such  waiver 
waa  not  Indoraed  on  the  poUcy.  Tbo  ad- 
justment and  unconditional  promise  to  pay 
tbe  loss  with  fuU  knowledge  of  the  forfei- 
ture, with  no  reservation  that  tbe  waiver 
was  to  tw  hidorsed  upon  the  policy,  wiH 
bjnd  the  company  to  such  walvw,  notwltli- 
standlng  the  clause  referred  to. 

Tbe  Judgment  of  the  circuit  court  of  Ala- 
chua county  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  and  motion  to  strike  tbe  amended 
declaration,  to  grant  the  motion  to  strike 
the  fourth  plea  and  to  overrule  the  demnr- 
rer  to  plalntlfrs  replications  to  the  ninth, 
tenth,  and  eleventh  pleas,  and  for  such  fur- 
ther proceedings  as  may  be  conformable  to 
law  and  ofmslstent  with  this  opinkm. 

HOCKBB  and  COOKBSm  JJ.,  bslng  d|s- 
quaUOed.  took  ao  part  la  flw  dadaioa  or 
tbla 
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WILKINSON  et  al  t.  STRICKLAND. 
<8Dpreme  Court  of  UisiIsslppL   Not.  0.  1903.) 

BURIAL  LOTS— INTERFERENCE  WITH  POSSES- 
SION—TRB  SPAS  SE  RS-EJ  BCTH  E  NT. 

1.  Where  [^aintiff,  under  parol  grant,  enters 
into  po8£e8»on  of  lots  in  the  free  part  of  a  cem- 
etery, and  buries  his  dead  therein,  and  the  dty, 

onlioance,  quiets  posEession  thereof,  and  con- 
tinues to  recognize  and  acquiesce  in  sis  posses- 
alon  till  It  convey  them  to  defendants,  previous- 
ly advised  of  plaintiff's  pooseesUm  and  clalmi  the 
a^'s  disturbance  of  his  posBeHUon.  the  lots  still 
being  naed  for  burial  purposes,  to  unlawful,  and 
defendants  are  trespassers. 

2.  As  against  a  trespassw  an  anterior  pos- 
session is  sufficient  to  maintain  ejectment. 

Appeal  from  Circuit  Ooort;  Binds  Oranty; 
Bobt  Powell,  Judge. 

"To  be  officially  reported." 

fijectment  by  A.  Strickland  against  D.  W. 
Wilkinson  and  another  for  poasession  of  two 
lots  In  Greenwood  Cemetery.  Verdict  was 
directed  for  plaintiff,  and  from  a  Jadgment 
In  accOTdanee  tborewltb  defendants  agveaL 
Affirmed. 

McWlUie  ft  Ttaompoon,  for  appellants. 
Rlcketts  ft  Peyton,  for  appellee. 


TRULY,  J.  We  are  under  no  necessity, 
on  this  record,  to  consider  questions  of  the 
rights  of  cities,  churches,  or  cemetery  asso- 
ciations to  change  burial  grounds  and  dis- 
inter and  relnter  the  dead,  as  necessity,  san- 
itation, or  public  convenience  may  require. 
Those  questions  are  far  removed  from  the 
question  of  right  to  interfere  with  particu- 
lar burial  lots  In  an  inclosed  cemetery.  The 
cases  cited  by  counsel  for  appellants  refer- 
red solely  to  instances  In  which  the  fee  was 
retained  by  the  cemetery  association,  and 
merely  an  easement  or  license  to  bury  grant- 
ed lot  holders.  The  case  before  us  is  this: 
The  appellee,  under  parol  grant,  entered  Into 
full  possession  of  the  lots  In  question  one  in 
1882,  the  other  In  1884  or  1886.  These  lots 
were  in  the  free  part  of  the  cemetery,  and 
no  money  consideration  was  due  therefor. 
Appellee  btuled  his  dead — some  seven  or  eight 
In  all— in  said  lots,  and  in  1890  the  city  of 
Jackson,  by  ordinance,  quieted  possession 
thereof,  and  continued  to  recognize  and  ac- 
quiesce in  appellee's  possession  until  1001, 
when,  Ignoring  the  previous  ordinance.  It 
undertook  to  convey  the  lots  to  appellants, 
who  were  previously  advised  of  appellee's 
possession  and  claim  of  title.  Appellee  nev- 
er Toluntarily  abandoned  the  lots.  Some  of 
fals  dead  are  still  buried  there,  and  none  were 
ever  removed  with  his  knowledge  or  consent 
The  lots  are  still  used  for  burial  purposes. 
Under  these  circumstances  the  city  could  not 
have  lawfully  disturbed  his  possession,  and 
Its  grantees  are  simply  trespassers.  Against 
a  trespasser  anterior  possession  alone  Is  suf- 
flcient  to  maintain  ejectment.   We  refrain 
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from  further  comment  upou  the  facts,  except 
to  say  that  the  right  result  was  reached  by 
the  court  below. 
Affirmed. 


KSnONAN  et  aL  T.  HABKXN8  et  aL 

(Supreme  Conrt  of  Mississippi.    Nov.  9.  1906.) 

BOARD  OF  SUPERVISORS— STOCK-LAW  TBRRI- 
TORY'-ORDBRS— VACATING  A£TBR 
FINAL  ADJOURNMENT. 

1.  A  board  of  supervisors  after  final  adjourn- 
ment has  ordinarily  no  power  to  review  or  va- 
cate its  order  aoDexIng  certain  tanda  to  a  beat, 
as  stock-law  territory. 

An>eal  fnnn  Otrcnit  Oourt^  I^eaka  County; 
J.  B.  Enochs,  Judge. 

Proceedings  by  W.  P.  Keenan  and  others 
to  vacate  an  order  of  the  board  of  supervisors 
annexing  certain  land  to  a  beat,  as  stock-law 
territory.  From  an  order  of  the  circuit  court 
sustaining  the  board  in  dismissing  the  pro- 
ceedings on  the  motion  of  T.  P.  Harkins  and 
ottwrs,  the  applicants  antesL  Afllnned. 

At  its  May  term.  1902,  the  board  of  supe^ 
visors  of  Leake  county  passed  an  order  de- 
claring the  atDdc  law  In  totee  in  Beat  S  of 
said  county;  and  at  Ute  same  meeting  it 
passed  another  order  annexing  certain  lands 
described  in  the  order  to  Beat  8,  as  stock- 
law  territory.  On  December  81. 1902,  appel- 
lants filed  a  motlmi  before  said  board  of  su- 
pervisors to  recanvass  and  vacate  the  order 
annexing  lands  to  the  stock-law  district,  as* 
signing  a  number  of  causes  for  vacating  the 
order.  At  the  February,  1003,  meeting  of  the 
board  of  supervtoors  there  was  a  motion  filed 
to  dismiss  the  motion  made  by  appellants. 
The  board  of  si^ervlsors  sustained  this  mo- 
tion, and  dlnnlssed  the  motion  filed  by  ap- 
pellants. 

Robt.  Xj,  BuUard.  for  appellants. 

WHITFIELD,  O.  J.  The  board  of  super 
visors  has  ordinarily  no  jwwer  to  review  or 
reverse  or  vacate  Its  own  Judicial  action 
after  final  adjournment  This  case  falls 
within  none  at  the  exceptions.  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  vol.  7,  p.  1008. 

Affirmed. 


MYER,  NEVILLE  HARDWARE  00.  v. 
SPANN. 

(Supreme  Court  of  MissisrippL   Oct  26,  1003.) 

8ALBB-ACTI0N  FOR   PURCHASE  PRICB-SVI- 
DENCB— ADHISSIBILITT. 

1.  Where,  in  an  action  to  recover  the  value 
of  hardware  sold  by  plaintiff  to  defendant,  for 
use  in  his  house,  defendant  alleged  that  the 
contractor  bought  the  goods  on  his  own  account 
the  testimony  that  defendant  had  said  that  he 
should  pay  for  all  that  wmt  Into  the  iHmse  was 
competent 

2.  It  was  also  proper  to  ask  defendant  If  he 
had  stated,  in  the  presence  of  certain  persona, 
at  a  place  specified,  that  he  was  to  pay  for  the 
material  used  In  the  building. 

Appeal  from  Circuit  Oonrt.  Lauderdale 
County;  G.  Q.  Hall,  Judge. 
"Xiot  .to  be  officially  reported." 
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ActloQ  if  the  Myer,  Neville  Hardware 
Company  agaluet  S.  0.  Spann.  From  a  Judg- 
ment for  defendant,  plaintUC  iqipealB.  Be- 
versed. 

Defendant  had  a  house  built,  and  contract- 
ed with  one  A.  Oliver  to  build  It  for  him. 
Some  hardware  for  the  houae  was  purchased 
from  plaintiff.  This  hardware  was  not  paid 
'  for,  and  plaintiff  brought  suit  against  defend- 
ant to  recover  for  It  On  the  trial  in  the 
lower  court  plaintiff's  evidence  tended  to 
show  that  the  goods  were  bought  by  Spann. 
and  that  he  was  liable  to  It  for  them.  De- 
fendant contended  the  goods  were  bought  by 
A.  Oliver  on  his  own  account,  and  that  he 
was  In  no  way  liable  for  them.  Witnesses 
Grant  and  Perry  were  each  asked  by  plain- 
tiff's counsel  if  they  ever  beard  defendant, 
Spann,  say  be  was  to  pay  for  all  that  went 
Into  the  house  built  by  Oliver;  and  defendant 
was  asked  if  be  did  not.  In  the  presence  of 
O.  M.  Subnah  and  W.  P.  Perry,  In  Bubush's 
office,  state  that  he  (Spann)  was  to  pay  for 
all  the  material  so  used.  Defendanf  s  objec- 
tions to  these  questions  were  sustained. 

KevUle  A  Welboome,  for  appellant.  W. 
T.  Honaton,  tac  ^ipelleew 

WHITFIELD,  0.  J.  We  are  forced  to  re- 
verse Uila  case  because  of  the  refusal  of  the 
court  to  permit  the  witnesses  Orant,  Perry, 
and  Spann  to  answer  the  question  wbetber 
Spann  bad  aald  that  he  was  to  pay  for  the 
material  that  went  Into  the  house  built  for 
him  Iff  Albert  Oliver.  The  testhnony  was 
cleanly  competent,  and  Its  xejectlon  manifest 
error. 

Berersed. 

(n  Htas.  UD 

BBED  T.  STATB. 
<8apreme  Court  of  MlsBlsBlppi.  Not.  2.  1003.) 

PETIT  LARCENY— DEPINITION—CITT  ORDINAN- 
CES—INCI D  EN  TS— AC  C  B3S0  RI ES— LI  ABI LITT. 

1.  Where  a  city  ordinance  defined  petit  lar- 
ceny as  the  feloDiouB  takmg,  stealing,  or  carry- 
ing away  of  any  personal  property  of  another, 
or  the  twving  of  aov  stolea  property  in  one's 
poBsessiou  knowing  tbe  same  to  have  been  stol- 
en, Budi  definition,  being  the  conunon-lsw  defi- 
nition, inclnded  the  common-law  incident  of  the 
crime  that  an  accessoij  was  punishable  as  a 
principal 

AK>eal  from  Oircnit  Gonrt,  Washtaigton 
Cknin^;  A.  McO.  BUmbrougbt  Judge. 

Bobert  Beed  was  convicted  of  petit  lar- 
ceny, and  he  appeals.  Affirmed. 

The  conviction  was  under'  an  ordinance  of 
the  city  of  GreeuTille,  which  deflned  petit 
larceny  as  follows:  "To  feloniously  take, 
■teal  or  carry  away  any  personal  property  of 
another,  or  to  have  any  stolen  property  In 
one's  possession,  knowing  said  property  to 
be  stolen."  The  evidence  of  the  state  show- 
ed that  appellant,  In  company  with  one  Beu- 
ben  Frazler,  went  to  a  store  ostensibly  to 
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pnrduue  acme  goods,  and  i^e  appellant 
was  examining  a  pair  of  pants,  Vm^er  stole 
a  pair  of  jnuts,  and  concealed  them  imder 
his  coat,  and  while  the  CFwners  of  the  pants 
were  attempting  to  take  the  pants  from 
Frader,  and  hold  btap,  appelant  attempted 
to  aid  Fraaier  to  escape.  The  contention  <tf 
couisd  for  appellant  Is  that  whiter  under 
the  common  law,  accessories  to  misdemean- 
ors are  deemed  principals,  tbe  common  law 
does  not  apidy  to,  and  la  not  In  force  In,  mn- 
nldpaUttes;  that  wUle  tbe  dty  of  Oreen^ 
TlUe,  having  been  chartered  by  a  legiadattTe 
enactment,  was  given  power  to  pass  ordi- 
nances defining  what  were  and  what  were 
not  offenses,  Its  coundl  most  first  pass  ordl- 
nances  defining  offenses;  and  tliat  the  w> 
dlnance  under  wliidt  aivellant  iras  oonvlctBd 
did  not  In  Its  tenns*  make  accessories  to  petit 
larceny  priodpala,  and  the  oommon-law  rule 
making  them  snch  conM  not  be  tavoked  to 
aid  munidpal  onUnancea,  Appellant's  mo- 
tion for  a  new  trial  was  overruled. 

Jayne  &  Watson,  for  appellant.  Wm.  W11- 
llama,  Atty.  Oen.,  for  the  State. 

WHITFIELD,  C.  J.  The  contention  of 
learned  counsel  for  appellant  la  Ingenious, 
but  not  sound.  The  definition  of  petit  lar- 
ceny in  the  section  quoted  from  the  ordi- 
nance of  the  dty  of  Oreenville  is  the  com- 
mon-law definition,  and  carries  with  It  all 
the  common-law  Inddents  of  tbe  crime, 
among  others  the  one  that  an  accessory  In 
petit  larceny  Is  a  pHndpal,  and  Is  to  be 
punished  as  such.  Tbe  doctrine  that  an  ac- 
cessory  before  the  fact  in  inlsdemeanora  Is 
a  prindpal  Is  an  Inseparable  Incident  of  every 
definition  of  each  offense.  We  look  to  the 
common  law  for  the  definition  of  the  offense 
of  petit  larceny,  and  we  must  take  with  tiie 
definition  of  the  offense  all  inddenta  the 
common  law  attaches. 

Affirmed. 


»  Utm,  ni) 
8UIXH  et  aL  T.  STATE. 

OSopnou  Govt  of  MIsalMppl.   Nor.  9.  1908.) 

SOBBEBT— TAKINO  PROPSRTT  PItOH  PERSON- 
INDICTMENT— ELEMENTS  OP  OFFENSE. 
1.  Code  1S9^  S  prorides  that  every  per- 

son who  shall  feloniously  take  the  peracnal 
property  of  another  from  his  person  and  against 
nia  Willi  by  vlolenoe  to  his  person  or  by  putting 
such  person  In  fear  of  some  immediate  >nj*UT 
to  his  person,  shall  be  guilty  of  robbery.  Seta, 
that  an  Indictment  charging  that  defendant  fe- 
Ionlousl7  made  an  assault  on  another,  and  then 
and  there  put  him  In  bodily  fear  and  dangar 
with  Intent  to  take  his  goods  from  bis  person, 
and  to  feloniously  steal,  rob,  and  carry  away  tbe 
same,  and  that  he  did  steal  and  feloniously  seiiie, 
rob,  and  carry  away  $6,  the  personal  property 
of  saeh  other, .  was  insoffldenC  for  failure  to 
charge  that  the  person  robbed  was  pat  In  fear 
of  Immediate  danger  to  his  person,  and  that  the 
property  was  taken  from  his  person. 

Appeal  from  Glrt^uit  Court,  Olalbome  Coun- 
ty; Geo.  Anderson,  Judge, 

f  1.  Sm  ftobbarr,  voL  41^  0«nt  Dis.  H  4,  & 
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BSward  and  RIcliaTd  Smith  were  oonTlet- 
ed  of  robbery,  and  they  appeal.  Reversed. 

J.  McC.  Martin,  for  appellants.  J.  N.  FIow- 
en,  Aest  Atty.  Gen.,  for  the  State. 

WHITFIELD,  a  J.  The  Indictment  la 
founded  on  section  12S4  of  the  Code  of  1802, 
which  1^  as  follows:  "Every  person  who 
shall  feloniously  take  the  personal  property 
of  another,  in  his  presence  or  from  his  per- 
son and  against  his  will,  by  violence  to  his 
person  or  by  putting  such  person  In  fear  of 
some  Immediate  Injury  to  bis  person,  shall 
be  gnllty  of  robbery."  The  Indictment,  in 
Its  charging  part,  is  as  follows:  "Present 
that  Bd.  Smith  and  Richard  Smith  felonious- 
ly la  and  upon  the  body  of  one  Boone  Irby 
an  assault  making,  did  then  and  there  put 
him  the  said  Boone  Irby  in  bodily  fear  and 
danger  with  the  intent  the  goods  and  chat- 
tels and  personal  property  then  and  there 
on  the  person  of  the  said  Boone  Irby  then 
and  there  to  felonlonsly  steal,  rob,  seize, 
take,  and  carry  away;  and  then  and  there 
five  dollars,  lawful  money  of  the  United 
States,  of  the  value  of  five  dollars,  the  per- 
sonal property  of  the  said  Boone  Irby,  then 
and  there  being  found,  did  unlawfully  and 
feloniously  seize,  rob,  steal,  take,  and  carry 
away."  The  first  Instruction  for  the  state 
follows  the  Indictment  literally.  It  la  obvi- 
ous, from  a  comparison  of  the  statute  with 
the  Indictment  and  first  charge  for  the  state, 
that  the  oflense  described  In  tbe  statute  is 
not  set  oat  In  either.  Neither  states  that 
the  persons  said  to  be  robbed  were  "put 
in  fear  of  some  immediate  danger  to  their 
I^ersons."  or  "that  tbe  j)er8onal  property  was 
taken  from  thdr  persona"  This  Is  not  a 
case  of  robbery  by  taking  the  personal  proj^- 
wty  *in  the  piwsence"  of  the  parties  alleged 
to  have  been  robbed.  The  thing  attempted 
to  be  charged  la  that  the  robb^  was  com- 
mitted by  taking  the  property  from  the  per- 
son by  putting  the  person  in  immediate  fear 
of  Injury  to  his  person.  Tet  both  these  e»* 
eential  averments  are  omitted  from  the  li^ 
dictment  and  said  first  instruction,  mils  is 
a  statutory  offense,  and  the  language  of  the 
■tatnte  should  be  strictly  pursued. 

Bevvned  and  lemanded. 


m  mm.  TES} 

MBRIDUN  LAND  &  INDUSTRIAL  00.  T. 
J.  B.  ORMOND  &  Ca  et  aL 

^Dpreme  Coort  of  AClsrissippt   Nov.  8,  1908.) 

PRIHCIPAI*  AND  AOBNT— UNDISCLOSED  PRTN- 
CIPAli  —  GOODS  —  LIABILITY  FOR  AOBNT'8 
DEBTS  —  INBURAKCB  —  LOSS  —  PROCEEDS  OV 
POLIOT— OARNISHHBNT. 

1.  Where  a  loss  has  been  sostalned  under  a 
fire  policy,  the  daim  against  the  insurance  com- 
IMoy  thoennder  is  a  proper  sabject  of  garniah- 
ment. 

2.  Rev.  Oode  1B92,  1  4284,  provides  that  If  a 
person  shall  transact  misiness  as  a  trader  with 
the  addition  of  the  words  "Agent,"  "and  Com- 
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pany,"  or  **A  Co.."  and  fails  to  diacbae  the 
name  of  his  prlndpsl  or  partner  by  a  sigD,  etc., 
all  tbe  property,  stock,  money,  and  choses  in  ac- 
tion used  and  acquired  io  such  bueiaess  shell  be 
liable  for  his  debts,  and  in  at!  respects  be  treat- 
ed as  his  ifTOpertj.  Betd,  that  where  defendant 
conducted  a  groeeiT  bOBiness  under  the  name 
"Ormond  Grocery  Company,"  wlthoat  disclos- 
ing that  tbe  boaineBs  was  owned  by  bis  mother 
and  that  he  waa  simply  her  agent,  tbe  property 
nsed  in  such  business  was  subject  to  his  debts. 

3.  Rev.  Oode  1^,  |  4284,  provides  that, 
where  a  person  transacts  business  as  a  trador 
without  disclosing  the  name  of  his  principal, 
"all  the  property,  stock,  money  and  cboses  in 
action  nsed  or  acquired  in  such  business  shall 
he  liable  for  his  debts."  Held,  that  the  proceeds 
of  a  policy  of  insurance  on  goods  of  a  trader  for 
an  nndtsdosed  principal  was  "obtained  and  pro- 
cured"  in  snch  bnslness,  and  was  thorefora  ap> 
plicable  to  his  debts. 

Appeal  flmn  Gbcnlt  Ooai%  Laaderdale 
Oonnty;  O.  Q.  Hall,  Judge. 

Action  by  tbe  Meridian  Land  ft  Indurtrial 
Oompaiv  agataist  J.  B.  Ormond  ft  Co.  and 
another.  From  a  Judgment  In  tevor  of  K 
f .  Ormond,  claimant  of  monejr  garalitaa^ 
plaintiff  appeals.  Reversed. 

V.  Y.  Brahan  and  Woods,  Fewdl  ft  Few- 
ell,  for  appellant  R.  F.  Cochran,  for  app^- 
teeo. 

TRULY,  J.  On  December  17,  1901,  a  fire 
occurred  in  the  dty  of  Meridian,  which,  among 
much  other  property,  destroyed  the  entire 
stock  of  goods  of  the  Ormond  Grocery  Com- 
pany, which  at  that  time  was  covered  by  a 
fire  Insurance  policy  for  (2,000  In  the  Queen 
Insurance  Company.  On  December  20, 1901, 
appellant  had  Issued  an  execution  against  J. 
B.  Ormond  on  a  Judgment  In  Its  favor  ob- 
tained some  three  years  before,  and  suggest 
ed  the  probable  Indebtedness  to  said  J.  B. 
Ormond  of  the  Queen  Insurance  Company, 
and  prayed  for  garnishment  Tbe  Insurance 
company  first  answered  denying  any  indebt- 
edness, but  afterwards,  on  ISth  October,  1002, 
filed  another  answer,  and  paid  into  court  the 
sum  of  (500,  the  amount  for  which  Its  policy 
of  Insurance  on  the  stock  of  the  Ormond  Gro- 
cery Company  bad  been  compromised  by 
agreement  between  its  agents  and  Mrs.  E.  J. 
Ormond,  and  further  stated  that  this  mon^ 
was  claimed  by  Mrs.  B.  J.  Ormond,  and  ask- 
ed that  she  be  cited  to  appear  and  contest  the 
claim  of  the  Meridian  Land  ft  Industrial 
Company  to  the  same.  On  tbe  same  day 
Mrs.  B,  J.  Ormond  propounded  her  claim  to 
said  money  or  debt  due  by  the  garnishee  on 
said  policy  of  Insurance,  and  averring  that  she 
was  sole  owner  and  proprietor  -of  said  prop- 
erty so  insured,  and  that  the  money  was  hers. 
After  some  other  pleadings,  not  necessary 
here  to  detail,  issue  was  Joined  on  the  claim 
between  the  appellant  and  said  Mrs.  B.  J. 
Ormond  as  to  the  liability  of  said  money  to 
the  debt  due  by  J.  B.  Ormond  to  appellant 
On  the  trial  it  developed  that  "Ormond  Gro- 
cery Company"  was  the  style  under  which 
the  business  concern  was  operated.  Its  sign 
and  privilege  license  so  read,  and  under 
this  name  its  policy  of  fire  insurance  was 
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nrrltten.  There  was  no  pretense  that  this 
was  a  corporation,  the  record  plainly  show- 
ing that  the  name  was  chosen  purely  as  a 
conrenlent  designation  for  the  buBlness.  The 
letter  heads  of  the  concern  contained  the 
following:  "Ormond  Grocery  Company.  J. 
B.  Ormond,  Manager."  J.  B.  Ormond,  ac- 
cording to  the  great  weight  of  the  testimony, 
was  In  sole  charge  of  the  business.  He  ob- 
tained the  privilege  license;  bought  goods  to 
replenish  stock,  paid  checks  on  the  concern 
to  the  banlcB,  paid  bis  individual  creditors  by 
allowing  them  to  trade  in  the  store,  paid  at 
least  a  portion  of  the  premiom  due  on  the  fire 
insurance  policy  which  was  effected  on  the 
stock  of  goods,  dealt  with  the  other  business 
men  of  the  city,  and,  so  far  as  the  general 
public  knew,  was  the  sole  proprietor  and 
owner;  and  there  was  no  sign  about  the 
store  to  the  contrary,  or  to  indicate  who  was 
the  true  owner.  Mrs.  B.  J.  Ormond,  the 
claimant,  testified  that  she  was  the  owner 
of  the  bosineBg  by  purchase;  that  she  was 
the  mother  of  X  B.  Ormond;  that  >fae  went 
to  the  store  nearly  every  day.  and  person- 
ally investigated  the  accounts  and  business; 
that  J.  B.  Ormond  was  tn  Immediate  charge 
of  said  business,  buying  end  selling  goods, 
and  was  her  "agent  managing  said  business," 
but,  further,  that  he  was  working  for  a  fixed 
salary;  that  she  would  not  give  him  an  in- 
terest In  the  business^  because  she  "knew  of 
this  unjust  Judgment  hanging  over  him." 
The  proof  farther  shows  that,  when  one  of 
the  local  wholesale  firms  refused  to  sell  Or- 
mond Grocery  Company  on  credit,  the  claim- 
ant signed  a  tetter  of  guaranty  to  said  whole- 
sale firm,  in  which  she  stated  that  she  would 
"see  that  any  and  all  goods  bought  from  said 
firm  by  Ormond  Grocery  Co.,  J.  B.  Ormond, 
Manager,  are  paid  for."  At  the  conclusion 
of  the  testimony  in  the  case,  each  side  asked 
a  peremptory  instruction,  and  the  court  gave 
that  for  the  claimant,  Mrs.  J.  brmond; 
and  the  plalntlft  In  execution,  the  Meridian 
Land  &  Industrial  Company,  appealed  to  this 
court 

We  cannot  concur  with  the  court  below  In 
the  conclusion  arrived  at,  as  evidenced  by  the 
peremptory  instruction  given  for  appellee. 
It  is  manifest  that  the  garnishment  of  the 
Insurance  company  after  loss  incurred  was 
perfectly  proper.  This  very  point  was  ex- 
pressly decided  oy  Crescent  Insurance  Co.  v. 
Moore,  63  Miss.  419,  and  the  case  at  bar  is  a 
plainer  and  stronger  case  than  that.  In  the 
Moore  Case  the  Judgment  was  rendered 
against  the  garnishee  before  the  loss  under 
the  Insurance  policy  had  been  adjusted,  and 
while  the  liability  of  the  insurance  company 
was  still  unfixed.  In  the  case  at  bar  the  loss 
had  not  only  been  adjusted,  but  the  money 
due  by  the  Insurance  company  actually  paid 
into  court  to  abide  the  result  of  the  litigation 
between  those  claiming  the  fund.  The  other 
and  vital  question  here  Involved  is  whether 
the  money  paid  into  the  court  by  the  insur- 
ance company  comes  within  the  scope  and 


meaning  of  section  4234,  Bev.  Code  1S92 
(section  1300,  Rev.  Code  1880).  There  can 
be  no  question,  In  the  light  of  this  record, 
that  appellant's  execution  could  lawfully  have 
been  levied  upon  the  stock  of  goods  In  ques- 
tion prior  to  Its  destruction  by  fire,  and  a  bald 
statement  of  the  salient  facts  will  show  that 
It  was  liable  for  the  debts  of  J.  B.  Ormond. 
Here  was  a  man  "transacting  business  as  a 
trader,"  with  the  addition  of  the  words  "Gro- 
cery Company,"  with  no  sign  "disclosing  the 
name  of  his  principal"  anywnere  about  the 
house  where  the  business  was  transacted. 
It  would  be  difficult  to  frame  a  state  of  case 
more  strictly  within  the  Intent  and  vrary  let- 
ter of  the  statute.  The  fact  that  the  word 
"Grocery"  was  added  to  the  name  "Ormond," 
together  with  the  statutory  word  "Company," 
in  no  wise  affects  the  legal  principle.  This 
was  merely  a  characterization  of  the  class 
of  business  conducted  by  "Ormond  Com- 
pany." The  beneficent  intent  of  a  statute  for 
the  prevention  of  fraud  cannot  he  defeated 
by  such  a  transparent  subterfuge. 

With  this  in  mind,  we  pass  to  the  consid- 
eration of  the  ottier  branch  of  the  question: 
Can  the  money  now  in  court  in  settlement  of 
the  loss  of  the  stock  be  held?  The  language 
of  section  4234  bearing  upon  the  special  point 
now  under  discussion  Is,  "All  the  property, 
stock,  money,  choses  in  action,  used  or  ac- 
quired in  such  business,"  shall  be  liable,  etc. 
The  word  "acquire,"  as  used  in  this  statute^ 
has  no  technical  meaning.  It  means  "ob- 
tain," "procure,"  "to  get  as  one's  own." 
Was  not  the  money  in  controversy  "obtained 
and  procured"  by  and  in  this  business?  Did 
not  J.  B.  Ormond  "get  It  as  his  own"  through 
this  business?  A  remedial  statute  must  be 
liberally  construed.  Where  Its  meaning  and 
Intent  are  plain,  courts  will  not  permit  its 
force  to  be  weakened— Its  scope  limited— on 
account  of  possible  verbal  inaccuracies,  in 
Pollard  V.  Insurance  Co.,  63  Miss.  244,  5tt 
Am.  Rep.  803,  speaking  through  Justice 
Campbell,  this  court  held  that  an  insurance 
policy  covering  a  stock  of  goods  was  a  con- 
tract In  reference  to  the  business— growing 
out  of  it,  pertaining  to  it,  concerning  it.  And 
the  logical  and  luminous  opinion  In  that  case 
assists  greatly  In  discerning  the  tme  legal 
principle  controlling  the  question  here  In- 
volved. It  is  correctly  stated  by  counsel  for 
appellee  that  before  loss  an  Insurance  policy 
against  loss  by  fire  is  not  a  chose  In  action. 
This  proposition  Is  elementary,  and  needs 
neither  argument  nor  citation  of  authority; 
the  reason  being  that  there  has  no  right  ac- 
crued to  the  assured  under  the  policy,  no  Iia> 
bility  been  incurred  by  the  assurer.  Bat 
after  loss— after  the  rights  of  parties  have 
vested  by  the  happening  of  the  contingency 
insured  against— how  then?  The  money  doe 
or  the  right  of  action  under  the  policy  is  the 
property  of  some  one,  and  as  such  can  be  suty 
Jected  to  the  owner's  debts  by  proper  legax 
process.  Then  1o  whom  does  the  money  or 
right  of  action  belong?  By  operation  of  law, 
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It  bdongi  to  tbe  penwn  deuDed  by  the  Itw 
to  hare  been  the  owner  of  Qw  propertT  de- 
•tn^ed;  and,  tbe  moment  iti  ownership  Is 
fixed.  It  becomes  liable,  like  all  other  proih 
eit7>  to  the  debts  ot  Its  owner.  To  iUuetrnte: 
Suppose^  under  the  second  clause  ot  section 
4234,  a  person  was  transacting  business  in 
his  own  name  with  tlie  means  and  tor  the 
beneflt  of  an  undisclosed  prindpal,  and  his 
Bto(^  waa  destroyed  by  fire,  would  not  tbe 
proceeds  of  tbe  insurance  policies  on  tbe 
stock  be  liable  to  bis  debts?  Clearly  so. 
There  Is  no  legal  distinction  between  tbe  case 
cited  and  the  case  at  bar.  There  is  tbe  same 
nndlsdosed  principal;  the  same  fixing  by 
law  of  the  ownership,  "as  to  bis  creditors," 
in  tbe  ostensible  owner;  tbe  same  liability 
for  bis  debts.  In  tbe  case  at  bar,  by  opera- 
tion' of  law,  under  section  4234,  tbe  owners 
ship  of  the  stock  of  goods  In  question  was 
Tested  In  J.  B.  Ormond,  not  as  against  Mrs. 
EL  J.  Ormond,  but  "as  to  his  creditors":  and 
the  moment  tbe  property  was  destroyed  tbe 
money  due  under  tbe  policy  of  insurance  be- 
came "liable  for  bis  debts,  and  to  be  In  all 
respects  treated,  in  favor  of  his  creditors,  as 
his  proper^."  Otherwise  this  law  Intended 
to  prevent  fraud  would  be  an  encouragement 
to  commit  greater  fraod  and  crime.  For  tbe 
dishonest  debtor,  knowing  bis  Insured  stock 
of  goods  liable  under  section  4234,  and  fear^ 
ing  the  lerying  of  afi  execution,  by  applying 
tbe  torch  would  bare  It  to  bis  power.  If  un- 
detected, to  defeat  his  creditor,  collect  the 
policy,  and  pocket  the  proceeds.  This  cer- 
tainly Is  not  tbe  law.  The  peremptory  In- 
struction for  appellee  should  hare  been 
fused,  and  that  for  appellant  glTen, 
Beversed  and  remanded 
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No.  14,081. 

STATB  ex  rel.  ROXEY  ISIAND  LANlf  * 

TIMBER  CO.  T.  KING,  Judge- 

(Sopremi.  Court  of  Louisiana.   Oct  16,  1908.) 

nQUBSTRATION— POSSESSION    OP  SHBRIFP- 
OOCQPATION  Br  THIRD  PABTT— INJUNC- 
TION—SUSPE  MSI  VB  APPKAU 

1.  Certain  real  estate  was  in  possession  of  a 
■berlff  ander  an  order  of  sequestration.  During 
the  temporary  absence  of  the  sheriff  therefrom, 
a  pawn  entered  apon  and  took  ph^Bical  occu- 
pancy of  the  premises.  The  sheriff,  returning, 
ordered  him  to  vacate,  whereupon  he  obtained 
a  preliminary  injunction  commanding  .the  sher- 
iff not  to  interfere  with  his  posbmsIod.  Tbe 

Krt7  in  whose  behalf  the  order  of  seqnestratitHi 
d  isBoed  not  being  made  a  party  to  the  pro- 
ceedings by  the  plaintiff  tn  injunction,  be,  with 
leave  of  court,  made  himself  a  party,  and  prayed 
for  tbe  dissolution  at  tbe  injunction.  The  plain- 
tiff excepted  to  this  action,  hot  the  court  orer- 
raled  the  exception,  and  diasolTed  the  prelim- 
inary injunction  on  the  ground  that  the  plain- 
tiff's occopancy  was  snbseqnent  to  that  of  the 
aheriff,  and  had  not  lasted  for  a  year;  and  that 
tbe  title  upon  which  the  right  of  occopancy  was 
predicated  was  also  of  a  date  later  than  the 
order  b£  sequestration.  Code  Frac.  art  ^8, 
fMr.  5. 

Plsintiff  applied  Cor  a  suq^endre  appeal  fran 
this  iudgment,  whidi  bdng  refused  he  applied 


to  tbe  Snpramt  Gout  to  mandamns  the  dlstrici 

Jndge  to  grant  such  appeal. 

l^e  judge  properly  refused  the  suspenslTe  ap- 
peal, toe  effect  of  granting  which  would  hare 
been  to  oust  the  sheriff  frcon  bis  custody  of  the 
property  and  to  change  the  possession  of  the 
same  during  the  suit  The  party  in  whose  be- 
half the  order  of  sequestration  issued  should 
have  been  made  a  codefendant  in  injunction  "ab 
initio,"  and  he  had  a  legal  right,  on  being  ignor> 
ed,  to  make  himself  a  party  defendBnt.  and  pray 
for  the  dissolution  of  the  injunction.  In  doing 
■o  his  poaltion  was  not  aggressive,  but  defen- 
sive. See  Lake  Biateneau  Lumber  Co.  t.  Sher- 
iff. 22  South.  730,  49  La.  Ann.  1291. 

2.  "Physical  occupancy"  of  property  and  le- 
gal possMtsloa"  of  the  ssme  are  not  neeesssrlly 
identical.  A  person  may  be  in  legal  possesdtm 
of  property  though  not  at  the  time  physically 
upon  It.  and  for  tbe  same  reason  the  person 
physically  upon  it  at  that  time  may  l>e  not  in 
ie^Kl  pcBSBsrfon,  tnit  a  trsspsassr, 

(Syllabus  by  the  Gonrt) 

Appllcatton  by  the  state,  on  the  r^tkm 
ot  tbe  Honey  Island  Land  ft  Timber  Omn- 
pany,  for  wrlto  ot  cerUorui.  probiUtlont  and 
mandamns  to  Frod  D.  King*  Judce.  Applt 
cations  refused. 

James  B.  Rosser,  Jr.,  and  Harvey  IL  Bills, 
for  relator.  Respondent  Judge  (Benjamin 
Moore  Miller,  of  counsel),  pro  se.  Wlckliffe 
&  Falls,  Stlfft  A  Uadlson,  and  Thomas  U. 
Bums,  fbr  respondento  Paytral  and  Benton. 


mOHOIJiS,  aj.  AppUcatioB  for  wrlto  of 
certiorari,  prohibition,  and  mandamus. 

The  relator  In  this  case  filed  to  tbe  district 
court  for  the  parish  of  8t  Tamnuu^y  a  pett 
tlon  to  which  it  alleged  tliat  It  was  the  law- 
ful owner  and  to  the  l^al  and  actual  pbyid^ 
cal  poBsession  of  certoto  propwty,  wbl(^ 
it  described,  under  titles  which  It  set  onlU 
one  of  which  was  a  title  acquired  from 
James  B.  Kosser,  who  it  alleged  had  pur- 
chased a  part  ot  tha  same  from  tbe  stoto 
of  Louisiana  under  the  provision  ot  section 
3,  Act  No.  80,  p.  80,  of  1888,  as  per  auditor*! 
deed  of  the  Sd  of  July.  1003,  duly  registered 
In  tbe  conveyance  book  of  the  parish  of  St. 
Tammany;  and  anotbw  a  title  from  Joseph 
D.  Taylor  by  act  of  the  13th  of  July,  lOOBp 
also  recorded  In  the  parish  of  St  Tammany. 

It  averred:  That  on  Sunday,  the  18th  of 
July,  1003,  it  being  then,  and  having  been 
previously,  to  actual,  quiet  and  peaceable 
possession  of  said  property,  and  while  Ito 
officers  were  engaged  with  tbelr  employte 
to  tospecting  tbe  same,  especially  the  saw- 
mill, Its  macbtoery,  boilers,  saw,  ete.,  a^ 
slsted  by  a  wheelwright  and  engineer,  wltli 
a  view  of  ascertaining  what  waa  necessary 
to  be  done  to  place  said  sawmill  to  complete 
and  perfect  running  order,  they  were  dis- 
turbed, annoyed,  and  harassed  by  the  sud- 
den appearance  of  one  Thomas  P.  Crawford, 
who  rudely  and  boisterously  proclaimed  him- 
self a  deputy  of  Thomas  H  Brewster,  sher* 
iff  of  the  parish  of  St.  Tammany,  announcing 
In  the  presence  of  said  officers  and  employes 
at  the  same  time  that  he  had  all  of  said 
property  under  seizure,  and  announcing  fur- 


Digitized  by 


Google 


182 


80  SOUTHEStN  RBPORTBEL 


(La. 


tber  bis  Intention  of  tearlny  down  notice^ 
wbich  it  hod  placed  In  com^iciioiiB  portiona 
of  the  property)  warning  parties  not  to  tre»- 
pass  on  the  same,  nor  to  cnt,  deatroy,  or  re- 
move any  part  of  the  timber,  and  his  in- 
tention of  closing  the  booses  by  nailing  up 
the  doors  and  openings.  That  he  ordered  said 
officers  and  employte  to  desist  from  assert- 
ing any  Cnrtber  pretensions  or  daims  to  the 
property,  or  right  in  and  to  the  poesesslon 
of  the  samot  and  threatened  th^  with 
rest  and  prosecution  for  any  Tlolatlon  of 
his  orders.  That  be  nailed  np  on  special 
places  on  the  land  notices  to  the  effect  that 
he  had  charge  of  same,  and  forbade  any 
one  to  more  or  molest  anything  on  tbe 
place,  or  to  more  into  any  of  tbe  honses. 

That  said  Crawford,  tbongta  called  npon  to 
produce  any  authority  for  such  action,  fail- 
ed so  to  do,  nor  could  be  Inform  said  offi* 
cers  and  employes  In  whose  behalf  he  was 
acting.  That  said  Crawford  did  various  otb- 
er  acts  and  made  varlons  declarations  as  to 
bis  authority  in  the  premises,  all  of  whldi 
were  Illegal,  and  greatly  to  tbe  company's 
damage  and  Injury,  That  they  were  In  law 
a  trespass  iqwn  the  property,  and  an  .Illegal 
derivation  and  dlspossessim  of  the  same 
by  petitioner.  That  this  was  maliciously 
done;  and  that,  unless  enjoined  by  a  writ 
of  in]unctl<m,  be  would  continue  to  treqpass 
and  Interfere  with  it  and  its  officers  and 
employte  to  its  irreparable  damage  and  In- 
Jury. 

It  prayed  for  a  writ  of  Injunction  direct 
ed  to  said  sheriff,  problblting,  restraining, 
and  enjoining  him,  his  deputlea,  agents,  or 
employte,  from  In  any  manner  Interfering 
with  or  hindering  Its  officers  or  employte  w 
assignees  in  tbe  full,  comidete,  and  unre- 
strained possession,  control,  and  enjoyment 
of  all  said  proper^,  and  that;  after  due  pro- 
ceedings had,  said  injunction  be  perpetuated, 
with  damages. 

Tbe  district  judge,  then  absent  on  leave, 
had  been  temporarily  replaced  by  Judge  F. 
D.  King,  one  of  tbe  judges  of  the  civil  dis- 
trict court  for  tbe  parish  of  Orleans.  Acting 
under  the  order  so  assigning  him  to  duly. 
Judge  King  granted  tbe  following  order; 
**0on8lderlng  the  allegation  In  tbe  petition 
of  plalntUTs  possession  of  tiie  property  In 
order  to  malntahi  tbe  status  quo  until  tbe 
return  of  the  district  Judge,  and  without 
prejudice  to  any  writ  of  fieri  facias  against 
other  parties  In  the  hands  of  the  (dierlff  of 
St  Tammany,  let  a  preliminary  Injunction 
Issue  herein,  to  be  in  force  only  and  until 
tbe  said  judge  of  the  district  can  act  In  the 
ease  on  or  before  the  second  Monday  of 
October,  1903,  enjoining  and  prohibiting  the 
said  Thomas  E.  Brewster  Individually  and 
as  sheriff,  and  any  of  his  deputies,  from  In- 
terfering with  plalntlfPs  possession,  use,  and 
enjoyment  of  tbe  property  described  In  Its 
petition  and  In  the  tax  deed  to  plaintiff's 
vendor  upon  petitioner's  giving  bond  In  tbe 
sum  of  one  thousand  doUan,  subject  to  bo 


Increased  on  application  If  deemed  neces. 
sary.** 

The  bond  was  fnmldied,  and  an  Injnbe^ 
tion  issued,  A  few  days  later  Mrs.  lules 
F.  Peytral,  dative  testamentary  executrix 
of  the  last  will  of  Edward  8.  Benton,  and 
his  forced  heir,  and  Mrs.  Rachel  S.  Benton, 
widow  In  community  of  said  Boiton,  iffesent- 
ed  to  Judge  Ktaig  a  petition  of  IntorenOon 
proceeding,  allying  that  the  succession  of 
Benton  was  tiie  true  and  lawful  owner  of 
said  property,  and  denying  that  tiie  plain- 
tiff was  the  owner  tboeof ;  that  it  was  not 
claimed  In  Its  pettUtnt  that  It  bad  been  In 
possesdon  for  one  year.  They  allied  tint 
it  bad  never  been  in  possession  thereof. 
They  further  alleged  tbat  on  June  8,  1000, 
fbece  was  entered  an  order  by  the  district 
court  ftv  St  Tammany  paridi  In  tiie  matta 
of  tbe  succession  of  Benton  directing  a  Ju- 
dicial sequestration  ot  aald  lands;  that  on 
said  order  a  writ  of  Judldal  sequestration 
issued,  directed  to  the  dterlfl  of  the  parish, 
commanding  him  to  sequesta-  said  property, 
and  take  same  Into  his  possession;  tbat  un- 
der said  writ  the  dierlff  did  take  actual 
physical  possession  of  tbe  same,  and  appoint- 
ed a  keeper  thereof;  that  motions  to  dis- 
solve and  to  bond  such  sequestration  bad 
been  made  0n  the  mattw  of  the  succession 
of  Benton),  but  were  denied  by  the  district 
court;  that  on  appeal  to  the  Supreme  Onirt 
in  that  matter  It  afiBrmed  the  Judgment  of 
the  district  court  and  ordered  tbe  Judicial 
sequestration  to  be  mahitalned,  as  would 
appear  by  tbe  case  reported  as  ''Succession 
of  Benton"  In  106  La.  494,  31  South.  128,  58 
L.  B.  A.  1SS.  It  was  further  alleged  by  the 
Intoreners  tiiat  If  plaintiff,  tiie  ^mey  Is- 
land Land  ft  Timber  Company,  had  taken 
possessloni  of  said  property,  it  was  a  men 
trespasser,  and  as  such  had  no  standlxqc  In 
conrt;  tiiat  it  could  not  set  up  Its  trespass 
and  violation  of  a  writ  and  ord«r  of  court  as 
a  ground  for  the  issuance  of  a  writ  of  In- 
junction, and  tbat  the  acta  set  up  the 
plaintiff  amounted  to  a  contempt  of  court 
and  tiiat  company  could  not  set  np  the  same 
as  a  basis  fin*  an  Injunction,  even  If  ttie 
facts  were  as  stated;  that  ito  officers  knew 
at  the  time  and  before  it  acted  as  it  had  of 
tiie  writ  of  sequestration  wbldi  had  Issned 
In  the  matier  of  tiie  ancceflskm  of  Boiton, 
and  of  tiie  Judgment  of  the  Sni^reme  Oourt 
maintaining  tlie  same,  Intervraers  prayed 
that  the  writ  of  injunction  be  set  aside,  and 
the  sheriff  ordered  to  continue  in  possession 
under  tiie  writ  of  sequestration,  or,  in  the 
alternative,  that  plaintiff  in  injnnctton  be  ro* 
quired  to  fnmish  bond  In  tiie  sum  of  |S0^- 

ooa 

Upon  being  informed  of  the  Intervention, 
tiie  Honey  Island  Land  &  Timber  Cbmpany 
Immediately  filed  exceptions  to  the  filing  o' 
tbe  intervention  and  consideration  of  tbe 
same  by  the  court  on  the  ground  that  in- 
tervenen  could  not  attack  its  titie  In  such  a 
collateral,  Irregular,  and  US^gBl  manner,  but 
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should  be  finced  to  proceed  1^  meant  of  a 
direct  action  contradlctorUy  with  It  The 
district  jndge  aeema  to  have  overruled  the 
exceptton,  and  to  have  set  adde  the  prelim- 
inary mlt  of  Injunction,  and  orda»d  the 
Aetiff,  Brewater,  lndlTlduall7  and  aa  Asx- 
Iff,  to  abow  caoBB  on  the  14tb  of  October, 
1903,  before  Jamea  M.  Tbompoon,  the  dla- 
trlct  judge,  why  a  -writ  of  InJohetlOB  shonld 
not  inne  after  contradictorily  bearing.  Judge 
Xing,  howeTer,  accorded  to  the  plaintiff  the 
right  of  Tlaltlng  or  going  vpm  prop- 
erty. 

Xbereafter  plaintiff  applied  toe  a  anapen- 
aln  appeal  from  tiw  order  dlaaolTtng  the 
injunction,  and,  thla  appUcatlen  baring  been 
lefDsed,  the  praaent  appUeatlon  waa  made 
to  Uds  Gonrt  tor  write  of  certlotarl,  pn^bl- 
lion,  and  mandamos. 

•  Hbo  mlt  of  raandamna  adced  for  la  a 
writ  dbectlng  Judge  King  to  grant  r^tor 
a  aoqwnalTe  appeal  from  the  order  and 
judgment  dlsaolTing  the  inj  miction,  which 
laaned  on  Oie  let  of  Angnat,  '190&. 

Upon  thla  application  an  order  Inued  from 
tbla  court  directing  Judge  King  to  abow  cause 
why  the  writ  of  mandamna  Bbonld  not  iaane 
aa  prayed  for> 

Sela^,  In  Its  petition  to  tbla  court,  aver^ 
red  that  the  dlatrlct  Judge  acted  upon  the 
race  of  the  papers,  and  without  any  evi- 
dence being  offered  to  dlaprwve  Its  sworn 
allegattona  as  to  tltie,  owneisblp,  and  pos- 
seealon  of  the  property,  and  the  twtlona,  11- 
togal,  and  dama^g  acts  of  the  sheriff, 
canring  It  irreparable  Injury  by  depriving 
It  of  the  full  posaesdon,  use,  and  enjoyment 
of  Ita  property;  that  the  dlsstriatlon  of  the 
•wrft  of  Injonctltm  operated  to  oust  It  from 
Its  actual  possession,  changing  the  posses- 
sion from  Itself  to  tSie  said  aberlff  before  ad- 
judication of  the  Issues  between  the  parties. 

The  district  Judge,  In  answer  to  the  mie 
to  Aum  cause,  after  reciting  the  antecedent 
fftcts  connected  wltii  the  granting  of  the 
preliminary  Injunction  and  the  Intervention 
of  Hrs.  Jules  Peytral  and  Mra.  Rachel  L. 
Benton,  atated  that  at  the  time  relator  ap- 
plied tor  the  preliminary  wrft  4f  Injiractlon 
tbe  sheriff  of  Bt  Tammany  parish  waa  ab> 
sent  ttom  Ibe  perish,  and  -Die  writ  tmder 
wbtcb  he  waa  acting  had  be«i  locked  up; 
tliat  tbe  record  was  not  to  be  fonhd  In  the 
matter  'of  the  sncceaslon  of  Benton;  that, 
not  having  the  writ  und«r  irhlch  the  sheriff 
was  acting,  and  und^  tbe  belief  that  tbe 
property '  waa  held  hy  htan  under  an  or- 
dliiary  writ*  of  fi.  fa.  trinted-on  some  Judg- 
ment obtained  by  the  parties  litigant  In  that 
<!ase,  and  not  noticing  at  the  time  tbe  date 
of  plaintiff's  alleged  possession,  and  being 
of  oi^nlon  that  the  relator  was  enttUed  to 
a  itrellmlnary  Injunctlim  on  the  face  tut  the 
papers,  he  signed  the  order  of  tbe  let  of 
Angust  for  a  inellmlnary  Injunction;  that 
later  be  obtained  tbe  record  In  the  mattn 
the  sdccesslon  of  Benton,  and  upon  an 
oajnlnatlon  of  the  aamsb  of  the  order  fur 


tbe  writ  of  Judicial  aequestratlon  and  tbe 

writ;  tiie  decision  of  the  So^reme  Oourt  In 
106  lA.  4M,  SI  South.  128,  CB  U  B.  A.  ISS, 
the  allegatUms  of  Interremenf  petition,  and 
article  298,  par.  S,  of  the  Code  of  Practice, 
he  came  to  tbe  caudnslon  that  the  writ  of 
Injunction  granted  relator  bad  improvident- 
ly  laaued  under  a  mlaap^henalon  of  facts 
appearing  on  tiie  face  ot'the  papers,  and  al- 
tered the  order  revoking  and  setting  aside 
the  Injunction,  from  which  order  relator  waa 
seeking  a  au^enalve  appeal;  Uiat  at  the 
same  time  he  Isaned  an  order  to -the  abnlfl 
to  pomilt  relator  to  visit  and  go  iqMm  the 
land.  In  ordw  that  It  ml|^t  maintain  on  the 
trial  of  the  rule  to  show  cause  before  tbe 
district  Judge  010  legality  of  whatever  pos- 
sessbm  it  had  <m  tbe  1st  of  August;  that  he 
Imd  refused  a  auapenatve  appeal  on  the 
ground  that  dlaaolvlng  anfih  Injunction  work- 
ed no  Irreparable  InJnry;  thai;  If  tbe  In- 
junctkm  waa  not  dissolved,  relator  might  adi 
the  timber  from  the  land,  and  remove  the 
aawmlll  and  machinery,  between  diat  time 
and  the  lat  of  October,  and  that  thereby  lr> 
reparable  Injury  might  be  mulcted  iqpon 
tbe  other  putles  In  Hie  suit  claiming  the 
land  In  case  the  court  should  evoitnally  de- 
cide in  their  favor. 

That  when  Ibe  fact  was  disclosed  hy 
tbe  record  in  Ibe  succession  of  Benton  Ibat 
tbe  property  wtm  held  by  the  sheriff  to 
await  tbe  final  derislmi  of  the  conflicting 
dabns  to  ownership  set  up  In  said  case,  and 
that  the  Issuing  of  tiie  Injunction  was  a  set- 
ting aside  of  Ibat  ordtt,  and  waa  practically 
permitting  tiw  plaintiff  to  bond  the  writ  of 
sequestration,  it  waa  hla  bounden  dn^  to 
at  4nce  revoke  tbe  Injunction  and  recall  the 
writ  as  having  been  Improvldently  Issued 
under  a  mlaapprehenalon  of  the  facts;  and 
his  right  to  do  so  waa  sustained  by  several 
dedalonB  of  the  Sopreme  Court,  eapedally  In 
the  case  of  State  ez  rel.  Lehman  v.  Judge 
of  aivn  Diet  Oourt,  46  U.  Ann.  163, 15  South. 
288.  '  That  be  based  his  refusal  upon  the 
ground  that  plaintiff  could  sostata  no  lr< 
reparable  InJnry  to  suspending  of  said  writ 
of  injunction,  and  in  support  of  his  action 
be '  referred  this  court  to  the  language  of 
Judge  Jam^  M.  Thompson,  tbe  district  Judge 
of  tbe  district  In  reusing  to  permit  tbe 
bonding  of  the  writ  of  sequestration,  Which 
was  quoted  and  approved  by  It  to  the  Suc- 
cession of  Benton,  106  La.  494,  81  South. 
123,  09  L.  B.  A.  136. 

In  the  brief  filed  In  this  court  on  behalf  of 
relator  be  is  placed  before  it  as  a  party  In 
Ibis'  legal'' possesslbn  of  property  using  tbe 
writ  of  Injunction  defensively  as  a  meana  of 
protection  against  an  "attacik  upon"  Ito  own- 
ership and  possession  of  real  estate,  and  tbe 
action  of  the  court  In  setting  aside  tbe  to- 
Junction  as  having  permitted  the  attacking 
party  to  successfully  oust  It  and  get  for  tbe 
nrst  time  In  possession  Itself  during  the 
pendency  of  the  Judicial  proceedings. 

In  support  of  Ite  application  for  a  mandap 
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mua  commanding  the  district  Jndge  to  grant 
a  sospenslve  appeal.  It  cites  a  number  of  de- 
dsloDB  of  this  court,  in  wMch  It  has  been 
held  that  an  order  to  dissolve  an  Injunction 
on  bond  would  cause  an  Irreparable  injury 
In  contemplation  of  law  in  case  It  should 
operate  to  bring  about  a  change  of  posses- 
sion of  ImmoTable  property,  so  as  to  entitle 
the  party  orlgloally  In  pcwsesslon  to  a  sus- 
pensive appeal;  among  others,  Marlon  t. 
Johnson,  22  La.  Ann.  612;  Boedlcker  t.  Bast, 
24  La.  Ann.  164;  Jefferson  &  L.  P.  By.  Co. 
T.  Caty  of  New  Orleans,  30  La.  Ann.  970; 
Brown  v.  Brown,  Id.  607;  Torrm  v.  Falgoust, 
83  La.  Ann.  560;  VUlavaso  v.  Bartbet,  38 
La.  Ann.  417;  State  ex  reL  Cottlng  v.  Judge 
of  Civil  District  Court,  104  La.  74,  28  South. 
977. 

The  correctness  of  the  principle  announced 
in  those  cases  we  concede,  but  we  do  not 
think  the  facts  of  this  case  bring  It  under 
the  operation  of  the  rule.  We  do  not  And 
that  the  relator  was  In  the  l^^al  possession 
of  the  property  when  it  obtained  the  prelim- 
inary injunction  against  the  sberlfr  enjoining 
Um  from  interfering  with  Its  legal  possession 
of  the  same.  On  the  contrary,  the  sherlCT 
of  the  parish  of  St  Tammany  was  in  legal 
possession  of  the  property  under  an  order 
of  judicial  sequestration  Issued  to  him  In 
the  matter  of  the  succession  of  Benton,  and 
he  had  been  so  for  a  long  while  before  re- 
lator entered  upon  it.  So  far  from  the 
sheriff's  disturbing  relator's  possession.  It 
was  the  latter  who  disturbed  that  of  the 
sheriff.  It  la  doubtless  true  tbat,  the  sheriff 
not  being  actually  present  on  the  property 
on  a  particular  day,  the  relator  may  have 
gone  upon  It  and  "occupied"  it  a  day  or  more 
without  contest.  In  the  absence  of  the  sher- 
iff, but  this  mere  physical  occupancy  is 
something  other  and  very  different  from  "le- 
gal possession"  when  It  is  put  forward-  ad- 
versely to  the  rights  of  parties  holding  un- 
der possession  anterior  to  their  own  under 
color  of  title.  Physical  occupancy  and  legal 
possession  are  not  necessarily  Identical.  A 
person  may  be  held  in  law  to  be  to  actual 
possession  of  property,  though  at  that  time 
he  be  not  physically  upon  it,  and  for  that 
same  reason  another  person  who  at  that  time 
may  have  been  In  point  of  fact  physically 
upon  It  was  not  in  legai  possession;  aod  that 
Is  exactly  what  actually  happened  here.  The 
property,  at  tbe  time  tbat  relator  went  up- 
on it,  was  in  the  legal  possession  of  parties 
other  than  relator  or  its  authors,  and  when 
tt  entered  upon  it  it  was  a  trespasser,  though 
In  doing  so  no  breach  of  tbe  peace  was  com- 


mitted. Had  the  sheriff  been  Kctnall}  on  the 
place  when  relator's  officers  went  upon  it, 
and  bad  be  shown  them  the  writ  under 
which  be  then  beyond  doubt  acted,  we 
scarcely  think  relator  would  contend  tbat 
it  could  have  acquired  any  rlglits  by  going 
upon  the  property  under  those  circumstances. 
The  accldoital  absence  of  the  sheriff  when 
relatco^B  employes  went  upon  the  place,  and 
the  accidental  fact  that,  when  the  deinity 
aberiff  arrived  and  found  them  there,  he  did 
not  have  the  writ  in  his  possession,  do^  not 
alter  In  the  least  tbe  l^al  situation.  The 
dates  fit  the  acqnisltlon  of  title  from  the 
state  and  from  Taylor  show  that  he  conid 
have  been  even  in  the  occupancy  of  the  prop- 
erty but  a  very  abort  time— a  month  or  two  at 
most— and  that  wben  It  entered  niion  the 
latter  the  sheriff  was  in  possession.  The  title 
from  the  state  was  undw  a  conventional  sale. 

Relator  complains  very  much  of  tbe  conrf  s 
having  permitted  the  Intervention  In  tbe 
.proceedings  of  tbe  dative  testemeotary  ex- 
ecutrix of  Benton  and  of  tbe  widow  of  Ben- 
ton, and  giving  any  consideration  to  that  in- 
tervention; but  the  action  of  the  court  in 
the  premises  was  proper.  They  held  such  a 
relation  to  the  ownership  and  possession  of 
the  property  and  to  tbe  possesion  of  the  same 
by  the  sheriff  under  the  writ  tbat  relator 
should  Itself  have  made  them  parties  de- 
fendant to  the  injunction,  and  not  proceeded 
solely  against  the  sheriff.  They  trere  the 
real  parties  in  Interest.  When  they  appear- 
ed they  did  so  not  strictly  as  "Intenreneis," 
but  as  defendants  in  Injunction.  It  Is  a  mis- 
take to  say  tbat  they  or  tbe  sheriff  were  at- 
tacking relator's  ownership  or  posseesioD 
collaterally.  They  were  doing  nothing  more 
ihan  defend  their  own  ownersblp  and  pos- 
session against  the  claims  of  relator  advanced 
adversely  to  tbem. 

We  so  held  in  a  case  brought  before  us 
several  years  ago  from  tbe  parish  of  Web- 
ster. Lake  Blsteneau  Lumber  Co.  v.  Ulmms. 
49  La.  Ann.  1291,  22  South.  73a 

The  legal  situation  In  this  case  was  not 
changed  by  the  fact  tbat  relator  took  tbe 
initiative  in  the  present  legal  proceedings 
through  injunction.  To  grant  relator  the 
suspensive  appeal  which  it  seeks  would  be 
to  permit  it  to  oust  the  sheriff  from  his  Ie> 
gal  possession  of  the  pro[>erty,  and  transfer 
It  to  itself  pending  Judicial  proceedli^.  In 
violation  of  the  very  principle  which  it  in- 
vokes. We  think  the  refusal  of  a  suspensive 
appeal  in  the  premlsea  was  correct,  and  the 
application  hmln  made  tat  a  maodamu  to 
tefnted. 
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FIELDS  et  aL  T.  STATSL 
(Supreme  Court  of  Florida.   DItUm  A.  Oct 
27,  1903.) 

WBIT  OF  BRROI^-ABANDONMRNT— WITNB8SM 
—  EXAMINATION  —  CROSS- EXAMINATION  — 
IMPEACHMENT— BYIDBNOB  —  DECLARATIONS 
—THREATS, 

1.  Where  a  writ  vt  error  la  aned  oat  jointly 
hj  two  defendants,  bat  only  ooe  of  said  defend- 
luts  aaaigiia  errors  In  thia  court,  the  proceed- 
ings in  error,  ao  far  as  the  defendant  who  fails 
to  assign  errors  is  concerned,  will  be  treated  as 
abandoned. 

2.  It  is  within  the  sonnd  jadlcial  discretion  of 
the  trial  court  to  control  the  detailed  examina- 
tion of  witnesses,  and,  unless  an  abase  of  tbla 
judicial  diacretioD  is  shown  to  the  appellate 
coDtt,  it  will  not  disturb  or  rererse  the  ruling. 

3.  A  defendant  In  a  criminal  case  cannot 
eroes-^amine  a  state  witness  about  matters  as 
to  which  be  has  not  testified  in  his  direct  ex- 
amination. 

4.  A  witness  cannot  be  cross-examined  as  to 
any  fact  which  is  collateral  or  irrelevant  to  the 
issue,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence  it  he  should  deny  it, 
ther^  to  discredit  lits  testimony. 

5.  For  the  purpose  of  discrediting  a  witness  a 
wide  range  of  cross-exanunation  is  permitted  as 
a  matter  of  right  in  regard  to  his  motives,  in- 
terest, or  animus  as  connected  with  the  cause 
or  tbe  parties  thereto,  iqwu  which  matters  he 
may  be  contradicted  by  other  evidence. 

6.  Etvidence  of  declarations  or  acts  of  a  de- 
fendant, prior  to  the  commission  of  a  crime  by 
him,  in  hb  own  favor  or  interest,  falling  within 
the  dasB  dedirnated  a*  "seU-wrnag  dedara- 
tkms  and  acts,"  and  forming  no'part  of  the  res 
g«ta^  Is  not  admissible. 

7.  Threats  are  admissible  when  they  are  part 
ot  tiie  rea  gests,  or  when  tibere  la  any  doobt  as 
to  who  began  the  difficulty;  and  It  Is  not  mate- 
ria! in  either  of  these  cases  that  they  should 
have  been  previonsly  conveyed  to  the  defendant. 

8.  The  physical  or  mental  condition  or  ap- 
pearance of  a  person,  or  his  manner,  habit,  or 
condnct,  may  be  proved  by  tbe  opinion  of  an 
ordinary  witness,  founded  on  observation. 

9.  Where  part  of  a  conversation  is  given  in 
evidence,  the  defendant  is  entitled  to  have  be- 
tbre  the  jury  all  that  was  said  anon  the  snbject 
upon  the  particular  occasion,  whether  prejodi- 
cial  or  beneficial  to  liim.  The  whole  conver* 
sation  should  be  given. 

10.  A  motion  to  strike  out  tile  entire  testimony 
of  a  witness  should  be  dented  If  any  part  of 
said  testimony  la  admissible  for  any  porpose. 

(SyllabDs  by  the  Ooort.) 

Bnor  to  drctilt  Oourt.  Calboim  Ooimtr; 
John  W.  Malone,  Judge. 

WlUiam  H.  Fields  and  Cbarles  BoUnson 
wore  convicted  of  aggravated  aaaenlt,  and 
bring  error.  Reversed  aa  to  Fields  and  dis- 
missed as  to  Bobinaon. 

BenJ.  S.  Llddon,  for  plaintiff  in  error.  J, 
B.  Whitfield,  Atty.  Gen.,  for  tbe  State. 

SHAOKLEFOBD,  J.  The  plaintiff  In  er^ 
ror,  William  H.  Fields,  was  Indicted  for  an 
assault  with  Intent  to  murder,  and  In  the 
same  indictment  one  Charles  Boblnson  was 
charged  with  being  accessory  thereto;  said 
fndlctmt^nt  being  found  at  the  fall  term, 

1902,  of  the  circuit  court  for  Calboun  coun- 
ty.   A  trial  was  had  at  the  qiring  term, 

1903,  of  said  court,  which  said  trial  resulted 
In  both  of  said  defendants  being  convicted  of 
an  aggravated  assault  and  a  fine  of  $500 


and  tbe  costs  of  prosecution  was  Imposed  up- 
on the  plaintiff  In  error,  or,  in  default  of  the 
payment  thereof,  he  was  sentenced  to  Im- 
prisonment in  the  county  Jail  of  said  county 
for  the  term  of  12  months;  and  a  fine  of  $250 
and  costs  was  imposed  upon  the  said  Charles 
ICobinson,  or.  in  default  of  the  payment  there- 
of, he  was  sentenced  to  Imprisonment  in  said 
county  Jail  for  the  term  of  8  months. 

Although  the  writ  of  error  was  sued  out 
Jointly  by  both  of  tbe  defendants  below,  yet 
W.  H.  Fields  alone  assigns  error  here,  and 
seeks  a  reversal  of  said  judgment  and  sen- 
tence, no  errors  being  assigned  on  behalf  of 
the  said  Charles  Boblnson.  Tills  being  true, 
tbe  proceedings  in  error,  In  so  far  as  said 
Boblnson  Is  concerned,  must  be  deemed  and 
held  to  have  been  abandoned.  Wborley  v. 
State,  45  Fla.  — .  S3  Sonth.  819. 

Thirty-three  errors  are  assigned,  all  of 
said  errors,  however,  except  the  fifteenth, 
twenty-eighth,  and  thirty-second,  being  based 
upon  the  sustaining  of  objections  to  certain 
questions  to  witnesses  propounded  on  behalf 
of  the  defendants.  The  fifteenth  error  aa- 
slgned  Is  not  argued  here,  and  hence  must  be 
treated  as  abandoned.  Matlils  v.  Stote,  45 
Fla.  — .  34  South.  287.  and  authorltleB  there 
cited;  McDonald  t.  State,  46  Fl«.  — k  S6 
South.  72. 

The  first  and  second  errors  are  argued  to- 
gether, and  we  shall  so  treat  them.  They  are 
based  upon  objections  bdng  sustained  to  the 
following  questions  whicb  were  propounded 
by  defendants  to  J.  F.  Richards,  tbe  prosecut- 
ing witness,  upon  whom  the  alleged  assault 
was  made:  "Who  saw  yon  here  In  Blounta- 
town  at  the  time  you  walked  here  and  brought 
a  gun  previous  to  the  time  of  tbe  shooting?" 
"What  was  the  man's  name  whose  bond  yon 
came  to  Blonntatown  to  sign?"  These  ques- 
tions were  objected  to  by  the  state  on  the 
givund  that  they  were  Irrelevant  and  Imma- 
terial, and  said  objections  were  sustained. 
It  does  not  appear  from  the  record  that  the 
court  was  Informed  by  counsel  for  defend- 
ants of  any  material  bearing  these  questions 
bad.  or  would  be  shown  to  have,  upon  tbe 
case.  It  was  not  shown  to  tbe  court  that 
the  object  of  said  questions  was  to  affect  the 
credibility  of  tbe  witness.  We  fall  to  see 
what  relevant  or  material  bearing  tbey  bad 
on  the  case  at  tbe  time  they  were  asked,  and 
we  are  of  the  opinion  that  tbey  were  prop- 
erly excluded.  Aa  was  said  in  Mathis  t. 
State,  supra:  "It  Is  within  the  sound  Judi- 
cial discretion  of  the  court  to  control  tbe 
detailed  examination  of  witnesses,  and.  un- 
less an  abuse  of  this  Judicial  discretion  is 
shown  to  the  appellate  court,  It  will  not  dis- 
turb or  reverse  tbe  ruling."  Also,  see  tbe 
authorities  there  cited,  and,  in  addition, 
Wallace  v.  State,  41  Fla.  547,  26  South.  713; 
Stewart  v.  State.  42  Fla.  591,  28  South.  816. 
No  error  1b  shown  b^e. 

Tbe  third,  fifth,  sixth,  seventh,  eighth,  and 
ninth  alignments  of  error  all  relate  to  the 
sustaining  of  objections  by  the  court  to  quea- 
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tlona  pTopoTinded  by  connael  for  defendants 
on  cross-examination  to  tbe  prosecatlng  wit- 
ness, the  grotmdfl  of  said  objections  being 
tbat  said  gnestions  were  Irrelevant  and  Im- 
material, or  (fifth  assignment)  vague  and  gen- 
eral, and  not  In  cross.  We  do  not  deem  It 
necessary  to  set  forth  these  qaestions  In  de- 
tail, but  suffice  it  to  state  that  we  bare  care- 
fully examined  each  and  every  of  them,  and 
fiill  to  see  wherein  any  error  was  committed 
In  sastaining  the  objections  thereto.  The 
questions  were  not  proper  on  cross^xam- 
Ination,  and,  so  far  aa  was  disclosed  at  tbe 
time  they  were  asked,  were  Immaterial  and 
irrelevant.  The  authorities  already  cited  in 
disposing  of  the  first  and  second  assignments 
are  In  'point  here  also.  See  Tliaihelm  t. 
State,  88  Fla.  169,  20  South.  938.  to  the  ef- 
fect that  "a  defendant  in  a  criminal  ease 
-cannot  cross-examine  a  state  witness  al»ut 
matters  as  to  which  be  bad  not  testified  In 
his  direct  examination.** 

The  following  question  was  pnqmunded 
by  counsel  for  defendants  to  said  pnwecating 
witness:  "Did  you  know  at  that  time  when 
you  were  In  Blountstown  in  the  moniliv  of 
the  day  of  the  difflcolty  ttiat  Grabam  and 
Demont  were,  and  had  for  some  time  bera, 
angry  with  the  di^endant  Fitids,  and  were 
seeliing  a  dlfflculty  on  that  day?^  Tbe  state 
objected  to  the  witness  answwing  said  qaes- 
tion  on  the  gronnd  that  It  was  Irrelevant  and 
Immaterial,  wblch  objection  was  sustained 
by  the  court,  and  said  ruling  tofnoB  tbe  basis 
of  the  fourth  error  assigned.  No  error  was 
oonunttted  here,  as  at  Uie  time  said  ques- 
tion was  propounded  it  had  not  been  shown 
tiiat  said  Graham  and  Demont  had  in  any 
way  participated  in  tbe  difficulty* 

The  tenth  assignment  Is  also  predicated 
i^fHi  me  refusal  of  tbe  court  to  permit  a 
c«taln  question  to  be  propounded  to  said 
prosecuting  witness,  sustaining  the  objec- 
tion Interposed  by  the  state  on  the  ground 
tbat  said  question  was  Immaterial  and  lirele- 
vant  Said  question  was  not  In  cross  of  any- 
thing testified  to  by  said  witness  on  lils  di- 
rect examination,  and  was  wholly  Immaterial 
to  tbe  Issue  being  tried,  inquiring  of  witness 
If  he  bad  not  stated  after  tbe  difficulty,  wb«i 
be  was  8i(A  in  bed  with  tbe  wound,  that  when 
Fields  and  Bobinson  came  In  sight  of  wit 
ness  on  the  road  where  the  difficulty  was 
committed  witness,  Graham,  and  Demont 
were  standing  in  the  road  talking.  In  addi- 
tion to  the  authorities  already  cited,  see 
Eldrldge  r.  State,  27  Fla.  162,  9  South.  448, 
to  tbe  effect  tbat  *^  witness  cannot  be  cross* 
ttamlned  as  to  a^y  fact  which  is  collateral 
or  Irrelevant  to  tbe  issue,  merely  for  the  pur- 
pose of  contradicting  him  by  ottier  evidence 
If  be  should  deny  it,  thereby  to  discreet  bis 
testimony." 

The  elerenfii  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  permit  the 
following  question  to  be  propounded  to  said 
yrosecutiBg  wltoess:  "Dli  you  not;  in  the 
convosatlon  which  yon  have  just  testified 


about  that  you  had  with  Bobinson  at  your 
house  In  reference  to  FleWs,  In  reply  to  a 
suggestion  from  Bobinson  that  you  should 
let  the  matter  drop,  and  settle  the  difficulty, 
say  that  you  did  not  Intend  to  let  it  dropT* 

The  witness  has  previously  testified  on 
cross-examination  that  some  time  before  the 
difficulty  occurred  a  conversation  had  taken 
place  between  witness  and  defendant  Bob- 
inson, at  the  house  of  witness,  but  there  liad 
been  no  testimony  as  to  where  that  conver- 
sation took  place,  or  that  it  was  at  a  time 
sufficiently  proximate  to  the  difficulty  to 
make  It  material,  or  that  it  related  to  the 
particular  difficulty  otit  of  which  the  prose* 
cution  arose.  The  state  objected  to  said 
question  on  the  ground  that  same  was  ir- 
relevant and  immaterial,  and  no  predicate 
had  been  laid  for  testing  the  knowledge  of 
the  witness.  No  error  was  committed  bere. 
The  authorities  already  cited  are  in  point. 

The  twelfth  error  assigned  Is  as  follows: 
'^e  court  erred  in  not  permitting  tbe  de- 
fendant Fields  to  propound  tbe  following 
question  to  the  witness  Joe  Demont,  viz., 
'State  whether  or  not  you  and  tbe  defendant 
Fields  had  not  previous  to  tbe  2d  day  of 
June,  1902,  had  a  personal  difficult.' "  Tbe 
state  objected  to  this  question  on  the  ground 
that  tbe  same  was  Immaterial  and  Irrele- 
vant, and  this  objection  was  sustained  by 
the  court  Said  witness  had  been  introduced 
by  the  state,  and  had  testified  at  some  length 
to  material  facte  bearing  upon  the  t^ense 
with  which  defendante  stood  charged.  The 
foregoing  question  was  propounded  on  cross* 
examination  by  counsel  for  the  plaintiff  in 
error,  and  we  are  of  the  opinion  tiiat  fha 
court  committed  error  In  rising  to  permit 
the  witness  to  answer  same.  Evidently  the 
object  of  the  questitm  was  to  show  tiiat  wit- 
ness was  not  disinterested,  but  was  actuated 
by  feelings  of  animosity  toward  said  defend* 
ant  growing  out  of  a  personal  difficulty  wtaidi 
bad  taken  place  between  witness  and  said 
defendant  Tbe  witness  Should  have  been 
permitted  to  answer  said  question.  As  was 
said  by  tills  court  In  Wallace  v.  Stete,  41 
Fla.  547,  text  575,  26  South.  713,  722:  "For 
the  purpose  of  discrediting  a  witness,  a  wide 
range  of  cross-examination  Is  permitted  as  a 
matter  of  right  In  regard  to  his  motives,  In- 
terest or  animus  as  connected  with  the  cause 
or  the  parties  thereto,  upon  which  matters 
he  may  be  contradicted  by  other  evidence." 
Also,  see  Bryan  v.  Stete,  41  Fla.  G43,  26 
South.  1022;  Petvle  v.  Wesson,  65  Cal.  538, 
4  Pac.  B65;  1  Thompson  on  Trials,  {  460;  8 
Bncy.  Fl.  &  Pr.  120. 

counsel  for  def mdante  also  impounded  m 
cross-ocamlnation  to  said  witness  Demont 
the  following  question:  "Did  yon  not,  st 
tbe  house  of  Charles  Farrington,  in  this 
county,  about  a  month  ago,  before  the  diffi- 
culty in  question,  tell  J.  H.  Slngletery  Ibat 
you  had  talked  with  Blchards  about  some 
trouble  between  tiie  Blchards  and  Fields 
children  at  school,  in  which  conversation  yon 
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tola  81iwl«tar7  tbai  Blehanh  told  70a  that 
he  waa  going  to  hare  a  settlepient  of  the 
matter  between  Mm  and  Fields,  and  that  yon 
told  him  (BldiardB)  to  wait  until  another 
tlme^  -when  he  weold  have  a  better  chance, 
and  to  let  the  matter  come  np  later?"  The 
state  objected  to  this  gnestion  also  on  the 
ground  that  It  was  Immaterial  and  Irrelevant, 
which  objection  waa  sustained  by  the  court, 
and  forms  the  basis  of  the  thirteenth  as- 
signment. We  do  not  think  any  error  waa 
committed  here.  The  witness  had  not  been 
interrogated  alxiat  the  remark  Richards  was 
alleged  to  hare  made,  and  upon  which  the 
proposed  question  was  based;  therefore  no 
predicate  had  been  laid  for  the  hnpeachment 
Of  said  witness  upon  said  point.  In  our  opin- 
ion. Bald  question  called  for  hearsay  teetl- 
mony,  and  the  answer  thweto,  no  matter 
what  It  might  have  been,  would  baTe  been 
clearly  Irrelevant,  and  therefore  not  admis- 
sible. See  Peaden  and  Foster  T.  fiute  (de- 
cided at  the  present  term)  85  South.  301. 

The  fourteenth  error  complained  of  la  the 
refusal  of  the  court  to  permit  said  witness 
to  answer  the  following  question  pn^ounded 
to  him  on  cross-examination  by  counsel  for 
defendants:  "Was  Oraham  with  yon,  armed, 
at  that  time,  and  at  the  difficulty?"  No  er- 
ror was  committed  here,  as  said  Graham  bad 
not  been  shown  to  have  taken  any  part  what- 
ever in  said  difficulty,  and  it  was  Imma- 
terial whether  he  was  or  was  not  armed. 
The  answer  thereto,  no  matter  what  It  might 
have  been,  could  have  thrown  no  Ught  on 
the  case  then  being  tried. 

The  sixteenth  error  assigned  Is  based  upon 
the  refusal  of  the  court  to  permit  the  fol- 
lowing question  to  be  asked  by  connsd  for 
defendanto  of  the  witness  Cbarlea  Robinson, 
one  of  the  defendants,  who  had  been  called 
va  behalf  of  defotdanta:  "State  whether  or 
not  tbe  defendant  Fields  had  recently,  before 
this  time,  applied  to  ^n  aa  an  otOcer  tor  pro- 
tectkin  against  Richardst"  We  are  of  the 
pinion  that  the  ruling  ot  tbe  court  below 
was  oitirely  proper,  for  the  reason  that  said 
aueatlon  sought  to  tildt  from  the  witness  a 
declaration  made  by  his  oodefendant.  Fields, 
In  bis  own  favw  or  interest,  clearly  falling 
vltiiitt  the  daaa  designated  as  "aelf-aervlng 
declarations  and  acfa^"  and  forming  no  part 
of  tbe  res  g^tie.  See  Wharton's  Crlm.  Bt. 
(»th  Ed.)  I  090;  GUletfs  Indirect  and  Col- 
lateral Ev.  I  231;  Stewart  t.  State,  63  Ala. 
ISO;  Bemey  v.  State,  6&  Ala.  220;  Bllllngs- 
lea  T.  SUte^  68  Ala.  486;  Martin  t.  State, 
77  Ala.  1;  BIrdaong  v.  Stote^  47  Ala^  68;  Fee- 
coaon  T.  State,  184  Ala.  63.  82  South.  760,  92 
Am.  St  Rep.  17;  State  t.  Umfkled,  76  Mo. 
404;  State  t.  Bvans,  6S  Uo.  674;  Bea  r. 
States  8  Lea,  356;  Surles  t.  States  80  6a. 
187,  15  &  EL  88;  Davis  v.  State.  S  Tex.  Appw 
81;  9  Am.  *  Bug.  Bncy.  of  Law  (2d  Ed.) 

This  court,  in  a  dvll  case,  baa  aaid  upon 
tlds  point:  *mie  atatemente  are  aasertlons 
or  declarations  In  the  Intereata  of  defendanta 
and  against  that  of  tbe  plalntlflX  and  are 


InadmlsslMe  of  themselves  aa'  evidence  of 
their  truth  in  favor  of  the  defendants."  Sul' 
Uvan  V.  McMillan.  26  Fla.  643,  text.  586,  8 
South.  450,  469.  We  are  bat  foUoi^ng  the 
great  vel^t  of  authority  In  applying  this 
rule  in  a  criminal  case. 

Tbe  eighteenth,  nineteenth,  twentieth, 
twenty-first,  twenty-second,  and  twenty-third 
errors  assigned  are  all  based  upon  tbe  re- 
fusal of  Urn  court  to  permit  the  following 
qoestlona  to  be  propounded  by  counsel  for 
defttidanta  to  tbe  wltneas  J.  H.  Biugletary, 
who  had  been  introduced  by  defendanta: 
"What  Richards  was  talking  about  Fields^ 
wbat  was  it  he  said  about  blm?"  "Pleaae 
state  what  was  the  manner  of  Richards  when 
be  was  talking  about  Flelda,  aa  to  wbether 
he  was  angry  toward  him  or  good-natured." 
*'Did  you  ever  know  Richards  to  walk  to 
Blonntstown  from  his  home  before?"  **Dld 
you  bear  Richards,  at  Bloimtatown,  on  the 
day  of  the  difficult,  say  anything  with  r^- 
erence  to  his  feeHngs  agatost  Fields,  tbe  de- 
fendant, or  any  intention  of  having  a  dlfflcol* 
ty  with  him?"  "State  what  was  the  manner 
of  Rteharda  as  to  being  pleased,  angry,  or 
otherwise  at  Blountatown  on  the  day  ot  the 
dlfflcQlty.'*  "Do  yon  know  anything  about 
the  qualities  of  Richai;dB'  horses  in  referenet 
to  being  afraid  of  discharge  of  guns?" 

To  the  propounding  of  all  these  questions 
tbe  state  objected  on  the  ground  that  tbe 
aame  were  Immaterial  and  Irrelevant.  After 
the  court  bad  sustained  the  objections  of  the 
state  to  all  of  aald  questions,  counsel  for  de- 
fendants then  stated  to  the  court  "that  It 
was  his  object  to  prove,  and  be  proposed  to 
prove,  by  the  said  witness  Slngletary.  If  he 
could  obtain  answers  to  the  questloDS  which 
the  court  ruled  out,  that  Slngletary  was  in 
Blonntstown  on  the  day  of  the  difficulty; 
that  be  saw  F.  J.  Richards  there  on  that  day; 
that  Ricbarda  walked  to  Blonntstown;  that 
he  came  there  armed  with  a  rifle;  that  both 
his  walking  to  town  and  being  armed  with  a 
rifle  was  something  he  had  never  done  bo- 
fore;  that  he  waa  very  angry  on  tbe  day  he 
was  at  Blonntstown;  said  that  Fields,  tbe 
defendant,  had  aald  something  about  blm 
and  his  family  that  be  would  have  to  face 
that  very  day  at  the  mnzsle  of  a  gun;  that 
he  (Richards)  would  die  In  hla  tracka  befon 
be  would  retract  anything  be  bad  said  about 
Fields;  that  RIdiards  lived  ten  miles  away, 
had  several  horses  he  might  have  driven, 
gently  except  that  they  would  not  stand  the 
Are  of  gnna." 

We  are  of  tiie  opinion  that  these  questions 
were  i»opw  for  ttie  purpose  of  eliciting  tbe 
information  sought  from  the  witness,  and 
that  the  court  committed  error  In  sustaining 
the  objectlona  thereto.  There  had  been  con- 
Biderable  conflict  In  the  testimony  <tf  the  wit- 
nesses on  behalf  of  the  state  and  the  defend- 
ants as  to  who  began  the  encounter,  aa  wdl 
as  upon  other  material  polnta,  all  of  wblcb 
we  deem  it  unnecessary  to  set  toxOx  in  de- 
talL  Aa  was  said  by,  this  cojyot  in  Oanur  y< 
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SUte,  28  Fla.  113.  text.  133,  9  Booth.  SBO, 
S40,  29  Am.  St  Sep.  282:  "Threats  are  ad- 
mifislble  when  they  are  part  of  the  rea  geetse, 
or  when  there  ia  any  doubt  as  to  who  began 
the  difficulty;  and  It  Is  not  material  In  either 
of  these  cases  that  they  should  have  been 
previously  conreyed  to  the  defendant"  Al- 
so, see  Bond  r.  State,  21  Fla.  788,  text,  761; 
Lester  r.  State,  87  Fla.  882,  20  Sonth,  232; 
Wilson  T.  State.  80  Fla.  234,  11  South.  666, 
17  L.  R.  A.  664;  Hart  v.  State,  88  Fla.  89, 
20  South.  806.  Also,  see  mggintrotham  v. 
SUte.  42  FU.  678,  29  South.  410,  89  Am.  8t 
Rep.  237.  to  the  effect  that  '^e  physical  or 
mental  condition  or  appearance  of  a  person, 
or  his  manner,  habit  or  conduct,  may  be 
proved  by  the  opinion  of  an  ordinary  witness, 
founded  on  observation."  Also,  see  author- 
ities there  dted;  Sylvester  v.  State  (decided 
at  the  present  term)  36  South.  142;  Mitchell 
V.  States  48  Fla.  684,  81  South.  242. 

We  have  passed  the  seventeenfli  error  as* 
signed,  but  In  disposing  of  Bame  it  1>  snfB- 
dent  to  state  that  a  question  was  propoand- 
ed  to  said  witness  SIngletary  by  counsel  for 
defendants  as  to  wfaettier  or  not  Will  Gra- 
ham was  armed  when  witness  saw  blm,  to 
whicb  tb»  state  objected,  and  the  objection 
was  snstatnedL  No  error  was  committed 
here.  What  we  hare  said  In  dlsposiug  of 
tba  foDrteenth  assignment  applies  here  also. 

Frank  Baker  trt>  Introdnced  as  a  witness 
by  defendants,  and  tiie  following  question 
propounded  to  him  by  tbelr  counsel,  refer- 
ring to  a  eonvenatlon  which  vltness  had 
testified  had  taken  place  between  the  prose- 
cuting witnesi  Blcharte  and  defendant  Bo]>- 
Inaon  at  Bhnintstown  prior  to  but  on  the  day 
tbn  dlAealty  occurred:  ''Did  be  (meaning 
nid  Richards)  Be«n  to  be  angry  or  In  a  good 
fanmorf  The  state  objected  to  the  pro- 
pounding of  said  question  on  the  ground 
that  same  was  Immaterial  and  Imlerant 
which  objection  was  sustained,  and  this  rul- 
ing forms  the  baals  of  the  twenty-fourtb  as- 
signment We  are  of  oplni<m  that  tills 
was  &roT.  Bee  Htgglnbotbam  t.  State,  su- 
pra, and  authorities  already  dted  In  dispos- 
ing of  the  elgbteenfli  to  tbe  twenty-third  er- 
rors inclusive. 

The  twenty^fUi  error  assigned  Is  stated 
as  foUows:  "Tbe  conrt  erred  In  not  per- 
mitting the  defendant  Fields  to  propound  tbe 
fbllowUig  qnestlon  to  tbe  witness  H.  H.  61ni> 
gletary,  viz.;  'Hare  yon  ever  known  F.  J. 
Richards  to  valk  to  town  betoref  "  This  Is 
evidently  a  mistake,  and  was  Intoided  to  be 
based  l^>on  tiie  refusal  of  the  conrt  to  per- 
mit said  question  to  be  asked  of  tbe  witness 
Jesse  Clark,  who  was  Introduced  on  behalf 
of  defendants.  A  dmllar  question  was  pro- 
pounded to  the  wittton  Slngletery,  and  ob- 
jection sustained  thereto,  which  ruling  form- 
ed the  twentieth  assignment  What  we  bsTe 
said  In  disposing  of  that  assignment  applies 
bat  also. 

The  twenty-slzlb  error  assigned  la  based 
upon  th«  refusal  of  the  court  to  permit  the 


witness  J.  W.  Pope  to  testify  to  tiie  whole 
conversation  between  himself  and  Richards, 
and  to  state  what  eadi  party  said  la  said 
conversation. 

Turning  to  the  record,  we  find  the  follow- 
ing state  of  facts  disclosed  upon  tills  point: 
Said  witness  had  begun  to  relate  the  con- 
versation which  bad  taken  place  between 
him  and  tbe  prosecuting  witness  at  Blounts- 
town  prior  to  but  on  the  very  day  the  diffi- 
culty occurred,  when  the  state  objected  to 
the  witness  stoting  any  of  said  conversation 
except  what  the  prosecoUng  witness  had 
said,  and  to  witness  stating  any  part  of  state- 
ments made  by  tilm  In  said  conversation  to 
prosecuting  witness;  whereupon  the  court 
sustained  said  objection,  "and  Informed  the 
witness  he  must  only  state  what  Richards 
said  to  him  In  tbe  conversation,  and  nothing 
that  be  ml^t  have  said  to  Richards."  We 
are  of  the  opinion  that  error  was  committed 
here.  As  Is  well  said  by  counsel  for  plain- 
tiff In  error  In  his  brief:  *'To  have  merely 
repeated  tbe  words  of  one  side  would  have 
been  a  useless  Jargon  of  language,  without 
any  pltb,  point  or  meaning.  It  would  only 
have  been  equaled  tqr  a  conversatton  heard 
at  one  aid  of  a  telephone  line.  The  defend- 
ant was  entitied  to  the  whole  couversatton." 
See  Thalbelm  t.  State,  88  Fla.  text,  IW,  20 
South.  9<7;  Williams  t.  Keyser,  U  Fla. 
284,  text.  244,  89  Am.  Dee.  213. 

The  twenty-seventh  and  twen^^evenUi 
and  one-half  orors  assigned  are  based  upon 
the  refusal  of  the  court  to  permit  the  follow^ 
ing  questions  to  be  propounded  by  counsel 
tor  defendant  to  said  witness  P<q)e;  "State 
whether  Richards  was  accustomed  to  carry- 
ing a  gun."  **Dld  you  ever  see  Bldiards  car- 
ry a  gnn  betbreT" 

We  are  (tf  the  opinion  that  error  was  cmb- 
mltted  to  refusing  to  permit  the  witness  to 
answer  these  questions.  The  authorities 
already  dted  are  In  point 

On  motion  of  tiie  state,  all  of  flie  testi- 
mony of  said  witness  Pope  was  strldeen  out 
and  this  is  made  tbe  bads  of  the  twoity^ 
eighth  assignment  No  grounds  of  said  mo- 
tion wen  steted.  and  on  an  examtoation  of 
said  testimony  ve  are  of  the  optolon  that 
tbe  court  erred  to  granting  said  motion. 

The  twenty-ninth,  ttilrtletta,  and  thirty- 
flxst  asslgnmente  are  all  based  vcpon  the  n- 
fusal  of  tbe  court  to  permit  counsel  for  de- 
fmdanto  to  propoond  tbe  tbllowlng  qnesttona 
to  tbe  defendant  Fields,  who  bad  been  Inlm- 
duced  as  a  witness  on  bdialf  oC  dtfendanto: 
"Do  you  know  whether  or  not  Rldiards  was 
accnstomed  to  going  afootf '  "Do  yon  know 
whether  or  not  be  was  accustomed  to  go 
armed  with  a  Winchester  rifle?"  **Do  yon 
know  whetber  the  horse  that  Bichards  bad 
was  shy.  and  afraid  of  guns,  or  notf 

We  tiilnk  these  questions  were  proper,  and 
that  the  witness  ahould  have  been  permitted 
to  answer  tbran.  Tbe  anthoritlea  already 
dted  are  applicable  herb 

Tbe  tUrty-aecond  and  laat  mat  Hals»- 
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ed  is  based  opon  Hie  deolfti  of  the  motion 
(or  a  new  trial.  Said  motion  was  made  on 
behalf  of  botti  defendants.  The  third  and 
fonrth  grounds  thereof  apply  only  to  the  de- 
fendant Robinson,  and  hence  It  Is  not  nec- 
essary for  ns  to  consider  same.  The  first 
and  second  grounds  are  to  the  effect  that  the 
yerdlct  was  against  the  eTldence,  the  law, 
and  the  charge  of  the  court. 

As  a  new  trial  will -have  to  be  awarded.  It 
la  not  advisable  f or  ns  to  pasa  upon  these 
grounds,  or  to  express  any  opinion  as  to  the 
evidence. 

For  the  errors  found  the  Judgment  of  the 
•Tonrt  below.  In  so  far  as  It  afTects  the  plain- 
tiff In  error  William  H.  Fields,  must  be  re- 
versed, and  a  new  trial  awarded,  and  It  la 
■o  ord^ed. 

The  writ  of  error  as  to  tbe  plalntlft  In  er^ 
Tw  Oharles  Robinson  la  dismissed,  at  hla 
eo8t 

TATIX>R,  O.      and  HOOKEB.  concur. 

OABTER,  P.  J.,  and  MAXWELL  and 
COCKBELU  JJ*.  concur  In  the  opinion. 


CO  na.  MS) 

FINCH  V.  BONAR. 
ggnpreaie  Ooort  of  Florida,  Division  B.  Oct 

20,  1903.) 
APPEAL— PROBATE  PROCCCDINQS. 
1.  Under  sectioo  1280,  Rev.  St.  18^,  proceed- 
Inga  to  review  in  the  Supreme  Court  judgmeuts 
of  the  circuit  courts  tvhen  acting  as  appellate 
courts  Id  eases  arisiog  before  judges  of  the 
county  courts  In  matters  pertaining  to  their  pro- 
bate jurisdiction  must  be  by  appeal  governed 
by  the  law  and  rules  resnlating  appeals  in  chan- 
cery, and  not  by  writ  of  error, 
(Syllabus  by  the  Court) 

Brror  to  Orcalt  Court  Marlon  Oonntr; 
WlUlam  A.  Bocker,  Judge. 

FroceedlngB  by  B.  E.  Bonar  against  Luclna 
Augusta  Finch,  administratrix  of  Oliver  G. 
Finch,  deceased.  From  a  Judgment  of  the 
drcnlt  court  afllrmlng  an  order  of  the  ooun- 
17  court,  Finch  brings  error.  Dismissed. 

W.  8.  Bullock,  for  plaintiff  In  error. 
BIcbaxd  McConathy,  for  defendant  In  error. 

GABTESt.  F.  J.  Plaintiff  In  error  eeeks 
1>7  writ  of  error  to  reverse  a  Judgment  of 
the  drcnlt  court  of  Marlon  county  which  In 
mn  appellate  proceeding  afllrmed  an  order  of 
the  county  Judge  of  that  county  made  in  a 
matter  pertaining  to  his  probate  Jurisdiction. 

Section  1280,  Bev.  St  1892,  provides  that 
^appeals  from  the  county  Judge  to  the  cir- 
cuit court  In  matters  pertaining  to  his  pro- 
bate Jurisdiction  and  In  tiie  management  of 
the  estates  of  Infants,  and  from  the  drcult 
coart  to  the  Supreme  Court  in  such  matters 
ulaing  before  the  county  Judge,  phall  be 
covemed  In  all  respects  by  the  law  and  rules 
regulating  appeals  In  chancery." 

Cnder  section  5,  art.  S,  Const.  1885,  this 
court  has  jurisdiction  to  review  Judgments 


of  the  drcult  courts  when  acting  as  appel- 
late courts  in  cases  arising  before  Judges  of 
the  county  courts  in  matters  pertaining  to 
their  probate  Jurisdiction,  but  under  the  quot- 
ed section  of  the  Bevlsed  Statutes  of  1892 
the  proceedlQg  must  be  by  appeal,  governed 
by  the  law  and  rules  regulating  appeals  In 
chancery,  and  not  by  writ  of  error.  As  no 
appeal  was  entered  In  this  case,  and  the  writ 
of  error  sued  out  does  not  He,  the  proceed- 
ing must  be  dismissed,  and  it  will  be  so  or- 
dered. See  Grooms  v.  Wood,  43  Fla.  60,  2C 
South.  445;  Heebner  v.  Town  of  Orange  Oitjr, 
44  Flo.  — ,82  South.  879. 

MAXWBIiL  and  GOOEBBLI^  concur. 

TAYLOR,  C.  J.,  and  SHACKLKFORD,  J., 
concur  In  the  opinion.  HOCKSB.  J.,  being 
disqualified,  took  no  part  In  its  conalderaticnL 


(M  Fla.  iu> 

COLBY  V.  STATE. 
(Sopreme  Court  of  Florida.    Divlslen  B.  Oct 
20,  1903.) 
ROBBBRT— BVIDENGB. 

1.  Where  one  stealthily  filches  loose  property 
from  the  pocket  cf  aootoer,  and  no  mors  force 
is  used  than  such  as  may  be  necessary  to  re- 
move the  property  from  the  pocket,  such  acts 
do  not  constitute  robbeiy.  ondn  section  2398, 
Bev.  St.  1892. 

2.  If  one  struggle  with  another  In  an  effort 
to  overpower  him  Cor  the  purpose  of  taking 
money  from  hia  pocket,  there  is  sufficient  force 
to  constitute  the  taking  robbery,  under  section 
23^,  Rev.  St  1892;  but  if  the  object  be  to 
furtively  abstract  money  from  the  other's  pod^- 
et,  and,  upon  being  detected,  force  is  used  only 
In  an  efCort  to  escape  or  to  avoid  arrest;  tlw 
offense  is  not  robbery. 

(Syllabus  by  the  Court) 

Error  to  Criminal  Court  of  Record,  Duval 
County;  John  L.  Doggett,  Judge. 

James  G.  Colby  was  convicted  of  Tobbery* 
and  brings  error.  Reversed. 

Pope  &  Pope,  for  plaintiff  In  emnr.  J.  B. 
Whitfield.  Atty.  Gen.,  for  the  State. 

OABTBB,  P.  I.  In  January,  1903,  plain- 
tiff in  error  was  convicted  in  the  criminal 
court  of  record  of  Duval  county  upon  an  in- 
formation charging  him  with  an  attempt  to 
commit  the  crime  of  robbery.  The  Informa- 
tion Is  somewhat  Inartificial,  and  Its  suffi- 
ciency was  questioned  by  a  motion  In  anest 
of  Judgment  but  the  evidence  being,  in  the 
opinion  of  the  court  wholly  InsuQlclent  to 
support  the  verdict  and  not  likely  to  be  dif- 
ferent upon  another  trial,  and  the  question 
of  its  sufficiency  being  properly  presented  by 
the  assignment  of  error  based  upon  the  rul- 
ing denying  the  motion  for  a  new  trial,  it  Is 
not  deemed  essential  to  conrider  any  otbeor 
question. 

From  the  evidence  It  appears  that  the  al- 
leged offense  was  committed  on  Thanksgiv- 
ing night  during  Gala  Week  on  November 
27,  1902,  in  the  city  of  Jacksonville,  upon  « 
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street  to  crowded  wUb  people  Uiat  one  could 
not  paB8  wltbont  craolng  In  contact  with  oth- 
ers. Bonsman,  the  prosecntlnff  wltaesi*  tes* 
llfled  that  he  and  one  Davidson  were  pudng 
along  thla  street,  when  their  attention  was 
attracted  to  a  flght  In  the  street,  and  a 
crowd  mshlng  In  tiiat  direction;  that  th^ 
wwe  home  along  with  the  crowd,  and,  while 
being  pushed  and  Jostled  by  the  crowd,  he 
felt  the  defendanfa  hand  In  his  pocket; 
that  be  caught  the  arm  or  hand  and  h^d  It, 
calling  to  Daridson,  who  was  seTeral  feet 
away,  that  his  pocket  was  being  picked,  and 
to  come  to  his  assistance;  that  DavidBon 
came,  and  took  bold  of  the  defendant,  whose 
band  was  still  in  Bousman's  pocket  and  de- 
livered him  into  the  custody  of  a  policeman; 
and  that  he  (Bousman)  had  114.80  in  his 
pocket  in  paper  and  silver  money.  Davidson 
testified  that  he  was  several  feet  away  when 
Bonsman  called  bidi,  hut  could  see  Bousman 
and  the  defendant  together;  looked  like  they 
were  clinched;  and  that  Bonsman  had  hold 
of  tbe  defendant 

The  policeman  testified  that  he  heard 
Bousman  calling  out  from  the  crowd  for  a  po- 
liceman; tbat  he  saw  Bonsman  clinched 
with  tbe  defendant  and  they  appeared  to  be 
tussling  with  each  other.  This  constitutes 
all  tbe  testimony  tending  to  show  the  d^end- 
ant  guilty  of  a  criminal  offense. 

Tbe  court  Is  of  opinion  tbat  this  testi- 
mony does  not  sustain  the  conviction  bad  in 
this  case.  Had  the  defendant  succeeded  In 
securing  the  money  In  Bousman's  pocket  the 
facts  would  not  sustain  a  conviction  fOr  rob- 
bery. Our  statute  (section  2398,  Rev.  St 
1892)  provides  that  "whoever  by  force,  vio- 
lence or  assault  or  putting  in  fear,  feloni- 
ously robs,  steals  and  takes  from  the  person 
of  another  money  or  other  property  which 
may  be  tbe  subject  of  larceny  (sucb  robber 
not  being  armed  wltb  a  dangerous  weapon) 
shall  be  punished,"  etc.  The  evidence  does 
not  disclose  sncb  force,  violence,  assanlt  or 
potting  In  fear  as  Is  contemplated  by  the 
statute,  but  merely  an  attempt  to  furtively 
abstract  from  tbe  pocket  of  Bousman  money 
or  other  valuables  supposed  to  be  contained 
therein.  This  might  constitute  an  attempt  to 
commit  larceny,  but  not  robbery.  Where  one 
stealthily  filches  loose  property  from  tbe 
pocket  of  another,  and  no  more  force  Is  used 
than  such  as  may  be  necessary  to  remove  the 
property  from  tbe  pocket  It  is  not  robbery 
under  tbe  statute,  but  larceny.  Territory  v. 
McKem,  2  Idaho,  7S9,  26  Pac.  123.  See,  also^ 
tbe  cases  cited  below. 

From  the  evidence  It  appears  that  after 
Bonsman  became  aware  that  defendants 
band  was  In  his  pocket  he  caught  tbe  de- 
fendant by  tbe  arm,  calling  upon  Davidson 
and  a  policeman  for  assistance,  and  tbat  a 
struggle  ensued.  In  which  the  parties  clinch- 
ed. If  tbe  defendant  struggled  or  clinched 
with  Bousman  in  an  effort  to  overpower  him 
tor  tbe  purpose  of  enabling  him  to  secure 
the  money  In  the  pocket  there  would  be  such 
force  as  the  statute  contemplates,  but  the 


Ame  used  merdy  In  an  ort  to  escape  Crom 
the  grasp  of  Bousman  or  to  avc^  anest 
would  not  be  such  force  as  la  cmtemplated 
1^  the  statute,  We  think  the  testimony 
shows  <dear^  that  the  tussling  or  dlnchtng 
spcrtcoD  of  1^  the  witnesses  occurred  In  an 
elEort  to  escape  from  Bousman  and  to  aTdd 
arrest  and  not  In  an  effort  to  secure  the 
property.  The  testimony  does  not,  there- 
tore,  support  the  cwviction  for  an  attempt 
to  rob,  and  the  court  below  erred  in  dMiying 
the  motion  for  a  new  tzlal.  Hanson  T.  Stats^ 
43  Ohio  St  376.  1  N.  B.  136;  Brennon  T. 
SUte,  2S  Ind.  403;  State  v.  John.  60  N.  a 
163,  69  Am.  Dec  777;  Ckimmonwealth  t. 
Ordway,  12  Gush.  270;  Bex  v.  Onosll,  1 
Can*.  &  P.  304;  24  Am.  &  Bng.  Ency.  Law. 
p.  997;  1  McGlaln,  Orlm.  Law,  S  468. 

The  judgment  Is  reversed,  and  a  new  tilal 
awarded. 

MAXWHLL  and  COOKBBLU  33^  concor. 

TAYLOR,  C.  J.,  and  HOOKER  and 
8HA0KLBF0RD,  3J^  ccmcnr  in  the  oplnlcnL 


(u  luu.  no 
POSTAL  TELEGRAPH  A  GABLE  Oa  T. 
WELIA 

(Supreme  Oomt  of  MississlppL  Mot.  9,  1908.) 

TELBORAPH   G DM PANIBS— ERROR  IN  TIUNS* 
lilTTINQ  TELEGRAM— TORT-UUf- 
rriNO  LIABILITY. 

1.  Plaintiff,  engaged  iu  basiness  In  the  state, 
received  a  telegram  from  his  agent  out  ot  the 
state,  sabmitting  an  offer  for  cotton,  which  was 
negligently  transmitted  so  that  ttie  offer  as  re- 
ceived was  greater  than  sent  Plaintiff  accept* 
ed  and  shipped  the  cotton.  H^d,  tliat  tbe  tele- 
graph company  was  liable  as  for  a  tort  commit- 
ted in  tbe  state. 

2.  Under  Const.  1890,  f  199,  declaring  tele- 
graph eompanies  to  be  common  carriers,  and 
liable  as  snch,  they  may  not  escape  liability  for 
negligence  in  erroneonaly  transmittiog  a  tele- 
gram by  stipulating  against  llablUtr  in  ease  of 
onrepeated  or  cipher  messages. 

Appeal  from  Circuit  Court;  Warren  Coun- 
ty; Geo.  Andersen,  Judge. 

"To  be  officially  reported." 

Action  by  W.  L,  Wells  against  the  Postal 
Telegraph  &  Cable  Company.  Judgment  tor 
plaintiff.  Defendant  appeals.  Affirmed. 

Henry  ft  Bcndder,  tm  appellant:  Smith. 
Hirsch  ft  Landau,  fOr  app^ee. 

TRULY,  J.  On  tbe  15th  day  of  October, 
1892,  appellee,  under  tbe  style  of  W.  L.  Wells 
&  Oo.,  was  engaged  In  tbe  cotton  brokerage 
business  In  tbe  city  of  Vlcksburg,  this  state. 
He  bad  representatives  and  sales  agents  in 
various  places,  who  would  obtain  offers  for 
cotton  from  spinners  and  cotton  mills,  and 
transmit  the  same  to  appellee;  and,  upon 
acceptance  of  offer  by  appellee,  tbe  said  rep- 
resentative and  sales  agent  would  close  the 
trade  at  tbe  price  and  for  the  number  of 
bales  agreed  on.  Among  other  repreaenta- 
tlves,  appellee  bad  employed  F,  W.  Reynolds 
&  Co.,  ot  Providence,  B.  L  On  said  date 
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(IStSx  October)  Reynolds  &  Co.  sent  appellee 
a  cipher  telegram,  stating  an  offer  received 
them  for  1,000, bales  of  cotton  at  8^  per 
pound;  the  price  being  signified  bj  the  cipher 
word  "alike."  By  the  negligence  of  the  em- 
ploye of  api>eUa]it,  the  vord  signifying  the 
price  was  erroneously  transcribed  "alive," 
which  word.  In  the  cipher  code  In  use,  meant 
8%  cents  per  pound,  so  that  the  offer,  as  It 
reached  appellee,  was  for  1,000  bales  of  cot- 
ton at  8%  cents  per  pound.  Appellee  accept- 
ed the  offer  as  it  reached  him,  to  the  extent 
of  600  bales,  and  so  wired  his  sales  agents, 
Reynolds  &  Oo.  Immediately  upon  receipt  of 
the  acceptance  of  the  offer  by  appellee,  Reyn- 
olds &  Oo.  closed  the  trade  with  the  pur- 
chaser,  and  executed  a  sate  note  for  000  bales 
at  8%  cents  i>er  pound,  being  the  figure  at 
which  they  had  transmitted  the  offer  to  ap- 
pdlee;  both  Wells  and  Reynolds  being  ig- 
norant of  the  error  committed  by  the  tele- 
gra^  company  in  transcribing  the  message. 
Subsequently  the  error  was  discovered, 
through  the  refusal  of  the  purcbasor  to- pay 
more  than  8%  cents  p^  pound,  the  price 
at  which  tbe  sale  had  been  conaummated. 
Thereupon  W.  L.  Wells  filed  his  claim  In 
writing  within  00  days,  and,  this  not  being 
paid,  brought  suit  against  the  Postal  Olo- 
graph &  Cable  Company  for  $301.80,  l>eing 
one-eighth  cent  per  pound  on  SOO  bales; 
charging  that  tliis  damage  was  caused  by  the 
negligence  of  tbe  telegraph  company  in  er- 
roneonsly  transcribing  the  message  from 
Reynolds  &  Oo.  Defendant  pleaded  the  gen- 
eral Issue,  and  gave  notice  tliat  at  the  trial 
it  would  offer  evidence  to  prove  that  it  was 
not  liable  In  damages,  because  of  the  condi- 
tions upon  which  the  message  had  been  sent, 
as  printed  upon  the  blanks  used  by  tbe  de- 
fendant company,  by  which  the  telegraph 
company  undertook  to  limit  its  liability  in 
case  of  mistake  In  tbe  transmission  of  any 
"onrepeated  messages"  to  the  amount  paid 
for  Its  sending,  or  "for  errors  in  cipher  or 
obscure  messages."  Ci>on  tbe  trial  an  "agreed 
statement  of  facts"  was  filed.  In  which  the 
facts  herein  stated  were  recited.  It  was  fur- 
ther agreed  that  the  message  In  question 
was  sent  upon  one  of  the  blanks  containing 
the  stipulations  of  nonliability;  that  It  was 
an  onrepeated  message;  that  It  was  In  cipher, 
and  Its  meaning  known  only  to  plaintiff.  Wells, 
and  his  agents,  Reynolds  &  Co.  Said  agreed 
statement  further  recited  "(5)  that,  at  the 
time  plaintiff  discovered  the  fact  that  a  mis- 
take had  been  made  In  the  telegram,  he  had 
shipped  250  bales  of  cotton,  In  compliance 
with  said '  contract,"  and  "(8)  if  the  court 
shall  be  of  the  opinion  that  tbe  plaintiff  Is 
entitled  to  recover,  then  Judgment  is  to  be 
rendered  In  favor  of  plaintiff  for  $304.89, 
with  the  interest  from  October  15,  1892,  and 
all  costs."  The  only  other  testimony  was 
the  deposition  of  Reynolds,  showing  the  tel- 
egram as  originally  sent,  and  proving  tbe 
sale  and  execution  of  the  sale  note  at  S^^ 
cents  per  pound.  Judgment  was  rendered 


by  the  court  in  favor  of  plaintiff,  and  the 
Postal  Telegraph  &  Cable  Company  appeals. 

Admitting  tbe  errca*  In  the  transmission 
and  transcribing  of  the  message  In  question, 
counsel  for  appellant  contend  that  In  the 
Instant  case  the  telegraph  company  is  not 
liable: 

1.  Because  this  message  was  sent  from  the 
state  of  Rhode  Island  Into  this  state,  and 
therefore  the  law  of  Rhode  Island  governs, 
and  appellee  must  be  defeated  of  his  recovery 
under  the  rule  announced  in  Shaw  v.  Cable 
Oo.,  79  Miss.  670,  81  South,  222,  66  L.  R.  A. 
486,  89  Am.  St  Sep.  666.  Upon  considera- 
tion, this  ailment  will  be  found  manifestly 
unsound.  This  case  is  easily  differentiated 
from  the  Shaw  Case.  In  that  case  (also  in- 
volving a  cipher  message)  the  decision  of  the 
court  Is  expressly  founded  upon  a  statute  of 
Massachusetts  allowing  telegraph  companies 
to  ftfflr  certain  "regulations"  to  their  handling 
of  telegrams.  Rhode  Island  has  no  such 
statute,  and  the  Shaw  Case  recognizes  the 
common-law  rule  of  liability  In  the  absence 
of  statute  expressly  abrogating  It  Again,  in 
this  case  Wells  was  the  sendee  of  the  mes- 
sage, and  is  suing,  not  on  contract  but  In 
tort  'or  damages  caused  by  the  delivery  to 
him  of  a  telegram  erroneously  and  negli- 
gently transcribed.  The  duty  of  the  tele- 
graph company,  and  tbe  rights  of  the  sendee 
of  a  telegram,  and  tbe  sound  reasons  support- 
ing those  rights,  are  forcibly,  clearly,  and 
unanswerably  stated  by  Cooper,  J.,  in  the 
case  of  Telegraph  Co.  v.  Allen,  66  Miss.  549, 
6  Soutti.  461.  Under  the  facts  presented  by 
this  record,  this  is  a  suit  for  a  tort  committed 
In  Mississippi,  and  is  properly  brought  In  a 
Mississippi  court 

2.  It  Is  also  contended  that  the  telegraph 
company  cannot  be  held  In  damages,  because 
of  the  stipulations  on  the  back  of  the  mes- 
sage, constituting  the  conditions  under  wliich 
the  message  was  received  by  the  company. 
The  stipulations  to  which  reference  is  main- 
ly had  are  that  the  company  Is  not  liable, 
beyond  toll  paid  it  for  mistakes  in  onre- 
peated messages,  and  Is  not  liable  In  any 
case  for  errors  In  transmitting  cipher  mes- 
sages; it  being  shown  that  the  message  un- 
der consideration  herein  is  both  an  "unre- 
peated"  and  a  "cipher"  message.  It  Is  un- 
doubtedly true,  as  shown  by  the  long  list  of 
authorities  cited  In  brief  for  appellant  that 
the  courts  of  several  states  have  held  that 
telegraph  companies  might  limit  their  lia- 
bility, and  restrict  the  sum  for  which  they 
would  be  liable  for  their  own  negligence. 
In  the  decision  of  this  question,  of  such  im- 
portance as  the  relative  rights  of  the  tele- 
graph companies,  on  tbe  one  hand,  and  of 
tbe  business  world,  upon  the  other,  while 
giving  due  consideration  to  the  decisions  of 
other  tribunals,  we  must  look  to  our  own 
court,  and.  In  the  absence  of  express  declara- 
tion by  It  solve  the  question  in  the  light  of 
our  own  public  policy,  and  announce  such 
rule  as  will,  under  the  law*  best  conserve  the 
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rights  of  all  concerned.  To-day  many  of 
tbe  more  Important  bualness  transactions  of 
the  world  depend  for  their  Buccesaful  consum- 
mation upon  tbe  accuracy  and  promptness 
with  which  tbe  telegraph  companies  trans- 
mit and  deliver  tbe  messages  delivered  to 
them— upon  the  fidelity  with  which  they  dis- 
charge tbe  duties  to  the  public  imposed  upon 
them  by  the  law.  It  is  of  tbe  utmost  im- 
portance, therefore,  that  there  should  be  a 
clear  and  definite  understanding  of  the  rel- 
ative duties,  rights,  and  remedies.  Prior  to 
the  -passage  of  oar  present  Ck)ngtltution,  in 
1800,  the  question  of  tbe  power  of  telegraph 
companies  to  limit  their  liability  for  their 
own  negligence  was  in  doubt  to  this  extent, 
at  least:  Our  Supreme  Court  had  neved  defi- 
nitely decided  this  precise  point  Tbe  Alex- 
ander Case.  66  Miss.  161,  6  South.  397,  3  Ij. 
R.  A.  71,  14  Am.  St  Bep.  556,  had,  by  im- 
pllcatlott,  necessarily  negatived  this  conten- 
tion, for,  if  the  company  could  have  availed 
Itself  of  this  stipulation,  the  plaintiff  would 
have  bad  no  legal  cause  of  action.  But  the 
adoption  of  section  195,  Const  1890,  in  oar 
Judgment,  removes  all  doubt  as  to  what  the 
true  rule  Is  In  ^sslsdppl.  Section  185  de- 
clares  that  "telegraph  companies  are  com- 
mon carriers  In  their  respective  lines  of  busi- 
ness, and  subject  to  liabilities  as  such."  As 
conmton  carriers,  under  the  common  law,  any 
stipulation  to  exempt  themselves  from  lia- 
bility for  their  own  negligence  would  be  void, 
and  the  Supreme  Court  of  this  state  has  al- 
ways held  that  no  common  carrier  can  re- 
strict by  contract  the  consequence  of  its  owu 
wrongdoing;  the  rule  being  based  upon  tbe 
sound  reason  that,  as  common  carriers,  deal- 
ing with  the  public  they  are  charged  with 
certain  duties  to  the  public,  which  they  can- 
not violate  without  being  liable  to  respond 
In  a  full  measure  of  damages  therefor.  Pub- 
lic policy,  tbe  safety  of  those  with  whom  they 
deal,  the  protection  of  the  property  rights 
of  the  public,  all  require  a  degree  of  liability 
commensurate  with  the  magnitude  of  the  pub- 
lic Interests  involTed.  Tbe  stipulations  of 
the  tdegraph  company  here  under  considera- 
tion are  simply  an  effort  to  contract  for  pro- 
tection against  the  effect  of  its  own  wrong- 
doing—an  attempt  to  limit  Its  liability  for  its 
own  negligence— and,  as  sucli,  are  Invalid,  as 
being  opposed  to  public  i>olIcy.  The  fact 
that  the  telegram  In  question  was  a  cipher 
message  cannot  vary  tbe  rule  above  stated. 
This  very  point  was  necesaarily  involved  In 
the  decision  of  this  court  In  the  case  of 
Shingleur  v.  Telegraph  Co.,  72  Miss.  1030, 
18  South.  425.  SO  L.  B.  A.  444,  48  Am.  St 
Bep.  604.  In  that  case,  as  in  this,  the  neg- 
ligence was  In  erroneously  transcribing  a 
"cipher  message,"  and  the  general  rule  of 
the  liability  of  the  telegraph  company  was 
recognized  and  upheld,  but  recovery  was 
denied  because  plaintiff  had  no  right  of  action 
under  the  proven  facts.  That  case  rightly 
decided  that,  when  one  on  whom  no  legal 
liability  is  Imposed  recognises  a  moral  obli- 


gation, and  voluntarily  discbarges  it,  he  can- 
not, by  so  doing,  impose  a  legal  liability  up- 
on another.  Says  the  court  in  the  Shingleur 
Case:  "Shingleur  had  shi^iped  no  goods,  bad 
incurred  no  liability."  In  tbe  instant  case 
the  agreed  statement  shows  that  250  bales 
had  been  shipped  before  tbe  discovery  of  the 
mistake.  This,  under  the  true  interpretation 
of  the  Shingleur  Case,  la  decisive  of  the  right 
of  plaintiff  to  recover  oometbing,  and  the 
amount  of  recovery  was  as  fixed  by  agree- 
ment of  parties. 
The  Judgment  Is  affirmed. 

(82  Ulss.  7B7) 

WINNBB  &  MTEB  v.  BRANDON. 

(Supreme  Court  of  MiBBisslppL   Nov.  9,  1903.) 

KQUITT— ADMISSION  OF  ORAL  EVIDBNCB— NO- 
TICB— AORBBMBNT. 

1.  Under  Code  1892,  |  1764,  prt>TldIoir  for  the 
ezaminatioa  of  witnesses  in  open  court,  on  an 
agreement  in  writing  for  its  a^oission,  or  a  no- 
tice to  that  effect  filed  in  the  cause,  oral  testi'- 
mon;  In  proceedings  to  show  why  a  persoib 
should  not  turn  over  property  to  an  administra- 
tor is  Inadmissible  in  the  absence  of  siidi  an 
agreement  or  notice. 

Appeal  from  Chancery  Court,  Lauderdale 
Ooonty;  Stone  Deavon,  Ohancellor. 

Application  hy  John  Brandon,  adminlstnip 
tor  of  WUllam  Brandon,  deceased,  to  require 
Winner  A  Myer  to  show  cause  why  tbety 
olioald  not  torn  over  to  tlw  petltlonw  certabi 
property  bdonging  to  tbe  estate.  From  «  do> 
cree  t<a  petitioner,  defradants  appeaL  Be- 
versed. 

William  Brandon  died  November  30,  1899, 
and  on  tbe  14th  day  of  that  month  letters  of 
administration  were  granted  to  John  Bran- 
don. On  the  same  day  an  appraisement  was 
returned.  In  which  It  was  stated  that  there 
were  two  bates  of  cotton  in  tbe  hands  of  Win- 
ner ft  Myer  that  belonged  to  tbe  estate. 
This  cotton  was  not  turned  over  to  the  ad- 
ministrator by  Winner  &  Myer,  and  he  filed 
bis  application  against  them,  requiring  them 
to  show  why  they  should  not  turn  over  the 
cotton.  Winner  &  Myer  answered  this  peti- 
tion. At  the  May  term,  1903,  the  cause  came 
on  for  hearing,  and  several  witnesses  were 
introduced  by  the  administrator,  who  testl- 
fled  orally.  Winner  &  Myer  objected  to  the 
introduction  of  this  oral  testimony  because 
no  notice  had  been  given  them  that  complain- 
ant would  examine  his  witnesses  In  open 
court,  and  no  agreement  In  writing  bad  been 
entered  Into  between  plaintiff  and  defendants 
that  tbe  witnesses  might  be  Introduced  In 
open  court  The  court  overruled,  the  objec- 
tion, and  tbe  witnesses  were  permitted  to  be 
examined  In  open  court 

Ethrldge  ft  McBeath,  for  appellanta.  Mil- 
ler &  Baskln,  for  appellee. 

CALHOON,  J.  We  think  there  was  error 
In  admitting  oral  testimony  without  an  agree- 
ment "in  writing"  that  It  might  be  offered, 
or  a  "notice  to  that  effect"  filed  In  the  cause. 
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We  bad  occasion  to  carefaUy  examine  Code 
1892,  f  1764,  in  Dlckerson  t.  Askew.  84 
Sontli.  157,  In  tbe  Ugbt  of  tbe  history  of  the 
law  previouB  and  aubsequent  to  the  Constl- 
ttttion  of  1869,  and  held  In  that  case  that  tbe 
section  was  restrlctlTe,  and  not  enlarging,  so 
tiT  as  notice  or  agreement  Is  concerned,  and 
that  it  now  was  necessary  even  In  matters 
which  would  be  of  probate  court  jurisdiction 
nnder  the  law  existing  before  that  Consti- 
tution. Objection  to  the  oral  evidence  was 
promptly  made  when  offered,  and  exceptioa 
taken  to  its  being  overruled. 
Reversed  and  remanded. 


ILUNOXS  OBNT.  B.  00.  v.  J0NB8. 

(Supreme  Court  of  Mississippi.    Nov.  9,  190S.) 

RAIXAOADS— INJURY  TO  PERSON  ON  TRACK— 
KVlDBNCD-aUFFICIBNCY. 

1.  In  an  action  by  plaintiff,  employed  b7  a 
third  person  under  contract  witii  a  railway  com* 
pany  to  take  care  of  certain  switch  lights,  evi- 
dence heH  to  show  that  his  own  recklessness  in 
walking  on  the  tracks  caused  the  Injury,  pre- 
doding  a  recoveiy. 

Appeal  from  Clrcidt  Court,  Hindi  County; 
Robt  Powell,  Jadg& 

**Not  to  be  officially  reported.'* 

Action  tQT  Bd  Jones  against  the  Illinois 
Central  Bailroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appe^  Be- 
versed. 

Plaintiff's  statement  of  bow  be  received  his 
injuries  la  as  follows:  He  was  employed  by 
the  firm  of  Olbbs  &  Pierce,  wbo  owned  a 
sawmill  located  on  tbe  Illlnoia  Central  Ball- 
road.  Tbe  railroad  rons  north  and  south, 
and  where  It  passed  the  sawmill  there  was  a 
doable  track,  and  a  spur  track  had  been  built 
into  tbe  mill.  The  sawmill  was  located  on 
the  east  Bide  of  tbe  railroad.  There  was  a 
switch  light  on  the  east  side  of  tbe  tracks, 
and  north  of  the  mill  another  one  on  the 
west  aide,  nearer  the  mill.  There  was  a  con- 
tract between  Olbbs  &  Pierce  and  the  rail- 
road company  providing  that  Olbbs  &  Pierce 
were  to  attend  to  these  switch  lights,  put- 
ting them  up  in  the  evening  and  taking  them 
down  In  tbe  morning.  Plaintiff  was  in  tbe 
employ  of  the  mill  owners,  and  It  was  his 
duty  to  attend  to  these  switch  lights.  Abont 
150  yards  sontb  of  the  mill  a  public  highway 
crossed  the  railroad  tracks.  Just  after  day- 
light on  March  18, 1002,  be  left  the  mlU  to  go 
to  take  down  the  two  switch  lights.  When 
be  got  to  the  tracks  be  looked  south,  and  saw 
no  train  approaching,  and  listened  and  heard 
nothing.  He  then  walked  up  the  track  from 
the  east  side  to  cross  to  tbe  switch  light  on 
the  west  sld^  bat  saw  a  freight  train  coming 
sontb  on  the  weA  track,  when  he  changed 
his  course  and  started  to  the  switch  light 
Cartbest  north,  and  on  tbe  east  side  of  the 
track,  and  walked  on  the  ends  of  tbe  cross- 
ties  on  tbe  east  trat^  After  walking  about 
100  yards  on  tbe  east  end  of  the  cross-ties, 
and  jnst  after  the  sooth-bound  trahi  had 
85  SO.— IB 


passed  on  the  west  track,  he  heard  a  whistle, 
and  was  about  the  same  time  knocked  sense- 
less by  the  locomotive  of  a  train  going  north 
on  the  east  track.  The  north-bound  train 
did  not  ring  a  t>ell,  blow  a  whistle,  or  give 
any  signal  of  Its  approach  until  Just  as  It 
struck  him,  and  It  did  not  give  any  whistle 
or  ring  any  bell  at  the  crossing  south  of  the 
mill,  and  the  train  was  running  80  or  40 
miles  an  hour.  Plaintiff  stated  upon  cross- 
examination  that  tbe  switch  light  to  which 
be  was  going  was  on  a  dump  about  six  or 
eight  feet  high,  and  it  was  not  necessary  for 
him  to  walk  on  the  track  to  get  to  the  switch, 
but  he  could  have  gotten  off  the  dump  and 
walked  up  opposite  the  switch  light,  and  then 
climbed  back  onto  the  track.  The  defend- 
ant asked  the  court  to  give  a  peremptory  In- 
struction to  find  for  defendant  This  was 
refused. 

Mayes  &  Longstreet,  for  appellant.  WU- 
liamson.  Wells  &  Groom,  for  appellee. 

TRULY,  J.  From  appellee's  own  state- 
ment, as  contained  in  this  record.  It  Is  per^ 
fectly  clear  that  his  own  recklessness  was 
the  cause  of  the  Injuries  complained  of.  To 
avoid  the  trlUlng  Inconvenience  of  stepping 
op  a  small  embankment,  he  deliberately 
walked  up  the  track  on  the  cross-ties,  and  al- 
lowed a  train  which  be  could  have  seen  over 
a  mile  away  to  strike  him.  No  duty,  bat  bis 
own  folly,  brought  blm  into  a  place  of  dan- 
ger, and  be  must  bear  tbe  counquences. 

Reversed  and  rwnanded. 


(82  lite.  710) 

NEW  ORUSANS  8c  N.  B.  R.  CO.  T.  A.  H. 
6BORGB  ft  CO. 

(Supreme  Court  of  Mlsslsdppl.  Nov.  16,  1908.) 

CA&BISRS— DBHURRAOB  CHARaBft-BHFORCa- 
HBNT— NOTICE— DBLIVBRT— DIS- 
CRIMINATION. 

1.  Rnles  of  a  carrier  imposioK  reasonable  de- 
murrage charges  tm  coDsignee  for  delay  in  un- 
loading cars  are  enforceable. 

2.  Code  1892,  S  2108,  Eivlog  a  lien  for  freight 
and  storage,  coupled  with  a  power  to  sell  there- 
for, applies  to  donunage  charges  for  delay  In 
unloading  cars. 

3.  The  consignee  being  advised  of  the  arrival 
of  cars  for  him,  formal  notice  is  not  necessary 
to  make  him  liable  for  demurrage. 

4.  Under  demurrage  rules  providing  that  the 
deliverv  of  cars  consigned  to  a  siding  used  ex- 
clusively by  individuals  located  thereon  shall  be 
considered  as  effected  when,  if  the  aiding  Is 
full,  the  road  offering  the  cars  wonld  have  made 
delivery  had  tbe  sidmg  permitted,  delirerr  will 
commence,  though  the  cars  filling  the  siding  are 
for  another  cooagnee,  having  equal  right  to  use 
the  siding. 

6.  A  demnrrage  rule  prohibiting  discrimina- 
tion between  persons,  and  providing,  if  car  serv- 
ice be  collected  from  one  person,  it  must  be 
from  ail  who  are  liable,  does  not  prevent  de- 
murrage iKing  collected  for  cars  loaded  with 
cn^ain  kinds  of  freight,  though  it  is  not  char- 
ged where  they  are  loaded  with  other  kinds. 

6.  Where  demurrage  ia  doe  on  several  cars 
constituting  a  shipment,  the  charge  for  each  car 

1 1.  S«*  C»rrl«n,  ToL  »,  Ceat  Dig.  |  4S7. 
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need  not  be  enfwced  anbist  it  Beptratelr,  but 
enough  may  bt  ratainea  to  latiBlr  flu  enlarge 
•gainst  alL 

Appeal  from  Oircalt  Oonrt*  Lauderdale 
County :  O.  Q.  Hall,  Judge. 

"To  be  officially  reported." 

Beplevln  by  A.  H.  George^  doing  boalness 
as  A.  H.  George  &  Co.,  against  the  Nev 
Orleans  ft  Nortbeastom  Railroad  Oompanr. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Berersed. 

On  ttae  3d  of  Febroary,  1902,  A.  H.  George, 
doing  business  as  A.  H.  Oewge  ft  Co.,  lnstl> 
tuted  tbis  suit  tn  r^lerlu  against  tbe  New 
Orleans  ft  Northeastern  Ballroad  Company 
for  86  tons  of  cotton  seed  hulls  contained  In 
five  box  cars  In  tbe  possession  of  defendant 
company;  charging  that  the  same  were 
wrongfully  detained  by  the  railroad  company. 
Upon  the  trial  the  railroad  company  con- 
tended that  plaintiff  was  not  entitled  to  tbe 
possession  of  the  hulls,  because  of  failure 
on  his  part  to  pay  certain  demurrage  charges 
which  the  railroad  company  was  entitled  to 
under  certain  rules  of  tiie  Alabama  Car  Serr- 
Ice  Association  and  ttae  Mississippi  BaUroad 
CommlBslon.  The  rules  referred  to  are  as 
follows; 

Alabama  Oar  Service  Assodalion. 

"Bnle  1.  Per  Diem  C^rgesi  All  property 
shipped  in  carjoad  lots  shall  be  sultfect  to 
car  senrlce  and  trac^ge  charges  in  accord- 
ance with  tbe  fallowing  regulations:  A 
charge  of  one  dollar  per  car  i»er  day  or  frac- 
tion thereof  shall  be  made  for  the  delay  of 
cars  and  the  use  of  tracks  within  the  follow- 
ing described  territory,  after  forty-eight  taours 
from  airival  thweat;  not  Including  Sundays 
or  legal  holidays. 

''Bole  2.  Rules  for  Reckoning  Time.  On 
cars  arrlTing  during  the  fbrenoon  after  T  a. 
m.,  and  held  for  orders  from  consignees,  car 
service  will  be  chaiged  after  the  expiration 
of  forty-eU^t  hours  fran  twelve  m.  of  that 
day,  and  on  cars  arriving  aftw  12  m.  to  and 
including  7  a.  m.  of  tbe  following  day,  car 
service  charges  will  commence  forty-eight 
hours  ttom  7  a.  m,  of  the  following  day,  pro- 
vided notification  has  been  given  during  the 
day  previous  to  this  time.  Should  notification 
not  be  given  vrithin  the  time,  car  service  will 
commence  forty-eight  hours  from  tbe  hour  of 
notification.  On  cars  consigned  to  team 
tracks,  and  which  may  be  so  delivered  on 
advance  or  standing  order,  from  consignee, 
car  service  will  be  dunged  aftw  the  ocpini- 
tlon  of  forty-eight  hours  from  the  time  sueb 
cars  are  placed  on  the  trades  detignated. 

"Rule  8.  Oars  for  Delivery  on  Team  Tneks 
and  Private  Sidings.  Oars  containing  freight 
to  be  dellvned  on  team  tracks  or  private 
sidings  shall  be  delivered  on  the  track  des- 
ignated Immediately  upon  arrival,  or  as  soon 
thereafter  as,  tbe  ordinary  routine  of  ^rd- 
vrork  will  permit  (a)  The  time  consumed 
in  placing  such  cars,  or  in  switching  cars  for 
whidi  directions  are  given  by  consignees,  aft- 


er arrival,  shall  not  be  Included  when  com- 
puting detention.  0>)  The  ddivoy  of  cars 
consigned  to  or  ordered  to  sidings,  used  ex- 
durively  by  certain  firms  ot  Indindnals  k>- 
cated  on  sixdi  sidings,  shall  be  considered  to 
have  been  effected  eltbw  when  socdi  cars 
have  been  placed  on  tbe  aldlngs  designated; 
or.  if  such  rtdings  be  fall,  when  tiw  road 
cttetiag  the  can  wonld  have  .made  deUvecy 
bad  such  sidings  permitted,  (e)  No  cars  shall 
be  hdd  from  dellvoy  In  any  manner,  pro- 
vided  it  is  ponible  to  secure  thdr  ddlveiy, 
and  tbe  manager  la  durged  wlfii  tbe  duty  of 
seeing  that  tbe  purposea  for  which  this  as- 
sociation is  formed  are  not  evaded  by  the  ac- 
tum of  any  railroad  company.  On  deliv- 
eries to  sidings,  used  ^dustvely  by  certain 
firms  or  individuals  located  on  said  sidings, 
and  wtiere  consignees  or  consigncors  refuse 
to  pay,  unnecessarily  defer  settlemott  of 
bills  for  car  service  diarge^  the  agent  wlU 
dedlne  to  switch  cars  to  the  tidings  where 
such  parties  are  located,  notl^ng  them  that 
deliveries  wQl  only  be  made  to  tiiem  on  the 
public  delivery  tracks  of  tbe  company  after 
tiie  payment  of  firelgbt  charges  at  bis  of- 
fice, and  win  i^tnupQy  notify  the  manager  of 
tbe  action  taken." 

"Bule  9.  Oollectiona.  Agents  will  coUect 
car  service  charges  accruing  under  the  roles 
of  the  association  with  the  same  regularity 
and  pronq>tnes8  as  other  transpOTtatton  diar- 
ges,  and  tbe  manager  Is  dialed  with  tbe 
duty  of  sedng  that  these  roles  are  mfOreed 
without  dlscrimlnatioa  (a)  It  Is  the  duty  of 
the  Bweat  to  donand  car  service  on  all  cars 
befwe  ddlverlng  them,  whrae  service  has 
accrued  between  notification  and  wdeilng.  It 
is  also  tbe  duty  ot  an  agent,  where  be  has 
any  doubt  about  service  beling  paid,  to  de* 
mand  one  dollar  cor  service  at  tbe  end  of 
tbe  free  time  allovrad  for  mikwding  cars; 
and.  If  said  car  service  Is  refused,  to  dedlne 
to  dellvw  tbe  ear  and  to  allow  the  lading  to 
be  taken  from  It.  either  by  sealing  the  cor, 
locking  the  car,  or  placing  It  where  It  is  not 
accessible  to  anlgnee.  (b)  All  collections  for 
car  service  charges  shall  behmg  to  the  road 
tqton  whose  trades  tbe  cars  are  detained. 
(e\  Ballxoads  shall  not  discriminate  betwem 
persons  in  car  swvlce  charge  If  a  railroad 
company  collects  car  service  from  one  per- 
son, muter  tile  car  service  rules,  tt  must  col- 
lect of  all  who  are  liable." 

*'Bnle  12.  Storage.  No  railroad  company, 
member  of  this  association,  shall  provide 
free  storage  In  Its  freight  warehouse  of 
tmto  of  loaded  cars  subject  to  car  service 
charges,  but  any  railroad  company  may  un- 
load cars  subject  to  our  service  charges  into 
its  own  warehouse  or  Into  public  or  private 
warehouses  sul^ect  to  tbe  tftlllwliv  rules  and 
regnlations:   •  • 

Mississippi  Ballroad  Omnmlsdon. 

*ltnle  1.  Ballroad  Companies  to  give 
Prompt  Notice  of  Arrival  of  Goods.  Rail- 
road «»npanles  shall  give  prompt  notice^  by 
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mail  or  otherwise,  to  consignee  of  arrival  of 
goods,  together  with  weight  and  amoimt  of 
freight  charges  due  thereon;  and,  when  goods 
or  freight  of  any  kind  in  car-load  quantities 
arrive,  said  notice  most  contain  letters  or 
initials  of  the  car,  numtwr  of  the  car,  net 
weight  and  the  amount  of  freight  charges 
due  on  the  same.  Storage  and  demurrage 
charges  m&j  be  assessed  if  the  goods  are  not 
remoTed  In  conformity  with  the  following 
rules  and  r^nlatlons.  No  storage  or  de- 
murrage charges,  however,  shall  In  any  case 
be  allowed*  unless  legal  notice  of  the  arrival 
of  the  goods  has  been  given  to  the  owner  or 
consignee  thereof  by  the  railroad  company. 

"Role  2.  Definition  of  L^al  Notice.  Le- 
gal notice  referred  to  In  these  rules  may  be 
either  actual  or  constructive.  Whwe  the  con- 
signee Is  personally  served  with  notice  of 
the  arrival  of  freight,  free  time  b^lns  at 
seven  o'clock  a.  m.  on  the  day  afta  mdn  no- 
tice has  been  given." 

"Rnle  4.  Demurrage  on  Loaded  Cars— How 
Assessable.  Loaded  cars,  which  by  consent 
and  agreement  between  tibe  railroad  and 
consignee,  are  to  be  unloaded  by  consignee, 
such  as  bulk  meat,  bulk  grain,  hay,  cotttm 
seecl,  lumber,  lime,  coal,  coke,  sand,  brick, 
stone  and  wood,  and  all  cars  taking  tra<^ 
delivery*  which  are  not  unloaded  from  cars 
containing  same  within  forty-eight  (48)  hours 
(not  including  Sundays  or  legal  holidays), 
computed  from  7  o'clock  a.  m.  of  the  day  fol- 
lowing the  day  legal  notice  of  the  arrival  is 
given*  and  the  car  or  cars  are  placed  accessi- 
ble for  onloading,  may  be  subject  thereafter 
to  a  charge  of  demurrage  of  one  dollar  par 
car  for  each  day  or  fraction  of  a  day  that 
Bald  car  or  cars  remain  loaded  in  the  poases- 
fllon  of  the  railroad  company;  it  being  under- 
stood that  said  car  or  cars  are  to  be  placed 
and  remain  accessible  to  the  consignee  for 
the  purpose  of  unloading  during  the  period  In 
which  held  free  of  demurrage;  ttmt  when 
the  p«iod  of  such  demurrage  charges  com- 
mences they  are  to  be  placed  accessible  to 
the  consignee  for  unloading  purposes  on  de- 
mand of  the  consignee:  provided,  however, 
that  if  the  railroad  company  shall  remove 
such  car  or  cars  after  being  so  placed,  or  In 
any  way  obstruct  the  unloading  of  the  same, 
the  consignee  shall  not  be  chargeable  with 
the  delay  caused  thereby:  provided,  furthw, 
that  when  any  consignee  shall  receive  four 
or  more  cars  during  any  one  day  loaded  with 
lumber,  laths,  shingles,  wood,  coal,  lime,  ore, 
sand,  or  Inldis,  and  all  cars  taking  track 
delivery,  the  said  cars  In  excess  of  three 
shall  not  be  liable  to  demurrage  by  any  rail* 
road  company  until  after  the  expiration  of 
•eventy-two  (72)  hours." 

Plaintiff  was  engaged  in  the  wholesale 
grain  and  feed  business  In  the  city  of  Mer- 
idian. He  handled  large  numbers  of  cars  of 
J^ulls.  feed  stuff,  grain,  and  other  commodi- 
ties requiring  track  delivery.  Some  of  these 
cars  were  unloaded  at  Merldiui,  and  some  re- 
bitted  to  other  points.  For  convenience  In 


unloading  and  liandllng  freight,  Geoi^e  had 
leased  a  portion  of  a  warehouse  which  was 
located  on  a  spur  track  known  as  the  "C!om- 
press  Track,"  the  larger  part  of  which  was 
used  by  the  (Dotton  Compress  Company  and 
other  concoms;  and,  as  Oieir  warehouses 
were  situated  further  up  the  spur  track,  all 
of  the  cars  used  by  them  bad  to  pass  over 
that  pOTtton  of  the  track  to  the  use  of  wlilch 
Qeorge  was  entitled,  thus  necessitating  the 
leswitchlng  and  replacing  of  his  cars;  but 
the  lease  to  George  was  made  with  full 
knowledge  on  his  part  of  this  condition  of 
affairs.  George's  warehouse  only  had  track- 
age for  four  cars.  It  was  the  usual  course 
of  dealing  between  George  and  the  railroad 
c<nnpany  that  the  cars  were  to  be  set  Into 
bis  side  track  on  arrival,  without  special  de- 
mand, and  the  representatives  of  the  Ala- 
bama Car  Service  Association  would  check 
the  cars  on  the  track  each  day  to  see  that 
tliere  was  no  unnecessary  delay  in  the 
switching  and  placing  of  the  cars.  The  New 
Orleans  &  Northeastern  Railroad  CX>mpany 
also  had  an  employ^  who  was  charged  with 
the  duty  of  checking  alt  cars  on  the  track, 
and  this  double  checking  was  recorded  In 
books  kept  for  that  purpose,  and  the  results 
compared  to  guard  against  errors.  On  Sat' 
urday,  December  7,  lOQl,  a  train  of  12  cars 
loaded  with  cotton  seed  hulls,  loose  in  bulk, 
reached  Meridian,  consigned  to  A.  H.  George 
&  Co.  On  arrival  tbls  train  was  placed  on 
the  storage  track,  appellant  nmtendlng  that 
was  necessary  on  account  of  the  crowded 
condition  of  the  compress  track.  On  Mon- 
day,  ttie  8th,  the  compress  track  being  still 
crowded  with  cars,  the  train  was  switched  to 
the  waterworks  track.  It  was  shown  that 
at  this  date  the  railroad  business  at  Meridian 
was  extremely  large.  Every  track  was  In 
constant  use.  Every  car  was  needed  for  the 
transportation  of  cotton  and  otber  freight 
On  the  same  day  notice  of  the  arrival  of  this 
freight  was  sent  to  George,  but  he  declined 
to  receive  the  freight  bUla,  claiming  an  over- 
charge. George  denied  that  the  freight  bills 
were  tendered  to  hltn,  but  he  paid  the  freight 
charges  on  the  12  cars  ot  bulls  on  the  13tb 
Inst,  and  either  that  day,  or  a  few  days 
thereafter,  had  the  overcharge  corrected. 
George  knew  of  the  rules  of  the  Alabama 
Car  Service  Association^  was  familiar  with 
the  provisions  regarding  demurrage,  had  paid 
some  demurrage  and  had  refused  to  pay 
some,  and  at  this  date  had  a  dispute  or  liti- 
gation pending  about  another  matter  of  de* 
murrage.  None  of  the  cars  composing  the 
train  were  placed  in  front  of  the  warehouse 
of  George.  The  Car  Service  Association's 
representatlTe  and  the  railroad  company's  car 
checker  both  testified  that  at  no  part  of  the 
"free  time"  after  the  arrival  of  this  train 
did  George  have  lees  than  four  cars  on  his 
side  track,  and  an  inspection  of  their  original 
books  corroborates  this.  George  was  notl* 
iled  during  the  free  time  that  demurrage 
would  accrue  and  sbortly  after  the  free  time 
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expired  he  was  again  adrtsed  of  this  claim, 
and  then  and  there  denied  bis  liability,  de< 
Died  the  right  of  the  railroad  company  to 
claim  demurrage,  and  refnaed  to  pay.  The 
manager  of  the  Gar  Service  Association  in- 
structed the  railroad  company  not  to  deliver 
the  cars  until  the  demurrage  was  paid.  So 
matters  stood  until  about  lat  of  February, 
1902,  when  the  railroad  company  released  6 
of  the  cars  to  George,  and  notified  him  of  Its 
intention  to  sell  the  contents  of  the  remain- 
ing 6  for  the  demurrage  on  the  12.  There- 
upon this  suit  was  filed  for  the  contents  of  6, 
the  hulls  In  the  other  proving  worthless. 
At  the  conclusion  of  the  testimony  the  court 
refused  a  peremptory  Instruction  for  the  de- 
fendant, and  submitted  the  case  to  the  jury 
under  Instructions  for  both  sides.  The  Jury 
found  for  plaintiff,  and  the  Northeastern 
Railroad  Company  appeals. 

Woods,  Femell  &  Femell,  for  appellant 
Neville  ft  Wllboum*  for  appellee. 

TRULY.  J.  This  suit  Involves  the  deter- 
mination of  the  following  questions:  First; 
are  the  rules  for  the  colIectlMi  of  demarraga 
valid?  and,  second.  If  so,  bow  are  they  to  be 
enforced? 

Oar  service  assodatlons  are  formed  by  mu- 
toal  agreement  among  the  railroad  companies 
operating  In  a  stated  territory.  They  owe 
their  existence  to  the  growth  of  the  business 
Intereste  of  the  country,  the  enormous  In- 
crease in  the  bulk  of  through  freight  handled 
dally,  and  the  consequeot  extension  of  the 
many  railroad  flystema  handling  the.  same. 
With  every  Increase  In  the  volume  of  the 
freight  brought  Into  a  section  from  distant 
marlcets,  hauled,  without  unloading,  over  the 
tracks  of  many  connecting  systems  of  the 
same  gauge.  It  became  more  difficult  for  each 
carrier  to  keep  tracb:  of  its  own  care.  As 
the  cars  of  each  system  were  handled  indla- 
crlmlnately  by  every  otber  syetem,  they  soon 
drifted  to  every  quarter,  as  the  current  of 
traffic  ebbed  or  flowed,  and  their  where- 
abouts were  often  unknown  to  tbe  carrier 
owning  them.  To  correct  this  evil,  car  serv- 
ice assodatlonfl  were  formed,  tbe  primary  ob- 
ject of  which  was  to  prevent  loss  by  keeping 
a  dally  record  of  every  car  handled  by  each 
carrier,  so  that  each  system  might  receive 
compensation  for  the  nae  of  Its  rolling  stock, 
and  no  unfair  advantage  taken  by  one  sys- 
tem over  another,  and,  further,  to  prevent 
cars  standing  Idle  at  one  place  when  needed 
1p  meet  the  traffic  demands  of  another  sec- 
tion of  the  country.  These  organizations  had 
a  beneficial  effect,  in  preventing  congeetion 
of  empty  and  Idle  cars  at  one  point,  while  a 
"car  famine"  prevailed  at  another.  But  it 
Boon  became  apparent  that  the  remedy  was 
not  complete.  Carriers  earn  money  by  the 
moving  of  freight  Tbe  Idle  car  produces  no 
revenue,  and  the  ear  service  associations 
found  that  while  It  was  possible,  under  its 
then  existing  rules,  to  keep  the  unloaded  cats 


moving  from  place  to  place  as  neceralty 
might  require,  they  were  without  iwwer  to 
hare  the  frel^t  promptly  unloaded  by  the 
consignee,  thus  securing  the  car  for  further 
aervlee.  The  merchant  who  bought  goods 
for  sale  from  his  shelves  or  through  his  ware- 
house was  ordinarily  anxious  to  receive  and 
unload  his  freight,  but  the  broker  who  wished 
to  do  a  large  business  with  limited  or  no 
warehouse  facilities  found  It  cheaper  and 
more  convenient  to  use  the  cars  of  the  car- 
rier for  storage  purposes,  and  thus,  with  no 
expense  to  himself,  wait  a  favorable  fluctua- 
tion of  price,  when  the  commodity  could  be 
disposed  of  to  advantage,  and  the  car  mi- 
loaded  or  rebilled  to  another  place  without 
unloading.  To  meet  this  contingency,  the  de- 
murrage rules  In  question  were  formulated 
and  promulgated.  It  should  be  noted  that 
the  purpose  of  car  service  associations  was 
not  to  make  money.  They  Increased  the  rev- 
enue of  the  contracting  carriers  only  inci- 
dentally, in  that  by  keeping  every  car  In 
active  service,  the  earning  capacity  was  con- 
stantly exerted,  and  the  returns  therefrom  In- 
creased. But  the  prime  object  of  their  for^ 
matlon  was  to  conserve  and  promote  tbe  mu- 
tual Interests  of  the  carriers  and  the  public 
dealing  with  tliem,  by  Improving  the  service 
of  the  traffic  department  and  insuring  tbe 
prompt  handling  and  speedy  delirar  of 
freight  to  tbe  consignee. 

It  is  admitted  that  the  amount  charged  un- 
der the  demurrage  rules  is  reasonable,  and 
it  appears  to  us  that  the  rules,  so  far  as  ap- 
plicable to  this  controversy,  in  themselves 
are  fair,  and  based  upon  that  fundamental 
maxim  of  Justice,  "The  greatest  good  to  the 
greatest  number."  The  carrier  of  freight  Is 
responsible  In  damages  If  It  unreasonably  de- 
lays the  transportation  of  freight  delivered  to 
It,  and  exact  Justice  demands  equal  diligence 
of  the  consignee.  When  freight  has  t>een 
transported  to  its  destination,  and  the  con- 
signee legally  notified  of  its  arrival.  It  then 
t>ecomes  the  duty  of  the  consignee  to  prompt- 
ly receive  the  same,  bo  that  the  car  may 
again  be  placed  In  service.  These  rules  work 
no  hardship  to  the  consignee  who  displays 
proper  diligence  In  the  handling  of  bis  freight 
Ample  time  Is  granted  blm.  But  they  pre- 
vent the  dilatory  dealers,  who  seek  to  save 
storage  or  warehouse  charges,  from  keeping 
the  tracks  blocked  with  Idle  cars;  thereby 
Impeding  tbe  carriers  In  the  prompt  handling 
of  freight  and  depriving  other  dealers  of  the 
use  of  necessary  cars  to  haul  their  freight  or 
transport  the  products  of  the  country  to  mar- 
ket Certainly  no  reason,  foimded  In  Justice, 
can  be  given  why  consignees  should  not  pay 
for  any  unreasonable  or  unneceaaary  deten- 
tion of  cars.  Prompt  bandling  of  freight  by 
both  carrier  and  consignee  is  for  the  best 
Interests  of  both,  and  of  the  commercial 
world  at  large.  This  question  was  never  be- 
fore in  this  court,  but  this  view  to  in  full 
accord  with  an  almost  unbroken  line  of  de- 
cMons  In  other  states;  and,  precedent  aside. 
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It  la  supported  by  Jostlce  and  right  Norfolk 
ft  W.  B.  Co.  V.  Adams,  90  Va.  393,  18  S.  B. 
673,  22  L.  B.  A.  530,  44  Am.  St  Rep.  910; 
Kentucky  Wagon  Mfg.  Co.  v.  O.  ft  M.  Ry. 
Co.,  98  Ky.  1G2,  32  S.  W.  695.  36  L.  R.  A. 
850,  66  Am.  St  Rep.  326,  and  cases  dted. 
They  have  also  been  approved  by  Tarlous 
state  railroad  commissions  charged  with  the 
dnty  of  guarding  the  interests  of  the  public. 
It  is  well  settled  that  railroad  companies  may 
make  reasonable  rules  and  regulations,  not 
to  limit  their  own  duty  or  liability,  but  for 
the  conrenlent  traDsactlon  of  bnsiness  be- 
tween themselves  and  the  shippers  of  freight 
orer  their  lines. 

Having  reached  the  concln^on  that  the 
rules  Imposing  reasonable  demurrage  charges 
upon  dilatory  consignees  are  fair.  Just,  and 
enforceable,  we  now  pass  to  a  considera- 
tion of  the  manner  of  their  enftU'Cement.  It 
abonld  be  borne  in  mind  that  the  duty  of  the 
railroad  company  as  a  carrier  of  freight  ter- 
minates, under  the  decisionB  of  our  court, 
when,  the  freight  having  reached  Its  destlna- 
tion  in  good  order,  the  consignee  is  legally 
notified  of  its  arrival.  After  that  time  the 
railroad  holds  as  warehouseman  and  bailee 
for  hire.  But  in  the  present  case,  whether 
appellant  held  ae  carrier,  or  as  warehouse- 
man and  special  bailee,  it  was,  in  either  of 
these  capacities,  rightfully  in  possession,  end 
had  the  right  to  retain  that  possession  until 
ita  Intimate  charges  were  paid.  This  is  a 
suit  in  r^levin,  In  which  "right  of  posses- 
sion" is  the  only  question  of  law  Involved. 
If  there  was  any  sum  due  appellant,  whether 
little  or  much,  the  verdict  should  have  been 
that  it  retain  possession. 

It  is  earnestly  insisted  that  the  railroad 
company  has  no  Uen  on  the  freight  for  de- 
murrage charges,  either  by  statute  or  at  com- 
mon law.  It  may  be  true  that  there  is  a 
technical  distinction  between  the  lien  here 
claimed  and  the  common-law  Hen,  though  the 
difference  is  more  imaginary  than  real;  but  it 
ia  undoubtedly  true  that  the  warehouseman, 
as  bailee  for  hire,  baa  a  Uen  for  his  reason- 
able chafes,  and  this  is  recognized  as  to 
warehousemen  by  the  express  terms  of  sec- 
tion 210S,  Code  1892,  In  which  a  lien  is  given 
for  freight  and  storage,  coupled  with  a  power 
to  sell  in  a  manner  therein  pointed  out.  If 
a  carrier  has  a  lien  for  storage  chargea  if 
the  freight  Is  unloaded  into  a  warehouse* 
tVM}n  what  prindpte  can  It  be  denied  If,  by 
the  action  of  the  consignee,  the  cars  them- 
selves become  the  storage  houses— particu- 
larly when,  as  In  this  case,  the  consignee 
knows  in  advance,  by  his  course  of  dealing 
with  the  carrier,  that  the  charges  will  be  in- 
curred If  he  delays  in  receiving  his  freight? 
In  our  Judgment  by  necessary  implication, 
tbe  Code  chaptra  on  "Freight  and  Storage" 
carries  with  It  the  necessary  Uen  to  enforce 
the  collection  of  aU  reasonable  charges  in- 
cident to  the  handling  of  freight   In  a  case 
of  this  character,  involving  the  dealings  of 
carrier  and  pnbUc,  the  courts  will  not  nar- 


rowly restrict  the  meaning  of  the  statute* 
but  wlU  rather  "expand  the  principles  of  law* 
and  fit  them  to  the  exigencies  of  the  occa- 
sion," as  was  aptly  phrased  by  that  eminent 
Jurist  Chief  Justice  Cooper,  In  discussing  a 
similar  proposition.  Telegraph  Co.  v.  Allen, 
66  Miss.  555,  6  South.  468.  Knowing  the 
rules  governing  the  transaction,  the  volun- 
tary action  of  the  consignee  gives  an  impUed 
assent  to  the  charge  and  Uen  which  those 
rules  assert  By  the  sole  action  of  the  con- 
signee, the  carrier  is  forced  to  retain  pos- 
sesion of  the  freight  By  operation  of  law. 
it  Is  required  to  keep,  store,  and  care  for  the 
property  of  another.  It  is,  under  the  law, 
entitled  to  compensation  for  Its  services  In 
this  connection,  and  the  law  gives  it  a  rem- 
edy to  enforce  its  rights.  In  the  case  of 
Wolfe  V.  Crawford,  54  Miss.  514,  our  court 
In  discussing  the  right  of  a  carrier  as  a 
bailee,  says:  "But  the  right  of  the  general 
owner  [of  the  freight]  to  be  restored  to  the 
possession  is  dependent  on  the  payment  or 
tender  of  the  i^ight  and  other  chargea  on 
the  goods  to  the  carrier.  For  these  he  has 
a  lien,  which  would  be  lost  If  he  parted  with 
the  possession,  and  he  cannot  be  compelled 
to  make  delivery  until  they  are  discharged. 
The  general  owner  cannot  dlspossesa  the  car- 
rier of  the  goods  without  payment  or  tender 
of  bis  legal  demands  upon  them."  Again: 
"But  a  bailee,  until  the  conditions  of  the 
baUment  have  been  accomplished,  has  a  prop* 
erty  in  the  chattels,  and  a  possession  which 
is  aclusive,  boQi  as  to  the  general  owner 
and  strangers.  •  *  *  His  right  and  pos- 
session extend  to  the  entire  property;  nor 
can  the  baUor,  or  any  one  claiming  through 
blm,  interrupt  and  defeat  his  rights  until  a 
satisfaction  of  his  claim,  or  an  offer  to  do 
so.  The  common  carrier,  warehouseman,  and 
all  the  class  of  bailees  who  have  a  bene- 
ficial interest  have  a  right  of  possession  and 
a  lien  in  the  thing.  These  rights  are  Inviola- 
ble until  the  acts  and  purposes  for  which 
they  were  created  are  performed."  In  Mil- 
ler V.  Oa.  R.  Co.  (Oa.)  16  S.  E.  816,  after 
stating  the  general  rule  that  a  carrier  had  a 
right  to  collect  reasonable  storage,  the  opin- 
ion proceeds:  "We  do  not  think  it  material, 
as  affecting  the  right  to  make  a  charge  of 
tills  character,  that  the  goods  remain  in  the 
cars.  Instead  of  being  put  into  a  warehouse.'* 
28  Am.  ft  Eng.  £nc.  of  Law,  28,  p.  663; 
Dixon  V.  Central  of  Ga.  Ry.  Co.  (Oa.)  S5  S. 
EL  369;  Barker  v.  Brown,  188  Mass.  340. 

There  is  no  force  In  the  argument  which 
concedes  the  right  of  the  carrier  to  make 
demurrage  charges,  but  contends  that  the 
goods  must  be  deUvered,  and  then  the  car- 
rier sue  for  the  amount  This  course  would 
give  the  dishonest  and  insolvent  an  unfair 
advantage,  and  would  breed  a  molt^lctty 
of  suits. 

It  lE  contended  for  appellee  that,  what- 
ever may  be  the  general  rule,  .In  the  in- 
stant case  the  appellant  should  be  defeated 
of  Its  recovery  because  tt  filled  to  bring  it- 
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■elf  within  the  rnlea  aBowIng  demnrrage,  in 
this:  It  failed  to  wtity  consignee  In  the 
manner  pcdnted  out,  and  it  failed  to  tendw 
d^To?  of  the  frdght  as  reaulred  by  the 
rules  of  the  cii  eerrice  association. 

As  to  the  first  contention,  it  la  enough  to 
say  that  the  object  of  the  rule  wtLB  reached, 
and  the  lav  fully  oomplted  with,  when  Oeoxge 
was  advised  of  tiie  aixlTal  of  the  12  cars, 
though,  if  the  testimony  of  Hall,  as  support- 
ed by  the  entries  in  his  notice  book,  be  trae» 
the  rule  was  btetally  complied  with. 

As  to  tile  second  contention,  there  Is  cqd^ 
fllct  as  to  the  fact  It  Is  trae  that  the  cars 
were  not  In  foct  placed  in  ftent  of  George's 
wardioose,  but  the  testimony  does  not  clear- 
ly show  thst  it  was  the  fault  of  appellant 
On  the  contrary,  the  testimoi^  of  Fewell, 
flie  representatlTe  of  the  car  service  associa- 
tltm,  and  of  Lowry,  car  checker  of  appellant 
company,  eapported  by  the  contemporane- 
ous entries  In  their  record  books,  if  believed 
by  the  Jury,  show  conclusively  that,  during 
all  of  the  "free  time"  to  whidi  appellee  was 
entitled  under  the  rules,  placing  in  front  ot 
George's  warehouse  was  prevented  by  an 
accumulation  of  cars  consigned  to  George 
himself.  This  is  contradicted  by  Shepherd* 
car  (decker  for  appdlee,  while  ai^ielleB  him- 
self testified  that  "there  was  no  place  to  de- 
liver them.  They  had  our  track  full  of  cot- 
ton." Wltii  the  sharp  oimillct  of  testimony 
on  this  point,  clause  "b"  of  rule  8  must  be 
consldwed:  "The  delivery  of  cars  consigned 
to  or  ordered  to  sidings  used  ezdusiveiy  by 
certain  firms  or  Individuals  located  on  such 
sidings,  shall  be  considered  to  have  been  ef- 
fected either  when  such  cars  have  been 
placed  (m  the  sUin^  designated;  or,  if  such 
sldiiw  be  full,  whm  the  road  ofE^dng  the 
cars  would  have  made  delivery  had  such  sid- 
ings permitted."  It  was  claimed  by  appel- 
lant that  the  ears  would  have  be^  placed 
on  siding  on  arrival,  bad  the  siding  pmnlt' 
ted.  There  Is  much  pnot  that  the  siding 
was  fuIL  Whether  the  siding  was  filled  with 
cars  consigned  to  George  or  to  the  cotton 
compress.  In  tither  event  appellant  was  ex- 
cused from  delivering  upon  the  ddb^  If 
George  had  his  full  quota  of  cats,  then  he 
had  no  ground  of  conqihilnt  If  the  ricUng 
was  filled  with  cars  for  compress,  it  had 
equal  rli^t  to  use  of  Sldbig,  and  appellant 
Is  not  llaUe.  The  court  correctly  Instructed 
the  Jury  on  this  point  by  the  fifth  instruction 
for  defendant  but  also  gave  the  second  In- 
stmctlott  for  plaintiff;  and,  in  the  light  of 
our  ccmdusitnis,  this  was  error.  By  this  in- 
atructkm  the  jury  were  told  that  it  Evolved 
vpon  defendant  to  prove  by  a  preponderance 
of  the  evIdNice  that  it  notified  plaintiff  of 
the  arrival. of  the  cars,  and  placed  them  on 
the  side  track  adjacent  to  plaintiff's  ware- 
house, or  '*to  show  circumstances  of  excuse 
<w  jnatlficatlim  therefor."  This  was  mislead- 
ing. By  it  fbe  determination  of  certain  qoes- 
Uous  was  submitted  to  the  Jury,  whereas  In 
fact  the  questions  were  not  iii  dlsinite.  me 


Jury  did  not  have  to  pass  on  the  question  ot 
notice.  George's  own  teitfbuooy  leaves  no 
doubt  of  bis  knowledge  of  Hm  arrival  of  the 
cars.  In  the  light  of  the  Instmctkms  for 
defendant  the  Jury  were  left  in  doubt  aa  to 
what  was  meant  by  "drcumstanoes  of  ex- 
cuse  or  Justification  tbeteim." 

To  sum  up,  the  sole  questbm  ot  disputed 
fact  involved  In  this  record  Is:  Was  the  sid- 
ing so  filled  with  cars  consigned  to  George, 
or  to  others  entitled  to  the  use  of  the  side 
trade,  as  to  prevent  the  railroad  company 
placing  the  cars  until  after  the  ex^ratlon  of 
the  "free  time"?  If  so,  the  ralkoad  was  en- 
titled to  the  verdict  If  not  George  ^boM 
recover.  Upon  this  sole  question  Is  there 
sufficient  oonfilct  to  justify  the  snlnnlSBioa  of 
the  cause  to  the  Jury  tac  detenninatioB? 

The  ingenious  but  fiiUadons  ugnment  is 
made  that  the  railroad  company  should  not 
be  permitted  to  dalm  the  fac^  If  fact  It  be^ 
that  ttie  siding  waa  full  of  cars  consigned  to 
the  compress,  as  an  "excuse  or  Justlflcation'' 
(In  the  language  of  the  second  histmction  for 
plaintiff)  for  tbe  failure  to  place  the  cars  la 
question,  because  of  the  unjust  favoritism 
shown  the  compress  company  by  the  railroad 
company  in  not  charging  demurrage  on  cars 
loaded  with  cotton.  This  la  not  within  the 
condemnation  of  the  rule.  Olauss  rule  9, 
prohibits  dlscrlmlnatton  between  persons, 
and  says  that  If  the  car  eerrice  be  oolleeted 
firom  one  person,  It  must  be  colleeted  "of  all 
who  are  liable.**  This  Is  to  prevnt  discrim- 
ination between  persons  handling  cars  load- 
ed with  the  same-  class  of  freight,  so  (bat  If 
car  service  Is  collected  from  one  dealer  hand- 
ling hulls  or  fioor  or  grain,  or  otiier  dass  <tf 
freight  It  must  be  collected  from  all  deal- 
ers -handling  tbe  same  class  of  freight  But 
In  the  Instant  case,  car  service  was  collected 
from  no  car  loaded  with  cotton  or  coal,  no 
matter  by  whom  handled,  anywhere  within 
the  territory  covered  by  the  AJabama  Gar 
Serrice  Association.  It  Is  -to  be  seriously 
donhtod  whether,  under  the  undlqnited  testi- 
mony ot  tbe  assistant  manager  of  the  Al»> 
bama  Oar  Service  Assodatton,  the  carriers 
have  the  authority  to  impose  car  servloe  on 
tiie  cars  loaded  with  cotton  «■  coaL  We 
know  of  no  reason  why  we  should  condemn 
as  unlawful  or  unjust  the  exunptton  ot  cars 
loaded  with  cotton  or  coal  from  car  service 
charges,  while  many  reasons  present  them- 
selves to  commend  the  equity  of  the  rule.  In 
construing  the  language  of  said  second  in- 
struction, the  Jury  mlj^t  well  have  inferaed, 
when  oonsldwlng  all  the  lUstructlons  togetb- 
er,  that  even  though  the  siding  was  flUed 
with  cars  for  George  or  the  compress,  this 
was  no  "excuse  or  Justification"  for  ti^  ap- 
pellant because  no  car  service  was  colleeted 
of  the  compress.  And  this  poiAtton  is  not 
maintainable. 

For  the  error  In  g^vtog  the  second  Instmc* 
tion  for  plaintiff,,  above  referred  to,  which  la 
in  Itself  erroneous  and  misleading,  and  Is  In 
conflict  with  the  other  Instructions  for  both 
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plaintiff  and  defendant,  the  ease  is  rereraed 
and  remanded,  and  a  new  trial  awarded. 

Aa  a  new  trial  must  be  awarded  for  the 
error  indicated,  one  Jlnrther  question  presenti 
itself  for  decision.   Did  the  railroad  com- 
pany forfeit  ita  claim  for  demurrage  upon 
the  6  cars  released  by  releasing  them,  or 
can  It  hold  the  remaining  6  for  the  charges 
upon  the  entire  12?   The  12  cars  In  qnes- 
tlon  constituted  one  shipment,  belonging  to 
one  owner,  received  at  the  same  time.  Fnr- 
ther,  a  different  amount  of  demurrage  was 
due,  if  any  was  due,  npon  4  cars,  from  what 
was  due  upon  the  remaining  8.   There  was 
BO  way  to  distinguish  the  4  cars  from  the  8; 
except  by  arbitrary  selection.   The  cars  were 
all  loaded  with  the  same  commodity,  loose, 
in  bulk.    In  28  Am.  &  Eng.  Enc.  of  Law, 
the  rule  is  stated:   "The  lien  [for  storage 
charges]  Is  a  right  to  retain  possession  of 
the  goods  nntii  the  satisfaction  of  the  char- 
ges imposed  npon  them.   It  Ifl  specific  ui>on 
the  goods  stored  fw  the  particular  charges 
for  such  storage,  although  the  entire  lien  ex- 
tends  to  every  parcel  of  the  goods  stored  at 
any  one  time."   In  Schmidt  t.  Blood,  24  Am. 
Dec.  143,  it  is  said:   "A  warehouseman  has 
a  lien  upon  the  balance  left  in  bis  bands  of 
an  entire  lot  of  merchandise  intrusted  to  him 
at  the  same  time,  after  a  deUvery  of  part,  for 
the  stor^e  of  the  wliole."   And  the  same 
conclusion  la  reached  tn  Stelnman  t.  Wilklns, 
42  Am.  Dec.  254— a  thoroughly  well  reasoned 
case— and  fully  supported  by  dtatlon  of  nu- 
merous authorities.    In  Pennsylvania  Steel 
Co.  V.  Ga.  R.  &  Banking  Co.,  94  Ga.  630, 
21  B.  B.  6T7,  it  was  decided  that  a  railroad 
company  bad  the  right  to  retain  from  each 
consignment  one  or  more  cars  to  secure  it- 
self for  the  freight  and  demurrage  it  claimed 
on  such  consignment.   And  we  think  this 
the  tme  and  Just  rule,  supported  by  reason 
and  the  more  modern  decisions.  We  are  un- 
able to  see  why  It  should  be  required  of 
the  carrier  that  it  retain  12  cars  loaded  with 
the  same  commodity,  belonging  to  the  same 
owner,  when  the  contents  of  a  fewer  num- 
ber of  cars  is  suffldent  to  liquidate  its  char- 
ges on  all,  especially  in  a  case  where,  as  In 
the  Instant  case,  a  dispute  has  arisen  as  to 
tbe  validity  of  the  charges  claimed,  and  the 
consignee  Is  willing  to  receive  the  contents  of 
the  other  cars.   As  quoted,  the  conclusion  of 
tbe  Supreme  Court  of  Georgia  occurs  to  us 
as  being  the  Just,  sensible,  and  convenient 
rule.    It  avoids  tbe  sale  of  a  large  amount 
of  freight  for  the  collection  of  a  trifling  sum, 
it  saves  the  consignee  the  poBslblllty  of  a 
loss  by  the  sacrifice  of  his  property  at  a 
forced  sale,  and  It  gives  the  carrier  the 
speedy  use  of  its  cars  for  the  moving  of  oth- 
er freight   We  note  nothing  In  tbe  rules  un- 
der consideration  forbidding  such  action,  and 
it  commends  itself  to  us  aa  being  the  proper 
course.    If  the  question  of  fact  be  decided 
in  favor  of  appellant,  that  it  is  entitled  to 
any  d«niirrage  In  this  case,  the  6  cars  re- 


tained by  It  are  liable  to  the  cbtrges  on  tbe 
entire  12  constituting  the  shipment. 

For  the  reasons  hereinbefore  stated,  the 
case  is  reversed  and  remanded. 


(89  HlBS.  788) 
BABBEB  et  al.  t.  ABMZSTBAB. 
ASMISTEAD  t.  BABBEB  et  al. 
(Sui^eme  Ooort  of  MisslBsippI.   Nor.  9,  1003.) 
BQOTIT  —  BUI.  FOR  BOViaW  —  INTBRKST  OV 

unoANTS— parhbs-coupluntu- 
AHran>iuunv-HiNORs. 

1.  Where  a  decree  for  partition  was  on  a  UH 
agalDBt  one  and  his  four  minor  children,  a  bill 
for  review  by  three  of  the  minor  children,  not 
Betting  forth  Ute  Interests  of  tbe  parties,  was 
defectJTe. 

2.  A  bill  tor  review  Ib  defective  in  not  Joining 
aa  parties  all  of  the  parties  to  the  original  bill. 

8.  Where  a  bill  by  minors  for  review  of  parti* 
tion  proceedings  averred  that  no  process  had 
beea  served  on  them,  It  was  error,  in  sustaining 
a  demurrer  for  defects  in  parties,  etc,  to  dismiss 
the  bfll,  though  leave  to  amend  was  not  asked. 

Aivoftl  from  caumc^  Court;  Newton 
County;  Ttaomaa  Keith,  Special  Chancellor. 

BUI  for  review  by  Cbarles  B.  Arml stead  and 
others  afainst  L  J.  Barber  and  others.  FEom 
a  decree  sustaining  a  demnrrflr  and  dismiss- 
ing the  bill,  couplainanla  aroeaL  Beversed. 

In  1889  I.  J.  Barber  and  others  filed  a  bUl 
tn  the  diancery  court  of  Newton  county 
against  E.  f.  Armistead  and  his  four  minor 
children,  praying  for  tbe  sale  for  partltitHi 
of  certain  lands  In  the  said  county,  owned 
by  complainants  and  defendants  as  tenants 
in  common.  A  decree  was  rendered  ordering 
the  land  sold  and  the  proceeds  divided,  and 
the  sale  was  afterwards,  duly  confirmed.  In 
Nov«nber.  1902,  Cbarles  B.  Armistead,  Mra. 
Buth  McPherson,  and  Jennie  B.  Armistead, 
three  of  tbe  minors  who  were  defendants  in 
the  original  bill,  filed  tbe  bill  of  review  In 
this  case.  The  bill  does  not  set  out  the  In- 
terest of  the  parties.  Some  of  the  parties 
to  the  original  snlt  were  not  Joined  as  pa]^ 
ties  to  the  bill,  and  some  others,  not  parties 
to  the  original  bill,  are  made  parties;  the  bill 
alleging  that  they  own  the  land.  The  bill 
alleges  that  complainants  were  never  legally 
summoned  to  appear  In  court  to  defend  the 
original  suit  The  defendants  demurred  to 
this  bill  of  review.  Tbe  demurrers  were  sus- 
tained, and  the  bill  was  dismissed.  From 
that  decree,  complalnanto  appealed. 

Ethrldge  &  McBeath,  tor  appellants.  Amis 
&  Dunn,  J.  B.  Byrd,  and  7.  D.  Qarr,  ftnr  ap- 
pellee. 

CALHOON,  J.  This  Is  an  a^ieal  from  a 
decree  sustaining  a  demurrer  to  a  bill  of 
review  and  dismissing  the  bill,  and  the  court 
was  right  In  sustaining  tbe  demurrer  on  some 
of  the  grounds.  The  bill  does  not;  as  It 
should  do,  set  forth  the  interest  of  all  the 

1 1.  BM  Ennity,  vol.  If,  Cent  Dig.  |  109B. 
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parties;  It  does  not;  fts  It  Bfaould  do,  join  as 
parties  some  wbo  were  parties  to  the  proceed- 
ings sought  to  be  reviewed,  nw  give  any 
reason  for  their  nonjoinder;  and  it  does  not, 
as  It  should  do,  show  why  persons  who  are 
not  parties  to  the  orlgiaal  proceedings  are 
made  defendants  to  it.  We  expressly  decline 
now  to  decide  the  other  questions  raised  on 
the  demurrer.  Inasmuch  as  the  rights  of  mi- 
nors are  involved,  who  aver  that  no  process 
Was  served  on  them,  and  since  there  may  be 
merit  in  their  claim,  my  associates  hold  that 
'the  court  erred  in  dismteslng  the  bill,  not- 
withstanding no  leave  was  asked  to  amend. 
}  yield  to  their  opinion,  but  do  so  doubtlhg- 
ly,  even  In  the  face  of  Kimbrough  v.  Curtis, 
50  MlflS.  122,  and  Hlller  t.  Cotton,  48  Miss. 
606.  See  e  Em?,      &  Pr.  428. 

Reversed  and  remanded,  with  leave  to 
complainants  to  amoid  ttielr  bill'  aa  they  see 
fit;  but  the  coats  of  their  appeal  are  taxed  on 
tbe  appellants. 

BLKIN  et  al.  v.  RIVES. 

(Supreme  Court  of  Mississippi.   Nov.  16,  190S.) 

TRUST    DEEDS-SALE    UNDER  POWEIU-GOU- 
PEN8ATI0N  OP  TRUSTEE. 

1.  Where  a  tmrt  deed  secnres  a  note  allowing 
attorney's  fees  If  collected  by  an  attorney  after 
matari^,  and  on  default  it  Is  collected  by  a  firm 
of  attorneys,  of  which  the  trustee  is  a  member, 
by  a  sale  under  tbe  tmst  deed,  the  trustee  is  not 
entitled  to  the  attorney's  fee  stipulated  In  tbe 
note,  but  must  be  limited  to  a  reasonable  com- 
pensation aa  trustee^ 

Appeal  from  Circuit  Court,  Noxubee  Coun- 
ty; Q.  Q.  Hall.  Judge. 

Action  by  B.  R.  Elfctn  and  anoUier  against 
J.  B.  Rives  to  recover  a  sum  retained  as 
attorney's  fee.  From  a  judgment  for  de- 
fendant plaintiffs  appeal.  Reversed. 

In  July,  1000,  appellants  borrowed  fl,000 
from  A.  H.  Cooper,  and,  to  secure  same, 
gave  a  deed  of  trust  on  some  property.  They 
also  gave  their  note,  payable  In  one  year 
from  date.  Tbe  note  provided  that  "If  not 
paid  at  maturity  and  (!oIlected  by  an  at- 
torney, or  by  legal  proceedings  an  additional 
sum  of  10%  on  the  amount  of  this  note  as 
attorney's  fee."  Appellee,  J.  Bl  Blves,  who 
la  an  attorney,  was  made  trustee  In  the  deed 
of  tmst  given  by  appellants.   The  money 


was  not  paid  when  due,  and  Mr.  Coopw  pla- 
ced the  claim  In  the  hands  of  Rives  & 
Brooks,  attorneys,  for  collection.  J.  E. 
Rives,  the  trustee,  was  a  member  of  this 
firm.  The  money  not  being  paid  on  re- 
quest of  these  attorneys,  J.  E.  Rives,  as 
trustee,  advertised  the  property  for  sale, 
and  It  was  sold  under  the  trust  deed  to 
pay  this  note.  Be  retained  the  10  per  cent 
provided  for  In  the  note  as  attorney's  fee  for 
its  collection,  making  no  charge  as  trustee. 
Appeliants  brought  this  suit  to  recover  of 
appellee  the  sum  thus  retained.  There  was 
a  peremptory  charge  given  to  And  for  de- 
fendant in  the  court  below.  There  were 
verdict  and  judgment  for  defendant  Plain- 
tiffs appeal. 

OuUy  ft  Kennedy  and  Brame  &  Bram^ 
for  appellants.  J.  E.  Rives,  pro  ae. 

WHITFIELD,  C.  J.  In  those  cases  Is 
wblch  a  dry,  naked  trustee  has  been  allow- 
ed attorney's  fees  for  services,  such  as  Low- 
rle's  appeal,  1  Grant  Cas.  373,  and  Bab- 
cock  V.  Hubbard,  56  Conn.  284.  15  Att.  T91, 
the  professional  services  have  usually  been 
rendered  In  litigating  cases  or  In  conducting 
suits.  In  both  the  cases  referred  to,  the 
trustee  bad  been  employed  as  attorney  be- 
fore be  acted  as  trustee,  and  was  a  mere 
holder  of  1^1  title.  In  all  the  other  cases 
that  we  have  been  able  to  find,  trustees 
have  been  denied  compensation  for  pro- 
fessional services.  See  Underwood  &  Hill 
on  Trusts  &  Trustees,  p.  S17,  note  1,  and 
tbe  authorities  cited  at  the  foot  of  page  31& 
Ordinarily  what  takes  place  In  a^ecatio|t 
of  the  power  of  sale  by  tbe  trustee  In  pals 
would  not  require  anything  more  than  ac- 
tion by  the  trustee  as  such.  True,  suit 
might  be  brought  to  foreclose  in  chancery. 
The  personal  liability  on  the  note  might 
also  be  enforced  by  suit  But  as  well  stat- 
ed In  Thompklns  v.  Drennan  (Ala.)  10  South. 
638,  "there  is  an  Independent  field  of  opera- 
tion" in  the  exercise  of  the  power  of  sale,  and 
in  the  exerctee  of  the  right  to  sue  on  the  note. 
Looking  at  what  was  done  here,  we  think 
the  appellee  should  be  limited  to  reasonable 
compensation  as  a  trustee. 

Reversed  and  remanded. 
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BLBISLIB  T.  HATOB  et  *L 
(Supreme  Court  of  Mluissippl.  Not.  10, 1908.) 

DBBD  OP  TRUST— SALB  BY  TRUSTBB^RAN- 
TOR'S  RIGHT  TO  SET  THB  SALB  A8IDB— 
KVIDBNCB— SDFFICIBNCY. 

L  In  a  suit  by  a  sraator  in  a  deed  of  trust  to 
tet  adde  a  deed  hj  the  trustee  on  a  sale  of  the 
property  alleged  to  be  made  because  of  the  gran- 
tor's failure  to  pay  the  debt,  and  to  permit  the 
xrantor  to  redeem,  evidence  Aeld  to  require  set- 
ting adde  the  sale  becaase  of  inadequacy  of  con- 
sideration, snrpilse,  lufairaeBB,  and  ondne  ad- 
raiilaice^ 

Appeal  from  Chancery  Court,  Washington 
Connty;  C.  C.  Moody,  Cihancrilor. 

Salt  by  Bridgett  ElnuUe  against  Albert 
Mayor  and  others.  Vrom  a  decree  dlsmlas- 
Ing  the  bill  and  confirming  the  appointment 
of  a  recelTer  In  vacation,  plaintiff  appeals. 
Reversed. 

On  June  20,  1900,  Mrs.  Bridgett  EimsUe 
borrowed  from,  Mrs.  Mary  L.  Wbeatley  $800 
and  executed  a  deed  of  trust  on  the  property 
in  controversy  In  tliis  court  to  secure  the 
loan.   George  Wbeatley,  the  husband  of  Mrs. 
Mary  L.  Wheatiey,  was  made  trustee  in  the 
deed  of  trust   The  note  was  payable  one 
year  from  its  date.   This  deed  of  trust  was 
foreclosed  in  pais  by  the  trustee  on  March 
4,  1902,  and  the  land  was  purchased  by  Al- 
bert Mayor  tor  $920.   On  March  11,  1902, 
Mrs.  Klmslle  filed  the  bUl  In  this  case  in  the 
chancery  court  of  Washington  county  to  re- 
deem the  property.   The  bill  alleges  that  the 
property  was  worth  not  less  than  $2,000; 
tbat  at  Ibe  time  the  papers  were  executed 
George  Wbeatley,  as  agent  and  attorney  in 
fact  for  his  wife,  agreed  that  complainant 
conld  keep  tbe  principal  so  loaned  for  two 
years,  if  she  so  desired;  that  afterwards,  in 
a  subsequent  conversation  with  her,  said 
tir«orge  Wbeatley  agreed  to  extend  the  loan; 
that  ntd  Wbeatley,  trustee,  advised  com- 
plainant that  ber  note  lutd  been  assigned  to 
J.  8.  Walker  or  tbe  Merchants'  &  Planters' 
Bank,  and  that  bis  wife  was  not  the  owner 
of  It,  and  complainant  must  negotiate  for  an 
extension  with  said  Walker  or  said  bank; 
tbat  complainant  went  to  Walk»,  who  In- 
formed ber  tbe  note  was  held  by  said  bank 
as  collateral  to  secure  a  note  of  George 
Wbeatley,  and  the  bank  bad  no  authority  to 
have  deed  of  jrust  foreclosed,  and  wlille  she 
wu  making  arrangements  to  get  the  money 
to  pay  off  the'  loan  tbe  property  was  sold 
by  Wheatiey.  trustee,  and  purchased  by 
Mayor,  and  that  she  had  no  notice  tbat  tbe 
property  was  advertised,  and  was  led  to 
believe  from  ber  conversation  with  Walker 
and  Wbeatley  tbat  tbe  property  would  not  be 
■old;  that  there  never  was  proper  notice  of 
sale  posted;  tbat  tbe  price  paid  was  grossly 
Inadequate,  and  Just  as  soon  as  she  learned 
tbat  the  property  bad  been  sold  to  Mayor 
Bbe  tendered  the  amount  paid  for  same,  and 
now  makes  tender  in  court;  tbat  there  was 
fraud  and  collusion  between  Mayor  and 
Wbeatley  to  derive  ber  of  ber  property,  and 


that  tbe  sale  was  fraudulent  Tbe  bill  prays 
tbat  the  deed  to  Mayor  be  canceled  as  a 
cloud  on  her  title,  and  that  she  be  permitted 
to  redeem,  and  asks  for  an  accounting  of 
the  rents  collected  since  Mayor  took  posses- 
sion. On  June  20,  1902,  Mayor  filed  a  peti- 
tion for  a  receiver,  and  a  receiver  was  ap- 
pointed without  notice  to  complainant,  who 
took  possession  of  the  prop^ty.  The  testi- 
mony of  Mrs.  Elmslle  was  to  tbe  eflFect  tbat 
she  asked  Mr.  Wheatiey  to  lend  her  tbe  mon- 
ey for  two  years,  and  he  promised  to  let  ber 
have  It  for  that  time,  and  in  her  at>8ence  the 
note  was  drawn  up  and  made  payable  in 
one  year,  and  it  and  the  deed  of  trust  were 
brought  to  her,  and  she  refused  to  sign 
them  unless  tbe  loan  was  for  two  years,  and 
that  she  then  went  to  see  Mr.  Wheatiey,  and 
asked  tbat  another  deed  of  trust  and  note  b« 
drawn  up  payable  In  two  years,  and  Mr. 
Wheatiey  then  promised  her,  if  she  would 
sign  the  papers,  she  should  have  the  money 
for  two  years,  and  it  was  with  tbat  under- 
standing tbat  she  signed  them;  and  tbat 
Mr.  Mayor  was  present  at  tbat  time;  that 
she  did  not  hear  anything  further  about  it 
until  the  following  July,  when  Mr.  Wheatiey 
sent  for  her,  and  told  her  she  must  i>ay  the 
note  in  full,  and  she  Insisted  that  he  had 
promised,  in  the  presence  of  bis  attorney, 
that  the  loan  would  be  extended  for  another 
year,  and  she  had  not  made  arrangements 
to  pay  the  note,  and  could  not  do  so  then; 
that  Mr,  Wheatiey  told  her  to  come  back  In 
an  hour,  and  that  she  then  went  away,  and 
came  back,  and  Btr.  Wbeatley  then  told  ber 
tbat  the  extension  would  be  made,  but  to  be 
sure  to  pay  it  the  next  July,  and  tbat  she 
left  him  with  that  understanding,  and  did 
not  hear  anything  more  about  it  until  tbe 
following  February,  when  Mr.  Wheatiey 
wrote  her  a  letter,  telling  her  that  the  owners 
of  the  note  instructed  him  to  request  her  to 
pay  up  at  once,  or  to  proceed  to  advertise 
tbe  property;  tbat  she  went  to  see  Mr. 
Wbeatley  about  It  at  once,  and  told  him  she 
thought  It  was  settled  that  she  was  to  pay 
him  next  July,  and  tbat  she  was  not  pre- 
pared to  pay  It  then,  and  he  said,  "The  trutb 
Is,  I  have  sold  your  note  to  Mr.  Walker, 
and  I  have  nothing  to  do  with  i^  and  you 
must  deal  with  him;"  that  she  Immediately 
went  to  see  Walker,  and  he  told  ber  ttiat  be 
only  held  the  note  as  collateral  security  of 
Wheatley's  note,  and  advised  ber  to  go  see 
Mr.  Thomas,  and  get  the  money  to  pay  the 
Wheatiey  not^  but  Mr.  Thomas  was  away  at 
tbat  time:  that  she  went  every  day  for  four 
or  five  Cays  to  Mr.  Wheatley's  office  to  see 
him,  but  could  not  get  to  see  btm;  that  she 
had  no  no^ce  of  the  advertisement  of  tbe 
property  for  sale,  and  knew  nothing  about 
the  sale  until  after  it  was  made;  tha^  as 
soon  as  Mr.  Thomas  got  back,  she  got  the 
money  from  him,  and  offered  to  pay  tbe 
note,  but  it  had  been  sold.  Mr.  Keith  testi- 
fied that  he  was  present  when  the  sale  was 
made,  and  that  only  a  few  persons  were  pre»- 
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ent  beside*  Mr.  Wbeafley  and  Mr.  Mayor, 
and  Mr.  Wheatley  offered  the  property  for 
sale  and  Mr.  Mayor  bid  |90O,  and  Mr. 
Wbeatiey  tben  said.  **We  wUl  liaTe  to  bid 
more  to  cover  9820,"  and  Mr.  Mayor  then  bid 
9920.  and  It  was  sold  to  blm.  that  being  tbe 
only  bid;  tbat  be  examined  the  board  where 
the  advertisement  was  said  to  bare  been  put 
In  front  of  the  courthouse  dow,  and  where 
tbe  deed  of  trust  required  tbat  it  should  be 
advertised,  on  the  day  of  the  salek  'and.  tills 
property  was  not  advertised  there;  that  on 
the  day  of  tbe  sale  he  saw  Mr.  Wheatley  go 
to  tbe  board  and  put  something  on  It  Mr. 
Revler  testified  tbat  he  was  present  when 
the  attorney  for  Mr.  Wheatley  brought  her 
the  deed  of  trust  to  sign,  and  that  she  re- 
fused to  sign  it  because  tbe  note  was  made 
payable  in  one  year,  Instead  of  two^  as  she 
bad  agreed  with  Mr.  Wheatley.  Jamea  Elms- 
Ue  testified  that  he  was  with  Mrs.  BlmsUe 
when  she  w«it  to  see  Mr.  Wheatley  in  July, 
1901,  and  corroborated  what  Mrs.  EbnsUe 
said  as  to  the  agreement  to  extend  tbe  note 
for  another  year.  Mr.  Bodie  testified  that 
he  was  the  attorney  who  drew  up  the  deed 
of  trust,  and  that  he  coEamlned  the  board  in 
front  of  the  courthouse  about  a  we^  be- 
fore the  sale  waa  made,  and  that  tbae  was 
at  that  time  no  adverttsanent  of  Mrs.  Elms- 
lie's  iffoperty  on  it.  There  was  evidence  for 
dtfoidants  tiiat  tlie  notice  waa  posted,  and 
Mr.  Wbeati^  denied  tiiat  lie  ever  agreed  to 
extend  the  note  for  another  year.  Mr. 
Wbeatiey  testified  tbat  lie  wiote  out  the  ad- 
vertisement, and  gave  it  to  a  boy  to  be  post- 
ed. 

Thomas  ft  Bos^  for  aiq>eUant  Wm.  Orif- 
fln.  for  appellees. 

WHITFIELD,  C.  J.  Joined  to  the  gross 
Inadequacy  of  consideration  are  so  many  dr- 
cnniBtances  indicating  surprise,  unfairness, 
aAd  undue  advantage  taken  of  appellant  that 
a  coart  of  conscience  should  not  permit  this 
sale  to  stand.  The  decree  appointing  the  re- 
ceiver and  tbe  decree  on  tbe  merits  are  both 
reversed,  and  tbe  cause  remanded,  with  in- 
structions to  grant  tbe  relief  prayed  In  tbe 
bill,  and  allow  tbe  appellant  to  redeem. 

Reversed  and  remanded. 


ANDERSON  v.  STATB. 
(BopTeme  Court  of  MtsaisalppL  Nov.  18,  1908.) 

RAPE^RBSISTANOa— INSTRUCTION— DECLA- 
RATIONS OF  PROSECUTRIX. 

1.  An  instraction  tbat  defendant  was  guilty  if 
he  fOTdbly  and  against  the  wlU  of  prosecatrix 
carnally  Imew  her,  whether  she  made  any  active 
resiBtaoce  or  not,  amounts  to  saying  tbat  passive 
resiBtance,  silent  objection,  is  eoongh,  vtiich  la 
not  true  where  resistance  Is  not  overcome  by 
drags  or  similar  means. 

2.  Tbe  defense  on  a  prosecation  fer  rape  be- 
fog an  alit>i.  it  is  prejudicial  error,  to  admit  dec- 
larations of  prosecutrix  that  it  was  defendant 
who  BBsauttca  her,  and  as  to  when  and  where 
the  assault  occarred. 

1 1.  8m  Rap«.  nii  41,  CwW  Olf .  |  OL 


Appeal  from  Circuit  Court;  Yaaoo  counly; 
Robt  Powell.  Judge. 

"To  be  officially  reported." 

John  Anderson  was  convicted  of  rape,  and 
appeals.  Reversed. 

The  facts,  as  stated  by  the  prosecutrix, 
were  in  substance  as  follows:  "I  was  going 
along  about  twelve  o'clock.  I  waa  afraid. 
I  knew  there  was  a  man  behind  me.  and 
the  faster  I  walked  tbe  faster  be  walked,  and 
he  said,  "Old  lady,  I  want  some.'  I  said,  'I 
have  not  anytblug  for  you.'  He  took  my 
stick  out  of  my  band,  and  be  told  me  to  cock 
my  leg  up,  and  put  It  in.  He  laid  me  down 
by  the  side  of  a  bush,  and  said,  "Put  It  In.' 
He  told  me  to  lie  down,  and  I  did  notUedown 
fast  enough,  and  he  laid  me  down  himself. 
He  got  on  me,  and  stayed  about  an  hour. 
I  said,  'Itord  have  mercy,'  and  he  said,  'If 
yon  don't  busb,  I  will  choke  you  to  death;*** 
and  she  hallooed  and  screamed.  Tbe  last 
clause  of  tbe  second  Instruction  for  tbe  state, 
mentioned  in  tbe  opinion  of  the  court.  Is  as 
follows:  "Tbat  when  a  female  submits  to 
sexual  intercourse  through  ^r  of  personal 
violence,  and  to  avoid  tbe  infliction  of  great 
personal  Injury  upon  herself,  then  such  car- 
nal knowledge  is  rape."  The  opinion  of  the 
court  Qontalua  a  further  statement  of  tbe 
facts. 

Bametta  &  P«Tln,  for  appellant  J.  N. 
Flowers,  Asst  Atty.  Gfin.,  for  the  State. 

TRULY,  J.  Appelant  was  convicted  of 
rape,  and  appeals.  The  first  Instruction  for 
the  state  tells  tbe  Jury  that  If  they  believe 
that  tbe  defendant  forcibly  and  against  tbe 
will  of  the  prosecatrix  carnally  knew  her, 
then  be  was  guilty  as  charged,  and  the  Jury 
should  so  find;  and  "this  Is  true  whether 
you  believe  from  the  evidence  tbat  she  made 
any  active  resistance  to  bla  assault  upon  her 
or  not"  This  Is  tantamount  to  telling  the 
Jury  that  mere  passive  resistance,  silent  ob- 
jection, on  the  part  of  tbe  assaulted  female, 
is  sufficient  to  Justify  a  Jury  In  convicting  of 
rape.  Under  the  facts  developed,  tbts  was 
fatal  error.  It  Is  true  that,  where  the  re- 
sistance of  tbe  female  Is  overcome  by  drug 
or  similar  means,  this  Instruction  might  be 
correct;  but  no  such  case  is  developed  here. 

Tbe  second  Instruction  for  the  state,  wblle 
correct  as  an  abstract  proposition  of  law, 
-was  not  applicable  to  tbe  Instant  case.  And 
tile  last  clause  of  tiiat  instruction  was  dan- 
gerously misleading,  in  tbat  tbe  Jury  -were 
authorized  to  conclude  that  it  was  intended 
by  the  court  to  convey  the  Idea  tbat  the  tea- 
'timony  warranted  the  belief  that  the  as- 
ftault  in  question  had  been  submitted  to  by 
prosecutrix  "through  fear  of  personal  vio- 
lence, and  to  avoid  the  infliction  of  great 
personal  Injury,"  whereas  the  testimony  of 
the  prosecutrix  does  not  sustain  this  view. 

The  defense  placed  before  the  Jury  was 
an  alibi.  Under  these  circntnstances  it  was 
pr^udidal  to  app^lanra  caM  to  permit-  the 
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iritnen  Salile  IHxon  to  teitlfy.  orer  repeated 
objections  of  defendant,  that  the  prosecutrix 
(her  mother),  Immediately  after  the  happen- 
ing  of  the  occurrence^  told  witness  that  It 
was  John  Anderson  (the  defendant)  who  bad 
raped  her.  It  Is  true  that  the  court  did  not 
expressly  mle  on  the  objections  of  the  do- 
fendant  to  this  testimony,  bnt  noTertheless 
the  witness  was  permitted  to  repeat  the  state- 
ment four  different  times,  and  the  district 
attorney  was  permitted  to  base  one  or  more 
gnestlons  npon  It  before  the  court  sustained 
the  objection  and  ruled  out  the  statement 
The  Jndge  should  promptly  have  Intervened 
In  a  case  of  this  character,  so  easy  to  charge, 
so  difficult  to  defend,  and  sustained  the  ob- 
jection of  couosel  for  defendant,  and  pre- 
vented Btatements  so  prejudicial,  and  so  con- 
trary to  the  rules  of  evidence,  getting  before 
the  Jury.  But,  even  attet  the  Jndge  had  sus- 
tained the  objection  to  the  witness'  state- 
ment that  the  prosecutrix  had  told  her  who 
had  committed  the  assault  upon  her,  he  aft- 
erwards permitted  the  witness  to  state  when 
and  where  it  was  that  the  prosecutrix  claim- 
ed that  the  assault  had  occurred.  Tills,  too, 
was  error.  The  opinion  of  the  court  In 
Brown  t.  State.  72  Miss.  897,  17  South.  278, 
Is  misunderstood,  when  that  Is  referred  to 
as  an  authority  for  the  Introduction  of  this 
testimony.  That  opinion,  on  the  contrary, 
expressly  limits  the  statement  of  the  pros- 
ecutrix, after  the  perpetration  of  the  offense, 
to  the  bare  statement  that  she  dalmed  that 
an  assault  had  been  committed,  though,  as 
part  of  the  res  gestse,  the  witness  is  per- 
mitted to  relate  the  physical  condition,  and 
any  marks  of  violence  upon  the  person  or 
clotlies  of  the  prosecutrix.  Ordinarily  any 
and  all  statements  made  by  a  party  assaulted 
after  the  commission  of  the  crime  Is  bear* 
say,  and  not  admissible.  An  exception  Is 
made  In  the  case  of  rape  alone,  bnt  even  In 
that  case  no  statements  made  by  the  pros- 
ecutrix are  admissible  except  her  complaint 
that  she  had  been  ravished.  The  details  of 
the  transaction,  the  name  of  the  party  ac- 
cused, the  place  where  It  Is  said  to  have 
occurred,  the  time  of  -  the  alleged  olfense  can- 
not be  proven  by  a  repetition  of  the  words 
of  the  prosecutrix.  The  exception  In  cases  of 
rape  Is  made  upon  the  Idea  that  outraged  vir- 
tue will  proclaim  her  wrong,  and  therefore 
silence  might  be  considered  as  raising  a  sus- 
picion of  consent  This  exact  point  was  de- 
cided In  the  case  of  Aahford  v.  State,  81  Miss. 
414,  33  South.  174. 

For  the  errors  Indicated,  the  case  It  re- 
vened  and  remanded. 


(46  Via.  n) 

FINLATBON  v.  ffTATB. 
(Supreme  Conrt  of  Florida,  DivisloD  B.  Oct 
27.  1903.) 

CaUMINAI.  LAW—APPBAL— RBVZSW— t-ASCSNT 
BT  BAILBB. 

1.  It  appearlD|c  that  the  whole  charge  is  not 
before  the  appeuato  coort.  It  will  sot  conaider 


spedflc  instmctions  refused  by  th»  court  below 
on  the  stated  ground  that  they  w«r»  covered  by 
the  geaeral  chaise. 

2.  The  propriety  of  remarks  asserted  in  th« 
overrnled  motioD  for  a  new  trial  to  have  been 
made  fn  the  court  below  will  oot  be  considered 
when  evidenced  only  by  the  allegations  In  such 
motion. 

3.  A  bailee  who  has  lawful  possession  cannot 
commit  larceny.  The  possession,  however,  must 
have  been  onginally  obtained  lawfully,  and 
withoQt  the  Intent  to  apprc^iriate.  the  property 
to  his  own  use.  One  who  obtains  the  posses- 
sion by  trick,  device,  or  fraud,  with  intent  to 
appnq^ate  the  property  to  bu  own  ose-^e 
owner  intending  to  part  with  tte  possesidon: 
ODly--eomniits  Xuoeny  whan  he  nbaeQoently 
appropriates  It. 

4.  The  evidence  rastalns  the  Terdlct, 
(Syllabus  by  the  Conrt) 

BrrOT  to  Circuit  Conrt,  Dade  Gonnty;  Mi- 
nor S.  Jones,  Judge. 

A.  Finlayson  was  convicted  of  larceny,  and 
brings  error.  ,  Affirmed. 

George  A.  Worley  (R.  H.  Seymour,  on  the 
brief),  for  plaintiff  In  emr.  J.  B.  WbttfleU, 
Atty.  Gen.,  for  the  State. 

GOGKBSILL,  J.  The  plaintiff  in  error  was 
convicted  of  the  crime  of  larceny,  and,  to  re- 
view the  sentence  passed  thereon,  haa  proee* 
cnted  this  writ  of  error.  . 

The  first  three  aasignmentB  of  error  go  to 
the  refusal  of  the  court  to  give  certain  spor 
dfic  instmctiona.  The  bill  of  exceptions 
shows  that  these  were  refused  because  th^ 
were  aufflciently  given  in  the  gmeral  charge, 
and,  as  it  affirmatively  appears  that  only  a 
portion  of  thla  general  charge  Is  before  us, 
we  cannot  say  they  were  not  so  given. 
Younglove  t.  Knox,  44  Fla.  — t  88  South. 
427. 

The  foorOt,  fifth,  and  eighth  assignments 
seek  to  present  for  consideration  the  propri- 
ety of  ronarks  allied  to  have  been  made  by 
the  coort  In  the  presence  of  the  Jury,  but  the 
bill  of  exceptions  does  not  show  that  such  re- 
marks wtte  made.  The  assertion  thereof  in 
the  motion  for  a  new  trial  is  insnffldent  Mc- 
Gnne  v.  Stete,  42  FU.  IfiS,  27  Sonth.  8(17.  88 
Am.  St  Rep.  226. 

The  seventh  assignment  challenges  the  cor- 
rectness of  the  following  charge  given  by  the 
conrt:  "A  bailee  who  haa  lawful  possession 
cannot  commit  larceny.  The  possession,  how- 
ever, must  have  been  originally  obtained  law- 
fully, and  without  the  Intent  to  appropriate 
the  property  to  his  own  nse.  One  who  ob- 
tains the  posseeslon  by  trick,  de^ce,  or 
fraud,  with  intent  to  appropriate  the  proper- 
ty to  his  own  use— the  owner  intending  to 
part  with  the  possession  only— commits  lar- 
ceny  when  he  subsequently  appropriatea  If* 
There  was  evidence  tending  to  show  that  the 
accused  fraudulently  Induced  two  negroes 
to  deposit  their  money  with  blm  for  safe- 
keeping over  night.  Intending  from  the  be- 
ginning to  appropriate  It  to  his  own  uso^  It 
cannot  be  said,  therefore,  that  the  owners 
''consented"  to  part  with  the  poasessfcm  of 
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fludr  moiiQj.  There  wu  no  conventlo  men- 
tlum,  tlie  one  party  Intending  only  to  part 
wltb  tlie  bare  possession,  the  otber  Intending 
to  acqnlre  the  properly  In  tiie  thing  ItB&t. 
The  consent  was  not  as  broad  as  the  taking. 
The  fraud  vitiated  whatever  right  might  oth- 
erwise have  been  acquired  hj  virtue  of  the 
apparent  voluntary  parting  wttb  the  posses- 
sion by  those  r^tfolly  entitled  thereto. 
BwA  act  mi  at  the  common  law  larceny, 
and  no  statute  was  needed  to  make  It  a 
crime;  ma  does  It  come  within  onr  embenle* 
ment  act  The  prime  object  of  this  statute 
Is  to  make  criminal  certain  acts  that  do  not 
come  within  the  common-law  definition  of 
larceny,  not  those  acta  that  were  theretofore 
pnnlahaUe  as  such.  Taking  this  view  of  the 
object  of  the  statute^  we  will  not  bold  an  act 
Oexstofcwe  larcenous  to  be  embraced  within 
its  provisions,  In  the  absence  of  clear  words 
to  that  effect  Such  Is  not  the  case  before 
us.  The  authorities  sustaining  the  charge 
are  abundant  CSark's  CMm.  Iaw,  ih  250,  and 
cases  dted;  Blsh.  Stat  CMmes,  8  419;  1 
Whart  Orlm.  Law,  |  1000;  Johnson  v.  Peo- 
ple, 118  m.  80;  State  v.  Woodrult  47  Kan. 
151,  27  Fac.  842,  27  Am.  St  Bep.  285;  Levy 
V.  States  78  Ala.  2S8;  State  v.  Williams,  85 
Ma  228;  People  v.  Smith.  23  Oil.  280. 

There  remains  only  the  sixth  assignment, 
based  upon  the  overmHug  of  the  motlmi  for 
a  new  trial.  We  have  considered  all  the 
grounds  to  this  motkm,  as  It  Is  copied  In  the 
bill  of  exceptions,  other  than  the  one  num- 
bered 6,  and  those  Qnestlonliv  the  auffldency 
of  the  evidence.  We  do  not  consider  this 
ilxth  ground,  for  the  same  reason  as  that 
given  above  in  the  Otocusi^  of  the  fourth, 
fifth,  and  eighth  assignments. 

The  evidence  was  sufficient  to  sustain  the 
ver^ct,  and  the  judgment  Is  affirmed. 

CABTBB,  P.  3^  and  MAXWELI^  J.,  con- 
cur. 

TAYLOR,  G.  J.,  and  HOCKEEt  and 
SHAOEEI^ORD,  33.,  concur  In  this  opinion. 


(46  Fte.  iM) 

PEADBN  et  a!,  v.  STATE. 

(Supreme  Court  of  Florida,  Division  A.  Oct 
20,  1903.) 

CRIHINAL  XAW  — JtmORS  — CHALLBNOBS  FOR 
OAUSB  —  RULINGS  UPON  UNDISCLOSED 
KNOjnjBDOlB  OP  JUDOB-TRIAL— HVIDBNCB 
~BXCBPTI0N8  RBPBATINO  OHAROES  — lU- 
PBACHHBNT  OF  WITNBSS-^PBAL  —  REC- 
ORD. 

1.  Where  a  challenge  of  a  juror  for  canse  is 
oremiled,  and  the  defendant  ■nbsequentl^  rids 
himself  of  the  obnoxious  juror  by  a  peremptory 
diellenge,  such  miine  cannot  avail  him  in  an 
appellate  court,  if  It  is  not  made  to  appear  that 
his  quota  of  peremptory  challenges  waa  exhaoat- 
ed  before  the  filling  of  the  jury  pan^. 

2.  It  Is  settled  in  Florida  that  the  trial  judge, 
in  the  exercise  of  a  sound  discrcttoo,  has  the 

f  L  8m  Crtmlnal  Law*  toL  IB,  CmU.  Dig.  I  SllT. 


ri^t  to  excosa  a  Juror,  although  he  may  be 
competent  to  serve  as  such,  and  the  ezerdse  of 
such  discretion  is  not  error,  unless  abused  to 
the  detriment  of  a  defendant. 

3.  Trial  judges  should  not  permit  private  con- 
ferences with  them  in  reference  to  any  Que» 
tion  or  issue  arising  in  the  trial  of  any  crim- 
inal cause  before  tnem,  by  the  prosecuting  at* 
tom^  or  any  one  else.  Defendaate  In  mm- 
inat  coses— particularly  in  capital  caaoo  have 
the  right  to  an  open,  public  trial,  and  to  be  ful- 
ly apprised  of  everything  In  any  manner  affect- 
ing uieir  rights  in  such  trial;  and  It  trenches 
dose  upon  an  Inva^on  of  such  right  to  have 
the  judge  pass  upon  any  question  affecting  their 
trial  upon  undisclosed  facts  within  the  secret 
knowledge  of  the  judge,  or  secretly  MmmnnlcBt- 
ed  to  him  by  others. 

4.  Where  a  state's  witness  on  direct  or  cross- 
examination  does  not  testify  anything  with  ref- 
erence to  a  given  fact  or  Buoject,  it  Is  not  prop- 
er to  permit  him  on  cross-examination  to  be 
questioned  as  to  wtiat  tie  may  have  said  to  oth- 
ers about  such  fact  or  subject;  and,  if  Uie  de- 
fendant afterwards  makes  such  witness  his  own, 
it  Is  not  then  proper  to  permit  him  to  question 
such  witness  as  to  what  he  may  hare  told  oth- 
ers about  such  fact  or  subject,  as  substantive 
evidence  thereof.  What  a  witness  may  have 
said  to  others,  while  not  under  oath,  in  refer- 
ence to  any  given  fact,  is  no  proof  of  soch  fact. 

5.  It  Is  not  error  to  refose  to  permit  a  witness 
to  be  cross-examined  in  reforenoe  to  a  snbjact 
upon  ^hich  he  has  not  testified  in  Us  direct  ex- 
amination. 

&  Where  charges  are  not  excepted  to  tn  the 
trial  court,  they  cannot  be  made  the  snhJeete 
of  asdgnmente  of  error  before  an  appdiata 

court. 

7.  It  is  not  error  to  refuse  to  reiterate  a 
charge  that  has  already,  in  substance,  been  giv- 
en to  the  jury. 

8.  Because  the  general  character  of  a  witness 

for  veracity  may  be  impeached  or  shown  to  be 
bnd,  it  does  not  follow  that  a  jury,  as  a  mattM 
of  law,  are  obliged  to  disregard  any  or  all  tes- 
timony that  he  may  have  f^vea  in  a  particular 
case  on  trial.  On  Uie  contraTy,  though  his  fsen- 
eral  character  for  truth  may  have  been  shown 
to  be  bad,  yet  the  jury  may  be  Impressed  with 
the  troth  of  his  story  in  the  particular  esse; 
and,  if  they  believe  it  to  be  true,  it  is  tbabt 
duty  to  consider  it  and  to  give  it  due  weight, 
and  not  to  disregard  It  merely  because  his  gen- 
eral character  for  veracity  has  been  Impeached 
before  them. 

9.  Motions  in  arrest  of  jndgmut '  form  part 
of  the  record  proper  in  a  case,  and  have  no 
place  in  a  bill  of  exceptions,  and,  when  evi- 
denced to  an  appellate  court  only  by  bill  of  ex- 
ceptions, cannot  be  entertained  or  considered. 

(Syllabus  by  the  Ooort.) 

Error  to  Circuit  Court,  Santa  Bosa  Connty; 
Lndus  J.  Beeves,  Judge. 

Tom  Peaden  and  Sam  Foster  wwe  con- 
victed of  manslatmhter,  and  bring  error.  Af- 
firmed. 

Daniel  Campbell  &  Son,  for  plaintiffs  to 
error.  J,  B.  Wbltfldd,  Atty.  Oen.,  for  the 
State. 


TAYLOB,  O.  J.  The  plalnUffs  tn  error, 
with  William  Foster  and  Milton  Foster,  wer^ 
Jointly  todlcted  In  the  circuit  court  of  Santa 
Bosa  county  for  the  murder  of  one  W.  J. 
Mercer.  They  were  jointly  tried,  which  trial 
resulted  In  the  acquittal  of  William  and  Mil- 
ton Foster,  and  to  the  conviction  oC  the  plain- 
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tltb  in  enor  of  manalaiigliter,  to  rartev 
whlcb  they  bave  takon  writ  ot  errw  from 
this  coort 

Ibe  first  aaidgnment  of  error  bi  tbe  refusal 
at  tbe  Judge  to  Bustaln  tbe  challenge  for 
cause  made  by  the  defendants  to  a  venlre- 
man-one  Gewge  Stewart  This  talesman 
answered  on  the  voir  dire  that  he  had  formed 
and  expressed  an  opinion  In  the  case,  but 
that  it  was  not  a  fixed  opinion,  and  that  he 
could  try  the  case  according  to  the  eTidence 
as  it  came  from  tbe  standi  and  on  cross- 
examination  he  stated  that  wliat  lie  had 
heard  would  have  considerable  weight  with 
htm,  but  that  he  supposed  he  could  t^  the 
case  by  the  evidence  aa  It  came  from  the 
stand,  regardleas  of  what  he  had  heard. 
The  defmdantB  cliallenged  htm  for  cause, 
which  challenge  was  orermled,  and  to  this 
ruling  exception  was  taken.  Bven  if  the 
overruling  of  this  challeoge  for  cause  was 
wroneons,  wbldb  we  do  not  dedde.  It  can- 
not avail  the  defokdants  hare,  tor  the  rea- 
son that  it  appears  that  they  rid  themselves 
of  the  obnoxioas  talesman  by  a  peremptmy 
challeoge  and  it  is  not  made  to  appear 
whether  w  not  their  quota  of  peremptory 
challenges  was  ejchansted  before  the  filling 
oi  the  jury  panel.  If  such  challenges  were 
not  so  exhausted,  tliey  were  not  harmed 
the  disallowance  of  such  challenge  tor  cause. 
Green  v.  State,  40  Fla.  m,  text  104,  23 
South.  861,  and  authorltieB  thwe  dted. 

Tbe  second  asdgnment  of  error  Is  the  rul- 
ing of  the  court  in  sustaining  the  states  chal- 
lenge for  came  of  one  Nell  Gampbell,  a  tales- 
man.  Tbe  facts  ^th  reference  to  this  rul- 
ing are  stated  in  tbe  bill  of  exceptions  as 
follows:  "One  Neil  Campbell,  being  called  as 
a  Juror  and  examined  as  to  bis  qoBllfications, 
answered  that  he  was  qnallfled,  whereupon 
tlie  state  attorney,  after  private  consultation 
with  the  court,  announced  that  the  state 
wonld  challenge  the  Juror  for  cause  known 
to  the  court,  wherei^ou  the  court  ruled  that 
the  said  challenge  should  be  granted,"  to 
which  exception  was  duly  taken.   It  is  set- 
tled here  that  the  trial  Judge,  In  the  exercise 
of  a  sound  discretion,  has  tbe  right  to  excuse 
a  Juror,  although  he  may  be  found  to  be  com- 
petent to  serve  as  such,  and  the  exercise  of 
tracb  discretion  is  not  error,  unless  abused  to 
the  detriment  of  a  defendant,  John  D.  C.  v. 
State  ex  reL  Julia  Y.  H..  16  Fla.  664;  Ellis  v. 
State,  25  Fla.  702.  6  South.  768;  Edwards  v. 
State.  39  Fla.  753,  23  Sooth.  637;  Mlms  v. 
State,  42  Fla.  lOQ,  27  South.  865;  Mathls  v. 
State.  45  Fla.  — .84  South.  287.   Nothing  is 
exlxlblted  in  the  record  tending  to  show  that 
these  defendants  were  in  any  manner  damni- 
fied by  tbl8  ruling.   It  is  not  shown  that  they 
were  not  tried  by  a  perfectly  competent  and 
impartial  Jury.  Neither  Is  It  shown  that  the 
state's  peremptory  challenges  had  been  ex- 
hausted, or  even  resorted  to  at  all.  or  that 
the  prosecution  gained  any  undue  advantage 
by  tbe  discarding  of  tbe  Juror,  or  that  the 


defendants  were  in  any  manner  injured 
thereby.  Under  these  circumstances,  the  rul- 
ing of  the  court  cannot  avail  the  defendants 
for  reversal  here.  Before  passing  this  as- 
signment of  ema,  however,  we  deem  it  in- 
cumbent upon  us  to  caution  the  trial  Judges 
against  tbe  Impropriety  of  permitting  private 
emferences  with  tb«n  in  reference  to  any 
question  or  issue  arising  in  the  trial  of  any 
criminal  cause  before  them,  by  tbe  prosecut- 
ing attorney  or  any  one  else.  Defendants  In 
orlmlnal  case»-^»articularly  in  capital  cases- 
have  the  right  to  an  open,  public  trial,  and 
to  be  fully  apprised  of  everything  In  any 
manner  afFectlng  their  rights  in  such  trial; 
and  it  trenches  close  upon  an  invasion  of 
such  right  to  have  the  Judge  pass  upon  any 
question  affecting  their  trial  upon  undisclos- 
ed facts  wltiiln  tbe  secret  knowledge  of  the 
Judg^  or  secretly  communicated  to  liim  by 
others. 

Tbe  8d,  4tb,  6th,  and  6th  assignments  of 
enae  quMtlon  the  iwoiaiety  of  the  oonrtfs 
ruling  in  rinsing  various  questionB  by  tiie 
defendants*  counsel  upon  the  cross-examina- 
tion of  a  states  witness.  Mrs.  Josepliine  Mer- 
cer, and  will  be  considered  together.  This 
witness  was  the  wife  of  the  deceased,  and 
testified  to  having  reached  the  dead  body  of 
her  husband,  whwe  it  lay  in  the  woods, 
about  three-fourths  of  a  mile  ttmn  her  house, 
amimg  the  first  who  got  there  after  the  trage- 
dy; and  she  testified,  also,  that  amoi^  the 
first  to  get  there  after  die  did  was  Mrs.  Re- 
becca Foster,  the  wife  or  mother  of  one  of 
the  defendants,  and  that,  on  being  asked  by 
Mrs.  Foster  what  was  the  matt^.  she  (the 
witness)  replied  that  **they  killed  my  hus- 
band," upon  which  d^endants*  counsd,  on 
cross-examination,  asked  ber  the  following 
questions:  "Did  yon  teU  her  that  yon  knew 
something  was  going  to  hamien,  that  he  was 
the  maddest  man  yon  ever  saw.  and  that  you 
onght  to  have  followed  him  off  that  morn- 
ing?" And  aftCT  testifying  that  she  had  seen 
Mr.  Peaden,  the  father  of  the  ^defendant, 
there  that  morning,  she  waa  asked  the  ques- 
tions: "Did  you  have  taaj  conversation  with 
litan?"  "Did  yon  not  say  to  Mr.  Peaden, 
when  he  told  yon  ills  son  had  got  shot— 
Didn't  you  remark,  'I  knowed  be  would  get 
if?"  She  had  also  testified  to  a  qnarrti  be- 
tween the  defendant  Peaden  and  her  deceas- 
ed husband  the  evening  (Saturday)  before 
the  homicide  on  Sunday  morning,  and  the 
following  question  was  asked  her  on  cross- 
examination:  "On  tlutt  Saturday  ev^ng 
you  say  they  had  that  disturbance,  didn't 
you  testify  In  the  preliminary  examination 
that  your  husband  was  the  maddest  man  you 
ever  saw?"  All  of  these  questions  were  ob- 
jected to  by  the  state  attorney,  and  tbe  ob- 
jections were  sustained  by  the  court,  and 
these  rulings  constitute  the  third,  fourth, 
fifth,  and  sixth  assignments  of  enor.  There 
was  no  error  here.  The  witness  had  not  tes- 
tified to  anything  relative  to  the  frame  of 
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mlod  tbat  her  deceased  tansband  was  in* 
either  the  morning  of  the  homicide  or  the 
evening  before — whether  he  was  angry  or  In 
pleasant  mood,  or  whether  he  had  any  Inten- 
tion of  sfaootlug  or  doing  violence  to  the  de- 
fendant Peaden  or  any  one  else— so  that  as  a 
foundation  for  impeachment  they  were  Im- 
proper qnestlonB^  as  she  had  testified  to  noth- 
ing that  the  qoestloui  propoimded  and  re- 
jected tended  to  impeach;  and  If  the  design 
ot  tile  questions  was  to  draw  from  the  wit- 
ness the  substantiTe  fact  that  her  hnsband 
WM  very  angry  the  morning  of  the  homicide 
or  the  evening  before,  or  intended  to  do  vio- 
lence to  the  defendant  Peaden  or  any  one 
else,  they  were  Improperly  framed  for  aoch 
purpose.  If  the  lattex  was  their  design,  die 
should  have  beoi  asked  the  question  directly: 
"What  was  your  husband's  temper  that 
morning,  or  the  evening  before?  Was  he 
angry,  or  in  pleasant  mood?  Did  yon  have 
any  reason  to  know  that  the  defendant  Pea- 
den would  get  shot  that  momii^?"  etc.  In 
answer  to  questions  so  framed,  the  witness 
statement  under  oath  as  a  witness  would 
have  6een  properly  elicited  In  reference  to 
the  matter  inquired  about,  but  what  she  may 
have  told  others  In  reference  thereto  while 
not  under  oath  was  not  competent  evidence 
of  the  fact;  and,  as  before  stated,  die  had  not 
testified  one  way  or  the  other  as  to  her  hus- 
band's frame  of  mind  or  intention,  so  that 
what  she  may  have  remarked  to  otbws  in 
reference  to  it  did  not  tend  to  Impeach  any- 
tiling  that  she  bad  testified  about 

The  seventh  assignment  of  error  Is  the  rul- 
ing of  the  court  in  permitting  leading  ques- 
tions to  a  state's  witness— one  Luther  Mer- 
cer. There  Is  no  merit  In  this  ass^nment.' 
The  only  question  we  find  objected  to,  In 
the  record,  to  this  witness,  on  the  ground  of 
its  beln^r  leading,  was  in  reference  to  the  di- 
rection that  the  witness*  deceased  father 
went,  vpon  the  appearance  of  the  defend- 
ants; upon  the  ground  where  the  tragedy  took 
place.  The  witness  bad  testified  in  a  con- 
fused way  as  to  the  geographical  location 
of  the  different  parties  to  the  tragedy  with 
reference  to  a  trail  through  the  woods,  and 
the  question  objected  to  was  legitimately 
framed  to  draw  from  the  witness  a  clearer 
explication  of  his  meaning,  even  though  it 
tended  to  be  leading. 

The  8tb,  fith,  10th,  and  lltta  asslgnmente 
at  question  the  propriety  of  the  court's 
ruling  In  refusing  to  permit  the  defendante* 
counsel,  on  cross-examination,  to  propound 
the  following  questlonB  to  the  state's  witness 
H.  E.  Eldridge:  After  the  witness  had  tes- 
tified to  finding  a  single-barreled,  breech- 
loadlng  shotgun  lying  across  the  body  of  the 
deceased,  the  defendants'  counsel  asked  the 
following  question:  "And  it  was  a  breech- 
loading  gnu  this  man  was  shooting?"  The 
witness  answered:  "Yes;  that  I  found  near 
his  body."  Here  the  state  attorney  Inter- 
posed  an  objection,  without  stating  any 


ground;  and  the  Judge  sustained  the  objec- 
tion, but  did  not  exclude  the  answer  already 
glvCT  by  the  witness  to  the  queatlMi  objected 
to.  So  that  no  harm  was  done  to  the  defend- 
ant by  the  ruling  made.  The  defendant  then 
asked  the  witness  the  following  question, 
which  was  excluded,  on  dbJecti<Mi  by  the 
stete:  "Did  you  find  any  empty  shells  or 
hulls  there?"  the  same  question  being-  sub^ 
stantially  repeated  to  the  vtitness  and  ex- 
cluded. Nothing  was  asked  this  witness  on 
the  direct  examination  as  to  empty  gun 
shells,  or  as  to  finding  any  or  looking  for  any 
about  the  Kene  of  the  tragedy,  so  that  these 
questions  were  not  In  pursuit  of  the  direct 
examination,  and  there  was  no  error  in  ex- 
cluding them.  If  the  wltnen  did  find  any 
empty  diells,  the  defendants  could  have  made 
him  their  witoess,  and  elicited  the  fact  In 
chief,  which  they  did  do  subsequently  witb- 
oot  objection.  So,  also,  with  the  next  qnet- 
tlon  propounded,  end  excluded  on  objection 
by  the  state.  After  the  witness  bad  answer^ 
ed  on  the  cross-examination  tbat  he  had  seen 
some  of  the  defendante  on  the  scene  of  the 
tragedy  the  day  he  was  there,  he  was  asked: 
"Were  any  of  them  wounded?"  The  vrttness 
had  not  tostlfled  on  the  direct  examination 
anything  as  to  the  presence  of  the  defendants 
on  the  ground,  nor  as  to  any  of  them  being 
vrounded;  and  the  question  was,  therefore, 
not  In  pursuit  of  the  direct  examination,  and 
there  was  no  error  In  ite  exclusion. 

While  the  deffflddante  were  making  out 
their  defense,  they  moved  the  court  **to  al- 
low them  to  call  the  witness  Mn.  Mercer 
for  the  purpose  of  propounding  to  her  the 
questions  she  had  been  asked  on  yesterday, 
whidi  had  been  denied  by  the  court**;  but 
the  Judge  denied  the  motion,  which  ruling 
was  excepted  to,  and  constitutes  the  twelfth 
assignment  of  error,  but  mlsnnmbned  as  the 
thirteenth.  For  the  same  reasons  already 
announced  as  to  wby  there  was  no  error  ]n 
excluding  the  desired  questions  to  the  wit- 
ness Josephine  Mercw  on  cross-examination, 
there  was  likewise  no  error  In  excluding  them 
on  direct  examination  as  the  witness  of  the 
defendante.  The  excluded  questions  related 
to  the  frame  of  mind  that  the  deceased  was 
in  the  evening  before,  and  the  morning  of 
the  tragedy,  and  as  to  the  deceased's  inten- 
tion to  do  violence  to  the  defendant  Peaden. 
If  It  was  a  fact  that  the  deceased  was  very 
angry  towards  the  defendante,  or  any  of 
them,  the  evening  before,  or  the  morning  of 
the  homicide,  or  then  intended  to  do  violence 
to  the  defendant  Peaden  or  any  of  the  other 
defendants,  and  these  facte  were  within 
the  knowledge  of  the  witnw  Mra.  Mercer, 
the  proper  way  to  have  elicited  such  facta 
from  her  vras  to  have  questioned  her  directly 
as  to  such  facte,  or  as  to  her  knowledge  of 
them,  and  not  by  an  endeavor  to  prove  by 
her  what  she  may  have  told  others  with  ref- 
erence thereto  on  occasions  when  she  was 
not  a  witness  and  not  ondw  oath.  And  as 
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before  aeen,  she  bad  not  testifled,  as  a  wit- 
ness, anrthli^  wbateTer  relative  to  the  de- 
ceased's frame  of  mind,  or  as  to  his  Imentlon 
to  shoot  or  do  violence  to  the  defendant  Pea- 
den,  aod  therefore  whatever  she  may  have 
told  others  In  reference  to  these  matters  had 
no  tendency  to  rebut  or  Impeaeb  anything 
In  her  testimony. 

A  State's  witness— Dr.  Sldridge— aftw  de- 
scrlUng  the  position  of  the  dead  body  of  de- 
ceased, and  certain  glancing  wounds  on  bis 
body,  and  the  lodgment  of  shot  in  tbe  root 
of  a  dogwood  tree  a  few  Inches  from  tbe 
body,  that,  from  tbelr  position,  must  have 
been  the  same  shot  that  caused  the  glancing 
wounds,  and  that  must  have  been  fired  after 
the  body  was  down  on  the  ground,  was  ask- 
ed tbe  following  questirai  by  tbe  state  attor- 
ney: "How  far  would  the  man,  a  man  of 
ordinary  height,  have  to  bad  to  stand— bow 
far  off— -to  make  that  shot?"  But  the  de- 
fendants objected  to  the  question  on  tbe 
ground  that  It  called  for  tbe  opinion  of  tbe 
witness,  and  was  not  a  proper  Inquiry.  Tbe 
objection  waa  overruled,. to  which  exception 
was  taken,  and  this  constitutes  tbe  thlrtemth 
assignment  of  error.  In  the  record  before 
us  tbe  witness  does  not  seem  to  have  given 
any  answer  to  this  question,  and  therefore 
the  defendants  were  not  Injured  thereby, 
even  should  It  be  held  to  bave  been  an  im- 
proper question. 

Tbe  14tb,  15th,  and  22d  assignments  of 
error  question  the  propriety  of  parts  of  cer- 
tain charges  by  tbe  court  to  the  Jury.  We 
find  no  exceptions  to  any  of  these  charges  In 
the  record;  and  they  cannot,  tbereffwe,  be 
made  the  subjects  of  assignments  of  error 
here. 

Tbe  sixteenth  assignment  of  error  Is  the 
refusal  of  tbe  court  to  give  a  charge,  num- 
bered  1,  requested  by  tiie  defendants.  This 
cbaige  had  already  been  substantially  and 
more  accurately  given  by  the  court  to  tbe 
Jury,  and  there  was  no  error  In  the  refusal 
to  reiterate  It. 

The  seventeenOi  assignment  of  error  is  the 
refusal  of  tbe  court  to  give  tbe  following  in- 
Btmction  requested  by  tbe  defendants:  "If 
yon  believe  that  the  witness  J.  L.  Maloy  has 
been  Impeached,  you  will  disregard  his  tes- 
timony."   There  was  no  error  here.  The 
-witness  named  in  tbe  refused  charge  was 
one  of  tbe  state's  most  Important  witnesses, 
who  testified  to  being  an  eyewitness  to  tbe 
homicide.   Tbe  defense  Introduced  many  wit- 
nesses who  testified  that  his  general  char- 
acter for  truth  and  veracity  tn  the  commu- 
nity where  be  lived  was  bad,  and  that  they 
would  not  believe  him  on  oath.   This  tes- 
timony, In  the  language  of  tbe  refused  in- 
Btmctlon,  may  be  termed  an  Impeachment, 
in  flreneral  terms,  of  the  witness  Maloy,  with- 
out being  an  imi>eachment  of  the  particular 
testimony  that  he  gave  in  this  case.   A  wit- 
ness iuving  a  general  bad  character  for  truth 
and  Teradty  may  aometlmea  tell  the  truUi, 


and  give  evidence  that  Is  believed  by  a  Jury 
before  whom  It  is  deposed,  notwithstanding 
bis  general  habit  of  lying;  and,  because  his 
general  character  for  truth  may  have  been 
impeached,  it  does  not  follow  that  a  Jury,  as 
a  matter  of  law,  are  obliged  to  disregard 
any  and  all  testimony  that  he  may  bave  giv- 
en in  a  particular  case  on  trial.  On  the  con- 
trary, though  his  general  character  for  truth 
may  bave  been  shown  to  be  bad,  yet  the  Jury 
may  be  impressed  with  tbe  truth  of  bis  story 
in  the  particular  case;  and,  if  they  believe 
It,  it  is  tbelr  duty  to  consider  It  and  to  give 
it  due  weight,  and  not  to  disregard  It  mere- 
ly because  his  general  character  tor  Teradly 
has  been  Impeached  before  them. 

The  defendants  requested  the  court  to  give 
the  following  charge  to  the  Jury:  "Where 
one's  life  has  been  threatened,  he  may  go 
wherever  his  legitimate  business  calls  him; 
and  should  you  find  from  the  testimony  that 
tbe  life  of-  the  defendant  Tom  Peaden  bad 
been  threatened  by  the  deceased,  Mercer, 
and  that  the  defendant  Tern  Peaden  was  go- 
ing about  bis  legitimate  business,  and  met 
tbe  deceased,  Mercer,  under  such  circum- 
stances as  would  cause  a  reasonably  cautious 
man  to  believe  that  the  deceased  was  going 
to  execute  bis  said  threats,  then  be  would  be 
justified  in  acting  upon  appearances  and  In 
taking  tbe  life  of  the  deceased."  But  the 
judge  refused  to  give  this  charge,  and  gave 
In  its  stead  tbe  following:  "Where  one's 
life  has  been  threatened,  he  may  go  where 
his  legitimate  business  calls  him;  and  should 
you  find  from  the  testimony  that  the  life  of 
tbe  defendant  Tom  Peaden  bad  been  threat- 
ened by  tbe  deceased,  Mercer,  and  that  the 
defendant  Peaden  was  at  the  time  of  tbe 
difficulty  going  about  bis  legitimate  busi- 
ness, and  met  Mercer,  and  Mercer's  acts  and 
conduct  were  such  as  to  lead  a  reasonably 
cautious  and  prudent  man  In  the  same  sit- 
uation that  Peaden  was  then  in  to  believe 
that  his  life  was  then  in  actual  danger,  or 
that  be  was  in  present.  Imminent  danger  of 
some  great  bodily  barm,  at  the  hands  of 
Mercer,  and  his  acts  were  or  reasonably 
seemed  to  be  necessary  to  protect  him  from 
the  then  Impending  real  or  apparent  danger, 
and  be  was  not  tbe  aggressor  In  bringing  on 
the  difficulty,  and  had  used  all  other  and 
reasonable  means  lu  his  power,  consistent 
with  his  own  safety,  to  avoid  tbe  danger  and 
to'avert  the  necessity  of  taking  Mercer's  life, 
be  would  be  Justified  in  using  such  force  and 
means,  and  only  such  force  and  means,  as 
were,  or  reasonably  seemed  to  be,  necessary 
to  protect  himself  from  such  immediate  Im- 
pending d&uget;  but  be  could  not  justify  his 
acts  on  this  ground  If  be  was  the  aggressor 
In  bringing  on  tbe  difficulty;  neither  could 
be  Justify  his  acts  on  the  ground  of  self-de- 
fense, unless  he  had  used  all  reasonable 
means  within  his  power,  and  consistent  with 
bis  own  safety,  to  avoid  the  danger  and 
avert  the  zieces^ty  of  taking  Mercer's  lite." 
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The  refusal  to  gjre  the  reoneated  Instmc- 
tion,  and  the  giving  In  Its  stead  tbo  said 
auallfled  Instrnctlon,  constltate  tbe  eighteenth 
and  nineteenth  aSBlgnmentB  of  emr.  There 
was  no  error  here.  The  substitnted  charge 
ot  the  court  stated  the  law  more  fully  and 
accuratelr  as  applied  to  the  facta  In  proof, 
and  there  was  no  error  In  the  refusal  to 
give  the  Instruction  as  requested,  and  none 
In  giving  that  upon  the  same  pi^t  as  fram- 
ed by  tiie  court 

The  defendants  reauested  the  court  to  glre 
the  two  following  instructions;  "(b)  It  de* 
volves  upon  the  state  to  prove  the  defend- 
anta  guilty  beyond  a  reasonable  doubt,  and 
if  you  hare  a  reasonable  doubt,  as  already 
defined  to  yon,  as  to  the  guilt  or  innocents, 
you  will  find  the  defendants  not  guilty,  (c) 
Should  you  find  the  defendants  not  guilty, 
the  form  of  your  T«rdict  will  be^  *We,  the 
Jury,  -find  the  defendants  not  gnilty.' "  There 
was  no  error  in  refusing  either  of  these  two 
requested  Instructions  for  the  reasmi  that 
the  court  had  already  fully  instructed  the 
jury  on  the  subject  of  reasonable  doubt  and 
as  to  the  form  of  Tordlct 

The  defendants  requested  the  court  to  give 
the  following  instruction:  "If  yon  beUeve 
from  tiie  evidence  that  at  the  time  the  de- 
fendant Peaden  shot  the  deceased,  Mercer 
had  Ahot  him,  or  idaced  himself  in  a  posi- 
tion to  shoot  falmf  and  that  Mercer,  the  de- 
ceased, on  the  evening  before,  threatened  to 
take  the  life  ot  the  prlaoner,  or  do  him  great 
bodily  harm,  then  he  would  be  justified  in 
defending  himself  against  the  offered  tIo- 
lenee."  But  the  judge  refused  to  give  this 
charge  without  the  following  proviso,  and 
gave  it  with  the  following  proviso:  "Pro- 
vided Feaden  was  not  the  aggressor  In  bring- 
ing on  the  difficulty,  and  used  all  reasonable 
means  In  his  power,  consistent  with  Ms  own 
safety,  to  avoid  the  danger,  and  to  avert 
the  necoslty  of  taking  Mercer's  life,  and  pro- 
vided he  did  not  take  Mercer's  life  after  all 
real  or  apparent  necessity  for  doing  so  had 
ceased."  This  Is  assigned  as  the  twenty- 
first  error.  There  was  no  error  here.  The 
proviso  added  to  the  charge  by  the  judge 
stated  the  law  correctly,  and  became  neces- 
sary, in  view  of  the  proofs  in  the  case  tend- 
ing to  show  that  the  difficulty  was  brought 
about  by  the  defendant  Feadoi,  and  that  be 
was  the  aggressor. 


The  twen^-tblrd  assignment  of  error  to 
the  denial  of  the  defendants*  motion  for  new 
triaL  The  only  grounds  of  this  motion  not 
already  disposed  of  aro  that  the  verdict  of 
the  jury  Is  contrary  to  the  evidence,  and  is 
unsupported  thereby.  Without  reiterating  it 
here,  we  ttiinlc  the  evidence  In  the  case  am- 
Idy  supporte  the  verdict  There  were  con- 
flicts In  It  but  these  have  been  settled  by 
the  Jury,  and  notitilng  appeara  that  would 
warrant  this  court  in  disturbing  their  set- 
tlement of  such  confllctiL 

The  twenty^ourth  assignment  of  error 
complains  ot  the  denial  of  ttie  detendanti* 
motion  Id  azrest  of  judgment  This  motlim 
Is  evidenced  to  us  only  in  and  by  the  blO  of 
exceptions  In  the  case.  Sudi  moUons  f<nm 
part  of  the  record  proper  in  a  case,  and  hare 
no  place  in  a  bill  ot  ezceptlms,  and,  wben 
evidenced  to  an  appellate  court  only  bill 
of  ezcepttons,  cannot  be  entertained  «■  con- 
sidered. Boberson  t.  State,  ^  Via.  228,  28 
South.  424;  OaldweU  t.  State^  48  Fku  S45,  80 
South.  814;  Kelly  t.  State^  44  Flo.  — ^  88 
South.  285;  BJmble  t.  State,  4B  Sla. ' — ^  84 
South.  S. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  is  hereby  affirmed. 

BOCKfiS  and  SHAOKLSFOBD,  con- 
cur. 

GARTER,  P.  J.,  and  MAXWBEiL  and 
OOCKRBLTj^  JJ^  concur  in  fiie  opinion. 

[NOTE.— The  record  In  this  case  does  not  dis- 
close the  snhject  of  the  ccHwerBatioQ  between  the 
Btate  attorney  and  the  judge,  coinmeated  upon 
in  the  opinion,  but  the  reporter  has  learned 
from  the  trial  judge,  since  tie  rendition  of  the 
opinion,  that  during  the  impaneling  of  the  jnry, 
and  immediately  opon  the  calling  ot  the  juror 
referred  to,  the  state  attorney  approached  Uw 
jadge  and  secretly  informed  him  that  the  grand 
Jnry  had  just  found  a  bill  against  the  juror  for  a 
felony,  but  thatno  indictment  had  bem  retunted, 
for  the  reason  that  the  state  attorney  bad  not 
had  the  time  to  prepare  the  bill,  but  that  he 
expected  to  do  so  at  the  next  adjournment; 
that  the  bill  would  be  l»W]^t  In  on  the  UlOtm- 
Ing  morning,  and  that  he  wished  to  put  the 
Juror  on  notice  at  the  earliest  moment,  m  order 
that  be  (the  Juror)  might  prepare  for  trial  the 
following  week.  The  state  attorney,  then  re- 
turning to  his  place  at  the  bar,  challenged  tlte 
Junw  for  "cause  made  known  to  the  court,"  and 
the  court  directed  Qi9  Juror  to  stand  aitide^j 


Digitized  by 


Google 


Um4 


COiAWrOBD  T.  UdLAUBBN. 


ta  Htos.  M5}, 

CRAWFORD  T.  UcLAURBN. 

(Sapreine  Court  of  Mississippi.   Not.  1903.) 

TAXATION— ASSESSMENT  ROliL-DffSCRIPTION 
OP  LAND-^UtfPICIBNCY— PAROL  SVl- 
DBNC»-AJ)MI8SIBIUTY. 

1.  A  taxpayer  is  required  to  list  his  laod  for 
aBsessmeDt  correctly  described,  and  when  he 
falls  to  list  his  land  under  a  deicriptioo  suffl- 
cieot  to  identify  it  with  acme  deme  ot  certain- 
ty, or  fails  to  pay  tha  tax  imposed,  he  mast  suf- 
fer the  loss  sustained  in  consequence  thereof  if 
the  assessor  in  the  discharge  of  hli  duties  as- 
■essed  the  land  under  an  accurate  description 
to  aoknown  owoera. 

2.  The  description,  "All  of  fractional  section 
89,  township  16,  range  4  east,  20  acres,"  In  a 
deed  to  the  state  for  the  nonpayment  of  taxes, 
and  the  description,  "Lots  4,  0,  6,  Collier  Es- 
tate, section  37,  township  17,  range  4  east,"  in 
an  assessment  roil,  do  not  in  terms  refer  to  the 
same  tract  of  land,  and  therefore  It  becomes 
the  dn^  ot  the  tax  collector  to  tell  the  land  de- 
scribed in  the  deed  for  the  nonpayment  of  taxes 
levied  thereon,  and  the  sale  vested  a  good  title 
in  the  state,  unless  parol  testimony  was  admis- 
sible to  show  that  the  taxes  were  in  fact  paid 
before  the  sale  by  the  tax  collector. 

3.  Rev.  Code  1892,  S  S776.  which  declares 
that  parol  evidence  shall  be  admissible  to  apply 
a  description  of  land  on  the  Rssessmeut  roll  or 
in  a  conveyance  for  taxes,  where  such  testi- 
mony will  show  what  land  was  assessed  and 
sold,  and  there  is  enough  In  the  description  on 
the  roll  or  ranveyance  to  be  applied  to  a  par- 
tlenlar  tract  of  land  1^  the  aid  of  the  testimony, 
doea  not  render  parol  evidence  admlsdble  to 
show  that  the  description  In  an  assessment 
roll,  "Lot  6,  Collier's  Estate,  section  87,  town- 
ship  17.  18  acres,"  includes  "all  of  fractional 
■eetion  89*  township  16,  20  acres,"  thongh  the 
references  to  section,  township,  and  acraags  be 
treated  as  mere  surplusage. 

Appeal  from  Chancery  Court,  Warren 
Gonnty;  W.  P.  8.  Tentrees,  Otattneeltor. 

*rro  be  officially  reported." 

Suit  by  W.  K.  McLanren  against  Emma 
Crawford.  From  the  decree  defendant  ap- 
peals, and  plaintiff  praecntes  a  cron-appeaL 
Affirmed. 

Dabney  &  McCabe,  for  appellant  Me- 
Lanrln,  Armlstead  &  Brlen,  for  appellee. 

TRULY,  J.  On  March  6,  1893,  for  noopay- 
ment  of  the  taxes  of  1892,  "all  of  fractional 
section  39,  township  16,  range  4  east,  20 
acres,"  in  Warren  county,  assessed  to  "Un- 
known" owners,  was  by  the  tax  collector  of 
said  county  struck  off  to  the  state.  On  Oc- 
tober 4.  1901,  this  land  was,  for  the  sum  of 
S200.  conveyed  by  tbe  state  to  appellee.  On 
29th  of  March,  1902,  appellee  filed  his  bill  In 
the  chancery  court  praying  tbe  confirmation 
of  bis  title.  To  this  bill  appellant,  who  was 
In  possession  of  the  land,  and  all  other  per- 
sons claiming  an  Interest  in  said  land,  were 
dnl7  cited  to  appear  and  defend.  Said  bill 
of  complaint  also  prayed  for  a  personal  de- 
cree for  flOO  against  appellant  for  the  use 
and  occapatlon  of  said  land  from  the  date 
of  tbe  deed  from  tbe  state.  Appellant,  In  her 
answer,  admitted  the  forfeltare  of  tbe  land 
described  to  the  state;  admitted  the  pmv 
chase  from  tbe  state  by  appellee;  but  denied 
tbat  he  acqnlred  any  title  to  tbe  land  by  the 
8D  80^14 


pnn^uue,  because,  ahe  averred,  tbere  was  no 
dellnqaent  tax  due  on  said  land  for  the' year 
1882,  for  tbe  reason  that  the  taxes  due  on 
said  land  bad  been  paid  by  Frank  Ton^ 
(appellant's  testator),  being  Included  in  the 
following  assessmmt,  npon  wtalcb  all  taxes 
had  been  duly  piUd,  to  wit,  *Ton^,  Frank. 
Lots  4,  fiC  6,  GolUer  Bstats,  section  87,  town- 
abtp  17,  zangft  4  east,"  wblch  vas  Identical 
In  point  of  tact  with  fractional  section  89, 
wherefore  tbe  assessment  under  which  tbe 
state  dalmed  was  doable  and  erroneous,  snd 
tbe  sale  thereunder  conveyed  no  title.  Upon 
tbe  trial  appellant  offered  panri  testlnumy 
nnder  section  8776,  Ber,  Code  18IK1;,  to  show 
that  tbe  description  In  tbe  Toney  assessmoit 
could  be  applied  to  the  land  In  controrersy. 
TbB  testimony  in  substance  was  as  follows: 
Tbat  under  tbe  final  dectee  in  a  salt  for  par- 
tition in  tlie  cbanceiy  court  of  Warren  coun- 
ty styled  "MUler  v.  Collier."  dated  9tb  De- 
cember, 1885,  lots  4,  6,  '6  of  tbe  lands  tbenln 
partitioned  were  allotted  to  Frank  Toney, 
appellant's  testator;  tbat  a  plat  was  made 
of  said  lands,  marked  "Map  of  HUler  and 
Collier  Estate,"  and  tbls  plat  was  recorded 
In  Minute  Book  No.  4,  page  S16,  of  tbe  rec- 
ords of  the  chancery  court;  tbat  said  map 
Included  the  land  described  in  appellee's 
deed,  and  there  was  no  other  "MtUer  and  Col- 
lier Estate"  Id  Warren  county,  so  far  as 
any  of  the  witnesses  knew  or  tbe  record 
showed;  that  "lot  6  of  tbe  Miller  and  Col- 
lier Estate"  was  as  to  some  of  its  boundary 
lines  Identical  wltb  fractional  section  89, 
township  16,  range  4  east,  but  the  fractional 
section  was  larger  than  said  "lot  6"  by  sev- 
en acres,  but  that  all  of  aald  fractional  sec- 
tion and  other  land  was  included  within 
the  lines  of  "lots  6  and  6"  as  they  were  in- 
dicated on  the  "Map  of  the  Miller  and  Collier 
Estate";  that  lot  6,  as  shown  on  the  plat 
In  question,  is  located  In  township  16,  range 
4  east  Appellant  admitted  that  she  was  In 
possession  of  the  land  described  In  deed  from 
the  state  to  appellee,  and  that  (50  would  be 
a  reasonable  sum  for  use  and  occupation  of 
the  same,  but  denied  that  appellee  was  eoti- 
tied  to  the  possession  of  the  land,  or  that  be 
could  recover  for  use  and  occupation  In  tbe 
present  suit  Upon  final  hearing,  decree  was 
rendered  confirming  appellee's  tiUe  to  tbe 
land  claimed,  but  denying  him  au^  com- 
pensation for  use  and  occnpatloo  thereof. 
Mrs.  Crawford  appeals,  and  McLauren  prose- 
cutes a  cross-appeal  because  he  was  refused 
compeosation  for  tbe  use  and  occupation  of 
the  land. 

It  is  conceded  that  under  section  1806,  Rev. 
Code  1892,  and  the  construction  placed  there- 
on by  this  court,  appellee,  by  his  evidence, 
made  out  a  prima  facie  case  entitling  him  to 
a  confirmation  of  his  titie  to  the  land  de- 
scribed in  his  conveyance,  to  wit,  "Fraction- 
al section  89,  township  16,  range  4  east,  20 
acres,"  and  under  section  8817,  Id.,  tbe  con- 
veyance to  him  cannot  be  Invalidated  In  any 
court  except  by  proof  tbat  tbe  land  was  nM 
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liable  to  sale  for  tlie  taxes,  or  that  the  taxes 
for  whicb  the  land  was  sold  had  been  paid 
before  sale.  If  the  two  descrlptloiis,  from 
their  wording*  show  that  th^  reter  to  the 
same  tract,  the  question  Is,  of  course,  free 
from  difficulty,  for  the  owner  who  pays  the 
taxes  due  on  his  land  under  a  TaUd  and 
snffldent  description  Is  protected  fran  a  sale 
nnd»  anothra-  and  double  assessment^  ecro- 
neonsly  entered  on  the  tax  roll.  And  this 
nUe  is  not  only  Just,  bnt  necessary  for  the 
protection  of  taxpayos  generally;  otherwise 
there  would  be  no  protection  agalIU^t  sales 
made  under  double  aasesBments  erroneoasly 
or  designedly  entered  on  the  tax  roll,  and 
endless  confusion  and  litigation  would  arise. 
The  law  requires  of  the  taxpayw  tiiat  he 
shall  list  his  land  for  assessment  correctly 
described  and  ftdrly  valued.  When  this  has 
been  don^  and  he  has  paid  the  tax  Imposed, 
no  duty  requires  him  to  search  the  assess* 
meat  roll  to  see  if  his  land  is  doubly  as- 
sessed. Haiing  discharged  his  own  duty  as 
a  dtlaen  and  taxpayer,  he  is  protected 
against  loss  from  the  mor  of  the  assessor  In 
making  a  double  assessment,  or  from  the  act, 
of  the  tax  collector  in  selling  his  land.  But, 
should  the  landowner  fall  to  comply  with 
the  terms  of  the  law,  dtber  by  listing  his 
lands  under  a  description  so  Tague,  Imper- 
fect, or  erroneous  as  not  to  identify  them 
with  some  decree  of  certainty,  or  by  falling 
to  pay'  fbe  tax  imposed,  then,  'the  fault  be^ 
ing  his  own,  he  must  satter  the  loss  rendered 
possible  by  his  own  carelessness  in  the  event 
the  assessor,  In  the  discharge  of  his  duty, 
assesses,  as  required  by  law,  the  land  under 
an  accurate  description  to  unknown  owners 
should  the  land  afterward  be  sold  to  an  indl- 
vidnal  or  forfeited  to  the  state  tor  noiqHiy* 
ment  of  taxes.  And  this  rule  also  Is  based 
upon  Just  and  substantial  reasons.  It  pre- 
vents the  taxpayer  from  evading  payment  of 
his  taxes  by  willfully  and  deliberately  assess- 
ing hte  land  under  a  desCTlptlon  so  faulty  and 
inaccurate  that  no  title  would  pass  even  if 
sold  for  nonpayment  of  taxes.  It  insures 
fl»t  the  state  will  receive  a  just  proportion 
of  tax  from  every  acre  of  land.  It  protecta 
those  who  deal  with  the  state,  and  encour- 
ages tbe  purchase  of  land  held  by  the  state 
for  nonpayment  of  taxes,  thereby  increasing 
the  revenue  of  the  state,  and  proportionately 
decreasliv  the  burden  of  taxation  tqun  the 
citizen.  It  Is  part  of  the  legislative  hUtory 
of  the  state  that  at  one  period  so  lai^  was 
the  list  of  lands  held  by  the  state  for  nonpay- 
ment of  taxes  under  insufficient  descriptions 
too  vague  to  vest  title  in  state  or  subsequent 
purchaser  that  an  act  was  passed  directing 
all  such  lands  to  be  stricken  ctt  the  state  roll 
and  reassessed  for  taxationln  proper  counties. 
The  provisions  abov«  refnred  to  are  intend- 
ed to  prevent  a  rteurrence  of  this  ralamltous 
condition.  . 

A  statement  of  the  difference  In  the  weed- 
ing of  the  two  descriptions  under  consldera- 
tlott  herein  will  suffice  to  show  that  what- 


ever be  the  fact,  they  do  not  in  terms  ref«r 
to  the  same  tract  of  land.  The  land  describ- 
ed in  the  deed  to  appellee  Is  "section  89, 
township  16,  range  4  east,"  while  the  descrip- 
tion under  which  appellant  defoids  Is  "lot 
6,  Oolliw  estate,  section  87,  townab^  17, 
range  4  east,"  in  a  different  section  of  a  dif- 
ferent townsh^.  These  two  descripUons-dtf- 
fered  so  widely  and  so  materially  as  in  no 
way  to  disclose  that  they  were  intended  to 
describe  the  identical  tract  In  the  absence, 
therefore,  of  any  notice.  It  became  the  duty 
of  the  tax  collector  to  sell  the  land,  as  he  did, 
for  nonpayment  of  taxes,  and  this  sale  vest 
ed  Indefeasible  title  in  the  state,  unless  ap- 
pellant can  defeat  the  sale  by  proving  by 
parol  tesdmtmy,  under  the  rule  presolbed 
by  section  8776,  tiiat  the  taxes  were  in  tmto 
paid  on  the  land  conveyed  by  deed  from  the 
state  to  appellee  b^ore  the  sale  thereof  by . 
the  tax  collector.  The  exact  language  uaed 
in  section  8776  in  this  connection  la:  *Tand 
testimony  shall  always  be  admissible  to  ap- 
ply a  description  at  land  on  the  assessment 
roll,  or  in  a  conveyance  for  taxes,  when  sacb 
testimony  will  show  what  land  was  assessed 
and  sold,  and  there  is  enough  In  the  descrip- 
tion on  the  roll  or  omveyance  to  be  applied 
to  a  particular  tract  of  land  by  the  aid  of 
audi  testimony."  Assuming  as  a  mattw  of 
fact  that  both  assessmente  under  considera- 
tion were  intended  to  be  of  the  identieal  tract 
of  land  conveyed  by  the  deed  tsom  tbo  state, 
and  assumtag  further  that  parol  testimony 
would  prove  this  Identtty,  tiie  special  In- 
Qoiry  preaented  by  this  record  Is:  "Is  there 
enough  In  the  description  cm  the  roll  to  be 
antlled  to  a'partlcnlar  tract  of  land  1^  the 
aid  of  such  testimony?"  nils  provision  of 
our  statute  law  has  been  the  subject  of  re- 
peated adjudicatkuis  by  this  court,  anl  we 
will  Iffiefly  review  them,  and  in  the  light 
which  they  shed  upon  the  snbject  seek  the 
true  rule  of  construction,  and  then  make  an 
application  of  tiiat  rule  to  the  facta  of  the 
instant  case.  It  is  settled  law  in  this  state 
ttiat  a  bill  to  reform  and  correct  a  tax  title 
is  not  maintainable,  aoct  the  soundness  of 
this  doctrine  no  longer  admlta  of  donbt  or 
dlscuo^on.  It  is  equally  as  true  and  well 
settled,  and  the  reason  supporting  the  role 
equally  as  sound,  that  one  cannot  under  any 
golse  reform  or  correct  the  language  and 
descriptive  terms  used  in  an  assessment  for 
taxes  so  as  to  affect  the  vested  righta  of  anr 
other.  Vtxol  testimony  can  be'  hivoked  to 
aid  In  ascertaining  to  which  of  several  tiacta 
the  descriptive  terms  employed  were  meant 
to  apply  when  the  terms'  are  equally  i^pU- 
cable  to  each,  but  the  terms  used  cannot  be 
reformed,  corrected,  or  changed,  so  aa  to 
make  them  Include  a  tract  not  referred  to  in 
the  terms  orighially  employed.  The  xnle  Is 
stated  In  Dodds  v.  Marx,  63  Miss.  443;  "The 
landowna  must  be  protected  by  paynent  of 
the  taxes- under  an  asseasraeat.sufflclaat  to 
uphold  a  sale  of  the  land,  for  taxes  If  pay- 
ment was  not  made.  If  th^  axe  two  as- 
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■e—meate  of  Us  luid,  eacb  Bofflcient;  if  It 
were  the  only  one,  to  support  a  sale,  and  be 
ptjm  uDdw  cltiier,  a  sale  under  the  otliw  la 
unlawfnL"  And  after  stating  the  statutory 
mle  u  to  tbe  sdnlsBlbUltr  of  parol  testimo- 
ny to  aivly  the  desolptlon  In  the  assess- 
ment to  a  parttenlar  tract,  Campb^,  pro- 
ceeds: "Hm  roll  must  fnmlidi  the  due 
which,  when  followed  by  the  aid  ot  parol  tee- 
timiMiy,  ooDdncts  cotalnly  to  tbe  land  in- 
tended. It  la  admissible  only  to  api^y  the 
description  on  tbe  roll,  whldi  most  give  tbe 
start  and  suggest  the  conrae,  which,  being 
followed,  will  p<^t  ont  the  land  Intended  to 
be  assessed."  And  in  that  case  the  land- 
owner was  protected  against  a  sale  when  he 
paid  his  taxes  on  town  lots  onder  an  as- 
sessment eorrectiy  describing  the  pnq>erty 
by  number  of  lot,  section,  township,  and 
rang^  but  in  which  the  number  of  tbe  sqoare 
was  omitted,  and  parol  testimony  was  ad- 
mitted to  abow  the  number  of  the  square 
and  the  portion  of  the  lot  So,  in  Tiager  v. 
Jenkins.  76  Hiss.  676,  28  South.  424.  it  was 
beld  tliat  the  owner  could  invoke  the  aid  of 
parol  testimony  to  show  that  bis  assessment 
of  lands  as  Spanish  claims  In  certain  sections 
included  the  land  In  controversy,  which  was, 
by  a  later  United  States  surrey,  described  as 
being  In  a  different  section.  It  will  be  noted 
In  these  cases  tbe  "starting  point"  was  fnr^ 
nished  by  tbe  description  on  tbe  tax  roll,  and 
the  "clue"  was  found  in  some  term  of  an 
accepted  1^1  definition,  as  "section"  and 
"township,"  or  "lot  snd  square,"  or  tbe  name 
of  streets,  found  either  In  a  record  of  gov- 
emmental  surrey  or  In  a  municipal  surrey 
and  plat  "An  Insufficient  description  of  land 
on  tbe  asaesBment  roll  cannot  be  aided  by 
extzlnslc  erldence  unless  tbe  roll  itself  fur- 
nlsbea  the  cine,  which,  followed  by  the  aid 
of  socb  erldence,  will  lead  to  tbe  land  in- 
tended." Sims  r.  Warren.  68  Miss.  447,  10 
South.  40;  I.  O.  R.  B.  T.  Baldwin,  77  Miss. 
788.  28  South.  948;  Nelson  r.  Abematby,  74 
MiBS.  164,,  21  South.  ISO.  In  McQueen  r. 
Buab,  76  Miss.  283,  24  South.  196,  this  court 
decided  that  when  tbe  description  on  an  as- 
sessment ron  erroneously  located  the  land  in 
a  stated  section,  this  was  an  insurmountable 
dlfBcolty.  which  could  not  be  orercome  by 
treating  this  portion  of  the  description  as 
mere  surplussge.  The  last  utterance  of  our 
court  on  this  point  is  in  Boone  r.  Dnllon.  80 
Miss.  C84,  82  South.  1,  which  is  to  the  ef- 
fect that  a  description  locating  tbe  land  cor- 
rectly aa  to  township  and  range  la  still  fa- 
tally defectlre  when  the  boundaries  as  to 
abutting  owners  are  erroneous,  and  tbe  court 
bolds  that  the  land  cannot  be  located  or 
tdentided  by  reference  to  the  calls  of  prlrate 
conreyanees  made  before  the  assessment 

It  should  be  premised  that  the  rights  of 
ttie  landowner  are  governed  by  tbe  descrip- 
tion on  the  assessment  roll.  No  matter  bow 
bonest  Is  his  Intention  In  listing  bis  property 
for  pai^K»es  of  taxation,  or  how  sincere  his 
belf€f  that  he  has  paid  the  taxes  on  tats 


own  land,  this  will  not  defeat  a  sale  undo-  a 
valid  assessment,  when  he  has  paid  the  tu- 
ee  under  a  description  so  erroneous  as  to  be 
beyond  the  power  of  remedy  by  parol  testi- 
mony. It  needs  no  argument  In  the  Instant 
case  to  demonstrate  that  the  assessment  un- 
der which  Toney  paid  his  taxes  for  1882 
ctmtains  no  description  in  tmns  of  the  land 
claimed  by  the  an^ellee,  and  an  nnbrokea 
line  of  dedsloBs  in  this  state  would  defeat 
any  efft>rt  to  uphold  a  sale  under  tUs  de- 
scrlptloD.  If  tbe  converse  of  tbe  rule  an- 
nounced In  Dodds  T.  Bfarz,  stqtra,  be  tme, 
this  would  se«n  to  be  dedslTe  of  appalled 
rights.  But  we  do  not  base  our  opinion  on 
that  ground.  Tbe  case  dted  only  expressly 
decMed  that  ttie  owner  wonld  be  protected 
when  he  paid  under  a  deecr^on  suffieloatly 
definite  to  maintain  a  sale.  We  give  hearty 
Indorsement  to  ttils  statement  of  the  rule, 
but  we  are  not  prepared  to  say  that  th«e 
might  not  arise  exceptional  cases  where  the 
owner  would  be  protected,  even  though  the 
description  under  which  he  paid  would  not 
In  Itself  support  a  sale.  If  made  thneunder. 
Under  the  rule  of  construction  announced  in 
the  Dodds  T.  Marx  Case  before  quoted,  and 
uniformly  adhered  to,  can  partrt  testimony, 
made  admissible  under  section  8776,  make 
tbe  description  In  tbe  assessment  to  Toney 
apply  to  tbe  tract  forfeited  to  tbe  state,  and 
now  claimed  by  appellee?  If  so,  the  conrey- 
ance  to  tbe  state  and  appellee's  claim  there- 
under rrlll  be  defeated;  If  not  appellee's  title 
must  be  confirmed,  without  reference  to  the 
Intention,  understanding,  or  good  faith  of  the 
testator  of  appellant  In  making  the  assesa- 
ment  We  repeat  the  two  descriptions:  Ap- 
pellee purchased  "all  fractional  section  89, 
township  16,  20  acres."  Appellant  claims 
rmAer  this  description:  "Lot  6,  Collier  Es- 
tate, section  37,  township  17."  Can  the  lat- 
ter be  shown,  under  recognized  rules  of  con- 
struction by  parol  testimony,  to  Include  the 
former?  "The  roll  must  furnish  tbe  clue" 
—must  give  the  start,  and  suggest  tbe  course 
—and  parol  testimony  is  admissible  only  to 
apply  tbe  description  found  on  the  roll.  Ap- 
pellant says  the  "clue"  Is  found  in  "Lot  6, 
Collier  Estate."  But  here  we  are  met  by  tbe 
statement  of  this  court  In  Boone  v.  Dullon, 
supra,  that  references  cannot  be  had  to  the 
"calls  of  private  conveyances  made  before 
the  assessment."  And  yet  tbe  clue  furnished 
by  the  words,  "Lot  6.  Collier  Estate,"  Is  sim- 
ply a  reference  to  a  plat  of  a  private  survey 
filed  as  an  exhibit  to  a  decree  dividing  lands 
between  Individuals;  not  a  map  of  a  public 
surrey  authorized  by  state  or  county  of  sec- 
tions, townships,  or  ranges,  or  legal  subdlvl- 
alona  thereof;  not  a  plat  of  town  lots,  made 
under  the  authority  of  or  recognized  Jby  a 
municipality.  Ignoring  this  difficulty,  we  ac- 
cept "Lot  6,  Collier  Estate,"  as  a  starting 
point,  and  in  our  search  for  the  land  Intend- 
ed to  be  assessed  we  follow  the  course  sug- 
gested by  tbe  roll  until  we  reach  section 
37,  whereas  the  land  we  are  seeking  Is  in 
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Bectl6n  39.  Tbis  places  another  legal  ob- 
stacle In  OUT  path.  In  McQueen  t.  Bush,  su- 
pra»  it  is  said  that  this  difficulty  is  tneur- 
mouDtable,  and  cannot  be  met  by  treating  tbe 
location  In  a  ^Ten  section  as  a  mere  surplns- 
age,  for  the  reference  to  the  section  is  an 
essential  part  of  tbe  description.  Were  we 
to  ignore  this  legal  difficulty  also,  it  would 
advance  us  bat  little,  for  the  next  descrlptlTe 
term  which  the  rule  furnishes  for  our  guid- 
ance is  townsliip  17,  and  this  must  also  be 
rejected  as  beli^  Incorrect,  the  land  in  ques- 
tion being  In  a  differ«it  townsbip.  Turning 
now  to  a  consideration  of  tbe  acreage  given 
by  the  roll,  and  comparing  it  with  tbe  plat 
of  lot  6,  still  anoUier  discrepancy  la  dlscover- 
ed—ttae  plat  showing  only  13  acres,  while 
the  roll  describes  the  tract  as  containing  20 
acres.  It  bas  thus  become  apparent  that,  in 
order  to  apply  tbe  description  In  tlie  assess- 
ment to  Toney  to  the  partlcoiar- tract  in  con- 
troTwsy,  it  Is  necessary,  first,  by  a  process 
of  exclusion,  to  strike  from  the  roll  all  ref- 
erence to  section,  townsUp,  and  acreage. 
Sven  If  tbls  were  permlBslble  under  tbe  prln- 
dples  ot  law  govmilng  tbe  consideration  of 
tax  titles.  It  would  not  avail  tbe  api>ellant; 
for  regarding  the  reference  to  section,  town- 
sMp,  and  acreage  as  mere  surplusage  and 
rejecting  It  as  such,  this  description  would 
alone  remain:  "Lot  6,  Collier  Bstate,  section 
— ,  townsbip  — ,  acreage  — Contrast  this 
with  the  description  considered  in  McQueen 
V.  Bush,  supra:  In  that  case  the  roU  gave 
township  and  range  correctly,  located  the  lot 
on  a  given  side  of  a  designated  public  thor- 
oughfare Of  the  county,  and  gave  the  exact 
size  ot  tiie  lot  assessed,  and  yet  that  descrip- 
tion vnu  condemned  as  being  too  Indefinite 
to  be  applied  by  the  aid  of  parol  testimony. 
In  the  instant  case,  having  eliminated  all 
erroneous  references,  nothing  is  left  to  serve 
as  a  description  save  an  inaccurate  reference 
to  a  private  plat  of  an  unofficial  survey. 
The  application  of  ttie  doctrine  of  "falsa 
demonstratlo  non  nocet"  to  the  case  at  bar 
Is  ai^ued  with  marked  force  and  plausibility. 
But  the  difficult  with  appellant's  case  is 
that,  granting  all  for  which  she  contends,  re- 
jecting as  superfluous  every  erroneous  term, 
and  extending  the  maxim  quoted  to  Its  limit, 
sufficient  descriptive  terms  are  not  left  to 
properly  Identify  the  land.  "Tbe  test  must 
always  be  whether,  after  tbe  rejection  of 
the  erroneous  description,  enough  remains  to 
properly  identify  the  thing  conveyed  or  re- 
ferred to."  Pegram  v.  Newman,  54  Miss. 
C12.  Disregarding  tbe  erroneous  references 
on  the  roll,  tbe  description  which  remains 
"famishes  no  clue,"  "gives  no  start,"  "sug- 
gests no  course,"  which  can  possibly  conduct 
to  tbe  particular  tract  in  question.  To  sus- 
tain ibe  contention  of  appellant  upon  tbe 
facts  of  this  record,  it  would  not  only  be  nec- 
essary to  completely  reform,  by  a  process  of 
ellmlnatiou.  the  description  on  the  roll,  but, 
this  being  done,  to  construct  another  descrip- 
tion which  would  apply  to  the  laad  in  ques- 


tion, and  tbls  coald  only  be  accomplished  by 
getting  the  cine  from  tbe  pleadings  In  the 
case,  and  tiien  CoUowlng  the  conne  soggest- 
ed  1^  the  calls  of  private  conTeyances— a 
feat  of  Judicial  legislation  forbidden  by  the 
principles  of  law  governing  tin  questions 
h&te  under  discussion. 

Thero  Is  no  merit  In  tbe  contsntlon  of  ap- 
pellee iqwn  cro8B«ppeaL 

Affirmed  upon  direct  and  croas-appeaL 


G00L8BY  T.  STAm 

(Supreme  Court  of  Misrissippi.   Nov.  0,  190S.) 
CRIMINAL  LAW— VBRDIGT— POINTINO  Oim. 

1.  A  verdict,  **We  find  the  defendant  not 
guilty  of  murder,  but  we  find  him  guilty  of  in- 
teotioiially  pointing  a  con,"  operates  as  a  con- 
viction nnder  Code  1892.  i  9^,  providing  that 
any  person  wlio  shall  intentlonauy  paint  a  gun 
at  another,  except  in  aeU-defense.  or  is  the  law- 
ful discharge  ot  official  duty,  shall  receive  cer- 
tain punishment. 

2,  The  judge  may  not  ref  ase  to  receive  a  ver" 
diet  because  It  Is  a  conviction  of  a  less  degree 
than  he  considers  proper. 

Appeal  from  Circuit  Court,  Tate  Oonnty; 

P.  H.  Lowrey,  Judge; 

"Not  to  be  officially  reported." 

Hiram  Goolsby  appeals  from  a  conviction. 
Reversed. 

Defendant  was  tried  and  convicted  under 
section  969  of  tbe  Code  of  1892.  and  aen- 
tenced  to  tbe  penitentiary  for  four  years. 
The  evidence  adduced  on  trial  for  the  state 
was  to  tbe  effect  tlut  defendant  pointed  a 
shotgun  at  Sallie  L«e;  and  snapped  It  sev- 
eral times,  and  it  was  finally  fired,  shooting 
her,  from  the  effects  of  wtiich  she  died. 
The  Jury  retired,  and  brought  in  the  follow- 
ing verdict:  "We  find  the  defendant  not 
guilty  of  murder,  but  we  find  blm  guilty  of 
intentionally  polntlDg  a  gun."  When  the  ver- 
dict was  read,  the  court  ordered  tbe  jury  to 
retire  to  their  room  and  read  a  certain  In- 
struction of  the  state  which  be  pointed  out; 
and  tlie  Jury  did  so  retire,  and  in  a  few  min- 
utes brought  in  the  following  verdict:  "We, 
the  jury,  find  defwdant,  Hiram  Goolsby, 
not  guilty  of  murder  or  manslaughter,  bat 
guilty  of  intentionally  pointing  a  gun  at  Sal- 
lie Lee,  and  that  while  said  gun  was  so  In- 
tentionally pointed  it  was  discharged,  and 
killed  said  Sallie  Lee."  The  defendant  ex- 
cepted to  this  action  of  tbe  court  Defend- 
ant was  sentenced  under  tbla  last  •  verdict 
His  motion  for  a  new  trial  was  overruled, 
and  be  appeals. 

SecUon  968  of  tiie  Code  of  1882  Is  as  fal- 
lows: "Any  person  who  shall  Intentionally 
point  or  aim  any  gun,  pistol  or  fire-arm  at 
or  towards  another,  except  in  self-defense 
or  in  the  lawful  discharge  of  official  duty, 
shall  be  punlsbed  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  imprisonment  in  the 
county  jail  not  longer  than  six  montlis,  or 
by  both;  and  any  person  who  shall  dlscliarge 
such  fire-arm.  so  inteutionally  pointed  or 
aimed,  shall  be  punished  hj  not  •xeeedlng 
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OoaUft  mch  flnt  or  ImpilsoiuneB^  or  botli; 
and  any  person  wbo  by  snch  dlBdorg^  alull 
malm  kill  or  injare  another,  iball  be  puntah- 
ed  by  Imprlaonment  in  tbe  penitentiary  not 
exceeding  five  yean;  wad  ca  the  trial  of  an 
Indictment  for  a  homicide,  U  the  Jury  ahall 
be  satisfled  that  the  accnaed  la  guilty  under 
tUa  aectlon,  and  not  guUty  of  murder  or 
maiAlanghter,  it  may  And  him  not  guUty 
mnider  or  manslaughter,  and  render  a  ver- 
dict of  guilty  under  this  section." 

S.  W.  Jones  for  appellant  J.  N.  Flow«n, 
Asst  Atty.  Gen.,  for  the  8tat& 

TBTTLT,  J.  The  Judge  below  should  hare 
accepted  the  first  verdict  returned  by  the 
Jury.  It  was  In  proper  form,  and  operated 
as  a  conviction  under  the  first  clause  of  sec- 
tion 9e»,  Code  1892.  From  one  view  of  the 
testimony  this  verdict  was  responsive  thereto. 
A  Judge  cannot  refuse  to  receive  a  verdict 
because  it  does  not  reflect  his  own  opinion  of 
the  case  developed.  The  Juries,  not  the 
Judges,  are  the  triers  of  tacts. 

The  Jodgment  Is  reversed,  and  the  case  Is 
remanded  so  that  the  first  verdict  may  be 
legally  entered,  and  defendant  sentenced  as 
for  a  conviction  under  the  first  clause  of  aee- 
tbm  068L  Code  IBKi. 


(St  MiM.  aaoy 

PETTTY  V.  STATE. 
(Supreme  Court  of  Mississippi  Nov.  23,  1908.) 

MURDBR  —  GRBOIBILITT  OF  WITNBS8  ~  CIR- 
CUMSTANTIAL SVIDBHCB-PBBUN08  07  DB- 
FBNDANT  TOWARDS  DBCSlABBI>-BVIDBNOD' 
INSTRUOTIONB. 

1.  The  sole  question  being  the  identity  of  the 
murderer,  and  the  only  direct  testimony  of  the 
Btate  on  this  point  bemg  that  of  C,  and  wit- 
nosaoB  having  testified  that  C.  had  said  he  did 
not  know  pMitiTely  that  it  was  defendant  be 
saw  running  away  the  night  of  the  morder,  an 
instruction  to  acqnit  nnless  the  jurr  believed 
beyoDd  eveir  reasonable  doubt  that  0.  saw  and 
recognised  defendant,  as  stated  by  him,  dionld 
have  been  given. 

2.  A  requested  instruction  that  tbe  conclusion 
of  guilt  soould  not  be  drawn  from  circumstan- 
tial evidence,  if  some  other  reasonable  bypothe- 
sis  may  be  drawn  therefrom,  Is  proper. 

3.  Tbe  state,  on  trial  of  defendant  for  murder 
of  his  wife,  having  shown  tbat  there  had  been 
trouble  between  them,  and  that  he  had  threat- 
ened to  kill  her  unless  she  returned  to  him,  he 
should  have  been  allowed  to  prore  that  he  had 
made  up  with  her,  and  that  she  was  to  have 
come  back  to  him. 

Appeal  from  Circuit  Court,  Waahlngton 
County;  A.  HcC.  Kimbrough.  Judg& 

Milton  Petty  was  convicted  of  murdor  of 
hlB  wife,  and  appeals.  Beversed. 

The  principal  witness  for  tbe  state  was 
Harry  Chapman,  who  testified  tbat  deceased, 
Martha  Petty,  was  his  Blster-ln-law,  and  had 
left  Milton's  home,  and  was  staying  at  his 
house;  tbat  on  the  night  of  July  22,  1902, 
ationt  2  o'clock,  some  one  entered  the  bouse, 
and  ahot  and  killed  Martha  with  a  shotgun; 

1  S.  Ses  Cxlmlnal  Iaw.  vtd.  U,  Cent  Dig.  |  un. 


that  at  tbe  report  of  fbe  gon  be  spfang  from 
bla  bed,  and  went  to  tbe  room  where  Martha 
was,  and  he  saw  Milton  Petty  rulmlng  away; 
tbat  It  was  a  bright  night,  and  tiie  moon 
shining;  that  he  followed  Milton  Petty  into 
Bolivar  county  and  arrested  him;  that  he 
was  certain  he  recc«nlned  Petty.  Otho:  wit- 
nesses testified  that  there  had  been  some 
trouble  between  MUton  and  bis  wife,  and 
tbat  they  heard  him  tell  her  two  or  three 
weeks  before  Martha  Petty  was  killed  that 
he  would  kill  her  unless  she  went  back  home 
and  lived  with  him.  Tba  defense  was  an 
allbL  There  were  some  witnesses  who  tes- 
tified for  the  deftnse  that  Harry  Chapman 
said  in  th^  presence  that  he  did  not  know 
positively  that  it  was  MUton  Petty  he  saw 
running  away  from  the  bouse  tbe  night  of 
the  killing.  The  defendant  otUaeei.  to  {Wove 
that  he  had  made  up  with  hla  wife  before 
tbe  killing,  and  tbat  she  waa  goiag  back  to 
live  with  hlnu  This  was  objected  to*  and  flie 
objection  was  soatalned. 

The  alzth,  aeventii,  and  eighth  Inatmetkma 
asked  by  defendant  and  refused  were  aa  fol- 
lows: 

"No.  6.  Tbe  Qourt  Inatructa  the  Jniy  that 
onlesB  they  believe  bCTtrnd  every  reasonable 
doubt  that  the  witness  Harry  CSiapman  saw 
and  recognized  the  defendant  on  the  night 
of  the  kllUng,  as  stated  by  talm,  they  will 
acquit  the  defendant 

"No.  7.  If  the  evidence  in  tbe  case  leaves 
It  IndUEerent  whldi  ot  several  hypotheses 
arising  and  growli^  out  of  the  evldoice  in 
the  case  is  true,  or  merely  establishes  some 
finite  probability  In  favor  of  the  hypothesis 
of  guilt,  rather  than  Aiother,  such  evidence 
cannot  amount  to  legal  proof  of  guilt  how- 
ever  great  the  probability  nkay  be. 

"No.  8.  In  tbe  application  of  cbKumstan- 
tial  evidence  to  the  detnmlnatlon  of  the  case, 
the  utmost  caution  and  vigilance  should  be 
used.  It  la  always  Insnfilclait  when,  assum- 
ing all  to  be  proved  which  the  evidence  tends 
to  prove,  sMne  other  reasonable  hypothesis, 
ariiEdng  and  growing  out  of  the  evidence  In 
the  causey  than  the  one  sought  to  be  estab- 
lished by  the  evidence,  may  be  true.  It  is 
the  result  based  on  the  exclusion  of  every 
other  reasonable  hypothesis  arising  and 
growing  out  of  the  evidence  in  the  case  than 
that  sought  to  be  established  by  it,  that  will 
authorize  the  Jury  to  act  upon  it,  and  give 
tbe  circumstances  ttm  force  of  truth  In  the 
particular  case." 

Jayne  &  Watson,  for  appellant  3.  N. 
Flowers,  Asst  Atty.  Gen.,  for  the  State. 

TB1JL7,  J.  Dndor  the  facts  of  this  caae^ 
tbe  action  of  the  court  in  lefn^g  the  sixth 
Instruction  asked  by  tbe  defendant  was  er^ 
lor.  The  sole  question  for  determination 
was  the  Identity  oC  tlie  murderer,  and  upon 
this  point  the  only  direct  teadmoi^  Intro- 
duced by  the  etote  was  that  of  tbe  witness 
Chapman.   It  was  perfecdy  proper,  tbne- 
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fore,  that  the  defendant  should  have  bad  anb- 
mitted  to  the  Jnry  the  question  of  whether 
or  not,  In  their  Judgment,  -  the  testimony  of 
Chapman  as  to  the  Identification  of  the  de- 
fendant, under  the  circumstances  detailed* 
was  truBtwortby. 

It  was  error  In  the  court  to  refuse  the 
eighth  Instruction  asked  by  the  defendant. 
This  was  a  case  of  drcunutantiel  evidence, 
and  therefore  the  instruction  was  perfectly 
proper. 

We  also  think  that  the  seventh  Instmctlon 
asked  by  the  defendant  should  have  been 
given,  but,  as  the  same  Idea  was  embodied  In 
other  Instructions,  we  would  not,  on  this 
ground  alone,  reverse  the  case. 

The  modlflcation  of  the  fourth  InstmctloQ 
asked  by  the  defendant  was  correct. 

Inasmuch  as  the  state  was  permitted— and 
properly  so— to  show  the  state  of  feeling  ex- 
isting between  the  defendant  and  deceased, 
the  defendant  should  have  been  permitted  to 
show,  in  any  way  in  his  power,  that  there 
had  been  an  amicable  adjustment  of  these 
dUferencee  anterior  to  the  killing. 

For  the  reasons  above  Indicated,  the  ewe 
Is  reversed  and  ronanded. 


(BS  HlW.  747} 

BAIiL  BROWN  ft  CO.  v.  SLBDGB. 

(Si^reme  Oourt  of  Hisdss^pl.  Nov.  23,  190S.) 

APPBUWUIU8DICTI0NAL  REQUISITBS-JUB- 
TICBS  OF  THB  PBACB. 

1.  Under  Code  1892,  SS  83,  84,  proTlding  that 
OD  appeal  from  a  jnatlce's  judgment  the  Justice 
shall  certify  a  copy  of  the  record  of  the  pro- 
ceedings before  mm,  with  all  original  papers 
and  process  and  the  original  appeal  bond,  a 
record  on  appeal  to  the  circuit  court,  which 
fails  to  show  that  the  case  was  ever  tried  or 
dedded  by  the  justice,  and  whldi  contains  no 
judgment  or  bond  for  appeal,  confers  no  jurls- 
dictiOD  on  the  circnit  court  to  hear  the  appeal. 

2.  When  aroeal  papers  from  a  Justice's  court 
are  so  defeeave  as  to  confer  no  jortsdiction  on 
the  drcnlt  court,  the  Supreme  Court  has  no  ju- 
risdiction over  an  appeal  from  that  coorl^s  or- 
der  of  dismissal. 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty; A.  MeO.  Klmbrongh,  Judge. 

Action  by  Ball,  Brown  ft  Co.  against  Ned 
Sledge.  From  an  order  of  the  circuit  oourt 
dlsmlBBlng  an  appeal  from  tbe  jnsUce'e  eonrt. 
plalntlffB  appeal.  Dismissed. 

Moore  ft  Clark,  for  appeUantik  SUlon  ft 
Owen,  Ux  appellee. 

TRULY,  jr.  This  la  a  salt  Instltnted  by  ap- 
pellants  In  a  Justice  of  the  peace  court,  and, 
so  far  as  this  record  shows,  the  case  was 
never  tried  or  decided  by  the  Justice  of  the 
peace.  There  Is  no  Judgment  of  the  Justice 
of  the  peace,  no  bond  for  appeal  to  the  cir- 
colt  court,  nothing  to  show  a  final  deter- 
mination In  the  court  where  the  case  was 
first  tried.  Sectlcms  83  and  84  of  tbe  Code  of 
1892  state  what  Is  necessary  to  be  done  in 
cansea  originating  before  a  Justice  of  the 
peace  and  appealed  to  the  drcnlt  court  Un- 


der the  facts  disclosed  by  this  record,  the  dr- 
cult  court  had  no  Jurisdiction,  and  therefore 
this  court  has  none,  and  we  are  forced  to  dis- 
miss the  appeal.  Appellants  may,  If  they 
can,  perfect  their  appeal  by  certiorari,  where- 
upon we  will  reinstate  the  case,  condltlmed 
that  the  appellants  shall  pay  tbe  costs  of  the 
appeal  In  this  court.  See  Oardner  v.  B.  B. 
Co.,  78  Miss.  840,  29  South.  469,  and  caaea 
there  dted. 

Appeal  dismissed,  but  with  privilege  of  le- 
Instatement  on  twins  indicated. 


(8S  Ate.  ») 

FULLEIK  V.  STATBb 
(Supreme  Court  of  MiBslasippi.  Nov.  28, 1906.) 

OAMINO—PtraieHMBNT— CONSTRUCTION  OF 
STATUTES-NBW  TRIALr-OROUNDB. 

1.  Code  1892,  {  1122,  dedaring  that  one  con- 
victed of  antming  shall  be  fined  a  sum  not  ex- 
ceeding $500,  and,  nnlesa  such  fine  and  costs  be 
immediately  paid,  shall  be  tmprisoQed  for  a 
tenn  not  more  than  20  days,  not  providing  for 
two  punishments  in  the  alternative,  so  as  to 
make  the  imprisonment  on  the  failure  to  pay 
the  fine  in  lien  of  the  fine,  does  not  prevent  the 
court  from  sentencing  one  convicted  of  gaming 
to  pay  a  fine  and  costs,  and  to  stand  convicted 
nnUl  the  fine  and  costs  are  paid,  aa  authorized 
by  Acts  1894,  p.  67,  c.  76,  $  3. 

2.  Defendant  convicted  of  crime  cannot  com- 
plain of  the  court's  error,  if  any«  In  failing  to 
add  a  term  of  imprisonment  on  the  nonpayment 
of  the  fine  Imposed. 

8.  Proof  that  a  juror  on  a  trial  for  gaming 
stated  after  the  rendition  of  tbe  verdict  that 
everybody  knew  that  defendant  was  a  gambler, 
and  the  Juror  denied  making  the  swtement, 
was  Insnmdent  to  warrant  setdng  aside  the 
verdict  and  granting  a  new  trial. 

Appeal  f»m  Glrcalt  Coort,  Hlnda  Conntr; 
Robt  Powell.  Judge. 
"To  be  officially  reported.'* 
Chaa.  N.  Fuller  -was  convicted  of  gaming, 

and  appeals.  AJSrmed. 

On  his  motion  for  a  new  trial  he  Intro- 
duced proof  to  tbe  effect  that  one  of  the 
Jurors  said,  after  the  verdict  was  rendered, 
that  everybody  knew  Puller  was  a  gam- 
bler. Juror  Cook  denied  that  be  said  It.  The 
opinion  of  the  court  contains  a  full  statement 
of  tbe  facts  upon  tbe  other  questiorai  In- 
volved. 

Williamson,  Wells  ft  Croom,  for  appellant. 
J.  N.  Ftowera,  Asst  Att7.  Gol,  fw  tiia 
State. 

TBUIiT,  J.  Upon  perfectly  plain  proof, 
appellant  was  convicted  of  gaming,  under 
section  1122,  Code  1892,  and  sentraced  to 
pay  a  fine  of  $500  and  costs.  When  this 
sentence  was  pronounced,  the  defendant 
moved  the  court  to  enter  Judgment  upon  the 
sentence  that,  "unless  the  said  fine  and  all 
costo  be  Immediately  paid,  the  defendant  be 
confined  In  -the  Jail  twenty  daye^'— -In  the 
language.  It  will  be  observed,  of  the  last 
clause  of  section  1122.  This  motion  was  by 
tbe  court  overruled,  and  thererrpon  Judgment 
was  entered  sentencing  defendant  to  pay  aaUl 
flue  and  all  costs,  and  providing  tliat  he 
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abonld  "stand  committed  until  aald  fine  and 
coata  axe  paid,"  aa  required  by  chapter  76,  | 
3,  p.  67,  Acts  1804.  The  OTomUng  of  tUa 
moHon  by  the  coart,  and  the  wder  ccHmult- 
tlng  the  defendant  vntU  fine  and  eoata  are 
paid,  oonstitnte  the  main  gronnd  qpra  '^ilch 
connad  for  appellant  baae  their  a^nment 
for  a  tererMil.  It  la  contended  that  section 
1122  statea  two  dllEennt  pmUahments  In  the 
altematlTe;  that  one  convleted  and  sen* 
tenced  to  pay  fine  and  coata  nndw  that  sec- 
tion cannot  rightfully  be  committed  as  re- 
quired by  the  terma  of  the  general  law  regu- 
lating the  collection  of  fines,  bu^  if  aald 
fine  and  costs  be  not  immediately  paid,  the 
prisoner  most  be  committed  to  the  county 
Jail  tor  not  more  than  20  days;  tbat  the  term 
of  Imprisonment  Is  In  lieu  of  the  fine  and 
costs  Imposed,  and  not  an  additional  pttialty 
for  foUnre  to  promptly  comply  wiUi  the  sen- 
tence of  the  court 

We  do  not  think  the  statute  will  bear  the 
conatmctlon  contended  for  on  behalf  of  ap- 
pellant. It  doea  Tifdence  to  the  wording  and 
erldent  meaning  of  the  section.   The  two 
punlahmoita  are  not  stated  In  the  altemattTe, 
the  imprisonment. being  plainly  an  addition- 
al penalty  to  be  Inlllcted  np(«  ftUlure  to 
promptly  pay  the  fine  imposed.    Note  Hie 
difference  In  the  phraseology  ot  section  llSl* 
where  a  snbstantlally  similar  prorislon  is 
stated  in  the  altematiTe,  The  construction 
G<mtended  for  on  behalf  of  appellant  U 
adopted,  would  lead  Inescapably  to  tbe  oou- 
cluston  that  U  was  the  leglslatlTe  dealgn  to 
deal  more  leniently  with  those  convicted  of 
gaming  than  ^tb  any  other  claaa  ot  offend- 
ers. It  vronld  allow  the  conrlcted  gamest^, 
aentoiced  to  pay  a  fine  of  9500  and  costs,  to 
secure  his  release  without  the  outlay  of  a 
dollar  by  spending  a  few  days  in  idleness  In 
the  county  Jail,  while  another,  convicted  ot 
any  other  misdemeanor  known  to  our  law,  if 
unable  to  pay  his  fine,  no  mattw  bow  amaU, 
would  bare  to  work  out  his  penalty  at  hard, 
labor  fin-  a  convict  contractor.  To  bold,  that 
the  Imprtsonmeit  mentioned  in  tUs  section 
is  an  alternative  punishment,  and  intended 
to  operate  as  a  legal  remission  of  the  fine 
and  costs  Imposed,  would  produce  a  condi- 
tion ot  affairs  anomalous  and  uQprecedented 
in  criminal  Jurisprudence.    It  would  give 
tbe  convict  tbe  privilege,  of  aelectlng  bla  own 
method  of  punishment.  It  would  be  practi- 
cally granting  leave  and  license  to  the  gam- 
bler, and  then.  If  convicted,  allow  blm  to  de- 
Ilbarataly  dictate  to  a  court  of  Justice  what 
punishment  he  should  bear,  and  to  <ALOose 
wbether  it  would  be  less  detrimental  to  bis 
business  interests  to  pay  the  fine  Imposed, 
or  to  idle  away  a  few  days  la  JalL  In  Oe 
Instant  caae  It  would  grant  appellant  tbe 
option  of  deciding  which  praalty  be  would 
BulTov-a  cMidltion  of  things  not  In  harmo- 
ny wltb  our  system  of  criminal  Jnrlspru- 
denee,  .where  the  courts,  not  tbe  criminals. 
Ox  tbe  punlshmmt  mider  the  law. 

In  Mdet  to  asrattala  the  legtslativv  intwat 


we  have  carefully  considered  the  statute  In 
question  In  tiie  Ugbt  of  a»  laws  oontroUtng 
the  subject-matter  therein  treated  in  force 
at  the  date  of  its  enactment,  so  that,  by  a 
knowledge  of  the  atate  of  affabrs  then  ex- 
isting, we  could  ^Uscover  what  evil  tbe  law 
was  Intended  to  remedy.  In  practically  Its 
preeent  language  this  prorision  is  first  found 
in  the  Oode  ot  18fi7.  At  that  dato  there  was 
no  systmn  in  force  wberehj  fines  Imposed  aa 
pnnlabment  could  be  collected  by  the  hiring 
of  tbe  convicted  misdemeanant.  Persons  sen- 
tenced to  pay  such  fines,  were  not,  as  is  now 
the  case,  by  operation  ot  law,  committed  un- 
til fines  and  costs  should  be  paid.  Tines  wore 
collected  1^  execution,  or  by  capias  ad  sat- 
iaCadendtun,  issued  after  tbe  adjournment 
of  court;  and  parties  held  VBo&tx  such  capias, 
or  even  If  qKdally  committed  by  the  order 
of  the  court,  had  an  easy  and  speedy  method 
ot  procuring  their  release  from  cntody.  Un- 
der thla  cmiditlon  ot  tiiliw  the  IieglBlature, 
by  tbe  jMsaage  of  tbe  provision  now  tmdw 
discnsalon,  took  away  from  those  convicted 
of  gaming  tbe  leniency  estended  to  otbers 
cmivicted  ot  otbv  misdemeanors,  by  jsovld- 
i^  that  thfl(y  abould  Immediately  pay  tbe 
fine  and  costs  imposed,  and  upon  failure 
they  were  to  suffer  an  additional  penalty  of 
a  stated  tmn  ot  Imprisonment;  the  L^s- 
lature,  dealing  with  our  dtisenshlp  as  It  then 
was,  evidently  believing  tbat  the  threat  of 
Imprisonment  in  the  county  Jail,  no  matter 
bow  brief  the  term,  wonld  be  sufficient  to  In- 
sure the  Immediate  payment  of  any  fine  Im- 
posed. We  have  carefully  traced  tiila  pro- 
vision since  Its  enactment  in  1867,  and  from 
Its  wording  and  construction,  and  when  con- 
iridered  In  the  light  of  the  laws  governing 
the  collection  ot  llqes  existing  at  the  date  of 
Ite  enactment,  we  entertain  no  doubt  that 
the  ImpriBonment  mentioned  therein  was  In- 
tended as  an  additional  penalty  to  the  fine 
and  costs  prescribed  by  the  first  clause  of 
the  section.  We  think  this  a  tar  more  rea- 
sonsble  InterpreUtion  than  to  conclude  that 
it  was  the  l^slaUve  design  to  provide  an 
ea^  loophole  of  escape  for  those  who  pre- 
ferred to  save  their  nioney  tqr  sufferlifg  a 
tiimporary  confinement  or  tbat  It  was  In- 
traded  to  afford  protection  to  tiie  unlucky  m 
impoverished  gamester.  We  are  fortified  in 
this  poMtlon  by  tbat  provision  of  our  crim- 
inal law  wbich  says  that  all  laws  la  reference 
to  gaming  are  remedial,  and  are  to  be  con- 
strued Uboally— not  liberally  in  favor  ot  the 
culprit  but  for  the  suppression  of  the  vice. 

It  may  be,  as  suKested  In  the  able  and 
logical  brief  for  the  state,  ;tbat  the  court  be- 
low tfMuld  have  added  a  term  of  Imprison- 
ment upon  nonpayment  of  the  fine;,  but  If 
this  was  error,  it  was  to  appellant's  favor, 
and  he  cannot  complain,  and  the  stete  has 
not  Thomas  v.  State,  78  Miss.  4^  19  South. 
I9B.  '  = 

We  tl^ik  {be  motion  for  'a  new  trial  was 
properly  overruled.  The  stetement  attrtbnt- 
-ed  to'Juror  Obok,  and  denied  by  hbn,  whs  no 
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suffldMit  cftnM  tat  aetUiv  the  TorOlct  adde. 

We  have  given  every  aMtgnment  of  error 
careful  conslderatloiit  but  find  no  reversible 
error.  Affinned. 


(8S  HIas.  m 

IMPERIAL  OOTTON  OIL  GO.  v.  ALUEN. 
€Baprema  Court  of  MisdsBtppl.  Not.  28,  1903.) 

ATTACHlfBNT— NONRBSIDBNCB-INSTRUC- 
TIONS— MODIFICATIONS. 

L  A  requested  instructioD  in  as  attachment 
•nit  baaed  on  the  DODresidence  of  defeodant, 
which  defendant  deoled,  that  if  the  joir  be- 
lieved that  wbva  the  atuchment  wm  sned  ont 
defendant  was  oat  of  the  atate,  and  Intended 
and  did  remain  out  of  the  state  for  an  indefi- 
nite period,  80  that  be  could  not  be  served  with 
ordinarr  proceaa,  then  defendant  waa  a  nonresi- 
dent, "thooeh  the  jtur  may  believe  that  be  oc- 
casionally TiBited  the  atate,  or  intended  at  some 
nncertain  time  to  retnro  to  it,  and  live  there 
permanently,"  waa  improperly  modified  by  omit- 
ting the  imraie  quoted  aod  adding  "so  that  he 
conid  not  be  awred  with  ordinur  proceaa." 

Appeal  from  Cirealt  Oonrt,  Noxnbee  Conn- 
ij;  Q.Q.  Hsll.  Jtidga, 

Action  by  the  Imperial  Cotton  Oil  Com- 
pany against  B.  J.  Allot.  Prom  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed. 

Plaintiff  Bued  ont  an  attachment  agalnvt 
defendant,  the  gronnd  of  attachment  being 
the  nonresldence  of  the  latter.  The  affidavit 
was  traversed,  defendant  denying  that  be 
was  a  nonresident  On  this  point  the  evi- 
dence was  conflicting.  On  the  trial  plaintiff 
asked  the  following  Inatmctlou,  which  waa 
modified  as  shown  in  the  opinion  of  the 
court:  "(6)  The  court  Instructs  the  Jury  for 
plalntitf  that  if  they  believe  from  the  evi- 
dence that  at  the  time  of  the  suing  out  the 
attachment  In  this  cause  defendant  was  out 
of  tbe  state  of  Mississippi,  and  intended  and 
did  remain  oot  of  the  state  for  an  Indefinite 
aud  nncertain  period,  so  that  he  could  not  be 
served  with  ordinary  process,  then  defend- 
ant Is  a  nonresident  within  the  meaning  of 
tbe  law." 

J.  B.  Rives,  for  appellant  T.  W.  Brame» 
for  appellee. 

OALHOON,  J.  Tbe  modification  of  the 
plalntUTa  fifth  Instmction,  in  our  opinion, 
was  errw.  The  other  Inatmctlons  on  both 
sides  are  goieral  as  to  nonresldence,  and 
point  on  tbe  proposition  that  the  absence 
sbould  be  so  prolonged  that  be  could  not  be 
served  with  any  ordinary  procesa.  The 
plaintitt  wanted  the  benefit  of  a  charge  that. 
If  there  waa  absence  of  defendant  with  In- 
tent to  remain  out  of  the  state  for  an  In* 
definite  period,  there  was  nonresldence  with- 
in the  meaning  of  tbe  attachment  law,  "al- 
though the  jory  may  believe  from  the  evi- 
dence that  be  occasionally  visited  the  state 
of  Mississippi,  or  intended  at  some  uncertain 
time  to  return  to  Mississippi,  and  to  live 
tbere  peimanently."  These  words  quoted  the 
court  struck  ont,  and  for  them  snbstltnted 
tbeM        tbat  be  conld  not  be  lerved  with 


ordinary  process,  ttm  defendant  is  ft  non- 
resident within  the  mesDlng  of  tte  law." 
Plaintiff  was  entitled  to  tbe  charge  as  he 
aidced  It,  to  give  the  jury  tbe  Idea  that  ft  cred- 
itor la  not  compelled  to  wait  to  get  ft  snap- 
shot on  the  wing,  tmt  la  "entitled  to  a  fab 
and  reasonable  (vportoalty  for  a  resting 
shot"  WelUe  v.  Levy  (Miss.)  20  So.  8,  60 
Am.  St  Beff.  600:  PlndeU  v.  Harris,  S7  Miss. 
788. 

Reversed  ftnd  remanded. 


m  HisB.  m 

HOWIB  BROS.  T.  WALTER  PRATT  *  00. 
(Sttpreme  Court  of  Mlssisalp^  Nov.  28. 1908.) 

EVIDBNCB-WRITTBN  INSTRUMBNT8— RUUD 
—PAROL  BVIDENCB. 

1.  It  may  be  shown  by  parol  that  a  written 
contract  was  proeored  through  fraudulent  repre- 
sentations. 

2.  In  an  action  on  a  written  contract  where 
the  defense  was  frandoleot  repreaentatlona  in 
Its  procurement  it  was  error  to  exclude  testt 
mony  of  tbe  contents  of  lost  letters  nttm  plain- 
tiffs to  defendants,  In  which  plaintiffs  refused 
to  deposit  a  guaran^  as  they  had  agreed  to  do 
aa  an  inducement  for  tlie  encution  of  tiie  eon- 
tract. 

Appeal  from  Clrcnit  Court  Soott  Oovnty: 
Jno.  B,  Enochs,  Judge. 

Action  by  Walter  Pratt  ft  Ca  agahist 
Howie  Bros.  From  a  Judgment  for  ^aln- 
tlffa,  defendants  appeal.  Reversed. 

nils  Is  a  anlt  to  recover  tbe  smn  of  $138.38 
on  a  contract  for  Uie  sate  (tf  .some  cologne. 
Tbe  defense  was  tbat  the  contract  was  iffo- 
cnred  hy  frandnlent  representations.  Tbe 
testimony  tm  the  defendants  was  to  the  ef- 
fect that  the  salesman  of  plaintiffs  tried  to 
sdl  tbe  gooda  to  defoidan^  who  revised  to 
buy  on  the  gronnd  that  they  did  not  handle 
that  class  of  goods;  tbat  be  then  wmt  ont  of 
tb»  store,  and  came  batik  afterwards  and  said 
be  had  failed  to  place  them  In  the  town,  and 
asked  defendants  ivaln  to  take  them,  say- 
ing that  as  an  inducement  to  them,  be  would 
guaranty  88V6  per  cent  profit  on  them  fbr 
three  years  tt  tbe  stock  was  kept  repleniehed, 
and  tbat  be  would  deposit  tbe  amount  of  the 
order  In  any  bank  defendants  would  aug- 
gest  to  make  tbe  guaranty  good,  and  they 
said  If  he  would  put  tbe  mon^  In  tbe  First 
National  Bank  of  Haldlan  tbey  would  take 
tbe  goods,  and  be  agreed  to  do  tbat  twtoie 
defendants  would  be  called  on  to  accept  tbe 
goods;  tbat  tbe  salesman  tboi  toA  out  bis 
written  contract  irtildi  was  a  long  ona^  and 
stated  tbat  be  desired  to  leave  on  tba  flnt 
train,  and  only  bad  ft  diort  time;  ukl  ttat 
defendants  tigned  fba  contract  wttbont  lead- 
ing It  Bupposlim  It  contained  tiie  agr«anwnt 
as  to  tbe  deposit,  but  after  the  salesman  left 
they  read  It  and  fonnd  that  it  did  not  ooo- 
tain  tbe  ^reement  to  pbice  tbe  uKmey  In 
the  bank,  and  at  oue  countermanded  thn  ot>> 
d»,  and  refused  to  take  tbe  gooda  irben 
fluy  were  shipped.  On  tbe  trial,  defendnnts 
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offered  to  prove  tbat  they  bad  tottere  from 
plalntlffB  refusing  to  deposit  tbe  mooey  In 
tbe  bank,  but  the  letters  bad  been  lost  or  de> 
stroyed,  and  offered  to  [woTe  tbe  contents  of 
tbe  letters.  This  was  objected  to,  and  tbe 
objection  was  snstalned. 

Green  &  Green,  for  appellants.  Amis  A 

Dunn,  for  appellees, 

WHITFIELD,  G.  J,  It  Is  said  In  Wren 
Hoffman,  41  Miss.  620,  that  "parol  evidence 
mar  be  admitted  to  show  tbat  tbe  Instra- 
ment  Is  altogether  void,  or  that  it  never  bad 
any  legal  existence  or  i>lndlng  force,  either 
by  reason  of  fraud,  or  for  want  of  due  exe- 
cution and  delivery.  This  qualification  of 
the  mle  applies  to  all  contracts."  Tbe 
court's  ruling  in  admitting  tbe  testimony 
showing  that  the  contract  was  procured  by 
fraud  was  therefore  correct  It  Is  one  thing 
to  attempt  to  vary,  alter,  or  contradict  the 
terms  of  a  written  contract  once  validly  ex* 
ecnted,  and  quite  a  different  thing  to  show 
that  the  contract  f^ered  never  had  any  legal 
existence,  because  Its  execution  was  procured 
by  fraud.  But  the  court  committed  fatal  er- 
ror in  refusing  to  allow  appellants  to  show 
by  the  contents  of  ttie  letters  from  plalntUts 
that  they  admitted  that  they  had  not  de> 
posited  the  money  In  the  First  National  Bank 
at  Meridian,  tbe  letters  having  been  shown 
to  have  been  lost  ae  destnqred. 

B«reraed  and  remanded. 


(a  Hlaa.  U) 

SPANN  et  al.  v.  GRANT. 
(Supreme  Court  of  Mississippi.  Nov.  28,  1908.) 
JOINT  OBLIOATION— PLBADINO-TARIANCS. 
1.  Where  the  declaration  is  on  a  joint  obliga- 
tion of  defendants,  but  the  proof  shows  that  one 
is  not  liable,  there  can  be  no  recovery  against 
the  others. 

App«il  from  Circuit  Court,  Lauderdale 
County;  Q.  Q.  Hall,  Judge. 

Action  by  M.  R.  Grant  against  B.  O.  Spann 
and  otlien.  From  a  judgment  In  favor  of 
plaintiff,  defendant  8.  Q.  Spann  and  another 
appeal.  Reversed. 

W.  T.  Houston  and  Miller  &  Baekin,  for 
appellants.  A.  8.  Boaeman,  for  appdlee. 

WHITFIELD,  O.  J.  This  l8  an  action  by 
11.  B.  Grant  against  S.  G.  Spann,  T.  M. 
Spann.  and  Albert  Oliver,  jointly.  The  dec- 
laration in  this  case  contains  two  counts. 
In  tbe  first  count,  the  plaintiff  sought  to 
cbaige  defendants,  jointly,  for  the  value  of 
tbe  lumber  alleged  to  have  been  sold  and  de- 
llTered  to  them  at  their  request.  The  sec- 
ond count  contains  two  parts.  In  the  first 
part,  plaintiff  seeks  to  enforce  a  mechanic's 
Iten  for  the  lumber.  In  tbe  second  part  of 
tbe  second  count,  the  plaintiff  seeks  to  bind 
tbe  amomit  alleged  to  be  still  in  the  hands  of 
tbe  owners— the  two  Spanna— and  dne  to  the 
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contractor,  Albert  Oliver,  nnder  lectlcn  27U 
of  the  Code  of  1882.  Tbe  testimony  In  the 
case  demonstrated  tbe  tact  tbat  tbe  Spanns 
bad  overpaid  tbe  contractor  some  $400.  At 
the  conclnai<»i  of  the  evidence,  this  occurred, 
as  abown  by  the  record:  Gonnael  for  appd- 
lee  said:  "For  the  purpose  of  fflcilitatlng  the 
trial  of  the  case,  and  In  order  to  get  through 
vlih  It,  It  is  agreed  that  tbe  second  count 
of  tbe  declaration  will  be  withdrawn  (that  la, 
the  part  that  I  will  Inclose  In  bra<^ets  on 
tbe  declaration),  and  the  case  will  be  submit- 
ted to  tbe  Jury  on  InstmctlonB.  By  tbe 
Oonrt:  Let  It  stand  iq>on  the  IlaMUty  of 
Major  Spann  for  bis  original  ondertakli^. 
By  Counsel  tot  Appellee:  Tbafs  It;  yes, 
sir."  The  coonsel  tor  appellee  urges  to  his 
brief  tiiat  all  tbat  was  meant  to  be  with* 
drawn  was  what  we  bare  denominated  the 
second  part  of  the  second  count,  bat  what 
we  bave  Just  quoted  fnnn  On  record  clearly 
sbows  Uut  Ibe  canse  was  tried  alone  on  the 
first  connt  as  we  bave  stated  It;  the  only 
effort  being  to  bold  the  three  parties  jointly 
on  the  genentl  count  to  assumpsit  for  lum- 
ber sold  and  delivered.  Mrs.  T.  M.  Spann 
was  tbe  owner  of  tbe  lot  MaJ.  Spann  was 
her  husband,  and  acted  as  her  agent  OIlTer 
was  the  contractor,  and  Bits.  Spann  bad 
nothing  to  do  with  tiie  contract  for  the  build- 
ing of  tbe  bouse,  or  with  the  contract  for 
tbe  purchase  of  tbe  lumber.  PUUntlfl  does 
not  pretend  tbat  die  did.  Ma].  Spann  made 
tbe  contract  to  writing  with  Oliver,  ths  Qim- 
tractor  for  tbe  building  of  the  bouse.  The 
arrangement  by  which  tbe  paymento  were 
to  be  made  was  this:  Tbat  Oliver  should  or- 
der tile  lumber,  and  It  was  paid  for  by  cbedis 
drawn  by  Maj.  E^ann  and  indorsed  by  OU- 
ver  against  tbe  fund  to  the  bank,  f4,100.  As 
the  case  went  flnal^  to  the  jury,  tiie  only  Is- 
sue presented  was  who  was  primarily  liable 
tor  the  value  of  the  lumber  sued  for.  Very 
much  testimony  was  token  on  this  point 
Tbe  platotifl  did  not  withdraw  tbe  second 
count  <tf  tbe  declaration  until  he  discovered 
that  Maj.  Spann  bad  oveipald  tbe  contractor, 
Oliver.  A  remarkable  fact  to  the  ease  is  tbat 
the  platotifl  himself  testifies  that  Oliver  owes 
him  nothtog.  and  the  court  tostead  of  leav- 
ing Oliver's  liability  to  the  jury,  gave  a  per- 
emptory tostroction  to  find  for  Oliver.  Oli- 
ver also  made  a  motion  for  a  new  trial,  but 
for  some  unexplained  reason,  withdrew  It 
A  careful  consideration  of  the  whole  case 
makes  It  perfectly  plain  that  this  was  an 
effort  to  declare  iqran  a  jotot  contract  and  to 
recover  upon  a  several  one.  If  Oliver  was  a 
primary  debtor,  Spaim  was  not  end  yet  tbe 
llablllfy  Is  declared  on  as  a  jotot  one,  tbe 
suit  was  conducted  throughout  as  a  joint 
one.  and,  wbra  the  proof  disclosed  beyond 
controversy  tbat  it  was  several,  the  court  to- 
stead of  Instructing  tbe  jury,  as  it  ought  to 
have  done,  to  find  for  tbe  defendants,  the 
Spanns,  allowed  tbe  case  to  go  against  the 
Spanns  alone,  after  having  given  a  per- 
emptory Instmetlon  for  OUver,  one  of  the 


Digitized  by 


Google 


S18 


85  BOUTUUItN  BEPORTBIB, 


parties  ancged  to  luTe  been  primarily  and 
jointly  Hable.  The  case  of  KImbrongb  t. 
Bagadala,  69  Mlsa.  674,  18  Bontb.  830,  con- 
trola  tbe  cub.  Tt%  court  abonld  hava  clren 
Um  peremptory  faurtmctlon  asked  Iqr  tbe 
Spamia.  Tbe  effort  to  UM  tbe  Spaniis  seona 
to  bare  been  cleariy  an  aftothougbt  bctfn 
of  tiie  InsolTeney  of  OUrer  and  Us  abandon- 
ment of  bis  contracts. 
Berersed  and  remanded. 


(SSHIn,  tt) 

PORTEB  T.  an^ATSL 

(Snpreme  Ooort  of  Mlaslsdppi.  Nor.  28, 190S.) 

HAUCIOUS  INJtrRT  TO  PROPBRTT— BVTDBNCB^ 
SUrPICIENCY— STATUTORY  orFENSEB. 

1.  Where  defeodaat  was  runDtog  hii  hone, 
in  a  boggy^  down  s  public  highway  from  ooe 
■Ide  of  the  road  to  the  other,  and,  on  bdog 
wanied  that  he  might  ran  over  women  In  the 
highway,  aaid,  "D— - —  the  women!"  and  there- 
after ran  Into  the  horse  of  tbe  proBecntiiig  wit- 
oess,  iajurins  It,  and  tbe  road  was  aome  20 
feet  wide,  and  If  defendaot  had  tcmed  fo  tbe 
right  he  wonld  not  haTO  injured  the  horse,  he 
wai  pn^rlr  coDrlcted  under  Code  1892,  fi  1316, 

{mniabins  any  peraon  guilty  of  willful  and  tna- 
idouB  trespass  on  the  property  of  another,  "for 
which  no  other  penalty  Is  prescribed."  though 
he  might  also  hare  been  panished  under  section 
8902,  for  not  keeping  to  the  righft  hand  In  the 
road. 

2.  The  act  was  not  punishable  under  sections 
1022;  120^  pnnlshing  malidoos  injury  to  anl- 
niala. 

Appeal  from  Qlrcnlt  Gonrf;  Holmes' Oonn- 
tyi  W.  S*.  Bteraii;  Judge. 

KU  Porter  was  convicted  In  tbe  drcnlt 
oonrt  of  tbe  crime  of  malldons  trespass  on 
bis  appeal  from  a  conviction  In  Jnatlc^a 
conrt  and  ai^Kals.  Affirmed. 

The  affidavit  was  made  by  one  Brvln, 
and  charges  "that  Bill  Porter,  on  May  8, 
1903,  did  commit  a  willful  and  malicious  trea- 
pasfl  upon  the  horse  of  affiant  by  driving  a 
buggy  shaft  Into  the  hip  of  affiant's  horse.** 
Brvln  testlfled  for  the  state,  on  the  trial  of 
tbe  case,  that  he  was  going  to  a  public  din- 
ner at  a  church,  and  when  he  got  near  the 
church  he  met  Porter  with  a  buggy  and 
borse;  that  when  be  first  saw  him  he  was 
about  60  yards  from  blm,  running  bis  horse, 
and  going  from  one  aide  of  the  road  to  the 
other,  and  he  (witness)  commenced  throwing 
op  bis  hands  to  keep  Porter  from  running 
over  two  women  Just  ahead  of  him;  that 
there  was  a  man  In  the  buggy  with  Porter, 
and  when  they  got  near  tbe  women  this  man 
grabbed  the  lines,  bpt  Porter  would  not  let 
blm  hare  them,  and  this  man  said,  "Look 
out.  Bin,  yon  will  mn  over  tbe  women  T'  and 
BUl  said,  "Damn  tbe  womenH'  That  Bill 
was  still  In  the  road,  but  the  women  got  to 
one  side,  and  Porter  passed  them,  and  ran 
into  his  (witness')  borse,  ranning  tbe  shaft 
of  hla  bnggy  into  the  hip  of  his  borse;  that 
tbe  road  was  16  or  20  feet  wide  at  that  point, 
and  that  the  borse  was  running;  that,  If  Por- 
ter bad  turned  to  his  right,  be  could  have 
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passed;  fliat  tbere  was  do  prevJons  bad  fe^ 
log  between  blm  and  Porter.  Defendant; 
aftw  the  state's  evidence  was  all  in,  asked 
flie  court  to  ttcclode  it,  and  grant  a  per^p- 
tory  Instnictlra  to  find  defendant  not  gailty. 
Tbe  court  overruled  tbe  motion,  and  defend- 
ant exerted.  It  la  contowled  tor  appellant 
tbat  tbws  was  no  malice  abown,  and  tbat  it 
la  shown  tlut  defendant  was  guilty  of  t1o> 
latlng  section  8902  of  tbe  Oode  of  1892,  and 
fbr  tbeae  two  reaaima  be  could  not  be  eon* 
Tlcted  under  section  181K. 

W.  Ii.  Dyer,  for  appellant.  J.  N.  Slowets, 
Asst  Atty.  Qen.,  for  tbe  State. 

OAmoON,  J.  The  horrible  condnet  ot 
the  accused,  his  absolute  recklessness,  as 
shown  by  tbe  evidence  for  tbe  state,  supplied 
both  malice  and  wlllfnlness,  and  be  was 
properly  convicted  under  Code  1892,  |  1815. 
We  cannot  take  the  view  that  he  was  not 
properly  convicted  because  by  the  words  In 
that  statute,  **for  whlcli  no  other  penalty  is 
prescribed,"  be  m^ht  have  been  also  cbaiw 
ged  and  convicted  under  Code  1892,  |  8902, 
for  not  keeping  to  tbe  rigbt  hand  In  a  pub- 
lic road.  He  remains  liable  for  that  dis- 
tinct otTense  under  tbat  section,  and  sec- 
tions 1022  and  1209  do  not  aivly  to  the  case 
at  bar,  there  being  here  no.  specific  spirit  of 
revenge  against  the  owner,  or  wanton  cruelty 
to  tbe  horse,  or  any  specific  purpose  to  ma- 
liciously or  mischievously  injure  tbat  partic- 
ular hOTse.  Tbe  result  arose  out  of  a  spirit 
of  general  abandoned  deviltry,  which  was 
tantamoimt  to  willfulness  as  to  all  otea  and 
all  animals  be  might  confront 

Affirmed. 


(O  Uhm.  m) 

UATEB  T.  MARTIN. 

OSapreme  Court  of  Mississippi.   Nov.  28,  lOOS.) 

PARTT  WALLB— AORBBHENT  TO  BUILD-SN- 
FORCBHBNT  BT  VENDEE-ADVERSE  F0S8U- 
8I0N-BXT.E17r-A8SUl>PTI0N  OV  PATMBIT 
B7  VBNDBB. 

1.  An  agreement  by  a  lot  owaer  to  pay  half 
tbe  valae  of  a  wall  to  be  built  bj  an  adjoiniac 
owner  does  not  run  with  the  land,  and  Is  not 
enforceable  by  the  vendees  of  Biich  adjoining 
owner. 

2.  Where  damage  to  a  wall  built  on  the  land 
of  an  adjoining  owner  was  done  dnring  the  ten- 
anoy  of  a  certain  owner  of  tbe  buildiDx  of 
which  tbe  wall  was  a  part,  snch  owner  aIon« 
coald  ane  for  such  damage,  and  an  action  woald 
Dot  He  by  hla  vendee  under  an  assignment  of 
claims  for  acts  In  consequence  whereof  the 
building  "upon  said  premises"  had  been  dam- 
aged. 

3.  Adverse  possession  of  a  building  of  wbldi 
a  wall,  constructed  with  the  expectation  that 
it  would  be  a  partv  wall,  bat  by  mistake  boUt 
wholly  on  the  land  of  an  adjoining  proprietor, 
formed  a  part,  does  not  give  tbe  possessor  any 
right  of  action  for  damages  to,  at  the  most, 
more  than  tbe  half  of  the  wall  Intended  for  the 
support  of  his  building. 

4.  Each  porchaser  of  either  lot  on  whkk  ■ 
party  wall  nas  been  placed  has  the  right  to  a»- 
sume  that  any  compensation  as  between  their 
vendors  has  been  paid. 
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Appeal  from  Clrcutt  Court,  Warrw  Ooan- 
ty;  Geo.  Anderson,  Judge. 

Action  Anna  F.  O.  Mftrtin  against  Bab- 
ette  Mayer.  From  a  jndgment  for  plalntUf, 
defendant  appeals.  Reversed. 

Dabney  A  McCabe,  for  appellant  Uagm* 
der,  Bryion  4k  Dabn^,  tor  appellee, 

CALHOON,  J.    This  was  an  action  for 
damages  by  Mrs.  Martin  against  Mrs.  Mayer, 
arising  out  of  the  construction  of  an  attach- 
ment to  a  brick  wall,  which  Mrs.  Martin 
claimed  to  be  her  individual  proper^,  and 
the  latter  claimed  to  be  a  party  wall,  to 
which  she  had  the  right  to  build,  and,  for 
reasons  to  be  shown,  without  compensation. 
In  her  original  declaration,  consisting  of 
two  coimts.  filed  March  21,  1802,  Mrs.  Mar- 
tin sets  up  in  the  first  count  tliat  she  la  the 
owner  of  the  lot  on  wlilch  the  wall  stands; 
tliat  she  acqtilred  title  from  one  Caesar; 
that  on  the  lot  was  a  two-story  brick  build- 
ing, of  which  the  wall  was  part,  which  Cae- 
sar bad  erected;  ttiat  Mrs.  Mayer,  owning 
an  adjoining  lot  on  the  south  side,  built 
thereon  a  two-story  brick  building,  and 
wrongfully  cut  into  the  wall,  while  Caesar 
was  the  owner,  using  it  for  part  of  the  new 
building,  and  thereby  became  liable  to  her 
for  $500,  that  being  half  the  value  of  the 
wall;  and  Mrs.  Martin  bases  her  right  of 
action  on  an  assignment  by  Caesar  to  her. 
TbiB  second  count  also  bases  the  right  of  ac- 
tion on  Caesar's  assignment,  and  claims 
damages  In  {1.000,  because  of  the  Improper 
coustroctloD  of  the  annex  injuring  the  old 
wall.   The  third  count,  filed  a  year  after,  is 
-without  reference  to  Caesar's  assignment 
and  proceeds  on  the  basis  of  the  ownership  of 
Mrs.  Martin,  and  the  unlawful  appropriation 
of  tbe  south  wall  by  Mrs,  Mayer  in  erecting 
ber  annex,  and  claims  $S00  as  half  the  value 
of  the  wail.   Under  this  count  her  claim  de- 
veloped on  the  trial  as  a  claim  of  title  by 
prescription  by  continuous  adverse  posses- 
sion of  the  south  half  of  the  wall  by  ber  and 
tboae  nnder  whom  she  claimed  for  more  than 
10  years.  This  Is  in  fact  the  auestlon  of  the 
case  in  view  of  the  rulings  of  the  court  be- 
low, and  it  is  Indisputably  true  from  the  tet- 
timony  that  there  was  continuous  exclusive 
possession  of  the  building  of  wbltii  all  the 
old  wall  was  part  by  Mrs.  Martin  and  others 
for  about  30  years,  tbe  only  remaining  ques-, 
tfoii  as  to  this  being  whether  it  vras  adv^ve 
and  continuous  under  color  of  title  or  under 
tbe  deeds.  Caesar,  under  whom  Mrs.  Martin 
immediately  claims,  conveyed  to  her  on  De- 
cember 31,  1900,  a  certain  lot  29  feet  wid'^ 
north  and  south  by  73  feet  9  inches  long  eas 
and  vrest,  on  which  was  the  building  of  which 
tbe  old  vrall  was  part,  though  it  appears  ttiat 
In  fact,  unknown  to  any  of  the  owners  of 
eltber  lot,  the  whole  of  tbis  wall  was  on  the 
lot  now  owned  by  Mrs.  Mayer,  the  appellant, 
tmder  tbe  calls  of  the  deeds.   Caesar,  having 
conveyed,  as  stated,  to  Mrs,  Martin  on  De- 
cember 31,  1900,  afterwards,  on  January  21, 


IWtt,  cKSCOted  to  her  tbe  asslgDibait  nCer> 
red  to,  whldi  Is  In  the  following  words:  *1 
hereby  assign,  transfer,  set  over,  and  deliver 
VQto  the  said  Anna  F.  O.  BCartin  all  claims 
of  any  and  every  kind  whatsoever,  together 
with  mil  rl|^  at  action  which  I  have,  or 
whldi  I  may  be  supposed  to  have,  agabut 
Babette  Mayer  for  damages  for  any  and  all 
acta  done  by  Mm  [hw?]  by  way  of  any 
UDlawtnl  trespass  on  the  said  propMty,  by 
way  of  any  unlawful  entry  npcm  tbe  ssme, 
sod  by  way  of  any  acts  In  conseqoenoe 
whereof  the  building  upon  said  premises  has 
been  damaged."  The  plaintiff,  Bfrs.  Martin, 
asked  but  one  Instruction,  and  the  court 
granted  It,  as  follows  (italics  ours):  "l^e 
court  Instrncts  tiie  Jury  to  find  for  liie  plain- 
tiff and  assess  her  damages.  She  i*  enHfkd 
io  recover  one-half  -of  the  value  of  the  wall 
at  tbe  time  It  was  taken,  as  shown  by  the 
evidence,  and  six  per  cent.  Interest  thereon 
from  November  1, 1899,  to  date;  and  If,  from 
the  evidence,  they  believe  that  her  ?milding 
was  damaged  by  the  erection  ot  the  defend- 
ant's building  and  the  joining  of  the  same  to 
her  building,  they  will  also  find  for  her  snoh 
additional  sum  as  they  may  believe  from  the 
evidence  Is  sufficient  to  compensate  for  sucb 
injury."  The  cour.  refused  a  peremptory  in- 
struction asked  by  Mrs.  Mayer  to  find  for 
defendant,  refused  one  to  find  tor  her  if  the 
evidence  showed  that  tbe  wall  was  built  as 
a  party  wall,  refused  one  that  the  jury  leave 
the  use  of  the  wall  by  defeudant  out  o:  con- 
sideration and  consider  only  whether  ox  not 
W.  J.  Caesar  was  damaged  by  the  antex, 
and  finally  refused  one  that  the  plalntiiT 
could  recover  nothing  for.  the  use  of  the  wall. 

The  cour.  must  have  taken  the  view  from 
the  evldencv  ttiat,  independently  of  Caesar's 
deed  to  her.  Mrs.  Martin  bad  title  by  pre- 
scription to  tbe  south  half  of  the  wall.  Tbe 
instruction  having  been  peremptory  to  find 
for  plalntlfT,  the  following  must  be  taken  as 
absolutely  true  from  the  evidenpe:  The 
plaintiff,  Mrs.  Martin  claims  title  through 
successive  conveyancee  from  Stanton  &  Mc- 
Kenna.  The  defendan.,  Mrs.  Mayer,  claims 
title  through  successive  conveyances  from 
Bebecca  Holloman.  In  1867,  1868,  and  1869, 
Stanton  &  McKenna  owned  the  north  lot 
I  and  Holloman  owned  the  south  lot,  the  two 
adjoining.  At  some  time  during  these  three 
years,  both  lots  being  vacant,  Stanton  &  Mo- 
Senna  desired  to  erect  and  did  erect  a  two- 
story  brick  building,  the  souia  wal3  of  which 
they  designed  to  put  one-half  on  their  own  lot 
and  one-half  on  Holloman's.  Both  they  and 
Holloman  thought  tills  was  done,  but  all 
were  mistaken,  tCnA  tbe  wall,  as  a  matter 
of  fact,  was  put  wholly  on  Holloman's  lot. 
Before  the  building  was  erected.  It  waa  verl}- 
aliy  agreetl  between  Stanton  &  McKenna  and 
Holloman  that  the  south  wall  of  the  building 
should  be  a  party  wall,  and  joist  holes  were 
left  in  it  for  that  purpose,  and,  whenever 
Holloman  saw  fit  to  build,  she  was  to  pay 
Stanton  He  McKenna  for  one-half  of  the  wall. 
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Stanton  ft  HeKenna  nercv  commmilcated 
the  fact  of  this  agreement  to  their  Immedi- 
ate Tondee  when  they  sold  In  December, 
1868^  nor  did  Holloman's  heirs,  vhen  they 
sold  In  March.  1882,  and  no  Bahseqaent  own- 
a  of  eltha  lot  knew  auTthtng  about  such 
agreement  until  the  present  controveny  he- 
tween  Ifrs.  Martin  and  Mn.  Mayer  develop- 
ed It  after  the  erection  Mrs.  .Mayer  of  her 
annex  to  the  wall.  By  actual  measnrements 
under  the  calls  of  the  conreyances,  none  of 
them  from  Stanton  &  McKenna  down  to  Mrs. 
Martin  take  In  any  of  the  old  wall.  The  Ter« 
diet  of  the  Jury  for  (240  was  undoabtedly  re- 
sponaWe  to  the  peremptory  charge  that  Mrs. 
Martin  was  entitled  to  recover  one-half  the 
value  of  the  wail,  and  it  Is  plain  that  the  jury 
found  no-  damages  for  injury  to  the  old 
building  by  any  improper  construction  of 
the  new.  There  was  much  and  strong  evi- 
dence  that  not  only  was  there  no  damage, 
but  that  the  old  building  was  actually 
strengthened  and  benefited  by  the  annex. 
It  Is  the  law,  as  we  think,  and  It  seems  to  be 
conceded,  that  Holloman's  agreement  with 
Stanton  &  McKenna  to  pay  half  the  value 
of  the  wall  when  she  should  build  did  not 
run  with  the  land,  even  if  the  conveyance 
by  its  description  embraced  the  land  on 
which  the  wall  stood.  The  vendees  of  Stan- 
ton &  McKenna,  near  or  remote,  cannot  avail 
of  this  agreement.  It  must  be  assumed.  In 
the  attitude  of  this  case  before  us,  that  not 
one  of  the  seven  conveyances  executed  from 
Stanton  &  McKenna  down,  before  there 
ever  was  any  to  Mrs.  Martin,  embraced  the 
land  on  which  the  wall  stands.  The  deed 
from  Caesar,  her  Immediate  vendor,  to  her, 
does  not  embrace  it;  nor  does  her  previ- 
ous deed  to  the  trustee,  nor  his  to  Caesar. 
If,  in  law,  the  agreement  did  run  with  the 
land.  It  is  conclusive  that  Caesar  alone  could 
sue  Mrs.  Mayer  for  one-balf  ot  the  wall,  be- 
cause Mrs.  Mayer  erected  her  annex  while 
Caesar  was  the  owner,  and  bis  assignment 
transfers  no  right  to  Mrs.  Martin  to  sue  for 
this.  In  this  view,  Caesar  alone  could  sue. 
We  cannot  subscribe  to  the  contention  that 
Mrs.  Martin  can  recover  this  value  because 
at  one  time  she  occupied  the  bouse  of  which 
the  wall  was  a  part  for  more  than  10  years. 
As  to  this  it  is  sufficient  to  say  that  she  did 
not  so  occupy  as  owner  of  the  wall,  nor 
did  any  one  of  the  antecedent  purchasers  of 
the  north  lot.  The  first  deed  to  her  is  of  date 
May  11,  1884,  and  It  does  not  include  the 
wall,  and  her  deed  to  the  trustee  was  of  date 
May  10,  1891,  and  Caesar's  deed  to  h»  Oc- 
tober 10,  1898,  and  none  of  these  embraced 
the  wall.  Doubtless  all  assumed  that  the 
conveyances  embraced  at  any  rate  the  north 
half  of  the  wall.  If  they  ever  thought  about 
it  at  all,  and  the  claims  to  this  may  be  or 
not  well  founded;  but  we  repudiate  the  idea 
that  it  may  be  extended  to  the  south  half 
of  a  wall,  which,  as  was  very  plainly  to  be 
seen,  was  bollt  as  a  party  wall,  on  the 
ground  ot  open,  notorious  adverse  posses- 


alon.  If  Mrs.  UartlD  bad  never  bought  from 
Caesar,  is  there  any  court  on  earth  which 
woald  sustain  her  In  an  actloa  <tf  ejectmeot 
against  him  for  the  aou&  half  of  the  wall 
because  of  adverse  possession?  But  her  po- 
sition here  la  that  she  is  the  owner  of  the 
south  half  of  the  wall,  which  Is  plainly  a  par^ 

wall,  by  adverse  possession,  when,  but  for 
Caesar's  conveyance  to  her,  she  would  not 
have  the  slightest  titie,  eltho'  legal  or  ett 
ultable,  to  any  land  there  at  all,  and  this 
conveyance  does  not  embrace  the  south  half 
of  the  wall.  It  seems  to  us  the  most  she  can 
claim  In  damages,  if  anything,  is  to  the 
north  half  of  the  wall. 

Proceeding  on  the  idea  that  the  wall  was 
in  fact  placed  on  the- boundary,  one-balf  on 
each  lot,  which  is  the  utmost  that  Mrs.  Mar- 
tin can  possibly  claim,  this  case  Is  settled  by 
Kells  V.  Helm,  56  Miss.  700,  on  the  ground 
that  each  purchaser  of  either  lot,  finding  the 
party  wall  so  built,  had  the  right  to  assume 
tliat  any  otmipensation  as  between  Stanton  A 
McKenna  and  Holloman  bad  been  paid. 

Beversed  and  remanded. 


(«  FU.  US) 

BALDWIN  et  al.  v.  STATHL 
(Supreme  Court  of  Florida,  Division  B.  Oct 

20.  1903.) 

IiARCBNT— INDICTMBNT  —  STTFFICIBNCT — 
VBNUB-IHSTBUCnONS— BVmBNCBI. 

1.  rnder  Rev.  St.  1882,  f  28M,  the  omission 
of  the  word  "felonioasly"  from  an  iofwination 

for  larceny  Is  not  fatal,  nor  does  such  omission 
make  the  information  so  vague,  indistinct,  and 
indefioite  as  to  mislead  the  accused  and  embor* 
rasa  him  In  the  preparatitm  of  his  defense,  or 
expose  him,  after  conviction  or  aogaittal,  to 
■abstantial  danger  of  a  new  prosecution  for  the 
same  offense. 

2.  In  an  information  for  larceny  the  addition 
of  the  words  "lawful  mon^  of  the  United 
States"  to  the  allegatkm  of  value  is  neither  nec> 
essaiT  nor  usoal, 

8.  When  the  crime  Is  alleged  to  have  taken 
place  in  a  certain  county,  the  omission  of  the 
words  "then  and  there  being  found"  from  aa 
information  for  larceny  is  not  fatal. 

4.  It  la  not  error,  after  charging  that.  In  or- 
der to  oonvict,  the  jniy  mnst  be  satisfied  he< 
yond  a  reasonahle  doabt  of  defendant's  guilt, 
and  defining  the  phrase  "reasonable  doubt,'"  to 
refuse  to  charge:  "If  from  the  testimony  in 
this  cause  there  arises  In  your  minds,  or  in  the 
minds  of  either  of  yon,  a  reasonable  donht  as 
to  defendant's  guilt,  yon  cannot  find  such  de- 
fendant guilty." 

6.  An  instraction:  "To  constitute  a  person  a 
principal  in  the  commission  of  larceny,  the  per- 
son must  have  been  actually  present  at  Its  com- 
mission,"  ignores  the  Idea  of  constmctlve  pres- 
ence, and  Is  properly  refused. 

6.  Instructions  that  invade  the  province  of 
the  jury,  single  out  and  emphasise  specific  parts 
of  tne  testimony  for  consideration  without  ref< 
erence  to  other  parts,  and  are  argumentative 
are  properly  refused, 

7.  A  charge  in  a  prosecution  for  larceny  that 
"any  participation  in  a  general  fdonious  plan, 
provided  audi  plan  be  concocted,  and  there  be 
actnal  or  constructive  presence,  is  enough  to 
make  one  a  principal  as  to  any  crime  commit- 
ted in  the  execution  of  such  plan,"  Is  not  error 
when  joined  with  other  ehazgea  to  the  effect 

fa.  Sea  Laroray.  veL  U,  Out.  Dig.  i  Tfc 
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that,  to  be  coDTicted  of  lareeny  ti  a  principal, 
one  most  be  actoallr  or  constraetively  present 
St  tbe  specific  larceDy  charged  in  the  Informa- 
tion, and  that  preTioos  conaent  or  procarement 
of  Uie  caption  and  asportation  or  the  sabse- 
quent  reception  of  the  thing  itolen,  or  aiding, 
concealiDg,  or  diaporing  of  it,  will  not  make 
one  a  pnnctpal. 

8.  lo  a  prosecution  of  A..  B.,  and  C,  for  lar- 
ceny, the  testimony  of  A.  u  to  a  general  scheme 
concocted  among  them,  whereby  B.  was  to  get 
grain  from  the  warehonse  of  D.  and  pat  It  in  a 
Bhed,  from  which  A.  was  to  haul  it  to  G.*s  bam, 
is  the  direct  evidence  of  the  witness  against  all, 
and  not  snbject  to  objection  by  the  codefend- 
ants,  as  wonid  be  an  extrajadicial  declaration 
or  admission  of  a  conspirator  after  the  con- 
spiracy was  ended.  Testimony  as  to  the  acts 
of  the  conspirators  three  weeks  after  the  date 
of  the  alleged  larceny  charged  is  admissible  if 
done  in  pursuance  of  the  general  scheme  or  con- 
qpiracy  of  which  the  crime  charged  was  a  part. 

9.  A  motion  to  strike  tlie  whole  testimotqr  of 
a  witness,  when  a  part  of  It  la  admissible,  ts 
propra-l^  refased. 

10.  Evidence  examined,  and  found  anfflcient  to 
sustain  the  verdict  as  to  Albert  TUlman,  bot 
insufficient  as  to  Emery  Baldwin. 

{Syllabas  by  the  Court.) 

Error  to  Criminal  Court,  Volasla  County; 
Isaac  A.  Stewart,  Judge. 

Emery  Baldwin  and  Albert  Tillman  were 
convicted  of  larceny,  and  bring  error.  Af- 
firmed as  to  Tillman,  and  reversed  as  to 
Baldwin. 

Pope  &  Pope  and  Bert  Fish,  Cor  plaintiffs 
In  error.  J.  B.  WUtfleld.  Atty.  Gen.,  for  the 
State. 

COCKRELL,  J.  An  Information  for  grand 
larceny  was  filed  against  Emery  Baldwin, 
Albert  Tillman,  and  one  John  Marshall. 
Marsball  pleaded  guilty.  Baldwin  and  Till- 
man defended,  bat  were  found  gnilty,  and 
sentenced  to  the  state  prison  for  five  years. 

Tbe  Information,  omitting  formal  parts, 
cbarges  that  tbe  above-named  persons,  wltb 
force  and  arms,  certain  described  oats, 
ground  feed,  and  bran,  of  tbe  total  value  of 
faOJiO.  of  the  property,  soods.  and  chattels 
of  one  G.  A.  Dreka,  did  take,  steal,  and 
carry  away. 

The  first  assault  upon  the  Information 
arises  out  of  the  omission  of  the  word  "felon- 
lonaly."    Rev.  St.  1892,  S  2894,  Is  as  follows: 
"It  shall  not  be  necessary  to  allege  In  an  In- 
dictment that  the  offense  charged  Is  a  felony, 
or  felonious,  or  done  feloniously,  nor  shall 
any  indictment  or  complaint  be  quashed  or 
deemed  Invalid  by  reason  of  the  omission  of 
the  words  'felony,'  'felonious,*  or  'felonious- 
ly.' "   Bat  counsel  for  the  plaintiffs  In  error 
coDtend  tbat  these  words  were,  before  such 
legislation,  necessary  to  show  technically  tbe 
grade  of  the  crime  as  a  felony,  and  not  a 
misdemeanor,  and  that  the  le^slatlre  dis- 
pensation went  no  forther  than  to  do  away 
wltb  such  technicality,  and  that  there  was 
and  Is  additional  need  of  the  ose  of  the  word 
"feloniously"  In  the  Instant  offense  to  em- 
brace the  "criminal  Intent,"  and  that  with- 
out this  word  that  Intent  necessary  to  chaise 
tbe  offense,  to  single  out  the  "nature  and 
cause  of  tbe  accusation,"  is  lacking.  It  may 


be  that  In  certain  statutory  offenses,  where 
the  act  Is  Innocent  or  criminal  according  to 
the  motive  that  prompted  it  the  word  "felon- 
iously" would  be  necessary  to  solve  the  am- 
biguity; yet  In  this  case  there  can  be  no 
such  difficulty.  It  Is  charged  that  the  ac- 
cused with  force  and  arms  did  take,  steal, 
and  carry  away  the  personal  property  of  an- 
other. Webster  defines  "steal"  thus:  "To 
take  and  carry  away  feloniously;  to  take 
without  right  or  leave  and  with  Intent  to 
keep  wrongfully;  as  to  steal  the  personal 
goods  of  another."  We  cannot  say,  there- 
fore, In  tbe  language  of  section  2893,  Rev.  Bt 
1892,  that  the  information  'is  so  vague.  In- 
distinct and  Indefinite  as  to  mislead  the  ac- 
cused and  embarrass  falm  In  the  preparation 
of  his  defense,  or  expose  him  after  conviction 
or  acquittal  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense."  A  simi- 
lar Indictment  was  held  good  In  Iowa,  In  the 
absence  of  such  statute.  See  State  v.  Griffin, 
79  Iowa,  568,  44  N.  W.  813.  See,  also,  Tumlp- 
seed  V.  State,  46  Fla.  — ,  33  South.  851. 

There  Is  no  merit  in  tbe  contention  that 
the  information  should  allege  the  kind  of 
money  In  which  the  property  was  valued. 
The  charge  la  not  for  the  larceny  of  "money." 
and  the  addition  of  the  words  "lawfal  money 
of  the  United  States"  In  the  allegation  of 
value  Is  neither  necessary  nor  nanal.  2  BUb. 
New  Crlm.  Prwe.  S  715. 

It  Is  contended  that  the  Information  Is  bad 
In  not  stating  where  the  proi>erty  was,  and 
in  not  stating  tbe  ownership  of  the  property 
at  the  time  of  the  alleged  larceny.  The  grain 
Is  alleged  to  be  of  tbe  property  of  one  G.  A. 
Dreka,  and  the  crime  is  alleged  to  have  tak- 
ea  place  In  Volusia  county.  This  attack.  It 
seems,  Is  based  on  tbe  omission  of  tbe  words 
"then  '  and  there  being  found,"  somethaes 
found  In  such  Indictments.  The  omission  of 
these  words  does  not  vitiate  the  Information. 
2'Blsh.  Crhn.  Proc.  |  697.  and  cases  cited. 

Several  errors  are  assigned  upon  the  giving 
and  refusing  to  give  certain  charges.  The 
second  Instruction  requested  by  the  defend- 
ants was  sufficiently  covered  by  the  first  In- 
struction given  at  tbeir  Instance,  and  no  er- 
ror was  therefore  committed  in  ItB  refusal. 

It  is  admitted  that  the  seventh  instruction 
was  covered  by  other  charges,  excepting  only 
the  part  as  follows:  "And  If  from  the  testi- 
mony in  this  cause  there  arises  In  your 
minds,  or  In  the  mind  of  either  of  you,  a  rea- 
sonable doubt  as  to  defendants'  gnllt,  you 
cannot  find  such  defendants  guilty."  The 
court  gave  the  usual  charge  that  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt, 
and  defined  the  phrase  "reasonable  doubt." 
The  charge  quoted  Is  objectionable  In  that  it 
tends  to  drive  the  Jurors  apart,  rather  than 
to  get  them  together;  It  is  a  breeder  of  mis- 
trials. Jurors  know  tbeir  verdicts  mast  be 
nnanimous,  and  It  Is  not  in  the  Interest  of 
a  due  administration  of  Justice  to  urge  upon 
each  Individual  the  duty  of  "standing  pat." 
A  more  specific  objection  to  the  cha^  Is  the 


Digitized  by 


Google 


222 


85  SOUTHERN  RBPOBTBB. 


(Fla. 


UK  Of  tbe  word  "arlsea."  It  is  not  that 
doQbt, .  that  "reasuiBble  Oonbt"  that  may 
come  to  the  juror  after  carnally  w^hlng 
and  considering  all  the  ertdencer  and  nttear 
full,  fair,  and  firee  dlacnsslon  -with  his  fel- 
lows, bnt  snch  reasonable,  doubt  as  may 
hastily  arise  In  hta  mind,  be  It  only  tm  a 
moment  Gotusel  cites  us  no  aothorlty  to 
sustain  such  a  cliarg^  nor  do  we  thlidc  It 
sound  in  principle.  Bee  Barker  t.  State,  40 
Fla.  178,  2*  South.  e&. 

The  ninth  reamsted  Insbuctlon:  "To  con- 
stitute a  person  a  principal  in  tiie  conunhk 
slim  of  larceny  as  dharged  In  the  Infonna^ 
tion,  the  person  so  cbarsad  must  have  been 
actually  jwesent  at  the  comndssion  ot  the 
larceny  duuged,  or  he  cannot  be  conTlcted." 
was  pnq^ly  itfased.  The  langnage  Is  m- 
tfarely  too  broad,  and  forbids  the  idea  ot  that 
"constractlTe"  pres«ice  recognised  by  all  the 
authorities. 

The  eleventh  and  twelfth  requested  In- 
structions are  objectionable  in  that  they  in- 
vade the  province  ot  the  Jury,  single  out  and 
emphaidze  speclflc  parts  oC  the  testimony  to 
be  considered  without  r^erence  to  the  tftber 
parts,  and  are  aigumoits  to  be  addressed  to 
the  Jury  by  counsel,  rather  than  the  law  of 
the  case  to  be  given  by  the  court 
.  The  coort  charged  that  "any  partic^tlai 
In  a  general  felonious  plan,  provided  such 
participation  be  concocted,  and  there  be  ac- 
tual or  constructive  presence,  Is  enough  to 
make  a  man  a  principal  as  to  any  crime  com- 
mitted in  the  execution  ot  sudi  concocted 
plan."  At  the  defaidants*  request  the  Jury 
was  Instructed  that  one  could  not  be  con- 
victed of  larcmy  as  a  i^ndpal  unless  aetnaN 
ly  or  constructlvdiy  present  at  the  taking  and 
carrying  away;  that  "previous  omsent  to  or 
procurement  of  the  caption  and  asportation 
will  not  make  one  a  principal,  nor  win  sub- 
sequent  reception  of  the  thing  stolen,  or  the 
aiding  and  conceaUi^E  or  disposing  of  It  have 
that  eftect"  The  court  also  instructed  the 
Jury:  "It  Is  not  enough  to  show,  even  it 
the  evidence  should  show,  that  the  defend- 
ants stole  grain,  but  it  should  be  shown  clears 
ly  beyond  a  reasonable  doubt  that  the  al- 
lied larceny  was  committed  on  the  18th 
day  of  July,  1902,  as  charged  In  the  informa- 
tion, or  your  verdict  shoidd  be  *Not  guilty.'  ** 
The  specific  objections  u^ced  to  the  charge 
ot  the  court  above  quoted  are  that  under  It 
the  Jury  m^ht  convict  ot  a  larceny  othtx 
than  the  one  named  in  tiie  information;  that 
the  words  "actual"  and  "constructive"  are 
not  defined;  and  that  under  It  any  partldpa^ 
tton  In  anch  plan  constituted  actual  or  ctm- 
fitructlve  presence.  If  the  defendants  de- 
sired further  or  additional  definitions  ot  ac- 
tual or  constructive  presence  It  was  their 
privilege  to  so  request  The  other  objectimis 
urged  are  covered  by  the  instructions  given, 
and  taking,  as  we  must  all  the  charges  to- 
gether, the  charge  is  not  subject  to  the  ex- 
ceptions taken  thereta  Shiver  v.  State,  41 
Bla.  63a  27  South.  8& 


There  are  other  assigniaentB,  based  iqpon 
Isolated  propnltlons  In  the  Charge  of  the 
court,  that  taU  of  support  when  raid  in  the 
Ught  of  the  whole  charge  and  are  Qieretore 
not  well  taken. 

Over  objectlai  John  Marshall  was  permit- 
ted to  testify  to  a  general  scheme  concocted 
between  Tillman,  Baldwin,  and  himself  pri- 
or to  the  all^^  larceny,  whereby  Tillman 
was  to  get  grain  out  of  DrOka's  warehouse 
and  Into  a  shed,  from  which  he  (Marshall) 
was  to  haul  it  avray  to  Baldwin's  bam,  some 
distance  in  tlw  country;  and  to  this  con- 
nection to  say  what  was  done  in  the  carrying 
out  of  this  scheme  on  the  9th  <tf  Avgaeb— 
about  three  weeks  after  the  alleged  larceny 
(dialed.  In  Wallace  v.  State,  41  Fla.  547. 
28  South.  718,  this  court  held  admissible  '*aM 
evidence  of  defendanf a  acts  prior  or  subse- 
quent to  the  alleged  offense  which  toglcaUy 
tend  to  prove  the  criminal  Intent  or  guilty 
knowledge,  even  though  such  evidence  tends 
to  prove  the  commission  of  another  offense. 
Likewise,  where  the  crime  charged  Is  one  ot 
a  system  of  criminal  acts  occurring  so  near 
togetha  to  point  ot  time  and  so  nearly  sim- 
ilar to  means  as  to  lead  to  tiie  logical  In- 
ference that  th^  are  mutually  d^tendent, 
and  committed  to  pursuance  ot  the  same 
deliberate  criminal  purpose,  and  1^  means 
planned  beforehand."  Such  evidence  is  ad- 
mlBslble  not  tor  the  purpose  of  proving  the 
defendant  committed  the  crime,  but  to  show 
his  purpose,  plan,  totent,  or  knowledge,  or 
to  dx»w  the  acta  charge^  were  not  tiie  re- 
sult ot  acddent,  mistake,  or  inadvertence. 
The  objection  that  It  was  an  attempt  to 
prove  tbs  admlsdon  of  a  co-coneplrator  with- 
out proof  of  the  conspiracy  Is  untenable. 
It  was  direct  evidence  fnan  one  clalmtog  to 
be  an  eyewitness,  testimony  given  on  oath 
to  open  comrt,  and  not  an  extrajudicial  ad- 
mlsrion.  Tb^  are  other  objections  urged 
bwe  to  the  admissibility  of  testimony  of  this 
witoess,  but  these  objections  do  not  appear 
to  have  beoi  made  at  the  trial,  and  will  not 
be  noticed  here.  The  objectiona  to  certain 
parta  ot  the  testimony  of  Waltn  Wright 
need  not  be  conoidered.  The  motion  below 
was  to  strike  out  aU  his  testimony,  and  there 
can  be  no  question  that  part  ot  it  was  ad- 
missible. Hlggtobotham  v.  State,  42  Els. 
57S,  29  South.  410,  80  Am.  St  Bep.  237. 

This  disposes  ot  all  the  questions  of  law 
insisted  on  to  the  brief  filed  for  the  platotlff 
to  error.  Ob  the  facts  there  was  evidence 
snffldrat  to  sustato  the  verdict  sa  to  Albert 
Tillman.  We  ore  of  the  opinion,  however, 
after  a  most  careful  eonrideratlon  of  the  tes- 
timony, that  it  whoUy  Calls  to  vap-port  the 
charge  of  larceny  -agatost  the  dtfttidsnt 
Baldwto.  The  evidence  teadeH  to  prove  btoi 
guilty  of  receiving  stolra  goods,  bnt  Is  not 
ftufflctent  to  make  him  a  principal  to  toe 
crime  of  larceny  of  the  propwty  described 
to  the  informatifm. 

It  is  therefore  ordered  that  the  judgment 
be  affirmed  as  to  Albert  TillmaB  and  be  re- 
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Y&teA  as  to  Emery  Baldwin,  with  dlrecttoni 
to  graDt  a  new  trial  ai  to  tbe  said  Baldwin. 

CASTBB,  P.      and  MAXWBLU  X.  eon- 

cor. 

TAXLOR,  O.  X,  aud  HOCKBR  and 
8HAGE:i:^0BI>»  JJ.,  ooncnr  In  tbe  (pinion. 


(«  Fla.  101) 

TBBPLBS  T.  STATIC.* 
(SvpniiM  Court  ol  Florida.  Stfiiloo  B.  Oct. 
ao.  1908.) 

OOUBTB— SPBOIAIi  TEHM— JURORfr-SUlftlOKINO 
— INDICTHBNT^X4&RCBNT-aRXND  JDRORB. 

1.  A  spraal  or  extra  term  prorided  hj  law 
for  tha  drcnlt  conrta  In  this  state  Is  a  term  oth- 
er than  and  separate  and  distinct  from  the 
alar  siMins  Boa  fall  terms  of  these  courts.  The 
nrder  ot  a  circuit  judge  calling  such  a  term,  but 
designating  it  as  an  adjourned  term,  Is  not 
Titiated  by  the  misnomer,  nor  Is  the  term  ot 
court  held  In  pursnanc©  of  the  order  thervbjr 
rendered  Illegal,  and  without  authority  of  law. 

2.  Tbe  statutory  prorlsions  for  procuriog  ju- 
rors in  advance  of  a  term  of  the  circuit  court, 
comidlance  with  which  requires  action  hj  the 
court  ofSdals  at  leaat  16  days  in  advance  ot  the 
term,  do  not  by  implication  forbid  tbe  calling  of 
a  special  term  of  such  court  within  less  than  16 
days  ttom  the  date  of  the  order.  If  circum- 
stances demand  that  a  term  be  held  at  an 
earlier  date,  jurors  therefor  may  be  procured 
as  in  other  cases  where  none  tiave  been  pre- 
Tlonsly  drawn  or  snnmioned. 

3.  An  order  made  at  a  regular  term  of  the 
drcnit  court  that  a  spedal  term  of  the  court 
in  that  county  be  lield  in  the  week  following 
tliat  fixed,  for  tha  convenience  of  the  court,  In 
tlu  next  county.  Is  not  lUegal,  as  ordering  a 
term  to  be  held  In  one  eonnty  at  a  tfane  fixed 
by  law  for  holding  court  in  another. 

A.  An  indictment  Indorsed,  "A  true  bill.  Rob- 
ert C.  Hendry,  Foreman."  and.  "Filed  March 
26th.  1908.  H.  B).  Gariton.  Olerk,  by  J.  J. 
Chancer,  D.  C,"  and  ss  to  which  t»e  mfatntsa 
recite  that  "tbe  grand  jury  came  into  open  court 
and  presented  tbe  following  indictment,  to  wit, 
State  of  Florida  vs.  Joseph  H.  Peeples,  lar- 
ceny of  a  domestic  animal.  A  tme  Mil"— Is  suf- 
ficiently shown  by  the  record  to  hare  been  Connd 
or  returned  by  the  grand  jury. 

6.  In  an  indictment  for  larceny  the  descrip- 
tion of  the  property  charged  to  have  been  stolen 
OS  "one  bun,  and  of  tbe  goods  and  chattels  and 
property  of  one  Eboker  Parker,"  is  not  so  vague 
ai^  indefinite  as  to  roQnire  a  quashal  of  the  In- 
dictment 

6.  Section  £808  of  the  Bevlscd  Statutes  of 

1802,  wbicb  provides  that  alt  the  provisions  of 
law  covering  the  qualifications,  disqualifications, 
exemptions,  drawiug.  etc.,  of.  petit  jurors  shall 
apply  to  grand  jurors,  is  not  to  be  construed 
aa  making  all  gronnds  of  challenge  to  the  favor 
applicable  to  a  petit  juror  grounds  of  disQualifi- 
eation  of  a  grand  Juror. 

7.  The  only  grounds  of  challenge  to  the  favor 
applicable  to  grand  Jorors  in  tliis  state  are  those 
provided  for  ^  section  2810.  Bar.  St  1802. 

^llabna  by  the  Court) 

Brror  to  Glrcait  Oornt,  De  Soto  Gonnty; 
JTosepb  B.  Wall,  Judge. 

Joseph  H.  Peeplefl  was  convicted  of  cat- 
tle stealing,  and  brings  error.  Affirmed. 

Sparkman  &  Carter  and  Jobn  H.  Tread- 
well,  for  plaintiff  in  error.  J.  B.  Whitfield, 
Atty.  Gen.,  for  tbe  State. 

•Bshaarliig  Asnlsd  Novambsr  17,  IMt. 


HAXWBIil*.  J.  The  plalntlfl  In  error 
was  Indicted,  tried,  and  coDVicted  at  a  so- 
called  "adjonined  torn"  of  the  circuit  court 
In  and  for  De  Soto  coonty  of  the  crime  of 
c&ttle  stealing.  The  first  question  presented 
by  the  record  tov  oar  condderatlon  la  that  of 
tbe  antiiorlty  to  hold  the  term  of  court  at 
wUcb  tbe  MHiTlctlon  was  bad. 

At  the  resolar  spring  term  of  the  conrt  <m 
Uardi  12,  A.  D.  1003,  tbe  jndge  made  the 
following  order:  "It  being  made  to  appear 
to  tbe  Judge  of  tbla  conrt  that  it  is  e^o^edlent 
to  bold  an  adjoom^  term  of  aald  court.  It  la 
therefore  ordered  that  an  adjonmed  turn  of 
said  oomit  la  bexeby  called  to  be  held  In  and 
for  said  comity  of  De  Soto,  beginning  on  tbe 
33d  day  of  March,  A.  D.  1903,  at  10  o'clock 
a.  m."  On  tbe  17tb  day  <tf  March  the  regular 
spring  term  of  court  was  held  In  Polk  county 
In  the  same  chrcolt,  and  on  the  28d  day  of 
March  the  conrt  convened  again  In  De  Soto 
coonty  In  pursuance  of  ito  previous  order, 
and  the  case  cft  tbe  plaintiff  In  oror  wm  dl«- 
posed  of  as  above  stated. 

The  only  tarma  of  tbe  idrcnit  court  provid- 
ed for  by  Btotute  are  tbe  regular  spring  and 
fall  terms,  ftnd  sucSi  extra  m  special  toma 
as  may  be  called  under  section  187S,  Rev,  Bt 
1892.  The  contention  ot  the  plaintiff  in  eiror 
Is  that  this  so-called  adjourned  term  was 
none  of  tbeae,  and  that  the  court  waa  conse- 
quCTtly  without  aotluwlty  to  act,  and  Ito 
Ivd^ento  Illegal  and  tM. 

It  18  an  open  question  wbetiier,  aa  a  con- 
tlmiation  of  tbe  aame  teim  In  any  county,  a 
conrt  may  adjourn  to  a  day  rabaequent  to 
the  convening  of  tbe  same  court  In  another 
county.  It  has  been  beld  by  sefneral  courts 
that  a  tam  In  one  county  terminates  upon 
tiiA  arrival  of  the  date  fixed  by  law  tor  tbe 
convening  of  the  same  eonrt  elsewhere;  but 
there  la  nothing  In  tbe  atatntea  of  this  state 
limiting  a  term  to  a  conttotiona  sitting  not 
ittterropted  by  tbe  holding  of  a  term  In  an- 
other county,  and  by  several  conrto  it  baa 
been  held  tiiat  apeclal  order  a  term  may 
be  adjourned  over  nntu  after  the  altting  of 
tbe  court  in  anoOier  place.  State  t.  Van 
Anken.  88  Iowa.  074.  68  K.  W.  4M;  State  of 
Florida  T.  Charlotte  Harbor  Pfaoapbate  Oo^ 
70  Fed.  883,  17  C.  a  A.  472;  State  V.  Rog- 
ers, 56  Kan.  362.  48  Pac  256;  Klngsley  r. 
Bagby,  2  Ken.  App.  23,  41  Pac.  901.  ■ 

We  need  not  determine,  howevo:,  tbe  r^tat 
of  tbe  court  to  adjourn  ite  regular  aprlng 
term  to  a  day  subsequent  to  a  term  to  be  held 
In  the  next  county,  for  It  Is  evident  that  the 
court  below  attempted  nothing  of  that  kind. 
Ito  oTd&r  did  not  purport  to  adjourn  the  then 
pending  term  to  March  28d,  but  ordered  that 
an  adjourned  term  be  called  for  that  day. 
The  minutes  ct  the  court  for  that  day  do  not 
purport  to  be  a  rectard  of  the  spring  term, 
nor  of  an  adjourned  session  of  that  term,  but 
are  headed  "Adjonmed  term  March  28rd, 
and  recite  that  court  bad  convened 
"pursuant  to  an  order  calling  said  adjourned 
term."  The  court  then  <vdered  a  venire  for 
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botb  grand  and  petit  iuroi%  aa  la  usual  at 
the  beginning  of  a  term,  and  the  minutes  re- 
cite tbat  the  petit  jnron  were  "selected  to 
serve  as  petit  jurors  for  the  first  week  of 
the  present  term."  Plainly,  then,  the  so- 
called  adjonmed  term  was  a  separate  and 
distinct  term  of  the  court,  and  not  a  continu- 
ation of  the  spring  term.  Harris  t.  Gest,  4 
Ohio  St  470.  It  was  In  fact  an  extra  or 
special  term,  as  provided  for  in  section  1373, 
Bev.  St  1892.  An  "extra  or  special  term"  is 
merely  a  term  other  than  the  regular  spring 
or  fall  term,  and  such  a  term  does  not  lose 
its  character  as  sndti  merely  because  the 
ordra  calling  it  designates  it  an  adjourned 
term,  If  it  appears  that  it  la  a  term  dis- 
tinct from  the  regular  terms  oC  the  court 
As  was  said  In  Mattlngly  t.  Darwin,  23  III. 
618:  "Tba  Statute  requires  do  set  form  of 
words  to  be  used  by  the  circuit  Judge  to  make 
a  valid  appointment  of  a  special  term.  Any 
form  dearly  indicating  the  purpose  of  the 
circuit  Judge  to  appoint  a  special  term,  and 
using  words  adequate  to  convey  such  Idea 
clearly,  ia  anffldflnt  to  make  the  appoint- 
ment a  valid  one.  *  *  *  It  la  true  he  does 
not  call  It  a  apedal  term  of  the  court  nor 
waa  it  neceraaxy  that  he  should  so  designate 
it  The  law  fixed  its  charactw  as  a  special 
term,  no  matter  what  it  might  be  called  by 
the  dnndt  Judge.  A  misnomer  by  Um  conld 
not  vitiate  the  appointment  By  calling  It  an 
adjourned  or  postponed  or  regular  term 
would  not  make  it  aa  He  might  call  it 
either,  or  by  any  other  name,  or  not  give  it 
any  designation,  and  it  would  still  be  a  ape* 
dal  t&aa  and  nothing  elae.** 

It  la  mged,  howev».  that  thia  cannot  be 
heiA  a  valid  apedal  term  of  the  court  bo- 
cause  but  11  days  intervened  between  the  or* 
dor  that  it  be  held  and  the  date  of  its  com- 
meneemoit  while  the  statutes  providing  for 
the  drawing  and  summoning  of  Jurors  In  ad- 
vance of  a  term  of  court  to  serve  tiiereat  re- 
quire action  the  officers  of  the  court  at 
least  15  days  before  the  beginning  of  the 
term;  that  the  provision  for  calling  special 
terms  of  the  court  Is  to  be  construed  In  con- 
nection with  this  statute,  which  by  Impli- 
cation forbida  the  calling  of  a  spedal  tenn 
within  less  lhap  IB  days  ^m  the  date  of'  the 
order  that  it  be  held.  If  there  were  in  the 
statutes  no  other  provision  for  the  procure- 
ment of  Jurors  than  tbat  above  mentioned, 
this  argument  would  have  great  weight  but 
auch  Is  not  the  case.  Section  1157  of  the  Be- 
Tlsed  Statutes  of  1892  provides  tot  the  sum- 
mtmlng  of  Jurors  where  none  have  been  pro- 
cured vmAer  the  provisions  first  mentioned, 
and  this  section  la  to  be  conBld<n«d  with  the 
othos  In  construing  the  section  In  reference 
to  tbe  ordering  of  special  terms.  The  law 
undoubtedly  contemplates  the  drawing  and 
summoning  of  Jurors  In  advance  of  flie  term 
at  which  they  are  to  serve,  and  It  Is  well, 
when  practicable,  tbat  the  officers  of  the 
court  ahonld  observe  this  ^ctlce;  but  It  also 


recognizes  the  fact  that  Jnrlea  may  have  to 
be  procured  by  the  other  method.  The  time 
at  which  a  special  term  should  be  held  is  de- 
termined by  the  exlgendes  demanding  a 
speedy  disposition  of  causes  and  by  the 
claims  of  other  counties  iq>on  tbe  time  of  the 
court,  and  when  these  require  that  a  term  be 
held  at  a  certain  time  it  should  not  be  denied 
because  the  adoption  of  that  date  will  neces- 
sitate the  procuring  of  a  Jury  by  one  statutory 
method  rather  than  another. 

Nor  waa  this  the  holding  of  a  special  term 
in  De  Soto  county  at  a  time  fixed  by  law  for 
holding  court  In  Polk  connly.  The  statute 
provided  that  tbe  regular  spring  term  for 
Polk  county  should  be  held  in  the  week  pre- 
ceding this  special  term;  but  after  the  ad- 
journment of  tbat  term,  and  before  the  con- 
vening of  the  regular  term  In  some  other 
county,  the  court  waa  In  vacation,  and  th« 
Judge  could  order  for  this  period  such  spe- 
cial terms  as  occasion  demanded. 

The  objection  that  It  doea  not  ai^>ear  'Oiat 
the  persons  serving  as  grand  Jurors  were 
those  returned  by  the  sheriff,  we  do  not  find 
supported  by  the  recwd,  which  recites  flut 
the  Tenire  was  1^  the  aherifl  aerred  and  re- 
turned  Into  open  court,  and  that  tbe  follow- 
ing persona,  naming  those  afterwards  choaoi 
as  grand  Jurors,  with  others,  summoned  un- 
der and  virtue  of  the  venire,  answOTed  to 
their  namea;  that  the  namea  of  titoae  so 
answering  were  placed  in  a  box  tbe  judge 
In  open  court,  and  18  junna  named  were 
drawn  to  serve  as  grand  jurora;  and  that  the 
ftdlowing  named  persona,  munlnc  tiia  aame 
18,  were  selected  and  duly  Impaneled  and 
awom  to  aerve  aa  grand  jurors. 

A  farther  ground  urged  for  quaahli^c  Hie 
indictment  against  tba  plaintiff  in  error  la 
that  it  does  not  appear  by  the  minutes  of 
the  court  tiut  It  was  found  ta  returned  by  the 
grand  Jury.  The  minutea  tor  iiRveh  25th 
recite  that  '*the  grand  Jury  came  Into  open 
court  ftod  presented  the  following  Indict 
ments,  to  wit  State  of  VUai^  vs.  Jos^ta  H. 
Feeides.  Larceny  of  a  domestic  animal.  A 
true  bni."  This  would  seem  to  meet  I2ie 
ground  as  stated  in  the  motion  to  quash,  but 
undffi  It  the  plaintiff  in  enror  contends  that  it 
does  not  appear  that  section  2801  of  the 
Bevlsed  Statutes  of  1892,  requiring  indict 
ments  to  be  Indorsed  by  tb»  foreman  of  the 
grand  Jury,  was  compiled  wittu  Tb»  mtiy  hi 
the  minutes  above  quoted  does  not  show  the 
Indorsement  **A  true  bill,**  to  have  been  sign- 
ed by  tbe  foreman.  The  record  shows,  how- 
ever, that  the  next  day  the  Indictment  was 
read  to  the  defendant  setting  it  out  at  length, 
and  reciting  that  It  was  Indorsed,  **A  true 
bill.  Bobot  C.  Bendiy,  foreman,"  and.  "Fil- 
ed March  25th.  1903.  H.  B.  Carlton,  Clerk, 
by  J.  J.  Granger,  X>.  C."  Thia,  we  Qilnk, 
sufficiently  shows  cemi^lance  with  tbe  law 
in  this  respect  OolUns  v.  State,  18  Fla.  6S1; 
Johnson  v.  State,  24  Fla.  162,  4  South.  535. 
The  question  whether  It  sufficiently  appears 
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from  tbe  record  that  Hendry  was  foreman  of 
the  grand  jury,  we  do  not  regard  as  raised  by 
tbe  motion  filed. 

Tbe  description  In  tbe  Indictment  of  tbe 
property  charged  to  bave  been  stolen  was 
"one  boll,  and  of  tbe  goods  and  cbattels 
and  property  of  one  Hooker  Parker."  Tbe 
word  "and"  after  "boll"  In  the  Indictment  Is 
annecessary,  and  should  bare  been  omitted, 
but  Its  presence  does  not  render  the  descrlp* 
tloa  of  pro[>erty,  as  contended,  so  vague  and 
Indefinite  as  to  require  tJiat  the  Indictment 
be  quashed. 

Pleas  la  abatement  of  tbe  Indictment  were 
Sled  by  the  defendant,  alleging  that  certain 
of  tbe  grand  Jurors  who  returned  It  were  re- 
lated to  the  owner  of  tbe  animal  charged  to 
bave  been  stolen,  and  that  others  of  the 
grand  jurors  were  members  of  a  large  asso* 
elation  formed  for  the  prosecQtlon  of  cattle 
thieves  in  De  Soto  county,  which  bad  been 
active  in  pressing  sncb  prosecutions,  and 
^ploying  counsel  to  assist  In  tbem,  and  that 
tbe  association  had  parOcolarly  been  anx- 
ious in  iffesslDg  tbe  prosecvtion  of  tbe  de- 
fondant.  These  plets  were  lield  bad  upon 
demarrer.  In  their  si^port  it  la  contended 
that  by  section  280S  at  the  BerlMd  Statutes 
of  1882t  wbldi  proTidea  tbat  "all  tbe  provl- 
stons  of  law  covering  tbe  q ualifl cation s,  dis- 
qualifications, exemptions,  drawing,  sninmon- 
Ing,  supplying  deftdendes  In  whole  or  tn 
part,  and  compensation  and  procurement  of 
petit  jnxws  shall  a^ly  to  said  grand  jurors," 
all  grounds  of  challenge  to  the  favor  appli- 
cable to  a  petit  Juror  mre  made  ground  of  dls* 
qnallflcatlon  of  a  grand  JnTOT.  We  do  not 
■o  intopret  tbls  section  of  Qie  statutes.  The 
quallflcatloDS  and  disqualifications  there  men- 
tioned are  those  geuaally  applicable  to  all 
Jurors,  and  not  sncb  as  constitute  ground  of 
challenge  to  tbe  favor  in  the  trial  of  a  par- 
ticular cause.  United  States  r.  Williams,  1 
DOl.  486.  Fed.  Cas.  Na  10,716.  This  Is  made 
more  clear  by  section  2S10  of  the  Revised 
Statutes,  providing  for  such  challenge  of 
grand  Jurors,  the  scope  of  which  is  infinitely 
narrower  than  that  of  the  similar  provWons 
with  resi»ect  to  petit  Jurors.  It  Is  not  con- 
tended that  the  pleas  come  within  this  latter 
section,  even  if  the  grounds  of  challenge 
there  provided  are  In  any  case  available  by 
plea  after  Indictment,  as  to  which  we  ex< 
press  no  opinion.  Wliether,  as  to  grand  Ju- 
rors, any  ground  of  challenge  to  the  favor 
exists  Independent  of  statute,  is  a  question 
upon  which  a  wide  divergence  of  view  Is  had 
by  tbe  various  courts  of  this  country-  Many 
states  deny  them  (State  v.  Hamlin,  47  Oonn. 
95.  36  Am.  Rep.  M;  Lascelles  v.  State.  90  Ga. 
847,  16  S.  B.  045,  36  Am.  St  Hep.  216; 
State  V.  Easter,  80  Ohio  St.  542,  27  Am.  Rep. 
478;  United  States  v.  Williams,  supra),  and 
BO  eminent  a  writer  as  Blshpp  doubts  the 
expediency  of  permitting  such  objections  ei- 
ther by  challenge  or  idea  In  abatement  (1 
Bisb.  New  Crlm.  Law,  |  881).  With  us  the 
atatote  fixes  tbe  grounds,  and  none  not  stat- 
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utory  are  recognized.  Thomp.  &  Mer.  on 
Juries,  I  619;  Territory  v.  Hart  7  Mont  42, 
14  Pac.  768.  Demurrer  to  the  pleaa  was 
properly  sustained. 

We  have  examined  the  evidence  in  this 
case  wltb  great  care,  and,  while  vre  would 
I  hesitate  before  returning  a  verdict  of  gull^ 
based  upon  It  we  are  not  prepared  to  say 
it  will  not  sustain  the  finding  of  a  Jury,  sup- 
ported by  tbe  action  of  the  trial  Jodge  In 
refusing  to  die  turn  the  verdict 

The  jBdgmait  of  the  lower  court  is  af- 
flnued. 

CABTBB,  P.  and  OOCKRDIiL,  con- 
cur. 

XAYLOB,  O.  J.,  and  HOCKBR  and  SHAO- 
KliBFOBD,  33.,  concur  In  the  <qplnlon. 


(U  rift,  ut} 

PERRT  et  al.  V.  BUSH. 
(Snireme  Goort  of  Florida.  Oct  27, 1903.) 
JUDICIAL  NOnCB— PHACnOK  OT  UW  BT 
JUDOB. 

LThe  appellate  coart  will  take  judicial  no- 
tice as  to  wlio  are  the  preaiding  judges  of  the 
respective  judicial  circuits  of  the  state. 

2.  Wbeo  aa  attorney  at  law  Is  elevated  to  thtt 
bench  of  any  of  our  circuit  courts  as  the  judge 
thereover  presiding,  hla  right  to  practice  law  as 
an  attorney,  counselor,  or  advocate  In  any  of 
the  coorts  of  this  state,  incladiDR  the  Supreme 
Ooort  becMues  suqtended,  and  continues  to  be 
I  suspended  so  looc  as  he  occupies  the  ofBdal 
positioD  of  such  circuit  judze,  except  perhaps, 
In  those  cases  alone  wherein  he  Is  id  propria 
persona  a  parbr  In  tbe  cause,  and  in  lacb  ex- 
cepted eases  bis  appearance  therein  In  the 
courts.  If  at  all,  should  be  to  represent  and 
protect  bis  own  Individual  rii^ts  exdntiv^. 

(Syllabus  by  the  Court) 

In  Bancr  Error  to  Circuit  Court,  OoIumUa 
County;  Jobn  F.  White,  Judge. 

Action  between  J.  W.  Perry  and  others 
and  Florida  Busta.  From  the  Judgment 
Perry  and  othem  bring  mor.  Motion  ttrick- 
en  from  the  docket 

T.  B.  Oliver,  for  plaintiffs  In  error.  B.  H. 
Palmer,  for  defendant  In  error. 

TAYLOR,  C,  J.    Tbls  cause  came  on  for 
hearing  upon  a  motion  made  before  this 
court  for  final  judgment  under  tbe  provl* 
slons  of  chapter  4922,  p.  6S,  Laws  of  1901,  in 
this  court  against  tbe  plaintiCra  In  error  and 
tbe  sureties  upon  their  supersedeas  bond 
heretofore  given  on  writ  of  error  from  tbls 
court  the  Judgment  of  the  circuit  court  In 
i  said  cause  having  heretofore  been  affirmed 
I  here  on  such  writ  of  error.*    The  motion 
I  is  presented  here  and  signed  by  B.  H.  Palm- 
!  er  as  attorney  for  the  defendant  in  error 
I  in  said  cause.    The  same  is  resisted  here 
!  upon  the  ground,  among  others,  "because 
■  the  B.  H.  Palmer,  who  signs  and  presents 
said  motion  to  the  court,  Is  one  and  the 

T  L  8m  judsM,  Toi.  n,  CMt  Dig:  I  n. 
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same  B.  H.  Palmer  wbo  Is  judge  of  tbe 
Third  Judicial  Circuit  Ckturt  of  Florida,  and 
therefore  disqualified  from  the  practice  of 
law  In  any  of  tbe  courts  of  this  state,  cat 
from  appearing  tbareln  for  any  client  aa  at- 
torney." 

Ab  this  ground  of  opposition  to  the  motion 
is  in  the  nature  of  a  plea  In  abatement  there- 
of, predicated  upon  reasons  that  do  not  touch 
tbe  merits  of  tbe  motion  Itself,  and  does 
not  Inrolre  any  of  tbe  other  grounds  of  oppo- 
sition thereto,  we  will  consider  such  ground 
of  opposition  alone,  without  reference  to  tbe 
merits  of  the  motion  Itself.  We  are  entirely 
satisfled  that  tbe  aooted  ground  of  opposi- 
tion to  the  motion  is  well  taken.  Of  tbe 
fact  that  the  B.  H.  Palrn^,  who,  aa  attor- 
ney for  tbe  defendant  In  error,  signs  and 
presents  sucb  motion  here,  is  tbe  same  per- 
son that  Is  the  present  presiding  Judge  of 
the  Third  Judicial  Circuit  of  Florida,  this 
court  wni  take  judicial  notice.  We  are  like- 
wise fully  satisfied  that  when  an  attorney 
at  law  is  elevated  to  the  bench  of  any  of  our 
circuit  courts  as  the  judge  thereover  pre- 
Rldlng,  bis  right  to  practice  law  as  an  at- 
torney, connsdor,  or  advocate  In  any  of  tbe 
courts  of  this  state  becomes  suspended,  and 
conttaues  to  be  suspended  so  long  as  be  oc- 
cupies tbe  oBMal  position  of  such  circuK 
judge,  except,  perhaps,  In  those  cases  alone 
wbereln  be  Is  in  propria  persona  a  party  In 
tbe  cause,  and  In  sucb  excepted  cases  bis 
appearance  therein  In  the  courts,  If  at  ell, 
should  be  to  represent  and  protect  bis  own 
Individual  rights  exclusively.  It  Is  true  that 
we  have  no  atatnte  npon  onr  booka  In  «• 
press  terms  fwbiddlng  drcult  judges  from 
practicing  law,  bnt  the  rights,  duties,  prirl- 
l^res,  and  functions  of  tbe  office  of  an  at- 
tomey  at  law,  counselor,  or  advocate,  are  so 
Inherentiy  incompatible  wltb  tbe  blgh  official 
flmetlons,  datles,  powers,  discretions,  and 
privileges  of  a  Judge  of  one  of  onr  drcnlt 
oomts,  with  their  vast  range  of  Jnrladlc- 
flon,  both  original  and  appellate,  that  esx:- 
^waa  InUbltory  legtelatlon  on  the  mbject 
would  seem  to  be  auperfluona,  and  a  work 
of  supererogation.  Onr  state  is  Uvlded  Into 
eight  judicial  drcults,  presided  over  by  one 
circuit  judge  to  each  of  said  drcnlts,  tbe  ter- 
ritory comprising  each  of  them  being  cir- 
cumscribed by  well-d^ned  metesand  bounds. 
This  careful  defining  of  tbe  tenrl^ry  to  be 
presided  over  by  each  vras  not  altrne  for  tbe 
convenient  dispatch  of  business  beffsn  tbe 
courts,  nor  alone  for  tbe  prevention  of  con- 
flicts In  jurisdiction,  but  as  well  to  snbsenre 
the  couTenlence  of  the  people  that  Inhabit 
the  several  counties  comprised  In  said  re- 
spective circuits.  Another  statute  gives  to 
sucb  dtteens  the  right  and  privilege  to  hare 
their  causes  tried  In  tbe  ooun^  where  tbe 
cauae  of  action  arose,  or  In  wbldi  the  thing 
In  controversy  Is  located,  or  In  which  one 
or  more  of  several  defendants  reside.  This 
right  and  privUege  la  one  common  to  both 
parties  to'  every  controversy  before  such 


courts.  Tbe  plaintiff  has  tiie  privilege  and 
right  to  have  the  venue  of  his  action  in  such 
county,  and  equally  so  has  the  defendant. 
For  a  circuit  judge  officially  presiding  ovtf 
such  county  to  disqualify  himself  from  ad- 
judging such  cause  by  acting  aa  attorney 
for  either  of  the  parties  thereto  is  not  only 
to  repudiate  his  official  duty  to  bear  and  de- 
termine such  cause  aa  ju^e,  bnt  la  an  Inva- 
sion of'  tbe  right  of  both  parties  thereto  to 
have  such  cause  tried  and  determined  In 
such  county.  It  la  the  official  duty  of  circuit 
judges  to  hear  and  determine  all  legal  and 
equitable  controversies  arising  within  tiielr 
respective  drcults  In  which  they  are  not  dis- 
qualified for  rrasons  beyond  their  control, 
and  over  which  they  have  jurisdiction,  either 
original  or  appellate;  and  It  la  not  the  policy 
of  the  law  to  permit  them  to  evade  or  re- 
pudiate the  discharge  of  such  duty  by  vol- 
untarily diaqualifying  themselves  to  hear  and 
determine  any  sucb  cause  by.  acting  (or  ti* 
tber  of  tbe  parties  thereto  as  attorney  ot* 
counsel.  If  one  of  them  can  disqualify  him- 
self by  acting  aa  counsel  for  one  of  tbe  par- 
ties to  a  cause,  all  eight  of  them  can  do  the 
same  thing,  and  a  designing  party,  wltb  a 
bad  but  Important  case  In  tb»  courts,  could 
effectually  atop  tiw  wheels  of  justice.  In  so 
Uir  as  bis  case  was  concerned,  by  employing 
an  amy  of  eight  judges  to  represent  him  as 
counael.  The  Jurisdictions  of  this,  the  court 
of  last  resort  and  tbe  drcult  courts,  are  so 
Inseparably  related  to  each  otber  that  it  Is 
equally  as  obnoxious  to  tbe  ethics  governing 
the  judldajry  to  permtt  a  circuit  judge  to 
practice  here  aa  an  attorney  aa  it  Is  for  him 
to  appear  aa  attorney  In  tbe  lower  courts.  A 
cause  comes  here  for  appellate  review  from 
a  drcult  court  It  la  reversed  here,  and  re- 
manded for  further  proceedlnga  as  directed. 
To  represent  either  of  the  parties  thereto  be- 
fore this  court  as  attorney  will  disqualify  a 
drcult  Judge  to  fnrttier  hear  or  determine 
such  cause  ai  Judge  upon  Ite  remand  from 
this  court  u  dCeetually  as  though  he  had 
originally  represented  audi  party  therdn  aa 
attorney  In  the  court  of  first  Instance.  If 
audi  drctdt  judge  la  permitted  to  appear  here 
aa  counsel  In  one  cause,  why  should  he  not 
be  permitted  to  act  here  aa  such  In  all  caus- 
es? The  line  of  dnnaifeatlon  between  cases 
where  such  appearance  might  be  proper  or 
Improper  would  often  be  so  nebulous  that  the 
only  safe  course  to  pursue  to  Insure  the 
occupancy  by  tbe  judiciary  of  a  position 
above  suspldon  or  reproach  Is  to  fMbld  such 
appearance  In  toto.  "People  v.  Bvana,  T2 
Mich.  307,  40  N.  W.  478;  "WMght  T.  Boon.  2 
O.  Greene,  468;  Morton  v.  Detroit;  B.  O.  ft 
A.  B.  Co.,  81  Mich.  428,  48  N.  W.  Ill;  Smith 
V.  Lovell,  2  Mont  882;  Dovetney  v.  YInot 
11  Mart  (O.  B.)  722;  French  t.  City  of  Wa- 
terbnry,  72  Conn.  485,  44  Atl.  740;  Hobby 
V.  Smith,  1  Cow.  fiSS;  Seymour  t.  Ellison, 
2  Cow.  18;  Evans  v.  Tunic.  IBl  Hh  660,  88 
N.  E.  280. 

It  followl  from  what  haa  been  said  that 
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we  must  decline  to  reudder  tlie  motion  pre* 
sentod  in  this  owe,  and  uld  motion  Is  here* 
by  ordered  to  be  Btricken  from  tbe  docket 

HOGEBB,  SHACELEFORD,  GARTBB, 
MAXWmLIi.  and  OOOEBBLU  JJ^  concur. 


w  Fi*.  m 

BABNSS  T.  STATBL 
(Soioeine  Court  of  Florida,  DItUoo  A.  Oct 

27,1906.) 

ORIMIHAL  LAW— TARIANCB  BBTWBBH  ALLB- 
OATA  AND  PROBATA— lARCENT—BVmSNCB. 

1.  Where  the  Indicttaent  charges  tbe  larcenr 
of  "money  orders."  and  the  witnesses  all  speak 
of  them  as  "pay  checks,"  and  some  of  the  stolen 
checks  or  orders  introdaced  Id  erldence  show  on 
their  face  that  they  were  orders  for  money 
drawn  by  one  officer  of  a  corporation  on  another 
officer  thereof,  there  Is  no  fatal  or  material  va- 
riance betwera  sock  allegata  and  probata.  If 
tho  evidence  snbstantiaUy  corresponds  with  the 
deeeription  in  tiw  Indictment,  It  is  sniBdent 

2.  Where  an  unsigned  money  order  Is  shown 
to  have  formed  part  of  the  contents  of  a  sealed 
package  that  was  stolen,  and  it  is  traced  to  the 
possesston  of  the  defendant  after  the  theft  of 
such  package,  sncb  unsigned  ordu  is  admissible 
!d  evidence  as  tending  to  prove  the  larceny  of 
the  sealed  package  that  contained  It,  with  other 
signed  orders,  even  thoogh  soch  unsigned  order 
was  without  value  or  bindlnc  fwca. 

(Srllabna  by  tlte  Gonrt) 

Error  to  C^cult  Court  I>nde  OoimtT;  Ml* 
nor  S.  Jones,  Jadge. 

Aeberry  Barnes  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

Geo.  A.  Worley  (R.  H.  Seymour,  on  the 
brief),  for  plaintiff  in  error.  J.  B.  Wbitfleld, 
Att7>  0«n^  for  the  Stats. 

TAYLOR,  a  J.   Tbe  plaintiff  in  error  was 
Indicted,  tried,  and  convicted  of  the  crime  of 
larceny  at  tbe  spring  term,  1908,  of  the  cir- 
cuit court  for  Dade  county,  and  seeks  re- 
versal here  by  writ  of  error.   The  Indict- 
ment flgainBt  him,  omitting  Its  caption  and 
formal  commencement,  alleges  as  follows: 
"That  Asberry  Barnes,  late  of  tbe  county 
of  Dade  aforesaid.  In  the  circuit  court  afore- 
said, latKtrer,  on  the  second  day  of  April  In 
tbe  year  of  our  Lord  one  thousand  nine  hun- 
dred and  three,  with  force  and  arms  at  and 
in  the  county  of  Dade  aforesaid,  did  onlaw- 
fnlly  and  feloniously  take,  steal  and  carry 
away,  of  tbe  property  of  the  Florida  East 
Coast  Railway  Company,  a  corporation  ex- 
isting under  the  laws  of  the  state  of  Florida, 
one  money  order  payable  to  Andrew  Sellers 
for  $8.10,  and  of  the  value  of  $8.10;  also  one 
money  order  payable  to  Isaac  Austin  for 
fljBS,  and  of  the  value  of  $7.85;  also  one 
money  order  payable  to  Richard  Clark  for 
$14.30  and  of  the  value  of  $14.30;  also  one 
money  order  payable  to  Richard  Green  for 
$7.t5,  and  of  the  value  of  $7.15;  also  one 
money  order  payable  to  Frank  Mitchell  for 
$10.70,  and  of  tbe  value  of  $10.70;  also  one 
money  order  for  $10.7S  payable  to  William 
fTartley  for  sum  of  $10.75,  and  of  the  val- 
ue of  $10.75;  aUo  one  money  order  paya- 


ble  to  Butler  Hlnes  for  $7.66,  and  of  Uie 
value  of  $7.6S;  also  one  money  order  paya- 
ble to  William  Murray  for  $10.50,  and  of 
value  of  $10.50[  also  one  money  order  for 
$.80  payable  to  CSuirlle  Conney,  and  of  value 
of  $.90;  also  one  money  order  tor  $1.20  pay- 
able to  George  Green,  and  of  value  of  $lJi0; 
also  one  money  order  for  $9.06  payable  to 
J.  W.  WiUlamB,  and  of  value  of  $9.05;  also 
one  money  order  for  $2.00  payable  to  H. 
Smith,  and  of  value  of  $2.00;  said  money 
orders  or  checks  amountUig  to  $80.16,  and  at 
tbe  value  of  $80Jtk  Agaliut  tbe  form  of  tlte 
statute,"  etc. 

The  defendant  moved  to  quash  this  indict- 
ment upon  tbe  fidlowlng  grounds:  First 
Because  the  same  does  not  charge  any  crime 
known  to  tbe  laws  of  FlMida,  and  does  not 
anffldently  describe  the  offense  sought  to 
be  charged,  and  the  said  Indictment  Is  vague, 
indefinite^  and  Insufficient  in  law. 

Second.  Because  the  said  Indictment  char- 
ges tbe  larceny  of  money  orders,  and  money 
orders  are  not  under  contemplation  of  the 
Florida  statute,  subject  to  larceny,  and  the 
defense  charged  here  Is  not  contemplated  by 
the  statute. 

Tlilrd.  Because  tbe  said  Indictment  does 
not  charge  that  the  said  corporation  In  said 
Indictment  alleged  to  be  tbe  owner  of  the 
money  orders  stolen  to  be  a  banking  cor- 
pwatlon.  as  contemplated  by  tbe  statute. 

Fourtb.  Because  said  Indictment  does  not 
charge  that  said  offense  was  committed  with 
Intent  to  defraud  any  one,  or  any  person 
named,  as  contemplated  by  the  statute. 

This  motion  was  overruled,  and  sncb  rul- 
ing consUtntes  the  first  and  second  assign- 
ments of  error. 

Tbe  only  contontlwa  here  as  to  this  as- 
signment of  error  is  that  the  indictment  was 
predicated  upon  section  2444  of  tbe  Revised 
Statutes  of  1892.  and  that  under  said  section 
It  was  Imperative  nppn  tbe  state  to  allege 
and  prove  that  the  East  Coast  Railway  Com- 
pany was  an  Incoifwrated  bank  oc  banking 
company,  or  engaged  in  the  banking  business, 
as  this  section  was  designed  for  the  pun- 
ishment of  those  charged  with  stealing  bank 
note  pap^,  or  paper  used  In  tbe  banking 
business;  and,  further,  that  Bald  indictment 
is  bad  because  It  fails  to  charge  that  said 
offense  was  committed  with  Intent  to  Injure 
or  defraud  any  person  or  corporation,  as 
provided  by  said  section  2444,  Rev.  St.  1882. 
This  contention  Is  untmiable.  The  indict- 
ment is  not  predicated  upon  section  2444  of 
the  Revised  Statutes  of  1882,  but  charges 
larceny  under  tbe  provisions  of  section  2440 
Id.,  as  amended  by  cbaptw  4396,  p.  169, 
Laws  18%,  and  Its  avmnents  are  sufficient 
to  cbai^e  an  infraction  of  tbe  last-named 
statute. 

The  third  assignment  of  error  is  the  denial 
of  the  defendant's  motion  for  new  trial.  The 
only  contention  here  under  this  as^gnment 
is  that  tbe  motion  for  new  trial  should  have 
been  granted  on  tbe  ground  of  a  fata^  vart' 
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ance  between  the  allegata  and  probata;  that 
tlie  Indictment  alleges  that  the  propert7 
stolen  consisted  of  money  orders,  and  that 
all  ot  the  evidence  showed  such  property  to 
be  pay  checks.  This  contention  Is  untena- 
ble. Some  of  the  stolen  orders  or  checks 
proved  to  have  been  In  the  defendant's  pos- 
session after  the  larceny  of  them,  and  which 
be  was  shown  to  have  had  cashed  by  various 
parties,  were  Introduced  in  evidence,  and  on 
thelF  face  show  that  they  are  orders  or 
checks  for  money  drawn  by  one  official  of 
the  Florida  Bast  Ooast  Railway  Company 
upon  Its  cashier.  They  were  referred  tq  as 
"pay  checks"  by  the  witnesses,  It  Is  true,  but 
were  properly  described  by  either  appellation 
—"money  orderrf*  or  "pay  checks":  a  check 
being  defined  by  Webster  to  be  "an  order 
for  money,"  the  terms  "pay  check'*  and 
"money  order"  meaning  practically  the  same 
thing.  In  the  language  of  the  decision  In 
Glover  State,  22  Fla.  493,  we  think  that 
the  evidence  on  this  point  substantially  cor- 
responds vrltfa  the  description  in  tbe  indict- 
ment. 

The  fourth  aasignment  of  error  complains 
of  the  admission  in  evidence,  over  defend- 
ant's objection,  of  pay  cbeck  or  money  order 
No.  52  for  $7.85.  The  objection  urged  at  the 
trial  to  the  admission  of  this  check  was  that 
it  was  not  signed  by  the  general  roadmaster 
of  the  said  railway  company,  who  signed  all 
of  the  other  checks,  and  was  consequently 
of  no  value,  and  could  not  be  the  subject 
of  larceny.  This  check  does  not  appear  to 
have  been  signed  by  any  one,  and  in  such 
blank  form  may  truly  be  said  to  have  been 
of  no  value;  but  that  fact,  under  the  cir- 
cumstances of  this  case,  did  not  render  It 
inadmissible  In  evidence.  There  was  testi- 
mony tending  to  prove  that  such  check,  with 
a  number  of  othors,  was  sent  in  a  s«iled 
package  to  the  agent  of  the  railway  company 
at  Miami,  In  said  county  of  Dade,  to  be  de- 
livered to  another  agent  of  such  company,  to 
be  by  the  latter  delivered  to  the  difTerent 
parties,  employto  of  puch  company,  to  whom 
they  were  respectively  made  payable.  The. 
testimony  further  tends  to  prove  that  such 
sealed  package  of  checks.  Including  the  one 
objected  to,  was  stolen  from  the  office  of 
the  company's  agent  at  Miami.  The  check 
objected  to— No.  62— was  shown  to  have 
been,  subsequently  to  the  theft,  in  the  pos- 
session of  the  defendant,  and  that  he  pro- 
cured the  same  to  be  cashed  by  another  par- 
ty. Under  these  circumstances,  whether 
such  check  was  legally  valid  and  binding  or 
not,  or  was  of  any  value  or  not,  it  was  ad- 
missible in  evidence,  because  the  possession 
of  It  by  the  defendant  after  the  theft  tended 
to  fasten  upon  him  the  theft  of  the  sealed 
package  of  checks  tbftt  contained  sadt  nn- 
signed  check. 

The  fifth  assignment  alleges  error  In  the 
courts  permitting  the  indictment  to  be  read 
to  the  Jury  after  the  evidence  was  all  closed. 
The  lecwd  before  ns  discloses  no  such  oc- 


currence, and  therefore  this  assignment  has 

no  basis  in  the  record. 

The  sixth  and  last  assignment  of  error  com- 
plains of  the  court's  refusal  to  give  two  In- 
structions requested  by  defendant.  We  do 
not  think  there  was  any  error  committed  in 
such  refusals,  as  the  court  had  already  sub- 
stantially instructed  the  Jury  upon  the  points 
covered  by  such  refused  Instructions. 

Finding  no  error  In  the  record,  and  the 
verdict  being  amply  sustained  by  the  evi- 
dence, the  Judgment  of  the  circuit  court  in 
said  cause  Is  hereby  affirmed.  Tbore  having 
been  madfe  an  affidavit  of  the  Insolvency  of 
the  plaintiff  in  error,  the  costs  of  this  writ 
of  error  to  be  taxed  against  the  county  of 
Dade. 

HOCKBB  aod  SHA.CKLEFOBD,  33^  con- 
cur. 

CARTER,  P.  J.,  and  MAXWELL  and 
COCKBBLU  JTJt  concur  In  the  (^haloii. 


(M  Fta,  2S» 

INDIAN  RIVER  STATH3  BANK  v.  HABT- 
FOKD  FIRE  INS.  CO. 

(SaprenM  Court  of  Florida,  Division  A.  July 

14, 1903.) 

PUIADINQ  —  REAL  PARTT  IN  INTERBST  — 
AMENDMENT— PLEDGES  OF  CHOSE  IN  AC- 
TION—FIRS INSURANCE— WAIVER  OF  PROOFS 
OP  LOSS— DENIAL  OF  LIABILITY— 1N8URANCH 
AGENTS— AUTHORITY— PROOFS  OP  LOSS— LIM- 
ITATION OP  TIME. 

1.  A  suit  on  a  poll^  of  fire  insurance,  ori^ 
inally  instituted  by  H.  and  B.  as  Joint  plain- 
tiffs, mny,  under  the  Florida  statute  of  amend- 
□leutB,  be  properlj-  amended  so  that  H.  shall  be 
the  sole  Dominal  plaintiff  sainE  for  the  use  of 
B.;  and  suvh  suit  may  furth^  be  properly 
amended  so  as  to  drop  H.  as  a  plaiDtiS  there- 
iu  altogether,  the  usee,  B..  being  substituted  as 
the  real  ana  only  plaintiff;  and  such  suit.  In 
so  far  as  B.'s  rights  are  affected  by  a  clause  in 
the  policy  sued  on  limiting  the  time  within 
which  suit  thereon  may  be  instituted,  will  be 
deemed  and  held  to  have  beeu  instituted  on  the 
date  when  it  was  first  brought  by  H.  and  B. 
as  Joint  plaintiffs. 

2.  Where  H.,  to  whom  a  policy  of  fire  Insor- 
ance  is  issued,  after  a  loss  tnereon,  assigns  and 
delivers  it  to  B.  to  secure  an  indebtedness  due 
from  him  to  B.,  and  for  collection  as  his  agent, 
with  authority  to  B.  to  collect  the  same,  and  to 
deduct  from  the  proceeds  the  amount  of  H.'s 
indebtedness  up  to  the  time  of  such  collection, 
and  to  account  to  H.  for  any  overplus  above 
such  indebtedness,  under  these  circnmstanees, 
held,  that  B.,  under  the  provisions  of  section 
981,  Rev.  St.  1892,  permitting  any  civil  action 
at  law  to  be  maintained  in  the  name  of  the 
real  party  In  interest,  can.  In  his  own  name 
alone,  maintain  an  actioa  at  law  for  the  collec- 
tion of  such  policy  as  the  real  party  in  Interest. 
Held,  further,  that  In  such  a  case,  in  the  event 
of  B.'s  recovery  In  his  own  name  on  such  policy, 
the  only  claim  that  H.  would  have  would  be 
against  B.  for  any  balance  remaining  after  tha 
payment  In  full  out  of  the  proceeds  of  H.'a  debt 
to  B.  In  such  case  H.  would  have  no  claim 
against  the  insurance  company. 

8.  If  the  provisions  of  a  pobcy  of  fire  Insor- 
ance  render  It  void  In  the  event  the  Insured  did 
not  own  the  land  in  fee  upon  which  the  insarvd 
premises  stood,  or  In  the  event  the  personalty 
insured  was  incumbered  with  a  chattel  mort- 
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gage,  these  aroldiog  facta,  if  existent,  are  prop- 
er matters  of  defense  to  a  sait  on  such  policy 
for  the  defendant  to  urge  hj  plea,  and  it  Is  not 
necessary  to  the  maintenance  of  the  plaintiff's 
suit  on  such  policy  that  he  should  negative  sach 
facts  in  his  declaration. 

4.  An  agent  may  be  authorized  to  deny  on  be- 
half of  a  fire  iusurance  company  liability  on  a 
policy  issued  by  such  company,  when  he  la  not 
authorized  by  such  company  to  adjust  the  loss, 
or  to  accept  for  It  prottfs  otvm. 

5.  If  an  agent  ox  a  fire  insurance  company  has 
authority  for  it  to  deny  liability  on  one  of  its 
policies,  aod  does  so  deny  such  liability,  then  It 
makes  no  difference  whether  snch  company  has 
knowledge  of  snch  denial  of  liability  w  not;  it 
is  bound  by  the  authorized  acts  of  Its  agent 
whether  it  has  knowledge  of  snch  acts  or  not. 

6.  In  a  suit  on  a  policy  of  fire  insurance, 
where  the  declaration  alleges  that  there  was  a 
denial  of  liability  on  the  policy  by  the  defend- 
ant company,  it  is  not  necessary  for  such  dec- 
laration to  allege  that  the  plaintiff  was  misled 
by  such  denial  of  liability.  The  simple  allegation 
that  the  defendant  company  denied  all  liability 
on  the  policy  is  sufficient  to  give  to  the  plaintiff 
any  advantage  to  be  derived  from  a  waiver  of 
proofs  of  loss  that  follows,  as  a  le«l  conse- 
quence, npon  such  denial  of  liability.  The  qnes- 
tion  in  such  a  case  Is  one  purely  of  (act.  *  Did 
the  defendant  company  absolutely  repudiate  or 
deny  all  llabili^  upon  the  policy  sued  on?  If 
it  did,  then  it  follows,  as  a  legal  consequence, 
that  It  has  waived  the  making  of  proofs  of  loss 
provided  for  In  the  policy. 

7.  Where  a  local  agent  of  an  Insurance  com- 
pany has  authority  to  represent  the  company  in 
making  contracts  of  insurance,  in  collecting 
preoninms,  and  in  signing  policies,  he  also  has 
authority  to  waive  proofs  of  loss,  either  in  writ- 
ing or  by  parol,  or  by  matters  in  pais  which 
amount  to  an  estoppel.  An  Insurance  company 
cannot  make  its  local  agent  the  mediam  through 
which  all  the  benefits  of  a  policy  fiow  from  the 
insured  to  It,  and  then  deny  that  he  has  au- 
thority to  represent  It  when  the  benefits  of  the. 
bisnred  are  Involved. 

8.  The  acts  of  an  agent  performed  within  the 
scope  of  his  real  or  apparent  aathority  are  bind- 
ing upon  hia  principal.  The  public  have  a  right 
to  rely  upon  an  agent's  apparent  authority,  and 
are  not  bound  to  inqnlre  as  to  his  spedai  pow- 
ers, unless  the  drcnmstancea  are  sncn  as  to  put 
them  upon  Inquiry. 

9.  The  following  stipulation  in  a  policy  of  in- 
surance: "No  officer,  agent  or  other  represrata- 
tive  of  this  company  ahull  have  power  to  waive 
any  condition  or  provision  of  this  policy  except 
snch  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  conditions 
no  offlcer,  agent  or  representative  shall  have 
power  or  be  deemed  or  held  to  have  waived  such 
conditions  or  provisions  unless  snch  waiver,  if 
any,  shall  be  written  npon  or  attached  hereto." 
refers  to  the  conditions  which  go  to  the  making 
of  the  contract  of  Insurance,  and  not  to  provi- 
sions relating  to  the  proof  of  loss  which  are  to 
be  pe^ormed  In  the  event  of  a  loss,  and  conse* 
qnentlr  this  stipulation  does  not  operate  to  pre- 
TMit  the  company  from  making  waiver  of  pro<tf 
of  loss  by  conduct,  or  otherwise  than  by  an  ex- 
press agreement. 

10.  The  legal  effect  of  the  provision  in  the 
policy  of  Insurance  sued  on  in  this  case  that  re- 
quires the  assured  to  make  proofs  of  loss  with- 
in 60  days  after  the  fire  is  not  to  make  snch 
poUcy  void,  forfeited,  or  annulled  upon  a  fail- 
ure to  furnish  such  proofs  of  loss  within  the 
prescribed  time,  but  ite  only  effect,  in  connec- 
tion with  another  proTision  in  such  policy  stipu- 
lating that  the  amount  due  u^on  the  policy  shall 
be  payable  60  days  after  satisfactory  proofa  of 
loss  have  been  received  hy  the  company,  is  that 
it  postpones  the  date  when  the  amoant  of  the 
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loss  becomes  due  and  payable,  and  consequent- 
ly, In  cases  where  the  furnishing  of  such  i>roofs 
of  loss  have  not  been  excused  or  waived,  poat- 

eones  the  'time  within  which  suit  may  be 
ronght  thereon. 

11.  In  an  action  on  a  policy  of  fire  insnrance 
the  plaintiff  may,  in  different  counts  of  his  dec- 
laration, aver  both  a  waiver  by  the  company  of 
the  proofs  of  loss  and  a  compliance  with  the 
provisions  of  the  policy  as  to  snch  proofs  on 
his  part,  and  may  rely  npon  that  one  of  the 
counts  that  ttie  evidence  establishes.  The  plain- 
tiff may  also  Insist  that  proofs  of  loss  have 
been  waived,  notwlthstanduig  the  fact  that  he 
later  famishes  snch  pnta  from  abundance  of 
CAntlon. 

12.  A  spedai  count  in  a  declaration  for  Intei^ 
est  npon  the  amount  claimed  as  prlndpal,  while 
not  perhaps  necessary  for  the  recovery  of  inter- 
est. Is  not  an  Improper  pleading,  and  u  not  aol>- 
Ject  to  demurrer. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Brevmrd  County; 
Kbydon  M.  Call.  Judge. 

Action  by  the  Indian  Blver  State  Bank 
against  ttie  Hartford  Fire  Insnrance  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Beversed. 

On  the  lOtb  day  of  December.  1806,  the 
plaintiff  In  error.  Jointly  with  one  Simon 
Hamburg,  Instituted  suit  against  the  defend- 
ant In  error  in  the  circuit  court  of  Brevard 
county  upon  a  policy  of  Are  Insurance  Issued 
by  the  defendant  In  error  to  said  Simon  Ham- 
burg up<Hi  a  building  and  stock  of  goods 
tbereln;  the  declaration  alleging,  In  sub- 
stance, tbe  destruction  by  fire  on  December 
12,  188S,  of  said  building  and  contents,  dur- 
ing the  life  of  said  policy,  and  that  on  the 
ISth  day  of  December,  1885,  after  the  said 
loss  tbe  said  Simon  Hamburg,  for  value  re- 
ceived, by  a  written  assignment  indorsed  up- 
on said  policy,  pledged  the  same  to  the  plain- 
tiff, the  Indian  River  State  Bank,  and  de- 
posited tbe  same  with  said  bank  as  security 
for  certain  debts  and  engagements  of  tbe 
said  Simon  Hamburg  to  the  said  bank,  and 
that  said  policy  has  never  been  redelivered 
to  the  said  Hamburg,  but  is  In  the  custody 
and  possesslon-of  said  bank,  as  pledgee  there- 
of, to  secure  the  payment  of  said  debts  and 
the  performance  of  said  engagements,  etc.; 
a  copy  of  tbe  policy  sued  upon  being  attaebed 
to  said  dedaratlon. 

To  this  declaration  tbe  defendant  insur- 
ance company  Interposed  a  demurrer  upon 
the  grounds,  among  others:  "(1)  Tbe  action 
is  brought  by  the  Indian  Blver  State  Bank,  a 
corporation,  and  Simon  Hambni^,  as  coplain- 
tiffs  herein,  on  the  alleged  Insurance  policy 
therein  set  up,  and  yet  there  is  no  averment 
in  said  declaration  npon  whlcb  a  Joint  xe- 
covOTy  by  said  coplalntUEs  may  be  predicat- 
ed. 

"(2)  Said  action  so  instituted  and  dedared 
on,  if  conducted  to  a  final  Judgment  for  this 
defendant,  could  not  be  pleaded  In  bar  of  a 
subsequent  action  instituted  by  either  of  tbe 
several  plaintiffs  on  said  allied  policy 
against  this  defendant." 

This  demurrer  was  sustained  specifically 
upon  the  first  ground  thereof  abov^  quoted. 
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and  the  plalntlilB  Allowed  to  amend  aa  they 
may  be  adTlsed. 

The  declaration  was  tbea  amended  bymak- 
Ing  Simon  Hamburg  the  nominal  plaintiff, 
suing  for  the  use  of  the  Indian  River  State 
Banb,  and  reiterating  the  avermenta  as  to 
the  assignment  and  pledging  of  the  policy 
sued  upon  to  said  bank  aa  security  for  debts 
due  to  It  by  Hamburg,  etc.  The  defendant 
insurance  company  then  moved  for  Jndjgment 
final  upon  Its  demurrer  to  the  former  dec- 
laration upon  the  grounds  that  '*the  plain- 
tiffs have  not  amended  the  declaration  here- 
in so  as  to  take  said  declaration  out  of  the 
condemnation  .of  the  ground  of  demurrer  sus- 
tained by  the  court.  The  platatlfls  have  not 
filed  any  amended  declaration,  or  any  amend- 
ment to  the  declaration  herein." 

,Tbls  motion  was  denied  by  the  courts  and 
the  defendant  allowed  time  within  which  to 
plead.  To  the  amended  declaration  the  de- 
fendant Insurance  company  then  demurred 
upon  the  grounds,  among  others: 

"(1)  Said  declaration,  in  the  avermenta 
thereof,  does  not  set  iip  a  right  ct  actlom  In 
the  plahitlft. 

Said  declaration,  if  the  averments 
thereof  disclose  any  right  of  action,  shows  a 
right  of  action  lo  ttie  said  Indian  River  State 
Bank." 

This  demurrer,  upon  aigument  before  the 
then  Jodge  of  the  drcnit  court  for  Brevard 
county,  was  overruled,  and  the  defendant  re- 
quired to  plead  by  a  fixed  day. 

The  defendant  then  filed  the  fc^owlng  plea 
In  abatement:  "And  now  comes  the  defend- 
ant, and  for  Its  plea  in  abatement  herein 
says  that  the  pnecipe  for  a  sununons  herein 
was  filed  In  thia  canse  on  the  10th  day  of 
December,  1896,  and  the  sumnums  thereon 
was  issued  on  the  same  day  to  this  defend- 
ant to  answer  the  Indian  Blver  State  Bank, 
a  corporation,  and  Simon  Hamburg,  in  an 
action  of  aasumpsit,  damages  fifteen  hun- 
dred dollars,  which  summons  was  served  on 
thia  defendant,  and  the  defendant  avers  that 
the  amended  and  only  dedaration  filed  here- 
in is  a  declaration  filed  by  Simon  Hamburg 
as  sole  plaintiff;  and  this  defendant,  by  ref- 
erence to  said  prteclpe  and  the  said  Bum- 
mons  80  filed  herein  and  remaining  of  file 
herein,  makes  the  said  praecipe  and  said  sum- 
mons a  part  hereof;  wherefore  tills  defend- 
ant prays  that  said  suit  abate. 

"(2)  And  the  defendant,  for  its  further 
plea  In  abatement,  says  that  the  praecipe  for 
summons  herein  was  filed  to  this  canse  on 
the  10th  day  of  December,  1896,  and  the 
snmnunu  thereon  was  issued  on  tiie  same 
day  to  this  defendant  to  answer  the  Indian 
River  State  Bank,  a  corporatlou,  and  Blmon 
Hambnrg,  In  an  action  of  assumpsit,  dam- 
agee  fifteen  hundred  doUaxs,  which  snnunons 
was  swved  on  thia  defendant;  and  tlw  de- 
fendant avers  that  the  amraded  and  only 
declaration  filed  herein  la  a  dedaration  filed 
by  Simon  Hambnrg  as  sole  plaintiff,  suing, 
not  for  himself,  but  for  the  use  of  the  In- 


dian River  State  Bank,  a  corporation;  and 
this  defendant,  by  reference  to  said  preedpe 
and  said  summons  so  filed  herein  and  re- 
maining of  file  herein,  makes  the  said  prae- 
cipe and  said  summons  a  part  hereof;  where- 
fore this  defendant  prays  that  said  suit 
abate." 

The  plaintiff  moved  to  strike  these  pleas, 
which  motion  the  court  denied.  Thereupon 
the  plaintiff  filed  a  demurrer  to  said  pleas, 
which  demurrer  was  sustained,  and  the  de- 
fendant was  required  to  plead  instanter. 

The  defendant  then  filed  divers  pleas  to 
bar,  which  were  demurred  to  by  the  plain- 
tiff, and  this  demurrer  was  sustained  as  to 
some  of  said  pleas  and  overruled  as  to  the 
others,  whereupon  the  defendant  filed  other 
and  further  pleas,  to  which  the  plaintiff  like- 
wise demurred.  Upon  the  argument  of  this 
last  demurrer  the  plaintiff  asked  and  obteto- 
ed  leave  to  amend  its  declaration,  and  filed 
Its  amended  declaration,  Hamburg  atlll  being 
the  nominal  platotlff  sutog  for  the  use  of 
the  bank.  This  amended  dedaration  aHeged 
as  to  the  transfer  of  said  policy  to  the  bank 
that  on  the  13th  day  of  December,  1895, 
after  the  loss  aforesaid,  he  assigned  and  de- 
livered said  policy  to  the  Indian  River  State 
Bank  to  secure  an  indebtedness  due  said 
bank,  and  for  collection  as  his  agent,  the 
said  bank  to  collect  said  policy  and  deduct 
from  the  proceeds  thereof  the  amount  of 
plaintiff's  todebtednesB  up  to  the  time  of  said 
collection,  and  to  account  to  the  plaintiff  for 
the  balance;  and  that  said  policy  bad  never 
.been  redeemed,  but  is  still  In  the  custody  of 
the  said  bank,  which  is  the  pledgee  thereof, 
and  Is  entitied  to  receive  the  full  proceeds 
of  said  policy.  This  amended  dedaration 
was  demurred  to  by  the  defendant  on  the  fol- 
lowtog  grounds,  among  others:  (1)  Upon  the 
allegations  therein  set  up  the  plaintiff  has 
stated  no  cause  at  action  against  Oie  de- 
fendant 

(2)  The  cause  of  action  upon  which  tlie 
declaration  is  based  is  a  simple  tosurance 
policy,  and  it  Is  averred  therdn  that  after 
the  alleged  loss  therein  set  up  the  said  plain- 
tiff assigned  and  delivered  said  policy  to  the 
Indian  River  State  Bank,  to  whose  custody, 
as  such  assignee.  It  now  remains,  and  that 
said  bank  is  entitled  to  receive  the  foU  pro- 
ceeds of  said  policy. 

(3)  Said  declaration  avers  that  the  plain- 
tiff, the  morning  after  the  night  of  the  loss 
therein  set  up,  assigned  and  delivered  said 
policy  to  the  Indian  River  State  Bank  to 
secure  an  indebtedness  due  said  bank  by  said 
platotiff,  and  t<a  collection  as  his  fluent,  the 
said  bank  to  collect  said  policy  and  deduct 
from  the  proceeds  thereof  the  amount  of 
plaintiff's  indebtedness  up  to  the  time  of  col* 
lection  and  to  account  to  the  plaintiff  for  the 
balance;  and  that  said  policy  has  never  been 
redeemed,  but  is  still  In  the  custody  of  the 
said  bank,  which  Is  the  pledgee  thereof,  and 
Is  entlUed  to  receive  the  full  proceeds  of 
said  policy;  and  yet  said  alleged  nsee  la  not 
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a  party  plaintiff  mdng  alone  for  aald  pn>- 
ceeoa,  nor  la  It  a  ctq>laintlfl  with  said  Ham- 
burg. 

(4)  The  said  declaration  sbowB  that  If  the 
plaintiff,  Simon  Hamburg,  as  pledgor,  has 
the  legal  title  to  the  proceeds  of  said  policy, 
capable  of  bdng  asserted  in  a  suit  on  said 
policy  In  which  he  Is  the  sole  plaintiff,  the 
said  alleged  nsee,  for  whose  exeluslTe  nse 
the  suit  Is  brought,  Is  a  ben^clal  usee  only 
to  the  amount  of  said  proceeds  required  to 
pay  off  and  discbarge  the  Indebtedness  of 
said  plaintiff  to  said  alleged  usee,  and  yet 
the  amount  of  said  alleged  debt  is  not  set 
fortb,  nor  Is  it  In  any  wise  made  to  appear 
whet  part  of  said  proceeds  Is  required  for 
the  use  of  said  usee. 

(5)  It  Is  not  made  to  api>ear  from  the  arer- 
ments  of  said  declaration  that  the  defendant, 
upon  the  payment  of  the  jut^ment  recovered 
against  It,  would  be  protected  thweby  against 
b^g  again  yeied  by  anothw  suit  upon  the 
Identical  single  Insurance  policy  med  on 
herein. 

Tbla  demurrer,  coming  on  to  be  beard  be- 
fore the  Judge  of  the  Fourth  Judicial  Circuit, 
was  sustained,  and  the  plaintiff  ^ven  leave 
to  amend  if  he  be  so  advised.  Thereupon 
the  Indian  River  State  Bank,  the  usee  In  the 
foRner  declaration,  filed  Its  amended  dee- 
lamtkm  In  the  words  and  figores  following: 

**In  Carcult  Court  Brevard  County. 

■^be  Indian  Biver  State  Bank  vs.  Hartford 
Fine  Inamance  Company;  Amended 
Declaration. 
'^Tbe  Indian  River  State  Bank,  a  corpora- 
tion under  the  laws  of  Florida,  plaintiff, 
by  Bobbins  and  Orabam,  Its  attorneys,  suea 
the  Hartford  Fire  Insurance  Company  of 
Hartford,  Connecticut,  a  corporation  doing 
business  in  the  state  of  Florida,  in  accord- 
ance with  the  statute  In  auch  cases  provided, 
for  that  whereas  the  defendant,  upon  the 
Srd  day  of  October,  A.  D.  1903,  at  TltusvIUe, 
in  ttae  county  of  Brevard  and  state  of  Flori- 
da, made  Its  policy  of  insurance  and  deliv- 
ered the  same  to  Simon  Hamburg,  and  there- 
by, and  then  and  there,  in  consideration  of 
forty-tbree  and  ^Vioo  dollars  premium  to  It 
paid  by  the  said  Simon  Hamburg,  did  insure 
the  said  Simon  Hambui^  agalnat  loas  or 
damage  by  fire  to  the  amount  of  one  thou- 
sand dollars,  as  follows:   Five  hundred  dol- 
lars on  his  two-story,  metal-roof  frame  build- 
ing, including  awnings,  while  occupied  by  the 
aaeured  as  dry  goods,  clothing,  furniture, 
and  millinery  store,  situate  on  the  northwest 
corner  of  Main  street  and  Washington  ave- 
nue, in  Titnsvllle,  Florida,  and  five  hundred 
dollars  on  his  stock  of  merchandise  consist- 
ing chiefly  of  dry  goods,  clothing,  furniture, 
millinery,  and  such  other  merchandise  kept 
for  sale  by  assured,  usual  to  his  trade,  while 
contained  in  the  above-described  building, 
and  no  dollars  on  store  and  office  furniture 
and  fixtures.  Including  iron  safe,  while  con- 
tained In  tbe  above-described  building,  and 


permitting  98,600.00  of  other  insurance  to 
be  written,  warranted  to  be  concurrent  there- 
with. 

"And  the  defendant,  for  the  consideration 
aforesaid,  did  by  tbe  aald  policy  promise  and 
agree  to  make  good  and  satisfy  to  the  aald 
Simon  Hamburg  all  such  direct  loss  or  dam- 
age, not  exceeding  the  aum  of  one  tbonaand 
dollars,  as  should  happen  by  fire  to  the  said 
property  whereon  the  said  Insurance  was 
made,  as  aforesaid,  from  the  8rd  day  of  Oc- 
tober, A.  D.  1886,  at  nooo,  to  the  3rd  day  of 
October,  A  D.  1896,  at  noon,  such  loss  or 
damage  to  be  estimated  according  to  the  ac- 
tual cash  value  of  said  property  at  the  time 
aucb  loea  or  damage  ahould  happen,  and 
the  said  defendant  not  being  liable  for  an 
amount  greater  than  three-fourths  of  the  ac- 
tual cash  value  of  each  item  of  property  In- 
sured (not  exceeding  tbe  amount  Insured  on 
each  Item)  at  tbe  time  immediately  preced- 
Ing  auch  loss  or  damage;  and  In  the  event 
of  additional  insurance  permitted  by'sald' pot- 
Icy,  tlien  Its  proportion  only  of  the  three- 
fourths  of  such  cash  value  of  each  Item  itf- 
Bured  at  the  time  of  the  fire,  not  exceeding 
the  amount  Inaured  on  each  item;  and  the 
amount  thereof  to  be  payable  alxty  daya 
after  notice  and  proof  of  sncb  toss  or  dam- 
age should  be  made  by  the  Insured  In  con- 
formity to  the  conditions  annexed  to  the  said 
policy,  and  by  i^s  agreement  filed  with  the 
Treasurer  of  the  State  of  Florida  as  a  condi- 
tion precedont  to  its  doing  business  in  aald 
state  agreed  that  said  loss  should  be  pay- 
able and  might  be  recovered  by  action  In 
any  county  In  which  said  defendant  might 
have  an  agent  doing  ita  business  of  Insur- 
ance. 

"Tbe  terma,  stipulations  and  conditions  of 
said  policy  are  as  follows,  as  well  as  those 
hereinbefore  set  forth: 

'"Permitted  to  keep  In  building  five  bar- 
rels of  kerosene  or  illuminating  oil,  of  not 
less  than  V.  S.  standard  of  110  degrees,  and 
SO  pounds  of  gunpowder;  neither  to  be  han- 
dled or  sold  by  artificial  light 

"  'Three-fourths  value  claQse>-Tbls  insur- 
ance la  effected  subject  to  the  "Qiree-foiirtba 
value  clause  aa  follows: 

"  'It  Is  understood  and  agreed  to  be  a  con- 
dition of  this  Insurance,  that  in  the  event  of 
loas  or  damage  by  fire  to  the  property  In- 
sured under  this  policy,  this  company  shall 
not  be  liable  for  an  amount  greater  than 
three-fourths  of  the  actual  cash  value  of  each 
Item  of  property  Insured  by  this  policy  (not 
exceeding  the  amount  Insured  on  each  such 
Item)  at  the  time  immediately  preceding 
such  loaa  or  damage;  and  In  the  event  of 
additional  Insurance— If  any  la  permitted 
hereon— then  this  company  shall  be  liable 
for  Its  proportion  only  of  three-fourtha  auch 
cash  value  of  each  Item  Insured  at  tiie  time 
of  the  fire,  not  exceeding  the  amount  insnred 
on  each  such  item. 

"  'Iron  safe  clause:— Warranty  to  keep 
books  and  Inventories,  and  to  produce  them 
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in  case  of  loss.  Tbe  following  covenant  and 
wazran^  la  hwebr  made  a  part  of  tbls  pol- 
icy: 

"  Ist  Tbe  aamired  will  take  a  Mmplete 
Itemized  Inventory  of  stock  on  hand  at  leaat 
once  in  each  calendar  year,  and,  unless  anch 
Invraitory  has  been  taken  within  twelve  cal- 
endar  months  prior  to  the  date  of  this  pol- 
icy, one  shall  be  taken  In  detail  within  thir- 
ty days  of  issoance  of  this  policy,  or  this 
policy  shall  be  null  and  void  from  such  date, 
and  upon  demand  of  the  assured  the  unearn- 
ed premium  from  such  date  shall  be  return- 
ed 

■2d.  The  assured  will  keep  a  set  of  boobf 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted.  In- 
cluding all  purchaaes,  sales  and  shipments, 
both  for  cash  and  credit,  from  date  of  in- 
ventory as  provided  for  in  first  section  of  this 
claua^  and  during  the  continuance  of  this 
policy. 

"  "Sd.  ^nie  assured  will  keep  such  books  and 
InvmtoiT,  and  also  the  last  preceding  Uir 
ventory,  if  such  has  been  taken,  securely 
locked  in  a  fire  proof  safe  at  night,  and  at 
all  time  when  the  building  mentiraied  in 
this  policy  is  not  actually  opened  for  business; 
or  falling  tn  this,  the  assured  will  keep  such 
books  ai^  inven^uries  In  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the 
afonnaid  building. 

"  'In  the  weat  of  failure'  to  inwdnce  such 
set  of  books  and  inventwies  for  the  inspection 
of  this  company,  this  policy  ahiiU  become 
null  and  void*  and  such  failure  shall  con- 
stltuto  a  perpetual  bar  to  any  recovery  tiiete- 
on. 

"  'Electric  Light  Permit:— Privilege  to  use 
electric  lights  In  the  above-mentioned  prem- 
ises when  the  tiectrle  equipment  is  In  full 
compliance  with  tbe  standard  of  tbe  South- 
eastern TarUr  Association,  but  It  is  mutually 
understood  and  agreed  that  this  policy  shall 
not  cover  on  said  dectrlc  light  apparatus 
and  attachments,  unless  spedOcally  and  sep- 
arately Insured. 

**  This  oomikany  shall  not  be  liable  beyond 
the  actual  cash  ybIvb  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  losa 
or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  toIuo  with 
proper  deduction  tot  depreciation,  however 
caused,  and  shall  In  no  event  exceed  what  it 
would  then  cost  the  insured  to  rej^lr  or  re- 
place the  same  wlUi  material  of  like  kind 
and  quality;  said  ascertainment  or  estimate 
shall  be  made  by  the  Insured  and  this  com- 
pany, or,  if  they  differ,  then  by  appraisers^ 
as  hereinbefore  provided;  and,  the  amount 
of  loss  or  damage  having  been  thus  deter^ 
mined,  tbe  sum  for  whidi  this  ptrflcy  Is  lia- 
ble purauant  to  this  policy  shall  be  pa^ble 
sixty  days  after  due  notice,  ascertainment, 
estimate  and  satisfactory  iffoof  of  the  loss 
have  been  received  by  this  company,  in  ac> 
cordance  with  the  terms  of  this  policy.  It 
shall  be  optional,  howevw,  with  this  compa- 


ny to  take  all  a  any  part  of  the  artlidee  at 
such  ascertained  or  appraised  value,  and  al- 
so to  repair,  rebuild  or  replace  the  property 
lost  or  damaged  with  other  of  like  kind 
and  quality  within  a  reasonable  time  on 
giving  notice,  within  thirty  days  after  the 
receipt  of  tbe  proof  herein  required,  of  ite 
intention  so  to  do;  but  there  can  be  no 
abandonment  to  tbls  company  of  the  iwop- 
o-ty  described. 

**'This  entire  policy  shall  be  void  If  the 
insured  has  concealed  or  misrepresented.  In 
writing  or  otherwise,  any,  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof;  or  If  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated 
her^;  or  in  case  of  any  fraud  or  false 
swearing  by  the  Insured  touching  any  mat- 
ter relating  to  this  Insurance  or  the  subject 
thereof,  wbethor  befon  or  after  a  loss. 

"  'This  entire  policy,  unless  otherwise 
vided  by  agreement  endorsed  hereon  or  add- 
ed hereto,  shall  be  riM  if  the  insured  now 
has  or  sliall  hereaftor  make  or  procure  any 
other  contract  of  Insurance^  whether  valid 
or  not,  on  property  covered  in  whole  or  la 
part  by  thia  policy;  or  If  the  sub|ect  of  Ii^ 
Burance  be  a  manufacturing  establishment 
and  it  be  operated  in  whole  or  In  itart  at 
night  later  than  ton  dock,  or  If  It  cease  to 
be  operated  for  more  than  ten  consecutiTe 
days;  or  If  the  hazard  be  increased  by  any 
means  within  tbe  control  or  knowledge  €t 
tbe  Insured;  or  If  the  meduudcs  be  onploy- 
ed  in  bnlldlng,  altering  cx  repairing  tbe  with- 
in described  premises  for  more  than  fifteen 
days  at  any  one  ttane;  or  if  the  Intweet  of 
the  insured  be  other  than  nncondltjonal  and 
sole  ownership;  or  If  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by 
tbe  insured  in  fee  simple;  or  if  the  subject 
of  Insurance  be  personal  pn^terty  and  be  <v 
become  incumbered  by  a  chattel  mortgage; 
or  if,  with  tbe  knowledge  of  the  Insured, 
foredosure  proceedings  be  commenced  or 
notice  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or 
trust  deed;  or  If  any  change,  other  than  by 
the  death  of  an  insured,  teke  place  In  the 
Interest  title  or  possession  of  the  subject  of 
Insurance  (except  change  of  occupante  with- 
out increase  of  hazard),  whether  by  legal 
process  or  Judgment  or  by  vidtmtery  act  o£ 
the  Insured,  or  otherwise;  if  this  policy  be 
assigned  before  a  loss;  or  If  Illuminating  gaa 
or  vapor  be  generated  in  tbe  described  build- 
ing (or  adjacent  thereto)  for  use  therein;  or 
If  (any  usage  or  custom  of  trade  cs  manu- 
facture to  the  contrary  notwithstanding) 
there  be  kept,  used  or  allowed  on  the  above 
described  premises,  benzine,  benzole,  dyna- 
mite, ether,  fire-works,  gasoline,  greek  fir^ 
gunpowder,  exceeding  2B  pounds  In  quantity, 
naptha,  nitroglycerine  or  other  eqploslvea, 
pbosidiorus  or  petrdeum  or  any  of  ite  inod- 
ucts  ot  greater  inflammability  than  kerosine 
oil  the  United  States  standard  (which  laat 
may  be  used  for  light  and  kept  for  sale  ac- 
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cording  to  law,  but  in  qnantltleB  not  ex- 
ceeding five  barrels,  proTided  It  be  drawn 
and  lamps  filled  hy  dayligbt,  or  at  a  dletance 
not  lees  tban  ten  feet  from  artificial  light), 
or  if  a  boUdlng  herein  described,  whether  in- 
tended for  occupancy  by  ovnet  or  tenant,  be 
or  become  vacant  or  nuoccopled  mnd  so  re- 
main for  ten  days. 

-'  'This  company  shali  not  be  liable  for  lose 
caused  directly  or  indirectly  by  invasion,  In- 
snrrection,  riot,  dvll  war  or  commotion,  or 
military  or  usurped  power,  or  by  order  of 
any  cItII  autboritiies;  or  by  theft;  or  by 
neglect  of  the  Insured  to  use  all  reasonable 
means  to  save  and  preseire  the  property  at 
and  after  a  fire  or  when  the  proper^  Is  en- 
dangered by  fire  In  neighboring  premises;  or 
(unless  fife  ensues,  and  In  that  event,  for 
the  damage  by  fire  only)  by  explosion  of  any 
kind,  or  lightning;  but  liability  by  direct 
damage  by  lightning  may  be  assumed  by 
specific  agreement  hereon. 

"  'If  a  building  or  any  part  thereof  fall, 
except  as  the  result  of  fire,  all  Insurance  by 
this  policy  on  such  building  or  Its  contents 
shall  Immediately  cease. 

"  This  company  shall  not  be  liable  for  loss 
to  accounts,  bills,  currency,  deeds,  evidences 
of  debt,  money,  notes,  or  securities;  nor, 
unless  llablli^  Is  specifically  assumed  here- 
on, for  loss  to  awnings,  bullion,  casts,  curi- 
osittes,  drawings,  dies,  implements.  Jewels, 
manuscripts,  medals,  models,  patterns,  pic-' 
tnres;  sdenttfic  apparatus,  signs,  store  or 
office  furniture  or  fixtures,  sculpture,  tools  or 
property  held  on  storage  or  for  repairs,  nor, 
beyond  the  actual  value  destroyed  by  fire, 
for  loss  occasioned  by  ordinance  or  law  reg- 
ulating  construction  or  repair  of  building,  or 
by  interruption  of  business,  manufacturing 
processes,  or  otherwise;  nor  (or  any  greater 
proportion  of  the  value  of  plate-glass,  fres- 
coes and  decorations  than  that  which  this 
policy  shall  bear  to  the  whole  insurance  on 
tbe  bulldhig  described. 

"  'If  an  application,  survey,  plan,  or  de- 
scription of  property  be  referred  to  to  this 
policy  it  shall  be  a  part  of  this  contract  and 
a  warranty  by  the  Insured. 

"  'In  any  matter  relating  to  this  Insurance 
no  person,  unless  duly  authorized  In  writing, 
shall  be  deemed  the  agent  of  this  company. 

'*  This  policy  may,  by  a  renewal,  be  con- 
tinued under  the  original  stipulation  in  con- 
sideration of  premium  for  tbe  renewed  term, 
provided  that  any  Increase  of  hazard  must  be 
made  known  to  this  company  at  the  time  of 
renewal  or  this  policy  shall  be  void. 

"  Tbls  policy  shall  be  cancelled  at  any 
time  at  the  request  of  the  Insured;  or  by  tbe 
company  by  giving  five  days'  notice  of  sucb 
cancellation.  If  this  policy  shall  be  can- 
celled as  hereinbefore  provided,  or  become 
void,  or  cease,  the  premium  having  been  ac- 
tually paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  custom- 
ary sbort  rates;  except  that  when  this  policy 


Is  cancelled  by  this  company  by  giving  notice 
it  shall  retain  only  the  pro  rata  premium. 

"  'If,  with  the  consent  of  this  company, 
hn  Interest  under  this  policy  shall  exist  In 
favor  of  a  mortgagee  or  of  any  person  or 
corporation  having  an  interest  In  the  sub- 
ject of  Insurance  other  than  the  interest  of 
the  insured  as  described  herein,  the  condi- 
tions hereinbefore  contained  shall  apply  in 
the  manner  express  in  such  provisions  and 
conditions  of  insurance  relating  to  such  In- 
terest as  shall  be  written  upon,  attached,  or 
appended  hereto. 

"  'If  property  covered  by  this  iK>llcy  Is  so 
endangered  by  fire  as  to  require  removal  to 
a  place  of  safety,  and  is  so  removed,  that 
part  of  this  policy  In  excess  of  Its  proportion 
of  any  Ima  and  of  the  value  of  property  re- 
maining In  the  original  location  shall,  for 
the  ensuing  five  days  only,  cover  tbe  prop- 
erty so  r^oved  In  the  new  location,  iif  re- 
moved to  more  than  one  location,  such  ex- 
cess of  this  policy  shall  cover  therein  for 
fluch  five  days  In  the  proportion  that  tbe 
value  in  any  one  such  new  location  bears 
to  the  value  In  all  such  new  locations,  but 
this  company  shall  not,  in  any  case  of  re- 
moval, whether  to  one  or  more  locations,  be 
liable  beyond  the  proportion  that  the  amount 
hereby  insured  shall  bear  to  tbe  total  Insur- 
ance on  the  whole  property  at  the  time  of 
fire,  whether  tbe  same  cover  In  new  location 
or  not. 

"  'If  fire  occur  the  Insured  shall  give  im- 
mediate notice  of  any  loss  thereby  la  writing 
to  this  company,  protect  the  property  from 
further  damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put 
It  in  the  best  possible  order,  make  a  complete 
Inventory  of  the  same  stating  the  quantity 
and  cost  of  each  article  and  the  amount 
claimed  thereon,  and,  within  sixty  days  after 
the  fire,  unless  such  time  Is  extended  in  writ- 
ing by  this  company,  shall  render  a  state- 
ment to  this  company,  signed  and  sworn  to 
by  said  insured,  stating  the  knowledge  and 
belief  of  tbe  insured  as  to  the  time  and  origin 
of  the  fire;  the  interest  of  the  Insured  and 
of  all  otbers  in  the  property;  the  cash  valne 
of  each  item  thereof,  and  tbe  amount  of  loss 
thereon;  all  incumbrances  thereon;  all  oth- 
er Insarance.  whether  valid  or  not,  covering 
any  of  said  property;  and  a  copy  of  all  the 
descriptions  and  schedules  in  all  policleB; 
any  changes  In  the  title,  use,  occupation,  lo- 
cation, possession  or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy;  by 
whom  and  for  what  purpose  any  building 
herein  described  end  the  several  parts  there- 
of were  occupied  at  the  time  of  fire;  and 
shall  furnish,  if  required,  verified  plana  and 
speclScatlonB  of  any  building,  fixtures,  or 
machinery  destroyed  or  damaged;  and  shall 
also,  if  required,  furnish  a  certificate  of  tbe 
mai^strate  or  notary  public  (not  Interested  In 
the  claim  as  a  creditor  or  otherwise,  nor  re- 
lated to  the  insured)  living  nearest  the  place 
of  fire,  stating  that  he  has  examined  the  clr- 
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cumstaneea  and  believes  the  Insured  has  tion- 
estly  sustained  loss  to  tbe  amount  that  snch 
magistrate  or  notary  public  shall  certify. 

"  'The  Insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examina- 
tions under  oath  by  any  person  named  by 
this  company,  and  snbscrlbe  the  same;  and, 
as  often  as  required,  shall  produce  for  ex- 
amination all  books  of  account,  bills,  in- 
voices and  other  vouchers,  or  certified  copies 
thereof  If  original  be  lost,  at  such  reasonable 
place  as  may  be  designated  by  this  com- 
pany or  Its  representative,  and  shall  permit 
extracts  Bud  copies  thereof  to  be  made. 

**  *In  the  event  of  disagreement  as  to  the 
amount  of  loss  tbe  same  shall,  as  provided, 
be  ascertained  by  two  competent  and  disin- 
terested appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so 
diosen  shall  first  select  a  competent  and  dis- 
interested umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  falling  to  agree,  shall  submit  their  dlf- 
feroices  to  the  umpire;  and  the  award  In 
writing  of  any  two  shall  detomlne  the 
amount  of  incb  Ima;  tbe  parties  thereto 
shall  pay  the  appraiser  respectively  selected 
by  them  and  shall  bear  equally  the  flzpeiuea 
of  tbe  appraisal  and  umpire. 

**  This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re- 
quirement, act  or  proceeding  on  its  part  re- 
lating to  the  appraisal  or  to  any  lamina- 
tion herein  provided  for;  and  the  loss  shall 
not  become  payable  nntU  sixty  days  after 
the  notice,  ascertainment,  estimate  and  sat- 
isfactory proof  of  tilie  loss  herein  required 
have  been  received  by  this  company,  Includ- 
ing en  award  by  aroralseia  when  appraisal 
has  been  required. 

"  This  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  any 
loss  on  the  described  property,  or  for  loss  by 
and  expense  of  removal  from  tbe  premises 
endangered  by  fire,  than  the  amount  hereby 
Insured  shall  bear  to  the  whole  Insurance, 
whether  valid  or  not,  or  by  solvent  or  Insol- 
vent Insurers,  covering  such  property,  and 
the  extent  of  the  application  of  the  Insur- 
ance under  this  policy  or  of  the  contribution 
to  be  made  by  this  eompany  tn  case  of  loss, 
may  be  provided  for  by  agreem»it  or  condi- 
tion written  hereon  or  attached  'or  appended 
hereto.  Liability  for  re-tosurance  shall' be 
as  specifically  agreed  herein. 

"  'If  this  company  shall  claim  that  the  fire 
was  caused  by  the  act  or  neglect  of  any 
person  or  corporation,  private  or  municipal, 
this  company  shall,  on  payment  of  the  loss, 
be  subrogated  to  the  extent  of  such  payment 
to  all  right  of  recovery  by  the  Insured  for 
the  loss  resulting  therefrom,  and  such  right 
shall  be  assigned  to  this  company  by  the 
insured  on  receiving  such  payment 


"  'No  salt  or  action  on  this  policy  for  the 
recovery  of  any  claim,  shall  be  sustainable 
In  any  court  of  law  or  equity  until  after  full 
compliance  by  the  Insured  with  all  the  fore- 
going requirements,  nor  unless  commence 
within  tw^elve  months  next  after  tbe  fire. 

"  'Wherever  In  this  policy  the  word  **ta- 
sured"  occurs,  it  shall  be  held  to  include  the 
legal  representative  of  the  insured,  and  wher- 
ever the  word  "loss"  occurs  It  shall  be  deem- 
ed tbe  equivalent  of  "loss  or  damage." 

"  *If  this  policy  be  made  by  a  mutual  or 
other  company  having  special  regxilatlons 
lawfully  applicable  to  its  organization,  mem- 
bership, policies  or  contracts  of  Insurance, 
such  regulation  shall  apply  to  and  form  a 
part  of  this  policy  as  the  same  may  be  writ- 
ten or  printed  upon,  attached,  <»■  appended 
hereto. 

**  This  policy  Is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations  and  condi- 
tions together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  endors- 
ed hereon  or  added  hereto,  and  no  officer, 
agent  or.  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  Indorsed  hereon  or  add- 
ed hereto,  and  as  to  sucb  provisions  and  con- 
ditions no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions 
unless  such  waiver.  If  any,  shall  be  written 
upou  or  attached  hereto,  nor  shall  any  priv- 
ilege or  permission  affecting  tbe  insurance 
under  this  policy  exist  or  be  claimed  by  the 
Insured  imless  so  written  or  attached.' 

"And  thereupon  In  consideration  of  the 
premises,  and  that  the  said  Simon  Hamburg 
had  accepted  said  policy,  and  thereby  prom- 
ised the  defendant  to  keep  and  perform  all 
things  in  said  policy  contained  on  the  part 
of  the  said  Hamburg  to  be  kept  and  perform- 
ed, the  defendant  there  promised  the  said 
Hamburg  that  it  would  keep  and  perform  all 
things  in  said  poUcy  mentioned  on  Its  part 
to  be  kept  and  performed,  and  tbe  defendant 
then  and  there  became  and  was  the  Insurer 
of  tbe  said  Hamburg  to  tbe  face  value  of  said 
policy  upon  the  said  property  as  aforesaid. 

"And  the  plaintiff  further;  avers  that  at  tbe 
time  of  the  making  of  said  policy  and  from 
thence  untU  the  happening  of  the  loss  and 
damage  hereafter  mentioned,  the  said  Simon 
Hamburg  had  an  Interest  In  said  property 
more  than  one-third  greater  than  tbe  total 
amount  of  the  said  sum  so  by  defendant  in- 
sured thereon,  and  the  additional  concurrent 
Insurance  underwritten  thereon,  and  that  bis 
Interest  was  tbe  unconditional  and  sole  own- 
ership of  the  personal  property,  and  also  of 
the  building  and  land  on  which  it  stood.  In 
the  said  policy  described  and  insured  to  said 
Hamburg  as  aforesaid. 

"And  the  plaintiff  further  avers  that  on 
tbe  12th  day  of  December,  A.  D.  1835,  at  ten 
O'clock  at  night;  tbe  said  property  was  en- 
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tlrely  consnmed  and  dastn^ed  t>7  fire,  there- 
by tbe  said  Blmon  Hambnrg  tbea  and  tbere 
flostalned  loas  and  damage  on  the  said  prop* 
eity  to  an  amount  more  tban  one-tblrd  great- 
er than  the  total  Insnrance  nndorwrltten  by 
the  defendant  and  other  comi»anles  on  said 
IMt»part7,  which  said  km  and  damage  did 
not  happen  by  means  of  any  Invasion,  Insnr* 
rectbm,  riot,  or  cItU  commotion,  or  of  any 
military  or  oanrped  porer. 

"And  plaintiff  further  aTers  that  on  the 
13th  day  of  December,  1890,  after  the  loss 
aforeMM,  the  said  Simon  Hamburg  assigned 
and  dcllrered  said  policy  to  tbe  plaintiff,  the 
Indian  Blver  State  Bank,  to  secure;  an  In- 
debtedness due  said  bank  1^  him.  and  for 
coPectlon  as  hla  agent,  the  said  bank  to  col- 
lect said  poUey  and  deduct  from  the  proceeds 
thereof  the  amount  of  said  Hamburg's  In- 
debtedness up  to  tiie  time  <tf  said  Cf^etlim, 
and  to  account  to  tbe  said  Hambnrg  for  tlM 
balance;  and  said  policy  has  nerer  been 
deemed,  but  Is  still  in  the  custody  of  the 
said  bank,  wbSxib  Is  tbe  pledgee  thereof,  »nd 
Is  entitled  to  reoetra  the  fnU  proceeds  of 
said  policy. 

"And  plaintiff  further  aDeges  that  at  tbe 
time  of  the  loss  aforesaid,  and  at  the  time 
of  the  transaction  with  him  hereafter  aver- 
red, R.  rreeman  Hall  was  the  agent  of  the 
d^endant  Insnrance  company  at  TltusrUIe, 
Florida,  and  attended  and  baa  fall  notice  of 
said  fire,  and  was  dothed  with  fall  anfliorlty 
to  receive  proposals  for  Insurance,  to  receive 
mon^,  and  countersign,  Uunie,  and  renew 
poHdes  of  Insnrance  of  saUt  company,  and 
that  he  was  also,  by  a  written  agreonent  on 
file  at  Tallahassee,  as  a  condition  of  Its  being 
permitted  to  do  bnstness  In  this  state,  agent 
of  said  company  for  tbe  purpose  of  receiving 
service  of  process  In  any  dvU  action  against 
said  company;  and  the  said  B.  Freeman 
Hall,  by  virtue  of  the  authority  conferred 
upon  him  1^  the  defendant  as  above,  and  by 
the  usual  course  of  his  dealings  wltb  flie 
publta  In  transacting  the  bu^nesa  of  his 
said  agency  In  accordance  with  his  commis- 
sion and  nndOT  the  laws  ttf  this  state  defln* 
Ing  what  acts  eonstltnte  a  petson  an  agent 
of  an  Insurance  company  and  pointing  out 
upon  whom  demand  for  payment  of  lones 
by  service  of  dvll  process  shall  be  made, 
became  and  was  the  ag&A  of  the  defendant 
wttb  reject  to  his  dealings  with  the  plain- 
tiff and  wltii  the  Insured.  Simon  Hambnrg, 
next  herein  averred,  that  Is  to  say:  Plaintiff 
avers  that  within  a  few  dajn  after  the  fire 
aforesaid,  through  William  M.  Brown.  Its 
agent,  and  one  of  Its  directors,  It  notified 
said  R.  Freeman  Hall  of  Its  possession  of 
the  policy  faoreln  sued  upon,  and  of  tbe  as- 
signment of  said  policy  to  It  by  Hamburg 
after  the  fire,  and  requested  that  the  loss 
nnder  said  policy  be  paid  to  it,  and  not  to 
said  l^mbUTg,  whereupon  said  B.  Freeman 
Hall  dedared  to  said  Brown  that  defendant 
company  d«iied  liability  under  said  policy, 
and  wonld  not  pay  the  same.  And  within  a 


tew  days— less  than  a  week  aft»  said  Are— 
the  said  Hall  declared  to  Wm.  H,  Beeves,  an 
attorney  at  law,  and  at  that  time  represent- 
ing the  insured,  Simon  Hamburg,  upon  in- 
quiry made  by  said  Beeves,  acting  for  said 
Hamburg,  and  professing  to  said  agent  to 
be  so  acting,  that  the  defendant  company 
denied  any  liability  under  said  policy.  All 
of  which  declarations  said  Reeves  communi- 
cated to  said  Hamburg  and  to  the  plaintiff. 
And  by  reason  of  fho  denial  of  llaUllty  by 
the  defendant  the  plaintiff  vras  led  to  eon- 
sldw  tiiat  it  wonld  be  futile  to  attempt  ftnth- 
vrltta  to  procnro  the  Insured,  the  said  Simon 
Hamburg,  to  comply  with  the  conditions  of 
said  polt<^  relating  to  the  methods  of  ad- 
justment and  proofs  of  Ion,  but  considered 
and  herein  avers  tbst  defendant  waived  the 
pnformance  of  said  conditions  by  its  denial 
of  any  liability  under  said  policy,  and  repu- 
diating its  contract  thweln  contafaed. 

"And  plaintiff  avers  that  the  said  Bbncm 
Hambnqc  has  in  all  ttilnga  obaerved,  pw^ 
formed,  and  fulfilled  the  conditions  of  said 
policy,  and  all  agreements  therein  contained 
to  be  kept  -and  performed  upon  his  part,  ex- 
cept as  above  stated,  uid  that  the  perform- 
ance of  his  agreement  as  to  things  to  be  done 
after  the  loss,  as  a  condition  precedent  to  its 
payment,  in  the  matter  of  furnishing  proofs 
of  loss,  eto.,  was  waived  1^  the  defendant 
as  above  averred,  and  from  the  time  of 
said  walvw  tbe  defmdant  became  and  was 
Indebted  in  the  amount  of  said  policy  to  the 
holder  thereof,  the  plaintiff  herein,  but  has 
not  paid  the  same,  nor  any  part  thereof. 
And  plaintiff  claims  fifteen  hundred  dollars 
damages. 

"(2)  And  for  a  secmid  count  In  this  behalf 
plaintiff  says  that  the  defendant  entered  In- 
to a  contract  of  insurance  with  Simon  Ham- 
burg against  loss  by  fire  tor  tlie  considera- 
tion and  containing  the  agreemento  and  con-  - 
dltlons  set  forth  in  tbe  first  count  of  this  dec- 
laratltm,  whereby  It  promised  to  pay  to  Si- 
mon Hamburg,  the  lusored,  In  case  of  loss  or 
damage  by  fire  to  the  property  Insored  dW^ 
ing  the  term  of  said  policy  the  sum  of  |1,- 
000.00,  as  set  torUi  In  tbe  first  count,  and 
on  the  12th  day  of  December,  A.  D.  1805,  at 
ten  o'clock  at  night,  while  said  policy  was 
In  force,  said  property  was  entlraly  consumed 
by  fire,  as  set  forth  spedflcally  In  the  first 
count,  and  after  the  loss  aforesaid  said  pol- 
icy vras  assigned  and  delivered  In  pledge  to 
the  plaintiff,  which  was  antborlsed  to  re- 
cdve  the  full  proceeds  thereof,  as  fully  set 
Anrth  In  tiie  first  count  And  plaintiff  fur- 
ther avers  that  on  the  18th  day  ot  December, 
tbe  day  after  said  fire,  without  his  fault 
and  against  his  will,  the  said  Simon  Ham- 
burg was  axresied  and  confined  In  Jail  until 
the  Srd  day  of  March,  1896.  and  his  books 
of  account,  contalnlQg  tbs  Invratorles  of  his 
insured  stock  and  other  Information  neces- 
sary to  making  the  proof  of  loss  prescribed 
by  said  policy,  wwe  seized  by  tiie  sheriff,  and 
all  access  to  said  books  was  denied  to  tbe 
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Bald  Hambnis  «r  to  any  one  else,  except  tibe 
piosecuting  officers,  nntll  tbe  Stb  day  oC 
Marcb,  18B6,  wben  said  Hamburg  vas  llbo^ 
ated.  That  as  soon  as  the  tnanred,  tbe  said 
Stmob  Hambius,  was  liberated,  and  allow- 
ed access  to  the  books  necessary  to  be  con- 
sulted,  he  began  to  prepare  the  statement  of 
hla  loss  reanlred  by  said  policy,  and  on  or 
about  the  13th  day  of  BCarcb«  lfi96,  said  proof 
of  loss  was  forwarded  to  the  defoidant,  and 
was  received  defendant  on  or  about  Marcb 
16th,  1896;  and  plaintiff  fnrther  avers  that 
defendant  made  no  objection  to  the  form  ct 
snfflclency  of  said  proof  of  loss  as  a  compli- 
ance with  the  condltloiui  of  said  policy,  ex- 
cept as  to  the  matter  of  delay  In  presenting 
it,  and  thereby  waived  any  other  Infwmall- 
tles  that  might  exist -In  said  protrf;  and 
plaintiff  farther  avras  that  said  proof,  etc« 
was  f nmlsb^l  by  the  insured  aa  soon  aftcar 
the  fixe  as  possible. 

"And  plaintiff  further  avers  that  tbe  said 
Hamburg,  the  insured,  and  the  said  bank 
have  in  all  things  substantially  observed  and 
perAnmed  and  fulfilled  all  and  singular  tbe 
matters  and  things  which  were  on  their  part 
to  be  observed,,  performed,  and  fulfilled  ac- 
cording to  the  conditions,  fwm,  and  effect  of 
said  poli^.  and,  although  said  policy  was 
due  and  payable  to  this  plaintiff,  as  assignee 
thraeo^  of  which  fact  defendant  was  duly 
notified  sixty  days  after  the  receipt  by  de- 
fendant of  titte  proof  of  loss,  to  wit,  on  or 
about  May  16th,  1886,  on-  which  date  the  loss 
became  due  and  payable  In  the  amount  of 
one  thousand  dollars,  yet  the  defendant  has 
not  paid  to  the  plaintiff  the  said  amount  nor 
tbe  interest  thereon,  nor  any  part  of  said 
obligation  or  interest,  but  refuses  to  do  so. 
to  the  damage  of  the  plaintiff  of  fl,600.00, 
and  therefore  It  brings  this  suit 

"(8)  And  plaintiff  sues  defendant  for  mon- 
ey payable  by  defendant  to  the  plaintiff  for 
interest  oa  divers  sums  of  m(mey  before  that 
time  forborne  by  tliie  plaintiff  to  the  defend- 
ant at  his  request  for  divers  spaces  of  time 
before  then  elapsed.  In  the  sum  of  (260.00. 

'*(4)  And  for  a  fourth  count  in  this  bebalf 
plaintiff  says  that  defendant  entered  Into  a 
contract  of  tnsnrance  with  <me  Simon  Ham- 
burg, tbe  terms  and  conditions  of  wblcb  are 
fully  set  forth  In  the  first  count,  which  is 
referred  to  and  made  a  part  of  this  count 
for  tbe  purpose  of  setting  forth  said  con- 
tract; tbat  the  said  Hamburg  was  tbe  sole 
and  unconditional  owner  of  the  property  so 
Insured;  that  on  December  12th,  18%,  at 
ten  o'clock  at  night,  the  said  property  was 
entirely  consumed  and  destroyed  by  fire, 
whereby  said  Hamburg  sustained  loss  and 
damage  to  an  amount  more  than  one-third 
greater  than  tiie  total  insurance  underwrit- 
ten by  the  defendant  and  other  companies 
on  said  property,  and  became  entitled  to  the 
full  amount  of  said  policy.  That  aft»  said 
loss  and  damage  aforesaid,  to  wit,  on  or 
about  December  ISth.  1895.  the  said  Ham- 
burg asdgned  and  d^vered  said  policy  to 


the  plaintiff  to  secure  an  Indebtedness  due 
by  him  ibo  the  plaintiff,  and  for  coUecUMt 
as  bis  agent  the  plaintiff  to  collect  said  poli- 
cy and  deduct  from  the  proceeds  thweof  the 
amount  of  said  Hamburg's  Indebtedness  up 
to  the  time  of  said  collection,  and  to  account 
to  said  Hamburg  foe  the  balance,  and  said 
policy  has  never  been  redeemed,  but  is  still 
in  the  custody  of  the  plaintiff,  which  is  the 
pledgee  thareof,  and  is  uitltled  to  receive 
the  full  proceeds  of  said  policy.  That  aald 
Hamburg  bt  ail  tblngs  observed,  performed 
and  fulfilled  the  conditions  of  said  policy  up 
to  the  time  ot  the  said  fire  and  his  asslgn- 
xoeat  Qrareof  to  plalntlfl,  and  the  plaintiff 
immediately  upon  receiylng  the  assignment 
of  said  policy  notified  tbe  defendant  thereof, 
and  that  the  amount  due  thereunder  should 
be  paid  to  the  plaintiff;  but  the  defendant 
thereupon  denied  all  liability  under  said  pi^- 
cy,  and  repudiated  its  obligaUons  thereun- 
der, whereby  and  by  reason  whereof  said 
policy  became  Immediately  due  and  payable 
without  pof  ormance  of  the  conditions  ther&- 
in  stipulated  to  be  performed  by  the  insured 
after  loss,  but  the  defendant  has  not  paid 
the  sam^  and  plaintiff  clalnu  fifteen  hun- 
dred dollars  damages. 

*'(5)  And  for  a  fifth  count  in  thla  behalf 
plaintiff  says  that  defendant  entered  into 
a  contract  of  Insurance  wltli  <me  Simon 
Hambnrg  as  set  forth  In  the  fourth  count; 
that  said  Hambnrg  was  the  sole  and  uncondi- 
tional owner  of  the  property  so  insured; 
that  It  was  entirely  destroyed  by  fire,  where- 
by said  Hamburg  sustained  loss,  as  fully  set 
forth  in  the  fourth  count;  that  aft^  said 
fire  tlie  poll^  was  assigned  to  the  plaintiff 
as  fully  set  out  in  tlie  fourth  count  *nd 
that  said  HambuiK  the  insured,  and  tha 
plaintiff,  have  in  all  things  observed,  p» 
Conned,  and  fulfilled  the  conditions  of  said 
policy,  but  the  defendant  has  not  complied 
with  its  contract  but  is  indebted  to  the  plain- 
tiff in  the  amount  of  said  policy,  to  wit 
$1,000.00.  and  legal  interest  thereon  from  the 
commencement  of  this  suit  and  plaintiff 
claims  fifteen  hundred  dollars  damages. 
VRobUns  ft  Graham, 

"Attorneys  for  PlalntUE. 

"Cause  of  Action. 
"The  original  policy  on  which  this  declara- 
tion la  founded  Is  on  flie  In  thla  suit." 

The  policy  here  referred  to  is  as  follows; 
"Number  326.         The      Dollars  glOOaOO 
*Sartford  Fire  Insurance  Company 
"Incorporated  1810 
''Charter  Perpetual, 
"Hartford.  Omn. 
In  consideration  of  tbe  stipulations  herdn 
named  and  of  fwty-threa  and  f>/ioo  dollan 
premium  does  insure  Simon  Hsmburg  of  Tl- 
tuavlUe.  Elorlda,  for  the  term  of  one  year 
from  the  3rd  day  of  Octobrar,  1886,  at  noon,  to 
the  Si-d  day  of  October,  1806,  at  noon,  against 
all  direct  loss  w  damage  by  fire,  except  as 
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liffieinafta  provided,  to  an  amount  not  ex- 
ceeding oDe  tbouaand  dollars,  to  tbe  follow- 
ing deecrlbed  property  while  located  and  con- 
tained as  described  herein  and  not  elsewhere, 
to-wit:  aa  per  sUps  attached  hereto  and  farm- 
ing part  of  this  policy,  viz:  $500.00  on  his 
two  story  metal  roof  frame  building,  includ- 
ing awnings,  while  occupied  by  assured  aa 
dry  goods,  clothing,  furniture  and  mlliinery 
store  situate  on  the  northwest  comer  of  Main 
street  and  Washington  avenue  Id  XituavlUe, 
Florida. 

"$  Xone  on  store  and  office  furniture  and 
fixtures,  Including  iron  safe,  while  contained 
In  above  described  building. 

"$500.00  on  his  stock  of  merchandise,  con- 
sisting chiefly  of  dry  goods,  clothing,  furni- 
ture, millinery  and  such  other  merchandise 
kept  for  sale  by  assured  usual  to  bis  trade, 
while  contained  In  above  described  building. 
Electric  light  permit  attached  to  policy. 

"OChls  Insurance  is  also  effected  subject  to 
the  three-fourths  value  clause  as  follows:  It 
Is  understood  and  agreed  to  be  a  condition  of 
this  insurance  that.  In  the  event  of  loss  or 
damage  by  fire  to  the  property  Insured  under 
this  policy,  this  company  shall  not  be  liable 
for  an  amount  greater  than  three-fonrtbs  of 
the  actual  cash  value  of  each  item  of  property 
insured  by  this  policy  (not  exceeding  the 
amount  Insured  on  each  such  item)  at  the 
time  Immediately  preceding  such  loss  or  dam- 
age; and  in  the  event  of  additional  insur- 
ance—If  any  is  permitted  hereon— then  this 
company  shall  he  liable  for  its  proportion  of 
three-fourths  such  cash  value  of  each  item 
insured  at  the  time  of  the  fire,  not  exceeding 
the  amount  insured  on  each  such  item. 

"Warranty  to  keep  books  and  Inventories 
and  to  prodnce  them  In  case  of  loss.  The 
following  covenant  and  warranty  is  hereby 
made  a  part  of  this  policy. 

"Ist.  The  assured  wlU  take  a  complete 
Itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and,  unless  such 
Inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  policy, 
one  shall  be  taken  In  detail  within  thlr^ 
days  of  issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date,  and 
upon  demand  of  the  assured,  the  unearned 
premium  from  such  date  shall  be  returned. 

'"26.  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted  including 
all  purchases,  sales  and  shipments  both  of 
cash  and  credit  from  date  of  inventory,  as 
provided  In  first  section  of  this  clause,  and 
during  the  continuance  of  this  policy. 

'*3d.  The  assured  will  keep  such  books  and 
Inventory,  and  also  the  last  preceding  Inven- 
tory, if  such  has  been  taken,  securely  locked 
In  fire  proof  safe  at  nlgbt,  and  at  all  times 
when  the  building  mentioned  in  this  policy 
Is  not  actually  open  for  business;  or,  failing 
lu  this,  the  assured  will  keep  such  books  and 
Inventories  in  some  place  not  exposed  to  fire 
wbich  would  destroy  the  aforesaid  building. 


"In  the  event  of  failure  to  produce  such  set 
of  books  and  Inventortee  for  the  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon. 

"Permitted  to  keep  In  store  five  barrels  of 
kerosene  oil,  of  not  less  than  U.  S.  standard  of 
110  degrees,  aud  50  pounds  of  gunpowder; 
neither  to  be  handled  or  sold  within  fifteen 
feet  of  any  artificial  light 

"$8600.00  other  ii»urance  permitted,  war- 
ranted to  be  concnrroit  herewith.  Attached 
to  and  forming  part  of  policy  No.  326  of  the 
Hartford  Insurance  Company. 

"HaU  &  Wrlgbt,  Agent 

^BSectric  Light  Permit 
'Trlvllege  to  use  electric  Ughta  In  the  above 
mentioned  premises  when  the  dectric  equip- 
ment is  in  full  compliance  vltii  the  standard 
of  the  Southeastern  Tariff  Association,  bnt  it 
is  mutually  understood  and  agreed  that  this 
policy  shall  not  cover  on  said  electric  lli^t 
apparatus  and  attachments,  unless  specif- 
ically and  separately  insured. 

"Attached  to  and  forming  part  of  policy 
No.  326,  Hartford  Fire  Insnittnce  Co. 

"Hall  &  Wright,  Agent  , 

"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss 
or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with 
proper  deduction  for  depreciation,  however 
caused,  and  shall  In  no  event  exceed  what  it 
would  then  cost  the  Insured  to  repair  or  re- 
place the  same  with  material  of  like  kind 
aud  quality;  said  ascerteinment  or  estimate 
shall  be  made  by  the  insured  and.  this  com- 
pany, or,  If  they  differ,  then  by  appraisers, 
as  hereinafter  provided;  and,  the  amount  of 
loss  or  damage  having  been  thus  determined, 
the  sum  for  which  tills  company  is  liable  pur- 
suant to  this  policy  shall  be  payable  sixty 
days  after  due  notice,  ascertainment  esti- 
mate, and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance 
with  the  terms  of  this  policy.  It  shall  be  op- 
tional, however,  with  this  company  to  teke 
all,  or  any  part  of  the  articles  at  such  ascer- 
teinment or  appraised  value,  and  also  to  re- 
pair, rebuild  or  replace  the  pro[)erty  lost  or 
damaged  with  other  of  like  kind  and  qual- 
ity within  a  reasonable  time  on  giving  notice, 
within  thirty  days  after  the  receipt  of  the 
proofs  herein  required,  or  Ite  intention  so  to 
do;  hut  there  can  be  no  abandonment  to  tels 
company  of  the  property  described. 

"This  entire  policy  shall  be  void  If  the  in- 
sured has  concealed  or  misrepresented,  In 
writing  or  otherwise,  any  material  L'act  or 
circiu^tence  concerning  this  insurance  or 
the  subject  thereof;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein;  or  In  case  of  any  fraud  or  false 
swearing  by  the  Insured  touching  any  matter 
relating  to  this  Insurance  or  the  subject 
thereof,  whether  before  or  after  a  lose. 
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"TMb  fliitlK  policy,  mleu  ottienrlie  pro- 
vided by  ftsreemmt  Indoned  hereon  or  added 
hereto,  shall  be  toML  If  the  Insuied  now  bu 
(W  iball  hereafter  make  or  procure  any  other 
ctmtract  of  Imarance,  whether  valid  or  not, 
on  property  covered  In  whole  or  in  part  by 
thla  policy;  or  it  tlw  mbject  of  liunimnce 
be  a  maDafaetDring  establlahmeDt  and  it  be 
fVerated  In  whole  or  In  part  at  night  lator 
than  ten  o'clock,  w  if  It  ceaae  to  operate  for 
more  than  tpa  consacntlTe  days;  or  if  the 
haaard  be  inereaaed  by  apy  means  within 
Uie  control  or  knowledge  itf  the  lasnred;  or 
If  mechanics  be  empkiyed  In  building,  altu^ 
ing  or  zqialrlng  the  within  described  prem- 
ises tot  more  than  fifteen  days  at  any  one 
time;  or  if  the  Interest  of  the  Insnrad  be 
other  than  tmcondltlonal  and  sole  ownership; 
or  if  the  subject  of  Insnrance  be  a  bnlldlng 
on  gnnmd  not  owned  by  the  Insured  In  fee 
simple;  or  if  the  subject  of  Insurance  be 
personal  property  and  be  or  become  Ineom- 
bereA  by  a  chattel  mortgage;  or  if,  with  titie 
knowle^  of  the  Insured;  foreclosure  pro- 
ceedings be  commraiced  or  notice  given  of 
sale  of  any  property  covered  by  this  policy 
by  Tlrtne  of  any  mortgage  or  trust  deed;  or  If 
any  chai^  other  than  by  13ie  death  of  an  Inr 
sored,  take  place  In  the  interest,  title  or  po»* 
session  of  the  subject  of  insurance  (except 
<ihange  ct  occupant  wlthont  Increase  of  haa- 
azd),  whether  by  legal  process  or  Judgment 
or  voluntary  act  of  the  Insured,  or  others 
wise;  or  if  this  policy  be  assigned  before  a 
loss;  or  If  Illuminating  gas  or  vapor  be  gen- 
mted  in  the  described  building  (w  adjacent 
tbneto)  for  use  therein;  or  it  (any  usage  or 
custom  of  trade  or  manufitctnre  to  the  con- 
trary notwithstanding)  there  be  kept,  used 
or  allowed  on  the  above  described  premises, 
benslne,  bmsole,  dynamite,  ether,  fireworks, 
gasoline,  greek  fire,  gunpowder  exceeding 
twenty-five  pounds  la  quantity,  napttia,  nitro- 
^yeeilne  or  other  «n»loeiTOs.  phosphorus  or 
petroleum  or  any  of  its  products  of  greater 
inflammability  than  kerosene  tdl  of  the  Unit- 
ed States  standard  (which  last  may  be  used 
for  lights  and  kept  for  sale  according  to  law 
but  in  quantities  not  exceeding  five  barrels, 
provided  It  be  dravrn  and  lamps  filled  by  day- 
light or  at  a  distance  not  less  than  t«  feet 
from  artificial  light);  or  if  a  building  herehi 
described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  beeone  vacant  or 
unocciqiied  and  so  remain  for  ten  days. 

'TThls  company  shall  not  be  liable  for  loss 
caused  directly  or  Indirectly  by  invasion,  In- 
surrection, riot,  dvil  war  or  commotion,  or 
military  or  usurped  power,  or  by  order  of 
any  dvll  authority;  or  by  theft;  or  by  neg- 
lect of  the  InsureiA  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at 
and  after  a  fire  or  when  the  property  Is  en- 
dangered by  fire  In  neighboring  premises;  or 
(unless  fire  Misnes,  and  In  that  event  for 
tile  damage  by  fire  only)  by  explosion  of  any 
Und,  or  llgfatnlng;  but  IlabUlty  for  dhrect 


damage  by  Ugfatnlng  may  be  assumed  by 
qiedflc  agreement  hraeon. 

"If  a  building  or  any  pert  tiiereof  fall,  ex- 
cept as  the  result  of  fire,  all  insurance  by 
this  policy  on  sueb  building  or  its  contents 
shall  Immediately  ceasow 

'This  company  shall  not  be  liable  fiv  loss 
to  aceomito,  bills,  currency,  deeds,  evidences 
Iff  debt,  money,  notes,  or  seenritiea;  nor,  un- 
less liabnitar  is  spedflcally  asanmed  hereon, 
for  loss  to  awnings,  buUiui,  eases,  curfosltles, 
drawings,  diss,  Ixnplemaiti,  Jewds,  manu- 
scripts, medabi.  models,  pattrans,  pictures, 
scientiflc  apparatus,  signs,  store  or  office  fur- 
niture or  fixtures,  seulptiue,  tools  or  proper^ 
ty  held  on  storage  or  fttr  repairs;  nor  be- 
yond the  actual  value  destroyed  1^  fire,  by 
Joss  occasioned  ordinance  or  law  regulat- 
ing construction  or  repair  of  bulldlim  or  by 
Interruption  of  business,  manufacturing  pro- 
cesses, or  otbenrtee;  nor  for  any  greater 
pn^wrtion  of  the  value  of  plate-iten.  fte» 
coes,  and  deoonttkms  tiian  tiiat  which  tills 
policy  shall  bear  to  the  whole  Insurance  on 
the  building  described. 

**lt  an  application,  survey,  plan  or  descrip- 
tion of  proper^  be  referred  to  In  this  policy 
it  shall  be  a  part  ot  this  contract  and  a  war- 
ranty by  the  insured. 

"In  any  matter  relating  to  this  Insurance 
no  person,  unless  duly  authorised  In  writing, 
diall  be  deemed  tiie  agent  of  this  company. 

"This  poUcy  may  by  a  renewal  be  omtin- 
ued  under  tiie  original  stipulations.  In  con* 
slderatlon  of  premium  ft>r  the  renewed  teirm, 
provided  that  any  Increase  of  baxaid  must 
be  made  known-  to  this  company  at  the  time 
of  renewal  or  ttSa  policy        be  void. 

"This  poHcy  shall  be  cancelled  at  any  time 
at  the  request  of  the  Insured;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such 
cancellation.  If  this  policy  sball  be  can- 
celled as  hereinbefore  provided,  or  become 
void  or  cease,  the  premium  having  beat  actu- 
ally paid,  the  unearned  portion  shall  be  re- 
turned on  surrradw  of  this  policy  or  last 
renewal,  this  company  retaining  the  custom- 
ary short  rate;  except  that  when  this  policy 
Is  cancelled  by  this  company  by  giving  no- 
tice It  shall  retain  only  the  pro  rata  premium. 

"If,  with  the  consent  of  this  company,  an 
Interest  und^  this  policy  shall  exist  in  favor 
of  the  mortgagee  or  any  person  or  corpora- 
tbm  having  an  interest  In  the  subject  of  In- 
surance otbee  tium  the  Interest  of  the  insured 
as  described  herein,  the  conditions  herein- 
before  contained  sball  apply  in  tiie  manner 
expressed  in  such  provisions  and  conditions 
of  tosurance  relating  to  stich  Interest  as  shall 
be  vrritten  upon,  attached  or  appended  here- 
to. 

"If  property  covered  by  this  policy  is  so  ea- 
dangered  by  fire  as  to  require  removal  to  a, 
place  of  safety,  and  la  so  removed,  that  part 
of  this  policy.  In  excess  of  Ite  proportion  of 
any  loss  and  of  the  value  of  property  re- 
maining In  the  original  location,  shall,  for 
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the  enanlns  ItTe  OaTi  only,  cover  tiie  prop* 
ezty  BO  remoTed  In  the  new  locatkm;  U  n- 
moTed  to  more  tban  one  location,  evcb  ex- 
cess of  this  policy  shall  cover  tbereltt  for 
each  five  days  In  the  proportion  tbat  tbe, 
value  of  any  one  ancta  new  location  bears  to 
tbe  value  of  In  all  sncb  new  locatl<»i8;  but 
this  company  shall  not,  in  any  case  of  re- 
moval whether  to  one  or  aime  locations,  be 
liable  beyond  the  proportion  tbat  the  amount 
hereby  insured  shall  bear  to  the  total  Insur- 
ance on  the  whole  property  at  the  time  of 
fire,  whether  tbe  same  cover  in  new  location 
or  not 

"If  fire  occur  the  Jnsured  shall  five  Im- 
mediate notice  of  any  loss  thereby  to  writ- 
Ing  to  ttilB  company,  protect  tbe  property 
from  further  damage,  forthwith  separate  the 
damaged  and  undamaged  personal  ^r<^rty, 
put  It  in  the  best  possible  order,  make  a  com- 
plete tovaitory  of  tbe  same,  atathig  tbe  quan- 
tity and  cost  of  each  article  and  the  amount 
claimed  thoeon;  and  wltliln  sixty  days  after 
tbe  fire,  unless  such  time  is  extended  to 
writing  br  this  company,  sball  render  a 
statement  to  this  company,  signed  and  sworn 
to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  tosured  as  to  the  time  and 
origto  of  the  fire;  tbe  toteiest  of  the  tosured 
and  of  all  othen  to  the  property;  the  cash 
value  of  each  itom  thereof  and  the  amount  of 
loss  thereon;  all  tocumbrances  tfaoreon;  all 
other  tosorance  whether  valid  or  not,  cover- 
ing any  of  said  property;  and  a  copy  of  all 
the  de8<^ptlons  and  schedules  In  all  poUci«i; 
any  changes  to  the  title,  use,  occupation, 
location,  possession  or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy;  by 
whom  and  fw  what  purpose  any  bnlldlng 
bereto  described  and  the  several  parts  there- 
of were  occupied  at  the  time  of  fire;  and 
shall  furnish,  if  required,  verified  plans  and 
spedllcatlons  of  any  building,  fixtures  or  ma- 
cfatoery  destroyed  or  damaged;  and  shall 
also.  If  reqnUftd,  furnish  a  certificate  of  the 
mas^strate  or  notary  public  (not  toterested 
In  the  claim  as  a  creditor  or  otherwise,  nor 
related  to  the  insured)  living  nearest  tbe 
place  <tf  flre,  stating  tbat  be  bad  examtoed 
tbe  drcnmstances  and  believes  ,  tbe  Insured 
tana  honestly  sustained  loss  to  the  amount 
tbat  such  magistrate  or  notary  public  shall 
certify.         .  '  . 

"Tbe  insured,  as  often  as  required,  shall 
exhibit  to  any  pwson  designated  by  this  com- 
pel^ all  that  remains  of  any  property  here- 
in described,  and  submit  to  examinations  un- 
der oath  by  any  person  named  by  this  com- 
pany* and  subscribe  tbe  same;  and,  as  oftfm 
as  required,  shall  prodnce  for  examination  all 
iMoks  of  accounts,  bills,  tovolces  and  other 
vouchers,  or  certified  copies  thereof  if  orig- 
inals be  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  company  or  its 
representative,  and  shall  permit  extracts  and 
copies  thereof  to  be  made. 

"In  tbe  event  of  disagreement  as  to;  tbe 
amount  o€  loss  the  same  shall,  as  .above  pro- 


vided, be  ascertained  by  two  competent  and 
disinterested  appraisers,  tbe  tosured  and  this 
company  each  selecting  one,  and  the  two  so 
idiosen  shall  first  select  a  oompetoit  and  dls- 
toterested  umplxe;  the  appraisers  together 
shall  thm  estlmato  and  appraise  the  loss 
stating  e^>arately  sound  value  and  damage, 
and,  falling  to  agree,  shall  submit  tbelr  dlf- 
ferencee  to  the  umpire;  and  tbe  award  to 
wHtIng  of .  any  two  shall  determine  the 
amount  of  Bucb  loss;  tbe  parties  thoeto  shall 
pay  tbe  appialsers  req»ectively  selected  by 
them  and  shall  bear  equally  tbe  expenass  of 
tbe  appraisal  and  umpire^ 

**Thl8  company  shall  not  be  held  to  have 
waived  any  pro  vision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re- 
quirement, act  or  proceeding  on  ito  part  relat- 
ing to  the  aroralsal  or  to  any  examination 
herein  provided  for;  and  tiM  loss  shall  not 
become  payable  until  sixty  days  after  the 
notice,  ascertalnmmt,  estlmato  and  satltfac- 
tozy  proof  of  tbe  loss  bereto  required  have 
bem  received  by  tbto  company,  todudtog  an 
award  by  appraisers  wboi  aivralsal  -has 
been  required. 

"This  company  shall  not  be  Uable  under 
this  policy  for  a  greater  proportion  of  any 
loss  on  the  described  property,  or  for  loss 
by  tbe  ttpense  of  removal  bom  premises 
endangered  by  flre,  tban  tiie  amount  hereby 
insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  Insol- 
vent insurws,  covering  such  proper^,  and 
tbe  extent  of  tbe  application  of  the  tnsnr- 
ance  under  this  iMllcy  or  of  the  contribution 
to  be  mate  by  this  omipany  to  case  of  loss, 
may  be  provided  for  by  agreement  or  con- 
dition written  hereon  or  attached  or  aivend- 
ed  hereto.  Liability  for  re-insmance  dial] 
be  as  spedflcally  agreed  hereon. 

"If  this  company  sball  claim  tbat  tbe  flre 
was  caused  by  the  act  or  neglect  of  any  per- 
son or  corporation,  privato  or  mimlcU>al,  tbSi 
company  sball  on  paymoitof  the  loss,  be  sub- 
rogated to  the  extent  of  such  payment  to  all 
right  of  recovery  by  tbe  tosm-ed  for  the  loss 
resulting  therefrom,  and  such  right  shall  be 
assigned  to  this  compfuiy  by  the  insured  on 
receiving  such  payment 

"No  suit  or  action  on  this  p<Aiej  for  the 
recovwy  of  any  claim,  shall  be  snstotoable 
to  any  court  of  law  or  equity  until  after 
full  compliance  by  the  tosured  with  all  ttie 
foregoing  requirements,  nor  unless  commen- 
ced wlthto  twelve  months  next  .after  tiie  flre. 

"Wherever  to  this  policy:  Oe  wrad  'toaur^ 
ed'  occurs,  It  sliaU  be  held  to  to<dude  the 
legal  representative  of  tbe  Insured,  and  wher- 
ever tbe  word  'lostf  occurs  it  sball  bei'deemed 
tbe  equivalent  of  loss  or  dsmaga.* 

"If  this  p<^cy  be  made  by  a  mutual  or 
other  company  having,  special  regulathms  law^ 
fully  applicable  to  Us  orgaidsatlon,  membe^ 
ship  policies  or  contracts  of  insurance,  such 
regulations  sball  to  and  form  a  part  of 
this  policy  as  tbe  same  may  be  written  or 
printed  upon,  attached  or  appended  bereto. 
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"This  policy  ia  made  and  accepted  subject 
to  tbe  foregoing  stipulatlraia  and  conditions 
together  wltb  anCh  other  proTistons,  agree- 
ments or  conditions  as  majr  he  endorsed  here- 
on or  added  hereto,  and  no  ofBcer,  agent  or 
otha  representatlTe  of  this  company  aball 
have  power  to  waive  any  condition  or  proTi- 
aion  of  ttUs  policy  except  sneh  as  by  the  terms 
of  this  vohcy  may  be  the  subject  of  agree* 
ment  Indorsed  hereon  or  added  beretOi  and  as 
to  such  provisions  and  omditlons  no  officer, 
agent  or  r^rearatatlve  shall  have  snch  power 
or  be  deemed  or  held  to  have  waived  snch 
oondlttons  or  provtaons  unless  snch  waiver, 
U  any,  sbal)  he  written  upon  <a  attached 
hereto^  ncr  shall  any  privilege  or  permission 
affecting  the  Insurance  under  this  policy  ex- 
tot  or  be  claimed  by  tbe  Inaured  unless  so 
written  or  attached, 

"In  testimony  whereof,  this  company  has 
executed  and  attested  these  presents  this  8rd 
day  of  October,  189B. 

"This  policy  shall  not  be  valid  until  coun- 
tersigned by  the  duly  authorised  ag«it  of 
the  onnpany  at  Tltusvllle,  Fla. 

"F.  C  Boyce,  Geo,  Ia  Chase, 

'Secretary,  President 

^^untersigned  by  Hall  ft  Wright,  Agent." 

To  thlB  amended  declaration  the  defendant 
filed  the  following  demurrer: 

"Indian  Blv^  State  Bank  vs.  The  Hartfttrd 
Fire  Insurance  Company,  ete. 

"The  defendant  by  Its  attorneys,  A.  W. 
Obckrdl  ft  Son,  demur  to  the  pleading  styled 
'Amended  Declaration,'  filed  December  13, 
1888,  and  to  the  first  aecond,  fourth,  and  fifth 
counts  tiierdn,  sevraally,  upon  the  following 
ueveral  grounds  applied  to  each  count: 

"(1)  Upon  the  auctions  therein  set  vjf  the 
plaintiff  haa  stated  no  cause  of  action  against 
the  defendant 

"(2)  The  passer,  made  part  of  tbe  dedara- 
tion,  shows  that  the  entire  jwllcy  shall  be 
void  If  tlw  aabject  of  Insurance  be  a  building 
on  ground  not  owned  by  the  inaured  In  fee 
simple,  yet  it  is  averred  that  the  subject  of 
Insurance  was  in  part  a  building,  and  It  Is 
not  averred  the  insured  was  the  ownw  of 
the  ground  In  fee  simple. 

The  poUigr,  made  part  of  Uie  dedara- 
tton,  shows  that  Ihe  entire  policy  shall  be 
void  if  the  subject  of  Insurance  be  personal 
property,  and  be  or  become  Incumbered  by  a 
chattel  mor^ge;  yet  It  Is  averred  that  tlie 
Bubjeet  ct  Insurance  was  In  part  posonal 
property,  and  It  Is  not  averred  the  same  was 
and  remained  unincumbered  1^  a  chattel 
mortgage. 

"(4)  The  policy  provides  that  no  suit  or  ac- 
tion on  this  P0II17  for  the  recovery  of  any 
claim  shall  be  sustained  in  any  court  of  law 
or  equity,  unless  commenced  within  twelve 
months  next  after  the  fire,  and  tbe  pleadings 
and  flies  baCrare  this  court  show  that  more 
tiian  twelve  months  have  elapsed  since  the 
alleged  fire  and  the  bringing  of  thia  action. 

**(6)  That  the  said  amended  dedaratlon  Is 


a  departure  from  tbe  original  declaration  fil- 
ed herein  and  the  subsequent  amended  decla- 
rations, as  appears  by  tbe  files  hoeln. 

"(6)  The  issuable  avomenta  set  fivth  In 
tbe  first  connt  in  said  amended  declaration 
do  not  show  that  tbe  said  B.  Freeman  Hall 
was  the  agent  of  this  defendant  In  the  mat- 
ter of  tbe  adjustment  of  loss  m  the  accep^ 
auce  or  refusal  to  accept  proofs  of  loss,  nor 
that  knowledge  of  the  alleged  denial  of  lia- 
bility was  brought  home  to  this  defendant 
or  that  tbe  said  Hambm^  or  the  jplahitlff  was 
misled  by  tbe  alleged  acta  of  aald  HaU. 

"(7)  The  only  fact  set  up  in  the  sectmd 
count  in  said  amended  declaration,  upon 
which  is  predicated  tbe  disablUty  of  tbe  aald 
Hamburg  or  the  plaintiff  to  make  proof  re- 
quired within  Oie  time  required  by  the  condi- 
tions of  the  poUcy  sued  on.  Is  tiie  bare  fact 
of  the  imprisonment  of  the  said  Hamburg; 
from  which  bare  fact  the  conclusion  of  dis- 
ability does  not  follow  as  matter  of  law. 

"(8)  It  is  averred  in  said  second  count  that 
after  the  loss  aforesaid  policy  sued  on  was 
assigned  and  delivered  In  pledge  to  tbe  plain- 
tiff, and  It  does  not  appear  Uiat  the  plaintiff 
was  disabled  to  make  the  proof  required 
within  the  time  required,  nor  that  said  plain- 
tiff neglected  or  failed  to  make  such  proof  In 
reliance  upon  any  conduct  act  or  declaration 
of  this  defendant 

"(9)  The  said  counts  do  not  set  forth  facta 
showing  tbe  validity  of  the  poller  in  Its  in* 
ceptlon. 

"(10)  The  first  and  second  counts  are  Incon- 
sistent in  this:  that  in  the  first  it  Is  alleged 
that  the  proof  of  loss  as  required  by  tbe  pol- 
icy was  not  given  because  by  denial  of  lia- 
bility snch  proof  was  waived,  and  in  the  sec- 
ond it  Is  alleged  such  proof  was  not  given 
because  Hamburg  Immediately  after  the  fire 
was  confined  In  Jail  and  denied  access  to  his 
books." 

And  at  tbe  same  time  the  defendant  filed 
the  following  pleas: 

"Subject  to  the  foregoing  demurrers,  and 
insisting  thereon,  this  defendant  for  Its  sev- 
eral pleas  to  the  flirst  second,  fourth,  and 
fifth  counts,  eevemlly  says: 

"(1)  That  said  action  was  not  commenced 
within  twelve  months  next  after  the  Ore. 

"(2)  That  tbe  Interest  of  the  said  Ham- 
bn^  was  not  the  unconditional  and  sole  own- 
OTshlp  of  the  personal  property,  and  also  of 
the  building  and  land  on  which  it  stood,  as 
therein  alleged. 

"(8)  The  said  Hamburg  or  the  aald  plaintiff 
did  not  within  alxty  days  after  tbe  fire  render 
to  defendant  the  statement  required  by  the 
policy,  B^ed  and  swoni  to  by  the  ssld 
Hamburg  or  tbe  said  plahitiff;  nor  was 
ettber  of  them  prevented  from  so  doing  by 
any  declaration  or  act  of  this  defendant  nor 
by  the  act  or  declaration  of  ite  authorised 
agent;  nor  was  said  failura  to  tib  rmder 
Buch  statement  Induced  by  any  act  or  decla- 
ration of  thia  defendant  nor  by  aald  Han^ 
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burg's  or  said  plaintiff's  reliance  on  any  eucb 
act  or  declaration  of  this  defendant  or  of 
tts  authorized  agent 

"<4)  Tbe  alleged  imprisonment  of  said 
Hamburg  and  detention  of  books  set  up  In 
tbe  declaration  did  not  prevent  tbe  said  Ham- 
burg or  tbe  said  plaintiff  from  furnishing 
this  def^Mlant  such  a  statement  of  loss  as 
tbe  natnre  of  tbe  case  might  admit  and  was 
In  their  power  to  furnish  in  either  of  the 
following  particnlars,  to  wit: 

"(a)  A  sworn  statement  by  assured  of  bis 
knowledge  and  bdlef  of  the  time  and  origin 
of  tbe  fire. 

"(b)  Tht  Interest  of  the  assnred  and  of  an 
others  In  tbe  property. 

"(c)  All  incumbrances. 

"(d)  All  other  insnrance,  whether  valid  or 
not 

"(e)  All  changes  In  the  tltl^  use,  or  exposure 
of  the  property.  And  that  a  statement  In 
req)ect  of  said  particulars,  or  either  of  them, 
was  not  furnished  by  plaintiff  or  said  Ham- 
burg as  required  by  said  policy. 

"09  That  the  said  R.  Freeman  Hal]  had 
no  author!^  from  this  defendant  to  declare 
this  d^endant  would  not  pay  aald  loss. 

"(6)  ^nils  defendant  says  It  Is  not  true,  as 
alleged,  ttiat  this  defendant  did  not  object 
to  tbe  form  or  auffidency  of  the  alleged  proof 
of  loss;  but,  on  the  contrary,  this  defendant 
aven  the  tect  to  be  that  It  did  so  object, 
and  declined  to  accept  said  proof. -and  In- 
fbrmed  In  writing  the  aald  In^an  River  State 
Bank  ait  sncb  objections,  and  tbe  aaid  alleged 
■  proofs  were  not  corrected  so  as  to  meet  those 
objections. 

"(7)  This  defendant  says  that  the  said  Im- 
prisonment and  detention  were  not  without 
taolt  on  the  part  of  the  said  Hamburg,  but, 
on  ^e  contrary,  were  caused  by  tbe  aald 
Hamburg's  own  wrongful  acts. 

"(8)  This  defendant  says  It  is  not  true  that 
tbe  aald  Hamburg  on  December  13,  18BS,  by 
a  writtNi  assignment  Indorsed  on  said  pol- 
ler, pledged  said  policy  to  the  Indian  Blver 
State  Bank,  as  averred  in  said  declaration. 

"(9)  This  defendant  says  that  aald  Indian 
Biver  State  Bank  was  not,  when  this  suit 
was  Instituted,  tbe  sole  usee  of  said  policy. 

"(10)  This  defmdant  sa^  tbe  said  burn- 
ing and  loas  by  fire  were  caused  by  tbe  said 
Hamburg  in  setting  the  said  prc^)erty  so  de- 
stroyed on  flrfc 

"(11)  That  said  Hamburg  did  not  have 
such  an  estate  and  interest  In  the  snbject- 
matter  of  insurance  as  to  entitle  blm  to  in- 
demnity against  tbe  loss  thereof  by  fire,  as 
provided  bj  the  terms  of  tbe  policy  sued  on. 

"(12)  It  is  not  tree  that  tbe  said  B.  Free- 
man Hall,  as  the  agent  of  this  defendant, 
declared  that  this  defendant  denied  llabUlty 
at  tbe  time  and  as  set  np  in  said  declara- 
tion. 

"For  its  several  pleas  to  the  third  count 
In  said  amended  declaration  this  defendant 
severally  says: 

"(1)  It  never  .was  Indebted  as  alleged. 
85  £0^16 


"(^  That  In  the  amended  declaration  filed 
herein  March  7, 1898,  tbe  said  plaintiff,  suing 
under  the  style  of  *Slmon  Hamburg,  for  the 
use  and  benefit  of  the  Indian  River  State 
Bank,'  against  this  defendant,  did  declare  as 
the  third  count  therein  that  this  defendant 
was  indebted  for  money  payable  by  the  de- 
fendant to  tbe  plaintiff  for  Interest  on  divers 
sums  of  money  before  that  time  forborne  by 
the  plaintiff  to  the  defendant  at  his  request, 
for  divers  spaces  of  time  before  then  elapsed, 
in  the  sum  of  $200.00,  and  such  proceedings 
were  had  thereon  that  on  tbe  10th  day  of 
December,  1886,  the  said  count  was  dis- 
missed from  said  declaration,  as  appears 
from  the  records  and  files  of  this  court  here- 
in. 

"(3)  TbAt  tbe  action  hereon  was  not  com- 
menced within  twelve  months  next  after  tbe 

fire. 

"(4)  That  the  alleged  cause  of  action  did 
not  accrue  within  three  years  before  tbe  fil- 
ing of  this  amended  declaration." 

To  these  pleas  the  plaintiff  demurred  as 
follows: 

"Indian  Biver  State  Bank  vs.  Hartfmd  Fire 
Insurance  Oompany. 
"Now  comes  the  plaintiff,  by  Bobbins  and 
Graham,  Its  attorneys,  and  demurs  severally 
to  each  of  tbe  defendant's  pleas,  and  says 
that  each  of  the  said  pleas  Is  bad  in  sub- 
stance. Bobbins  &  Orabam, 

"Attorneys  for  Plaintiff. 

"  1,  Oeorge  M.  Bobbins,  of  counsel  for  the 
plaintiff,  do  hereby  c^fy  that,  In  any  opin- 
ion, the  foregtdng  demurrers  are  well  founded 
in  law.  Geo.  M.  Bobbins. 

"*State  of  Fltnlda,  Brevard  Cioonty.  On 
ibis  2lBt  day  of  December,  A.  D.  1898,  per- 
sonally came  before  me  George  M.  Bobbins, 
to  me  personally  known,  who  being  dnly 
sworn,  deposes  and  says  that  afllant  is  the 
attorney  of  the  plahitiff  In  the  above  en- 
titled suit,  and  tbat  tbe  foregoing  demurrers 
are  not  Interposed  for  delay. 

"  'Sworn  to  and  subscribed  before  me  this 
21st  day  of  Dec.,  A.  D.  1898. 

"'Frederick  A.  Morgan.   [N.  P.  SeaL]' 

"Substantial  Matters  of  Law  Intended  to  be 

Argued. 

"(1)  Bach  plea,  except  those  spedally  des- 
ignated as  'i^eas  to  the  third  court,'  Is  plead- 
ed to  the  Itarst,  second,  fourth,  and  fifth 
counts,  and  if  recoveiy  conld  be  bad  under 
any  one  of  these  foor  counts,  even  though 
tbe  plea  were  true.  It  Is  not  a  good  plea  to 
tbe  declaration. 

"^  The  commmcement  of  tbe  action 
wlthbi  twelve  months  next  aftor  the  fire  Is 
not  essential  to  the  right  of  action. 

"(3)  Tbat  the  plea  averring  that  tbe  ^ain- 
tlff  (Ud  not  within  sixty  days  render  to  the 
defendant  a  proof  of  loss,  and  that  such  fail- 
nre  was  not  induced  by  any  act  m  declara- 
tton  of  tbe  dsflendact,  is  not  a  good  defense 
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to  tbe  second  count  of  plalntUTs  declaration, 
which  abowB  a  valid  excuse  for  dela7i  nor 
to  the  fifth  count,  as  the  submission  of  proof 
within  eo  days  Is  not  essential  to  tecoverj. 

"(4)  That  Bald  plea' as  to  fallare  to  pro- 
duce proofs  of  loss  within  sixtr  days,  etc^ 
]b  not  good  as  to  Uie  first  and  fourth  counts, 
because  It  denies  that  the  waiver  of  proofs 
alleged  In  the  declaration  was  made  br  an 
autborlzed  agetit  of  tlte  defendant,  whereas 
the  company  is  bound  to  the  plaintiff  by  the 
act  <tf  its  agent  apparently  coming  within  the 
scope  of  bis  agency,  ev«i  though,  as  between 
the  defendant  and  the  said  agent,  there  was 
no  authority  for  the  agent  to  perform  the  act 
That  the  said  plea  as  to  proofs  of 
loss,  etc..  Is  not  a  gopd  defense  to  the  flfOi 
count;  as  It  does  not  negatlTe  tbe  sobstontial 
compliance  with  the  conditions  of  the  policy 
therein  averred. 

"(6)  That  the  plea  aeCtlng  up  the  failure 
la  the  plaintiff  to  furnish  a  partial  proof  of 
loss,  containing  the  Items  set  up  undw  the 
letters  a,  b,  c,  d,  and  e,  Is  not  a  defense  to 
the  first  and  fourOi  counts,  which  set  up  an 
entire  waiver  <tf  the  prooft  of  loss. 

**(7)  That  the  said  plea  is  not  a  defense  to 
the  second  coimt,  because  there  Is  nothing 
In  the  policy  sned  upfm  requiring  Insured  to 
furnish  a  jMrtlal  proof  of  loss  within  sixty 
days,  In  case  be  is  unable  to  fnmldi  the  proof 
required  by  the  policy 

"(8)  That  it  Is  not  a  good  defense  to  the 
fifth  count,  because  It  does  not  negative  sub- 
stantial compliance  with  the  conditions  ta 
the  policy  therein  allied. 

"(8)  That  there  was  nothing  In  the  policy 
permitting  or  requiring  a  proof  of  loss  to 
be  famished  by  any  other  than  the  Insured. 

"(10)  The  plea  that  the  agent  of  the  com- 
pany alleged  to  bare  declared  that  the.  de- 
fendant would  not  pay  the  loss  had  no  au- 
thority to  thus  declare  Is  not  a  defense  to  the 
second  and  fifth  counts,  which  do  not  rely 
upon  sach  waiver  for  a  cause  of  action. 

"(11)  That  the  said  plea  la  not  a  good  de- 
fense to  the  first  and  foartb  counts,  because 
the  fact  that  the  company  did  not  expressly 
delegate  to  the  agent  the  authority  assumed 
by  him  would  not  absolve  the  company  from 
responsibility  for  his  act,  which  Is  shown 
by  the  first  and  fourth  counts  to  have  been 
within  the  scope  of  his  apparent  authority. 

"(12)  Section  2224,  as  amended  by  chapter 
4SS0  of  the  Laws  of  Florida,  makes  the  agent 
as  described  In  the  declaration  an  agent  or 
representative  of  the  defendant  to  all  Intents 
and  purposes  as  to  the  public,  regardless  of 
the  powers  which  may  bave  been  confirmed 
upon  said  agent  by  the  company  Itself. 

"(13)  The  declaration  shows  that  the  agent 
who  Is  alleged  to  have  made  the  waiver  had 
authority  to  Issue  policies  for  the  defendant, 
and  this  authority  is  admitted  by  the  pleas, 
as  they  do  not  deny  it;  and  It  Is  a  rule  of 
law  that  In  their  relations  with  the  general 
pubHe  such  agents  are  goieral  agents  of  tbp 


defendant  Insurance  company,  and  may 
waive  pioof  of  loss  under  the  p<^icy. 

*'(14)  The  jflea.  of  defendant  averring  tb&t 
defendant  bad  objected  to  the  form  and  suf- 
ficiency of  the  proof  of  loss  furnished,  and 
that  the  proofs  were  not  correct  so  as  to 
meet  sudi  oldectlons,  is  tiamlBieimt,  In  tikat 
it  does  not  set  up  what  said  objections  were, 
so  as  to  enable  phUntitt  to  file  replication  to 
such  plea  putting  in  Issue  any  specific  facts. 

*'(1S)  Said  plea  is  not  a  defense  to  the  first 
and  fonrth  counts  of  the  dedaratton,  where 
a  good  cause  of  actUn  is  stated,  regardless 
of  the  furnishing  of  proofs. 

"dS)  The  plea  ttat  Hamboiifs  imprison- 
ment was  caused  by  his  own  wrongful  acts 
is  not  a  good  defense  to  the  first  and  fourth 
counts,  which  depend  upm  the  waiver  of  tiie 
PX0O&  of  loss. 

"aT)  Neither  Is  It  a  good  plea  to  tin  second 
and  fifth  counts,  because  if  the  insured  Is 
unable,  from  drcunutances  beyond  Us  con- 
trol, and  not  fweseen  by  talm,  to  fnmlab 
proofs  of  loss  wltbln  tlw  time  stipulated,  the 
famishing  within  the  time  stipulated  is  ex- 
cused, even  though  plaintiff  may  be  blanutUe 
for  his  misfortune. 

"(19  Again,  the  plea  is  not  good  because 
K  does  not  set  out  any  qpedfic  wrongful  acta 
on  the  part  of  tiie  said  insured  upon  whStb 
plaintiff  can  take  Issae. 

"a9)  The  plea  that  It  Is  not  true  that  the 
said  Hamburg,  on  December  18,  1896,  by  a 
written  assignment  Indorsed  on  said  policy, 
pledged  said  policy  to  tlie  Indian  Blver  State 
Bank,  does  not  take  tesue  upon  any  allega- 
tions In  tlie  declaration.  Tt»  declaration 
does  not  state  that  the  assignment  was  in- 
dorsed on  tiie  p<^cy. 

"(20)  The  plea  that  the  plaintiff  was  not, 
when  the  suit  was  Instituted,  the  sole  usee  of 
the  policy,  does  not  take  issue  upon  any  al- 
I^tiou  In  tlie  declaration,  but  tends  to  make 
a  false  Issue. 

"(21)  The  plea  that  the  loss  was  caused 
by  said  Hamburg  In  setting  the  said  prop- 
erty 80  destroyed  on  fire  Is  not  a  good  de- 
fense, because  It  does  not  allege  that  said 
setting  on  fire  was  done  Intentionally,  and 
does  not  exclude  the  case  of  the  setting  fire 
by  acddoit,  which  would  not  relieve  defend- 
ant from  liability. 

"(22)  The  plea  that  Hamburg  did  not  have 
such  an  estate  and  Interest  In  the  subject- 
matter  of  Insurance  as  to  entitle  him  to  In- 
demnity against  the  loss  thereof  by  fire  Is 
so  vague  and  Indefinite  that  It  does  not  pre- 
sent a  clear  and  distinct  Issue  for  adjudica- 
tion, and  Is  not  In  compliance  with  section 
1015  of  the  Revised  Statutes  which  requires 
defendant  to  specify  in  his  pleading  the  con- 
dition precedent  the  performance  of  which 
he  Intends  to  contest 

"(23)  Defendant's  plea  that  It  Is  not  true 
that  R.  Freeman  Hall,  as  the  agent  of  the 
defendant  declared  that  defendant  denied  U- 
abiUly,  Is  bad  for  ambiguity,  because  on  a 
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traverse  of  this  plea  It  could  not  be  deter* 
mined  whether  the  lasne  was  aa  to  B.  Free- 
man Hall  haring  made  the  denial  at  all*  or 
whether  the  Issue  was  as  to  whether  he  act- 
ed as  agent  when  he  made  the  denial. 

**<24)  Thia  plea  te  also  bad  aa  a  defense 
to  the  second  and  fifth  counts,  which  do 
not  depend  upon  the  question  of  waiver. 

"(25)  Defmdanf  B  plea  to  the  third  count, 
which  ia  for  interest,  is  not  good,  because 
interest  follows  as  a  matta-  of  damages  for 
the  det«ition  of  the  money  due  under  the 
policy,  and  because  the  clerk  had  no  right 
to  decide  ex  parte  that  the  insurance  policies 
filed  as  a  cause  of  action  seed  upon  did  not 
support  the  count  for  interest,  and  his  ac- 
tion in  striking  said  count  front  the  former 
declaration  was  of  no  effect 

*'(26>  Other  good  and  soffldent  grounds 
parent  on  the  face  of  the  pleas." 

Upon  the  bearing  of  these  sevwat  demur- 
rers  the  following  final  Judgment  iraa  en- 
tered: 

'■Indian  Blw  8tat»  Bank,  Plaintifl.  t.  Hart- 
ford  Eire  Insurance  Oo.,  a  Corpora- 
tion, etc. 

rrhe  honorable,  the  judge  of  the  circuit 
court  of  tbe  Seventh  Judicial  Circuit  of  the 
state  of  Florida,  being  dlsqnalifled  by  rea- 
son of  having  been  of  counsel  herein,  this 
day  came  the  parties,  and  said  cause  was 
submitted  to  the  undersigned  judge  of  the 
Fourth  Judicial  Circnit  of  the  state  of  Flori- 
da, upon  defendant's  demurrer  to  the  third 
amended  declaration  filed  herein  December 
13,  1898,  and  upon  plalntiflF*s  demurrer  to  dc- 
fendanfa  pleas  filed  herein: 

■^t  ia  now,  therefore,  upon  consideration 
thereof,  upon  briefs  presented  by  the  parties 
herein,  considered  and  adjudged  that  tbe  de- 
murrer of  defendant  to  the  first  second, 
fourth,  and  fifth  counts  of  plaintiff's  said  dec- 
laration be,  and  the  same  Is  hereby,  sustain- 
ed. 

'*It  fm  further  considered  that  the  defend- 
ant is  entitled  to  judgment  final  on  said  de- 
murrer as  to  the  first  second,  fourth,  and 
flftb  counts  of  said  declaration. 

"It  ia  further  considered  that  plaintiff's 
demarrer  to  defendant's  pleas  to  tbe  third 
count  In  plaintiff's  declaration  la  not  well 
taken,  and  is  therefore  overruled;  and  that 
defendant  is  entitled  to  judgment  final  as  to 
said  count  upon  fbe  overruling  of  plalntUTfl 
said  demurrer. 

**lt  is  therefore  considered  that  the  de- 
fendant go  hence  without  day,  and  recover 
of  the  plaintiff  Its  costs  In  this  behalf  ex.- 
poided,  to  be  taxed  by  the  cleric 

'■January  S,  1899. 

"R.  M.  Call, 
"Judge  Fourth  Circuit  of  Florida." 

Fxom  this  judgment  tbe  Indian  Blver  State 
Bank  anea  out  this  writ  of  error  to  this  court 

Geo.  H.  BObUna  and  Geo.  P.  Baney,  for 
plainttir  In  ernv.  A.  W.  Oockr^  &  Son,  for 
defendant  in  error. 


TAYLOB,  a  J.  (after  stating  tbe  facts). 
The  propriety  of  the  amendments  allowed 
and  effected,  whereby  Simon  Hamburg  was 
changed  from  coplalntlff  to  sole  nominal 
plaintiff  suing  for  the  use  of  his  former  co- 
plaintiff,  the  Indian  River  State  Bank,  and 
whereby  again  the  said  Simon  Hamburg  was 
dropped  from  the  case  as  nominal  plaintiff, 
and  his  usee,  the  Indian  River  State  Bank, 
substituted  as  tbe  real  and  only  plaintiff,  has 
been  fully  considered  and  passed  upon  ad- 
versely to  the  contention  of  the  defendant 
in  vnoT  in  the  case  of  Hambm^  v.  Liverpool 

London  &  Globe  Ins.  Co.,  42  Fla.  86,  27 
South.  872,  wherein  it  ia  held  that  such 
amendment  can  properly  be  made  under  our 
statute,  and  that  tbe  orders  of  the  court  per- 
mitting amendments  to  tbe  declaration  were 
broad  enough  to  authorize  tbe  amendments 
as  tbej  have  been  made  in  this  case. 

It  Is  next  contended  by  the  defendant  In 
mor  in  support  of  the  ruling  of  the  court 
below  sustaining  Its  demurrer  to  the  last 
quoted  declaration  of  the  plaintiff,  the  Indian 
River  State  Bank,  that  such  bank  shows  by 
its  declaration  that  it  has  no  legal  right  to 
maintain  the  action  In  Its  own  name,  be- 
cause such  declaration  shovre  that  tbe  alleg- 
ed assignment  of  the  policy  of  Insurance  sued 
upon  was  not  an  absolute  one,  but  condition- 
al only  as  a  aecority  for  an  alleged  debt  doe 
by  Hamburg,  the  Insured,  to  the  bank;  and 
that  such  an  assignment  under  our  statute 
declaring  all  Instrum^ts  given  as  security 
for  debts  to  be  mortgagM,  did  not  authorize 
tbe  bank,  as  nuntgagee  of  this  policy,  to  sue 
vpva  or  collect  the  same  in  Its  own  name, 
but  that  under  such  statute  tbe  legal  title  to 
such  policy  remained  In  the  mor^agor  there- 
of, Simon  Hamburg,  and  that  be  alone  was 
antbOTteed  to  sue  upon  and  collect  the  same. 
This  contention  Is  untenable.  The  first  count 
of  the  plahitlff  s  declaration  alleges  with  ref- 
erence to  such  assignment  aa  follows:  "The 
said  Simon  Hamburg  assigned  and  delivered 
said  policy  to  the  plaintiff,  tbe  Indian  Blver 
State  Bank,  to  secure  an  Indebtedness  due 
said  bank  by  him,  and  for  collection  as  his 
agent  the  said  bank  to  collect  said  policy 
and  deduct  from  the  proceeds  thereof  tbe 
amount  of  said  Hambmrg's  Indebtedness  up 
to  tbe  time  of  said  coUection,  and  to  account 
to  the  said  Hamburg  for  the  balance;  and 
said  policy  bas  never  been  redeemed,  but  is 
still  in  the  custody  of  the  said  bank,  which 
is  tile  pledgee  thereof,  and  is  entitled  to  re* 
ctive  tbe  full  proceeds  of  said  policy."  It 
will  be  observed  that  It  is  here  dlstfncfly  al- 
leged that  Hambui^  assigned  and  delivered 
the  poUcy  ta  tiie  assignee  bank  with  author- 
ity to  collect  the  same^  and  to  appropriate 
out  of  the  proceeds  of  such  collection  tiie 
debt  due  from  blm  to  the  bank;  the  bal- 
ance. If  any,  to  be  accounted  fw  by  ttie  bank 
to  Hamburg.  Whether  this  assignment  was 
In  vriUng  or  not  does  not  appnr;  but  bow- 
ervw  this  may  be,  we  think  that  it  Is  shown 
from  tbe  allegatloiis  <tf  this  declaration  that 
the  plaintiff  bank  was  such  a  "leal  partj  In 
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Interest"  In  the  policy  sued  upon  aa  to  bring 
It  wltbln  the  purview  of  our  statute  author- 
izing It,  as  such  real  party  In  Interest,  to  sue 
In  Its  own  name  alone  to  recover  upon  such 
policy.  Our  mortgage  statute  Invoked  by  the 
defendant  In  error  Is  as  follows: 

"Sec.  1981,  Kev.  St  1892.  Instruments 
Deemed  Mortgages.  All  deeds  of  convey- 
ance, obligations  conditioned  or  defeasible, 
hills  or  sale  or  other  Instruments  of  writing 
conveying  or  selling  property, .  either  real  or 
personal,  for  the  purpose  or  with  the  inten- 
tion of  securing  the  payment  of  money, 
whetber  such  instruments  be  from  the  debtor 
to  the  creditor,  or  from  the  debtor  to  some 
third  person  in  trust  for  the  creditor,  shall 
be  deemed  and  held  mortgages,  and  shall 
be  subject  to  the  same  rules  of  foreclosure 
and  to  the  same  regulations,  restralnta  and 
forms  as  are  proscribed  In  relation  to  mort- 
gages. 

"See.  1982,  Rev.  St  1892.  Nature  of  a  Mort- 
gage. A  mortgage  shall  be  held  to  be  a  spe- 
cific lien  on  the  property  therein  described, 
and  not  a  conveyance  of  the  legal  title  or  of 
the  right  of  possession." 

The  latter  'section,  it  will  be  observed,  de- 
clares that  a  mortgage  shall  not  be  a  convey- 
ance of  the  legal  title  or  of  the  right  of  pos- 
session. We  do  not  think  that  this  statute 
was  designed  to  prohibit  the  delivery  of  pos- 
session of  chattels  and  choses  In  action  in 
pledge  as  security  for  debts.  That  such  was 
not  Its  design  is  made  clear  by  the  provisions 
of  section  1983  of  the  Revised  Statutes,  which 
provides:  "No  chattel  mortgage  shall  be  valid 
or  effectual  against  creditors  or  subsequent 
purchasers  for  a  valuable  consideration  and 
without  notice,  unless  it  be  recorded,  or  un- 
less the  property  Included  In  it  be  delivered 
to  the  mortgagee  and  continue  to  remain  tru* 
ly  and  bona  fide  In  his  possession."  This  sec- 
tion expressly  recognizes  the  right  of  a  mort- 
gagor of  a  chattel  to  deliver,  and  of  the 
mortgagee  to  retain,  possession  thereof.  Nei- 
ther do  we  think  that  these  statutes  with  ref- 
erence to  mortgages  were  designed  to  abro- 
gate the  distinction  between  pledges  of  chat- 
tels and  choses  In  action  and  mortgages  there- 
of. And  while  the  distinction  between  the 
two  species  of  security  may  be,  in  the  pres- 
ence of  our  quoted  statutes,  difficult  of  clearly 
defined  demarkatlon,  and  shadowy,  yet  a  dif- 
ference is  recognized  In  the  books,  and  we  do 
not  think  that  our  statutes  quoted  above  in 
any  wise  abrogate  such  distinction.  Jones 
on  Pledges  &  Ool.  Securities,  {  4  et  seq.  And 
we  think  that  the  assignment  of  the  policy 
alleged  In  the  declaration  In  this  case  makes 
out  a  case  of  pledge,  rather  than  that  of  a 
mortgage.  But  whether  the  transaction  of 
the  assignment  of  this  policy,  as  between 
Hamburg,  the  assignor,  and  the  bank,  as  as- 
signee, be  considered  technically  as  either  a 
pledge  or  mortgage  as  between  them,  still  we 
do  not  think  that  the  right  of  the  bank  to  sue 
in  its  own  name  for  the  collection  thereof  aa 
against  the  insurance  company  will  be  affect- 


ed thereby.  Section  881,  Rev.  St  1892,  treat- 
ing exclusively  the  subject  of  parties  to  suits 
at  law,  provides  as  follows:  "Sec.  981.  Real 
Parties  In  Interest  Any  dvU  action  at  law 
may  he  maintained  in  the  name  of  the  real 
party  In  Interest  This  shall  not  be  deemed 
to  authorize  the  assignment  of  a  thing  In  ac* 
tion  not  arising  out  of  contract  An  execu- 
tor, administrator,  trustee  of  an  eipress  trust 
(Including  a  person  with  whom  or  In  whose 
name  a  contract  Is  made  for  the  benefit  of  an* 
other  or  a  person  expressly  authorized  bj 
statute),  may  sue  without  joining  with  him 
the  person  for  whose  benefit  the  action  is 
prosecuted."  This  provision  of  law  was  first 
enacted  In  tbis  state  In  1870  as  sections  62 
and  61  of  the  Code  of  Civil  Procedure,  adopt- 
ed here  from  the  state  of  New  York,  being 
Bectlons  lU  and  113  of  the  New  York  stat- 
ute. Robinson,  Assignee,  t.  Nix,  22  Fla.  321. 
It  was  repealed  with  the  Code  of  which  it  was 
a  part  by  chapter  1938,  p.  15,  Laws  of  1873, 
but  was  re-enacted  in  chapter  3241,  I^ws 
approved  February  25, 1881,  and  brought  for- 
ward as  section  081  of  the  Revised  Statutes. 

In  the  case  of  Allen  v.  Brown,  44  N.  Y. 
228,  It  is  held  that  "an  assignee  of  choses  In 
action,'  holding  the  legal  title  by  written  as- 
signment valid  upon  its  face,  la  the  real  party 
in  interest  under  section  111  of  the  Code  of 
Procedure,  although  others  may  have  an  ulti- 
mate beuefleial  Interest  in  the  proceeds,  and 
even  If  he  would  be  liable  as  tbelr  debtor, 
under  his  contract  with  them,  for  the  amount 
realized."  Eaton,  Adm'x,  v.  Alger,  47  N.  Y. 
345;  Cummiugs  v.  Horrls,  25  N.  Y.  625;  Qreen 
Y.  Republic  Fire  Ins.  Co.,  84  N.  Y.  572. 

In  Minnesota  the  statute  Is  identical  with 
ours.  Rev.  St  Minn.  3866,  p.  453,  8§  26,  28. 
In  the  case  of  Castner  v.  Summer,  2  Minn.  44 
(Gil.  82),  It  is  held  that  where  "A.  assigned 
to  B.  certain  notes  made  by  C.  to  secure  In- 
debtedness doe  from  A.  to  B.,  and  took  a 
bond  from  B.  conditioned  that  If  B.  should 
realize  on  these  notes  more  than  his  claim 
against  A.  and  expenses  of  collecting,  the 
balance  was  to  be  paid  to  the  assignor,  that 
as  B.  was  authorized  to  receive  the  money 
on  the  notes  from  C,  he  was  also  authorized 
to  bring  suit  to  collect  It,  and  that  A.  bad 
no  legal  Interest  In  the  notes  assigned,  and 
not  eveu  a  certain  resulting  interest  but  only 
a  contingent  interest  in  the  proceeds;  and  his 
only  claim  for  the  balance  would  be  against 
B.,  and  not  against  the  maker  of  the  note." 
This  case  effectually  disposes  of  the  conten- 
tion of  the  demurrer  of  the  defendant  fa  er- 
ror to  the  effect  that  a  judgment  against  It  in 
favor  of  the  Indian  River  State  Bank  would 
be  no  bar  to  a  suit  against  It  on  the  same 
policy  by  Hamburg,  the  assignor  thereof. 
Pease,  Chalfant  &  Co.  v.  Rush,  Pratt  et  al.,  2 
Minn.  107  (GU.  89);  White  v.  Phelps,  14  Minn. 
27  (Gil.  21),  100  Am.  Dec.  190;  Bentley  v. 
Standard  Fh-e  Ins.  Co.,  40  W.  Va.  729,  23  3. 
B.  584;  Withers  v.  Sandlln,  36  Fla.  619.  18 
South.  856.  There  Is  nothing  In  the  mortgngft 
statute  Invoked,  when  considered  In  oonuec- 
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tton  with  the  quoted  Btatute  autluniihig  the 
real  party  In  interest  to  sne,  that  would  pre- 
clude even  a  mortgagee  of  a  cbose  In  action 
due  by  a  third  party  to  sue  In  his  own  name 
such  third  party  for  the  collection  thereof,  if 
put  In  possession  thereof,  and  dnly  authwised 
by  the  mortgagor  so  to  collect  It,  and  to  re* 
tain  out  of  the  proceeds  of  such  collection 
the  debt  due  to  the  mortgagee  by  the  mort- 
gagor, the  balance  to  be  paid  \^  the  former 
.  to  the  latter.  And  in  such  case,  upon  the  re- 
covery of  Judgment  upon  the  mortgaged  chose 
In  action  In  favor  of  such  mortgagee,  the 
mortgagor  would  be  effectually  barred  from 
bringing  another  suit  against  the  third  party 
owing  the  assigned  or  mortgaged  debt  upoa 
the  same  cause  of  action,  but  his  only  re- 
dress would  be  against  the  mortgagee  for  tiie 
balance  collected  over  and  above  tiie  debt 
that  he  himself  owes  sncb  mortgagee.  In 
such  a  cose  the  bringing  of  suit  and  collec- 
tion of  the  debt  by  the  mortgagee  would  be 
nothing  more,  as  between  the  mortgagor  and 
mortgagee,  than  a  reduction  to  the  possession 
of  the  mor^gee  of  the  substantial  avails  of 
the  incorporeal  chose  In  action.  As  we  have 
seen,  our  mortgage  statute  ezpresdy  aulboi^ 
ices  the  mortgagor  to  deliver  to  the  mort- 
gagee the  possession  of  the  thing  mortgaged, 
and  permits  such  mortgagee  to  retain  snch 
possession;  and  in  the  case  of  a  chose  in  ac- 
tion tbe  mortgage  thereof  can  likewise  an* 
thoriae  the  mortgagee  to  possess  himself  of 
the  sobstantial  avails  thereof  by  enforced  col- 
lection through  the  courts.  Neither  is  tiiere 
anything  In  the  provisions  of  cbapter  4876,  p. 
140,  lAws  of  189fi,  that  militates  against,  or 
Is  Inconsistent  with,  this  conclusion.  The 
latter  statute  simply  makes  provision  for  an 
absolute  sale  of  choses  in  sctlon  pledged  as 
security  by  the  pledgee  thereof  on  such  terms 
and  In  snch  manner  as  may  be  agreed  upon 
In  writing  between  the  pledgor  and  pledgee, 
enabUng  the  pledgee  to  realize  bis  claim  by 
an  absolute  ssle  of  the  chose  In  action  pledg- 
ed. Instead  of  resorting  to  suit  thereon  against 
tbe  debtor  owing  such  ohose  in  action. 

The  second  and  third  grounds  of  the  de- 
murrer to  the  plalntUTs  declaration 'contend 
tbat  the  declaration  is  bad  because  it  faUs 
to  allege  that  Hamburg,  the  insured,  was  the 
owner  In  fee  of  the  ground  upon  which 
stood  the  building  insured;  and  because  it 
fbils  to  allege  that  tbe  personal  property  in- 
sured was  not  Incumbered  by  a  chattel  mort- 
gage. It  was  not  necessary  for  the  declara- 
tion to  contain  either  of  the  averments  con- 
tended for.  If  the  provisions  of  tbe  policy 
sued  on  rendered  it  void  in  tbe  event  the 
insured  did  not  own  the  land  in  fee  upon 
which  the  insured  building  stood,  or  If  tbe 
Itersonalty  Insured  was  incumbered  with  a 
chattel  nMHtgage,  and  If  It  was  a  fact  tbat 
such  avoiding  facts  existed.  It  was  not  nec- 
essary for  the  plaintiff  In  its  declaration  to 
negative  such  facts,  but  It  was  a  matter  of 
defense  for  the  defendant  to  urge  by  plea. 

The  fourth  ground  of  tbe  defendant's  de> 


mnrr«  contends  that  on  the  bee  ftf  the 
pleadings  in  the  case  tbe  suit  was  Instituted 
more  than  12  months  next  after  the  fire, 
when  tbe  policy  sued  on  limited  the  time  for 
suit  thereon  to  12  months.  This  contention  is 
not  borne  out  by  the  facts  oit  the  ts.ce  of 
the  record.  The  suit  was  Instltnted  by  the 
plaintiff,  tbe  Indian  Blver  State  Bank,  con- 
Jointly  wltb  Hamburg,  within  12  months 
from  the  date  at  the  fire,  and  by  authorized 
and  proper  amendment^  apparent  on  the 
face  of  tbe  record,  Hambm^  was  dropped 
from  the  sui^  and  tbe  same  continued  in  the 
name  alone  of  the  present  plaintiff  up  to  the 
final  Judgmrat  under  review,  the  plaintiff 
bank  bdng  a  real  party  to  ttie  suit  from 
its  Inc^tlon. 

The  contention  of  tbe  fifth  ground  of  the 
demurrer  to  ttie  declaration  Is  untenable, 
because  the  declaration  of  tbe  plaintiff  in 
error  is  not  such  a  radical  or  material  de- 
parture from  the  case  made  by  tbe  original 
and  former  amended  decIarationB  as  renders 
it  for  that  reason -subject  to  demurrer,  but 
presents  a  case  proper  to  be  evolved  through 
authorized  amendments  frmn  tiie  case  made 
by  tbe  original  and  former  ameaded  declara- 
ttons  upon  tbe  same  cause  of  action,  as  was 
held.  Id  effect.  In  the  case  of  Hamburg  v- 
IAvmrpo€i  ft  London  ft  Globe  In&.Oo.,  supta. 

The  contention  of  the  sixth  ground  of  the 
defendant's  demurrw  to  the  declaration  Is 
tbat  the  declaration  is  bad  because  it  does 
not  show  that  an  alleged  agent  of  tbe  defend- 
ant, one  Hall,  was  the  agent  of  the  defend- 
ant in  the  matter  of  the  adjustment  of  loss 
or  the  acceptance  or  refusal  to  accept  proofs 
of  loss,  nor  that  knowledge  of  the  alleged 
denial  of  llablU^  vras  broui^t  home  to  this 
defendant;  or  that  the  said  Hamburg  or  the 
plaintiff  was  misled  by  the  alleged  acts  of 
said  Hall.  Tba  only  allegation  In  the  decla- 
ration wltb  reference  to  the  actions  of  said 
Hall  as  the  agent  of  tbe  defendant  company 
Is  to  the  eftect  that  said  Hall,  as  tiie  author- 
ized agent  of  the  defendant  company,  denied 
to  tiie  plaintiff  absolutely  and  uncondition- 
ally any  liability  whatever  on  tbe  part  of  the 
d^endant  company  upon  said  policy,  and 
this  immediately  after  the  fire,  This  feature 
of  the  declaration  was  designed  to  show  a 
waiver  qf  proofs  of  loss  by  tbe  company  as 
a  consequraice  of  Its  dralal,  through  Its  ^ent, 
of  all  liability  on  tbe  policy.  This  ground  of 
tbe  demurrer  Is  untenable,  because  It  was 
not  necessary  tbat  the  a^t.  Hall,  should 
have  been  clothed  with  autiiority  as  the 
agmt  of  the  company  in  tbe  matter  of  tbe 
adjustment  of  the  loss  or  the  acc^ttanee  or 
r^usal  to  accept  proofs  of  loss  In  order  to 
deny  UaUllty  oa  the  policy  on  behalf  of  the 
company.  The  adjustment  of  the  loss  and 
tbe  acceptance  or  refusal  to  a<H!ept  proofs  of 
loss  are  entirely  different  matters  from  an 
absolute  r^ndlatlon  ot  liability  on  a  policy, 
and  an  agent  may  be  fully  authorized  to 
represent  the  company  In  the  latter  and 
have  no  antbority  to  represent  tt  in  the 
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former,  tt  the  alleged  agent,  Han,  bad 
sathwity  on  behalf  of  the  defendant  com- 
pany to  deny  for  It  any  liability  on  the 
policy,  then  it  makes  no  difference  wheth- 
er snch  denial  by  htm  a>  Ita  agent  was 
brau^it  home  to  Its  knowledge  or  not  It  la 
boimd  by  the  authorized  acts  of  Ite  agent 
whether  It  has  knowledge  of  each  acta  or 
not  Neither  was  It  necessary  that  the  deo> 
laiation  should  allege  that  the  plalntUf,  ot 
Its  asdgnor,  Hunbnrg,  was  misled  1^  the 
alleged  denial  of  liability  made  by  the  de- 
fendants agent  A  simple  allegation  of  the 
denhU  of  all  liability  on  the  policy  by  the 
company  through  Its  agent  was  snflBdent  to 
give  to  the  plaintiff  any  advantage  to  be  de- 
rived from  the  waiver  of  proofs  of  loss  fol- 
towing  as  a  l^al  conseqnrace  npon  a  de- 
nial of  llablUty.  In  snch  a  case  It  is  not  a 
question  of  being  misled  into  this,  that  or 
the  other  course  of  action,  but  presents  pure- 
ly a  question  of  fact:  Did  the  defendant 
company  absolutely  r^udlate  or  deny  alt 
liability  npon  the  policy 'sued  uponT  If  It 
did,  then  It  follows  as  a  legal  consequence 
that  It  has  waived  the  making  of  proofs  of 
loss  provided  Cor  In  the  policy.  Taylor  v. 
GlNis  Falls  Ins.  Co.,  44  Fla.  — 82  South. 
887. 

The  said  first  count  In  reference  to  the 
agency  of  said  Hall  alleges  that  he  was  "the 
agetat  of  the  defendant  company  at  Tltus- 
vlUe,  Fla.,  •  •  •  and  was  clothed  with 
full  authority  to  receive  proposals  for  in- 
surance, to  receive  mon^,  and  countersign, 
issue,  and  renew  policies  of  Insorance  of 
said  company,  and  was  the  agent  of  said 
company  for  the  purpose  of  receiving  service 
of  process  In  any  dvO  action  against  said 
company." 

In  the  case  of  Nickell  v.  Phoenix  Ins.  Co., 
144  Mo.  420.  46  S.  W.  435,  It  Is  held  that: 
"Where  a  local  agent  of  an  insurance  com- 
pany has  authority  to  represent  the  company 
in  making  contracts  of  insurance.  In  col- 
lecting the  premiums,  and  In  signing  the  pol- 
Ides,  he  also  has  authority  to  waive  proof 
of  loss,  either  In  writing  or  by  parol,  or  by 
matters  In  pals  which  amount  to  an  estop- 
pd;  and  that  an  insurance  company  cannot 
make  Its  local  agent  the  medium  through 
which  all  the  benefits  of  a  policy  flow  from 
the  insured  to  it  and  then  deny  that  he  has 
authority  to  represent  It  when  the  benefits 
of  the  Insured  are  involved."  While  there  is 
conflict  in  the  authorities  upon  this  point 
yet  we  think  that  in  soundest  reason,  and 
from  the  standpoint  of  fairness  and  justice, 
ttie  case  quoted  from  above  and  the  authoi^ 
Itles  dted  therein  in  support  thereof  an- 
nounce the  correct  rule.  Citizens*  Insurance 
Oo.  T.  Stoddard,  99  III.  App.  469;  Harness  v. 
National  Fire  Insurance  Company,  76  Mo. 
App.  410.  In  the  case  of  Hahn  v.  Onardlan 
Assur.  Co.,  23  Or.  676,  32  Fac.  683,  87  Am. 
St  Rep.  709,  It  is  beld  that:  "The  acts  of  an 
agent,  performed  within  the  scope  of  bis 
real  or  apparmt  authority,  are  binding  upon 


his  prlndpal.  The  public  have  a  right  to 
rdy  upon  an  agenlfs  apparent  authority,  and 
are  not  bound  to  Inquire  as  to  bis  special 
powers,  imless  the  circumstances  are  such 
as  to  put  them  upon  inquiry."  This  case, 
we  tldnk,  also  announces  the  owrect  rale  in 
such  eases. 

But  it  Is  furtbor  ccmtended  that  the  policy 
itself  provides  that  "no  officer,  agent  or  other 
representatlvB  of  this  company  shiUl  have 
power  to  waive  any  condition  or  provision 
of  ttiia  policy  except  snch  as  by  the  terms 
of  this  policy  may  be  the  subject  of  agree- 
ment Indorsed  hereon  or  added  bereto^  and 
as  to  such  providons  and  conditions  no  ofll- 
cer,  agent  or  r^resentatlve  shell  have  sudt 
powa  or  be  deemed  or  held  to  have  waived 
such  conditions  or  provisions  miless  such 
waiver.  If  any,  shall  be  written  upon  or  at- 
tached hereto**;  and  that  the  alleged  denial 
ot  llablUty  by  the  agrat  Han,  and  conse- 
qumt  waiver  of  proofs  of  loss  claimed  there- 
by, cannot  avail  the  plaintiff  In  the  face  of 
the  qtwted  provldon  In  the  policy.  As  to  flils 
contention  we  agree  with  those  authoritleB 
that  hold  that  **thls  sitipulatlon  refers  to  the 
conditions  which  go  to  the  making  of  the 
contract  of  Insurance,  and  not  to  provisions 
relating  to  the  proof  of  loss  which  aro  to 
be  performed  In  the  event  of  a  loss,  and  con- 
sequently thta  stipulation  does  not  operate  to 
prevent  the  company  from  tnaklng  waiver 
of  proof  of  loss  by  conduct  or  otherwise  iiian 
by  an  express  agreement"  Farmers*  Fire 
Ina  Oo.  of  Tork,  Pa.,  v.  Baker,  94  Md.  54B, 
SI  Atl.  184;  Osrson  v.  Jersey  City  Fire  Ins. 
Co.,  48  N.  J.  Law,  SCO,  89  Am.  Rep.  GS4, 
and  cases  dted  in  note;  Indiana  Ins.  Co.  v. 
Capebart  108  Ind.  270,  8  K  B.  285;  O'Leary 
V.  Gterman  American  Tsa.  Co.,  100  Iowa,  390, 
69  N.  W.  688;  dttsens*  Ins.  Co.  v.  Stod- 
dard, 197  lU.  880,  64  N.  B.  855;  Rokes  V. 
Amason  bis.  Co.,  51  Md.  512,  84  Am.  Rep. 
323. 

The  contentions  of  the  seventh  and  eighth 
grounds  of  the  defendant's  demurrer  to  the 
dedsratlon  are.  in  effect  that  the  declaration 
Is  bad  because  the  excuse  tiierein  set  up 
for  not  making  proofs  of  loss  within  00  days 
from  the  fire,  as  provided  by  the  policy,  vis., 
the  arrest  and  Imprisonment  of  the  Insnred, 
Hambui^,  and  the  detention  from  him  of  bis 
books  of  scconnt  etc.,  does  not  fuAdsb  any 
excuse  In  law  for  the  failure  to  make  such 
proofs  within  the  prescribed  time;  and,  fur- 
ther, that,  even  if  such  imprisonment  of  the 
Insured,  Hamburg,  and  detention  from  him  of 
his  account  books,  furnished  any  excuse  to 
Hamburg,  It  did  not  excuse  the  plaintiff,  the 
Indian  River  State  Bank,  to  whom  the  policy 
was  alleged  to  have  been  assigned,  from  mak- 
ing such  proofs  wlthto  the  required  time, 
it  not  being  alleged  that  the  bank  had  la- 
bored under  any  sudi  disability.  These 
grounds  of  the  demorrer  are  predicated  upon 
the  assumption  and  contention  that  the  fatl< 
nre  of  the  assured  to  make  the  proofs  of  loss 
reqidred  by  the  policy  sued  upon  within  the 
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time  proTlded  Bncb  policy  "worka  an  al> 
solnte  forfeiture  thereof,  and  release*  tbe  In- 
Rored  from  all  liablUty  tbereon;  and  the  con- 
tention la  that  the  Imprlaoninait  of  Hambnrr, 
alleged  as  an  excnse  for  such  failure,  fur- 
nishes DO  legal  excuse  tbn^for,  and.  does  not 
save  guch  policy  from  the  forf^tnre  contend- 
ed for  as  resulting  from  such  fallnie.  Un- 
fortnnatdy  for  this  contention.  It  Is  founded 
upon  a  false  premise.  The  provision  of  the 
policy  sued  upon  herein  requiring  the  as- 
sured to  make  proofs  of  loss  within  60  days 
after  the  Are  does  not  provide  that  snch  pol- 
icy shall  become  void,  forfeited,  or  annulled 
upon  a  failure  to  fumlA  snch  proofs  of  loss 
within  the  prescribed  time;  and  such  Is  not 
the  legal  effect  of  said  contract  between  the 
parties.  Taken  in  connection  with  another 
provision  of  said  contract  of  Insurance,  the 
only  effect  of  a  failure  to  furnish  the  pre- 
scribed proofs  of  loss  within  the  required 
time,  when  such  fiillure  has  not  been  ex- 
cused or  waived.  Is  that  It  postpones  the  date 
when  the  amonnt  of  the  loss  becomes  dne 
and  payable,  and  consequently  postpones  the 
time  within  which  salt  may  be  brought  there- 
on; another  part  of  the  policy  providing  that 
the  amount  due  upon  the  policy  shall  be 
payable  60  days  after  satisfactory  proofs  of 
loss  have  been  received  by  the  company. 
Kahnweller  v.  Phoenix  Ins.  Go.  of  Brooklyn 
(C.  C.)  57  Fed.  562;  Hall  v.  Concordia  Fire 
Ins.  Co.,  90  Mich.  403,  51  N.  W.  524;  Tubbs 
V.  Dwelllng-House  Ins.  Co.,  84  Mich.  046,  48 
N.  W.  206;  Sun  Mut  Ins.  Co.  r.  Mattlngly, 
77  Tex.  162, 13  S.  W.  1016;  Rhelma  v.  Stand- 
ard Fire  Ins.  Co.,  89  W.  Ya.  672,  20  8.  R. 
070;  Vangfndertaelen  v.  Pbcenix  Ina  Co.  of 
Brooklyn,  82  Wis.  112,  61  N.  W.  1122,  33 
Am.  St  Rep.  29;  Steele  r.  German  Ins.  Co., 
93  Mich.  81,  53  N.  W.  514,  18  L.  B.  A.  86; 
Coventry  Mutual  Uve  Stock  Ins.  AssodatloD 
V.  Evans,  102  Pa.  281;  Northern  Assurance 
Company  v.  Hanna,  60  Neb.  29,  82  N.  W.  07. 

The  ninth  ground  of  the  defendant's  de- 
murrer to  the  declaration,  as  we  understand 
l^  that  none  of  the  counts  In  the  declaration 
set  forth  facts  showing  the  validity  of  the 
policy  In  Its  Inception,  la  wholly  without  mer- 
it, as  will  be  seen  from  a  mere  reading  of  the 
pl.ointiff's  declaration. 

The  tenth  and  last  ground  of  the  defend- 
ant's demurrer  to  the  declaration  contends 
that  the  first  and  second  counts  of  the  dec- 
laration are  bad  because  they  are  inconsist- 
ent with  each  other  In  .  this:  that  the  itrat 
count  alleges  that  the  failure  to  make  the 
proofs  of  loss  as  required  was  caused  by  the 
denial  of  liability  on  the  policy  by  the  com- 
pany, which  was  a  waiver  of  snc^  proofs, 
and  In  the  second  count  It  is  alleged  that 
such  proof  was  not  given  because  Hamburg 
Immediately  after  the  Are  was  confined  in 
jail  and  denied  access  to  his  books.  We  do 
not  think  that  the  two  counts  are  materially 
repugnant,  b'jt,  even  If  It  be  held  that  there 
la  a  mateelal  Inconsistency  between  the  po- 
.•itlona  assumed  In  these  two  counts  o£  the 


declaration,  still  that  will  not  render  them 
subject  to  demurrer,  because  the  rule  Is  that 
a  plaintiff  in  an  action  on  an  insurance  pol- 
icy may.  In  different  counts  of  his  declara- 
tion, aver  both  a  waiver  by  the  company  of 
the  proofs  of  losa,  and  a  compliance  with 
the  provisions  of  the  policy  as  to  sw^  proofs 
on  his  part,  and  may  rely  upon  that  one^  of 
the  counts  that  the  evidence  establishes. 
Warshawky  v.  Anchor  Mut  Plre  Ins.  Co., 
08  Iowa,  221,  67  N.  W.  237.  The  same  ease 
holds  also  that  the  assured  may  insist  that 
proofs  of  loss  have  been  waived,  notwitb- 
standing  the  fact  that  he  later  furnishes  sucb 
proof  from  abundance  of  caution.  We  think 
that  the  court  below  erred  In  giving  Judg- 
ment for  the  defendant  upon  the  demurrer  of 
the  plaintiff  to  the  pleas  of  the  defendant  to 
the  third  count  of  the  plaintiff's  declaration. 
This  count  In  connection  with  the  other 
counts,  was  a  proper  one  njfon  which  to  predi- 
cate a  claim  for  interest  on  the  amount  If 
any,  due  upon  the  policy;  and,  while  a  re- 
covery of  sucb  interest  may  have  been  had 
without  its  presence  in  the  declaration,  still 
it  Is  not  an  Improper  pleading,  and  la  not 
subject  to  demurrer. 

It  follows  from  what  has  been  said  that 
the  court  below  erred  In  the  Judgment  ren- 
dered, and  It  Is  therefore  hereby  considered, 
ordered,  and  adjudged  that  the  Judgment  of 
the  court  below  In  said  cause  Is  hereby  re- 
versed, with  directions  to  overrule  the  de- 
morrer  of  the  defendant  to  the  declaration 
of  the  plaintiff,  the  Indian  River  State  Bank, 
and  to  sustain  the  demnrrer  of  the  plaintiff 
to  the  pleas  of  the  defendant  Insurance  com- 
pany In  all  those  particulars  wherein  such 
pleas  shall  be  inconsistent  with  the  principles 
of  law  announced  in  this  opinion,  and  for 
such  further  proceedings  as  shall  be  con- 
sonant with  law.  The  costs  of  this  appellate 
proceeding  to  be  taxed  against  the  defendant 
in  error. 


on  JOm.  HQ 

7R0HI.I0HSTEIN      JORDAN  «t  aL 

(Supreme  Court  of  Alabama.    Nov.  10,  1008.) 

J178TICB  OF  THB  PBACB-^BOND-RBPUSAL  OT 
APPBAL-I88UANCE  OF  EXBCU- 
TION— STATUTES. 

1.  Under  Code  1806,  S  481,  any  party  may  ap- 
peal from  a  Judgment  rendered  by  a  Justice  of 
the  peace  at  any  time  "within  five  &yB  after 
the  reDdition  thereof,"  on  certain  conditions. 
Under  section  482  bond  is  required,  and  nnder 
section  483  the  bond  must  be  double  the  judg* 
ment  and  costs.    Boad  IQ  a  lees  sum  than  re- 

3ulred  was  tendered  to  a  Jufitice  within  five 
ays,  and  be  refused  to  accept  It  and  certify 
the  appeal,  and  also  refused  to  accept  a  bond 
In  the  proper  amount  presented  after  the  expira- 
tion of  five  days.  Held,  that  be  was  not  liable  ■ 
on  bis  official  bond  for  such  refusals. 

2.  A  justice  of  the  peace  Is  not  liable  on  his 
official  bond,  as  for  wron^ul  issuance  of  execu- 
tion on  a  Jodirment  iasned  after  the  lapse  of  five 
days,  as  requh%d  by  Code  1896,  1  1932,  where 
he  was  verbally  notified  by  plahrtiS's  attorney, 
befo^  the  execution  was  issued,  that  a  writ  of 
certiorari  had  been  granted  by  the  drenlt  court 
but  had  no  official  notice  of  that  fact  until  after 
the  eseeutioawas  issued* . 
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Appeal  from  Circuit  Court,  Mobile  County; 
Wm.  8.  Andfflson,  Judge. 

Action  by  Amelia  Frobllcbst^  against 
Bicbard  B.  Jordan  and  otbers.  From  a  Judg- 
ment for  defendants,  plalntUf  appeals.  Af- 
firmed. 

The  complaint  as  amended  contained  two 
counts.  In  tbe  first  count  of  tbe  complaint 
the  breach  of  the  bond  complained  of  was, 
that  in  a  suit  brought  before  said  Richard  B. 
Jordan  as  Justice  of  the  peace  by  one  A.  Swlt- 
ser  against  Amelia  Frohllchateln,  the  plain- 
tiff  in  this  suit,  there  was  a  Judgment  ren- 
dered In  favor  of  said  Switzer  for  $4.25  and 
$6.40  costs;  "that  within  the  time  required 
by  law  for  taking  appeals,  notice  of  appeal 
was  given  by  the  said  Amelia  Froblichstein, 
and  an  appeal  bond  with  good  and  sufficient 
sureties,  viz.,  Sarah  J.  Felbleman  and  Walter 
G.  Horn  for  $15,  was  presented  to  the  said 
Richard  B.  Jordan,  who  refused  to  accept  the 
same  with  the  comment  that  the  amount  was 
Insufficient;  that  a  new  bond  In  the  sum  of 
$21.30,  with  the  same  sureties  as  stated 
above,  was  presented  to  the  said  Richard  B. 
Jordan  on  the  25th  day  of  June,  1902,  who 
corruptly  and  obstinately  refused  to  accept 
the  same,  thereby  denying  plaintiff  In  this 
suit  the  tigbt  of  an  appeal,  to  ber  great  detri- 
ment" 

In  the  second  count  of  the  complaint  the 
breach  complained  of  was  averred  as  follows: 
"And  the  plaintiff  say  a  that  the  condition  of 
the  bond  has  been  broken  in  this,  viz.,  the 
defendant,  Bicbard  B.  Jordan,  has  not  faith- 
fully discharged  tbe  duties  of  the  office  of 
Justice  of  tbe  peace  in  that  on  June  28,  1902, 
he  wrongfully  Issued  execution  on  a  Judg- 
ment rendered  In  bis  court  on  the  Idth  day 
of  June,  1902,  In  the  case  of  A.  Switzer 
against  plaintiff  herein,  after  being  notified 
by  her  attorney  of  tbe  granting  of  a  writ  of 
certiorari  Is  said  case  on  the  27th  day  of 
June,  1902,  by  the  Honorable  Wm.  S.  Ander- 
son, Judge  of  the  circuit  court  of  Mobile 
county,  Alabama,  and  bond  made  therefor, 
which  said  writ  of  certiorari  was  served  up- 
on tbe  said  Bicbard  B.  Jordan  by  tbe  sheriff 
of  Mobile  conn^  on  the  28tb  day  of  June, 
1902.'* 

To  tbe  first  count  of  tbe  complaint  the  de- 
fendants demurred  upon  the  following 
grounds:  (1)  Tbe  facta  set  forth  In  said 
count  do  not  constitute  a  breach  of  said  offi- 
cial bond.  (2)  Because  tbe  facta  set  forth  In 
said  count  as  constituting  a  breach  of  said 
bond  were  committed  by  tbe  said  Richard  B. 
Jordan  wbile  acting  in  his  Judicial  capacity. 
(S)  Because  tbe  said  count  shows  that  the 
only  bond  presented  within  tbe  time  for  ap- 
pealing said  case  was  not  In  a  sufficient 
amount.  (4)  Because  said  count  shows  that 
said  appeal  bond  in  the  sum  of  $21.80  was 
not  presented  to  said  Richard  B.  Jordan  with- 
in the  time  for  appealing  said  case. 

To  tbe  second  count  tbe  defendants  de- 
murred upon  tbe  following  grounds:  (1)  The 
facts  set  forth  In  said  count  do  not  oonstl- 


tate  a  breach  of  said  official  bond.  Be- 
cause the  facto  set  forth  In  said  count  as 
constituting  a  breach  of  Bald  bond  were  com- 
mitted by  the  eald  Ktcbaid  B.  Jordan  while 
acting  In  bis  Judl<dal  capacitjr.  (8)  Because 
llie  said  Richard  B.  Jordan  was  under  no 
obligation  to  plaintiff  to  refrain  from  Issuing 
a  writ  of  eziecntlon  because  he  bad  been  no- 
tified by  plaintiff's  attorney  of  the  granting 
of  a  writ  of  certiorari  In  said  case  on  the 
27th  day  of  June,  1902.  (4)  Because  the  faU- 
uro  of  the  said  Richard  B.  Jordan  to  refrain 
from  issuing  execution  because  notified  by 
plaintiff's  attorney  of  tbe  granting  of  a  writ 
of  certiorari  In  said  case  Is  not  a  breach  of 
said  official  bond  of  said  Richard  B.  Jordan. 
(6)  Because  said  count  does  not  aver  that 
said  writ  of  certiorari  was  issued  before  the 
said  Richard  B.  Jordan  Issued  said  writ  of 
execution.  (6)  Because  from'  ought  that  ap- 
pears to  the  contrary  in  said  count,  tbe  said 
Richard  B.  Jordan  issued  said  writ  of  exe- 
cution before  said  writ  of  certiorari  was 
served  upon  him  by  tbe  sheriff  of  Mobile 
county. 

The  demurrers  to  the  first  and  second 
counts  of  the  complaint  respectively  were 
sustained,  and,  the  plaintiff  declining  to 
plead  further,  Judgment  was  rendered  for 
tbe  defendants. 

Thornton  &  Inge,  for  appellant  L.  B.  A 
D.  W.  S^tb,  tor  appellees. 

HARALSON,  J.  1.  A  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  in  the  Justice 
court  against  the  defeudant  for  $4.25  dama- 
ges and  $ti.40  court  costs.  The  right  of  ap- 
peal was  secured  to  defendant  under  section 
481  of  the  Code  of  1896,  which  provides  that 
"any  party  may  appeal  from  any  Judgment 
rendered  against  him  before  a  Justice  of  the 
peace  to  the  circuit  court,  or  court  of  like 
Jurisdiction  upon  complying  with  the  provi- 
sions of  this  chapter,  at  any  time  within  five 
days  after  tbe  rendition  thereof,"  etc.  Sec- 
tion 482  provides,  that  no  cause  can  be  cai^ 
ried  by  appeal  trom  a  Justice  court  to  the  cir- 
cuit court  or  .other  court,  unless  the  party 
appealing  executes  the  bond  required  by  that 
section;  and  section  483,  provides,  that  **>uch 
bond  shall  be  in  double  the  amount  of  tbe 
Judgment  rendered  against  bim.  Including 
costs."  The  defendant  wltliin  five  days, 
tendered  an  ai^eal  bond  to  the  Justice  for 
$15,  which  was  not  double  the  amount  of 
the  Judgment  for  damages  and  costs,  and  the 
Justice  refused  to  accept  the  same  and  cer- 
tify the  appeal,  on  the  ground  that  the  bond 
was  Insufficient  In  amount  The  Justice  was 
under  no  duty,  ministerial  or  Judicial,  to  ap- 
prove the  bond  tendered  and  certify  tbe  ap- 
peal, for  the  reason,  that  the  defeudant  had 
not  brought  himself  within  the  provisions  of 
salld  sections  482  and  483  of  tbe  Code  of  1896. 
and  bis  refusal  to  do  so  was  no  breach  of  bis 
official  bond.  He  bad  no  discretion.  If  tbe 
appeal  was  not  claimed  within  five  days,  tbe 
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Jnitlce  had  no  authority  to  craut  It,  and  If 
he  should  have  done  ao.  it  would  have  been 
liable  to  be  dlamiaaed  on  its  so  appearing  to 
the  court  to  wbi^  It  was  taken.  Johnson  t. 
Uale.  8  Stew.  A  P.  881,  383. 

The  demurrer  to  the  first  count  ot  the 
complaint  was,  therefore,  properly  sustained. 

2.  said  judgment  was  rendered  by  the  Jus- 
tlc«  in  favor  of  the  pUintUC  against  defend- 
ant  on  the  19th  of  June,  ld(Xl,  and  on  the 
28th  of  that  month,  he  issued  an  execution 
ttitfeoo.  Tlie  second  count  claims  a  loreach 
ot  the  Justice's  t^clal  bond  ned  on,  on  the 
ground,  as  stated  in  the  count,  tliat  the  Jus- 
tice, "on  June  28, 1902.  wrongfully  issued  ex- 
ecution on  a  judgment  roidered  in  his  court 
on  the  19th  day  of  June,  1802,  In  the  case  ot 
A.  Bwitser  against  plaintiff  her^  after  be- 
ing notified,  by  her  attorney,  of  the  granting 
of  a  wilt  of  certiorari  In  ssid  cause,  on  the 
Z7th  day  of  June,  1802,  by  the  Hon.  W.  8. 
Anderson,  Judge  of  the  circuit  court  of  Mo- 
bile county,  Alabama,  and  bond  made  tiiere* 
for.  which  said  writ  of  certlwati  was  served 
upon  said  BIchard  0.  Jordan  (tiie  Justice)  by 
the  sheriff  of  Mobile  county  on  the  28th  day 
of  Jane,  1902."  It  Is  not  averred  that  the 
writ  of  certiorari  was  granted  before  the  ex- 
ecotltm  was  issued.  The  prima  tkcte  pre- 
sumption is,  that  the  ofBcer  ^  bis  duty  and 
iasned  the  execution  before  the  writ  of  cer- 
tiorari was  granted.  The  breach  alleged  is 
predicated  alone  on  tbm  fact,  that  defend- 
ant's attorney  notified  the  Justice,  that  a  writ 
of  certtorari  had  been  granted  by  the  Judge 
of  the  circuit  court  on  the  27th  of  June,  al- 
thongh,  as  aitpears,  the  Justice  had  no  offi- 
cial notice  of  the  fact  at  the  time  he  issued 
flie  writ  The  execution  was  Uwned  attae  a 
lapse  of  five  days  from  the  rendition  of  the 
Judgment  Section  1882  of  the  Code  of  1886 
IwoTldes:  "After  the  lapse  of  five  days  from 
the  rendition  of  Judgment  by  a  Justice  of  the 
peace,  if  an  appeal  is  not  taken,  the  Justice 
must,  unless  otherwise  directed,  issue  a  fieri 
facias  for  the  satisfaction  of  the  Judgment" 
etc.  The  Justice,  unless  he  was  legally  noU- 
fled  of  the  granting  of  the  writ  of  certiorari, 
acted  within  tiw  provisions  of  said  section  of 
the  Code,  and  not  In  violation  thereof,  and 
wo  acting,  the  issuance  of  the  execution  by 
him  constituted  no  breach  of  his  offldat 
bond. 

The  question,  therefore,  is  presented, 
wtaether  or  not  the  notice  given  the  Justice 
by  the  attorney  of  plaintiff,  before  be  issued 
execution  on  said  Jndgment  that  a  writ  of 
certiorari  had  been  granted  by  the  circuit 
Jodg^  was  a  legal  notice  of  the  granting  of 
tbe  certiorari,  such  as  the  Justice  was  bound 
to  respect  In  the  same  mannw  as  if  he 
Itad  received  otBdal  notification  of  that  fact 

The  issuance  of  an  execution  Is  a  minis- 
terial act.  When  applied  for,  the  only  in- 
quiry competent  to  be  made  by  the  officer 
t—nlng  It  li,  whether  tbe  record  of  the  court 


shows  a  Judgment  authorising  it  Ths  isso- 
ance  of  the  execution  Is  a  matter  of  right, 
and  if  the  party  against  whom  It  lasues  is 
aggrieved,  an  application  for  a  supersedeas 
Is  the  proper  remedy,  <«  if  there  are  equi- 
table drcnmstanceB,  a  bill  in  equity.  Hud- 
son V.  ModaweU,  64  Ala.  481. 

The  case  of  Payne  v.  Qovenior,  18  Ala. 
320,  was  a  case  against  a  constable  and  the 
sureties  of  his  bond,  to  recover  for  selling 
personal  property  levied  on  under  execution 
in  his  bands,  after  the  Judgment  had  been 
superseded  by  certlorarL  The  defense  was, 
that  the  constable  had  no  sufficient  notice 
of  the  certiorari.  It  appeared  that  the  Jus- 
tice on  whom  the  certiorari  and  supersedeas 
were  served  Issued  no  written  notice  to  the 
constable  requiring  liim  to  suspend  proceed- 
ings under  tbe  execution  and  levy  he  had 
made  thereon,  but  merely  informed  him  ver- 
bally that  the  supersedeas  had  been  swved 
on  him.  The  court  duuged  the  Jury,  that  It 
the  ctmstable  was  Informed  by  the  Justice 
that  ttke  anpersedeas  had  Issued,  he  ought  to 
have  examined  it  and  if  he  proceeded  to 
sell  without  doing  so,  be  was  liable  on  his 
bond  for  breach  of  official  duty.  This  court 
held  this  to  be  error,  saying:  "We  apive- 
hend  that  it  would  not  be  duiied,  that  the 
sheriff  [constable]  most  be  s^ed  with  a 
written  order  requiring  him  to  suspend  all 
action  voon  an  execution  in  his  hands  be- 
toro  he  could  be  made  liable  for  executing 
it  •  •  •  We  do  not  perceive  how  he 
could  be  protected  by  a  conversation  wltii 
the  cleA,  or  even  wltb  tiie  Judge,  in  which 
he  was  told  that  the^writ  was  suspended,  if 
in  Act  It  wsa  not  •  •  •  Sudi  inter- 
course as  this,  between  the  Justice  and  his 
constable,  cannot  be  considered  as  of  an  of- 
ficial diaracter,  and  the  constable  Is  not 
bound  to  r^rd  It  It  is  his  duty  to  ob^ 
the  mandate  of  tiie  writ  and  If  tills  has 
been  superseded,  then  he  should  be  com- 
manded not  to  execute  It,  and  this  command 
should  be  of  such  a  cbaracttt  as  to  aSbrd 
him  protection."  CHark  v.  Lamb,  76  Ala.  408. 

We  do  not  decide  that  the  writ  In  this 
case  was  required  to  be  served  by  an  ofitoor. 
It  may  be  that  sndi  a  iiaper  might  be  serv- 
ed by  any  person  in  a  manner  and  by  means, 
such  as  that  the  Justice  is  made  aware  of 
the  Issuance  of  the  writ  of  certiorari  and 
itt  requirements.  If  the  original  had  been 
In  fact  delivered  to  the  Justice,  It  may  be 
such  service  would  be  sufficient  Chambers 
r.  Dwyer,  41  N.  J.  Law,  93.  The  vabal  no- 
tice given  by  the  attorney  of  plaintiff  to  the 
Justice  was  not  a  sufficient  notice,  to  pre- 
vent him  from  Issuing  the  execution. 

Prom  what  has  been  said.  It  will  appear 
that  the  issuance  of  said  execution  Involved 
no  breach  on  the  Justice's  bond,  and  the  de- 
murrer to  the  second  count  of  the  complaint 
was  properly  sustatoed. 

Affirmed. 
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(138  Ala.  SOS) 

BLACKBURN  t.  PERKINS  et  al. 
(Supreme  Court  of  Alabama.    Not.  10,  1908.) 

KBFORHATION— FRAUD    OR    MISTAKS— RBAI4 
BSTATB-DBBD— BI1.L-EIVIDBNCS 
— TARUNCB. 

1.  Refomation  of  a  deed  will  be  decreed 
where  it  appears  that  the  grentee  contracted 
with  reference  to  a  certain  tract  apoD  which 
there  were  improTementa,  and  was  put  in  poa* 
aessioD  thereof  by  the  grantor  on  payment  of 
the  purchase  price,  though  the  grantor,  in  draw- 
ing the  deed,  either  hr  mistake  or  fraud,  insert- 
ed  a  description  of  a  different  tract,  apon  which 
there  were  no  improrementB. 

2.  A  bill  for  reformation  of  a  deed  for  mis- 
take, with  hitention  to  defraud  in  describing  the 
land  purchased  by  complainant,  alleged  that  the 
land  was  originally  sold  by  defendant  to  F., 
from  whom  complainant  purchased.  The  proof 
showed  that  the  transaction  was  had  tratween 
F.  and  defendant,  but  in  the  name  of  the  lat- 
ter's  wife.  Held,  that  the  matter  was  col- 
lateral, and  a  failure  to  prore  the  aTerment  as 
made  would  not  depriTe  complainant  of  a  de- 
cree for  reformation  to  which  she  was  entitled. 

3.  One  who  purchases  real  estate  with  actual 
notice  of  ownership  In  another  than  the  grantor 

Snts  improTements  thereon  at  Us  peril,  and  a 
ill  for  reformatioo  of  complainant's  deed  so 
as  to  include  in  its  description  such  tract,  which 
was  omitted  by  mistake  or  fraud  from  com- 
plainant's deed,  including  a  prayer  to  cancel 
the  deed  purporting  to  convey  complainant's 
land,  is  not  bad  for  failure  to  allege  an  offer  to 
pay  the  ralue  of  such  improTonents  so  put  on 
the  land. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thofi.  H.  Smith,  Chancellor. 

Bill  by  Ladora  T.  Blacltburn  against  Frank 
T.  Perkins  and  others.  From  a  decree  for 
defendants,  compIalnaDt  appeals.  ReTersed. 

The  bill  aoaght  reformatloii  of  a  deed  ere- 
cttted  by  VnalL  T.  Perkins  to  the  complain- 
ant; In  the  description  of  land  intended  to  be 
oouTeyed  thereby.  It  was  averred  in  the  bill 
as  originally  filed  tliat  the  complainant  had 
purchased  certain  real  estate  from  Frank  T. 
Perkins;  that  it  was  her  Intention  to  pur- 
chase, and  said  Perkins*  Intention  to  convey 
to  tbe  complainant,  the  N.  B.  ^  of  the  N.  B. 
%  of  section  28.  township  4  S.,  range  2  W.; 
that  In  the  deed  which  was  executed  by  Per- 
kins to  tbe  complainant  the  lands  conveyed 
therein  were  described  as  the  "S.  ^  of  tbe 
N.  B.  ^,  of  N.  B.  ^  and  the  N.  of  the  & 
B.  H  of  N.  B.  %  of  section  28,  township  4 
range  2  W.";  that  in  this  conveyance  the  N. 
^  of  the  S.  B.  U  of  the  N.  B.  ^  of  said  sec- 
tion 28  was  substituted  for  the  N.  %  of  tbe 
S.  B.  \i  of  the  N.  B.  ^  of  section  28;  that 
after  said  purchase  and  conveyance  tbe  com- 
plainant went  into  possession  of  all  of  the 
N.  B.  %  of  ttae  N.  E.  %  of  section  28,  and  oc- 
cupied the  same;  that  she  sobseqnently  leas- 
ed a  portion  of  said  property;  that  upon  the 
N.  H  of  the  N.  B.  ^.  of  the  N.  B.  ^,  of  said 
section  28  there  were  Improvements,  such  as 
a  dwelling  house,  etc.,  and  that  it  was  the 
complainant's  Intention  to  porchaae  the  por- 
tion of  tbe  property  upon  wbliA  tbe  dwelling 
house  was  located,  and  it  was  understood  be- 

T  t.  SflB  RsformatUu  of  lutmnMntiL  vol.  41,  Cant. 


tween  her  and  aald  P^Ina  that  abe  waa  ao 
purchasing  it;  tbat  after  said  pnrcbaas  bj 
tbe  complainant  from  Perkins,  and  after  the 
complainant  bad  gone  into  pooession  of  said 
property,  the  said  Pwktns  executed  a  Quit- 
claim deed  to  tbe  N.  H  of  tbe  N.  K  %  of  tbe 
N.  B.  %  of  said  section  28  to  one  David 
Blackburn,  who  had  notice  and  knowledge  of 
said  complalnantfs  claim;  and  that  snbee- 
quently  said  Blackburn  execnted  a  quitdalm 
deed  to  tbe  said  N.  H  of  Die  N.,B.  H  of  the 
N.  El  ^  of  section  28  to  John  B.  Boopn,  who 
al  tbe  time  of  said  conveyance  bad  sn<ib  no- 
tice of  the  eWm  of  the  complainant  as  should 
have  put  bim  iqwu  Inqniiy,  and,  if  nch  in- 
quiry had  been  ftdlowed  np,  It  wonU  have 
led  to  a  knowledge  of  tbe  comi^inanf  s  claim 
to  said  property.  The  prayer  of  the  bill  was 
that  the  mistake  in  said  deed  be  corrected  ao 
as  to  make  tbe  deed  convey  to  tbe  complain- 
ant the  whole  of  tbe  N.  B.  %  of  the  N.  O.  U 
of  section  28,  township  4  S.,  range  2  W.,  and 
tbat  tbe  deed  from  Perkins  to  Blackburn  and 
ttam  Bladcbnm  to  Booper  be  deUvered  np 
and  canceled  aa  a  dovd  upon  complalnanrs 
title.  The  bill  waa  subsequently  amended 
so  aa  to  aver  tbat  the  said  N.  B.  ^  of  the  N. 
B.  ^  of  aald  section  28  was  originally  ao3A 
by  aald  Frank  Perkins  to  one  Frank  Maura; 
that  after  the  sale  of  aald  property  had  been 
negotiated  and  completed,  bat  before  tiie  deM 
thereto  had  been  executed  by  aald  Perkins, 
the  complainant  purchased  said  property 
from  Maura,  and,  In  accordance  with  an 
agreement  between  Bald  Maura  and  Perkins 
and  the  complainant,  the  deed  was  executed 
dlr«ctly  to  tbe  complainant  from  aald  ^r- 
kins;  that  In  accordance  with  aald  negotia- 
tion, the  complainant  paid  to  tbe  said  Perk- 
ins ttie  balance  of  tbe  purchase  money  that 
waa  due  bim  from  said  Maura,  and,  to  aecure 
the  balance  of  tbe  purchase  money  due  from 
her  to  said  Haiua,  she  executed  a  mortgage 
on  said  land  to  Kate  Maura,  tiie  wife  of 
Frank  Maura.  Tbe  bill  waa  further  amend- 
ed by  avrarlng  that  the  mistake  In  the  de- 
scription of  the  land  as  contained  In  the 
deed  from  Perkins  to  the  complainant  waa 
made  by  a  mistake  on  tiie  part  of  said  Per- 
kins with  the  Intention  to  defraud.  The  re- 
spondents answered  tbe  bfll,  denying  tluit 
tiiexe  bad  been  a  mistake  in  tbe  descrlptioa 
of  the  land  aa  contained  in  the  deed  fnm 
Perkins  to  the  complainant;  and  avoring 
that  said  deed  described  the  land  which  it 
waa  Perklni^  Intention  to  convey  to  the  com- 
plainant, and  that,  at  the  tbne  of  receiving 
thdr  deeda  to  the  N.  %  of  tbe  N.  E.  %  of  tiie 
N.  B.  %  of  aald  section  28,  neither  David 
Blackburn  nor  John  B.  Hooper  liad  notice  of 
tile  <iBim  of  the  complainant.  Tlie  evidence 
introduced  showed  that  In  tbe  original  sale 
of  the  land  from  Perkins  the  n^tiationa 
were  bad  between  the  said  Perkins  and 
Fnnk  Maura  in  b^alf  of  bia  wife,  Kate 
Maura,  and  tiiat  tbe  lands  wore  sold  by  Per- 
kins to  Kate  Maura,  and  not  to  Frank  Maura. 
It  waa  f  urtiier  shown  by  the  evidence  that» 
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after  the  conveyance  to  Hooper  by  Black- 
bum  of  the  N.  ^  of  the  N.  E,  %  of  the  N.  EL 
%  of  section  28,  said  Hooper  had  pat  valua- 
ble Improvements  on  the  land.  There  was 
evldeuce  introduced  on  the  part  of  the  com- 
plainant tending  to  show  that  the  original 
purchase  by  Maura  from  Perkins  vras  for  the 
whole  of  the  N.  E.  %  of  the  N.  B.  %  of  sec- 
tion 28,  and  that  she  parchased  this  land 
from  Mania,  and  that  the  deed  waa  executed 
directly  from  Perkins  to  her  In  accordance 
with  the  agreement  between  the  parties,  and 
that  it  was  her  Intention  and  the  intention 
of  said  Perkins  and  Maura  that  the  whole 
of  the  N.  m  ^  of  the  N.  B.  ^  of  said  section 
28  should  be  conveyed  by  said  deed.  The 
evidence  Introduced  by  the  defendants  tend- 
ed to  show  that  the  deed  from  Perking  to  the 
cranplalnant  correctly  described  the  lands 
which  were  sold  and  Intended  to  be  sold  by 
Perkins  to  Maura  and  the  complainant. 

Boach  &  McMillan,  for  amwDant  Brvin 
*  McAleer,  tat  anwllees. 

McCE^LAN,  O.  J.  The  evidence  in  this 
transcript  satisfies  us  that  Perkins  contracted 
to  eeil  to  Mrs.  Maura  that  40-acre  subdivision 
of  the  a.  B.  ^  of  section  28.  townsh^  4, 
range  2  W.,  npon  which  were  at  the  time 
certain  houses  and  other  improvements,  and 
that  he  put  her  in  possession  of  that  par- 
ticular subdivision.  By  an  arrangement 
among  the  parties,  Mrs.  Blackburn,  the  com- 
plainant, acquired  Mrs.  Maura's  interest  un- 
der this  contract,  paid  Perkins  the  price  Mrs. 
Maura  was  to  pay,  and  thereupon  Perkins 
undertook  to  make  a  deed  to  Mrs.  Blackburn 
of  the  land  involved  In  the  Maura  contract, 
and  of  which  the  Mauras  were  in  possession. 
This  land,  it  is  clear  to  us,  on  the  testimony, 
was  tlie  N.  E.  ^  of  the  N.  B.  %  of  said  sec- 
tion. This  is  ttie  land  all  the  parties  con- 
tracted with  reference  to,  and  of  which  first 
the  Mauras,  and  after  them  the  complainant, 
went  into  possession.  This  is  the  land  Mrs. 
Blackburn  paid  for.  and  to  which  she  was 
entitled,  and  supposed  she  had  received,  a 
deed.  But  In  -  drawing  the  deed.  Perkins, 
presumably  by  mistake,  but,  if  not  mistaken- 
ly, then  fraudulently,  inserted  in  lieu  ot  the 
N.  ^4  of  said  40-acre  parcel  the  N.  %  of  the 
40-acre  parcel  adjoining  It  on  the  south;  all 
the  improvements  being  on  that  part  of  the 
40  contracted  tor.  thus  wrongfully  omitted 
from  the  deed.  On,  this  statement  of  the 
case,  we  have  no  difficulty  In  reaching  the 
conclusion  that  the  complainant  ia  entitled 
to  tbe  relief  by  way  of  refonnatUm  of  Pei^ 
klDS'  deed  to  ber  which  she  prays. 

We  are  not  tnqtressed  that  thrae  la  any 
merit  in  the  suggestlim  that  tiiere  is  a  ma- 
terial vartance  between  the  avennaiti  ot  the 
bill  and  the  proof  In  respect  to  the  first  sale 
by  Perkins.  In  a  unae,  ttaia  sale  was  to 
fVank  Maura,  though  the  place  waa  intended 
for  bis  wife,  and  the  transaction  waa  had  be- 
tween him  and  PeriOns  In  the  name  of  his 
wife.   Whether  the  sale  first  contracted  was, 


in  a  strictly  legal  sense,  to  the  one  or  to  the 
other,  was  of  no  consequence  to  the  com- 
plainant; and  her  rights  were  the  same, 
whether  to  the  one  or  to  the  other.  The  mat- 
ter being  thus  purely  collateral,  a  failure  to 
prove  Uie  averment  as  made  should  not  op^ 
ate  to  deftrive  her  of  the  relief  she  Is  entitled 
to. 

The  complainant  is  under  no  obligation  to 
reimburse  Hooper's  estate  for  Improvements 
he  put  on  the  land.  He  had  only  a  quitclaim 
deed,  and.  moreover,  he  had  actual  notice 
of  Mrs.  Blackburn's  ownership.  In  erecting 
buildings,  fences,  etc.,  be  acted  at  his  peril, 
and  her  bill  Is  not  bad  for  not  offering  to 
pay  him  their  value. 

The  decree  of  the  chancellor  must  be  re- 
versed, and  the  cause  will  be  remanded  tot 
further  proceedings  In  that  court  In  accord- 
ance with  this  opinion. 


(tu  La.  tn) 

No.  14,466. 

HEEBB  V.  NEW  ORLEANS  ft  0.  BAIL- 
ROAD,  LIGHT  ft  POWBB  CO.* 
(Supreme  Gonrt  of  Louisiana.   June  22,  1903.) 

BTRBKT  RAILROADS-ACCIDENT  AT  CROSSINO 
— CONTRIBUTORT  NEOLIGBNCB. 

1.  The  recognised  role  is  that  before  attempt- 
Ing  to  croes  a  railway  track  a  person  should 
stop,  look,  and  listen,  and  it  will  hardly  do  to 
■ubstitate  for  it  a  rule  to  the  effect  that,  being 
at  a  distance  fnnn  a  crosslag,  towards  whi^ 
he  and  an  electric  or  steam  car  are  travelins. 
he  may  then  form  an  opinion  as  to  which  of  the 
two  Will  get  there  firsL  and,  acting  upon  that 
opinion,  essay  the  crosnng  without  giviag  him- 
Belt  farther  concern  upon  the  subject. 

2.  The  fact  that  a  street  railway  compaiv  has 
operated  a  car  at  too  hieh  a  rate  of  speed  will 
not  entitle  a  party  who  »  injured  to  recover  If 
it  appears  that  the  fault  of  the  company  would 
□ot  liave  caused  the  injory  save  for  the  auper- 
vening  and  greater  faalt  of  the  party  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans!  Thomas  O.  W.  BlUa;  Judge. 

Action  by  Bernard  Beebe  against  the  New 
Orleans  ft  Oarrollton  Ralbmd.  Light  ft  Pow- 
er Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Keversed. 

Dart  ft  Ko^n,  for  appellant  James  Wil- 
kinson. Arthur  John  Peters,  and  B.  Howard 
McCaleb,  for  appellee. 

Statement 

MONROE,  J.  This  is  an  action  In  dam- 
agefl  for  personal  Injury  sustained  by  plain- 
tiff, who,  whilst  driving  across  defendant's 
railway  tracks  on  St  Charles  avenue  at  the 
intersection  of  Marengo  street  was  run  Into 
by  one  of  defendant's  care,  with  the  result 
that  his  wagon  was  overturned,  and  one  of 
his  1^  was  so  badly  crushed  as  to  neces- 
sitate amputation.  He  aOeges  that  he  ap- 
proached tbe  crossing  elowly  and  carefully, 
and  looked  and  listened,  and  that  he  saw 
no  car  nearer  than  Napoleon  avenue;  that 
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the  accident  was  In  no  way  the  result  of 
any  fault  or  negligence  on  his  part,  but  was 
caused  entirely  by  the  gross  negligence  of 
the  defendant's  employes;  that  the  motoneer 
of  the  colliding  car  could  and  should  hare 
seen  his  horse  and  wagon  In  time  to  hare 
stopped  his  car,  but  that  he  was  either  not 
attending  to  his  duties,  or  else,  by  reason 
of  the  reckless  and  dangerous  speed  at  which 
the  car  was  going,  he  delayed  attempting  to 
stop  nntll  it  was  too  late;  and  that  he  gave 
no  warning  of  his  approach. 

The  defendant  denies  the  negligence  Im- 
puted to  it,  and  alleges  that  the  accident  was 
caused  entirely  by  plalntiCTs  negligence,  or 
at  least  by  his  contributory  negligence.  The 
case  was  tried  in  the  district  court  before  a 
Jury,  nine  of  whom  found  a  verdict  for  the 
plaintiff  in  the  sum  of  $2,000,  which  was 
made  the  Judgment  of  the  court  The  de- 
fendant has  appealed,  and  the  plaintiff  has 
answered,  asking  that  the  amount  allowed  be 
Increased  to  $25,000,  ai  prayed  for  In  the 
petition. 

We  find  from  the  record  that: 

The  plaintiff  Is  a  baker,  who  lives  and  con- 
ducts his  business  on  Carondelet  street,  near 
Marengo,  and  has  done  so  for  30  years; 
Carondelet  street  being  the  next  street  upon 
the  woods  side  of,  and  parallel  to,  St  Charles 
avenue,  and  St  Charles  avenue  having  two 
roadways,  with  a  strip  of  ground  between, 
upon  which  the  defendant  operates  a  double- 
track  electric  railway.  The  plaintiff  has  cus- 
tomers upon  the  river  side  of  the  avenue, 
and  in  delivering  bread  to  them,  and  for 
other  reasons,  has  been  in  the  habit  of  cross- 
ing the  defendant's  railway  tracks  at  the 
intersection  of  Marengo  street  at  least  six 
times  a  day.  Upor  the  morning  of  the  ac 
cident  he  started  out  as  usual,  at  4  o'clock, 
and,  having  delivered  his  bread,  and  being 
on  his  way  home,  he  entered  the  roadway 
on  the  river  side  of  St  Charles  avenue, 
through  Milan  street,  which  Is  the  next 
street  above  and  parallel  to  Marengo.  He 
was  seated  inside  of  a  covered,  tour-wheel 
wagon,  from  which  he  could  not  see  upon 
either  side  unless  he  leaned  forward  tor  that 
purpose,  and  he  was  driving  a  fast  mule. 
He  states  that  when  he  entered  the  avwne 
he  looked  np  and  down,  and  saw  no  car  In 
either  direction,  and  that  he  drove  at  a  trot 
down  the  river  side  roadway  In  the  direction 
of  Marengo  street  (325  feet  distant),  with 
the  intention  of  crossing  the  railway  at  that 
point.  He  furtho-  states  that  when  about 
8  yards  from  the  crossing  he  locked  out  fw 
cars,  and  saw  one  standing  at  Napoleon  ave- 
nue, which  avenue  crosses  St  Charles  two 
blocks  above  Milan  street,  and  three  blocks, 
or,  say.  1,000  feet,  above  Marengo;  that, 
seeing  no  other  car,  be  drove  on,  without 
Bt<wing,  looking,  ox  listening,  and,  making  a 
wide  turn,  waa  cros^g  the  track  nearest  to 
him  at  a  fast  walk,  and  bad  almost  creased, 
when  the  left  hind  wheel  of  his  wagon  was 
■truck  by  a  downcomlng  car  with  aucta  force 


that  he  was  thrown  about  9  feet  In  the  air, 
and  the  wagon  and  mnle  were  thrown  to 
the  other  (woods)  side  of  the  railway,  Into 
the  street,  the  result  oo  far  as  he  was  con- 
cerned, being  that  his  leg  was  badly  bn^en, 
and  was  subsequently  amputated,  a  few 
Inches  above  the  ankle. 

The  plaintiff  adhores  throughout  his  tes- 
timony to  the  theory  that  the  colliding  car 
was  the  car  which,  while  driving  at  a  trot 
towards,  and  when  within  eight  yards  of, 
Marengo  street,  he  had  but  a  few  seconds 
before  seen  standing  at  Napoleon  avenue. 
He  admits  that  after  the  occasion  mentioned 
(when  he  was  eight  yards  from  the  crossing) 
he  did  not  again  look  for  a  car  until  the 
moment  of  the  collision,  and  that  It  was  then 
too  late  for  him  to  get  out  of  the  way,  al- 
though, as  the  car  struck  only  the  tire  on 
the  rear  of  the  left  hind  wheel  of  the  wagon. 
It  Is  evident  that  but  little  acceleration  of 
the  speed  of  the  mule  would  have  been  re- 
quired for  that  purpose.  As  a  matter  of 
fact  the  plaintiff  was  not  thrown  nine  feet 
in  the  air,  nor  was  the  wagon  thrown  with 
the  violence  described  by  him.  He  was  on 
the  lower  sectlm  of  the  crossing,  and  the 
head  of  the  mule  was  a  little  farther  down* 
town  than  the  tail  at  the  wagon,  so  that 
when  the  wheel  was  struck  from  behind  by 
the  car  (although  the  speed  of  the  latter  had 
been  so  mu<di  reduced  that  it  was  stopped  on 
the  toot  crossing  but  a  few  feet  farther  on) 
It  (the  wagon)  was  lifted  some  Inches,  pos- 
sibly a  foot  and  a  forward  movement  was 
given  to  It,  and  either  that  or  the  movement 
(Involuntary  perhaps)  of  the  mule  brought 
It  In  contact  with  an  iron  post  or  wheel 
guard  which  stands  In  the  ground  at  the 
lower  (woods)  dde  of  the  crossing,  and  both 
wagon  and  mule  were  overturned,  and  tiie 
plaintiff  was  taken  from  beneath  the  wagtn. 
There  were  seven  persons  near  by,  who  pro- 
fess to  have  seen  the  accident  and  to  know 
something  of  the  situation  of  the  parties 
Just  before  it  occurred. 

Devere,  a  machinist  sworn  for  the  plain- 
tiff, was  approaching  the  si^ne  from  the 
woods  side,  on  the  lower  side  of  Marengo 
street  and  he  testifies  that  when  the  acci- 
dent occurred  he  was  all  of  175  feet  away, 
near  a  certain  gate,  walking  rapidly  towards 
the  avenue;  He  also  testifies  that  when  the 
plaintiff  turned  to  make  the  crossing,  at 
which  time  he  must  have  been  more  than 
175  feet  away,  there  was  no  car  In  sight  as 
far  as  Milan  street,  but  that  when  the  plain- 
tiff was  crossing,  and  was  nearly  across,  the 
track,  he  (the  witness)  saw  the  car  which 
Inflicted  the  Injury  coming  at  very  high 
speed,  and  that  the  thought  struck  him, 
"Will  he  escape?'  At  one  time  he  seems  to 
place  the  car  when  he  first  saw  It  and  when 
Heebe  was  crossing  the  track.  Just  below 
Milan  street,  and  at  another  time  he  seems 
to  place  it  at  a  distance  of  only  75  feet  from 
Marengo  street,  and  be  says  that  the  gong 
sounded  twice,  and  then,  as  the  collision  oc- 
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curmi,  a  tblrd  time.  It  otherwise  appears 
that  from  the  point  on  Marengo  street  from 
which  the  wltneflB  states  that  be  witnessed 
the  accident  he  could  not  have  seen  up  the 
railway  on  St  Charles  avenae  as  far  as  Mi- 
lan street,  and,  as  he  was  walking  rapidly 
towards  the  avenue,  and  mnst  therefore  have 
been  still  farther  back  before  the  accident 
occurred.  It  follows  that  when  the  plaintiff 
turned  to  make  the  crossing  he  was  not  In  a 
position  to  know  Just  bow  for  below  Milan 
street  the  car  was. 

Paul  Croon,  a  colored  man,  sworn  for  the 
plaintiff,  testifies  that  he  crossed  the  track, 
going  in  the  direction  of  the  river,  and  that 
be  met  the  plaintiff  driving  on  the  track  Just 
as  be  (witness)  had  crossed;  that  as  he 
crossed  he  saw  the  car  near  the  drug  store, 
on  the  lower  comer  of  Milan  street,  and  that 
he  had  just  reached  the  banquette  on  ttie  river 
side  of  St  Charles  avenue  when  the  collision 
occmred.  He  also  undertakes  to  say  where 
the  car  struck  the  wagon  and  where  the 
plaintiff  fell,  and  he  states  that  the  mule 
was  trotting  across  the  track,  and  that  after 
striking  the  wagon,  the  car  ran  half  way  to 
the  next  street  below  before  It  was  stopped. 
We  make  the  following  excerpts  from  the 
testimony  of  this  witness: 

"Q.  As  you  were  going  from  the  woods 
side  track,  yon  looked  np  the  street?  A. 
Yea,  sir.  Q.  You  saw  this  car  coming,  plain- 
ly? A.  Yes,  sir;  1  saw  It  coming  down.  Q. 
Below  the  dmg  store?  A.  This  side  of  the 
drag  store  somewhere.  Q.  The  drug  store 
is  on  the  comer  of  Milan  street?  A.  Yes, 
.sir;  Milan.  Q.  You  were  on  the  comer  of 
Marengo  street?  A.  Yes,  sir.  Q.  That  is  one 
square  below  Milan?  A.  Yes,  sir.  Q.  There 
was  nothing  to  prevent  you  from  seeing  the 
car?  A.  I  saw  the  car  this  side  of  Milan. 
Q.  You  saw  It  plainly?  A,  Yes,  sir.  Q. 
Yon  saw  it  was  coming  fast?  A.  Yes,  sir. 
Q.  You  heard  the  noise  it  was  making?  A. 
I  Just  see  the  car  coming.  Q.  You  said  you 
heard  the  noise  of  the  car?  A.  Yes,  sir;  but 
no  bell  at  all.  Q.  Inst  at  that  moment, 
when  yon  looked  np,  yon  saw  Heebe  com- 
ing? A.  He  was  Just  coming  across.  Q.  He 
was  not  on  the  track?  A.  Just  as  I  see  the 
car  first  he  passed  me,  the  car  passed  him, 
the  car  got  to  him  so  quick,  I  don't  know 
how  he  got  there.  Q.  The  car  reached  the 
track  before  yon  could  cross?  A.  Just  did 
pass  It,  and  got  out  of  the  way.  Q.  Yon 
looked  up  the  street,  saw  the  car  coming, 
and  at  that  very  minute  you  saw  Heebe 
coming  across?  A.  Yes,  sir.  Q.  And  before 
you  could  walk  over  one  track,  was  it  there? 
A.  Yes,  sir.  Q.  Before  you  could  well  cross 
one  track,  the  wagon  was  strack  by  the  car? 
A.  Yes,  sir;  before  I  could  get  to  that  win- 
dow the  wagon  was  struck  by  the  car. 
(Note.  Gonnsel  tot  plaintiff  paces  off  his 
steps,  and  says  It  Is  live  of  his  strides,  say, 
twelve  feet)  Q.  Yon  looked  up  when  yon 
were  crossing  that  track— the  woods  side  or 
the  river  side?  A.  The  river  side  track,  I 


was  crossing,  and  the  car  was  coming  down 
the  river  side  track.  •  *  •  Q.  You  did 
not  look  np  to  see  the  car  until  you  crossed 
the  river  side  track?  A.  Just  as  I  crossed  It 
Q.  Well,  had  you  gotten  off  the  track  when 
yon  looked  up?  A.  I  Just  had  gotten  off. 
Q.  And  when  you  looked  np  that  time,  you 
saw  the  car  coming?  A.  Yes,  sir.  Q.  Where 
was  Mr.  Heebe's  horse's  bead  when  you 
stepped  off  the  track?  A.  He  hadn't  got  his 
hind  wheels— he  Just  was  crossing  the  time 
I  looked  up  and  stepped  over.  I  heard  the 
car  strike  the  wagon,  'Bim't  *  *  *  Q. 
You  walked  bow  many  steps  ct  yours  when 
yon  heard  tbe  crash?  A.  I  Just  stepped  to 
the  banquette.  I  hadn't  got  as  far  as  from 
here  to  the  door.  Mr.  Heebe  hadn't  got  across. 
Q.  You  hadn't  gone  twelve  feet  away  from 
tbe  track  when  you  heard  the  crash?  A.  No, 
sir.  •  *  *  Q.  Isn't  It  tme  that  you  badn't 
reached  tbe  street?  A.  I  had  Just  left  the 
track,  going  across  to  the  banquette.  I 
hadn't  gotten  there.  Q.  Yon  bad  not  reached 
tbe  middle  of  the  street  yet?  A.  No,  sir." 

Of  course,  If,  as  the  witness  says,  be  first 
saw  the  car  as  he  was  crossing  tbe  woods 
side  track,  he  did  not  first  see  it  Just  after 
he  stepped  off  the  river  side  track;  and  If 
he  first  saw  It  after  he  had  stepped  off  the 
river  side  track,  and  It  was  then  near  Milan 
street  8^  feet  away,  be  did  not  Just  pass 
It  and  get  out  of  the  way;  and  If  he  bad  only 
reached  the  middle  of  the  street  when  he 
heard  tbe  crash,  he  could  not  have  reached 
the  banquette  on  tbe  other  side;  and  if  he 
was  walking  away,  with  his  back  to  the 
scene,  he  conld  not  have  witnessed  what 
transpired,  etc.  If  there  Is  anything  at  all 
to  be  derived  from  the  testimony  of  this  wit- 
ness, it  is  that  Heebe  drove  his  wagon  on 
the  track  In  dai^cona  proxlaiitj  to  tbe  ap- 
proaching car. 

Prlscllla  Sanders,  a  colored  woman,  sworn 
(or  the  plaintiff,  was  occupying  the  rear  seat 
on  the  river  side  In  the  car  In  question,  and 
was  engaged  in  looking  out  of  tbe  window 
nntll  Just  as  the  car  passed  the  drag  store 
on  the  comer  of  Milan  street  when  she 
happened  to  turn  ber  eyes  to  the  front,  and 
saw  the  plalntUTs  wagon  crossing  at  Maren- 
go street  She  says  that  the  mule  and  the 
front  of  the  wagon  had  already  crossed  at 
that  time,  and  that  only  the  back  part  of  the 
wagon  was  on  the  track.  She  also  etates 
that  she  saw  a  movement  of  tbe  reins, 
though  she  could  not  see  the  driver  of  the 
wagon,  and  that  the  motorman,  about  the 
middle  of  the  square,  applied  his  brake,  but 
that  nevertheless,  before  the  tall  of  the 
wagon  cleared  the  track,  it  was  overtaken 
by  tbe  car,  which,  however,  stopped  Immedi- 
ately afterwards.  It  is  only  necessary  to 
add  that  no  speed  that  Is  attributed  to  the 
car  could  have  enabled  It  to  strike  the  wagon 
under  tbe  drcumstanoea  described  by  this 
witness. 

Deneger,  a  machinist  swom  for  the  de- 
fendant  was   ptandlng  upon   tbe  nppw 
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(woods)  ilda  of  the  crossing  at  Manngo 
street,  valtlnr  for  an  uptown  car.  Be  tes- 
tifies that  when  tbe  colliding  car  was  wltliin 
100  feet  of  tbe  crossing  the  plalntlfl  was  still 
on  the  roadway,  aboat  eight  yards  from  the 
comer;  that  when  the  plaintiff  started  to 
cross  the  track  the  car  was  about  a  quartrar 
of  a  block  away;  that  the  motorman  cut  off 
the  power  and  applied  his  brake,  and  that 
the  car  was  stopped  almost  instantly  after 
striking  the  wagon. 

Tonmaben^  the  motorman  of  the  ear  in 
question,  testlfiea  that  he  saw  tbe  wagon 
on  the  roadway  about  10  feet  from  the  cor- 
ner when  he  was  about  160  feet  from  that 
point;  that  he  rang  his  bell,  and  that  the 
wagon  went  on  down  the  street  until  he  was 
within  about  60  feet  of  the  crossing,  when 
it  turned  "around  and  shot  right  ahead  of 
the  car";  that  be  did  his  best  to  atop  the 
car  before  striking  the  wagon,  and  was  un- 
able to  do  so,  but  that  It  was  stopped,  on 
tbe  lower  foot  crossing:  He  also  states  that 
he  had  been  using  all  the  power  provided 
and  going  at  full  speed,  and  that,  after 
shutting  off  the  power  and  putting  on  the 
brakes,  lie  further  attempted  to  stop  the 
car  by  reversing  the  power,  and  that  he 
bntned  out  a  fuse: 

Roflch6»  the  conductor,  testifles  that  his 
attention  was  first  attracted  by  the  gong  and 
by  tbe  efforts  of  the  motorman  to  stop  the 
car,  and  tluit  the  phiintUTs  mule  was  then 
going  on  the  track  40  feet  In  front  ot-  the 
car. 

Parker,  a  motorman,  who  had  Just  come 
off  night  duty,  and  was  going  home  as  a 
passenger  in  the  car  In  question,  teatifies 
that  his  attention  was  attracted  by  the  gong; 
that  the  car  was  thm  about  76  tMt  from  the 
comer,  and  that  tbe  wagon  gave  some  indi- 
cation of  crossing  the  track;  that  "you 
couldn't  tell,"  bowerw,  whethw  it  was  the 
purpose  of  the  driver  to  cross  or  not,  but 
that  when  tbe  car  came  nearer  he  shot 
right  across;  that  tbe  motorman  had  k^ 
ringing  his  bell  and  trying  to  stop  the  car, 
but  was  unable,  under  the  circumstaneea, 
to  avoid  the  coUlston. 

▲  number  of  witnesses  were  interrogated 
as  to  the  speed  of  the  car,  and  our  conclusion 
is  that  it  was  not  under,  but,  it  anything, 
exceeded,  16  miles  an  hour.  Other  witnesses 
were  Interrogated  as  to  the  distance  within 
which  a  car  can  be  stopped,  and  from  the 
prepcntderance  the  teetlnumy  It  appears 
that  a  motorman  who  stops  a  car,  such  as 
tlie  we  in  question— over  80  f&et  long,  weigh- 
ing 1^000  pounds,  and  traveling  at  the  rate 
of  12  mUes  an  hour— within  from  100  to  120 
feet,  does  uncommonly  welL  One  of  the 
witnesses  sworn  on  behalf  of  the  plaintiff, 
and  professing  to  be  an  export,  testifies  that 
a  car  itf  that  descrU>tlon,  equipped  with 
sand  boxes,  can  be  stopped  within  16  or  17 
feet  And  one  of  the  defendant's  witnesses 
gave  some  su^  testimony,  but  subsequently 
admitted  that  he  was  in  error. 


Opinion. 

Counsel  for  tbe  plaintiff  concede  that,  If 
the  plaintiff  was  within  S  yards  of  Marengo 
street  when  he  saw  a  car  standing  at  tbe 
comer  of  Napoleon  avenue,  and  continued,  as 
he  unquestionably  did,  on  his  course,  the  car 
that  he  saw  could  not  have  traveled,  say 
1,000  feet,  and  have  collided  with  his  wagon 
before  the  wagon  cleared  the  track  at  the 
Marengo  street  crossing;  and- they  propound 
the  theory  that  another  car  intervened  be- 
tween the  plaintiff  and  the  car  that  he  saw  at 
Napoleon  avenue,  the  proposition  being  thus 
sUted  in  their  brief:  "We  think  the  real 
truth  in  this  case  is  that  Heebe  did  look 
out  the  first  time,  and  saw  no  car  In  sight; 
that  he  did  look  out  tbe  second  time,  and 
saw  and  heard  no  car  save  the  one  he  saw  at 
Napoleon  avenue,  hut  that  the  car  that  did 
the  damage  to  him  was,  when  he  looked  out 
the  second  time,  then  approaching  at  full 
speed,  above  tbe  corner  of  Milan  street,  bid- 
den by  a  clump  of  china  ball  trees  in  full 
bloom,  In  June.  Just  below  the'  comer  of 
Milan  street,  on  the  river  side." 

We  have  not,  In  the  preceding  statement 
of  the  case  referred  to  the  trees  thus  men- 
tioned, because  tbe  evidence  entirely  fails 
to  show  that  they  could  have  prevented,  or 
did  prevfflit,  the  plaintiff  from  seeing  any 
approaching  car,  he  (himself)  testifying  that 
the  foliage  upon  a  few  trees  mentioned  by 
him  was  seven  or  eight  feet  above  the 
ground,  and  not  Intimating  that  it  had  that 
effect,  but  instating  that  the  car  which  col- 
lided vrlth  his  wagon  was  tbe  one  which  be 
saw  standing  at  Napoleon  avenue;  and  be- 
cause it  does  not  at  all  appear  that  the  de- 
fendant was  responsible  for  the  positton  of 
the  trees,  or  tor  any  effect  that  they  may 
have  had  in  obstmctlng  the  plaintiff's  view 
of  the  railway;  and  agaln«  because,  even 
If  tbe  defendant  were  so  reqwnsibla.  and  tbe 
foUa^  had  been  so  doue,  all  the  way  from 
MarmgO  street  to  Napoleon  avenue^  as  to 
have  concealed  any  car  that  might  have  been 
coming  down,  it  would  have  afforded  the 
plaintiff  no  Justlflcallim  for  driving  on  the 
railway  witiiont  using  some  precautions  to 
find  out  whether  he  could  do  so  in  safety. 
On  the  contrary,  such  a  condition  of  affairs 
would  have  made  it  all  the  mare  necessary 
for  him  to  have  st<^ed,  or  at  least  to  have 
lo^rad.  immediately  befwe  attempting  to 
eross  at  BCarengo  street;  since  he  would  not 
otherwise  have  been  aUe  to  inform  himadf 
of  tbe  danger  which  might  threaten  such 
an  attempt  The  truth,  as  we  conceive  It  to 
be,  from  our  reading  of  the  testimony,  prob- 
ably is  that  the  plalntlfl  was-  mistaken  In 
saying  that  he  was  wlUiin  eifl^t  yards  ot  tbe 
Marengo  street  crossing  when  he  saw  the 
car  standing  at  Napoleon  avenue.  He  was 
asked,  while  on  the  stand,  the  loigtti  of  his 
mule  and  wagon,  and  he  was  unable  even 
to  approximate  1^  though  they  are  ol^ecto 
with  wUch  bo  Is  necessarily  veiy  familiar. 
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What  reaaoD,  then,  la  there  for  snppoBlng 
that  he  coul^  at  some  sobseQtient  time,  ai>- . 
proximate  the  distance  between  him  and  the 
comer  when  be  looked  oat  of  hla  wagon, 
on  the  morning  of  the  19th  of  June,  to  see 
whether  a  car  was  coming?  His  statement 
of  the  dlatance  was  at  most  a  mere  guess; 
and  as  we  thlnt:,  with  him.  that  it  was  the 
car  that  he  saw  at  Napoleon  arenae  that  col- 
lided wtth  his  wagon  the  guess  was  wide 
of  the  mark,  for,  assuming  that  the  car  came 
down  at  the  rate  of  20  miles  an  honr,  and 
that  plaintiff  was  traveling  no  faster  than  2 
miles  an  hour,  he  most  needs  hare  crossed 
the  track  In  safety,  since  he  had  consider- 
ably less  than  one-tenth  as  far  to  go  as  the 
car.  The  plaintiff  was,  however,  traveling  at 
a  better  speed  than  two  miles  an  honr,  for 
he  says  that  his  male  was  fast,  and  that 
he  trotted  on  the  roadway  and  walked  fast 
when  be  started  to  cross  the  track,  and,. as 
the  mole  and  his  master  wwe  returning 
home  at  a  time  and  under  circumstances 
which  Justify  the  belief  that  the  morning 
meal  was  awaiting  ^m,  it  la  not  Uk^  tliat 
he  la  mistaken. 

If  our  conclusion  as  to  the  car  tliat  did 
the  damage  be  correct,  and  the  plaintiff  made 
his  reconnalsance  at  a  point  farther  up  the 
avenue  ttan  he  has  stated,  it  seems  most 
protwble  that  the  deplorable  misfortune 
which  befell  him  resulted  from  his  relying 
upon  his  Judgment  as  to  the  speed  at  which 
the  ear  would  travel  as  compared  vlth  that 
of  his  mule,  and  from  his  driving  upon  the 
railway  without  agftln  looking  to  see  wheth- 
er his  Judgment  was  correct   The  rule  that 
has  been  laid  down  In  cases  such  as  this  is 
that  the  Indlvlclaal  must  stop,  look,  and  listen 
before  attempting  to  cross  a  railway,  and 
it  will  hardly  do  to  aubstltute  for  it  a  mle 
to  the  effect  that,  being  at  a  distance  from 
a  cToaaIng  towards  which  he  and  an  electric 
or  steam  car  are  traveling,  he  may  then 
form  an  opinion  as  to  which  of  the  two  will 
get  there  first,  and,  acting  upon- that  opin- 
ion, essay  the  crossing  without  giving  him- 
self farther  concern  upon  the  subject.  If 
the  car  in  this  Instance  was  traveling  at  no 
higher  speed  than  15  miles  an  bom.*,  the  de- 
fendant was  not  at  fanlt,  for,  although  a 
railway  company  may  not  always  ran  its 
cars  at  the  maximum  rate  allowed  by  law, 
regardless  of  the  particular  conditions  exist- 
ing at  the  moment,  there  were  no  particular 
conditions  existing  on  St  Charles  avenne,  at 
a  qnarter  to  6  o'clock  on  the  morning  of 
tbe  19th  of  June,  1001,  which  rendered  It 
Improper  or  unsafe  to  operate  a  car  at  that 
speed.   It  la  likely,  however,  that  the  car 
In  question  was  running  at  a  higher  rate  of 
epeed  than  15  miles  an  hour,  and,  In  bo  far 
as  the  speed  exceeded  that  rate,  the  defend- 
ant was  at  fault,  since  that  is  tbe  maximum 
rate  allowed  by  tbe  ordinances  of  the  city 
at  that  point  But  the  fault  of  the  defend- 


ant would  not  have  caused  the  accident  save 
for  tbe  supervening,  and  greater,  fault  of 
tbe  plaintiff,  who,  as  be  came  dowu  tbe 
street,  having  guessed  at  the  probable  speed 
at  which  the  car  that  he  saw.  and  which  be 
knew  would  soon  be  in  motion,  wonld  come 
down,  as  compared  with  the  speed  of  bis 
mule,  sat  Inside  of  bis  wagon,  where  be  could 
see  upon  neither  side,  and,  as  it  appears, 
heard  nothing,  and  drove  Into  a-  position 
where  a  collision  was  to  have  been  expected 
if  bis  guess  proved  to  be  wrong,  and  where, 
as  it  turned  out,  a  collision  was  Inevitable. 
If  the  defendant  had  stopped  and  looked  and 
listened  before  driving  In  his  hooded  wagon 
upon  the  railway  track,  he  could  and  would 
have  seen  the  car  coming  at  high  speed,  and 
be  might  bave  governed  himself  accordingly, 
or  if  be  bad  looked  or  listened,  even  after  be 
had  started  across,  tbe  accident  might  readily 
have  been  averted;  since,  as  the  car  struck 
only  the  tire  upon  tbe  back  of  tbe  left  bind 
wheel  of  tbe  wagon,  it  Is  evident  that  the 
slightest  acceleration  tat  the  movement  of 
the  mole  would  bave  carried  tbe  entire  wag- 
on b^ond  the  danger;  but,  neither  lotting 
nor  listening,  tbe  plaintiff  drove  in  front  of 
the  too  rapidly  moving  car  within  a  distance 
so  abort  that  tbe  motorman,  without  bis  co- 
<9eratlon,  was  unable  to  save  tbe  situation. 

An  effort  was  made  during  the  trial  to 
show  that  sand  boxes  are  necessary  to  tbe 
propor  equipment  of  a  street  car,  and  that.  If 
the  car  In  question  bad  been  so  provided.  It 
could  have  been  st<v[)ed  within  a  sb<M-ter 
time  and  distance.  The  petition,  however, 
charges  negligence  only  lu  the  matter  of  run- 
ning too  fast,  and  makes  no  attack  upon 
the  defendantfs  equipment,  and  tbe  evidence, 
aa  offered,  was  prc^terly  excluded.  Moreover, 
the  witness  relied  on  to  establish  the  propo- 
sitiott  stated  Is  he  who  testified  that  a  car 
over  SO  feet  l<mg,  weighing  over  14,000 
pounds,  and  traveling  at  tbe  rate  of  12  miles 
an  hour,  can  be  stopped  within  a  minimum 
distance  of  16  feet,  or  in  less  than  one  sec- 
ond of  time,  and  we  think  that  the  cred- 
ibility of  bis  testimony  is  open  to  question, 
the  more  particularly  as  it  appears  that  It 
took  blm,  an  avowed  expert,  8^  seconds 
merely  to  go  through  the  motions  necessary 
to  apply  tbe  stopping  power.  The  plaintiff 
appears  from  the  evidence  to  be  a  worthy 
dtlzen,  and  tbe  misfortune  he  has  sustained 
is  greatly  to  be  d^lored;  but,  whilst  the 
defendant  is,  perhaps,  not  wholly  free  from 
blame,  that  misfortune  is  mainly  attributable 
to  the  plaintiff's  own  imprudence,  and  ita 
consequences  cannot  jnttly  be  vteitod  upon 
another. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  verdict  and  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  there  now  be  Judgment  in  favor  of  the 
defendant,  rejecting  tbe  demand  of  the  plain- 
tlfl  at  bis  cost  in  both  courts. 
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(110  La.  US) 

No.  14,778. 

FORD  T.  CALCASIEU  RIVER  IRE.  00. 

<Sui»eme  Court  of  Louisiana.    Not.  3,  190S.) 

IBRIOATION  GONTRAOT-^OnON  FOR  BRBAOH 
-EVIDBNCK. 

1.  As  the  plaintiff  has  act  shown  that  the 
]08s  of  which  he  complains  can  be  properly  at- 
tributed to  the  failure  of  the  defendant  to  com- 
ply with  any  obligation  which  It  owed  him,  the 
▼erdict  and  judgment  whidi  he  has  obtained 
are  set  aside,  and  bis  suit  ia  diamiased. 

(SfUabua  1^  the  Court.) 

Appeal  firom  Flfteentli  Judicial  District 
Court,  ^uisb  of  Calcaaleti;  Edmund  Denis 
MUler,  Judge. 

Action  by  George  W.  Ftnrd  against  tb«  Ga^ 
casieu  BWer  Irrigation  Company.  Judgment 
for  plalntifE,  and  defendant  appeals.  Berers- 
ed. 

McCoy  A  Moss,  for  appellant  Baudall 
Hunt  Odom,  for  appellee 

MONROS;  J.  Tbe  plalntUf  seeks  to  recor* 
er  98,800.  as  the  value  of  2,200  sacks  of  rice 
wblcb  be  alleges  would  bave  been  made  In 
1902  on  220  acres  of  land  owned  by  him,  but 
tor  the  failure  of  the  defendant  to  furnish 
water  tm  irrigation  according  to  contract. 
The  defendant  prayed  oyer  of  the  contract, 
and  tbe  plaintiff,  after  excepting  to  tlie  call* 
filed  a  supplemental  petition,  in  which  be 
alleles  that  the  contract  sued  on  was  aitei^ 
ed  into  verbally  early  in  the  year  1902,  before 
the  planting  of  tbe  crop,  and  was  reduced 
to  writing  July  26, 1902,  and  duly  signed,  and 
be  attaches  a  duplicate  of  the  same  to  bis 
petition. 

The  dtfendant;  Cor  answer,  denies  that 
there  was  any  contract  other  than  that  which 
was  reduced  to  writing,  and  It  alleges  that 
said  written  contract  was  entered  Into  after 
much  of  tbe  crop  from  which  the  rice  v^er^ 
red  to  in  the  petition  was  to  have  been  made 
had  been  destroyed,  and  the  balance  had 
reached  audi  a  condition  tbat  it  could  not 
have  been  saved,  and  that,  if  fliere  was  any 
faUnre  on  Its  part  to  furnish  water,  the  same 
was  caused  by  unavoidable  acddent  for  the 
consequences  of  which  It  Is  not  liable.  After 
the  jury  had  been  Impaneled,  the  plaintiff 
was  allowed  to  amend  by  alleging  Oat  be 
bad  pat  the  defendant  In  default  by  a  writ* 
ten  demand  for  water  Ai^nut  16, 1902. 

Upon  the  trial  It  waa  deveh^ed  that  the 
land  in  question  was  cultivated  by  tenants, 
that  the  total  area  so  cultivated  was  180 
acrea,  and  that  tbe  plalntlfl  was  interested 
only  to  the  extent  of  tfaree-tentba  of  tbe  crop^ 
which  proportion  he  vras  to  have  rectived  for 
seed  and  rent,  whilst  the  defendant  was  to 
have  received  one-flftb  for  f umlBhing  water. 

It  was  shown  that  the  plalntUTs  tenants 
Idanted  thebr  rice  between  May  7th  and  June 
12tb,  though  rice.  In  that  section,  la  uBually 
idanted  in  Storch  and  April,  and  those  who 
plant  later  tiian  Blay  16th  do  so  vrlth  the  ex- 
pectation of  making  a  cxap  only  in  the  event 
that  the  season  proves  to  be  favorable  and 


long.  The  season  of  1902  was,  however,  tbe 
moat  unfavorable  that  bas  been  known  for 
years,  and  It  tomlnated  early,  with  a  cold 
snap  (about  September  12th),  whereby  the 
crops  in  tlte  neighborhood.  Including  those 
which  bad  received  water  from  the  beginidng, 
were  destroyed.  It  was  also  shown  that  the 
plaintiff  made  no  contract  for  water,  other 
than  that  which  was  reduced  to  writing  July 
26th,  and  that  the  crop  In  question  had  receiv- 
ed but  little  water  up  to  that  time,  and  was 
so  badly  burned  as  to  render  it  doubtful 
whether  It  could  have  been  saved,  even  If  an 
unlimited  supply  bad  then  and  thereafter 
been  furnished.  It  was  not,  however,  until 
August  10th  tbat  the  defendant  was  put  In 
default  by  uiything  like  a  specific  demand  for 
water,  and  np<m  that  day  its  machinery  waa 
disabled  bj  an  accident,  which  was  not  rem- 
edied until  August  28d.  It  -was  not  liable^ 
under  its  contract  for  failure  to  supply  wa- 
ter during  toat  Interval,  and  It  is  qiUto  oat- 
tain  that  it  would  have  done  no  good  to  fur- 
nish it  afterwardfl.  Upon  the  whole,  our 
omcluslon  is  that  the  p1l«*n"*^  has  not  shown 
that  tiie  loaa  of  which  he  complalm  can  prtv- 
eriy  be  atfzibnted  to  the  faUure  of  the  de- 
fendant to  comply  with  any  obligation  which 
it  owed  him.  and  that  the  verdict  and  Judg- 
ment for  which  be  haa  obtained  should 
be  set  asldft 

It  ii  tboreCore  ordered,  adjudged,  and  da- 
creed  that  the  vwdlct  and  judgment  appeal- 
ed ftom  be  set  asld^  annulled,  and  avoided, 
and  that  there  now  be  judgment  In  favor  of 
the  defendant,  reacting  the  demand  of  the 
plaintiff,  and  dlsmlsalng  this  snlt,  at  his  cost 
in  both  coarta. 


cut  La.  Ml) 

No.  14.481. 
KELLY  V.  HOMER  COMPRESS  CO.* 
(Supreme  Court  of  Louisiana.   Mardi  2,  1903.) 

COHPROBnSE—VAIJDITy— EFFECT. 

1.  Where  a  party,  who  had  suffered  personal 
Injuries  while  in  the  service  of  another,  seeks 
that  other,  and  asks  for  and  receives  money 
from  him,  and  signs  a  receipt  acfcoowledgiDK 
payment  in  full  for  time  lost  and  medical  bill 
incurred  on  account  of  the  injuries  received, 
diaclaimlne  liability  to  him  on  part  of  the  other 
on  any  other  account,  -such  as  that  predicated, 
or  which  miRht  be  predicated,  on  allesations  of 
fault  or  negligence,  he  cannot  afterwards,  in 
the  absence  of  proof  of  error  or  fraud  aupet^ 
inducing  to  the  settlement,  sue  for  the  recov 
ery  of  aamages. 

(Syllahua  by  the  Court,) 

Appeal  from  Judicial  District  Court,  Par^ 
Ish  of  Claiborne;  John  Thomas  Watklns, 

Judge. 

Action  by  Charles  Kelly  against  tbe  Ho- 
mer Compress  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

McCIendon  &  Seals,  for  appellant.  Rich- 
ardson ft  Bichardscm.  for  a]K>elle& 

*R«hearing  granted  Jons  1^  IMM,  and  ■absaqosatlr 
dlsoontlnnsd  by  w^ifnt. 
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BLANOHARD,  J.  Plalntifl  was  Injured 
wbile  engaged  in  the  work  of  transferring 
a  boUer.  ordered  (or  defendant  company's 
compress,  from  ttte  railroad  platform  to  and 
Into  tbe  boUa  hoiue  adjacent  to  tbe  plat- 
form. 

He  was  a  .fellow  laborer  wltb  Bebee  Klm- 
bell,  who  was  killed  In  the  same  accident. 

Klmbell's  parents  sued  tbe  compress  com- 
pany. The  two  Bulta— that  one  and  this  one 
—were  filed  at  the  same  time. 

Growing  out  of  tbe  same  occurrence  and 
dependent  on  tbe  same  state  of  facts,  the 
two  salts  were  consolidated  and  tried  togeth- 
er. 

The  opinion  of  the  Court  tbls  day  handed 
down  In  the  Klmbell  Case  (La.)  34  Soath. 
S8.  gives  the  tacta,  and  It  Is  unnecessary  to 
restate  the  same  here. 

We  held  the  defendant  company  liable  In 
the  Klmbell  Oase,  and  tbe  same  ruling  wonld 
be  made  herein  were  It  not  for  a  feature  In 
tbe  instant  case  absent  from  the  other. 

The  accident  occurred  on  October  3,  1900. 
On  NoTember  17,  lOOO,  the  Compress  Com- 
pany, In  response  to  tbe  Importunities  of 
Kelly  (tbe  plaintiff)  for  money,  handed  Mm 
925.00,  which  be  received  in  full  payment  for 
the  time  he  bad  loet  and  the  medical  bill  be 
bad  incurred  by  reason  of  tbe  Injury  he  bad 
received  In  the  accident  aforesaid. 

He  acknowledged  In  writing  the  receipt  of 
tbls  money,  which  waa  stated  to  be  paid  as 
a  matter  of  charity  and  not  in  recognition  by 
the  company  of  any  legal  obligation  on  Its 
part;  and  the  further  statement  is  made  In 
tbe  receipt  that  tbe  accident  in  which  Kelly 
was  injured  occurred  throngb  no  fault  or 
negligence  on  part  of  the  company. 

Ten  months  or  more  after  receiving  this 
mon^  and  making  tbla  atAnowledgmen^ 
Kelly  brings  tbls  snlt 

In  his  petition,  with  reference  to  the  mon- 
ey thus  paid  blm.  he  charges  that  O.  6.  Nel- 
■m.  who  handed  him  tbe  money,  was  a  stock- 
holder In  tbe  company  and  at  tbe  time  made 
blm  believe  it  was  for  wages  due  him;  that 
he  (Kelly)  Is  not  able  to  read,  and  that  If  tbe 
recdpt  be  signed  by  making  bis  mark  aud 
other  redtals  In  It  than  the  acknowledgment 
of  money  for  wages,  tbey  were  placed  there 
vlttiont  hla  knowledge  or  consent  and  are  a 
fraud  on  his  rights. 

While  admitting  In  hla  testimony  tbat  the 
docoment  he  signed,  at  ttie  time  the  money 
waa  paid  to  him,  was  read  to  him,  be  claims 
lie  did  not  understand  from  the  reading  tbat 
lie  waa  renouncing  whatev^  right  he  had  to 
■ne  for  damages. 

Tet  he  confesses  be  went  to  Nelson  and 
aAed  blm  If  be  waa  going  to  help  blm  any. 

On  being  recalled  he  testified,  over  objec- 
tion, that  It  waa  not  his  Intentimi,  In  accept- 
ing tiie  mtuiey.  to  surrender  bis  right  to  aue 
tbe  company  for  bijnties  received  while  In 
ttfl  aerrlcev  and  that  while  tbe  receipt  was 
read  to  him.  It  traa  not  explained,  and  he 
did  not  understand  It 
35  SO.— 17 


On  the  other  hand  Mr.  Nelson  testifies  be 
both  read  and  explained  the  receipt  to  Kelly, 
telling  him  what  It  waa,  and  paid  blm  the 

money. 

Ferguson,  tbe  President  of  tbe  Company, 
testifies  be  gave  Nelson  tbe  money  to  pay 
Kelly  and  tbe  receipt  for  blm  to  sign,  and 
that  tbla  was  done  after  Kelly  had  been  to 
him  a  half  dozen  times  asking  for  money. 
He  says  be  told  Kelly  tbe  company  owed 
him  nothing  except  his  wages,  but  was  will- 
ing to  give  him  something  beyond  tbe  sum 
due  for  wages,  and  the  amount  of  f  2S.00  was 
finally  agreed  on  between  them;  tbat  f 25.00 
was  the  amount  he  (Kelly),  himself,  aald  be 
ought  to  have. 

It  thus  appears  tbat  Kelly,  some  weeks 
after  he  was  hurt  deliberately  sought  com- 
pensation from  the  officials  of  the  company, 
and  after  repeated  visits  and  requests  for 
money  accepted  f2S.00  and  signed  a  receipt 
which  was  read  to  him.  and  according  to 
Nelson,  whose  testimony  we  folly  btflev^ 
explained  to  blm. 

This  was  in  settlement  of  whatever  claim 
he  had  against  the  company. 

It  was  writing  and  as  an  agreement  of 
compromise,  for  preventing  a  lawsuit  and 
adjusting  differences  by  mutual  consent 
meets  tbe  requirements  of  Civ.  Code,  art 
8OT1. 

Thereafter  Kelly  was  without  legal  right 
to  sue,  and,  having  sued,  the  settlement  re- 
ferred to,  made  under  the  circumstances  aa 
detailed,  could  well  be  pleaded  In  bar  of  the 
actton. 

This  case  la  easily  dlfTerentiated.  to  the 
facts  conatitDtIng  tbe  compromise  settle- 
ment from  the  case  of  Lampkin  v.  Ballroad 
Co.,  42  La.  Ann.  1000,  8  Bouth.  530. 

Judgment  affirmed. 


(lift  La.  »6) 

No.  14,284. 

Snccession  of  LABAT. 

(Sopreme  Court  of  Lonlsiana.    Nov.  8.  1908.) 

DEATH  or  WIFB-BURVIVINO  HiraBAMD— 
AOEWOT. 

1.  Id  the  abscDce  of  coDcloslve  evideoce  to 
the  contrary,  it  will  be  preanmed' tbat  a  surrlv- 
ine  bnabaod,  who,  without  legal  aathority,  and 
without  taking  the  steps  required  by  law  to  pro- 
tect the  interests  of  ner  minor  children,  takea 
possession  of  the  estate  of  his  deceased  wife, 
and  condnctB  a  business  belonging  thereto,  and 
thereafter  opens  an  aeco.nnt  in  bank  as  "agent" 
means  thereby  tbat  he  is  acting  aa  the  agent  of 
the  owners  of  such  estate  and  bnsiness. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Walter  Byers  SommervUle,  Judge. 

In  the  matter  of  the  succession  of  Maria 
La  bat,  widow  by  first  marriage  of  Victor 
Lamia,  and  wife  by  second  marriage  of 
Christian  Bedenbacta.  Petition  by  the  belra 
of  Christian  Bedenbach.  annulltog  the  In- 
ventory, and  decreeing  them  to  be  the  owners 
of  certain  moneys.  From  an  order  denying 
tbe  same,  the  petitioners  appeal.  Modified. 
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J.  ValBln  Gnlllotte  and  Ltoyd  Posey,  for 
appellants.  Wynne  Grey  BogMS,  Artbnr 
Landry,  and  Anthony  Joseph  Boasl,  for  ap- 
pellee administrator.  SL  Howard  McOaleb, 
tor  appellee  dative  tutor. 

MONROB,  J.  This  la  an  action  brought 
by  the  mother  and  two  brothers,  as  belrs, 
of  Christian  Bedenbach,  deceased,  against 
the  succession  of  bis  deceased  wife.  The 
facts,  as  dlscloaed  by  the  record,  are  as  fol- 
lows: 

Maria  Labat  married  Henry  Belbez,  who 
died  in  1879,  leaving  one  son,  Lambert;  lasne 
of  the  marriage.  Thereafter  (probably  In 
1882)  the  widow  married  Vito  Lamia,  who 
at  that  time  had  one  son,  Vincent,  child  of  a 
former  marriage.  Tito  Lamia  died  in  1895, 
leaving  three  minor  children,  Bemada,  John, 
and  Adele,  Issne  of  bis  marriage  with  Maria 
Labat,  and  one  eblld  en  ventre  de  sa  mere, 
who  was  subsequently  bom,  and  named  Vita. 
In  1898,  the  widow  married  Christian  Beden- 
bach, and  she  died  in  November,  1899,  leav- 
ing one  child,  issue  of  ber  marriage  with 
blm.  ThlB  child  died  a  few  months  later, 
and  thereafter,  lii  "September,  1901,  Beden- 
bach died,  leaving  as  his  heirs  his  mother 
and  two  brothers,  who  are  the  plalntUh  In 
this  proceeding. 

In  1891^  Maria  Labat.  then  wife  of  Vlto 
lamla.  received  from  the  succession  of  her 
mother  the  sum  of  |2,600,  which  she  appears 
to  have  turned  over  to  her  husband.  In  De- 
cember of  the  same  year  "Vito  Lamia  ac- 
quired, as  legatee  of  bis  brother,  Peter,  an 
undivided  one  half  interest  In  a  barroom 
known  as  the  **Lugger  Exchange,'*  and  In 
the  stock  of  liquors  therein  contained,  as 
also  the  stock  contained  in  a  certain  ware- 
house No.  348  Cbartres  street;  and  the  other 
half  interest  in  said  property  was  acquired 
by  Emile  Bonnafon,  who,  in  April,  1892,  sold 
the  same  to  his  co-legatee.  Lamia,  for  ^1,400. 
Bedenbach,  who  bad,  originally,  been  em- 
ployed In  this  tiarroom  to  wash  glasses,  etc., 
at  $12  or  f  16  per  month,  was  then  employed 
by  Tito  Lamla  as  barkeeper  at  $36  or  $40 
a  month,  and  continued  to  be  so  employed 
by  Mrs.  Lamia  after  the  death  of  her  hus- 
band. In  July,  1898,  when  be  and  Mrs. 
Lamia  were  married,  he  was  24  and  slie  37 
years  of  age,  and  It  does  not  appear  that  be 
bad  accumulated  any  money.  Upon  the  oth- 
er band,  the  assets  of  the  succession  of  Vlto 
Lamia,  exclusive  of  the  lease  and  good  will 
of  tbe  Lugger  Eschauge,  had  been  appraised 
at  ?2,453.05,  of  which  $131.50  were  said  to 
belong  to  his  separate  estate  and  $2,321.65 
to  tbe  community;  and  those  assets,  as  also 
the  lease  and  good  will  of  the  Lugger  Ex- 
change, had  been  turned  over  to  the  widow, 
wbo  asserted  a  claim  against  the  snccesslon, 
predicated  upon  an  authentic  act  executed 
before  Doriocourt,  notary,  <^  date  January 
SO,  1892,  for  the  $2,500  which  she  had  turn- 
ed over  to  ber  deceased  hualmnd.  Of  the 
assets  mentioned,  $1,688.80  consisted  of  cash 


In  bank,  which  was  transferred  to  the  credit 
of  "Widow  Vito  Lamla."  Tbe  Lugger  Ex- 
change was  held  under  a  lease  from  the  city 
of  New  Orleans,  which  bad  been  extended 
for  a  term  of  10  years  beginning  July  1, 
1892;  and.  after  the  death  of  Vlto  Lamia, 
as  before,  the  business  was  fairly  profitable. 
The  widow  does  not,  however,  appear  to 
have  continued  her  bank  account,  but  kept 
her  money  at  home  In  a  tin  box,  both  before 
and  after  she  married  Bedenbacli,  wbo,  after 
as  before  the  marriage,  was  employed  by  her 
to  assist  In  the  management  of  the  business, 
and  it  Is  shown  that  she  so  kept  It  at  the 
time  of  her  death.  After  that  event,  her 
surviving  hnsband,  without  opening  her  suc- 
cession, assumed  control  of  her  estate,  and 
continued  to  carry  on  the  business  of  tbe 
Lugger  Exchange,  and  he  at  one  time  spoke 
of  having  the  lease  from  the  city  made  in 
his  name,  but  died  before  that  was  accom- 
plished. In  the  meanwhile  two  of  tbe  Lamla 
children.  Adele  and  Vita,  were  taken  care 
of  for  several  months  by  Mrs.  Sporl,  a  cousin 
of  their  mother,  and  then  sent  to  a  convent 
The  other  girl,  Bemarda,  was  married  to 
Victor  MIorana,  and  the  boy,  Jobn,  appears 
to  have  taken  care  of  himself. 

In  September,  1901— nearly  two  years  after 
tbe  death  of  Mrs.  Bedenbach,  and  shortly 
after  the  death  of  her  last-mentioned  hn^ 
band— her  succession  was  opened,  upon  the 
application  of  her  stepfather,  Felix  Fageret, 
wbo  presented  a  petition  praying  that  an  In- 
ventory be  taken,  and  that  a  family  meeting 
be  convened  to  advise  with  reference  to  tbe 
appointment  of  a  tutor  and  undertutor  for 
the  minors,  and  thereafter  I^mbert  Belbez. 
the  son  of  tbe  first  marriage,  applied  for  let- 
ters of  administration,  and  Vincent  Lamla 
was  appointed  dative  tutor  to  tbe  minors. 
Belbes  was  appointed  administrator,  and  tbe 
inventory  was  taken  as  prayed  for.  tbe  total 
valuation  of  property  described  as  belonging 
to  the  community  which  had  existed  be- 
tween tbe  deceased  and  Vito  Lamia  and 
as  the  separate  estate  of  Vlto  Lamla  amount- 
ing to  $2,978.06.  Included  In  this  inventory 
were  two  tin  boxes— the  one  marked  "Vlto 
Lamla,"  produced  by  Adam  Bedenbach 
(brother  of  Christian,  and  plaintiff  herein), 
wbo  was  employed  In  the  barroom  when 
Christian  Bedenbach  died;  the  other,  found 
In  an  armolr  at  the  residence  on  Elyaian 
Fields  street  which  had  been  occupied  by 
Maria  Labat  during  ber  last  two  marriages, 
and  at  which  both  husbands  had  died.  Tbe 
box  first  mentioned  contained  three  policies 
of  Insurance  on  the  lives  of  the  minors  John, 
Adele,  and  Vita  I^mla;  a  policy  of  fire  In- 
surance, In  the  name  of  Christian  Beden- 
bach, on  the  furniture  In  the  residence  men- 
tioned above;  a  lot  of  Jewelry— breastpins, 
earrings,  etc.;  a  few  odd  coins,  valued  at 
$11.95;  an  old  pocketbook;  a  bank  deposit 
book  in  the  name  of  Vlto  Lamla,  showing: 
that  on  February  11,  3896,  there  was  a  bal- 
ance to  his  credit  in  the  People's  Bank  of 


Digitized  by 


Google 


SUCCESSION  OF  XiABAT. 


269 


fl)St8.80;  and  a  lot  of  papen—recelpts  for 
taxea,  etc.,  and  acts  showing  lamia's  title 
to  the  Logger  Blcchange.  The  other  box 
contained  ^.20  In  cash;  a  lot  of  Jewelry;  a 
bank  d^slt  \>o6k  in  the  name  of  Widow 
Vito  Lamia,  showing  that  on  Febniar7  20, 
1S&6,  there  was  a  balance  to  her  credit  in 
the  People's  Bank  of  f 1,638.80;  and  a  copj 
of  the  lease  from  the  dtj  to  Peter  Lamia  of 
the  Lugger  Exchange.  There  was  also  in- 
cluded In  the  InTentory  the  famltnre  in  the 
residence  on  Blyslan  Fields  street;  the  lease 
and  stock  of  the  Lugger  Exchange  and  some 
other  articles  found  at  either  one  place  or 
the  other;  the  sam  of  ^004.80^  found  in 
the  Germanla  National  Bank  to  the  credit  of 
"Christian  Redenbacb,  Agent";  and  the  sum 
of  9113,  found  and  left  In  the  bauds  of 
Adam  Redenbach,  being,  as  he  stated,  re- 
ceipts from  the  bar  up  to  September  26, 1901. 

This  inventory  was  filed,  in  court  October 
23,  1901,  and  on  the  following  day  Blrs.  Car- 
oline Traut,  the  mother,  and  Adam  and 
Charles  Henry,  the  brothers,  of  Christian 
Bedenbach,  filed  an  opposition  thereto.  In 
which  they  say:  "<!)  That  the  said  Inren- 
tory  credits  the  succession  of  Maria  Labat 
wltb  the  sum  of  ¥2,001,  which  said  sum  ia 
entirely  and  exclusively  the  property  of  your 
opponente  by  reason  of  the  death  of  their 
son  and  brother,  who-  acquired  said  sum 
long  after  the  death  of  his  wife  and  after 
the  dissolution  of  the  community  Misting 
between  them;  that  said  money  Is  deposited 
as  'C.  Redenbach,  Agent';  and  that  said 
agency  was  started  eight  months  sabsequent 
to  the  death  of  his  wife,  and  came  from 
no  part  of  her  estate.  (2)  That  at  no  time 
does  the  inventory  disclose  the  Interest  of 
a  Bedenbach  In  any  of  the  propwty  and  ef< 
fects  Inventoried,  although  In  absolute  owner- 
ship and  possession  thweof  up  to  the  time 
of  his  death.  (3)  That  In  the  proces  verbal 
tfaft  succession  of  Vlto  Lamia  has  been 
brought  In  to  mislead  and  to  mystify  the 
court,  a  quasi  act  of  partition  has  been  made 
and  Incorporated  therein." 

They  therefore  pray  that  the  Inventory  be 
set  aside.  This  was  followed  or  accompan- 
ied by  a  petition  In  a  direct  action.  In  which 
the  petitioners,  aa  lielrs  of  Obristlan  Reden- 
bach, rearaert  fbtAr  dalm  to  the  deposit  In 
tlie  Qermanta  National  Bank,  and  further  al- 
lege: "That  the  said  notary  also  included 
In  said  Inventory  the  whole  of  the  contents 
of  the  Lugger  Exchange  No.  1.  kitchen,  other 
rooms,  contents  of  bank  box,  cash  In  hand 
of  Adam  Redenbach,  as  also  all  the  fuml- 
tore  and  contents  of  premises  No.  614  Blya- 
lan  Fields  street  trem  wtdch  said  C.  Red«t- 
bach  was  buried,  enumerated  In  detail,  on 
page  4  to  the  conclnsl<m  <tf  the  Inventory,  as 
being  the  exdnidTe  pn^erty  of  said  estate 
oC  Mrs.  Maria  Bedenbach,  whereas  in  trath 
and  In  fact  one-half  belonged  to  Christian 
Bedenbach,  to  which  your  petltionos  are 
entitled,"  etc. 

And  they  pray  that  the  notary,  the  ad- 


ministrator, and  the  tutor  of  the  minors  be 
cited,  and  that  there  be  judgment  anuulliug 
the  toventory  and  decreeing  them  to  be  the 
owners  of  the  money  in  bank  and  of  one- 
half  of  the  other  property  described.  To  this 
petition  the  notary  filed  an  exception  of  no 
cause  of  action,  and  the  administrator,  on 
the  same  ground,  excepted  to  that  portion 
of  the  plalntlCTs'  demand  which  prays  for 
the  annulling  and  rescinding  of  the  Inven- 
tory and  of  the  proceeding  In  connection 
therewith.  He  then  proceeds  by  the  same 
pleadings  to  say:  "And  in  case  the  said  ex- 
ception Is  overmled,  and  not  otherwise,  and 
reserving  all  the  benefits  thereof,  defendant. 
Lambert  Belbes,  denies  all  and  singular  the 
allegations  of  plaintiffs'  petition.  Further 
answering,  defendant  alleges  that  all  the 
property  of  the  succession  of  the  deceased, 
Mrs.  Maria  Labat,  widow  of  Vlto  Lamia,  and 
vrife  of  Christian  Redenbach,  consists:  (1) 
Of  Jewelry  and  furniture,  etc.,  located  In  the 
house  Na  613  Elyslan  Fields  street;  (2)  con- 
tents of  barroom,  lease  thereof  until  July, 
1902,  etc.,  known  as  the  'Lugger  Exchange,' 
situated  on  the  levee  of  the  Mississippi  river, 
at  the  foot  of  Ursulines  street;  (3)  two  thou- 
sand and  four  ^^/loo  dollars  In  ^e  Germanla 
National  Bank  in  the  name  of  Christian  Bed- 
enbach, Agent" 

He  then  alleges  that  the  property  first  de- 
scribed belonged  to  the  community  which 
existed  between  Maria  Labat  and  Vito  La- 
mia; that  the  property  secondly  described 
belonged  one  half  to  said  community  and  the 
other  half  to  the  separate  estate  of  said  Vlto 
Lamia;  and  that  the  money  thirds  describ- 
ed belonged  either  to  said  community  or  to 
the  separate  estate  of  Maria  Itsbat,  widow 
of  said  lAmla.  He  further  alleges  that 
Christian  Redenbach  simply  administered 
said  pn^r^  during  the  life  of  his  wife,  and 
that  he  continued  to  do  so  after  her  death. 
The  answer  then  proceeds:  "And,  In  the 
event  that  the  court  should  hold  that  the 
property  is  not  the  property  of  the  said 
Maria  Labat,  •  •  •  defendant  asks  for 
a  Judgment  in  his  favor,  as  administrator. 
*  *  *  for  such  sum  aa  the  evidence  will 
show  as  the  value  of  the  separate  property 
of  the  deceased,  administered  by  her  said 
husband,  Christian  Redenbach,"  etc 

The  defendant  then  finally  prays  that  the 
plalntlCTs'  demands  be  rejected  In  toto.  The 
exceptions  of  no  cause  of  action  filed  on  be- 
half of  the  notary  and  the  administrator 
wete  maintained  (quoting)  "In  so  far  as  the 
Inventory  Is  concerned,"  and  the  notary  ap- 
pears to  have  conridered  himself  eliminated. 
As  between  the  plaintiffs  and  the  adminis- 
trator, however,  no  tutor  having  been  ap- 
polnted,  the  case  proceeded. 

The  plaintiffs  allege  In  their  pleadings  that 
the  mon^  In  the  bank  belonged  to  Christian 
Bedenbach.  Being  confronted  upon  the  trial 
with  the  fact  that  by  d^Kwiting  it  to  his 
credit  as  agent  he  had  admitted  that  he 
held  it  for  some  one  ela^  they  atteippted  to 
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proTe  tibttt  upon  Sunday,  July  10^  1900^  one  of 
tbem  (tbe  motber)  had  given  him  ^00  for 
■afe-keeping,  the  idea  antazently  being  that 
the  conrt  ahonld  dednce  tiiereftom  that  the 
9800  BO  given  formed  part  of  a  aum  of 
070  deposited  }xy  him  as  agent  July  18,  1000, 
or  of  other  amounts  so  d^oaited  anbse- 
qoently.  This  attempt  has  no  other  aniKKnt 
than  the  Improbable  testimony  of  the  two 
plaintiffs  the  mother  and  brother  of  Otarlatlan 
Bedenbacb.  They  testify  that  the  mother 
made  her  liTing  by  sambbing  in  barrooma 
about  three  days  in  tbe  week,  whereby  sbe 
earned  $2  a  day;  that  to  ha  earnings  were 
added  thoM  of  lier  son  Adam,  coplalntlff  and 
corroborating  witness,  who  also  woilced  in 
barrooma  aa  a  waaher  of  glasaes  at  |15  and 
as  barke^pw  at  f85  or  f40  a  month,  and 
who,  altbon^  he  had  attained  the  age  of 
28  years  by  tlie  time  the  money  was  accumu- 
lated, lud,  it  la  aaid,  turned  over  to  his 
mother  every  cent  that  he  had  made,  reserV- 
Ing  abeolntety  nothing  to  himself.  It  la  fur^ 
ther  aald  by  theae  vrttneasea,  or  at  l«tst  by 
the  motiier,'  that  from  the  Income  thus  de- 
rived ahe  had  snppwted  herself  uid  paid  her 
rent,  had  clothed  hcmelf  and  her  son  Adam, 
and  12  years  before  had  accumulated  the 
$800  in  question^  which  ahe  thereafter  car- 
ried about  on  her  person  until  she  gave  it, 
for  safe-keying,  to  her  son  COiristlan;  both 
witnesaes  being  particular  to  say  that  this 
latter  transaction  took  place  on  Sunday,  July 
10;  1900. 

It  BO  happens  that  July  10,  iSOO,  fell  upon 
Tuesday.  Beyond  this,  however,  we  are  not 
told  how  it  bappeuB  tlut  the  plBlntUt,  Mrs. 
Trent,  received  |2  for  scrubbing,  when  the 
usual  wages  for  vrork  of  that  kind  are  shown 
to  be  75  cents,  or  why,  having  saved  9800 
afl  far  back  as  1888,  die  canled  that  exact 
amount  about  on  her  person  for  flie  12  years 
following;  and  neither  added  or  subtracted 
anjrthing  to  or  from  it;  or  why  she  then  con- 
clnded  to  turn  It  over  to  her  son  Qirlstlan, 
vriio  had  not  assisted  her,  rather  than  to  her 
srai  Adam,  who  had  alwa^  assisted  her,  and 
who  was  mndi  older  tiian  Christian;  w  why 
ahe  failed  to  take  written  evidence  of  the 
alleged  depodt,  and  failed,  during  the  IT 
days  that  Christian  vras  confined  witb  the 
Illness  of  which  he  died,  to  inquire  about  it, 
or  why  it  was  not  mentioned  In  her  pleading, 
but  was  brought  to  the  attrition  of  the  court 
only  In  her  testimony,  and  as  an  eftei^ 
tliougbt  to  meet  the  objection  to  her  allega- 
tion that  the  money  on  deposit  to  the  credit 
of  Christian  Redenbach  b^onged  to  him, 
that  he,  his  ovpn  act,  had  admitted  that 
he  held  it  tbr  some  one  els& 

Upon  file  other  hand,  the  evldoice  shows 
oonduslvdy  tiiat  Christian  Redenbach,  a  bar- 
keeper, 24  years  old,  who  had  accumulated 
nothing,  married  a  woman  13  years  older 
than  himself,  twice  a  widow,  with  five  chil- 
dren and  a  stepson,  who  had  a  home  of  her 
own  and  an  established  money-maklug  busi- 
ness, which  she  bad  employed  him,  at  a  small 


salary,  to  aaslBt  ha  In  conducting;  that  dur- 
ing the  marriage,  which  lasted  Uttle  mwe 
than  a  year,  he  conttoned  to  so  assist  her, 
and  that  after  her  death,  without  le^U  an- 
thwity,  and  without  takli«  the  steps  re- 
quired by  law  for  the  protection  of  her  chUr 
dr«i,  he  still  continued  to  conduct  that  busi- 
ness, and  to  hold  in  his  possession  every- 
tbli^c  else  that  had  bdonged  to  his  deceased 
wife,  or  of  which  she  had  had  control. 

He  did  not,  however,  pretend  that  elthor 
the  business  or  the  property  In  question  be- 
longed to  him,  and  we  entertain  no  doubt 
that,  In  representing  hlnwelf  as  agent  for 
the  purposes  of  the  deposit  In  the  Oennania 
Natltmal  Bank,  he  meant  that  he  was  acting 
as  tbe  agent  of  the  lawful  owners,  the  htirs 
of  his  deceased  wife. 

The  learned  Judge  of  the  district  conrt 
reached  the  conclusion— In  which  we  concnr 
^that  b^ond  a  half  ownership  in  a  certain 
set  of  parlor  furniture,  acquired  during  the 
existence  of  the  community  between  him  and 
his  wife.  Christian  Redenbach  had  no  in- 
t&teat  in  the  pn^terty  described  to  the  In- 
ventory which  is  here  attacked,  save  mA 
as  he  had  inhwlted  from  Us  tofant  child, 
issue  of  bis  marriage,  which  had  survived 
Ito  mother,  and  bad  Qius  tobnlted  a  por- 
tion of  ber  estate.  He  (the  Judge)  titerafine 
rendered  Judgment  *in  favor  of  the  plain- 
tiffs •  •  *  recognlxtog  them,  as  the  heirs 
of  Christian  Redenbach,  to  be  the  owners  of 
"/jo  of  the  parlor  set,  •  •  •  of  Vmi  of 
the  other  effects  of  tbe  defendant  succession, 
of  Vioo  of  the  property  known  as  the  'Lug- 
ger Exchange^*  and  of  of  tbe  mon^ 
In  bank  in  tbe  name  of  Christian  Redenbadi, 
agenf ;  the  plaintiffs*  demands  to  all  other 
respects  being  rejected.  From  tbe  Judgment 
thus  rendered  Qie  plaintiffs  have  appealed, 
and  the  admtolstrator  haa  answered  the  ap- 
peal, alleging  that  the  Judgment  proceeds 
upon  the  theory  that  Maria  Labat,  widow 
and  wife,  left  surviving  her  but  five  children, 
whereas  to  point  of  fact  she  left  six,  and 
that  it  should  be  amended  accordingly,  and 
otherwise  affirmed. 

The  «ror  su^^iested  la  patent  upon  the 
face  of  the  record,  and  resulte,  no  doubt, 
from  toadvertence.  In  this  court  also  ap- 
pears Vhicent  lAmia,  dative  tutw  of  tbe 
mtoors  John,  Adele,  and  Vlto  (appototed 
stoce  the  trial  to  the  lowtf  courQ,  and,  ap- 
parently overlooking  the  error  above  men- 
tioned, asks  that  the  Judgment  appealed 
from  be  affirmed. 

Opinion. 

Considering  the  questlonB  which  have  been 
raised,  the  present  attitude  of  tbe  parties 
litigant,  and  the  toiegolng  stotement  and 
findings  of  fact,  our  condusions  aa  to  the 
legal  righto  of  the  parttes  are  aa  follows: 
Christian  Redenbach,  aa  partner  to  communl> 
ty,  owned  an  undivided  one-half  Intwest  In 
the  pallor  set,  the  othw  one-half  totmst 
being  owned  by  the  six  children  of  his  de- 
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ceased  wtte  In  ttie  proportion  ef  i/it  each. 
Whea  the  ehUd,  lisne  of  his  marrlBse  with 
bis  said  wUe.  died,  he  Inherited  from  It  % 
of  >A>t  or  i/it.  which,  added  to  his  Hi  or 
Kav«  him  **/tt,  to  which  proportku 
his  hdrs  are  therefore  entitled. 

The  Lugger  Exchange  and  whatever  per* 
talned  to  It,  Inclndlng  the  bnslDess  there  con- 
dacted  and  the  money  In  bank,  belonged,  In 
equal  proportions,  to  Vlto  Lamia  and  the 
community  which  existed  between  him  and 
his  wlf&  When  he  died,  his  Hve  children  In* 
her!  led  %  pins  ^  or  ^  of  that  propMly. 
It  seems  to  be  conceded  that  Vincent  Lamia 
(Vlto  Lamia's  son  by  his  first  marriage)  sold 
his  Interest  In  his  father's  succession  to  his 
stepmother,  so  that  she  owned  %  pins 
or  which  was  Inherited  by  her  six  chil- 
dren in  the  proportions  of  each.  And 
Kedenbach,  as  the  father  of  one  of  those 
children.  Inherited  at  Its  death  %  of  >/ib  or 
*/tot  to  which  the  plalntUTs,  as  his  heirs,  are 
enttUed. 

The  other  property  Included  In  the  Inren* 
tory  belonged  to  the  community  between 
Vlto  Lamia  and  his  wife,  and  the  latter  own- 
ed ^  or  i/io,  pins  s/i»  acquired  from  Vin- 
cent Lamia,  making  */io*  which  was  Inherits 
ed  by  her  six  children  in  the  pn^ortlons  of 
>/ift  each.  Bedenbacb  Inherited  from  the 
child  of  which  he  was  the  father  %  of  i/io» 
or  >/40t  which  the  plaintiffs,  as  his  heirs, 
are  entitled  to  recorer. 

It  Is  theref(M«  ordered,  adjudged,  and  d^ 
creed  that  the  judgment  appealed  from  be 
amended  In  so  far  as  to  recognize  the  plain- 
tiers  as  entitled  to  s>/«b  Interest  In  the  parlor 
set  as  described  In  the  Inventory,  to  i/t»  In- 
terest In  the  Lugger  Exchange  and  whatever 
pertains  thereto.  Including  the  business  there 
conducted  and  the  mpney  in  bank,  and  to 
1/4S  Interest  in  the  other  property  Included 
In  the  luTentory. 

It  Is  further  ordered  that,  as  amended,  said 
Judgment  be  affirmed,  the  costs  ot  fb»  appeal 
to  be  paid  by  the  plalntlffa. 


010  La.  N6) 


No.  14,837. 


BTATB  sz  fsL  OONBRY  et  at  T.  CRF.  PATm 

Jndge. 

(Supreme  Oourt  of  LoniBiaaa.    Jnne  8,  190S.) 

CURATOBr- AOnON  FOR  REHOTAL— CONBBNT 
or  JUDOB-HAHDAUUS. 

1.  The  discretion  of  the  Judge,  under  article 
1010,  Code  Prac,  with  regard  to  granting  or 
refoslng  to  ao  ui^dercjirator  anthorlzation  to 
commence  an  action  (or  the  removal  of  the 
enralor.  Is  confined  to  the  suflldencT  of  the 
ground  set  forth  In  the  application.  Where  the 
grotuds  are  such  that  there  can  be  no  two  opln- 
iMis  as  to  thdr  aaffldency,  and  they  are  duly 
»rted  by  the  oath  of  the  nndercarator,  the 
s  H  bound  to  grant  the  anthorlsaticHi,  and* 
ie  refuses.  Us  action  may  be  cmtrolled  by 
aundamus. 
(Srllabos  by  flw  Court) 

Application  by  the  stat^  on  the  rehitlon  at 
WlUUm  P.  Conetj  and  others,  for  writs  of 


mandannu  and  certlorart  to  John  St.  Paul, 
Judge  of  DlTlslon  O  of  the  dvll  district  court 
Writ  ct  mandamus  made  peremptory. 

H.  Qlbbs  Uorgan,  Omer  VllIerA,  and  Henry 
Xs.  Lazarus,  for  relators.  Respondent  Judge, 
pro  ss;  Walter  I4  Qleasm,  Cor  cnratw  oC 
Edward  Conery,  Jr. 

raoVOSTY,  J,  Bklward  0(m«T>  3r.,  was 
Interdicted  In  1901,  and  <me  of  bis  sons,  BL  J. 
Oonery,  appcdnted  his  curator,  and  anotbw 
son,  W,  P.  Oonray,  his  undMrcuratw.  His 
wife,  Ifrs.  Mary  Ihiggan  Conery,  opposed 
the  ctmfirmatlon  <tf  EL  J.  Oonery  as  curator, 
but  her  oppMltlon  was  oremled.  Lately 
she  and  the  nndercarator  and  the  tatter's 
brother  J.  G.  CouMy  and  sister  Mrs.  Anna 
Hasslnger— the  latter  wltii  the  assistance  of 
her  husband— Joined  in  a  petition  to  the  re- 
spondent Judge  fw  authorization,  under  ar^ 
tide  1016,  Code  Prac.,  to  bring  suit  for  the 
removal  of  the  curator.  This  article  1016 
provides  as  follows:  "The  Judge,  when  made 
acquainted  with  such  fact,  If  he  thinks  there 
Is  probable  cause  for  removal,  shall  direct 
the  undertutor  of  the  minor,  or  shall  appoint 
a  curator  ad  hoc,  to  commence  the  action.** 
The  respradent  Judge  refused  to  give  the  ao- 
thorizatlon,  but  consented  to  authorize  the 
wife  to  stand  In  Judgment  as  coplalntlff  In  a 
suit  for  the  removal.  The  suit  was  accord- 
ingly brought,  all  the  said  parties  Joining  In 
it.  but,  on  exception  interposed  by  the  cur- 
ator. It  was  dismissed;  the  respondent  Judge 
holding  (and  correctly)  that  the  undereurator 
cannot  proceed  herein  for  the  removal  of  the 
curator  without  authorization  from  the  court, 
which  has  not  been  given  (Lillard  v.  Kemp, 
9  Rob.  118),  and  no  other  person  can  proceed 
at  all  with  or  without  such  authorlzatloD." 
Citing  Bird's  Heirs  v.  Black,  10  La.  84;  Mc- 
Outre  V.  Ross,  12  La.  Q7S;  Welch  r.  Baiter, 
46  La.  Ann.  1062,  13  South.  Thereup<» 
the  same  petitioners.  Induding  the  under* 
curator,  again  applied  to  the  respondent  tor 
authorization  to  Institute  removal  proceed- 
logs;  and,  the  respondent  again  refusing, 
they  have  applied  to  this  court  for  the  writ  of 
mandamus  to  compel  him  to  grant  the  anr 
tborizatlon. 

In  his  return  flie  respondent  assigns  as 
reasons  for  his  refoaal  Uie  following: 

"Sxamlnlng,  then,  the  grounds  urged 
against  the  confirmation  of  B.  J.  Oonery  as 
curator,  I  Ond  Uiem  In  every  substantial 
particular  the  same  as  those  now  set  up  as 
cause  for  hia  removal,  and  having  reviewed 
the  evidence  taken  upon  the  trial  of  that 
oppodtlon,  and  having  carefully  weighed  the 
aame^  I  can  arrive  at  no  dUCerent  condusloo 
now  fnnn  that  reached  me  at  the  time, 
and  apparently  then  acqidesced  In  by  Uie 
ponent" 

Our  learned  Brother  Is  In  error  when  be 
says  ttiat  the  chargee  against  the  curator  set 
forth  In  the  petition  presented  to  bim  are 
fbe  same  In  every  substantial  particular  as 
those  urged  by  Mrs.  0<mei7  la  her  <wposlr 


Digitized  by 


Google 


262 


86  SOUTHERN  RSFOBTBB. 


tlon  to  th6  conflrmfttion  of  the  curator.  The 
petitton  contains  additional  cbargee,  and  of 
a  very  spedfle  dtaracter,  and  sndi  aa,  If 
snbstantiated,  would  render  the  removal  of 
the  curator  a  matter  of  course,  and  the  aN 
legations  are  supported  by  the  affidaTlt  of 
the  undercurator.  We  haTe  read  carefully 
the  erldeuce  taken  on  the  trial  of  the  oM>oei- 
tiCHi  of  the  wlf^  and  have  Connd  that,  even 
on  0ie  ptrinta  <m  which  It  heaxa.  It  does  not 
necessarily  contradtet  the  t^eseat  affidavit, 
and  that  It  doei  not  touch  at  all  upon  the 
additional  charges.  Besides,  to  know  of  good 
grounds  for  the  nonconflimatton  of  the  cur- 
ator is  one  thing,  and  to  mate  legal  proof  of 
those  grounds  In  a  conrt  of  Justice  Is  quite 
another  thing.  Prom  the  fact,  therefore, 
that  the  wife,  fighting  a  legal  battle,  single- 
handed  In  1901,  was  unable  to  prove  the  mat- 
ters set  forth  In  her  opposition,  it  does  not 
follow  that  this  iKoof  cannot  be  made  by  her 
to-day,  witti  the  aid  of  the  two  brothers 
and  of  the  slater  and  of  the  brothep-ln-law 
of  ttie  cnrator,  and  possibly  of  dleeoreries 
sobseqnently  made.  If  our  learned  Brother 
had  felt  a  la<ft  of  confidence  In  the  rdlabll- 
Ity  of  the  affidavit  and  had  made  that  the 
ground  of  his  refusal,  we  sboaid  have  been 
chary  to  Interfere.  But  be  does  not  His 
ground  la  that  virtually  the  matter  has  al- 
ready beui  passed  aa  by  him,  and  that  he 
sees  no  reason  for  changing  his  opinion.  In 
this  he  Is  mistaken.  The  affidavit  contains 
additional  charges,  and  mm  constat  that  all 
at  Its  <±ai^  will  not  now  be  supported  by 
ample  proof.  Tbe  idtnatlon  is^  .therefore, 
tliat  Ite  affidavit  stands  Intact  makli%  for 
all  the  purposes  of  obtaining  this  authorisa- 
tion, full  pnxtf  of  Ub  own  recitals,  and  that 
these  recitals  set  forth  grounds  of  removal, 
as  to  the  snfllclency  of  which  there  can  be 
no  two  opinions.  Under  fluse  drcumstances, 
we  tlilnfc  it  did  not  lie  as  a  matter  of 
discretion  to  the  Judge  to  wlQihold  the  au- 
thorlsBtlon.  It  was  his  du^  to  grant  It 
Article  1016  leaves  a  discretion  as  to  the 
sufficiency  of  the  grounds  set  forUi  In  the  ap- 
t>lk!at]on  for  authorization,  but  it  Icrtob  none 
where  the  sufficiency  of  the  grounds  cannot 
be  gainsaid,  and  the  prima  fade  showing 
required     law  Is  duly  made. 

The  writ  of  mandamus  is  therefore  made 
peremptory. 

On  Application  for  Behearlng. 

(June  22,  1903.) 

PBR  ODBIAM.  Further  consMeratlon  has 
led  tiie  conrt  to  the  conclusion  that  the  ques- 
tion whether  the  undercurator  of  an  inter* 
diet  shall  he  anthorlaed  to  bring  suit  fOr  the 
removal  of  the  curator  involves  the  exercise 
of  a  judicial  discretion  which  Is  vested  hj 
law  In  the  Judge  of  the  district  court  and 
which  is  not  reviewable  1jy  mandamus.  The 
remedy  In  case  of  the  ainise  of  such  discre- 
tion Is  Ify  appeal.  The  rehearing  applied  for 
in  this  cue  Is  accordingly  granted. 


(Nov.  8,  1008.) 

On  motion  of  Walter  L.  Oleason,  of  counsel 
for  £L  J.  Conery,  applicant  for  rehearing, 
and  upon  Eiuggestlng  to  the  court  that  sub- 
sequent to  the  granting  of  the  rehearing  here- 
in, hlB  honor  Jno.  St  Paul,  Judge  of  Divi- 
sion 0,  civil  district  court,  with  consent  of 
counsel,  granted  the  order  authorizing  the 
undercurator  to  Institute  the  suit  for  removal 
of  the  executor,  and  upon  further  suggesting 
that  the  refusal  of  the  said  judge  orlglnaDy 
to  grant  said  order  was  the  aole  basis  of 
the  herein  action,  and  there  is  no  substantial 
issue  before  the  court  for  adjudication,  with 
the  consent  in  open  court  of  Henry  L.  Lazar- 
us, Esq..  opposing  counsel,  It  Is  ordered  by 
the  court  that  the  above  entlfled  and  number- 
ed matter  be  dismissed. 


(UO 
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No.  14,784. 


HcVBA  «t  aL  v.  YANGE  ft  LOQAN. 
(Snpruae  Court  of  LouiBiana.  Nov.  8, 1908^ 

LSA6B-«0N8TltUCTI0N-A8A:raHBNT  OV 

PRICB. 

1.  A  contract  of  lease,  in  which  a  plantation 
it  desisitated  by  name,  and  the  nnmber-of  acres 
in  cultivation  u  stated  approzimate^,  la  not  a 
lerae  per  avereionem,  but  falls  within  the  rule 
established  by  Civ.  Code.  arts.  2T01.  2404;  and, 
where  "the  real  measure  comes  short  of  that  ez- 

Iiressed  in  the  contract  by  one-twentieUi,"  ^e 
psaee  la  entitled  to  a  corteivoDding  ^latament 
in  the  rent 
(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court 
Parteh  of  Caddo;  Alfred  Diuingiiam  I^nd. 

Judge. 

Action  by  Mattle  S.  McVea  and  husband 
against  Vance  &  Logan.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Thomas  Fletcher  Bell,  Charles  Latham 
Gaines,  and  Frank  J.  Looney,  for  appellants. 
Thigpen  ft  Foster,  for  appellees. 

Statement 

HONROB,  J.  This  Is  a  suit  tat  the  recov- 
ery of  a  balance  alleged  to  be  doe  on  the 
first  of  a  series  of  notes  given  for  the  r«it 
of  a  plantation.  The  defense  la  Oait  tiie 
plantation  does  not  cmtaln  the  acreage  of 
*'land  in  cultlvatlOD"  called  for  by  the  leas^ 
and  that  there  should  be  an  abatement  of 
the  rent  The  leas^  wlUch  was  entered  Into 
In  December,  1901,  and  mns  tor  five  years 
from  January  1.  1902,  reads.  In  part  "that 
ceriain  plantation  known  aa  Gash  Point 
Plantatiim,  containing  about  1.100  or  1,200 
acres  in  cultivation.  The  conslderatton  of 
the  above  lease  being  a  rental  (annual)  at 
86,600." 

When  tile  note  sued  on  fell  due,  the  leqseea 
declined  to  pay  the  whole  amount;  and  claim- 
ed an  abatement  in  proportion  to  Uie  alleged 
shortage  of  tfae  acreage.  By  agreement  how- 
ever, and  without  prejudice  to  the  rights  of 
either  party,  they  paid  ^,460,  as  In  part  pay- 
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ment,  and  tendered  $660.  plus  $3.60.  protest 
fees  (and  |7.70  subsequently  tendered),  as  In 
full  of  tbe  balance  admitted  by  them,  and 
the  lessor  bronght  this  snlt  for  $2,068.50  as 
tbe  balance  claimed  by  him. 

According  to  a  survey  made  for  the  pur- 
poses of  this  case,  Cash  Point  Plantation  con- 
tains 823.54  "acres  In  ciiltlTation."  The 
learned  judge  a  quo  held  that  the  contract 
between  the  parUes  conid  not  be  considered 
a  lease  of  a  .plantation,  regardless  of  acreage, 
and  that,  whilst  the  word  "about,"  as  applied 
to  tbe  number  of  "acres  in  cultivation,"-  does 
not  fix  tbe  quantity  at  1,100  acres  (tbe  low- 
est number  stated),  the  lessees  are  entitled  to 
rdlef  only  after  the  sbortage  reaches  6  per 
cent,  of  that  number.  In  other  words,  he 
holds  that,  under  tbe  description  "about  1,100 
or  1.200  acres  In  cultlratlon,"  the  lessor  was 
bound  to  furnish  only  1,100  acres,  less  6  per 
cent,  or  1,046  acres,  and  hence  that  the  short- 
age tor  which  he  Is  responsible  Is  1,046,  less 
823.54  (the  number  actually  furnished),  or 
222.46  acres.  And  he  accordingly  gave  judg- 
ment for  plaintiff  for  1879.49,  as  the  balance 
due  on  tbe  note  sued  on,  with  Interest  and 
cost  of  protest,  and  adjudged  the  defendants 
entitled  to  credits,  by  way  of  reduction  on 
each  of  tbe  unmatured  notes,  of  $1,170.67. 
Tbe  defendants  have  appealed,  and  tbe 
plaintiff  answers,  praying  that  tbe  Judgment 
be  BO  amended  as  to  award  Um  the  amount 
claimed  In  the  petttion. 

Opinion. 

Gonnael  for  plalntUf  atrgue  that  tbe  con- 
tract in  question  is  a  lease  per  averslonem, 
falling  under  Civ.  Code,  art  2495,  aud  that 
tbe  shortage  in  the  acreage  of  the  plantation 
in  no  manner  affects  the  llabllll7  of  the  les- 
sees for  the  rent  as  stipulated.  But  In  the 
event  that  the  court  should  not  adopt  that 
view,  th^  ask  that  the  Judgment  appealed 
from  be  affirmed. 

Counsel  for  defendants  Insist  that  the  con- 
tract Is  not  a  lease  per  averslonem,  but  that 
ft  is  a  lease  of  a  certain  and  limited  body 
— «  predial  estate— followed  by  a  recital  of  its 
measnre,  within  the  meaning  of  Civ.  Code, 
art  2404,  and  that  inasmuch  as  tbe  short- 
age In  the  acreage  exceeds  6  per.  cent,  they 
are  entitled  to  relief  to  tbe  whole  extent 
thereof.  The  law  applicable  to  the  subject  is 
to  be  found  In  the  following  provlfdona  of 
the  cavil  Code,  to  wit: 

Under  the  title  "Of  Lease": 

"Art  2701.  If,  In  tbe  lease  of  a  predial 
estate,  tbe  premises  have  been  stated  to  be 
of  greater  extent  than  they,  In  reality,  are, 
tbe  lessee  may  claim  an  abatement  of  the 
rent,  in  tbe  cases  and  subject  to  the  provl- 
Bions  prescribed  In  the  title,  'Of  Sale.* " 

Under  the  titie,  "Of  Sale": 

"Art  2491.  The  seller  Is  bound  to  deliv- 
er tbe  full  extent  of  tbe  premises  as  specified 
In  the  contract,  under  tbe  modldcations  here- 
inafter pressed. 

"Art  2^   If  the  sale  of  an  immovable 


has  been  made  with  indication  of  tbe  extent 
of  the  premises  at  the  rate  of  so  much  per 
measure,  the  seller  Is  obliged  to  deliver  to  the 
buyer,  if  be  require  It,  tbe  quantll7  men- 
tioned in  the  contract,  and  if  he  cannot  con- 
veniently do  it,  or  If  the  bnyer  does  not  re- 
quire it  the  seller  la  obliged  to  suffer  a 
diminution  proportionate  to  the  price. 

**Art  2463.  If.  on  tbe  other  hand,  there 
exists  an  extent  of  more  than  Is  specified  in 
the  contract  the  buyer  has  a  right  either  to 
give  the  supplement  of  tbe  price  or  to  recede 
from  tbe  contract  should  the  overplus  be  up- 
wards of  a  twentieth  part  of  the  extent 
which  is  declared. 

"Art  2494.  In  all  other  cases,  whether 
the  sale  be  of  a  certain  and  limited  body, 
or  of  distinct  and  separate  objects,  wbethtf 
it  first  set  forth  tbe  measure,  or  tbe  deslgna* 
tion  of  the  object,  followed  by  Its  measure, 
the  expression  of  the  measure  gives  no  room 
for  any  supplement  of  the  price  in  favor  of 
the  seller  for  the  overplus  of  tbe  measure; 
neither  can  the  purchaser  claim  a  diminution 
of  tbe  price  on  a  deficiency  of  measure,  un- 
less tbe  real  measure  comes  short  of  that  ex- 
pressed tn  the  contract  by  one-tweutietb  part, 
regard  being  had  to  the  totality  of  the  ob- 
ject sold:  provided  then  be  no  Bttpolatton 
to  the  contrary.  ' 

"Art.  2495.  There  can  be  neither  increase 
nor  diminution  of  tbe  price  on  account  of  dis- 
agreement In  me.asure,  when  the  object  is 
designated  by  the  adjoining  tenements  aud 
sold  from  boundary  to  boundary." 

The  object  In  the  case  at  bar  is  not  "des- 
ignated by  the  adjoining  tenements,"  nor 
leased  '^om  boundary  to  boundary,"  but  Is 
"a  certain  limited  body,"  tbe  designation  of 
which,  "Cash  Point  Plantation,"  is  "followed 
by  Its  measure,"  "about  1,100  or  1.200  acres 
In  cultivation."  The  case  is  therefore  to  be 
determined  agreeably  to  the  articles  2701  and 
249^  above  cited.  "A  sale  of  a  tract  of  land 
whicb  is  described  by  its  name  and  as  con- 
taining a  certain  number  of  acres  Is  not  a 
sale  per  averalonem,  tbe  property  not  being 
designated  by  adjoining  tracts,  nor  sold  from 
boundary  to  boundary."  Hall  v.  Nevlll,  8 
La.  Ann.  326.  See,  also,  Fiske  v.  Fleming*^ 
Syndic,  16  La.  202;  State  v.  Buck  and  Fruit 
Co.,  46  La.  Ann.  671,  16  South.  631. 

An  examination  of  the  authorities  to  which 
we  are  referred  by  the  learned  and  diligent 
counsel  for  the  plaintiff,  and  a  comparisoo 
of  the  facts  therein  disclosed  with  those 
here  presented,  fall  to  convince  us  that  tbe 
conclusion  thus  reached  Is  Incorrect,  or  Is  in 
conflict  with  established  Jurisprudence. 

According  to  the  view  adopted  by  our 
Brother  of  the  district  court  tiie  buyer,  un- 
der article  2494,  is  entitled  to  relief  only 
to  the  extent  that  the  shortage  exceeds  one- 
twentieth  of  the  measurement  expressed  in 
the  contract.  Such,  however,  is  not  the  law. 
Such  relief  Is  authorized  when  "the  real 
measure  comes  short  of  that  expressed  in 
the  contract  by  one-twentieth"  of  the  meas- 
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nrement  bo  expressed,  and,  In  rach  case,  aa 
we  Interpret  It,  to  the  full  extent  of  the 
abortage. 

.  a:akli«  1,100.  therefore  (the  mlnlmain  num- 
ber called  for  by  the  lease),  and  deducting 
tiuxefoom  the  823.54  (the  real  number  &>and 
In  the  plantation),  we  have  278.46,  acres,  aa 
the  sbratage^  with  respect  to  which  the  de- 
fendants are  oititled  to  abatement  of  rent 
at  the  rate  of  fS  an  acre,  or  a  total,  in  monr 
eTw  of  ^,882.80  per  annum;  and  tbe  balance 
due  tbe  plaintiff  In  the  present  snit  U  ¥671.20, 
of  which  amount  9668JS0,  Including  protest 
fees,  were  tendered  before,  and  tbe  remain- 
ing 17.70  after,  tbe  flUng  of  the  snit  There 
was,  however,  no  tender  of  interest,  and  the 
defendants  do  not  save  any  costs  in  the  dis- 
trict court 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
amaded  hj  reducing  the  anwunt  allowed 
the  plaintiff  from  $879.49.  with  $8.50  pro- 
test fees,  to  ¥660.  with  88.60  protest  fees, 
and  b7  increasing  tbe  amount  of  the  eredr 
it;  by  way  of  reduction  and  abatement,  al- 
lowed the  defendants  on  tbe  remaining  and 
unmatured  notes,  from  $1,170.57  to  $1,382.30, 
and  tliat,  as  thus  amended,  said  Judgment 
be  affirmed;  tbe  plaintiff  to  pay  the  costs 
of  the  aroeaL 


(UO  La.  lOOS) 

No.  14.787. 

NORTH  LOUISUNA  BAPTIST  ASS'N  T. 

UILUKEN.* 
(Si^remft  Oourt  of  Loalilana.    June  8,  1908.) 
AOnON  BT  ASSOCIATION— BXECDTIVH  BOARD 

^UTHORITT— CONTRACTS. 

1.  Plaintiff's  suit  was  properly  brought  In  the 
name  of  the  association,  authorized  under  its 
charter  to  sue:  a  ri^t  it  conld  not  divest  Itself 
of  hr  attempting  to  transfer  it  to  an  exeentlTe 
board. 

2.  There  was  no  quomm  of  the  executive 
board  present  partidpatine  and  voting  on  the 
propoi^dtlon  to  make  an  ezcoa^e  of  immovable 
property  of  tbe  association.  The  ordinance  to 
that  end  was  not  legally  adopted. 

8.  Tbe  ezecntlve  board  was  without  anthorilj 
to  transfer  the  property  of  the  assodation  dif- 
ferent^ from  wnat  the  association  had  decided. 

4.  The  executive  board  was  only  the  agent 
of  the  association  from  which  It  derived  its  au- 
thority. 

6.  Notice  Bufflcient  was  given  to  warn  detail 
ant  against  attempting  to  transact  with  the  ex- 
ecutive t>oard  of  plaintiff  assodation. 

(SyUabUB  by  the  Oonrt) 

Appeal  from  Ninth  Judicial  District  Ooart, 
Parish  of  Bast  Carroll;  Frauds  Xavier  Han»- 
dell.  Judge. 

Action  by  the  North  Louisiana  Baptist  Aa- 
aodathm  against  James  S.  MilHken.  Judg- 
ment for  defendant, '  and  piginHir  appeals. 
Beversed. 

Jeff.  B.  Siqrder  and  George  Spencer  (Mc- 
Snery,  Dodds  &  Boatner,  of  counsel),  for  ap- 
pellant William  M.  Murphy  and  Josepb 
Medlcns  Kennedy,  for  appellee. 

•Rshsartas  dsnlsd  Novsmbsr  If,  UOL 


BRBAUX  jr.  This  Is  a  suit  to  annul  and 
set  aside  an  act  of  exchange  entered  into  be- 
tween plaintiff  and  defendant  on  a  number 
of  grounds;  among  th«n,  that  the  act  of  ex- 
change was  nnauthorlsed  by  the  plaintiff  cor- 
poration, and  fbat  It  ^alntlff)  suffered  lesion 
beyond  moiety  in  tbe  exchange. 

Tlie  want  of  authority— first  ground  here 
moitioned— rests  upon  the  averment  that  the 
meeting  of  the  executive  board  appointed  by 
plaintiff  corporatlm  was  not  held  according 
to  tbe  terms  of  tiie  charter,  and  did  not,  for 
that  reason,  bind  the  corpoiaUon;  that  a 
quorum  at  the  executive  board  was  not  pros* 
ent  at  the  meeting  authurizlng  the  contract 
of  exchange  to  be  made;  and  that  this 
board's  action  In  entering  into  this  contract 
of  exchange  was  ultra  vires. 

The  fscts  disclose  that  plaintiff  is  tbe 
North  Louisiana  Baptist  Association,  an  as- 
sociation of  negroes,  whose  members  are,  as 
tlie  name  tbe  association  indicates,  mem- 
bers of  the  Baptist  denomination. 

They  owned  two  parcels  of  land  at  Talio- 
lah,  in  Madison  parish,  which  eost  tiiem  Hr 
60a 

Their  executive  board  is  composed  of  tliir* 
teen  members;  seven  of  whom,  the  charter 
provides,  orautitnte  a  quomm. 

Tbe  defendant  transferred  to  plaintiff  In 
excbai^  for  tbdr  property  Just  mentioned, 
his  property  (consisting  of  land  and  dwelling 
thereon  fronting  on  Lake  Providence  oppo- 
site the  town  of  that  name),  and  the  pay- 
ment in  addition,  by  plaintiff  to  defendant 
of  the  sum  of  $4,000  to  eqnaliie  valnea,  ta 
accordance  with  the  terms  agreed  upon  be- 
tween the  parties. 

Plaintiff's  contentkm  is  that  there  were 
only  tix  members  Qess  than  a  quomm)  of 
tbe  executive  board  of  the  i^lntlff  assoda- 
tion present  when  the  contract  of  exchange 
was  agreed  upon,  vriille  defendant's  conten- 
tion la  that  the  seven  required  for  a  quomm 
were  present 

A  preponderance  of  the  tntinumy  Is  that 
one  of  tbe  members,  whose  name  Is  Bell,  did 
not  vote  at  all,  and  that  he  persistently  op- 
posed acceptance  of  the  contract 

There  Is  quite  a  conflict  In  tbe  testboumy 
as  to  whether  he  was  In  tbe  room  in  whldi 
the  meeting  was  held  at  the  time  that  the 
terma  and  conditions  of  exchange  were  de- 
dared  accepted  by  the  chairman  of  the  board. 

There  is  a  feud  among  the  members  oC  the 
association  over  the  transaction,  which  seems 
to  tiave  muddled  the  proceedings  very  much. 
Tbe  necessity  of  a  calm,  dellt>erate  action  In 
a  matter  of  importance  was  evidently  forgot- 
ten in  the  conf  udon. 

A  prdimlnazy  question  presents  Itself  for 
dedaion,  brou^t  op  by,  exertion,  in  whldi 
defendant  challenges  plaintiiTs  right  to  bring 
the  suit  because  not  authorised  by  the  «ec- 
utive  board  of  the  association,  the  body  bi 
authoi'lty  under  the  charter  of  ttie  corpum- 
tton. 

After  reading  this  ground  to  dlamlos  the 
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anlt,  we  turned  to  tbe  charter,  and  tonnd 
that  tt  contains  tbe  usnal  clause  antliorMng 
tlie  corporation  to  sue  and  be  sued.  If  this 
antborltr  Is,  hj  some  other  declaratloa  In 
matter  of  this  corporation,  restricted  In  any 
manner  to  the  will  of  tbe  executive  board  of 
the  association,  tbe  reetrlcted  right  has  not 
been  sufficiently  pointed  oot  to  us  to  jnatlfy 
us  In  dismissing  tbe  snlt. 

The  salt  was  brought  in  the  name  of  the 
association,  and  nothing  Indicates  that  this 
was  done  without  its  authority. 

We  sustain  the  action  of  the  district  court 
oTamUng  this  excepti<Mi. 

We  come  to  the  question  of  quorum  rel 
Don  present  and  voting  at  tbe  meeting  of  tbe 
necutlTe  board  held  at  St.  Joseph  on  March 
2».  1901. 

Tbe  seventh  member  ot  the  board  was 
present  part  of  the  time  while  the  members 
were  talking  about  the  proposed  exchange  of 
the  property  before  mentioned.  It  may  be 
that  be  was  present  all  the  time,  although 
the  evidence  upon  the  subject  Is  very  con- 
flicting. It  is  a  disputed  point  as  to  Oie  pre- 
cise time,  during  tbe  talk  of  Hie  members, 
be  left  the  room. 

The  minutes,  or  what  purports  to  be  the 
minutes,  contain  tbe  statement  tbat  he  was 
present  and  voted. 

A  number  of  witnesses  testified  that  he 
was  present;  others  (a  large  number)  that 
he  was  not;  that  he  left  the  room  just  prl- 
or  to  tbe  voting.  If  this  member  of  tbe 
board  (Bell)  was  inesent,  tt  Is  abundantly 
shown  that  he  did  not  participate  In  the 
meeting  by  TOtlng. 

The  secretary  pro  tem..  Cook,  by  whom 
the  minutes  were  written,  is  at  vailance  wltb 
the  number  of  witnesses.  He  testifies  that 
lie  (Bell)  was  present,  but  he  did  not  testify 
that  Bell  voted.  In  that  respect  he  does  not 
snistaln  his  own  minutes,  containing  the  state- 
ment tbat  he  was  present  and  voted. 

Be  all  this  as  it  may,  tbe  members  of  the 
flxecntlve  board  were  the  agents  of  the  plaln- 
-ttir  association  to  carry  out  this  i^rtlcular 
purpose  of  exchanging  or  selling  the  real  es- 
tate. 

Title  to  real  estate  must  have  a  basis  more 
ffobstantlal  than  tbe  proceedings  seem  to 
have  been.  There  should  be  no  question  as 
to  whether  or  not  tbe  member  making  the 
quorum  was  or  was  not  present  If  he  with- 
drew, so  as  to  leave  no  quorum,  the  power 
to  act  would  seem  to  cease. 

fnits  Is  the  view  expressed  by  Mr.  Dillon 
In  his  woric  on  Mmilc4nl  Oorporaticais  (4tii 
Bid.)  S2S3. 

XxL  fact,  the  proceedings  have  an  appear^ 
axice  of  Irregularity  throughout.  The  meet- 
ing was  called  to  order  and  organized,  and 
oren  as  to  this  it  remains  in  doubt  whether 
or  not  there  was  a  quorum.  Tbe  ubiquitous 
r¥igxnber  ot  the  board  who  was  in  and  out, 
•tixc  man  Bell,  testllles  tbat  he  came- in  after 
tbo  board  bad  o^nlsed  by  dectlng  officers 
fa  sdsca  oi  tbow  who  were  absent 


The  members  of  the  board  and  the  officers 
of  the  plaintiff  association  are  all  negroes, 
we  understand,  and  not  familiar  with  the 
regular  methods  of  conducting  business. 

Unquestionably,  In  our  view,  the  specified 
number  must  Join  in  tbe  performance  of  tbe 
act  of  voting  In  order  to  give  the  ordinance 
disposing  of  the  property  validity. 

To  Illustrate,  if  three  constituting  a  quo- 
rum of  a  board  be  present,  and  one  of  the 
number,  differing  radically  from  his  fellow 
directors  of  the  board,  refuse  to  act,  rush 
out,  as  Bell  says  he  did.  not  to  be  counted,  or, 
if  he  remain,  as  Bell  says  he  did  not.  there 
would  still  be  no  quorum  In  a  matter  of  busi- 
ness. 

The  fact  that  Bell,  In  this  Instance,  may 
have  left  precipitately  wltb  his  faded  um- 
brella In  one  hand  and  bis  bat  In  tbe  other, 
as  mentioned  by  some  of  tbe  witnesses,  adds 
nothing  to  the  Issues  of  the  cause,  and 
naught  to  the  Impresslveness  or  significance 
of  the  act 

He  did  not  vote,  and  declined  to  take  part 
in  the  proceedings.  This  suffices  to  break 
the  quorum. 

We  take  it  tbat  the  issues  are  limited  to 
resolution  of  tbe  executive  board  of  March, 
1901.  This  is  the  moHon  or  resolution  whldi 
is  expressly  referred  to  In  the  deed  to  tbe  de- 
fendant. 

There  is  a  motion  or  ordinance  of  a  prior 
date,  which  was  referred  to  in  tbe  deed 
made  by  the  executive  board  to  defendant 
Tt  was  a  motion,  or  ordinance,  passed  with 
the  view  of  selling  to  defendant  It  was  not 
accepted  by  the  lattw.  We  therefore  win 
not  refer  to  this  last  motion  or  ordinance  any 
further. 

We  take  up,  in  tbe  next  place,  for  decision 
the  ground  urged  by  the  defense  that  the  ex- 
ecutive board  was  without  power  to  sell 
plaintiff's  Immovable  property.  Tbe  conten- 
tion of  plaintiff  Is  tbat  the  directors  had  no 
power  to  sell  unless  specially  granted.  That 
here  not  only  tbe  association  had  not  dele- 
gated to  Its  executive  board  the  power  to 
sell,  but  that  It  had  at  its  annual  meettog 
last  held  made  other  disposition  of  the  prop* 
erty  than  that  which  tbe  ezecntlTe  board  was 
attempting  to  make. 

We  obserre.  In  reading  tbe  charter,  that 
tbe  power  which  It  seeks  to  confer  upon  Its 
executive  board  Is  broader  tban  usually  con- 
ferred by  charter. 

The  defense  based  upon  this  broad  grant 
of  power  to  the  executive  board  Is  that  this 
board  is  Invested  with  all  tbe  power  of  the 
corporation;  that  tbe  corporation  has  no 
power  whatever,  save  that  which  the  execu- 
tive board  may  choose  to  exercise;  that  even 
tbe  power  to  sue  resto  with  flils  executive 
board. 

It  suggests  itself  to  us  to  say  that  tocor- 
poratom  should  bear  In  mind  that  the  fran- 
chise Is  granted  by  the  state  to  tbe  corpora- 
tion. The  corporation  cannot  dlvMt  Itself 
of  all  power.   Ite  boards  and  committees 
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must  locdt  to  the  corporatlmi  from  which  they 
emanate  for  their  power  to  act.  They  can- 
not, In  general  terms,  be  given  powera  to  con- 
trol and  dispose  of  property  without  regard 
to  the  will  of  the  association  itself.  They 
cannot  act  in  direct  opposition  to  the  ex- 
pressed instruction  of  their  principal,  and 
against  its  expressed  will,  as  in  thla  case. 
They  are  only  agenta,  with  no  power  which 
the  principal  cannot.  In  proper  proceedings, 
recall. 

The  association  has  some  rights.  Thla  ac- 
tion of  the  association  to  sell  property  dif- 
ferently from  what  the  exeqatlTe  hoard  pro- 
posed was  taken  In  proceedings  participated 
hi  by  six  of  the  aeren  memtMn  of  this  ezeen- 
tlve  baud,  and  wai  Undine  upon  that  board. 
Thla  board  mu  vithont  anthorlty  to  enter 
Into  a  contract  of  exchange  which  was  locon- 
■latent  with  the  action  takot  by  the  associa- 
tion. They  mnat  be  held  bonnd  by  the  will 
ct  the  association,  of  wbldi  they  are  mem- 
boa,  and  of  which  tbey  became  the  agents 
and  servants  at  the  tlm«  thay  oonsented  to 
seire  on  tbe  execntlTe  board. 

It  appears  somewhat  bard  Huit  defendant 
shonld  be  affected  In  his  Interest  becanse  of 
these  Irregular  proceedings  of  plalimtt  as- 
Bodatton  and  Its  execntlre  board. 

We  would  give  effect  to  thla  fact  were  It 
not  that  defendant  was  Informed  fay  conn- 
sel  some  time  prior  to  tbe  date  of  this  ex- 
change and  notlfled  that  be  had  been  retained 
if  a  nnmber  of  the  members  of  plaintiff  to 
protest  against  the  sale  or  exchange  of  the 
association  property  on  the  ground  that  tha 
board  was  not  anthorlsed  to  make  an  ex- 
change. 

AlUiough  the  notice  was  not  given  in  the 
name  of  the  association,  yet  this  notice  team 
some  of  lis  members,  through  their  attorney, 
was  sufficient  to  place  defendant  upon  In- 
qnhr. 

The  question  of  lesion  Is  passed  by  by  us 
without  deciding  It  Other  issues  decided 
dispose  of  the  C8S& 

For  the  reasons  assigned,  the  Judgment 
appealed  from  fs  avoided,  annulled,  and  re- 
versed. 

It  la  now  ordered,  adjudged,  and  decreed 
that  the  deed  from  Gartber  et  al.,  assuming 
to  act  for  plaintiff  corporation,  to  James  S. 
MllUken,  dated  April  10,  1901,  passed  before 
John  Montgomery,  notary  public  and  record- 
er, be  resduded  and  declared  nnll,  and  tbe 
same  be  canceled  as  such  from  the  record  of 
ttie  clerk's  office. 

Defendant  to  psy  costs  of  bott  oonrte. 


(Utt  Ala.  UMH) 

No.  14,772. 
OAMMAOa  V.  MAHAFFET  et  aL 
(Sapreme  Oomt  of  LonteiaDS.  Nov.  8.  1908.) 
FALSB  mPRISONMBNT— WHEH  ACTIOK  LtBS. 

1.  Tbe  fact  that  tbe  minntes  of  r  mayor's 
court  tail  to  show  exactly  what  sentence  was 
fetuded  and  understood     he  impoaed,  affords 


no  saflldant  reaaon  fOr  Inflfetfog  damana  vpon 
that  offleer  and  upon  the  town  marshal  tot  the 

execution  of  such  Bentence,  where  It  appears 
that  it  might  lawfolly  have  been  imposed,  and 
that  it  was  executed  In  good  faith  and  without 
malice. 
(SyUabns  by  the  Ooort.) 

Ai^eal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Denis 
Biiller,  Judge. 

Action  by  D.  T.  Gammage  against  T.  O. 
Mahaffey  and  others.  Judgment  for  defuid- 
ants,  and  plaintiff  appeals.  AdBrmed. 

8.  D,  Bead  and  Morris  Beesa  Stewart;  for 
sppellant  Ollna  St  GUm,  tot  appdlees. 

MOXBOIV  J<  The  plaintiff  allegea  that 
Thmniu  C.  Mahaff^  and  U  A.  Woodwortti, 
aasumlng^  reapecttvely.  to  act  u  mayor  and 

ijTMrah^l  of  the  town  (tf  JannlngS^  hm IMnn^ly 

conspired  togetb»  for  the  purpose  of  In- 
juring him,  and,  falsely  pretending  to  pos- 
sess tbe  aathtnlty  to  eaoini  his  poaom  ar- 
rested  and  incarcerated  him  In  ttaa  Jail  of 
aaid  town,  and  there  detained  him  toe  time 
days  and  nights,  though  in  truth  and  in 
fact  they  were  wtthoat  legal  authority  so  to 
do,  and  that  be  was  thereto  damaged.  In 
health,  fortiue^  businese,  reputation,  and 
feelings,  in  a  sum  aggregating  914,000.  for 
which  anunint  be  prays  Judgment  avUnst 
tbe  defendants  In  soUda 

Defendants  deny  tho  aUegadona  of  tbe 
petition,  save  as  admitted.  Tbey  admit 
on  May  21,  1902,  the  plaintiff  was  in^rls- 
oned  In  tbe  calaboose  of  Jennings,  but  al- 
lege that  in  Imprisoning  him  tbey  acted 
wlthont  malice  and  In  the  dlaebarge  of  ttielr 
oflkdal  duties,  the  one  a^lng  aa  mayor,  and 
the  other,  as  a  duly  antberlsed  poUe^aan. 
and  that  tbey  cannot  be  held  liable  In  this 
action. 

It  appears  from  tbe  evidence  that  npon 
May  16. 180%  the  plaintiff  was  arrested  opoa 
a  charge  of  aelUng  liquor  wlthont  a  llootae. 
In  Tlolatkm  of  Town  Ordinance  No.  100^ 
which  zeada:  "That  ft  ahall  be  onhiwfnl 
tor  any  person  or  persons  to  ka^  tq^en,  keep^ 
or  conduct,  within  the  corporate  limits  of 
the  said  town,  any  tlppUng  tiwpi  dramsliop, 
or  saloon.  In  which  Intnxteatlng  Uqoors  shall 
be  aold  or  given  away."  Section  2:  "Xbat 
any  person  violating  this  ordinance  ahaU  be 
deemed  goilty  of  a  mlad«neanor,  and,  apoa 
conviction  ttwrsot^  shall  be  lined  net  to  ex- 
ceed 1100.  or  Imprisoned  In  the  tews  Jail, 
not  to  exceed  thirty  days,  or  botti,  at  tbe 
discretion  of  tbe  mayor,'* 

Tbe  charge  waa  heard  npon  May  ITtta,  and 
tiie  defendant  (pkdntltt  heidn)  waa  fomid 
guilty  and  sentmced  to'  pay  a  fine  of  ^00 
and  costs;  and  he  waa  ^■nu  the  diolce  of 
paying  the  fine  or  going  to  jail,  nnleas  he 
should  teke  a  suspeaiatve  appeal.  He  tlkac- 
npon  mpved  lor  a  soq^snslTe  and  dovolntlTe 
appeal,  .and  he  was  allowed  to  go  out  in 
aearch  of  a  anrely,  with  the  nnderstandlng 
that  he  was  to  retmsa  witiUn  the  canrse  mt 
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tho  aftenuwn.  Instead  of  retuniliig,  be  left 
tbe  town,  and  did  not  again  appear  nntU 
the  Collovlng  Monday,  Ifay  19tli,  wben  he 
prodnced  Mr.  8.  Bl  Rensbaw  as  hU  surety. 
It  appears  from  the  oral  testimony,  which 
la  at  variance  with  the'  minutes  In  that  re- 
spect, that  there  were  thm  two  bonds,  the 
one  for  $200,  and  the  other  for  f 51,  presented 
to  and  signed  by  tbe  surety.  The  plaintiff 
thereafter  made  some  Inqoby.  and  reached 
the  ooncloslon  that  the  glrlng  of  the  two 
bonds  was  not  required;  and,  after  consul- 
tation between  him  and  his  surety,  the  latter 
npon  May  21st  surrendered  him,  and  both 
bonds  woe  canceled.  The  plaintiff  was 
then  paroled.  In  order  that  he  might  get  an- 
other  snre^,  bnt  the  marshal  was  Instruct- 
ed to  keep  an  eye  on,  and  arrest  him  Id  case 
be  attempted  to  leave  town  without  doing 
so.  And  he  wis  subsequently'  arrested  on 
the  street  and  locked  up,  and,  after  remain- 
ing In  prison  for  two  or  three  days,  he  was 
released  by  the  district  court  on  a  writ  of 
habeas  corpus. 

It  also  appears  that  the  plaintiff  bad  twice 
before  been  arrested  for  selling  liquor  with- 
out license,  and  that  he  subsequently  suffer- 
ed Imprisonment  for  six  months  upon  sim- 
ilar charges,  rather  than  pay  the  fines  im- 
posed; and  It  does  not  appear  that  either  his 
feelings,  his  business,  or  bis  character  are 
likely  to  bare  suffered  by  reason  of  the  Im- 
prlacmment  of  whlcb  he  now  complains.  N<w 
does  It  appear  that  the  defendants  were 
actuated  by  malice.  On  the  contrary.  It  Is 
evident  that  the  nuyor  was  disposed  to  ex- 
tend to  the  plaintiff  every  proper  indulgence. 
The  difficulty,  and  this  suit,  arise  from  the 
fact  that  the  mayor's  Judgment,  as  we  be- 
lieve be  intended,  and  the  plaintiff  under- 
stood, it;  was  not  so  entered  upon  the  min- 
utes, from  which  it  appears  merely  that  the 
defendant  was  fined  $100  and  costs.  Under 
the  ordinance,  however.  It  was  competent 
for  the  mayor  to  have  Imposed  a  sentence 
of  fine  or  imprisonment,  or  both  fine  and 
imprisonment,  and  we  think  it  reasonably 
cortaln  that  the  plaintiff  understood  that  he 
was  to  pay  the  fine  Imposed,  or  suffer  im- 
prisonment, tmlesa  he  appealed  and  gave 
iKmd. 

Tbo  minutes  of  the  mayor's  court  do  not 
■how  all  this,  bnt  neither  do  they  show  that 
two  bonds  were  given.  On  the  contrary, 
tbey  show  that  one  bond  (for  a  suspensive 
appeal)  was  filed  on  May  17th,  when,  in 
point  of  fact,  no  bond  was  signed  by  the 
mrety  until  May  10th,  and  be  then  signed 
two  bonds.  And  ttiey  show  that  the  plaintiff 
was  brought  before  the  court  on  May  22d 
and  sentenced  to  imprisonment,  which  was 
not  the  case.  This  Irregularity  in  the  keep- 
ing of  tbe  minutes  Is,  no  doubt,  to  be  re- 
srretted,  bnt  the  mayor's  court  Is  not  a  conri 
ot  record;  and  the  fttflure  of  the  minutes  to 
sbow  what  sentence  was  really  Intended  by 
tbe  mayor  and  understood  by  tbe  plaintiff 
affords  no  reason  for  mulcting  the  mayor 


and  marshal  in  damages  for  executing  such 
sentence  In  good  faith. 

The  Judgment  appealed  from  la  therefore 
affirmed. 

Oio  La.  UU) 

No.  14,821.  - 
OABNBS  et  aLT.POLIGB  JUBY  OF  PABI8H 

OF  RED  BITEB.* 
(Supreme  Ooort  of  Louisiana.  Jane  24,  1908.) 

IHTOXICATINa  UQPORS-RBQULATION— BB- 
WAKD-POLICH  JURY— P0WBR3. 
1.  The  power  to  regulate  the  police  of  tav- 
ems,  grog  shops,  etc.,  is  not  confined  to  the 
mere  adoption  of  regulations,  but  extends  to 
the  taking  of  aach  measures  as  may  be  deemed 
expedient  to  prevent  the  Tiolatiou  of  the  regula- 
tions after  they  are  adopted,  ancfa  as  the  offer- 
ing of  a  reward  for  eviaence  on  which  to  con- 
vict off«adera. 
(Syllabus  by  the  Court.) 

Appeal  from  Eleventh  Judicial  District 
Oour^  Parish  of  Red  River;  Charles  V.  Por- 
ter. Judge-. 

Action  by  John  W.  Games  and  others 
against  the  police  jury  of  the  parish  of  Red 
River.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Reversed. 

WlUlam  A.  Wilkinson,  Dlst  Atty.,  for 
appellants.  Scbeen  ft  Btepbois,  for  appel- 
lees. 

PROVOSTY,  J.  The  police  Jury  of  the 
parish  of  Red  River,  finding  that  Its  license 
tax  of  96,000  upon  retailers  of  spirituous 
liquors  was  being  evaded,  passed  an  ordi- 
nance offering  a  reward  of  $60  to  any  one 
furnishing  evidence  for  tbe  conviction  of  the 
offends,  and  the  present  suit  is  an  injunc- 
tion of  this  ordinance  by  citizens  and  tax- 
payers who  say  the  powers  of  the  police  Jury 
are  limited  and  defined,  and  do  not  Include 
the  authority  to  pass  such  an  ordinance. 

The  police  Jury  admits  that  it  possesses 
only  such  powers  as  are  granted  either  ex- 
pressly or  by  necessary  Implication,  bnt  says 
that  the  authority  to  pass  tbe  ordinance  in 
question  is  necessarily  conveyed  in  the  pow- 
er with  which  it  is  vested  by  section  274S 
of  the  Revised  Statutes  of  1876  to  impose 
taxes  and  to  "make  all  such  regulations  as  It 
may  deem  expedient  *  *  *  to  regulate 
the  police  of  taverns  and  houses  of  public  eo- 
tertainmeut,  and  shops  for  retailing  liquors, 
and  to  Impose  whatever  tax  they  may  see 
fit  on  all  keepers  of  grogshops,"  etc. 

The  contention  of  the  plaintiffs  is,  In  sub- 
stance, that  the  power  of  tbe  police  Jury  Is 
confined  to  tbe  adoption  of  regulations,  and 
does  not  extend  to  seeing  that  the  r^ula- 
tions  are  carried  out. 

This  would  be,  we  ttiink,  a  too  narrow  con- 
struction. To  regulate  the  police  of  a  tav- 
ern Is  not  merely  to  adopt  a  regulation,  but 
also  to  enforce  the  regulation  after  It  Is 
adopted.  It  would  hardly  be  contended  that 
a  municipality  charged  with  the  duty  of  reg- 

•Rebearlnx  deoted  NoTamber  U,  IflOS. 
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ulatlnc  llw  poUoe  of  Its  taTema  otmld  not 
employ  officers  to  see  that  the  regnlatiau 
adopted  few  the  good  order  of  the  tawns 
were  carried  out  The  oflerlng  of  a  reward 
for  the  coiiTli^on  ot  offenders  Is  in  reality 
nothing  more  than  the  accomplishing  of  the 
same  thing  by  a  different  means. 

The  Judgment  appealed  from  Is  set  asld^ 
and  the  ^aintUb'  suit  Is  dlsmtssed.  at  fiielr 
coat 


(110  La.  lOU) 

No.  14^ 

H.  ABRAHAM  &  SON  et  al.  T.  OB- 
LEANS  BREWING  ASS'N  et  aL* 
(Supreme  Court  of  Louisiana.   April  27,  1908.) 

JUDICIAL  SALES  —  ASStTHPTlON  OF  DEBT  — 
RIGHTS  OF  PURCHASBtt-MORTQAOB  DBBT 
>-GOUPONB— IHTBRBST— ATTORNBT'S  FBSS. 

1.  When  the  Code  Bpeaks  €t  confaslon  de- 
stroying the  oblisatioD,  it  does  not  mean  that 
the  active  side  alone  of  the  obligation  la  de- 
stroyed, bnt  also  the  passlre  side,  so  that  a 
pnrdtaser  at  a  judicial  ssle,  Trho  retains  the 
price  of  the  sale  and  assumes  to  pay  a  debt 
secured  hy  mortgage  on  the  property*  u  liberat- 
ed from  his  assumption  to  the  extent  to  which 
the  mortgage  debt  is  doe  to  himself.  Because 
In  the  deed  to  this  porchaser  the  entire  price  is 
said  to  be  retained  to  pay  the  entire  mortgage 
debt — in  other  words,  because  in  the  recitals  of 
the  deed  the  confusion  is  Ignored— the  legal  rit- 
nation  Is  not  changed;  none  the  less  the  assnmp- 
tiou  by  the  purchaser  is  reduced  1^  the  amount 
of  the  debt  doe  to  himself. 

2.  Interest  coupons,  which  by  the  condition 
of  the  contract  are  required  to  be  presented  for 
payment  at  the  office  of  the  corporation  issuing 
the  bonds,  bear  interest  from  maturity,  with- 
out presentation,  when  it  does  not  aCBrmative- 
ly  appear  that  the  debtor  corporation  was  pre- 
pared to  make  payment  on  presentation;  alitw 
when  such  preparedness  afflrmatlTely  appears. 

S.  The  stlpalation  for  the  presentation  ot  the 
coupons  is  in  the  interest  of  the  debtor  on  the 
bonus,  and  passes  with  the  obli^tioo  on  the 
bonds  to  whomsoeyer  this  obligation  may  pass. 

4.  The  following  stipulation  for  the  payment 
of  attorney's  fees,  namely,  "In  the  event  of  the 
nonpayment  of  said  bonds  or  but  one  of  them  at 
their  maturity  the  mortgagor  binds  himself  to 

Ky  the  expenses  incurred  by  the  holder  of  the 
Dds  in  attorney's  fees,  said  attorney's  fees, 
however,  to  be  fixed  at  five  per  cent,  on  the 
amount  for  which  judftment  may  be  obtained,** 
when  fairly  Interpreted,  means  that  the  moit* 
gagor  shall  pay  attorney's  fees  in  case  the  em- 

Sloyment  of  an  attorney  is  made  necessary  by 
efault  on  any  of  the  payments  to  he  made 
under  the  act  of  mortgage. 
<Syllabna  hy  the  Court) 

An>eal  from  ClvU  District  Court,  Paridi 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  H.  Ahraham  &  Son  and  others 
against  Qie  New  Orleans  Brewing  Assoda- 
tlon  and  others.  Judgment  for  defradants, 
and  plalntUb  appeal.  Affirmed. 

Dlnkelq>iel  &  Hart,  for  appellants.  Denft* 
gre,  Blair  ft  Denfigre,  tor  appellees. 

PROVOSTT,  J.  The  New  Orleans  Brew- 
ing Association,  a  body  corporate,  executed 
bonds  to  the  amount  of  $1,600,000,  and  se- 
cured same  by  mortgage  on  Its  property;  the 

•RehsariBg  OsnM  Norembar  1«,  UOI. 


act  of  mortgage  being  passed  before  Joseph 
D.  Taylor,  notary  pnbUc,  on  the  81st  of  May, 
1890.  Said  bonds  matured  In  16  years,  and 
bore  6  per  cent,  per  annum  Interest,  repre- 
sented by  coupons  attached,  payable  semlan- 
nnally  at  the  office  of  the  corporation.  The 
corporation  having  passed  Into  the  hands  of 
a  recover,  a  Judgment  ms  rendered  In  the 
course  of  the  receivership  proceedings  orders 
ing  aU  the  property  ot  the  corporation.  In- 
cluding the  property  embraced  In  the  mort- 
gage, to  be  sold,  and  directing  that  the  pur^ 
chaser  be  required  to  retain  in  bis  hands  the 
price  of  the  sal^  and  assume,  "in  proportion 
to  the  amount  of  his  bid,"  the  mortgage  r^ 
resented  by  the  outstanding  bonds.  The 
property  of  the  corporation  was  sold  in  globo^ 
and  was  adjudicated  to  three  persons,  who 
in  reality  were  a  purchasing  committee  for 
the  defendant.  The  part  of  the  price  at- 
tributable to  that  part  ot  the  pn^ert^  em- 
braced In  the  mortgage  waa  fonnd  to  be 
f479,946Ji0.  This  amount  the  purchasers  re- 
tained In  ttielr  bands,  as  directed  by  the  Judg- 
ment ordering  the  sale.  The  act  of  sale  to 
these  purchasers,  passed  before  Qnintero,  no- 
tary public,  recited  that  said  part  of  the 
pric^  9479,946J!0,  "baa  been  retained  by  said 
purchases,  who  took  said  property  subject 
to  the  said  mortgage  before  Josopb  D.  Taylor, 
of  May  31st,  1890,  reduced  as  aforesaid  to 
the  sum  of  $479,016.20.'' 

At  the  time  of  IlieBe  proceedings  the 
plalntlfrs  were  bolders  ot  $124,600  of  the 
bonds;  and  tiie  persons  to  whom  the  ^op- 
erty  vrae  adjudicated  at  the  receiver's  sale, 
and  who  retained'  In  th^  tumds  the  pur^ 
chase  price  of  $470,046.20^  were  the  holders 
of  $1,163,100  of  the  bimds.  Of  the  remalnda 
of  the  bonds,  $230,000  bad  never  been  ne- 
gotiated. 

The  $479,048.20  Ihua  retained  would  pay 
86.032  cents  on  the  dollar  of  the  mortgage 
debt  The  purchasers,  shortly  after  the  pur- 
chase, transfored  the  property  to  the  de- 
fendant, the  act  of  sale  reciting  as  follows: 

"And  the  nld  pundiastf  tahM  cognisance 
ot  the  fact  that  certain  of  the  properties 
herehi  transferred  and  numbered  Second. 
Third.  Fourth,  Fifth.  Shcth,  Eighth  and  Ninth 
In  the  description  thereto  are  subject  to  a 
mortgage  of  $470,046,20  In  favOT  of  the  bold- 
ers ot  the  said  mortgage  bonds  of  the  'Xew 
Orleans  Brewing  Association,'  said  sum  of 
$479,046.20  being  the  amount  to  which  the 
said  mxBTtgage  securing  said  bonds  was  re- 
duced, as  set  forth  In  said  act  of  ssle  before 
Lamar  O.  Qulntero.  Notary  Public,  ot  Oc- 
tober 4th,  1899,  by  which  the  present  vendors 
acaulred  said  property;  and  the  said  vendors 
declare  that  of  the  total  $1370^  face  vahie 
of  said  bonds,  they  are  tiie  holders  and  own- 
ers of  $1,168,100  face  value  thereof,  and  th^ 
bind  themselves  to  transfer  and  deUv«  the 
same  to  the  said  purchaser,  the  said  Vew 
Orleans  Brewii^  Convany,'  as  soon  as  said 
purchaser  shall  have  paid  uid  discharged  flie 
said  $206^000  ot  Indebtedness  her^  assumed 
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by  It,  Buch  delivery  or  deliveries  to  be  made 
when  aod  ae  the  bonds  are  released  by  the 
payment  of  the  notes  which  they  are  re- 
spectlTely  pledged  to  secure  as  aforesaid; 
and  It  Is  understood  and  agreed  that  in  the 
meantime  the  said  vendors  shall  continue  to 
be  the  holders  and  owners  of  said  bonds, 
subject,  however,  to  the  obligation  to  ac- 
count to  the  said  purchaser,  when  it  shall 
have  performed  Its  obligations  in  the  prem- 
ises, for  any  and  all  moneys  they  may  have 
collected  or  received  on  account  of  said  bonds 
or  the  Indebtedness  of  the  said  'New  Orleans 
Brewing  Association'  evidenced  thereby. 
And  the  said  purchaser  also  takes  said  prop- 
erties subject  to  whatever  obligations  the 
present  vendors  may  be  subject  to  by  virtue 
of  the  provisions  of  the  said  Judgment  of  the 
CIvU  District  Court  of  June  1st,  1899.  under 
which  they  acquired  the  same." 

The  plalntitrs  are  asking  in  this  suit  that 
the  $124,500  of  bonds  held  by  them  be  de- 
creed to  be  due  by  the  defendant  for  the 
fan  face  amount  thereof,  and  to  be  secured 
by  mortgage  for  the  said  full  face  amount 
on  the  property  acquired  by  the  defendant 
as  aforesaid;  and  also  are  asking  that  the 
defendant  be  condemned  to  pay  the  accrued 
Interrat  on  the  said  bonds  according  to  the 
full  face  value  of  the  coupons  attached  to 
Bald  bonds.  The  defendant  pleads  that  the 
91,370,000  of  mortgage  bonds  have  stood  on  a 
footing  of  perfect  equality,  and  have  had 
equal  claim  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  property,  and 
that  as  a  consequence  the  bonds  held  by 
plaintiffs  are  entitled  only  to  their  pro  rata 
share  of  the  $479,946.20,  the  price  of  the  prop- 
erty, retained  as  aforesaid  (that  is  to  say, 
are  entitled  to  S5-032  cents  on  the  dollar, 
that  being  the  pro  rata  which  the  said  retain- 
ed amount  will  pay  on  the  $1,870,000  of 
bonds),  and  that  the  coupons  have  been  re- 
duced in  the  same  proportion;  and  that  de- 
fendant has  not  only  not  contested  plaintiffs' 
dalm  for  that  much,  but  has  been  ready  and 
willing  to  pay  same  as  falling  due. 

The  plalntUTs  do  not  assail  the  receiver- 
ship proceedings,  and  do  not  deny  that  the 
mortgage  has  been  reduced  from  $1,370,000 
to  the  amount  of  the  purchase  price  of  the 
sale  retained  by  the  purchasers.  They  ad- 
mit that  if  the  sale  had  been  for  cash  they 
would  have  received  only  35.032  cents  on  the 
dollar,  and  also  that  they  would  have  been 
entitled  to  no  more  If  the  pnrchasera  had 
been  third  persons  not  holding  any  part  of 
tbe  bonds.  Theb-  theory  fa  that  the  porcfaaa- 
en  became  their  own  creditors  for  the 
amount  which  the  bonds  held  by  them  were 
entitled  to  receive  out  of  the  price  of  the 
sale,  and  fha^  as  no  one  can  be  his  own  cred- 
itor, the  bonds  so  held  became  extinguished, 
leaving  the  bonds  held  by  other  parties  alone 
outstanding,  and  alone  payable  out  of  the 
^79,946.20  retained  by  the  purchasers— an 
amount  more  than  snffident  to  pay,  dollar  for 
dollar,  these  bonds  held  by  other  parties. 


By  this  operation  these  other  parties,  hold- 
ers of  only  $206,900  of  the  bonds,  would  get 
$206,900  of  the  price  of  tbe  mortgaged  prop- 
erty, whllcr  the  purchasers,  holders  of  $1,- 
163,100  of  the  bonds,  would  get  $273,046.20. 
That  Is  to  say,  of  the  series  of  bonds,  all 
of  equal  dignity,  those  held  by  ptalnUfTs 
v^ould  get  100  cents  on  the  dollar,  while 
those  held  by  the  purchasers  would  get  a 
little  more  than  20  cents  on  the  dollar.  A 
theory  that  brings  out  such  a  result  must 
needs  be  wrong,  and  the  fallacy  of  It  is  not 
hard  to  find.  It  assumes  that  confusion  ex- 
tinguishes only  the  credit  part  of  the  obliga- 
tion, whereas  the  fact  is  that  it  extinguishes 
also  at  the  same  time  the  debit  part.  **The 
debt  and  the  claim  are  extinguished." 
Mourlon,  Comm.  on  Art  1800,  a  N.  "X«s 
deux  drolto— the  two  rights— active  and  pas- 
sive" (Marcadfi,  on  same  article),  "destroy 
each  other."  Potbler,  Obligations,  No.  88a 
These  purchasers,  at  the  same  time  that  they 
ceased,  to  be  creditors  on  the  bonds,  ceased 
also  to  be  debtors  on  the  assumption.  The 
operation  was  that  they,  as  debtors,  paid 
Actively  to  themselves,  as  creditors,  the  pro 
rata  amount  coming  to  the  bonds  held  by 
them  out  of  the  $479,946.20,  and  reduced  by 
that  much  the  amount  of  the  purchase  price 
retained  by  them,  leaving  in  their  hands 
only  the  amount  coming  to  the  bonds  held 
by  others.  So  that  plalntUCs  are  now  claim- 
ing an  amount  which  tbe  vendors  of  de- 
fendant, in  strict  conformity  with  the  terms 
and  conditions  of  their  contract,  have  al- 
ready paid  out.  The  payment,  it  is  true, 
was  Active;  but  from  the  legal  standpoint 
it  was  not  less  real  than  If  counted  out  In 
criev  bank  bills  or  In  golden  doUars  to  the 
plalntifiTs  themselves. 

Because  these  purchasers  Ignored  thta  Ac- 
tive payment,  both  in  their  act  of  purchase 
from  the  receiver  and  In  their  act  of  sale 
to  the  defendant,  the  legal  situation  was 
not  changed.  There  never  was  any  Intention 
on  their  part  to  abandon  or  remit  their  right 
as  holders  of  tbe  bonds  to  claim  pro  rata 
payment  out  of  the  price  of  tbe  sale,  and 
there  is  nothing  In  their  conduct  to  afford 
a  foundation  for  estoppel.  The  recitals  of 
the  acts  never  left  In  doubt  for  a  single  min- 
ute that  the  $479,946.20  was  retained,  to  pay 
the  $1,370,000  of  bonds.  It  so  recites  In 
express,  explicit  terms.  Perhaps  It  would 
have  been  more  regular  to  have  made  tbe 
recitals  of  the  acts  correspond  with  the  legal 
situation,  but  tbe  form  of  the  acts  did  not 
change  tiie  substance  of  things,  and  doubt- 
less there  was  a  good  reascm  for  giving  to 
the  acts  this  particular  form.  At  all  events, 
plaintiffs  have  not  been  prejudiced,  and 
therefore  are  without  grounds  of  complaint 

The  act  of  sale  by  the  purchasers  to  the 
defendants  was  a  private  transaction  between 
these  parties,  with  which  plaintiffs  had  no 
concern,  beyond  tbe  fact  that  the  defend- 
ants assumed  In  the  act  to  pay  to  them  S5.> 
032  cents  on  the  dollar  of  their  bonds.  If 
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tlM  parties  to  this  act  chose  to  deal  with  th« 
■ttnation  ai  If  the  flctive  legal  payment  had 
not  taken  place,  that  was  a  matter  which 
could  not  prejadlce  the  plalntlffa,  and  with 
which  they  had  no  concern. 

Another  issue  between  the  parties  is 
whether  defendant  owes  the  interest  which 
accrued  before  the  date  of  the  receiver's 
sale.  It  seems  to  ns  that  the  mere  state- 
ment of  the  proposition  answers  It  The 
purchasers  and  the  defendant,  their  vendee, 
owe  interest  on  the  $470,946.20  0DI7  from 
the  time  they  received  or  retained  it  In 
other  words,  <St  the  Interest  represented  by 
the  coupon  maturing  December  l,  1899,  de- 
fendant owes  only  ttiat  part  which  accrned 
from  and  after  August  24,  1899,  the  date  of 
the  sale  and  of  the  retention  of  the  purchase 
price. 

Another  issue  is  as  to  whether  defendant 
owes  plaintiffs  Interest  upon  the  amount 
represented  by  the  matured,  but  unpaid, 
coupons.  The  coupons  are  a  debt  separate 
from  the  bonds  to  which  tbey  are  attached. 
CkiDger  V.  (3ty  6f  New  Orleans,  82  La.  Ann. 
1250.  And  they  bear  interest  from  the  date 
tbey  are  payable.  2  Danids  on  Meg.  Inst 
S  1S13;  Jones  on  Corporate  Bonds,  H  256, 
258.  But  this  is  only  "by  way  of  damages" 
where  payment  has  been  **nnjustly  neglect- 
ed or  refused."  Same  authorities.  The 
question  Is,  thertfor^  whether  defendant 
has  unjustly  Defected  or  refused  to  pay 
these  coupons.  The  evidence  is  that  defiand- 
ant  has  been  at  all  times  wilitng  and  ready 
to  pay  this  interest  and  that  if  same  baa 
not  been  paid,  the  fault  has  lain  exclusive- 
ly with  plaintlfrs,  who  have  not  presented 
the  coupons  for  payment  and  tiave  been  nn- 
willlng  to  accept  payment  on  13ie  reduced 
basis  on  which  alone  they  were  entitled  to 
claim. 

-  There  is  no  merit  in  the  contention  that 
because  the  New  Orleans  Brewing  Associa- 
tion, at  whose  office  the  oonpons  were  made 
payable,  had  gone  out  oi  existence,  thm 
was  no  longer  any  place  agreed  upon  where 
the  coupons  should  be  presented  for  pay- 
ment For  all  the  purposes  of  the  payment 
of  the  coupons,  that  corporation  has  been 
succeeded  by  toe  defendant  and  defendant 
had  an  office,  as  plalntUTs  knew  perfectly  well. 
The  defendant  dnly  published  a  notice  that 
it  would  pay  the  coupons  at  ito  place  of 
lAistness  on  presentotion.  This  was  an.  it 
could  be  required  to  do.  It  could  not  be 
required  to  do  the  next  to  Impossible  thing 
of  locating  the  bonds,  which  passed  by  mere 
delivery,  and  hunting  xtjf  the  holders,  so 
as  to  tender  payment  of  the  coupons.  A 
place  was  agreed  upon  for  the  presentation 
of  the  eonpons  for  the  very  purpose  of 
avoiding  this  ^fficulty.  In  the  case  of  Mor- 
ice  V.  New  Orleans  &  OL  R.  Co.,  quoted  from 
the  Gburt  of  Appeal  of  the  i^^Sb  of  Or- 
leau,  tin  court  said:  'TCbe  debtor  might 
have  been  nonerated  from  Interest  by  hav- 
ing funds  at  the  ap];M>lnted  place  and  time.** 


The  evidence  Aows  in  Hie  Instant  case  that 
the  defendant  was  willing  and  ready  at  all 
times  to  pay  the  coupons  on  presentation  at 
its  office.  It  did  not  keep  the  money  at  ito 
office,  but  kept  It  in  bank,  as  is  usually 
done,  and  was  ready  to  pay  by  check,  or  to 
get  the  actual  cash,  and  pay  in  actual  cash  at 
a  mom«Dts  notice.  This  Is  to  have  the  mon- 
ey on  hand>  within  the  meaning  of  t^e  law. 

The  authorities  quoted  by  plaintiffs, 
namely,  Huey  &  Jones  r.  Macon  Co.  (C.  a) 
35  Fed.  481;  Marior  v.  Texas  ft  Pacific  Oo. 
(a  C.)  21  Fed.  383,  386;  Smith  r.  Tatapoosa 
Co.,  2  Woods,  674,  Fed.  Cas.  No.  18.113- 
to  the  effect  that  a  putting  in  default  by 
presentation  for  paymrat  is  not  necessary, 
in  order  that  interest  should  run  on  matured 
coupons,  have  reference  to  where  the  debtor 
is  not  willing  and  ready  to  pay  on  presento- 
tion. The  role  is  otherwise  where  the  debt* 
or  Is  willing  and  ready  to  pay.  In  Walnut 
V.  Wade.  103  U.  S.  696,  26  U  Kd.  631,  the 
Supreme  Court  of  the  United  States  said: 

"The  failure  to  present  the  coupons  for 
payment  does  not  ivevent  the  running  of  in- 
terest If  the  town  had  shown  that  it  bad 
money  to  pay  the  coupons  at  the  time  and 
place  where  they  were  payable,  this  would 
have  been  a  defense  to  tbe  claim  tax  in- 
terest" 

2  Daniels  on  Negotiable  Instruments  (4th 
Ed.)  I  1615,  p.  634,  has  the  following: 

"But  should  the  defendant  corporation 
show  a  continued  readiness  to  pay  at  the 
times  and  place  of  payment  the  Intefest 
would  then  be  abated.  That  Is  all  that  ia 
necessary  to  protect  the  defendant  and  It  is 
no  more  tiian  justice  to  tbe  plaintiff." 

To  the  same  effect  is  the  decision  of  this 
court  In  the  case  of  Thiol  v.  Conrad,  21  La. 
Ann.  814. 

The  Btipnlatlon  on  the  face  of  toe  coupons 
was  that  they  should  be  presented  for  pay- 
ment at  the  office  of  Uie  New  Orleans  Brew- 
ing Association.  This  stipulation  Inured  to 
the  benefit  of  the  defendant  when  it  took 
the  place  of  that  corporation  as  debtor  on 
the  coupons. 

Another  issue  is  as  to  whether  defendant 
owes  attorney's  fees.  Tbe  act  of  mortgage 
stipulates  that  "in  the  event  of  tbe  noniuky- 
ment  of  said  bonds  or  any  one  of  them  at 
their  maturity  the  mwtgagor  binds  itself 
to  pay  the  expenses  incurred  by  the  holder 
of  the  bonds  in  attorney's  fees,  said  attor- 
ney's fees,  however,  to  be  fixed  at  five  per 
cent,  on  the  amount  for  which  Judgment 
may  be  ohtoined.**  We  think,  by  a  Mr  in- 
terpretation, this  means  that  the  mortgagor 
shall  pay  attorney's  fees  in  case  the  employ- 
ment of  an  attorney  Is  made  necessaz^  by 
default  on  any  of  the  paymento  to  be  made 
under  the  act  of  mortgage;  and  we  find  Qatt 
defendant  has  not  defaulted,  but  has  been 
willing  and  ready  at  all  times  to  meet  tbe 
paymento  on  fbe  bonds. 

We  find  no  error  in  the  judgment  appealed 
from.  It  is  accordingly  affirmed. 
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ST&NZEIi  T.  PENNSYLTANLL  FOUD 

INS.  OO.  et  aL 

(Sapreme  Conrt  of  Louisiana.    Nor.  3.  1903.) 

INSCRANCB-STANDARD  POLICY— CONDITIONS 
--CONSTRUCTION  —  PIHtECLOSURS  PROCBKD- 
IMOS— LOSS— VALUB  OT  nEtOPBRTT. 

1.  The  fire  inrarance  contract  known  aa  the 
"Standard  Policy"  contains  the  following  clause: 
"This  policy  shall  be  void  if,  with  the  knowl- 
edge of  the  insured,  forecloanre  proceedings  be 
commenced  or  notice  ^Ten  ot  tale  of  any  prop- 
erty covered  by  tbia  policy  by  virtue  of  any 
mortgage  or  trust  deed;  or  if  any  change,  other 
than  by  the  death  of  the  insured,  takes  place  In 
^e  iatereet,  title  or  possession  of  tlie  subject  of 
insurance,  whether  by  legal  process  or  judg- 
ment, or  by  TOlQotanr  act  of  the  insured,  or 
otherwiae."  Interpreting  this  clause,  Jield: 

(a)  The  word  'interest,"  as  here  used,  has  the 
same  meaning  as  in  the  phrase  "right,  title  and 
interest."  It  means  a  proprietary  or  inatirabl* 
interest,  not  a  mere  sentimental  interest.  So 
long  as  the  insured  continues  to  be  the  sole  and 
exclufiire  owner  and  possessor  of  the  property 
insured,  the  condition  is  not  Tlolated. 

(b)  The  stlpalation,  "if  notice  be  given  of 
sale  by  viitDe  of  any  mortgage,"  has  reference 
to  extrajudicial  enforcement  of  a  mortgage  by 
means  of  a  notice  given  to  the  mort^gor,  ana 
Is  inoperative  in  this  state,  since  that  mode  of 
enforcing  mortgages  is  not  known  to  our  law. 

(cj  By  "commencement  of  foreclosure  pro- 
ceeding" is  meant  the  institation  of  Judicial 
proceedings  for  the  enforcement  of  the  mort- 
ga^;  and  waivers  of  legal  ddays,  and  other 
waivers  of  a  nature  to  greatly  lacilitate  and 
expedite  the  judicial  proceedings,  if  ever  begun, 
do  not  constitute  of  themselves  the  commence- 
ment of  foreclosure  proceedings. 

2.  In  detennininc  the  value  of  the  Insored 
property,  in  adjaaung  tha  loss  under  a  fire  In- 
Borance  policy,  market  valne  Is  not  neceasarily 
to  govern,  but  the  aim  must  be  to  arrive  as 
near  as  poaaible  at  the  value  of  the  insured 

eroperty  as  it  stood  on  the  day  of  the  fire,  tak- 
ig  into  consideration  what  would  be  the  cost 
of  rebuilding,  and  allovrlng  for  difference  In 
valne  between  the  buildings  new  and  in  the  txmi- 
dltion  in  which  they  were  when  dertroyed. 
(SyllaboB  by  the  Court) 

Appeal  from  GlvU  District  Conrt.  PBiUb 
of  Orleana;  Thomas  0.  W.  Ellis.  Judge. 

Action  by  Herman  Stengel  against  the 
Pennsylvania  Fire  Insnrance  Company  and 
otlwrs.  Judgment  tor  plaintiff^  and  the  In- 
snrance company  appeals.  Affirmed. 

Gtegg  &  Qnlntero,  for  appellant.  DenSgre, 
Blair  &  Denote  and  Andrew  EL  WUaon,  for 

FROVOSTT.  J;  TUs  Salt  ft  brou^t  on  a 
policy  of  insoranee  lasned  tiy  tbe  defendiint 
omupttny  on  plainttfrs-  dwelling  and  Its  ap- 
pnetiuMiices,  wUch  werv  •destroyed  by  flra. 
Two  creditors  of  plaintiff  hsTe  I&tenrmed, 
claiming  nearly  tUe  ttittae  amount  of  the  In- 
nuance,  by  virtue  of  morigftgo  tbey  held  on 
ttio  property.  That  the  debts  are  due,  and 
WW  secured  by  mortgage  on  the  pn^rty  in- 
mred,  Is  not  contested. 

The  defenses  are,  first,  ttiat  nodilng  Is  dtie, 
l>ecanBe  at  the  time  of  the  flro  the  policy  had 
l>ccome  void  as  the  result  of  tin  aocompllsh- 
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ment  of  certain  conditions  expressed  in  It; 
and,  second,  fbat  at  any  rate  the  amount 
claimed  Is  excessive,  because  the  value  of 
the  property  Insured,  which  Is  all  that  plaln- 
tUK  can  be  entitled  to,  was  lees  than  the 
amount  demanded. 

The  conditions  thus  relied  upon  as  having 
DuUlfled  the  policy  by  their  accomplishment 
are  expressed  In  the  policy  as  follows; 

**This  entire  policy  shall  be  void  •  •  • 
If,  with  the  knowledge  of  the  Insured,  fore- 
closure proceedings  be  commenced  or  notice 
given  of  sale  of  any  pn^rty  covered  by  this 
policy  by  virtue  of  any  mortgage  or  trust 
deed;  or  If  any  change,  other  than  by  the 
death  of  the  Insured,  takes  place  In  the  In- 
terest, title  or  possession  of  the  subject  of 
insurance,  whether  by  legal  process  or  Judg- 
meat,  or  by  voluntary  act  of  the  insured,  or 
otherwise." 

Dtfendant  contends  that  all  of  these  oon- 
dltlims  were  accomplished  at  the  time  of  the 
flre^  namely,  that  foreclosure  proceedings 
had  been  commenced,  that  notice  of  sale  of 
the  proi>ert7  by  virtue  of  a  mortgage  had 
been  given,  and  that  a  change  had  taken 
place  In  the  interest,  title,  ot  possession  of 
the  plaintiff. 

The  facts  on  which  these  contentions  are 
based  are  the  following:  From  the  middle  of 
April  before  the  fire,  which  took  place  on  the 
27tb  of  June,  plaintiff  had  concluded  he 
would  have  to  sell  the  pn^ier^  to  pay  the 
mortgage  debts  upon  It,  tha  same  debts  now 
being  demanded  by  the  Interveners!  and  ac- 
cordingly he  had  employed  a  real  estate  bro- 
ker to  find  a  purchaser.  The  larger  of  the 
two  debts,  the  one  which  plaintiff  was  un- 
able to  pay,  and  which  was  first  In  rank  on 
the  property,  was  to  fall  due  on  the  9th  of 
May.  When  that  date  arrived,  Mr.  Tobin, 
agent  for  Mrs.  Tobln,  the  creditor,  insisted 
xtpon  payment  of  at  least  the  interest,  threat- 
ening judicial  enforcement  of  the  mortgage  In 
default  of  immediate  payment  Even  that 
much,  plaintiff  was  unable  to  pay,  not  even 
by  the  sale  of  some  of  his  furniture.  Plain- 
tiff begged  for  time,  and  finally,  on  the  2Sth 
of  May,  no  purchaser  having  yet  presented, 
be  placed  the  property  In  the  hands  bf  an 
auctioneer.  He.  fixed  the  upset  price  at  f  10,- 
000.  On  the  next  day.  the  29th  of  May*  he 
received  from  Mr.  Tobln  a  peremptory  no- 
tice that,  unless  the  Tohin  debt  was  paid  by 
the  81st  of  May  (that  is,  within  three  days), 
foreclosure  proceedings  wffuld  be  In^^tutied 
at  once^.  This  led  to  an  agreenpent  by  which 
plaintiff  reduced  the  upset  price  from  flO,000 
to  17,000,  and  Tobl;i  consented  to  wlthhoU 
proceedings  until  the  day  of  tho  auction,  the 
13th  of  June.  On  the  31st  of  May  plaintiff 
obtained  from  the  Insurance  company  a  per^ 
mit  to  leave  the  property  vacant  for  30  days. 
Whetbv  before  or  after  obtaining  this  per- 
mit, does  not  appear,  but  about  this  time 
he  changed  his  residence  from  New  Orleans 
to  Ooylngton,  and  .moved  out  of  the  house 
and  left  1^  vacant   Hta  igo^  %a  Obvlngtoii 
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waa  In  search  of  health,  he  being  a  very  Blck 
man— 4f Ing,  In  fact;  shortly  after  the  instttu- 
tlon  of  this  suit 

The  auction  proved  a  disappointment  No 
sale  was  made.  The  parties  had  found  that 
to  cover  the  debts  and  expenses,  the  upset 
price  would  have  to  be  raised  to  (7,700,  and 
they  had  accradlngly  raised  It;  and  this  high- 
er price  was  not  bid.  Plaintiff,  who  bad 
come  to  the  city  for  the  auction,  returned  to 
OoTlngton,  still  begging  for  time,  and  hop- 
ing that  matters  might  be  so  arranged  as  at 
any  rate  to  let  the  debts  be  satls&ed  by  the 
property.  His  plan  now  was  that  one  of 
the  creditors  should  take  the  property  and 
pay  the  other  creditor.  Still  in  hope  of  car- 
rying ont  this  plan,  and  In  order  to  gain 
more  time,  he,  In  last  resort  on  the  25th  of 
June,  at  Covlogton,  signed  the  following  doc- 
ument: 

"Office  of  ClTll  Sheriff,  Pariah  of  Orleans. 
In  re  Mrs.  Mary  F.  Tobln  rs.  Herman  Sten- 

aei.   No.   .   New  Orleans,   i  1903, 

In  above  case  I  accept  service  of  demand  of 
payment  and  waiving  legal  delays,  consent 
that  the  writ  of  seizure  and  sale  Issue  at 
once— and  under  the  writ  I  waive  service  of 
notice  of  selEore  and  further  waiving  all 
legal  delays,  consent  that  the  property  be  ad- 
vertised for  sale  at  once,  also  waive  appraiae- 
meat  ot  the  property  to  be  sold.  [Signed] 
Herman  Stenzel.  Witnesses:  [Signed]  W.  S. 
Palfrey.    [Signed]  John  P.  Tobin." 

The  fire  occnrred  on  the  27th  of  June,  two 
days  after  the  signing  of  this  document  and 
four  days  before  the  expiration  of  the  va- 
cancy permit  The  conjunction  of  these 
dates,  taken  In  connection  with  the  other  cic- 
comstances  of  the  case,  gives  rise  to  a  sus- 
picion of  incendiarism;  bat  nothing  of  that 
kind  is  charged,  and  doubtless  the  charge,  if 
made,  could  have  been  effectually  refuted. 

Under  these  facts,  we  are  of  opinion  that 
there  did  not  take  place  "any  change  In  the 
Interest  title  or  possession  of  the  subject  of 
Insorance."  The  "interest"  here  meant  Is  a 
legal  Interest;  that  Is  to  say,  the  word  "in- 
terest" as  here  used,  has  the  same  meaning 
as  In  the  stereotyped  phrase  "right  title  and 
Interest"  It  means  proprietary  or  Insurable 
Interest  Vor  the  history  of  this  clause  as 
found  in  standard  policies,  and  Its  scope  and 
meaning,  see  18  Am.  ft  Eng.  Bncy.  pp.  241, 
252.  Giving  to  the  word  "interest"  this 
meaning,  there  had  been  no  "change  In  the 
Interest  title  or  possession  of  the  subject  of 
Insurance."  Plaintiff  had  continued  to  be 
sole  and  exclusive  owner  and  possessor  of 
the  property  Insured,  as  fully  and  completely 
as  theretofore.  Perhaps  that  with  the  real- 
ization of  his  having  to  let  the  property  go 
for  the  debts,  his  Interest  In  It  In  the  sense 
ot  his  attachment  to  It  or  of  tils  solldtnde 
or  concern  about  it  underwent  a  change;  but 
this  would  be  a  change  in  his  sentimental  in- 
terest and  the  stipulation  has  no  reference 
to  such.  If  it  had,  tiie  validity  of  standard 
poUdes  would  depend  not  upon  the  perma- 


nraey  of  the  legal  relations  of  the  assured  to 
the  property,  but  upon  the  constancy  of  his 
love  and  affection  for  it  Learned  counsel 
would  not  and  do  not  contend  that  such  a 
vague  and  unbuslnesa-llke  meaning  could  be 
attributed  to  the  word  "Interest"  as  used  in 
this  clause. 

We  are  further  of  opinion  that  there  was 
not  given  to  plaintiff  a  notice  of  sale  by  vir- 
tue of  a  mortgage,  within  the  meaning  of  the 
clause  that  the  policy  should  be  void  "If  no- 
tice be  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or 
trust  deed."  This  clause  most  be  read  in 
the  light  of  the  fact  that  in  some  states,  and 
notably  In  Pennsylvania,  the  home  of  the 
defendant  company,  there  is  such  a  thing  as 
enforcing  a  mortgage  extrajudicially,  by  sim- 
ply giving  notice  of  sale,  and  that  the  policy 
in  which  this  clause  Is  foxmd  is  what  la 
known  as  a  "Standard  Policy":  that  Is  to 
say,  not  a  document  drawn  up  specially  to 
evidence  this  particular  contract  of  insur- 
ance, but  a  printed  form  used  for  all  the  in- 
surance written  by  the  defendant— in  fact 
imposed  upon  the  defendant  by  a  statute  of 
the  state  of  its  domicile.  As  to  standard  pol- 
icies, see  9  Am.  &  Eng.  Ent^.  p.  222.  As  to 
enforcing  mortgages  by  mere  notice  of  sale, 
see  9  Ency.  Plead.  &  Prac.  pp.  Ill,  114,  166^ 
166,  783.  Bearing,  then.  In  mind  that  In  a 
number  of  states,  and  notably  in  the  home 
state  of  defendant  mortgages  may  be  enfor^ 
ced  In  two  ways— by  foreclosure  proceedings, 
and  by  an  extrajudicial  giving  of  notice  of 
sale— we  readily  see  what  is  meant  by  the 
stipulation,  "if  foreclosure  proceedings  be 
commenced  or  notice  given  of  the  sale  of  any 
property  covered  by  this  policy  by  virtue  of 
any  mortgage  or  trust  deed."  The  scope  and 
meaning  of  the  stipnlation  Is  then,  in  reality, 
this:  That  the  policy  shall  be  void  If  the 
Insured  confers  upon  the  mortgagee  the  right 
to  enforce  the  mortgage  extrajudicially,  by 
merely  giving  notice  of  sale^  and  such  mort- 
gagee proceedsto  oiforcethe  mortgage  In  that 
manner.  Evidently  the  condition  is  one 
which  can,  in  the  natnre  of  things,  have  no 
operation  In  this  state,  where  such  a  mode  of 
enforcing  mortgages  Is  unknown;  and,  as  a 
consequence,  in  this  state  the  clause  stands 
In  the  policy  as  mere  harmless  surplusage. 

The  remaining  question,  in  connection  with 
this  first  defense.  Is  whether  at  the  time  of 
the  fire  foreclosure  proceedings  had  been  com- 
menced, within  the  meaning  of  the  clause, 
**the  policy  shall  be  void  If  foreclosure  pro- 
ceedings are  commenced."  Strictly  speak- 
ing, there  is  In  this  state  no  such  thing  aa  a 
foreclosure  proceeding.  Here,  however,  as 
elsewhere^  mortgages  have  to.  be  enforced, 
and  this  clause  evidently  has  application  to 
whatever  proceedings  may  be  appropriate  for 
the  enforcement  of  mortgages. 

But  this  in  Louisiana  meins  judicial  pr» 
ceedings,  since  here  mortgages  are  not  oi- 
Corced  extrajudicially.  Waivers  ot  delays 
and  of  legal  forma  litiea  may  have  tbe  effect 
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of  tedUtatlng  and  expediting  very  mncb  the 
enforcement  of  tbe  mortgage  or  tbe  ft>recIo- 
sore  proceedings,  but  tb^  do  not  of  them^ 
selves  constitate  Bucb  enforcement  <a  ton- 
clomre  proceedings.  Tbey  are  matters  oS 
consent;  perbaps  of  reluctant  crasent,  still 
of  consent  Tli^  may  be  made,  as  bap- 
pened  in  tbe  prracnt  case,  for  the  very  pur- 
pose of  staving  off  foredosnre  proce«Ungs. 
Tbe  delay  obtained  In  consideration  ot  their 
being  made  mlgbt  be  of  a  whole  year*  <x  tbey 
might  be  made  when  the  mortgage  debt  bad 
yet  a  12  months  to  run,  nntil  the  lapse  of 
wUcb;  enforcement  or  foreclosnre  proceed- 
ings wonld  be  a  legal  impossibility.  They,  or 
moat  of  them,  are  not  lafreqnenUy  met  wltb 
In  tbe  -very  art  itself  In  which  tbe  m«tgage 
Is  given.  If  tbey  constltnte  a  commence- 
ment of  foreclosnre  proceedli^,  then  of  all 
sucb  mratgages  It  may  be  said  that  tbeir 
death  knell  began  to  be  soonded  slmoltane- 
oosly  with  tbeir  birth;  in  other  words,  that 
they  were  horn  dead.  We  tbink  that  in 
Louisiana  ^'commencement  of  foreclosure 
proceedings"  must  be  held  to  be  synonymons 
with  "filing  of  snit." 

It'  is  strenuously,  but  rather  vaguely,  ar- 
gued that  these  stipulatioDB  against  foreclo- 
snre and  change  of  interest  and  notice  of 
sale  were  Inserted  as  a  protection  against 
tbe  greater  mwal  risk  which  a  diminution  of 
motive  on  tbe  part  of  the  iiwured  to  preserve 
the  property,  consequent  up<m  a  diminution 
of  bis  interest  therein,  would  bring  about, 
and  that  under  tbe  facts  of  the  case  there 
was  such  a  diminution  of  Interest  and  of  mo- 
tive, and  such  increment  of  risk,  the  insured 
having  fully  realized  that  the  property  was 
lost  to  him — shaving.  In  fact,  as  it  were, 
abandoned  it  to  his  creditors—and  that  conse- 
quently the  contingency  sought  to  be  guarded 
against  by  the  stipulations  had  come  about, 
and  the  policy  become  void,  at  the  date  of 
the  Are.  The  argument  is  only  apeclous. 
The  answer  is  that,  taking  the  word  "Inter- 
est^' In  the  sense  of  proprietary  or  Insurable 
Interest,  the  insured  bad  as  plenary  interest 
in  the  property  at  the  time  of  the  fire  as  he 
had  Iiad  theretofore,  and  that,  so  far  aa  dlml- 
nutioo  of  motive  In  preserving  the  property 
is  concerned,  the  policy  does  not  undertake 
to  stipulate  sweeplngly  against  any  and  all 
diminution  of'  motive,  from  whatever  cause, 
but  only  against  such  as  might  result  from 
tbe  occurrence  of  certain  specified  contin- 
gencies, namely,  those  of  foreclosnre  and 
change  of  Interest  and  notice  of  sale,  and  that 
these  omtingencles  thus  specifically  stipulat- 
ed against  have  not  happened,  or,  at  any  rate, 
are  held  in  this  opinion  not  to  have  hap- 
pened. 

Concluding,  then,  that  the  first  defense  is 
not  good,  and  that  the  policy  was  in  full 
force  when  the  fire  occurred,  we  have  to  con- 
sider the  second  defense— that  the  amount 
claimed  la  excessive. 

The  insurance  was  98,000,  and  tbe  entire 
amount,  less  $30,  theretofore  paid  for  a  par- 
tial loss,  is  demanded.  It  tias  been  seen  that 
86  S0.-1S 


the  properly  as  a  whole— dut  Is  to  say,  the 
buildings,  togetner  with  the  lot  they  stood 
on— could  not  b«  sold  at  auction  for  f7,70a 
If  from  the  $7,700  is  deducted  the  value  of 
the  naked  lot,  estimated  as  high  as  93,500, 
there  Is  left  an  amount  very  much  below  that 
claimed  by  plalntifl,  and  defendant  insists 
npon  that  mode  of  arriving  at  the  value  ot 
tbe  property.  But  It  is  a  very  common  thing 
for  property  not  to  bring  its  real  value  at 
auction,  and  In  fact  for  property  not  evea 
to  be  salable  at  Its  real  value;  and  what  tbe 
defendant  company  has  bound  Itself  to  make 
good  Is  not  tbe  market  value  of  tbe  propwty. 
but  Its  ^'actual  cash  value." 

How  this  actual  cash  vaine  Is  to  be  aseer- 
talned  la  stated  In  IS  Am.  ft  Eng.  Bncy.  ot 
Law,  p.  807,  as  follows: 

"Except  aa  otherwise  provided  by  valued 
policy  laws,  tbe  measure  of  tbe  insurer's  lia- 
bility In  case  of  a  destruction  of  the  build- 
ing is  the  fair  value  of  tbe  property  destroy- 
ed, or,' as  it  has  been  put,  the  intrinsic  value 
of  the  building,  not  tbe  coat  of  rebuilding,  nor 
the  diflTerence  In  the  value  of  the  ground  with 
and  without  fhe  building.  And  it  Is  the  real 
value  of  the  building  as  such,  not  its  relative 
value  to  the  Insured.** 

In  a  note  to  the  above  we  find  the  follow- 
ing: 

"The  insurer  cannot  complain  if  be  pays  no 
more  than  the  value  of  the  property  he  has 
insured,  no  more  than  the  sum  insured  npon 
it,  and  no  more  than  the  Interest  of  the  In- 
sured at  tbe  time  of  the  loss.  He  thus  pays 
no  more  than  an  indemnity  under  his  con- 
tract. It  is  no  defense  to  him  that  tbe  loss 
may,  by  reason  of  other  collateral  and  inde- 
pendent contracts,  give  an  advantage  to  the 
insured.  Washington  Mills  Emery  Mfg.  Go. 
V.  Weymouth,  etc.,  Mutual  Fire  Insurance 
Co.,  13&  Mass.  COS." 

In  the  instant  case  the  Insured  property 
cost  originally  98,061,  and  improvements  had 
been  added  to  it.  Tbe  cost  of  rebuilding 
would  have  been  at  least  20  per  cent  greater, 
owing  to  the  rise  In  the  price  of  material  and 
labor.  The  deterioration  is  estimated  at  10 
per  cent  Plaintiff  testified  the  insured  prop- 
erty was  worth  $8,600.  Under  all  the  cir- 
cumstances, we  think  tbe  judge  a  quo  waa 
right  In  allowing  the  fnll  amount  of  tbe  In- 
surance. 

Judgment  affirm  ed, 


(lU  lA  1027) 

No.  U.649. 
Succession  of  ALEXANDER. 
(Supreme  Court  of  Looisiaua.    Nov.  3,  1003.) 

8BRTICS8  AS  NURSE  —  COMPENSATION  —  PUB- 
SCBIPTION— VERBAL  DONATIONS- 
CIAIHS  AOAINST  ESTATE. 
1.  Fire  dollars  a  day  (of  24  hours)  ia  not  ao  tm- 
reasoneble  charge  for  board  and  lodging  and  the 
services  of  a  (nonprofeasionabie)  sick  nurse  to  a 
patient  afflicted  in  mind  and  body,  having  otTen- 
fltve  Borefl  to  be  dressed,  and  who  is  utterly 
helpleas.  bat  the  claim  therefor  la  prescribed 
by  one  year. 
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2.  Verbal  donations  of  movable  property  hy 
perGona  since  deceased  should  be  clearly  prov- 
ed, bnt,  when  proved  to  the  satisfaction  of  the 
conrLthey  vilf  be  sostained. 

3.  Where  a  person  presents  a  bill  to  an  ad- 
ministrator for  washing  a  corpse,  which  is  re- 
fused recognition  as  excessive,  a  claim  for  an 
additional  amonnt  for  alleged  additional  work, 
asserted  as  an  afterthoagbt,  and  hj  waj  of  op- 
position to  the  adtolnistrator's  accoimt»  ll  not 
Mititled  to  much  consideration. 

(SyUabaa  by  the  Gonrt) 

AppMl  from  OtTll  District  Conrt,  Parlib  of 
Orleans;  Thomas  Q  W.  Ellis,  Judg& 

In  tiw  matter  of  tbe  succession  <a  Mary 
Jane  Alexander.  From  a  Judgmmt  amend- 
ing tbe  final  account  of  tlw  administrator  and 
allowing  certain  acconntit  ttie  administrator 
appeals.  Modified. 

James  Wilkinson  and  A.  J.  Cahlll,  for  ap* 
pellant,  administrator.  Albert  Toorhies,  for 
appellee  Mrs.  Isabella  Langlumfi.  B.  A. 
Tlchenor,  for  appellee  Merchants'  Ins.  Co. 
H.  M.  Ansley,  for  appellee  P.  J.  McMahon. 
Benjamin  Bice  Forman  and  Ij.  L.  JAbatt,  for 
appellee  James  Douglas,  tniBtee.  Samuel  I* 
Gllmore,  City  Atty.,  for  appellee  city  of  New 
Orleans.  Stafford  &  Lambert,  for  appellee 
J.  T.  Brady.  Francis  Charles  Zacbarle,  for 
appellee  tax  collector.  M.  8.  Maboney,  notary 
pabli^  in  pro.  per. 

MONROE,  J.  The  administrator  of  this 
succession  appeals  from  a  Judgment  ordering 
the  amendment  of  his  final  account,  and 
complains  that  tbe  Judge  a  quo  erred  In  In- 
creasing the  amount  allowed  Mrs.  M.  O. 
Leroy  from  $5  to  $20,  and  In  allowing  Mrs. 
Langlnmd,  represented  by  her  husband, 
.  George  Langlnmfi,  more  than  she  la  entitled, 
to, 

Mra.  Leroy  presented  a  bill  to  the  admln- 
latrator  for  f  15  for  washing  the  corpse  of  the 
deceased  and  preparing  It  for  burial.  She 
was  placed  on  the  account  for  $6,  whereupon 
she  filed  an  opposition  claiming  960.  wh«eof 
94S  la  for  nursing.  It  Is  shown  that  the 
usual  charge  for  washing  a  corpse  Is  $5,  and 
that  the  charge  for  nur^g  was  an  after- 
thought. The  Judgment  appealed  from  must 
therefore  be  amended  as  to  this  item. 

Mrs.  Langlumd  presented  a  bill  for  (1,67S, 
which  the  administrator,  through  his  attor- 
ney, refused  to  recognize.  Her  husband  then 
brought  suit  against  the  succession,  in  which 
he  alleged  that  his  wife  bad  nursed  Miss 
Alexander  for  11  months  prior  to  her  death, 
and  that  her  services,  at  $S  per  day,  were 
worth  the  amount  charged.  By  supplement- 
al petition,  filed  by  consent  In  lieu  of  tbe 
original,  tbe  petitioner  alleged  that  Mrs. 
Lauglumd  "did  not  act  in  a  menial  capacity, 
or  as  a  domestic  on  the  premises  of  the  de- 
ceased, bnt  that  the  latter  came,  or  bad  her- 
self transported,  to  tbe  petitioner'a  premises, 
where  she  was  attended  to,  not  by  the 
month,  or  year,  bnt  to  be  taken  care  of 
through  her  whole  Illness,  during  which  time 
she  Jived  with  datendant  [petitioner];  that 


Mrs.  lAnglumg  [petitioner's  wife]  attended  to 
the  purchase  of  all  necessaries,  and,  under 
physicians'  directions,  administered  thesame; 
furnished  to  her  food  and  beverage,  which 
she  had  to  administer  herself,  as  the  patient 
was  perfectly  helpless  and  paralyaed;  that 
all  victuals  were  furnished  to  her  by  the  pe- 
titioner; that  petitioner  had  to  do  all  the 
washing  of  h^  clothes  and  sheets,  as  wash- 
erwomen declined  doing  the  same.  Where- 
fore petitioner  prays  *  *  *  as  In  the 
original  petition." 

The  administrator  pleaded  the  prescription 
of  one  year,  which  being  sustained,  It  was 
held  that  so  much  of  the  claim  as  related  to 
services  rendered  prior  to  February  8,  1901. 
was  barred.  The  administrator  then  answer- 
ed, alleging  that,  if  any  services  were  ren- 
dered, they  were  not  worth  oxet  (40  per 
month;  that  Mrs.  Langlumfi  received  $315 
for  such  services  up  to  September,  1900.  and 
that  she  collected  rents  for  account  of  Miss 
Alexander,  at  the  rate  of  (42,50  per  month, 
from  June  1,  1809,  to  May  1,  1900,  and  has 
retained  the  furniture  and  other  vSedB  left 
by  her  at  her  deatb.  And  he  prayed  Jodf- 
ment  In  reconvention  therefor. 

Thereafter  tbe  administrator  filed  his  ac- 
connt  and  Langlumg  opposed  the  same, 
claiming  (1,675  for  nursing  done  by  his  wife, 
and  the  additional  sum  of  (1,100  (being  at 
the  rate  of  (100  a  month  for  11  months)  for 
board,  lodging,  washing,  etc  This  latter 
claim  has,  howerer,  been  abandoned,  and 
the  opponent  stands  on  the  claim  as  asserted 
in  the  petition  originally  filed,  which  has 
been  tried  as  an  opposition  to  tiie  account. 

It  appears  from  tbe  evidence  that  Mies 
Alexander  was  living  In  a  house  owned  by 
her  on  Bampart  street.  In  this  city;  that 
Mrs.  Langlnmd  rented  two  rooms  thereiii. 
which  she  occupied  with  her  children;  and 
that  she  furnished  meals  to  the  owner,  foi 
which  she  charged  25  cents  a  day.  It  fur- 
ther appears  that  In  February.  1900,  Miss 
Alexander  was  badly  burned  about  the 
tliroat,  arms,  and  hands,  and  that  Mrs.  Lang- 
lumg  thereafter  waited  on  and  nursed  her; 
that  some  three  months  later  (probably  about 
June  let)  Mrs.  Langlum6  rented  and  moved 
into  a  house  on  Baronne  street,  and  that 
Miss  Alexander  went  with  her,  there  being 
An  agreement  that  she  was  to  be  charged  (15 
a  month  for  her  board,  but  no  agreement,  so 
far  as  the  evidence  shows,  with  regard  to 
nursing  and  attendance  In  September,  1900. 
however  (probably  the  4th),  Mrs.  Langlmnfi 
was  paid  (315  as  in  full  for  nursing  and  at- 
tendance up  to  that  date,  or,  say,  at  the  rate 
of  (45  per  month  for  seven  months.  Miss 
Alexander's  condition  did  not  thereafter  Im- 
prove On  the  contrary.  It  continued  to  get 
worse,  until  on  June  12,  1901,  she  died.  In 
the  meanwhile  she  required  more  attention, 
which  was  given  her  most  patiently  and 
faithfully,  and  this  was  particularly  the  casa 
during  the  last  four  or  five  months  of  hei 
iUnen^  when  Mrs.  t<Bngliun6  was  called  up- 
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311  In  tte  nlffbt  as  wen  u  In  tiie  ^lay.  Un- 
these  drcimwtanceB  we  are  <^  opinion 
tibat  tbe  opponent  abonld  be  allowed  the 
amount  claimed— 1.  e.,  (5  a  day— from  Feb- 
niaTy.S  to  June  12,  1901.  As  (or  the  claim 
for  aerrlcea,  etc^  for  the  period  I>rlor  to  Feb- 
maiy  Sth,  the  plea  of  prescription  was  prop- 
erly anatalned.  OIt.  Cbde,  art  8584;  Yangbn 
&  Husband  T,  Torrell  &  Wade,  28  La,  Ann. 
62.  Tbe  evidence  aatisflea  qb  that  Miss  Alex- 
ander gave  the  piano,  which  baa  beoi  Invek^ 
torled  aa  belonging  to  her  anccesalon,  to  Mrs. 
Langlomft,  and  that  the  latter  baa  snffldently 
accounted  for  any  rents  that  she  may  liaTe 
cfdlected.  Her  dalm  to  any  other  personal 
effects  left  by  tbe  deceased  Is  not  Insisted  up- 
on,  Tbe  Jndge  a  qno  having  allowed  the  op- 
ponent compensation  at  the  rate  of  ^iOO  a 
month  from  and  after  Febmary  8,  1901,  his 
judgment  must  be  amended  fn  that  respect 
It  Is  tberefore  ordered,  adjudged,  and  de- 
creed ttat  the  Judgment  appealed  from  be 
amcaided  by  reflecting  tbe  demand  of  the  op- 
ponent Mrs.  M.  O.  Leroy,  and  dismissing  her 
opposltioB,  at  her  cost,  and  by  reducing  tbe 
amount  allowed  the  opponent  George  I«ang- 
InmA  from  9833.33  to  $625,  and,  as  amended, 
afllnned;  the  appellees  named  to  pay  the  cost 
of  the  appeal. 

(110  Zju  UNO) 

No.  14,060. 

COX  ct  ai.  T.  LSiA's  HBina 

(Supreme  Court  of  LouisiaDa.   Nor.  17,  190S.) 

WILL— PROBATB— ATTACK— FRAUD— PRjr- 
BCRIPTION— ACTIONS  FOR  NULLITY. 

1.  Proceedinga  leading  to  the  probate  of  a  will 
in  common  form  are  open  to  attack  from  those 
not  made  partleo  thereto  upon  any  grounds  that 
wonld  be  autScient  to  support  an  action  to  estab- 
liah  the  nonexistence  of  tbe  will. 

2.  Where  the  plaintiffs,  attacking  an  Instru- 
naent  probated  as  a  will,  rely  oa  a  charge  of 
firaud,  to  avoid  prescription,  the  charge  suonld 
be  specifically  made,  and  abonld  be  coupled  with 
averments  whidt,  ft  sustained,  would  acquit 
them  of  laches  in  the  matter  of  the  discovery  of 
the  fraud. 

3.  Actions  for  the  nullity  of  wills,  based  upon 
alleged  defects  In  the  manner  of  their  execu- 
tion, are  barred  by  the  prescription  of  five  years, 
nnder  Civ.  Code,  art  8942;  but  that  prescrip- 
tkm  Is  inapplicable  to  an  action,  the  purpose  of 
which  is  to  have  ft  decreed  that  an  instrument 
probated  in  common  form,  and  without  notice, 
as  a.  last  will,  was  never,  In  point  of  fact  sign- 
ed, and  that  the  mark  la  place  of  tbe  signature 
was  never  affixed,  by  the  putative  author. 

4.  The  pre«cripuon  of  five  years  given  by  OIv. 
Code,  art  3542,  is  not  applicable  to  a  suit 
brought  to  set  aside  and  vacate  a  judgmient  pro- 
bating a  forged  will,  and  recognliing  the  pre- 
tends heir  instituted  by  ft  Per  Blanchud^  J. 

On  Rehearing. 

5.  Actions  for  the  nullity  of  testaments  are 

prescribed  by  five  years.   Civ.  Code,  art.  3542. 

G.  Where  no  testament  has  been  made,  and 
that  which  purports  to  be  a  testament  has  been 
probated,  the  suit  to  annnl  does  not  fall  within 
the  five-yeaia  term  of  prescription. 

7.  The  issues  came  oefore  the  court  on  the 
hearing  of  an  exception  which  admits  tern- 
porarily  the  facts  alleged. 

Y  2.  Sm  Umltatlos  ct  Aettens,  vol.  U,  CratTDlr 
f  701. 


8.  Thev  sre.  In  substance,  that  there  was  no 
win  St  all,  and  by  implication,  at  least  suggests 
a  wrong.  Into  wtiich  inquiry  should  be  msde, 
and  therefore  the  case  is  remanded. 

tSyllaboa  by  tbe  Court) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Walter  Byers  Bommervllle,  Judge. 

Action  by  Robert  M.  Oox  and  othera 
against  the  heirs  of  W.  O.  Lea.  Judgment 
for  defendants,  and  plalntUEs  anwaL  Mod- 
ified. 

Boatner,  Dodds  ft  Boatner,  for  appellants. 
Fanner,  Henderson  ft  Fenner,  for  appellees. 

MONROB,  J.  The  plalntUfs,  suing  as  the 
beira  at  law  of  Mary  Jane  Cox,  predeceased 
wife  of  William  O.  Lea,  deceased,  allege.  In 
substance,  that  the  two  persons  named  were 
married  In  MiSBissIppi  In  1856,  with  the  in- 
teutlon  of  establishing  their  domicile  in  Lou- 
isiana, and  that  they  thereafter  came  to  this 
state,  and  lived  here  until  the  death  of  Mi's. 
Lea,  in  1892;  that  William  0.  Lea,  at  or 
shortly  after  his  marriage,  received  $15,000, 
and  27  negro  slaves,  as  the  inheritance  of  his 
wife,  and  converted  the  same  to  the  use  of 
the  community;  that  In  June,  1802,  he  pre- 
sented to  the  civil  district  court  an  instru- 
ment in  writing  purporting  to  be  tbe  last 
will  and  testament  of  his  deceased  wife,  by 
public  act  "dictated  to  the  notary,  in  the 
presence  of  the  witnesses,  reduced  to  writ- 
ing by  him,  to  her  and  their  presence,  read 
over  to  and  approved'  by  testatrix,  and  signed 
by  her,  by  the  making  of  her  mark,  she  being 
too  weak,  from  illness,  to  sign  tbe  same," 
and  further  purporttog  to  bequeath  all  the 
property  of  which  sbe  might  die  possessed  to 
her  husband,  and  that  oh  the  same  day  said 
instrument  was  ordered  to  be  registered  and 
executed,  and  said  Lea  was  recognized  as 
sole  heir  and  universal  legatee  of  his  wife, 
and  put  in  possession  of  her  estate;  that  the 
property  Included  in  said  decree  was  acquir- 
ed during  the  marriage,  and  fell  Into  the 
community;  that  an  undivided  half  Interest 
therein  vested  in  petitioners,  as  tbe  heirs  of 
the  decedent  subject  to  the  usufruct  for  life, 
of  the  surviving  spouse,  and  that  petition- 
ers' right  of  action  did  not  arise  until  bis 
death;  that  tbe  Instrument  purporting  to  be 
the  last  will  of  Mrs.  Lea  was  not  in  fact 
her  act  and  deed,  and  tliat  the  recitals  to 
tbe  effect  that  It  was  dictated,  approved,  and 
signed  by  her,  by  making  her  mark,  are  un- 
true; that,  at  the  time  said  paper  was  writ- 
ten, Mrs.  Lea  was  unconscious  and  speech- 
less, and  said  nothing  in  dictation  or  in  ap-' 
proval  thereof,  nor  did  she  sign  her  name,  or 
attempt  to  do  so;  that  at  the  request  of  the 
notary,  one  of  the  witnesses  raised  her  to  a 
sitting  position  In  the  bed,  and  attempted  to 
place  a  pen  in  her  hand,  but  that  her  nerve- 
less Angers  refused  to  grasp  the  pen,  and  she 
did  not  make  the  mark  which  appears  as  hers 
on  said  Instrument  and  which  the  notary 
recites  was  made  by  her,  being  physically  In- 
capable of  doing  so,  and  mentally  incapable 


Digitized  by 


Google 


276 


86  SOUTHBBN  REPOBTBB. 


(La. 


of  knowing  tbe  object  and  purpose  of  the 
same;  that,  for  these  reasons,  and  for  the 
further  reason  that  It  was  rendered  ex  parte 
and  without  notice  to  petitioners,  or  the  ap- 
pointment of  an  attorney  for  abeeiit  heirs, 
the  Judgment  ordering  the  execution  of  said 
Instrument  as  the  last  will  of  Mrs.  Lea  Is 
nvll. 

Plaintiffs  furtbor  allege  that  William  O. 
Lea  died  In  New  Orleans  In  March,  1901, 
and  that  tbe  defendants  herein  were  a  few 
days  later  sent  Into  possession  of  his  estate, 
aa  bis  heirs  at  law,  by  virtue  of  a  Judgment 
of  tbe  clTll  district  court,  and  that  said 
Judgment  Is  void  aa  to  petitioners  because 
rendered  ex  parte  and  without  citation,  but 
that  the  defendants,  having  accepted  the  suc- 
cession of  said  Lea,  purely  and  simply,  are 
liable  for  Its  debts.  They  pray  that  a  cu- 
rator Ad  hoc  be  appointed  to  represent  cer- 
tain of  the  defendants  who  reside  elsewhere, 
and,  the  parties  being  cited,  that  the  probate 
of  "the  Instrument  purporting  to  be  tbe  will 
of  tbe  said  Mrs.  Lea,  and  the  decree  *  *  * 
ordering  tbe  execution  thereof,  *  *  *  be 
decreed  null  and  void,  and  that  the  said  in- 
strument be  declared  not  to  have  been  the 
will  and  testament  of  the  said  Mrs.  William 
O.  I<ea,"  and  that  petitioners  be  recognized 
as  the  heirs  of  said  decedent,  and  have  Judg- 
ment against  tbe  estate  and  belrs  of  Wil- 
liam O.  Lea  for  ¥15,000,  with  interest,  "and 
be  recognized  as  the  owners  of  an  undivided 
one-half  Interest  In  the  property  described  in 
tbe  petition  of  the  said  William  O.  Lea  pray- 
ing for  tbe  execution  of  tbe  alleged  last  vriU 
and  testament  of  his  said  deceased  wife,  and 
that  the  same  be  sold  In  due  course  of  lav 
to  effect  a  partition  thereof." 

To  this  the  resident  defendants  pleaded 
tbe  prescription  of  five  years,  in  which  the 
nonresident  defendants  concurred,  after  a 
plea  to  the  Jurisdiction,  with  respect  to  any 
demands  against  them  save  such  as  relate 
to  tbe  nullity  of  the  will  and  the  ownership 
of  tbe  real  estate  described.  Thereafter  tbe 
plaintiffs  filed  a  supplemental  petition  al- 
leging "that  they  were  not  aware  of  the 
frauds  practiced  In  the  confection  of  the  writ- 
ten instrument  purporting  to  be  the  last  will 
and  testament  of  the  said  Mrs,  William  O. 
Lea,  deceased,  as  set  forth  In  their  said  orig- 
inal petition,  until  after  the  death  of  tbe  said 
William  0.  Lea,  to  wit,  until  after  March  7, 
1901,  and  that  tbey  failed  to  Institute  at  an 
earlier  date  their  suit  to  annul  the  probate  of 
the  said  written  Instrument  only  because  of 
their  Ignorance  of  tlie  aforesaid  frauds,  and 
their  belief,  up  to  the  time  of  tbe  death  of 
said  Lea,  that  tbe  said  Instrument  was  the 
genuine  will  of  their  said  deceased  sister." 
And  to  this  supplemental  petition  the  ex- 
ceptions previously  filed  were  renewed. 

In  maintaining  the  plea  of  prescription,  the 
Judge  a  quo  said: 

"Tbe  real  object  of  the  suit  Is  to  annul  the 
will  of  Mrs.  Lea  because  of  certain  alleged 
defects  In  its  confection,  and  tbe  plaktlffB 


cannot  escape  from  that  position  by  alleging 
that  the  instrument  acted  upon  by  tbe  dis- 
trict court  Is  not  the  will  of  Mrs.  I^ea.  It  Is 
such  an  instrument,  unless  tliat  instrument 
is  forged,  or  other  fraud  has  been  practiced, 
none  of  which  Ib  charged  in  this  caae  with 
the  deflniteness  to  admit  of  proof." 

Opinion. 

By  the  Judgment  of  a  court  of  competent 
Jurisdiction,  recognizing  the  instrument  pre- 
sented to  it,  and  ordering  it  to  be  registered 
and  executed  as  the  last  will  of  Mrs.  Lea« 
that  Instrument,  whether  possessing  It  origi- 
nally or  not,  acquired  the  quality,  prima 
facie,  of  a  testamentary  disposition,  and  be- 
came a  muniment  of  title,  under  which  cer- 
tain property  has  since  been  bold  by  the 
person  named  as  universal  legatee  and  by  his 
belrs,  the  present  defendants.  And  If  tbelr 
possession  Iiad  continued  for  another  year 
this  action  would,  perhaps,  have  been  barred 
by  tbe  prescription  of  10  years,  since  the  ti- 
tle under  which  tbey  bold  is  valid  upon  its 
face,  is  translative  of  the  property,  and,  for 
aught  that  appears,  tliey  have  been  posses- 
sors In  good  faith.  But  the  10  years  had  not 
elapsed  when  the  action  was  brought,  and,  as 
the  proceedings  leading  to  the  probate  of  the 
alleged  will  were  ex  parte,  tbey  are  open 
to  attack  ui>on  any  grounds  that  would  be 
sufficient  to  support  an  action  to  annul,  or 
to  establish  the  nonexistence  of  the  instru- 
ment itself;  hence,  if  tbe  grounds  relied  on 
by  the  plaintiffs  are  sufficient  for  the  latter 
purpose,  they  are  sufficient  for  tbe  former. 
Sophie  T.  Duplessis,  2  La.  Ann.  725;  Pro- 
vost's Heirs  V.  Provost,  13  La.  Ann.  574;  Suc- 
cession of  Justus,  45  La.  Ann.  192,  12  South. 
130. 

To  the  action,  as  brought,  the  defendants 
plead  tbe  prescription  of  five  years,  under 
Civ.  Code.  art.  3542,  which  reads:  "The  fol- 
lowing actions  are  prescribed  by  five  years: 
That  for  the  nullity  or  rescission  of  con- 
trncts,  testaments,  or  other  acts.  •  • 
This  Is  a  statute  of  repose,  adopted  with  ref- 
erence to  attacks  upon  cmtracts,  testaments, 
and  other  acts  originally  void,  or  voidable, 
rather  than  to  actions  for  the  nullity  of 
transactions,  and  instruments  which,  being 
originally  valid,  are  invulnerable  and  require 
no  other  support  than  their  own  validity. 
But  whether  with  regard  to  the  one  class  or 
tbe  other,  the  lawmaker  says  to  all  who 
may  be  concerned:  "It  Is  to  the  Interest  of 
the  community  that  rights  dependent  upon 
these  contracts,  testaments,  and  other  acta 
shall  not  be  held  indefinitely  in  suspense; 
and,  unless  you  present  yourself  within  five 
years,  the  law  will  cond(»ie  their  defects, 
supposed  or  real,  and  you  shall  not  be  heard 
thereafter  to  complain  of  them."  And  tliis 
declaration  Is  found  In,  and  la  to  be  con- 
strued with,  the  same  law  that  prescribes, 
on  pain  of  nullity,  the  forms  in  which  testa- 
ments shall  be  made.  It  follows,  therefore, 
that  a  testamoi^  Tdd  by  reason  of  certais 
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defects,  mar  neTertheleu  exist,  within  tbe 
contemplation  of  law,  and  that  sach  defects 
are  foislven  by  the  law,  and,  by  operation  of 
the  law,  are  presumed  to  be  forgiven  by  those 
who  might  omnplain  of  them,  imlesa  their 
complaints  tie  nu^e  within  the  time  pre- 
scribed. 

The  rule  thus  stated  presupposes,  however, 
the  actual  existence  of  the  testament,  and 
that  its  dispositions  are  not  In  contravention 
of  public  policy  or  morals;  and  It  Is  subject 
to  the  exception  that  an  action  of  nullity  may 
be  maintained,  notwithstanding  the  lapse  of 
time  prescribed,  if  it  Is  founded  upon  a 
charge  of  fraud,  specifically  made,  and 
coapled  vrlth  averments  which,  if  sustained, 
would  be  sufficient  to  acquit  the  person  bring- 
ing it  of  laches  in  tbe  matter  at  tbe  discov- 
ery of  the  fraud. 

As  to  the  presumption  first  mentioned,  the 
statute  speaks  for  itself,  in  referring  to  "con- 
tracts, testaments  and  other  acts**  as  exist- 
ing things;  and  whilst,  In  tbe  Instant  case,  if 
Mrs.  Lea  left  no  testament,  the  statute  has 
no  application,  upon  the  other  hand,  if,  in 
point  of  fact,  she  left  a  testament,  however 
defective,  the  plaintiffs  cannot  now  be  beard 
to  attack  Its  validity,  save  upon  the  ground 
that  it  contravenes  public  policy  or  morals, 
or  that  It  was  executed  In  fraud,  for  whidi 
the  defendants  are  responsible,  and  with  re- 
spect to  the  discovery  of  which  tin  plalntUfs 
have  been  guilty  ot  no  laches. 

As  to  the  presumption  next  mentioned,  the 
law  does  not  ordinarily  condone  acts  in  con- 
travention of  public  policy  or  morals;  and 
where  it  has  been  held  that  tbe  prescription 
here  invoked  was  Inapplicable  because  the 
act,  contract,  or  testament  attacked  was  void 
ab  initio,  It  has  nsually,  if  not  always,  been 
In  cases  where  the  nullity  was  founded  in  con- 
siderations of  that  cbaracter.   Thus  in  La- 
grange V.  Barre,  11  Rob.  311,  which  was  an 
action  to  annul  a  donation  on  the  ground  that 
tbe  donor  bad  parted  with  his  entire  estate, 
and  in  which  it  was  held  that  the  prescrip- 
tion of  five  years  did  not  apply,  the  court 
said:    "That  the  nullity  pronouncefd  by  the 
article  14S4  Is  based  upon  motives  of  good 
order,  and  that  the  act  done  in  contravention 
of  Its  prohibition  is  against  good  morals,  can 
bardly  be  doubted,  and  will  easily  be  under- 
stood."   Even  In  such  cases,  however,  the 
matter  Is  within  the  control  of  the  lawmak- 
ing department,  and  the  exercise  of  Its  pow- 
er Is  illustrated  in  the  third  paragraph  of  the 
article  of  the  Code  which  we  are  now  con- 
sidering, under  which  actions  In  reduction  of 
donations  to  the  prejudice  of  forced  heirs 
are  held  to  be  prescribed,  though  the  law  pro- 
viding for  tbe  legitime  Is,  no  doubt,  as  much 
a  role  of  public  order  as  that  which  prohib- 
its >  man  from  giving  away  his  entire  es- 
tate. ' 

TTpon  the  other  hand,  it  Is  well  settled  that 
wbere  the  nullity  upon  which  the  attack  Is 
based  consists  of  defects  of  form,  or  is  found- 
ed In  private  interest,  It  is  condoned  by  the 


lapse  of  the  time  prescribed.  Yaugban  t. 
ChrlsUne,  8  La.  Ann.  328;  Calais  v.  Semere, 
10  La.  Ann.  681:  MUler  v.  Milter  et  aU  S2 
La.  Ann.  441;  Heirs  of  Miller  v.  Ober,  Wilds 
et  at.,  34  La.  Ann.  592;  Heirs  of  Barrow  T. 
Barrow,  38  La.  Ann.  651;  Webb  et  al.  T. 
Keller,  30  La.  Ann.  55,  1  South.  423;  Succes- 
sion of  Justus,  45  La.  Ann.  190,  12  South. 
130;  Brownson  v.  Weeks.  47  La.  Ann.  1012, 
17  South.  489;  Jones  et  al.  v.  Jones  et  al.,  61 
La.  Ann.  643,  25  South.  36& 

The  ^c^tlon  mentioned,  by  virtue  of 
which  an  action  for  nullity  may  be  brought 
notwithstanding  the  role  of  prescription,  ex- 
ists (1)  because  there  is  a  rale  to  which  It 
can  be  applied;  and  (2)  because  fraud,  when 
established,  cuts  down  everything.  Ccmsld- 
ering  it  in  Its  relation  to  the  case  at  bar,  no 
charge  of  fraud,  specific  or  otherwise,  IS 
made  either  in  the  original  or  supplemental 
petition,  as  against  the  defendants  or  their 
author  In  title;  and,  whilst  it  Is  true  that  the 
acts  with  which  the  notary  and  perhaps  the 
witnesses  are  charged,  of  themselves,  con- 
stitute fraud,  it  Is  fraud  imputed  to  them, 
and  not  to  the  defendants,  and  it  is  nowhere 
alleged  or  suggested  that  the  defendants  or 
their  author  were  present  when  It  was  com- 
mitted, or  that  they  participated  in,  or  were 
at  any  time  cognizant  of,  it;  nor  do  the 
plalntiCts  offer  any  explanation  of  the  fact 
that  they  only  discovered  the  alleged  fraud 
nine  years  or  more  aft'er  it  had  been  com- 
mitted, and  after  the  death  of  tbe  immediate 
beneficiary,  who  In  the  meanwhile  had  re- 
mained in  undisturbed  possession  of  the 
property  here  claimed.  Under  these  circum- 
stances, we  agree  with  the  Judge  a  quo  that, 
in  so  far  as  this  might  be  regarded  as  an 
action  to  annul  an  existing  testament,  it  Is 
barred  by  the  prescription  pleaded.  We  do 
not,  however,  concur  in  the  view  that,  upon 
the  face  of  the  petition.  It  is  nothing  more 
than  an  action  to  annul,  If  it  can  properly  be 
BO  regarded  at  all.  The  declared  purpose,  as 
we  understand  it,  Is  to  recover  tbe  property 
held  by  the  defendants,  by  having  It  decreed 
that  the  Instrument  which  serves  as  their 
muniment  of  title  never  existed  or  possessed 
the  quality  of  a  testamentary  disposition,  be- 
cause, as  the  plaintiffs  allege,  the  putative 
testatrix  never,  in  point  of  fac^  signed  or  af- 
fixed her  mark  to  it  And  for  such  an  ac- 
tion the  article  of  the  Code  relied  on  estab- 
lishes no  rule  of  prescription.  If,  therefore, 
the  allegation  mentioned  be  true,  the  fact  al- 
leged is  sufficient,  without  any  charge  of 
fraud,  to  entitle  the  plaintiffs  to  a  Judgment, 
all  other  inquiry  being  superfluous;  and,  If  It 
be  untrue,  all  other  inquiry  Is  barred  by  pre- 
scription, and  the  plaintiffs*  case  is  at  an  end. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
annnlled.  avoided,  and  reversed  In  so  far  as 
It  maintains  the  plea  of  prescription  as 
against  the  right  of  tbe  plaintiffs  to  show 
tbat  the  instrument  attacked,  purporting  to 
be  the  last  will  of  Mrs.  Mary  Jane  Lea,  was 
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never  actually  signed  by  her  by  making  ber 
maA;  and  It  la  further  decreed  that  In  all 
other  respectfl  said  judgment  be  affirmed, 
and  that  this  cause  be  remanded  to  the  dis- 
trict court,  to  be  beard  only  upon  the  lasna 
above  stated;  the  costs  of  appeal  to  be  paid 
by  the  defendants,  appellen,  and  those  of 
the  lover  court  to  await  the  final  Jodgment 
In  the  case. 

BLANGHAKD,  J.,  concmrs  In  the  (pinion 
and  decree  in  so  far  as  it  reverses  the  Judg- 
ment appealed  from  and  remands  the  cai»e. 
He  hands  down  a  separate  opinion  eqiress- 
Ive  of  hla  views. 

BLANOHARD,  J.  (concurring).  Plalntifra 
assert  this  to  be  a  petitory  action  brought  by 
themselves,  as  the  heirs  of  Mrs.  Mary  Jane 
Lea,  to  recover  their  Inheritance;  that  the 
heirs  of  William  O.  Lea,  being  the  persons  in 
possession,  are  made  defendants,  and,  by 
way  of  anticipation  of  the  defense,  they 
Q;)laIntIfl'B)  show  that  defendants  claim  to 
hold  the  property  under  a  certain  Instru- 
ment pnrportli^  to  be  the  last  vlll  of  Mrs. 
Lea. 

But  this  inatmment,  plaintiffs  allege,  is 
spurious;  that  at  the  time  of  Its  pretended 
execution  Mrs.  Lea  was  in  extremU  mortia 
unconscious  and  speechless;  mat  she  did  not 
dictate  the  will;  that  she  could  not  hear  It 
when  read  to  her;  that  she  could  not  and 
did  not  approve  It;  that  she  could  not  and 
did  not  sign  it,  even  by  making  her  mark; 
and,  finally,  that  the  paper  was  wholly  the 
act  and  deed  of  the  notary,  not  that  of  the 
pretended  testatrix. 

Defendants,  on  the  other  hand,  assert  the 
action  to  be  one  to  annul  a  testament  exe- 
cuted In  nuncupative  form  by  public  act  and 
duly  probated  In  the  year  1892,  upon  the 
ground  that  the  recitals  made  In  the  no^ 
tarlal  act,  that  the  testamentary  dispositions 
were  dictated  by  the  testatrix  and  that  she 
assented  to  the  same  after  they  w«re  read 
to  her,  are  untrue. 

Their  contention  is  that  plalntifFs  brought 
the  action  primarily  to  annul  and  set  aside 
the  will,  and,  secondarily,  in  the  event  that 
they  should  succeed  in  annulling  the  will,  to 
recover  the  estate  of  Mrs.  Lea. 

Tbey  interposed,  by  way  of  exception,  the 
plea  of  prescription  of  five  years,  which  the 
court  a  qua  sustained,  dismissing  the  suit. 
Plaintiffs  appeal. 

The  sabBtance  of  the  averments  of  the 
petition  are:— 

That  Mary  Jane  Cox  married  William  O. 
In  the  State  of  Mississippi  in  the  year 
1856,  and  that  they  established  their  matrl- 
monlal  domicile  In  Louisiana,  making  thelC 
home  In  New  Orleans. 

That  her  husband  received  shortly  after 
the  marriage,  as  ber  inheritance,  the  sum  of 
fifteen  thousand  dollars,  which  he  converted 
to  the  use  of  the  community  existing  be- 
tween them. 


That  there  was  acquired  during  the  mar- 
riage a  large  amount  of  property,  which  is 
set  forth  in  detail,  and  which  was  on  hand 
and  belonging  to  the  commnxdty  at  the  time 
of  the  wife's  death. 

That  Mrs.  Lea  died  In  March,  18&2,  with- 
out  forced  heirs  in  either  the  ascending  or 
descmdlng  line,  leaving  as  ber  heirs  at  law 
two  brothers  and  a  sister,  who  are  plaln- 
tifFs herein. 

That  in  Jane,  1892,  William  O.  Lea,  ber 
surviving  husband,  caused  to  be  probated  a 
certain  instrument  of  wilting  purporting  to 
be  her  last  will  and  testament,  executed  by 
public  act,  wherein  be  vab  constituted  her 
sole  heir  and  universal  legatee. 

That  the  probate  court  granted  a  decree 
ex  parte— no  attorney  for  absent  heirs  be- 
ing appointed—recognizing  the  said  W.  O. 
Lea  as  sole  heir  and  universal  legatee  and 
sending  him  Into  possession. 

That  all  the  property  affected  by  the  de- 
cree had  been  acquired  during  the  marriage 
and  was  community  in  character. 

That  an  undivided  one-half  Interest  th^e- 
in  vested  In  and  was  Inherited  by  petitioners 
on  the  death  of  their  sister,  subject  to  the 
usufruct  for  life  In  favor  of  the  surviving 
husband,  and  to  liquidation  and  settlement 
of  the  community. 

That  the  $15,000.00,  paraphernal  funds, 
which  W.  O.  Lea  had  received  for  account 
of  his  wife,  represented  an  indebtedness  due 
by  him  to  ber  estate,  and  that  on  the  liq- 
uidation of  the  community  petitioners  are  en- 
titled to  recover  that  sum  with  legal  interest, 
and,  also,  to  be  decreed  owners  of  ooe-half 
of  what  remains  of  the  community  estate 
after  payment  thereof. 

That  because  of  the  surviving  husband's 
rights  of  usufruct  during  his  lifetime,  peti- 
tioners' r^ht  of  action  to  recover  their  In- 
terest In  the  estate  did  not  arise  until  Ills 
death. 

With  regard  to  the  instrument  probated  as 
the  last  will  and  testament  of  Mrs.  Lea,  be- 
sides the  averments  hereinbefore  set  forth  as 
to  same.  It  Is  averred,  further,  that'  in  the 
alleged  confection  of  the  document,  at  the 
request  of  the  notary,  one  of  the  witnesses 
raised  Mrs.  Lea  to  a  sitting  position  In  bed 
and  attempted  to  place  a  pen  in  ber  hand 
to  make  her  mark,  but  that  ber  nerveless 
fingers  refused  to  grasp  the  pen  and  she  did 
not  make  the  mark  which  appears  on  said 
instrument  as  hers,  and  which  the  notary 
recites  was  made  by  her;  that  she  was  not 
capable  physically  of  doing  so.  or  mentally 
of  knowing  the  object  and  purpose  thereof. 

It  is  then  averred  tliat  in  consequence  of 
the  foregoing  facts  the  Judgment  of  the  pro- 
bate court  ordering  the  execution  of  the 
inatrummt  of  writing  as  the  lest  will  and 
testament  of  Mrs.  Lea  was  and  la  null  and 
void. 

That  William  O.  Lea  died  In  March,  1901, 
and  in  the  same  month  defendants  herein 
applied  to  be  recognized  as  his  heirs  at  law- 
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be  bavlng  died  Inteatate— and  to  be  put  In 
possea^OQ  of  hla  estate  aa  such,  and  a  decree 
to  tblB  ^ect  wee  entered  np. 

That  tbe  eald  decree  1>  TOld  In  ao  far  aa  It 
mar  effect  tbe  rlgbbi  ot  petltlonera,  tbe  eame 
baviDg  been  rendered  ex  parte  and  without 
citation;  tbat  by  tbelr  said  action  tbe  legal 
taeira  of  W.  O.  Lea  (defendanta  bereln)  are 
to  t>e  held  aa  having  accepted  bla  sacoesalon 
pnreiy  and  simply,  rendeilng  themaelres  lia- 
ble for  his  debts. 

Tbe  prayer  of  the  petition  Is  that  the  pro- 
bate of  the  Instmment  pnrporttiig  to  be  the 
wlU  of  Mts.  Lea,  and  the  decree  of  tbe  pro- 
bate court  ordering  tbe  execotlon  thereof, 
be  decreed  nnll  and  void,  and  that  the  said 
fnstroment  be  decreed  not  to  hare  been  ha 
will  and  testament;  that  petitioners  be  recog- 
nized as  the  helra  of  Mrs.  Lea;  that  as  such 
tbey  have  and  recover  Judgment  against  the 
estate  and  belts  of  W.  O.  Lea  (detendanta) 
for  the  $15,000.00  paraphernal  funds  herein- 
before referred  to;  and  that  they  tw  recog- 
nised aa  the  owners  of  an  undivided  one- 
half  interest  in  the  property  pertaining  to  the 
community  at  tbe  time  of  Mrs.  Lea's  death, 
etc. 

The  allegations  of  the  petition  charge,  In 
effledv  the  Instrtuuent  purporting  to  be  the 
win  of  Mra.  Lea  to  have  been  concocted  In 
fnvA  and  consummated  In  forgery.  To  do 
this  It  was  not  necessary  that  the  words 
"^ud"  and  *Yorgery"  should  be  specifical- 
ly used.  It  la  tbe  substance  of  things  the 
law  concerns  Itself  about 

I  consider  tbe  petition  does  charge  fraud 
and  fOrgny  with  all  requisite  deflnltenesa,  for 
the  charge  Is  made,  not  by  the  use  of  general 
temiM,  not  by  stating  legal  conclusfons,  but 
by  detailing  the  very  acts  and  facts  which 
constitute  the  fraud  and  forgery.  This  la 
the  better  (if  Indeed  it  be  not  the  only  cor^ 
rect)  vray  of  pleading. 

Ftv  tbe  purposes  of  the  trial  of  the  excep- 
tion these  allegations  of  fiict  must  be  taken 
as  true. 

The  prescription  sustained  was  that  given 
by  Civ.  Code,  art  S542,  which  reads:— 

"The  following  actions  are  prescribed  by 
five  years: 

"^at  for  tbe  nnlHty  or  rescission  of  eon- 
tracts,  testaments  or  other  acts." 

That  proTledon  of  law  presupposes  the  ex- 
istence of  the  contract,  or  testament,  or  other 
net  the  nullity  or  rescission  of  which  la 
sought 

If  It  had  existence  but  was  void  or  voida- 
ble because  of  defects  Inherent  or  otherwise 
nffectlng  it,  its  rescission  or  nullity  must  be 
bned  for  within  five  years.  But  the  Idea  Is 
intolerable  that  a  forged  will— wMch  Is  no 
-vrill  at  all,  something  that  never  had  exist- 
ence as  a  will— la  autdeet  to  tile  iveaerlption 
pleaded. 

A  man  dies  and  a  will  Is  presented.  Thought 
to  be  genuine  It  fa  admitted  to  probate  and 
under  It  others  take  than  tbe  helra  at  law. 
-More  than  five  years  later  the  discovery  is 


made  hjr  the  beira  at  law  tiiat  irtiat  purport- 
ed to  be  the  will  of  tbair  dead  ancestor  was 
a  bald  ttagory. 

Is  the  action  to  aet  aside  the  Judgment  pro- 
bating the  supposed  will  and  ordwlng  Ita  ex- 
ecution barred?  Undoubtedly  not 

Article  BMH,  tvpra,  can  be  given  no  snob 
effect 

Then  was  never  a  win  to  resdnd  or  annul. 
Therefore,  there  is  no  necessity  for  a  anlt 
to  nadnd  and  annul;  but  those  la  necessity 
for  an  action  to  recognise  the  true  heirs  and 
send  them  into  poseoaaton;  to  decree,  them 
tbe  ownera  of  the  ivoperty;  and  to  thta  end, 
to  set  aside  and  vacate  the  Judgmoit  probat- 
ing the  forged  will  and  recognising  the  al- 
leged pretended  belr  Snatitnted  by  it 

The  present  la  neb  a  anlt,  and  it  la  not 
barred  by  tin  pteaeriptimi  pleaded. 

Oaaea  Uke  Hetra  of  ICUler  t.  Ober.  84  La. 
Ann.  S83;  P<nrt^a  Helts  v.  liUnaaby,  82  La. 
Ann.  837;  MUler  v.  Miller,  82  La.  Ann.  437; 
and  Oalala  v.  Semw^  10  La.  Ann.  684,  are 
not  i^pplioable,  for  in  eadi  a  genuine  will- 
genuine  in  the  sense  that  the  paper  purport- 
ing to  be  the  will  was  the  act  of  the  testa- 
tor—was  the  subject  of  attack. 

Nullity  of  form  In  a  testament  may  be 
cured  by  lapse  of  time,  as  was  said  in  Stote 
V.  Martin,  2  La.  Ann.  667.  But  no  authority 
has  been  produced,  or,  I  take  It  can  be  pro- 
duced which  maintains  that  the  prescription 
of  five  years  can  cure  the  nullity  arising 
frtHn  the  forgery  of  a  will.  See  Fnentes  v. 
Oaines,  La.  Ann.  SO;  Lagrange  v.  Barre, 
11  Bob.  811;  Provost's  Heirs  v.  Provost  18 
La.  Ann.  574. 

The  law  gives  creditors  an  action  to  an- 
nul the  fraudulent  contracts  of  their  debtors. 
This  action  Is  limited  to  one  year  from  the 
date  of  the  attacking  creditor's  Judgment 
But  this  prescription  of  one  year  la  held  not 
applloable  to  actions  en  deebmiiion  de  <iin«- 
lation — to  set  aside  eimulated  transfers. 

The  reason  Is  patent.  In  the  one  case— tbat 
of  ft-andulent  contracts— there  Is  something 
real  to  attack  and  annul;  there  Is  an  actual 
contract,  though  vitiated  by  fraud. 

In  the  other  case— that  of  a  simulated 
transfer — there  is  nothing  real  to  annni;  only 
a  mask  to  be  removed. 

So,  there  being  nothing  to  annul,  it  has 
ever  been  held  the  prescription  of  one  year 
does  not  apply. 

In  an  action  to  remove  a  simulation  no  nnl- 
Uty  of  contract  is  pleaded,  for  there  has  been 
no  contract  to  annul. 

The  very  object  of  the  action  Is  to  have  it 
Judicially  determined  that  no  contract  ever 
existed.  Bee  Oiunmack  v.  Watson,  1  La. 
Ann.  132. 

fio,  in  the  case  at  bar.  A  forged  will  Is  no 
wUl  at  all.  The  suit  Is  not  one  to  annul  a 
will,  for  none  existed  (taking  tbe  averments 
of  tbe  petition  as  true.) 

So  far  aa  relates  to  the  will,  the  object  of 
the  suit  is  to  have  ft  Judicially  determined 
that  Mrs.  Lea  never  made  a  will. 
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ThB  analogr  1>  eoiiiplet&  Baeb  an  action 
to  no  mon  prescribed  by  tlie  lapse  of  Ave 
fsan  than  is  the  aotioa  en  decktration  ds 
■itau2Mtbn  prescribed     one  year. 

There  ebonia  be  a  reversal  of  the  Judg- 
ment appealed  from  and  the  cause  ahonld  be 
remanded  for  farther  proceedings  according 
to  law. 

On  Behearlng. 
(Not.  16,  180IM 

B9EAUX,  J.  lite  fiicts  of  the  ease  not 
btfng  nnmerons  nor  eompUcated,  and  having 
already  been  stated  and  restated,  no  state- 
ment of  them  wUl  here  be  made  any  farther 
than  they  may  come  iv  la  tiie  dlscnaslon  of 
and  passing  upon  the  Issues.  If  the  allega- 
tlona  of  plaintiffs'  petition  are  true  regarding 
the  asserted  wUl  of  the  testatrix,  that  In  her 
dying  and  unconscious  condition  she  made  no 
will,  and  that.  In  effect,  fraud  and  forgery 
were  resorted  to  In  order  to  make  It  appear 
that  she  bad  made  a  will,  then  these  was  no 
win  at  alL  The  testatrix,  we  must  th&i  In- 
fer, new  made  and  never  attempted  to  make 
a  wUL 

The  paper  which  was  presented  to  the 
court  purporting  to  he  a  last  will  and  testa- 
ment had  no  more  value  tban  a  bbmk  sheet 
It  was  an  asserted  will  which  was  nonexlst- 
ing.  It  nevw  was  In  esse  tar  the  reason  that 
It  did  not  oimtaln  eridence  of  any  expression 
whatever,  or  the  least  desire  of  the  testatrix 
at  the  time  of  Its  alleged  confection.  It  wu 
as  oompletdy  "nat^ht"  as  it  Is  possible. 

Having  arrived  at  the  conclnslon  that  the 
asserted  act  was  not  an  act  at  aU  at  this 
stage  of  the  case,  hot  that  it  was  purely  an 
Inexlstent  act  which  the  parties  propounded 
to  be  probated  according  to  plaintiffs'  petl- 
tkn,  then  it  devolves  upon  us  to  determine 
whetiwr  fsr  not  it  ia  subject  to  the  prescrip- 
tion of  flva  jeara  to  the  extent  that  it  la  non- 
exlatent 

There  must  be  a  difference  between  those 
acts  which  have  no  existence  in  fact,  and 
tboae  which  are  annullable,  or  subject  to  be 
treated  as  null.  There  Is  here  no  testatrix 
and  DO  l^te^  for  It  does  not  appear  that 
ttw  asserted  testatrix  Intended  to  be  a  tes- 
tatrix, or  that  she  Intended  to  bequeath  her 
property  to  those  who  claim  to  be  her  lega- 
tees. 

It  would  be  against  flw  law  and  pnbUe 
order  to  h<dd  that  prescription  and  the  aetira 
of  the  court  can  give  vitality  to  an  asserted 
wUl  which  never  existed. 

But  the  learned  conned  r^jwesentlng  the 
defendants  and  appellees  pressed  upon  our 
attention  that  there  U  no  law  sequlring  the 
testator,  who  cannot  write,  to  affix  his  mark 
to  a  win,  or  to  ad<^  any  other  sobstltnto  for 
his  signatarsb 

We  are  not  Inclined  to  toke  19  the  dls- 
cnssien  fimn  that  point  of  view.  It  Is  not 
■eedfal  to  flw  decision  of  the  issuesi  The 
loestlon  ts  not  that  the  alleged  tcatatrfx  has 


failed  to  sign  the  will,  but  that  she  has  made 
no  wUt.  The  Question  of  tbe  signature,  or 
the  want  of  It,  does  not  of  Itself  enter  Into 
tbe  Issues  of  tbe  case,  in  view  of  the  fact 
that  It  relates  to  the  utter  unconscloasness  In 
which  the  averred  testatrix  was,  in  regard 
to  any  will  at  all,  and  the  consequent  non- 
existing  will.  While  it  may  be  true,  perhaps, 
that  the  declaration  of  the  testator  that  be 
knows  not  how  to  sign  may  replace  the  mark, 
or  dispense  with  tbe  necessity  of  going 
tbroagh  tbe  form  of  making  bis  mark,  it  does 
not  supply  the  consent  never  given  by  the 
one  urged  to  have  been  the  testator. 

The  question  is  not  one  of  form,  subject  to 
the  prescription  pleaded,  but  one  of  sub- 
stance, of  the  most  essential  character  in  the 
confection  of  the  will. 

Tbe  Issues  before  us,  made  up  for  the  pur- 
pose of  trial  of  the  exception,  admit  that  the 
decedent  did  not  execute  a  will,  and.  in  effect, 
acknowledge  that  It  la  not  genuine.  We 
think  that  tbe  case  should  be  remanded  to 
inquire  into  these  charges. 

The  wrong  In  tbis  case,  If  as  grave  as  al- 
leged by  plaintiffs,  is  not  cured  by  prescrip* 
tlon  Intended  to  cure  relative  and  is  soma 
instances  even  absolute  nullities. 

Tbe  foregoing  disposes  of  tbe  application 
of  plaintiffs  and  appellees  for  rehearing. 

Two  api^ications  were  presented  for  a  re- 
hearing— one  by  plaintiffs,  the  other  by  de- 
fendants. Plaintiffs  In  this  application  for 
a  rehearing  complain  of  the  Judgment  hereto- 
fore rendered  by  us.  on  the  ground  that  It 
confines  plaintiffs  and  appellante  within  such 
narrow  limits  that  they  will  be  prejudiced  In 
the  prosecution  of  their  demand.  They  ask 
that  our  original  decree  be  modified  so  as  to 
permit  them  to  offer  evidence  In  support  of 
all  their  allegations  In  the  district  court 
which  are  now  before  us.  This  we  must  de- 
cline to  do  to  tbe  extent  asked. 

We  consider  that  the  Issnes  are  suffldwitly 
broad  to  enable  plaintiffs  and  appellante  ti^ 
show  that  the  late  Mrs.  Lea  was  unconsdous 
at  the  time  she  Is  said  to  have  made  a  wlU. 
and  that  she  made  no  wllL  Further  than 
this  we  are  not  willing  to  go. 

The  defendants,  we  should  stete  before 
dosing,  applied  for  a  rehearing  on  the  ground 
that  our  decree  is  erroneous,  that  the  case 
should  not  be  remanded  at  all.  and  that  the 
Issue  should  DOW  be  finally  dedded.  Our 
decree  disposes  oC  both  ^i^catlODs  tor  i» 
hearinga. 

It  is  thwefore  ordered,  adjudged,  and  de- 
creed that  our  decision  heretofore  handed 
down  be  relnsteted  as  tike  Judgmeut  of  this 
court,  with  the  addition,  as  an  amendment 
thereto,  that  plaintiffs  and  appellante  shall 
have  the  right  to  prove  that  the  aaserted  tea* 
tatrlx  was  unconsdoas  and  unable  to  make 
a  will,  and,  because  of  her  unconsdoua  con* 
dltion,  tiiat  die  neter  made  a  will. 

For  reasons  adjudged,  our  Judgment  la 
instated  and  made  the  Judgment  of  this  courts 
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And  It  iB  further  ordered,  adjudged,  and 
decreed  that  plaintiffB  have  the  right  to  prove 
the  unconscious  condition  of  the  late  Sirs. 
hm,  and  that  she  did  not  die  teatata 


(110  La.  lOM) 

No.  14^. 
BOUSSBT  T.  CITY  OF  NDW  OBLEANS. 
(Supreme  Court  of  Looisiana.   Nov.  3,  1903.) 

CUTT  TAX— INSCRIPTION  OF  FRIVIX<BOB-GA,N- 
CBLLATION.  • 
1.  The  imprescriptibility  of  a  city  tax  does  not 

ftreclude  the  owner  of  the  property  from  hav- 
ag  the  inscriptioii  of  the  pnvileKe  therefor  can- 
celed from  Uie  books  of  the  mortgage  office, 
when,  bj  the  terms  of  the  Conatitation  and  the 
law,  such  ivivilege  has  ceased  to  exist. 
(^Uaboi  .far  the  Cknut) 

Certiorari  to  Court  of  Aweal,  Vaxiab  of 
Orleans. 

Action  by  ^ul  Bouaiet  against  the  city  of 
New  Orleana  Judgment  Cor  ^intifl,  and 
the  city  arolles  for  certiorari  or  writ  of  re- 
view. Denied. 

Henry  Garland  Dupr£,  Asst.  Oty  Atty., 
fw  applicant.  Bicbard  &  Yldrlne,  fw  re- 
spondent 

HONROB,  J.  It  appears  that  Faul  Bous- 
set  acquired  certain  real  estate  In  New  Or- 
leans some  time  prior  to  1890,  and  that  It 
was  assessed  in  his  name  in  1891  and  auhse- 
qaent  years.  In  1903  he  filed  suit  in  the 
First  dty  court  for  the  caucellatlon  from  the 
t>ooks  of  the  mortgage  office  of  the  privily 
for  the  city  tax  of  1891,  on  the  ground  that 
tlie  same  was  prescribed;  and  there  was 
Judgment  as  prayed  for,  which  was  affirmed 
by  the  Court  of  Appeal.  It  Is  this  judgment 
tliat  is  now  before  us  for  review. 

The  counsel  for  the  city  of  New  Orleans 
argues  that,  the  claim  tor  the  tax  not  being 
prescribed,  the  owner  of  the  property  la  not 
entitled  to  the  benefit  of  the  law  eatabUablug 
the  prescription  of  the  privilege. 

This  position  Is  untenable.  The  lien  and 
piiTllege  accorded  the  dty  for  Its  taxes  was 
prescrlptlble  In  three  years  under  Act  No. 
96,  p.  136.  of  1877;  and  Act  No.  26,  p.  37, 
of  1886  declares:  'That  all  tax  privileges 
and  tax  mortgages  granted  by  law  to  secure 
tbe  payment  of  taxes  hereafter  becoming 
due,  whether  state,  parish  or  municipal,  sliall 
t>ecome  prescribed  in  three  years  after  the 
Slat  day  of  December  of  the  year  In  which 
aald  taxes  are  assessed,  provided,  that  said 
prescription  shall  be  interrupted  by  the 
pendency  of  any  suit  which  prevents  the  col- 
lection of  said  taxes,  and  the  time  of  such 
Interruption  shall  be  excluded  from  the  com- 
pntatlon  of  the  said  three  years." 

tio  rabsequent  legislation  has  been  adopt- 
ed, to  change  the  prescription  of  tax  privi- 
leges and  mortgages  thus  established.  On 
tbe  contrary.  It  has  been  embodied  in  the 
fondamental  law  of  the  stata  Const  art 
186L    In  the  meanwhile,  though  laws  hare 


been  passed  establishing  a  i»escripti<Mi  as 
against  the  claim  of  the  state  for  its  taxes, 
It  has  been  held  that  they  do  not  apply  to 
the  city  of  New  Orleans,  and  hence  that 
whilst  the  privilege  and  mortgage  accorded 
the  city  are  subject  to  prescription,  its  claim 
for  the  tax  itself  is  Imprescriptible.  Mira- 
men  V.  City,  52  La.  Ann.  1623,  28  South.  107; 
Homestead  Ass'n  v.  Garland,  107  La.  476,  31 
South.  892.  ■ 

The  law  establishing  the  prescription  of 
the  privilege  and  mwtgage  does  not  how- 
ever, discriminate  against  the  owner  of  the 
property,  and  Its  operatira  is  subject  to  no 
otbec  condition  than  that  contained  In  the 
act  of  1886  relative  to  the  pendency  of  suits 
which  prevent  the  collection  of  the  tax;  and 
for  this  court  to  make  sach  discrimination,  or  . 
impose  other  conditions,  would  be  for  it  to 
assume  a  function  pertaining  to  the  General 
Assembly.  In  the  case  of  Hood  et  aL  t. 
aty,  49  La.  Ann.  1461,  22  South.  401,  upon 
which  the  counsel  for  the  dty  relies,  the 
controlling  question  with  which  the  court 
was  dealing  was  whether  the  taxes  them- 
selves were  prescribed.  In  State  ex  rel. 
Land  Co.  v.  Tax  CoUector,  IM  La.  472,  28 
South.  89,  there  is  to  be  tohnd  bi  the  <vin* 
ion  the  following  language  to  which  we  are 
referred,  to  wit: 

"We  are  not  prepared  to  accept  the  oor- 
reetoess  of  that  broad  proposition  [L  e.,  Uiat 
taxes  and  tax  prirll^es  are  prescribed  by 
three  and  five  years  under  all  drcnnutances, 
and  In  fsTor  of  and  against  all  parties], 
particularly  when  presented  to  us  In  the 
collateral  manner  and  under  such  meager 
and  improper  evidence."  It  is  evident  that 
the  general  terms  thus  used  for  the  purposes 
of  the  case  then  before  the  conrt  are  Inap* 
pllcable  to  the  clearKmt  issue  here  presented. 
Upon  the  other  hand.  In  Succession  of  Stew- 
art .41  lA.  Ann.  127.  6  South.  587,  it  was  held 
that  though,  under  Act  06.  p.  ISB,  of  1877. 
the  dty  tax  was  not  the  privilege  therefor 
was,  prescribed,  and  the  privilege  was  can- 
celed at  the  Instance  of  the  owner  of  the 
property.  This  dedaton  has  never  been 
overruled,  and  finds  substantial  support  in 
Scholfleld,  Goodman  &  Co.  v.  Succession  of 
West,  44  La.  Ann.  277.  10  South.  806.  and 
Homestead  Ass'n  v.  Garland.  107  la.  476, 
31  South.  892. 

la  the  opinion  of  the  Court  of  Appeal,  It  la 
said: 

"We  fall  to  see  how  the  d^  can  be  in- 
jured by  the  cancellation  of  tbe  prlvll^;es. 
She  may.  though  th^  no  longer  subsist  en- 
force the  taxes  against  the  property  as  long 
as  it  has  not  passed  into  the  hands  of  a 
third  pwson.  If  the  property  changes  hands, 
no  dty  tax  more  than  three  years  old  can  be 
enforced  against  it  whether  the  iHlvIIege 
be  recorded  or  not  because  the  privilege 
cannot  operate  for  more  than  three  yrars 
back  against  a  third  perscnL" 

And  so  say  we. 

It  is  therefore  ordered,  adjudged,  and  de- 
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creed  that  tbe  jn^ment  which  has  been 
made  the  subject  of  review  herein  remain 
nndlstnrbed,  alid  that  the  cost  of  tbls  pro- 
ceeding be  paid  by  the  applicant  for  the 
writ. 

(110  lA.  1043) 

No.  144)27. 

STATB  or  Tel.  WWtUElS  r.  ELLIS,  Jnig^ 
(Supreme  Court  of  Lonlslana.   Jane  27,  1903.) 

APPBAZi-BONEt-AMOUNT. 

1.  Section  2167  of  the  ReTlsed  Statutes,  and 
not  article  577  of  the  Code  of  Practice,  Kovems 
in  the  matter  of  the  amount  of  a  sospensiTe  ap- 
peal bond  to  be  given  where  a  tenant,  against 
whom  ejectment  proceedings  have  been  taken,  is 
entitled  to  sach  an  appeal,  and  nnder  Ber.  St. 
8  21S7,  it  is  held  the  trial  Judge  may  flx  the 
amount  of  the  bond. 

(Syllabus  hf  the  Court) 

AiKtUcatlon  by  the  state,  on  the  relation  of 
Settle  P.  'Werlein,  for  writs  of  certiorari  and 
numdamns  against  T.  O.  W.  Ellis,  judge. 
Denied. 

Merrlek  &  Lewis  and  FbUlp  Oensler,  Jr., 
tot  lelatrlz.  Respondent  Jndge  (Zengel, 
Thomas  &  Sntbon,  ia  oouns^,  pio  s& 

BLANCMABD,  J.  The  case  of  the  lelatTlx 
la  that  she  brongbt  snlt  against  H.  J.  Jans- 
sen,  the  object  of  wUcta  was  to  obtain  pos- 
sesslon  of  certain  premises,  known  as  718 
Canal  Street  In  the  City  of  New  Orleans, 
which  had  been  leased  by  said  Janssen;  that 
the  lease  had  ex^red,  but  said  Janssen  had 
refused  to  vacate  ttie  boose;  tbat  she  bad 
recovered  jndgmmt  ordering  him  to  vacate 
and  snirender  the  premises  to  her;  that  he 
bad  applied  for  an  order  of  suspensive  ap- 
peal from  the  judgment,  returnable  to  this 
court  on  the  first  Monday  In  NovembO',  1908; 
that  the  respondent  Jndge  hod  aDovred  such 
appeal  on  bond  In  the  sum  of  one  thousand 
dollars;  that  the  premises  In  question  are 
of  a  valuation  exceeding  fKt,000;  tibat  the 
season  for  leasing  premises  of  that  character 
bei^  October  1st,  1903;  tliat  permitting 
the  said  Janssen  to  remain  on  the  premises 
after  that  date  will  canse  her  Irreparable  In- 
Jury;  that  ft^wing  the  order  permitting 
Mm  to  appeal  as  above,  she  (relatrix)  took  a 
mle  on  Janssen  to  show  canse  wby  the  or* 
der  of  appeal  should  not  be  set  aside  for  the 
reason,  among  others,  that  the  amomit  of  the 
appeal  bond  as  fixed  by  the  court  is  InsufB- 
dent  to  secure  relatrix  against  loss;  that  the 
mle  was  tried  befwe  respondent  jndge  and 
dismissed;  and  that  snch  ruling  on  part  of 
the  Jndge  Is  ctmtrary  to  law,  leavhig  relatrix 
without  relief  or  adequate  remedy  except 
tiiat  to  be  bad  through  the  write  applied  for, 
since  an  appeal  In  the  ordinary  course  can- 
not be  determined  In  this  court  until  after 
ae  season  for  the  leasing  of  houses,  such  as 
the  one  In  question,  shall  have  passed. 

Her  prayer  was  for  a  wilt  of  certiorari  to 
bring  up  the  papers  of  the  suit  of  herself 
against  the  said  Janssen,  and  for  a  writ  of 


mandamus  commanding  the  respondent  Judge 
to  dismiss  the  suspensive  appeal  he  had 
granted  and  to  allow  execution  to  Issue  on 
the  judgment  she  liad  recovered  against 
Janssen  for  the  possession  of  the  premises. 

It  will  be  noted  she  asked  for  no  reUef  Iv 
the  way  of  inoreaslng,  or  ordering  the  re- 
spondent judge  to  increase,  the  amount  of 
the  bond  to  be  given  for  the  suspensive  ap- 
peal which  Janssen  had  applied  for. 

To  the  mle  nisi  the  Jndge  answered  that 
the  relatrlx's  suit  before  him  was  one  against 
her  tenant  Janssen  for  ^ectment  on  the 
allegation  that  the  lease  to  him  bad  eiq>Ired; 
that  Janssen  had  filed  an  answer,  verified 
oath.  In  which  he  represented  that  the  lease 
made  to  him  contained  a  stipulation  giving 
him  the  right  of  renewal,  at  Ite  expiration, 
for  a  further  period  of  three  years;  that  he 
bad  seasonably  notified  the  relatrix  of  his 
Intention  to  take  advantage  of  soch  light  of 
renewal;  and  that,  therefore,  she  was  not 
«itltled  to  dfiQMMsess  him  of  the  premises. 

The  mqpondent  further  set  forth  tbat  after 
Judgment  bad  been  ruidared  by  him  sns- 
talnlng  the  relatrlx's  demand  for  possession, 
and  within  the  delay  allowed  by  law,  Jans^ 
sen  moved  for  a  suspensive  appeal,  which 
was  granted  upon  his  f  umldilng  bond  fixed 
at  the  sum  of  one  thousand  dollars. 

He  returns  as  further  answer  that  there 
was  no  allegation  In  rdatrlx's  petition  for 
possession  of  the  premises  as  to  the  damages 
she  would  suffer  by  Janssen's  conthiued  pos- 
session of  the  house,  and  neither  was  there 
any  evidence  submitted  on  that  point,  and 
that  Janss^  was  shown  to  be  a  responsible 
man,  who,  throughout  the  lease  and  up  to  the 
present  time,  had  promptly  paid  his  rent. 

The  judge  avers  the  special  defense  set  up 
by  Janssen  was,  In  his  opinion,  serious  and 
not  resorted  to  for  the  purpose  of  delay. 

He  then  continues:^ 

"The  law  giving  the  right  of  appeal.  In 
suite  of  landlords  t<a  the  ejectment  of  ten- 
ants, is  found  in  Section  2157  of  the  Revised 
Btetutes,  which  reads  as  follows:— 
'  "  *No  appeal  from  any  such  judgment  shall 
suspend  execution  unless  the  defendant  has 
filed  special  defense,  supported  by  oath,  that 
all  the  facte  contained  In  his  answer  are  true 
and  entitle  him  to  retain  possesion  of  the 
premises,  and  unless  he  0ve  b<»id  vrith  good 
and  sufl^dent  security  for  all  such  damages 
as  the  appellant  may  susteln.' " 

He  cites  Stete  ex  reL  Lamonralne  v.  Judge, 
46  La.  Ann.  1316,  14  South.  232,  aa  sustain- 
ing him  In  the  position  that  the  law  govern- 
ing in  sudi  matters  is  section  2157,  Bev.  St. 

By  reference  to  that  case  we  find  this 
Court  did  bold  that  "in  summary  process  to 
obteln  possession  of  leased  premises  the  de- 
fendant must  comply  with  section  2157,  Bev. 
St.,  In  order  to  obteln  a  suspensive  appeaL** 

The  Judge,  In  his  return,  continues  tbat 
believing  the  amount  of  tiie  bond  under  sec- 
tion 2157,  Rev.  St,  was  left  to  the  discretion 
of  the  court,  he  took  into  consideration  the 
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uuoont  of  damages  fha  nlattlz  waa  llk^  to 
suffer;  that  no  eTldence  flbowed  what  this 
damage  voald  be;  that  no  teatlmonr  was 
sahmitted  tending  to  establish  the  premises 
could  be  rented  at  a  greater  sum  per  month 
than  Janssen  was  paying;  that  Janssen's  po> 
sttlon  being  the  lease  to  him  still  subsisted, 
be  must  pay  the  monthly  rental  as  It  ma- 
tured; that  failure  to  do  this  would  subject 
him  to  provisional  seizure,  or  ejectment  by 
summary  process;  and  that  relatrlx  under 
the  law  has  a  lien  and  privilege  on  every- 
thing in  the  leased  premises  to  secore  her 
rights. 

Weighing  all  these  circumstances,  be  con- 
cluded a  thousand  dollar  bond  ft>r  the  sus- 
pensive appeal  wotild  snfllce,  and  having  ex- 
nclsed.  In  .flzmg  the  amount  of  the  bond,  a 
db<»etion  given  blm  by  law,  he  submits  the 
writ  of  mandamos  sbould  not  Issue  to  con- 
trd  such  discretion. 

The  position  of  flie  relatrlx  ts  that  Code 
Prae.  art  BT7.  controls  in  the  matter  of  fix- 
ing the  bond  in  a  su^enslve  appeal  of  this 
character.  That  article  la  found  in  l^e  chap- 
ter treating  "Of  the  mode  In  which  definitive 
Judgments  may  be  revwaed,  modified  or  re- 
vised." 

It  Is  to  the  effect  that  if  a  Judgment  de- 
cree the  d^veiy  of  real  estate,  security  shall 
be  required  to  an  amount  exceeding  by  one 
half  the  estimative  valne  ot  the  revenue  to 
be  derived  bom  snch  real  estate  pending  the 
sidt,  and  such  further  amount  as  the  Judge 
ma7  determine  as  surety  fiir  Injury  or  dete- 
rioration of  the  estate  while  the  appellant 
remains  in  posaesBlon. 

Considering  this  law,  relatrte  insists  Uiat 
since  JanssMi  claims  the  right  of  possession 
for  three  years  longer  and  the  rent  be  has 
been  paying  is  9250.00  per  month,  he  should 
bsTB  glvm  a  bond  for  910,080,  plus  an 
amount  for  coals  and  deterioration. 

The  law  to  which  respondent  Judge  cit» 
OS  is  found  in  the  Bevised  Statutes  under  the 
head  of  "Landlord  and  Tenant,"  and  Its  first 
three  sections  treat  of  the  manner  of  for- 
cing tenanta  to  give  to  the  proprietor  pos- 
session  of  leased  property,  a^  the  last  of 
tbe  three  sections  (21B7)  gives  the  right  of 
suspensive  appeal  where  a  special  defense  is 
filed,  supported  by  an  oath,  that  the  facts 
are  tme  and  entitle  him  to  retain  posseraion, 
and  In  such  case  the  bond  shall  be  for  an 
amooDt  suflldent  to  cover  audi  damages  as 
the  landlord  may  sustain. 

This  being  a  special  law  applicable  to  a 
apedai  subject,  tt  controls,  and  the  Statute 
declaring  that  tiie  appeal  bond  to  be  given 
shall  be  "for  all  aucb  damages  as  the  appellee 
may  austaln"  wlttiout  determining  the  rule 
f<»r  aacermining  aucb  damages,  it  must  be 
Ukresnmed  the  law  intended  to  leave  to  the 
Jnd0«  the  fixing  of  1^  amount  for  tlie  bond 
under  the  facts  aK>earlng  in  each  case. 
Xbat  is  what  vaa  done  here. 
Xbe  Judge  fbced  a  tliousand  dt^ara.  We 
are  not  asked  to  hold  it  taadeqnate.  We  are 


asked  only  to  bold  tt  Is  no  suspensive  ap- 
peal bond  at  all  and  to  command  by  manda- 
mua  the  Judge  to  permit  the  Judgment  ap* 
pealed  from  to  be  executed. 

We  do  not  think  such  order  Justifled  and 
it  la  refused. 

The  rule  nisi  is  discharged  and  tbe  demand 
of  the  relatrlx  rejected  at  her  costs. 


mo  lA.  1048) 

No.  14,668. 

PLEASANTS  et  al.  v.  CITT  OF  8HBHVH- 

PORT  et  aL* 

(Supreme  Court  of  Loaisiana.   April  18,  1903.) 

MUNICIPAL  CORPORATIONB— imiAWFDL  PAT- 
UBNTB-^CTION  BT  TAXPAYBR—PAVWa 
CONTRACT^DEFBCTIVB  WORK. 

1.  Ab  any  taxpayer  may  interfere  to  prevent 
a  municipal  corporation  from  paying  money 
from  the  public  treasury  without  consideration, 
a  fortiori  can  particalar  taxpayers  interfere  to 
prevent  the  recognition  of  an  Ulegai  claim,  the 
obligation  to  pay  the  greater  portion  of  which 
will  otherwise  be  Imposed  upon  tfaenL 

2.  Fnmt  proprietwis,  who  are  threatened  with 
liability  for  paving  under  a  contract  entered  in- 
to by  a  muDicipal  corporatioQ  agreeably  to  the 
proViaionB  of  Act  Mo.  10,  p.  8,  of  1896.  have  a 
standing  In  court  to  prevent  uie  acceptance  «C 
the  work,  the  payment  of  the  corporation's  pro- 
portion of  the  cost,  and  the  Issuance  of  certifi- 
cates for  the  proportion  said  to  be  due  by  them, 
where  there  has  been  fraud  in  its  execation, 
and  the  work  falla  short  of  the  requirements 
of  the  contract,  though  the  offlcera  of  the  cor- 
poration be  not  parties  to  tlie  fraud. 

(^llabns  by  the  Court) 

Appeal  frran  Flrat  JudldiU  District  Court, 
Parish  of  Caddo;  Alfred  DllUngbam  Land, 
Judge. 

Action  by  W.  A.  Pleasanta  and  othera 
against  the  city  of  Shrevepwt  and  othera. 
Judgment  for  defendanta,  and  plaintiffs  ap* 

peal.  Reversed. 

Sutherlln  &  Barrett,  for  appellants.  Buf- 
fitt  Golson  Pleasant  and  Edward  Bugbes 
Randolph,  for  appellee  dty  of  Shreveport 
William  Henry  Wise  and  Edward  Beverly 
Hemdon,  for  appellee  Melaon  Paving  Co. ' 

Statement 

MONBOB,  J.  The  plaintiffs,  as  citizens 
and  taxpayers  of  Shreveport  and  as  owners 
of  real  estate  on  Spragne  street,  In  that  city, 
seek  to  prevent  tbe  corporate  authorities 
from  acceptiug,  and  from  paying  and  issu- 
ing certificates  for,  certain  paving  work 
which  has  been  done  in  front  of  their  (plain- 
tiffs') property  by  the  Nelson  Paving  Com- 
pany, upon  tbe  grounds,  as  alleged  by  them, 
that  the  work  has  not  been  done  In  accord- 
ance with  the  contract  between  the  city  and 
the  paving  company.  In  that  the  rock,  sand, 
and  cement  used  In  making  the  concrete  up- 
on which  the  asphalt  surface  of  the  pave- 
ment Is  laid  are  not  such  as,  and  ar^  not 
mixed  In  the  proportions,  required  by  said 
contract;  tbat  tbe  asphalt  is  not  the 
quality  required,  and  that  the  pavement  as 

*RefaMulBg  denied  Norember  16,  180S. 
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laid,  li  of  BO  Tilne,  ind  hence  that  tor  the 
dty  to  accept  It  and  pay  Its  prop<ntlon»  and 
Impose  qpon  petitioners  the  obligation  of 
paying  their  pn^ortion  (amounting  to  two- 
thirds),  of  the  contract  price,  would  be  a  mis- 
ap^prlatlon  of  public  funds,  and  a  fraud 
upcm  petitioners'  rights.  Tbey  therefore 
pray  that  the  city  and  the  offleras  diarged 
with  those  functions  be  enjoined  from  so  do- 
ing. And  a  prelindnaxy  Injunction  was  ao- 
cordlttil^  issued. 

The  dly  and  the  officers  mentioned,  by 
MTKT  (ft  exertion,  aver  that  the  petitim  dis- 
closes no  cause  of  action,  and  that  tiie  plain- 
titts  are  estopped  by  reason  of  their  silence 
and  Inaction  whilst  tiie  wcurk  complained  of 
was  being  done;  and  for  answer  they  deny 
tiie  allegations  ot  the  petition,  and  aver  that 
the  said  work  has  been  done  In  accordance 
with  the  contract  between  the  dty  and  the 
C9ntractor;  and  the  contractor,  the  Nelson 
Paving  Company,  interrenlng,  adepts  the  ex- 
ceptions and  defense  thus  set  up. 

The  c&ae  presented  by  the  evidence  In  the 
record  is  as  follows: 

The  dty  of  Shrevcport  made  a  valid  con- 
tract with  the  Nelson  Paving  Company  for 
tlw  paving  of  Spragne  street  from  Western 
avenue  to  Common  street,  a  distance  of  some 
eight  squares,  or,  say  10,627  yards,  at  $2.19 
per  square  yard.  By  the  terms  of  the  law 
(Act  No.  10,  p.  9,  of  1898)  under  which  the 
contract  was  made  the  dty  Is  to  pay  one- 
third  of  the  cost  of  the  paving,  plas  the  cost 
of  the  Intersections,  and  the  front  proprietors 
are  to  pay  the  other  two-thirds,  fw  which 
certificates  may  be  issued  and  recorded  as 
privileges.  Included  among  the  plaintiffs 
are  all  the  front  proprietors  save  two.  one  of 
whom  sympathizes  with  them,  and  the  other 
of  whom  is  a  member  of  the  city  council. 

The  contract  In  question  was  entered  into 
upon  November  23, 1901,  and  calls  for  Ameri- 
can cement,  with  stone,  and  Uvalde  Bock 
asphalt  It  contains,  among  others,  the 
following  specifications,  to  wit: 

"Subgrade  shall  be  thoroughly  rolled,  or 
tamped,  with  a  roller  weighing  not  less  than 
five  tons.  Should  sach  rolling  or  tamping 
develop  any  soft  or  spongy  ground,  the  same 
shall  be  removed  and  such  excBTatlona  or  de- 
pressions as  may  appear  sball  be  refilled 
with  suitable  material  and  the  entire  sub- 
grade  brought  to  an  even  and  eompdct  sur- 
face by  rolling  or  tamping. 

"On  the  subgrade,  as  above  prepared,  there 
shall  be  placed  a  layer  of  American  cement 
concrete  of  not  less  than  six  Inches  In  thick- 
ness when  tamped.  The  concrete  to  be 
formed  and  placed  as  follows: 

"The  concrete  shall  l>e  comi>osed  of  one 
(1)  part  of  hydraulic  cement,  two  (2)  parts 
of  sand,  and  five  (5)  parts  of  broken  stone; 
these  proportions  to  be  establlBbed  by  meas- 
urement The  cement  used  shall  be  fresh, 
dne  ground,  hydraulic  cement  nnd  capable 
of  withstanding  a  tensile  strain  of  125  pounds 


per  square  Indi,  when  mixed  pore  and  after 
an  oponire  of  twen^  four  hours  in  air  and 
six  days  in  water.  The  conent  shall  be  test- 
ed and  accepted  by  the  City  Engineer  and 
Paving  Committee.  A  cement  will  not  be 
accepted  that  cradcs  or  diecks  when  made 
Into  thin  cakes,  or,  when  made  Into  stiff  mor- 
tar, sets  hard  enough  bk  thirty  minutes  to 
bear  a  weii^t  of  <me  pound  on  a  vrlre  one 
twenty  fourth  of  an  Inch  in  diameter.  The 
contractor  shall  provide  dry  storage  fbr  the 
cement  snd  any  condemned  cement  and  any 
that  may  become  damaged  shall  be  immedi- 
ately removed  from  the  vrark. 

•  •«•••• 
"Portiand  Cement  This  cement  shall  be 

of  tite  best  quality.  It  shall  have  a  tensile 
strength  of  at  least  four  hundred  pounds  to 
the  square  Inch,  when  mixed  neat  vbea  ex- 
posed one  day  In  air  and  six  days  In  water. 

"If  Portland  cement  Is  used,  the  propor- 
tion to  be  as  follows:  one  of  cement  three 
of  sand,  and  seven  of  stone,  brick,  or  grav- 
el, • 

"The  sand  shall  be  clean,  coarse,  sharp 
sand,  free  from  loam  or  dirt  and  shall  be 
screened  when  deemed  necessary  by  the  en- 
gineer. 

•  •••••• 

"The  stone  sball  be  hard  Ume  stone,  or  its 
equal,  and  vitrified  brick  and  clean  washed 
gravel,  broken  so  as  to  pass  through  a  two 
and  a  half  Inch  ring  in  their  greatest  dimen- 
sions. They  shall  be  clean  from  dnst  or  dirt 
and  shall  be  thoroughly  wet  before  being 
used. 

"The  concrete  shall  be  prepared  in  suitable 
boxes,  and  shall  be  formed  by,  first  thor- 
oughly mixing  the  proper  proportions  of 
cement  and  sand  together,  dry,  to  which  only 
a  Bufflcient  amount  of-wat^  shall  be  added 
to  produce  a  mortar  of  proper  conslst^icy 
when  thoroughly  worked.  To  this  fresh  mor- 
tar, the  proper  proportion  of  wet  stone  shall 
be  added  and  the  mortar  quickly  and  thor- 
oughly mixed  until  each  stone  Is  contpletely 
covered  with  mortar. 


"Spedflcatlons  for  Uvalde  Natural  Hock 
Cemeait 

««••••• 

"No  hinder  will  be  required  If  this  material 
is  used,  but  care  must  be  taken  to  leave  tbe 
top  surface  of  the  concrete  of  suflSdent  rough- 
ness to  contain  a  good  bond. 

'TThe  entire  surfoce  must  be  thoroughly 
tamped  with  hand  tampers  and  then  gone 
over  vrlth  smoothing  Irons  till  it  presents  a 
glossy  surface.  Dry  hydraulic  cement  vrlU 
then  be  swept  over  the  top  and  the  snrfiice 
rolled  with  a  steam  roller  weighing  not  less 
than  six  tons.  The  rolling  will  be  first  done 
longitudinally  and  then  transversely  at  an 
angle  of  4S  degrees  from  both  sides  of  tii* 


Digitized  by 


Google 


PLEASANTS  T.  0IT7 


OF  SHBEYBPOBT. 


285 


street  and  continaed  until  the  pavement  has 
been  thorooglilr  compressed.  Great  care 
tDQBt  be  exercised  In  making  a  proper  bond 
wltb  the  surface  whtdi  has  been  already  laid 
and  allowed  to  cool. 

"The  first  par^  shall  commence  work  at 
such  points  as  the  Engineer  and  Paving  Com- 
mittee shall  direct  and  shall  conform  to  their 
directions  as  to  the  order  of  time  In  which 
the  different  parts  of  the  work  shall  be  done 
u  well  as  to  all  other  instructions  as  to  the 
mode  of  doing  the  same. 

"The  first  party  shall,  npon  their  being  di- 
rected b7  the  englDew,  remoTe,  rebuild,  or 
make  good,  at  his  own  cost,  any  work  wblcb 
the  latter  aball  decide  to  be  defecttveb  and 
any  omission  to  c<Hidemn  any  work  at  tbe 
time  of  Its  coDBtniction  shall  not  be  constmed 
as  an  accei>tance  of  any  defectire  woA,  but 
the  first  party  shall  correct  any  Imperfect 
work  wbenevOT  discovered,  before  final  ac- 
ceptance of  tbe  worlc" 

The  work  was  begun  on  December  2,  1901, 
and  was  completed  in  February,  or  perhaps 
early  in  March,  1002,  the  officers  representing 
the  city  In  Its  supervision  being  the  chair- 
man of  tbe  paving  committee,  the  city  engi- 
neer, and  an  inspector.  Of  these  the  two  for^ 
mer  visited  the  scene  of  operations  at  Inter- 
vals, though  frequently,  whilst  the  latter  was 
employed  for  that  particular  job,  and  was 
there  almost  all  the  time,  yarlous  com- 
plaints were  made  to  these  officers,  by  citi- 
zens who  were  interested  in  the  matter,  aa 
to  the  quality  of  tbe  material  which  was  be- 
ing naed,  and  aa  to  the  manner  la  which  the 
work  was  being  done,  but  with  no  satisfacto- 
ry result;  and  finally,  upon  February  12, 
1902,  four  of  the  plaintiffs,  now  before  the 
court  addressed  a  communication  to  tbe 
comptroller  of  the  city,  notifying  him  that 
the  concrete  had  not  been  put  down  accord- 
ing to  the  contract,  and  that  they  would  de- 
cline to  pay  tbelr  pro  rata  of  the  cost  This 
communication  was  submitted  to  the  city 
council,  with  tbe  result  that  a  resolution  was 
adopted  directing  the  paving  committee  to 
select  three  experts,  who,  with  the  city  en- 
gineer, should  be  inatmcted  to  examine  the 
work  complained  of  and  report  upon  the 
same.  And  at  a  meeting  of  the  council  held 
February  27, 1902,  a  report  was  snbmitted,  in 
which  the  experts  say: 

**After  examining  said  concrete,  we  find 
8<Mne  of  It  very  soft,  considering  tbe  length 
of  time  it  has  been  laid,  but  the  cement  used 
on  this  work,  being  Ft  Scott  cement,  which, 
ander  the  best  conditions,  hardens  very  slow- 
ly, and  knowing  the  nature  of  the  cement 
used,  onr  past  experience  would  lead  us  to 
believe  that  should  the  concrete  have  been 
made  properly,  of  the  proportions  decided, 
the  concrete  should  show  a  firmer  set  at  the 
present.  We  think  It  would  be  well  to  ex- 
amine this  concrete  again  In  about  sixty  or 


seventy  days,  and  after  that  length  of  time 
we  would  be  able  to  make  a  more  accurate 
report,  owing  to  the  peculiar  nature  of  this 
cement  We  have  seen  this  cement  used  in 
concrete,  and,  after  being  laid  one  or  two 
years.  In  all  cases  It  was  very  hard  after  that 
time." 

There  was  also  submitted  to  the  council  at 
that  meeting  a  petition  bearing  the  signa- 
tures of  some  28  citizens,  charging  that  the 
work,  as  done,  was  defective  In  tbe  respects 
stated  in  the  petition,  and  asking  that  fur^ 
ther  action  be  postponed.  In  order  that  an  In- 
vestigation might  be  made,  and  thereupon 
a  resolution  was  adopted  "that  the  city  coun- 
cil postpone  tbe  question  of  the  acceptance 
of  the  paving  on  Sprague  street  for  a  E>eriod 
of  sixty  days,  and  that  the  charges  brought 
by  the  citizens  on  that  street  be  fully  inret- 
tigated  before  the  paving  is  accepted." 

Following  this,  at  a  meeting  of  the  council 
on  March  6th,  the  attorney  representing  the 
paving  company  appeared  and  asked  for  a 
settlement  of  its  bill,  and  the  matter  was  re- 
ferred to  the  paving  committee  and  commit 
tee  on  claims,  with  InstructionB  to  report  at 
an  adjourned  meeting,  the  understanding  be- 
ing that  the  coundi  had  reconsidered  its  pre* 
vious  action  in  granting  to  the  citizens  the 
delay  for  investigation.  It  was  determined, 
however,  that  before  taking  final  action  the 
mayor,  the  chairman  of  the  paving  commit- 
tee, and  some  other  city  officers  should  make 
an  examination  of  tbe  work,  and  that  the 
complaining  citizens,  or  some  of  them,  should 
be  Invited  to  participate;  and  this  examina- 
tion was  made  upon  March  18,  1902,  the  day 
of,  and  Immediately  preceding,  tbe  filing  of 
this  suit,  with  tbe  result,  as  is  conceded,  that 
the  city  officials  decided  to  accept  the  work 
forthwith,  aud  the  citizens  obtained  the  In- 
junction in  order  to  prevent  their  so  doing. 

Tbe  city  engineer  had  in  the  meanwhile 
(upon  March  lOtb)  submitted  a  report  to  the 
paving  committee,  from  which  we  make  the 
following  excerpt: 

"Concreting.  Under  this  head  I  will  re- 
spectfully state  that  all  rock,  sand,  and  ce- 
ment used  was  in  strict  conformity  to  tbe 
specifications,  and  that  the  proportions  were 
strictly  adhered  to  lu  mixing  the  several  ma- 
terials. I  was  on  the  ground  a  good  deal  of 
the  time,  and  during  my  observations  I  never 
saw  anything  wrong  or  crooked  going  on. 
This  part  of  the  work  was^  however,  under 
the  special  supervision  of  Mr.  H.  P.  White, 
Inspector,  who  was  on  the  wotk.  at  all  hours. 
My  attention  was  called  to  tbe  fact  that  the 
sand  was  not  what  it  should  be.  In  refer- 
ence to  this  I  will  state  that  I  examined  it, 
and  never  could  find  anything  wrong  what- 
ever with  the  sand  that  would  in  any  way 
eO^ect  the  durability  of  tbe  concrete.  Taking 
this  class  of  work  and  Its  quality,  I  con- 
scientiously say  that  It  was  done  In  the  same 
manner  that  all  other  work  has  been  done  in 
the  city." 

Examined  aa  a  witness  on  behalf  of  de> 
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fendanta,  the  englnew  ondertakeB  to  stand 
by  this  report;  altbongh  out  ot  48  witnesses 
examined  In  tbe  case  he  Is  the  only  one  who 
ventures  to  go  that  tor. 

Brlggs.  the  president  of  the  company,  does 
not  pretend  that  all  the  rock  was  broken  into 
pieces  small  enough  to  go  through  the  ring, 
nor  does  he  undertake  to  glre  the  proportion 
that  was  so  broken.  He  testifies,  In  substance, 
that  the  contract  never  so  intended;  that,  un- 
less the  rock  Is  much  larger  or  much  small- 
ee  than  the  size  indicated  by  the  reference 
to  the  ring,  the  durability  of  the  concrete 
is  not  affected,  and  that  "th^  make  those 
speclflcations  that  way  to  keep  out  smaller 
lock  just  the  same  as  they  do  larger  rock." 

Nelson,  tbe  vice  president,  who  had  charge 
ot  the  work,  testifies  that  as  the  rock  came 
from  tbe  crusher  probably  25  par  cent,  of  It 
was  In  plec«  too  large  to  go  through  the 
ring,  and  that  he  had  men  to  break  it  with 
hammers;  but  he  does  not  give  the  propor- 
tion that  went  into  the  concrete  without  be- 
ing so  broken.  Severance,  the  foreman,  tee* 
tifles  that  It  was  about  2  per  cent. 

Upon  the  other  band,  there  is  an  over- 
whelming mass  of  testimony  to  tbe  effect 
that  from  40  to  75  per  cent  of  the  rock  was 
in  pieces  larger  than  are  called  for  by  tbe 
speclflcations,  and  this  testimony  is  corrobo- 
rated by  a  quantity  of  tbe  broken  rock,  some 
of  which  was  actually  taken  from  the  con- 
crete, brought  to  this  court  as  an  exhibit. 

Tbe  sand  used  was  obtained  from  a  bar, 
of  which  Fisher  Hopkins  appears  to  be  the 
proprietor,  rituated  in  Red  river,  opposite  to 
or  near  Shreveport;  the  method  of  obtaining 
It  ti)ractlcable  only  when  the  vrater  leaves 
the  bar  uncovered)  being  to  dig  It  up  with 
shovels  and  cart  it  away.  Tbe  owner  of  the 
bar  concedes  that  It  contains  more  or  less  of 
loam,  but  be  says  that  this  Is  true  of  aU 
■and.  The  city  engineer  says  In  his  testimo- 
ny, "You  can't  get  any  sand  that  hasn't  got 
more  or  less  loam  In  It;"  and  Ms  cross-ex- 
amination then  proceeds  as  follows:  "Q.  The 
specifications  say  that  the  sand  shall  be 
sharp  and  coarse,  free  from  loam  and  dirt? 
A.  To  my  knowledge,  yea.  Q.  Do  you,  as 
dty  engineer,  say  it  bad  no  loam  In  Itf  A. 
I  couldn't  find  any.  Q.  Ton  couldn't  say  it 
had  no  dirt  In  it?  A.  I  couldn't  find  any." 

John  F.  Wise,  who,  whilst  this  work  was 
going  on,  was  street  commissioner,  an  office 
which  he  had  held  for  six  years,  and  who 
became  a  member  of  the  city  council  after 
the  institution  of  this  suit,  testifies  that 
whilst  acting  as  Inspector  for  work  of  a  sim- 
ilar character,  which  had  previously  been 
done  on  Texas  street,  be  refused  to  permit 
Ahe  Fisher  Hopkins  sand  to  be  used,  and. 
upon  seeing  that  it  had  been  collected  to  be 
nscd  on  Sprsgne  street,  he  called  the  atten- 
tion of  tbe  then  Inspector,  White,  to  it,  and 
showed  btm  that  It  was  unfit,  by  reason  of 
an  undue  amount  ot  loam  or  dirt  in  It,  to  be 
used  in  making  concrete.  The  following  is  a 
portion  ftf  bis  testimony; 


"Q.  How  did  you  teat  the  sand?  A.  I  Just 
got  down  and  picked  up  a  handful  at  a  time. 
It  is  the  best  way  to  test  sand.  If  there  la 
loam,  or  anything  in  it,  It  sticks  up  in  a 
lump.  Q.  And  you  closed  your  hand  togeth- 
er on  the  sand?  A.  Yes,  when  you  pick  up  a 
handful.  Loam  Is  clay  Joined;  It  is  not  sand 
iteelf.  The  sand  leaves  a  piece  of  loam, 
what  yon  migbt  observe  as  a  clay  Joint;  it  la 
in  lumps.  Q.  When  you  would  close  your 
hand  together,  would  a  lump  of  that  loam  bb 
left?  A.  Yea,  If  you  wmk  your  hand,  and 
the  sand  would  sift  out** 

Other  wltneasoi  examined  and  tested  the 
sand,  and  ireacbed  the  same  conclusion. 

The  cement  was  brought  from  Ft  Scott, 
Kan.  (with  the  exception  of  some  PwUand 
cement,  which  was  used  upon  about  a  square 
and  a  quarter  of  the  work),  and  there  was 
considerable  discussion  between  the  chair- 
man of  the  paving  committee  and  sMne  <rf 
the  citizens  as  to  whether  It  bad  the  strength 
called  tor  by  tbe  contract  Tests  wen  made 
at  various  ttmes,  but  tbe  results  were  un- 
satisfactory. Finally,  Thomas,  the  manage 
of  the  Ft  Scott  cement  business,  and  an 
avowed  expert  In  the  manipulation  of  ce- 
ment, appeared  upon  the  scene,  and  und«- 
took  to  test  certain  samples,  which  were  fur- 
nished as  being  of  the  kind  in  use  by  the 
intervener.   One  of  the  samples,  called  tbe 
"Blarket  House  Oesaent,"  from  the  toct  that 
it  was  brought  to  him  from  a  vault  in  tbe 
market  house,  is  said  to  have  withstood  a 
strain  of  from  182  to  146  pounds,  but  the 
plaintiffs  throw  some  doubt  upon  the  origin 
and  character  ot  tbe  sample.  Another  sam- 
ple, obtained  from  tilie  inspector,  Wblte^  was 
made  up  into  twelve  "brlckets,"  which  were 
broken,  respectively,  under  the  following 
strains  (in  pounds),^  viz.,       80,  KS,  92,  9i, 
T8,  IS,  99,  102,  60,  i4a   The  defendants  and 
the  Intervener,  however,  say  that  this  sample 
had  probably  been  unduly  exposed  to  tbe 
weather,  whilst  with  regard  to  the  brlcket 
which  withstood  the  strabi  of  140  pounds, 
it  Is  said  by  the  plaintiffs  that  the  testing 
apparatus  tos  out  of  order,  and  did  not 
woriE  properly.    And  similar  controversies 
exist  with  regard  to  tbe  other  tests.  Nothing 
very  definite  can  therefore  be  said  to  luve 
resulted  from  any  of  them.    It  however, 
appears  tbat  the  "wire"  test  was  never  suc- 
cessfully made;  Ur.  Thomas,  whose  atten- 
tion was  called  to  tbe  tact  that  It  was  re- 
quired by  tbe  specifications,  saying  that  It 
was  "obsolete."   It  further  appears  tbat  In 
the  opinion  of  the  intervener  and  of  tbe 
people  who  handle  tile  article,  it,  in  twelve 
"brlckete"  made  of  the  same  brand  of  ce- 
ment one  can  be  found  which,  under  the 
most  favorable  conditions,  stends  tiie  strain 
called  for  by  the  specifications,  the  obliga- 
tions of  tbe  contract  are  fulfilled.  Upon  tbis 
subject  the  dty  engineer  made  the  follow- 
ing explanation  to  the  Jury: 

*'If  the  lowest  test  was  token  into  con- 
sideration, it  would  be  on  the  same  pilncdple 
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tbat  v<on  would  test  a  race  hone.  If  yon 
take  a  race  boree  out  on  the  track,  and  say, 
for  Instance,  the  first  beat  be  ran  would  be 
1.15,  and  the  next  beat,  be  runs  It  In  2.20, 
and  the  next  time,  be  runs  It  In  1.10,  he  has 
run  three  heats,  and  you  take  the  average, 
you  wouldn't  suppose  tbat  that  was  as  fast 
as  he  could  go.  Q.  How  would  you  class 
blmT  A.  I  don't  know.  Q.  Woald  you  class 
him  at  bis  lowest  or  bis  highest  speed?  A. 
I  would  class  him  on  his  lowest  Q.  The 
shortest  time?  A.  Tee,  sir;  1.10." 

Thomas  testified  substantially  to  the  same 
effect,  and  he  also  testified  that  the  results 
to  be  obtained  In  testing  cement  depend 
largely  upon  the  skill  of  the  exjMrt  who  does 
the  work,  and  that  a  person  who  has  not 
been  properly  Instructed  Is  Incompetent  to 
make  a  fair  test  or  to  obtain  the  best  results. 

OoDcemIng  the  proportions  and  the  man- 
ner In  which  the  three  ingredients,  the  ce- 
ment, the  sand,  and  the  rock,  were  mixed, 
LeTt  Cochran,  a  negro  man,  who  was  the 
'^captain"  of  the  mixing  boards,  was  sworn 
on  behalf  of  the  idalntlfls,  and  te^es  in 
part  as  follows: 

"Q.  What  Instruetfons  were  given  you 
about  the  mixing  of  the  concrete?  A.  When 
I  first  went  to  woA  on  Sprague  street,  I  said, 
'Well,  what  Is  the  mlxtrlea?*  He  (referring 
to  the  foreman,  Severance)  said,  "Well,  the 
mixture  will  be,  over  there,  1.  2.  and  8.' 
When  be  started  to  work,  he  says.  'Now,  I 
want  yon  to  get  In  Just  as  much  rock  as 
you  possibly  can.'  Q.  What  do  you  mean 
by  1.  2.  and  8?  A.  One  big  barrow  of  ce- 
ment and  three  big  barrows  of  sand.  Q. 
The  proportions  were  how  much?  A.  1,  8, 
and  8.  A.  Well,  you  Just  said  1,  2,  and  8. 
Do  you  say  It  was  1,  8,  and  8?  A.  1.  S,  and 
8.  Q.  Who  gave  yon  those  proportions?  A. 
Mr.  Harry  Severance.  Q.  What  do  you  mean 
by  1,  3,  and  8?  A.  A  barrow  of  cement  and 
three  barrows  of  sand.  Q.  How  much  rock? 
A.  Bight  barrows  of  rock.  I  just  dumped 
the  sacks  of  cement  on  the  board.  Q.  How 
many  sacks  of  cement  did  you  dump  on  the 
board  in  mlxhig  it?  A.  Two  sacks  of  ce- 
ment, three  barrows  of  sand,  and  9  or  10 
barrows  of  rock  In  tbat  much  sand  and  ce- 
ment. Q.  Then  mix  it  up?  A.  les,  sir.  We 
would  mix  the  dry  mixture  first;  yon  know, 
and  then  wet  It,  and  then  pnt  the  rock  on, 
and  put  from  9  to  11  barrows  of  rock.  Q. 
How  much  cement  does  one  of  your  bfg  rock 
harrows  bold?  A.  Two.  Q.  When  you  puf 
two  sacks  of  cement  on  the  board,  it  Is  the 
same  as  putting  one  big  rock  barrow  of 
cement?  A.  Tes,  sir.  Q.  Then  yon  pnt  how 
many  barrows  of  sand?  A.  Three.  *  •  • 
Q.  Well.  now.  what  about  Mr.  White,  the 
Inspector  for  the  city,  there?  A.  Well,  Mr. 
White  would  be  for  the  right,  I  suppose.  He 
would  be  around  and  Jack  me  np  once  In  a 
while,  and  would  holler  and  get  mad,  and 
X  would  go  and  get  Mr.  Harry  Severance. 
Q.  What  would  become  of  the  contest  be- 
tween yon  and  Mr.  White?  A.  Well,  when 


be  would  Jump  on  me,  I  told  him  he  ought  to 
go  and  tell  Mr.  Harry  about  It  I  was  un- 
der his  orders,  and  when  he  would  curse  me 
so,  and  I  would  go  to  Mr.  Harry,  why,  then 
Mr.  Harry  would  Jump  on  me,  and  curse  me, 
and  then,  when  Mr.  White  would  go  off,  he 
would  say.  That's  all  right;  go  on  like  you 
are  doing.*  Q.  He  would  abuse  you  -before 
Mr.  White's  face?  A.  Yes,  sir.  Q.  And 
when  Mr.  White  would  go  away,  he  would 
tell  yon  to  go  on  and  do  It  as  you  had  done 
before?  A.  Tes,  sir;  go  ahead  like  before. 
Q.  What  would  you  do  wltb  those  boards? 
A.  I  would  go  ahead  with  them  Just  the 
same  as  I  had  done.  •  •  •  Q.  Was  Mr. 
White  there  all  the  time  on  the  work?  A. 
Well,  be  would  be  there,  but  be  would  some- 
times have  his  back  turned  to  me.  Q.  When 
he  would  have  bis  back  turned  to  you,  what 
would  you  do?  A.  Just  as  soon  as  I  would 
see  the  rock  barrdws  loaded,  I  would  call 
for  rock.  Q.  Tou  mean  that  you  would  call 
for  the  man  to  roll  the  rock  barrow  on  the 
board?  A.  Tes,  air.  Q.  What  was  your  ob- 
ject In  doing  that?  A.  Because  I  bad  orders 
to.  Q.  From  whom?  A.  Harry  Severance. 
Q.  To  put  In  all  the  rock  you  could?  A.  Tes, 
sir.  Q.  What  was  the  highest  number  of 
barrows  of  rock  you  ever  pnt  in  on  the 
street?  A.  The  most  I  put  in  was  14  bar- 
rows. Q.  Did  Mr.  White  make  any  kick 
there  about  that  A.  Tes,  sir.  He  would 
make  a  kick,  it  looked  so  bad  belilnd  us, 
I  would  throw  what  we  call  'grout.'  Q.  Tou 
would  mix  np  some  cement  and  water  and 
throw  over  this  concrete  you  bad  laid  down, 
and  you  call  this  mixture  you  throw  over 
It  'grout*?  A.  Tes,  sir.  •  •  •  Q.  What 
about  tbe  dinner  hour,  there,  now— whether 
or  not  he  would  get  back  from  bis  dinner  at 
the  time  you  would  commence?  A.  We 
wonid  always  be  at  work  when  he  would 
get  back.  Q.  SometlmeB,  how  long  would 
you  be  at  work?  A.  Well,  I  don't  know. 
Sometimes  be  would  come  back  and  I  didn't 
see  him,  and  Mr.  Harry  Severance  would 
have  his  handkerchief  down  in  his  band  that 
way,  and  I  would  look  around.  Q.  Well, 
Mr.  Severance  would  give  you  tbat  signal 
for  what?  a.  To  look  out,  Mr.  White  was 
coming." 

In  Juxtaposition  to  this  we  place  tbe  fol- 
lowing  excerpt  ^m  tbe  tostimony  of  Sever- 
ance, the  foreman: 

"Q.  Now,  about  what  time  did  you  begin 
tbe  Sprague  street  work?  A.  The  Sprague 
street  we  begah  In  December.  •  •  *  Q. 
What  were  tbe  mixtures  for  that  concrete 
work?  A.  The  mixtures  were  1,  3,  and  8. 
Q.  What  were  tbe  specifications,  do  you  re- 
member? A.  Well,  it  was  Just  double  tbe 
amount  we  used;  tbat  is,  we  used  double  tbe 
amount  specified,  because  we  tried  to  make 
double  batch.  •  •  •  Q.  What  was  tbe 
character  of  the  work  you  did  there?  A. 
First-class  work,  according  to  tbe  specifica- 
tions, and  a  great  deal  better  than  the  spec- 
ifications called  for.  <^  In  what  way?  A. 
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Why,  In  thii  wa7:  taking  tbree  Backs  of 
cement— we  used  three  sacks  of  cement— the 
cement  was  never  damped  on  the  board. 
There  was  always  tbree  sacks  of  cement  on 
the  wheelbarrow,  and  they  were  wheeled  on 
there.  That  was  a  quarter  of  a  barrow  of 
cement  more  than  die  specifications  called 
for.  The  ^edflcatlons  called  for  one,  tbree, 
and  elghi^  according  to  the  way  we  mixed  It 
by  measurement  In  the  wheelbarrows,  tak- 
ing the  wheelbarrows  all  the  same  size,  and 
we  cut  out  one  barrow  of  rock  In  every 
batcb.  Q.  In  oUier  words,  according  to  the 
proportions  mixed,  yon  added  one  barrow  of 
rock  less  every  time  than  tiie  QMclflcattons 
called  for?  A.  Yes,  sir.  Q.  Do  two  sacks 
of  cement  make  a  wbeelbarrowT  A.  Tea, 
sir;  yon  can  batdly  get  on  two  sacks.  It 
wouldn't  lay  on,  and  that  was  the  reason  we 
kept  It  In  the  sack.  Q.  Do  yon  know  Levi 
Cochran?  A.  Tea,  sir.  Q.  What  was  his  po- 
aition  with  yon?  A.  He  was  one  of  the  cap- 
tains of  the  concrete  gang.  Q.  Well,  yon 
spoke  of  one.  What  do  yon  mean?  A, 
Wdl,  there  was  a  captain  for  eadi  board. 
Q.  Ton  had  how  many  boards?  A.  Four 
boards.  Q.  He  was  captain  of  one  of  them? 
A.  Yes,  sir;  one  of  the  captains.  Q.  Well, 
Mr.  Severance,  did  yon  ever  say  to  him  or 
give  him  instroctlons  to  ran  In  Jnst  as  mncA 
or  as  many  bairovrs  (tf  rock  In  the  sand  and 
cement  as  he  could?  A.  Nc^  sir.  Q.  What 
chance  would  he  have  bad  to  mn  In  9  or  11 
barrovra  of  rock.  Instead  of  the  smaller  qnan- 
tlty  called  tor,  without  your  detecting  It?  A. 
Well,  be  would  have  bad  no  possible  chance, 
for  two  reasons:  One,  that  if  he  had  done 
so,  and  I  had  caught  him  at  It;  I  would  have 
fired  him;  and  the  next  is  that  the  board 
would  not  have  held  It.  The  concrete  board 
that  we  had  for  measuring  would  not  stand 
that  kind  of  measnrefflent  Q.  How  many 
wheelbarrows  did  you  use  on  the  work?  A> 
We  used,  7  and  S,  la  10,  and  then  what  was 
necessary  to  wiieel  the  cement  In.  *  *  * 
Q.  Did  yon  ever  tell  blm,  after  Mr.  White 
bad  gone  away,  to  go  on  and  perpetrate  a 
fravd— go  <HL  and  do  like  he  iras  doing  It? 
A.  No.  sir.  Q.  Did  yon  ever  tell  Um  to  per^ 
petrate  a  fraud  on  ttae  dty  In  any  way?  A. 
No,  sir.  Q.  Had  you  any  Interest  In  this 
Job  oQier  than  your  salary?  A.  Yes,  air. 
Q.  Well,  then,  what  Interest  Is  there.  If  any, 
by  which  you  would  have  any  further  Inter- 
est In  It?  A.  Why,  a  future.  Q.  What 
about  the  future?  A.  Well,  I  had  a  fntara 
I  wanted  to  do  a  good  piece  of  work.  It  was 
to  my  interest  to  Uve  up  to  the  specifica- 
tions. Q.  WeU,  did  you  have  a  financial  In- 
twest  In  the  outcome  of  the  job?  A.  Yes, 
sir.  Q.  What  was  it,  Mr.  Severance?  A. 
Wdl,  it  was  a  small  po'centage  In  r^;ard  to 
the  work.  Q.  Well,  then,  Cochran  said  that 
after  Mr.  White  wonld  go  away  he  would 
go  on  jnst  the  same  aa  he  had  been  doing. 
Now,  would  Mr.  White  ever  go  away,  so  that 
you  could  go  on  perpetrating  any  fraud?  A. 


sir;  Mr.  White  was  always  on  the  woriL 
Q.  He  said  his  object  In  ixOing  it  wm  be- 
cause be  vras  undor  orders  from  you  to  do 
It  You  say  yon  never  gave  him  any  such 
orders?  A.  I  never  gave  him  any  auch  oi^ 
ders.  Q.  He  said  that  it  would  look  so  bad- 
^  that  he  wonld  throw  on  grout  What  do 
yon  know  of  that  bSbtg  done,  and  of  the 
reason  for  It,  If  any?  A.  Well,  It  has  al- 
ways been  my  object  in  laying  rough  con- 
crete, BO  that  the  asphalt  will  bind.  There 
waa  aoma  places  where  the  concrete  was  a 
little  rough,  but  that  occurs  in  every  job. 
Q.  Then  be  said  that  -whea  Mr.  White  woald 
get  away  yon  would  give  blm  a  handkwchlef 
sign  to  go  ahead  and  dump  in  m<ne  rock  than 
was  required.  Did  yon  ever  give  blm  any 
such  sign  as  that?  A.  No,  sir." 

Thus  far  the  witness  appears  to  have  beui 
examined  by  the  counsel  ro^resoitlng  the 
paving  contpany.  He  Is  now  token  In  dtuuge 
by  the  couDSd  for  the  dty,  and  the  exanl^ 
nation  proceeds: 

"Q.  You  suted  that  you  started  to  worit 
on  the  west  end  of  this  street  beginning  at 
the  bottom  of  the  slope  and  working  up  to- 
wards Westmi  avenue?  A.  Yes^  sir.  Q. 
On  that  part  of  the  work  yon  used  Portland 
cement?  A.  Yes,  sir.  Q.  On  account  of  the 
Ft  Scott  cement  not  having  arrived?  A.  Yes, 
sir.  ,Q.  Yon  used  it  at  that  point  for  that 
reason?  A.  Yes,  sir.  Q.  And  you  stoted  that 
yon  mixed  It  1,  8,  and  8?  A.  Yes,  sir.  Q. 
The  spedfleations  were  1,  2,  and  5.  How  do 
you  explain  that?  How  do  you  reconcile 
your  stetement?  (Objected  to  by  counsd  for 
plaintiffs  as  not  bdng  fair  to  the  plaintiffs, 
now,  to  *  *  *.)  A.  Yon  remember  I  have 
a  claim  In  there  about  the  measurement  In 
the  wheelbarrow.  I  was  not  answering  ac- 
cording to  the  spedfleations.  Q.  Well,  I 
will  just  ask  you  the  question  now,  were 
the  Bpedflcattons  1,  2,  and  B?  (This  ques- 
tion is  objected  to  by  conned  for  ^atotlfls 
for  the  reason  *  *  *.) 

"Q.  Now  yon  say  that  you  measiued  It? 
(Objected  to  by  connsd  for  plaintiffs.)  ' 

**Q.  Now,  Mr.  Severance,  do  you  know 
what  the  dty  vpedflcattons  were?  (Conrad 
for  plaintiffs  objected  to  the  counsel  for  tlie 
defendant  teUlng  the  witness  what  the  q^ec- 
Ifications  in  Uie  contract  were,  as  he  did 
while  counsel  were  attempting  to  make  their 
objection  to  the  court  and  vrere  on  their  feet 
addressing  the  court  for  that  purpose.  Ob- 
jection sustained.) 

"Q.  Mr.  Severance,  do  you  know  what  ttae 
dty  spedfleations  were?  A.  Yes,  dr.  Q. 
Now,  I  ^1  ask  you  to  recondle  your  state* 
mente  with  the  dty  spedfleations?  (Object- 
ed to  counsel  for  plaintiffs.)  Q.  In  this 
the  dty  spedfleations?  here  la  the  contract 
with  the  Nelson  Paving  (Company?  (Object- 
ed to  by  connsd  for  plaintiffs.)  Q.  Is  this 
the  dty  qiedficatlona?  A.  Yes,  dr.  (Goun- 
sd  for  plaintiffs  object  to  counsel  for  defend- 
ant offering  the  witness  on  the  stand  title 
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V>eciflcaUonB  for  tbe  contract  for  Qie  paving 
of  Sprague  street  and  pointing  ont  to  the  wit- 
ness tlie  clause  In  Hie  apedflcattoiu  fixing  tlie 
proportiona  of  fhe  canent,  tbe  sand,  and  the 
roek  called  for  In  the  specifications  as  called 
for  In  the  contract,  and  his  prerlons  state- 
ment before  the  Jury  that  the  spedflcatlons 
were  1,  3.  and  S.   Objection  OTetrnled.  .To 
which  ruling  of  the  court  counsel  for  plain- 
tiffs except  and  reserve  thia  note  in  lieu  of 
a  formal  hill  of  exceptions.)  Q.  Is  that  the 
specifications  of  the  contract  between  the 
city  and  the  Nelson  Paving  Gompany?  A. 
Yea,  sir.  Q.  Well,  what  do  the  apedflcationa 
■ay  as  to  the  pzoptnllons?  A.  Aa  to  tbe 
^portions— 1,  2,  and  S.  Q.  I  want  you  to 
state  to  tbe  jury  whether  or  not  those  pro- 
portions were  in  fiict  followed?  (Objected  to 
by  counsel  for  jdaintUb  as  leading,  and  ask 
that  the  question  be  strlckCTi  out)  Q.  In  what 
respect  does  the  mixture,  aa  you  made  it  on 
Sprague  street,  differ  from  the  proportliHU 
as  called  fear  In  the  spedflcatlons?  A.  In 
nothing.  Q.  Fleaae  exidaUi  to  the  jury  why 
It  la  tbat  they  do  not  dilfer?  A.  WeU.  we 
vOl  start  on  the  cemoit  The  barrows  tbat 
we  were  using  were  all  the  same  sLee,  and 
ve  put  three  sacks  of  cement  on  a  wheel- 
barrow. It  takes  two  aacks  to  fill  the  wheel- 
barrow, and  we  wanted  to  make  a  double 
batch,  and  we  put  on  tbe  third  sack  to  make 
u  near  a  dooble  batch  as  we  could,  so  we 
used  tbree  barrows  of  sand,  three  sacks  of 
cement  and  eight  barrows  of  rock— well, 
we  used  seven  barrows  of  rock.    Q.  So,  In 
tbe  vray  In  which  you  applied  it  you  put  In 
three  sacks  of  cement  which  was  more  thftn 
a  barrow?  A.  Tea,  air.  Q.  So  that  in  mix- 
ing it  yon  mixed  it  1,  8.  and  7,  and,  strictly 
^peaking,  you  could  have  used  eight  bar- 
rows of  rock?  A.  Tea,       and  make  these 
proportions.    *    *    *    Q.  This  man,  Levi 
Cochran,  yon  know,  of  course,  is  he  in  town 
bere  yet?  A.  Yea,  sir.  I  saw  him  yesterday 
morning.   He  Is  here.   He  la  looking  for  « 
Job.   I  am  going  to  give  him  a  Job.   He  Is 
going  to  work  for  me  on  the  telephone. 
•    *         Orofis-examlned:  "Q.  Ton  are  will- 
In  gr  to  give  him  a  Job,  notwithstanding  tbe 
statements  he  has  made  on  this  trial  here 
about  that  concrete,  it  seems?  A.  I  will  give 
bfm  a  Job  untli  tills  trial  Is  ovor;  yes,  sir. 
Q.  Tbe  Job  is  going  to  last  until  this  trial  is 
over?  A.  I  have  not  talked  to  him  personal- 
ly.    Q.  Yes,  yon  have  not  talked  with  him 
personally?  A.  No,  he  wouldn't  talk  to  me 
now.    Q.  Were  you  under  instructions  to  give 
bim  a  Job?  A.  No.  I  am  under  no  Instruc- 
ttona.    Q.  You  are  going  to  give  him  a  Job? 
A..  Be  is  a  pret^  good  man.  Q.  Yon  always 
found  him  a  jpiod  man?  A.  I  fouml  him  a 
Orst-class  man.  Q.  Mr.  Nelson  always  found 
bIm  so?   A.  I  think  so.    *    •   *   Q.  You 
voncli  for  him  now  as  a  first-class  man?  A. 
I  do.     •   •   ••*  Be-examlned:  **Q.  Cionsld- 
erfns  that  Levi  Cochran  testified  In  this  case 
tbat  yon  and  he  entered  Into  a  conspiracy 
and  actually  did  perpetrate  a  fraud  on  this 
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city  and  on  Mr.  White,  as  the  Inspector,  and 
you  say  that  he  Is  a  firat-class  man.  What 
do  yon  mean  by  that?  A.  I  have  my  reasons. 
That  is  to  say,  I  want  Mr.  Cochran  to  stay 
Tight  here  until  after  this  suit  is  tried.  Q. 
Well,  what  do  you  mean  by  first-class  man? 
A.  He  Is  a  first-class  workman.  Ja  what  I 
mean.  Q.  You  don't  mean  from  a  moral 
standpoint?  A.  No,  sir.  Q.  You  mean  to  aay 
that  these  things  that  have  been  read  out  to 
yon  that  he  has  testified  to  are  false?  A. 
Yes^sli;  and  I  will  prove  so  after  a  while.  Q. 
Yon  testtfy,  then,  tbat  whoi  yon  say  he  Is  a 
flrst-cUun  man  that  he  is  a  good  workman? 
A.  He  has  worked  for  ifie  since  189%  and  he 
la  a  flrst-clasa  vrorkman.  I  learned  him  to 
lay  concrete." 

The  witness  elsewhere  contradicts  or  ex- 
plains his  stetement  that  Cochran  was  cap* 
tain  of  one  of  tbe  boards  by  saying  that  he 
had  charge  of  the  wet  mixing  on  all  four 
boards,  and  he  nndotakes  to  modify  or  ex- 
plain his  testlmoDy  to  the  effect  that  he  had 
a  "percentage"  intwest  in  the  wwk  aa  fol- 
lows: 

"Q.  WeU.  Mr.  Severance,  you  say  you  had 
an  toteieat  in  thla  contract  fw  paving 
Sprague  street— Jiut  a  small  interest?  A. 
Yes.  sir.  Q.  And  you  were  also  getttog  a  peo^ 
centage  on  the  pnrftte?  A.  No.  air.  Q.  What 
was  yoor  toterest  then?  A.  Good  faltiL  Q. 
Yon  said  a  while  ago  you  had  a  small  per^ 
centage?  A.  I  did.  Q.  What  did  yon  mean 
by  a  small  percentage?  A.  Mr.  Nelson  was 
out  of  the  state  a  great  deal,  and,  of  course, 
I  had  charge  of  the  work,  and  my  salary  was 
raised  to  carry  It  on,  and  to  attend  to  my 
work  properly.  Q.  What  do  you  mean  by 
'percentage'?  You  don't  mean  to  say  that 
dally  wages  is  petc^tage?  A.  Yea,  sir.  Q. 
You  call  your  daily  wsigea  a  percentage?  A. 
Yea,  sir;  that  is  yon  get  an  Increase  of  sal- 
ary. Q,  What  was  your  increase  based  on? 
Was  it  based  <m  the  amount  th^  made  on 
the  contract?  A.  No,  sir.  Q.  What  was  it 
baaed  on?  What  was  tiie  basis  of  your  in- 
crease In  salary?  A.  The  basis  of  Increase 
of  salary  means  that  if  yon  toke  care  antf 
handle  your  woric  properly,  take  an  toterest 
you  get  an  increase  of  salary,  and  that  Is 
the  percentage  tbat  I  claim  I  had,  or  was  due 
me,  when  the  Job  was  finished.  I  went  to 
Waco  and  settled  up.  and  from  tbat  time  had 
no  more  to  do  with  it" 

Tbe  inspector.  White .  (examtoed  as  a  wit- 
ness for  tbe  defense),  upon  March  10th.  to  an- 
ticipation of  tbe  acceptance  of  the  work  by 
the  dty  authorities,  signed  a  certificate,  pre- 
pared by  the  chairman  of  the  paving  commit- 
tee, similar  to  that  given  by  the  engtoeer. 
He,  however,  given  the  following,  with  other 
testimony: 

"Q.  Probably  some  rodu  got  to  tbat  were 
larger  size  than  required  by  the  strict  letter 
of  the  law.  What  have  you  to  say  about 
that?  A.  It  would  be  a  hard  matter  to  keep 
them  all  out  They  were  making  a  double 
batch,  and  running  two  boards,  and  it  was 
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a  hard  matter  to  see  every  rock  that  went  In, 
and  th^  would  have  about  ten  barrowa  of 
rock  on  each  board,  and  it  would  be  a  hard 
matter  to  see  every  rock  that  went  la.  One 
was  liable  to  slip  in  and  a  man  not  see  it. 
*  *  *  Q.  To  what  extent  would  it  be 
practicable  for  any  nnmber  of  watchers  to 
prevent  any  nnmber  of  rocks  from  getting  In 
over  2^  Inches  In  size?  A.  I  would  think 
there  would  have  to  be  a  man  on  each  board. 
Q.  Do  yon  think  they  could  keep  them  all 
out?  A.  No,  air,  •  •  •  Q.  What  kind  of 
sand  did  you  use?  A.  Bar  sand.  Q.  It  had 
more  or  less  loam  in  it?  A.  Tea,  sir,  some 
loam  in  it  Q.  Dou't  you  know  your  specifi- 
cations said  It  should  be  clear  of  loam?  A. 
Well,  there  was  some  loam  In  It.  *  *  * 
Q.  Don't  you  recollect.  In  that  connection 
[referring  to  a  complaint  aald  to  bare  been 
made  by  one  of  ttie  plaintiffs  as  to  the  man- 
ner in  which  the  concrete  was  mixed]  say- 
ing to  Mr.  Bewail  that  you  had  made  a  com- 
plaint to  the  concrete  foreman?  A.  No,  sir; 
I  do  not  think  I  coold  possibly  hare  said  such 
a  thing,  because  I  had  had  several  dlflScuI- 
tiea  with  the  men  about  the  way  they  were 
mixing  it,  and  turned  one  man  oft  the  board 
entirely.  Q.  For  his  bad  work?  A.  Tea,  sir. 
Q.  Tou  don't  remember  saying  to  Mr.  Sewail 
that  you  had  complained  to  the  concrete 
foreman,  and  you  were  having  It  done  the 
best  you  could  get  them  to  do  It?  A.  I  do 
not  Q.  Can  yon  say  that  you  did  not  say 
that?  A.  I  do  not  think  I  did,  though  I  may. 
Q.  But  you  don't  remember  saying  It?  A. 
No,  sir.  Q.  Oould  you  say  now  that  yon 
conld  not  say  It?  A.  Well,  I  don't  remem- 
ber. I  don't  say  positively  but  what  maybe 
I  did,  though  I  dont  think  I  ever  said  such 
words;  that  I  couldn't  have  It  done,  because 
when  I  started  after  them  they  did  it  as  I 
told  them.  Q.  Tou  said  the  concrete  fore- 
man was  overbearing?  A.  He  was.  Q.  To 
you?  A.  Tes.  Q.  How?  A.  He  didn't  want 
to  pay  much  attention  to  what  1  said.  Q.  You 
would  complain  to  him,  end  want  htm  to  do 
different  from  what  they  were  doing,  and  he 
wonldn't  pay  much  attention  to  you?  A. 
He  did  not  Q.  Was  be  rude  to  you?  A. 
No,  he  was  not  rude.  Q.  How  do  you  mean 
that  he  was  overbearing?  A.  He  tried  to 
have  his  own  way.  Q.  And  you  wanted  to 
have  your  way?  A.  I  did  have  it  Q.  You 
had  a  great  deal  of  trouble  with  bim?  A. 
Tes.  •  •  *  Q.  I  win  read  your  testimony 
to  you:  "The  foreman  of  the  board  was  very 
overbearing.  I  went  to  him  very  often  about 
the  way  he  was  going  on.  and  I  went  to  see 
Mr.  Nelson.'  Is  that  your  testimony?  A.  I 
think  it  is.  Q.  I  will  ask  you,  Mr.  White,  If 
Mr.  Quiggles  did  not  call  your  attention  to 
the  way  the  concrete  was  being  mixed,  and 
tell  you  tliat  It  was  not  being  properly  mix- 
ed? A.  I  really  don't  know  whether  he  did 
or  not  Such  a  thing  was  call  [sic]  to  me  by 
several  parties,  hut  I  didn't  think  that  they 
knew  my  busineBS.  I  thought  I  knew  my 
buslqess  myaelf.    Q.  Mr.  Quiggles  was  for- 


merly a  city  coundlman,  was  he  not?  A. 
Not  at  that  time.   Q.  I  don't  mean  at  that 
time,  but  formerly?   A.  Yes,  sir." 
Mr.  Quif^les  testifles  as  follows: 
"Q.  You  are  not  one  of  the  plalntUCs  and 
abutters,  I  don't  [sic]  believe?   A.  No,  sir. 
Q.  Did  you  tell  Mr.  Wbite,  early  in  the 
work,  that  the  mixing  was  not  being  prop- 
erly done?   A.  Yes,  sir.   Q.  Did  he  then  say 
something  to  Mr.  Severance  about  it?  A. 
He  spoke  to  the  foreman,  or  Mr.  Nelson,  I 
don't  know  which,  and  he  came  on  over 
there,  and  was  told  that  he  was  boaslng  the 
Job.   Q.  In  what  way— in  an  ironical  way? 
A.  Yes,  sir.   <i.  You  say  the  answer  by  Mr. 
Severance  or  Mr.  Nelson  was  In  a  very  short 
way?   A.  Yes,  sir.   Q.  What  did  they  say 
to  him?   A.  I  didn't  exactly  hear  what  It 
was  at  the  time,  but  it  was  a  very  short 
answer,  and  he  was  told  that  he  was  boaslng 
the  job.    •   •   •   Q.  You  told  Mr.  Agurs 
[chairman  of  the  paving  committee]  that  they 
were  not  mixing  It  iffoperly?  A.  Yes,  sir. 
Q.  What  did  be  say?   A.  Well,  he  said  that 
It  was  according  to  the  TT.  S.  government 
specifications,  the  way  they  were  putting  It 
in  there.   Well,  T  told  him  It  might  be,  but 
that  I  was  satisUed  that  the  government 
didn't  mix  concrete  that  way.   Q.  He  didn't 
go  to  Mr.  Severance  and  Mr.  Nelson  and 
make    complaints,    did    he?    A.  No,  sir. 
•    *   •   Q.  Do  you  know  how  to  mix  con- 
crete?  A.  Well,  I  have  seen  it  mixed  often 
enough.    •   •   •   Q.  Well,  how  do  yon  mix 
concrete?   A.  Well,  I  would  have  my  board 
level— that  Is  one  thing  they  didn't  have— 
and  I  would  pour  the  aand  and  cement  on 
there  and  mix  it  thoroughly,  and  wet  It 
down  as  we  throw  It  on.   I  wouldn't  have 
too  much  water.   I  would  keep  getting 
enough  water  and  would  mix  it  so  that  tbe 
sand  and  cement  wouldn't  run  off  the  board. 
I  would  fix  it  BO  that  the  sand  and  cement 
would  stick  to  tbe  rock.   Now,  If  you  want 
to  know  how  they  mixed  it  I  can  tell  yon 
how  they  mixed  It    Q.  Tell  ns  how  they 
mixed  It  then.   A.  Well,  tbelr  board  was 
not  level,  and  they  scattered  the  sand  ont, 
and  put  the  cement  on  top  of  the  sand,  and 
had  some  barrels  and  buckets,  and  they  juat 
dashed  the  water  on  It  until  they  got  tt  al- 
most in  a  liquid  form,  and  a  great  deal  of  it 
run  off  the  hoard,  and  then  they  would  get 
in  a  dash  of  rock,  and  throw  it  over  It,  and 
they  took  the  hose  and  filled  It  on  top  of  the 
rock,  and  some  of  the  rock  didn't  bare  any 
cement  or  sand  on  It  at  all,  and  somebody 
complained  about  the  rock  not  [?]  being;  dry, 
and  then,  to  make  It  wet  they  wonid  take 
from  one  to  two  or  three  buckets  of  water 
and  pour  It  oh  top  of  the  rock,  and  that 
would  wash  the  sand  and  cement  oflf  that 
had  stuck  on  them,  and  then  they  would  take 
thplr  shovels  and  throw  it  on  the  street." 

Nelson,  the  vice  president  of  the  paving 
company,  testifles  that  two  sacks  of  cement 
would  fill  a  barrow  quite  full,  but  that  they 
nevertheless  put  in  three  sacks  to  make  a 
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tatcb  and  a  Half  at  a  tlmo^  He  also  teetl- 
flca  that  the  emcrete  vaa  laid  tour  or  six 
.  wadEs  hettun  tbe  aipbalt  was  put  on.  Be* 
Tond  fills,  tbe  evldeDce  Jr  ocMnclnslTa  to  the 
effect  tbat  up  to  tbe  time  this  salt  was  filed 
(although  the  pavement  was  completed  and 
the  dtj  was  about  to  aoc^  1^  pay  Its  pro- 
portion of  tbe  cost,  and  impose  upon  the 
property  (tf  tbe  front  proprietors  a  lien  f« 
tbe  balance)  tbe  concrete,  with  the  exception 
of  that  portlim  which  had  been  nude  of  Fort- 
land  cement,  was  still  wet  and  soft  and  that 
tiie  hot  asphalt,  baving  been  laid  on  it  whilst 
In  that  condition,  bad  formed  no  bond  what- 
erar.  It  Is  further  shown  that  there  are 
waTes  upon  the  surface  of  tiie  street;  ttat 
since  the  trial  began  tbe  concrete  has  entire- 
ly given  wsy  In  somo  placea  (part  of  which 
the  defendants  attribute  to  tunneling  in  the 
laying  of  pipee),  and  that  Instances  hare  oc- 
emred  In  which  the  ^halt  baa  beat  raised 
from  the  aoiface  of  Gbe  concrete. b7  water 
which  found  Its  way  between  them.  No 
doubt  there  was  considerable  drying  and 
hardening  of  the  concrete  during  the  six 
months  which  elapsed,  between  tbe  date  at 
which  thia  suit  waa  filed  and  the  date  upon 
which  It  was  last  on  trlaL  But  even  at  this 
time,  Judging  from  the  perfectly  dry  speci- 
mens filed  as  exhibits  In  tbUl  eoiut,  and  com- 
paring; them  with  the  specimens  made  of 
Pwtland  cement  so  filed,  It  is  at  best  an  in* 
ferkff  article, 

Opinloni 

To  the  assertion  of  the  plaintiffs  that  tbe 
contract  baa  not  been  complied  with  because, 
In  tbe  making  of  tbe  concrete,  tbe  specifica- 
tions with  reference  to  the  size  of  tbe  rock 
and  the  quality  of  the  sand  were  not  ob* 
serred,  the  defendants  and  tbe  Intervener  an- 
swer that  the  speciflcationa  are  not  to  be  giv- 
en  tbe  only  meaning  of  which  the  language 
used  Is  snsteptlble,  as  In  that  case  it  would 
be  difficult  to  comply  with  tbem,  but  that 
thef  should  be  held  to  be  sufficiently  com- 
piled irtth  If  tbe  result,  as  a  whole,  is  rea* 
aonably  up  to  tbe  standard  of  work  as  ordi- 
narily done  undw  contracts  of  a  like  char- 
acter. This  is  not  a  soand  proposition,  since 
tlie  purpose  of  the  written  contract  and  of 
tbe  specifications  is  to  fix  with  certainty  the 
obligations  of  the  parties,  and  thereby  ob- 
tain definite  resolta.  It  is  said  that  the  spe- 
ciflcatlons  are  similar  to  those  used  by  the 
United  States  government.  If  this  be  true,  it 
Sm  fair  to  assume  that  they  are  tbe  results  of 
an  InteUlgeni  consideration  of  the  subject, 
and  that  broken  rock  of  tiie  size  and  sand  of 
tbe  quali^  specified  are  more  snltable  for 
tbe  purpose  contemplated  than  broken  rock 
ot  another  slse  and  sand  of  another  quality. 
Bnt»  even  if  this  were  not  so,  it  waa  compe- 
tent for  the  parties  thereto  to  make  the  con- 
traet  as  they  did,  and  tbe  one  has  no  right  to 
Ignore,  becanse  dlfflcntt  of  falOIIment,  condi- 
tions which  the  other  has  not  waived.  As- 


suming, fbr  tin  sake  at  argument,  that  It  Is 
not  of  tbe  «arac«  of  tiie  contract  here  in 
question  that  tSw  oontnctor  should  eom^y 
strictly  with  any  particular  condition,  never- 
theless. If  It  appears  that  tbe  cumulative 
effect  of  Its  noncompliance  with  several  of 
tbs  conditions  Is  tbe  laying  of  a  pavemoat  In- 
terior In  qnalltr  to  that  contemplated.  It  la 
clear  that  tbe  contract  has  not  been  execut- 
ed on  tbe  one  sldSk  and  should  not  be  »• 
forced  against  tbe  other,  slnee  It  is  certainly 
of  Its  essence  tiiat  a  pavement  should  be  laid 
that  will  bo  as  strong  and  as  durable  as 
csn  be  laid  by  means  of  tiie  combination  ot 
materials  and  method  called  tor  by  the  speci- 
fications. 

Pretermitting  the  question  of  the  else  of 
the  rock  and  the  qnaUty  of  tbe  sand,  r^ard* 
ed  as  indqiendent  factors,  we  may  proceed 
to  the  conslderatlfm  ot  tbs  manna:  and  tho 
proportions  In  which  tiiose  Ingredients  were 
combined  with  the  cement;  and  tho  general 
result. 

If  the  testimony  ot  the  witness  Cochran  Is 
to  be  believed,  a  deliberate  fraud  was  perpor 
tinted  In  tbe  making  of  tite  combination 
ferred  to,  and  the  result  Is  a  pavement  nec- 
essarily btferlor  to  that  called  for  Ij  tiw 
contract  unto  which  it  was  laid;  and, 
whether  that  testimony  bo  consldwed  apart 
from  other  testimony  and  from  the  India* 
putable  facts,  or  In  connecti<m  therewith,  we 
find  no  sufficient  reason  for  dtsbeilevlng  It 
It  la'true  that  the  man  Is  a  negro,  but  be  had 
been  working  for  and  with  tito  contracts 
or  Its  offlcera  since  1806,  bad  parted  with 
than  In  perfect  amity,  was  vouched  tor,  even 
after  he  bad  testified,  aa  a  flnt-claas  woric- 
man,  and  (until  Severance  had  been  ctosik 
examined  by  tho  connsel  whom  be  was 
put  on  tbe  stand)  aS'A  firstclasi  man.  Mora 
than  that  Severance  testified  that  he  Intend- 
ed to  onploy  falm  In  the  futore.  It  la  shown 
also  that  Cochran  wrote  to  Kelson  for  a  lettor 
of  recommendation,  and  that  Nelson  author^ 
Ised  Us  secretary  to  send  It  to  him,  and  sucb 
a  letter,  pnn>ortlug  to  have  been  vrritten  by 
Nelson,  waa  produced  on  tbe  trial,  but  b^ 
cause  Nelson  denied  the  aignatura  It  has  bem 
suggested  tbat.  Cochran  had  forged  tt.  Thia 
suggestion  has  but  little  apparent  foundatlfm 
in  reason  oe  probability.  Why  should  ho 
have  forged  an  Instrument  which  he  could 
have  obtained  without  forgery?  And  why 
should  be  voluntarily  and  unnecessarily  have 
produced  it  as  gennlne  In  a  case  In  which  bo 
waa  teatlfying  adversdiy  to  the  Interest  of 
the  person  whom  be  named  as  the  author? 
Tbe  answer  would  seem  to  be  that  as  bo 
had  written  to  Nelson  for  the  letter,  and  as 
Nelson  bad  authorised  his  secretary  to  write 
It  the  latter  had  done  so.  And  there  la  noth- 
ing to  the  contrary  In  the  record  beyond  the 
statement  made  by  Severance  to  the  effect 
that  the  handwriting  resembled  that  of  OMh- 
ran.  The  testimony  of  Severance  doea  not 
however,  commend  Itselt  very  highly  eVMi  In^ 
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those  matters  concerning  whtcb  he  may  be 
supposed  to  have  some  knowledge,  and  Is 
worth  less  than  nothing  In  this  Instance, 
since  It  Is  not  pretended  that  he  Is  an  expert 
In  handwriting.  It  was  developed  on  the 
trial  that  after  the  Spragne  street  Job  had 
been  completed  Cochran  had  gone  to  Texas, 
but  that  be  had  retiumed  to  Shreveport,  and 
at  the  time  that  he  gave  his  testimony  was 
employed  In  a  store  of  which  one  of  the  plaln- 
tltTB  Is  the  proprietor.  It  Is  reasonable,  there- 
fore, to  suppose  that  the  plalDtUTs  knew 
what  be  would  be  likely  to  testify  to  before 
tb^  put  him  on  the  stand,  and  it  Is  not  un- 
likely tliat  be  was  given  employment  In  order 
to  keep  blm  in  Shreveport  until  his  testimo- 
ny should  have  been  given.  These  drcum- 
stances  do  not,  however,  destroy  his  credibili- 
ty. And  a  question  which  suggests  itself  Is, 
considering  that  the  character  of  the  mate- 
rials handled  by  him,  and  the  manner  in 
which  be  did  his  work,  promised  to  be  vital 
Issues  in  the  case,  why  did  the  defendants 
and  tbe  contractor  leave  it  to  the  plaintiffs 
to  produce  blm  as  a  witness?  As  tbe  mat- 
ter  stands,  even  if  bis  general  credibility 
had  been  overwhelmingly  impeached,  the 
fact  remains  that  be  was  nevertheless  capa- 
ble of  telling  the  truth,  and  with  respect  to 
the  particular  things  concerning  which  be 
has  testlfled  the  corroboration  which  he  has 
received  leads  us  to  believe  that  he  has  done 
BO.  It  will  be  remembered  that  be  testified 
that  when  be  asked  about  tbe  "mixtrles"  he 
was  told  that  they  were  1,  3,  and  8—1.  e.,  one 
of  cement,  three  of  sand,  and  eight  of  rock; 
and  it  will  also  be  remembered  that  when 
Severance  was  interrogated  upon  the  same 
subject— 1.  e.,  as  to  what  mixture  was  called 
tor  by  tbe  specifications— he  gave  the  same 
answer,  and  It  is  to  be  observed  that  he  was 
never  thereafter  allowed  to  hazard  another 
^tement  concerning  the  spedflcations  until 
they  were  placed  in  bis  bands,  and  tbe  par- 
ticular paragraph  referring  to  them  had  been 
pointed  out  to  him,  after  which  he  undertook 
an  elaborate  explanation.  In  which  he  was 
supported  by  Nelson  or  Brlggs,  and  possibly 
both,  to  the  effect  that  their  custom  was  to 
make  a  batch  and  a  half  of  the  concrete  In- 
stead of  a  single  batch,  and  that.  In  order  to 
do  so,  three  sacks  of  cement  were  put  on  a 
barrow  (which,  according  to  their  own  testi- 
mony,  would  hold  but  two),  and  the  sand  and 
rock  were  then  added  in  tbe  proportions  call- 
ed for  by  tbe  contract  It  will  further  be  re* 
membered,  however,  that  neither  Brlggs, 
Nelson,  nor  Severance  mixed  tbe  concrete,  or 
spent  their  time  at  tbe  mixing  boarda  Coch- 
ran was  tbe  man  to  whom  that  duty  was  as- 
signed. He  alone  was  in  a  position  to  know 
exactly  what  was  done,  and  his  account  ot 
It,  showing  that  all  was  not  well  so  far  as 
tbe  Interests  of  tbe  city  and  of  the  property 
holders  were  concerned,  is  corroborated  by 
the  reluctant  testimony  of  White,  by  the  tes- 
timony of  other  wltnesaes,  and  by  tbe  &ct 


that  a  concrete  (if  tiiat  name  can  be  properly 
applied  to  it)  was  produced,  which,  weeks,  if 
not  months,  after  It  bad  been  laid,  could  be 
broken  up  by  baud,  or  at  least  with  tbe  heel 
of  a  boot,  and  which  is  Indifferently  charac- 
terized by  the  witnesses  as  "soft,"  as  "mis- 
erable, abominable,  rotten."  and  as  "dough." 
And  for  the  rest  it  Is  shown  that  upon  this 
composition— cold,  wet,  and  soft— the  hot  as- 
phalt was  spread  and  rolled,  with  the  result 
tliat  It  became  necessary  to  put  probably 
200  patches  upon  the  surface  of  the  street 
before  it  had  ever  been  used,  and  water  was 
running  In  several  places  between  the  as- 
phalt and  tbe  concrete  before  tbe  trial  of  the 
case  was  finished  In  the  district  court 

Upon  the  whole.  It  is  a  question  whether 
the  Intervener  complied  with  Its  contract  In 
any  one  particular.  It  Is  quite  certain  that 
the  pavement  as  laid  by  It  Is  not  the  pave- 
ment that  the  city  and  the  front  proprietors 
have  a  right  to  demand;  and  citation  of  au- 
thority Is  hardly  necessairy  for  the  sup[>ort  of 
the  conclusion  that  one  ought  not  to  be  al- 
lowed, and  the  other  ought  not  to  be  com- 
pelled to  pay,  the  contract  price. 

It  Is  fully  conceded  that  the  authority  of 
the  Judiciary  should  be  Interposed  In  a  case 
of  this  kind  with  the  utmost  circumspecticm, 
since.  If  there  be  presented  a  qnestlon  merely 
of  tbe  wisdom  or  unwisdom  with  which  a 
municipal  corporation,  acting  In  good  faith. 
Is  exercising  the  discretion  vested  in  it  by 
law,  the  courts  have  no  function  to  discharge. 
It  Is  not.  however,  within  the  discretion  of 
the  defendant  corporation  to  expend  public 
money  or  to  Impose  obligations  upon  its  tax- 
payers without  consideration,  or  for  a  fraud- 
ulent consideration,  even  though  it  may  not 
be  a  party  to  the  fraud;  and,  as  any  taxpay- 
er may  invoke  the  action  of  the  courts  to  pre- 
vent such  an  expendltiu'e,  a  fortiori  have 
the  plaintiffs  In  tbe  Instant  case  tbe  right  to 
invoke  such  action,  since  the  money  claimed 
by  the  Intervener  has  not  been  earned,  and 
the  obligation  to  pay  the  greater  proportion 
of  it  would  otherwise  be  imposed  upon  tbena. 
The  plea  of  no  cause  of  action  was  properly 
overruled,  and  has  been  abandoned,  and  tbe 
plea  of  estoppel  is  not  sustained  by  the  facts 
relied  on.   In  conclusion  It  may  be  remarked 
that  Sprague  street  is,  no  doubt  at  this  tlm^ 
in  better  condition  than  before  the  pavement 
was  laid;  but  whether  tbe  Intervener  can  re- 
cover from  the  city  or  the  front  proprietors 
upon  quantum  meruit  or  can  still  do  tbe 
work  called  for  by  tbe  contract  are  questions 
concerning  which  we  express  no  opinion.  It 
is  quite  certain  that  It  is  not  entitled  to  re- 
cover under  the  contract  as  matters  now 
stand,  and  tbe  city  should  be  prohibited  from 
accepting  the  work. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  verdict  and  Judgment  appeal- 
ed from  be  annulled,  avoided,  and  reversed, 
and  that  there  now  be  Judgment  In  favor  ot 
tbe  plaintiffs,  perpetuating  the  Injnacllon 
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herelD  laued,  tbe  defendants  to  pay  the  eoata 
Incurred  prior  to  tbe  flUng  of  the  Interren* 
tioD,  and  the  lnt«Tener  to  pay  all  costi 
Ihereaftor  Incurred,  Including  thoae  at  ttie 
appeal. 

BLANOHABD,  J.,  takes  no  part 


(Ufl  L«.  1070) 

No.  14,5U. 
HOFFMANN  t.  AGKBBUANN  at  aL 
(Bnpreme  Ootut  of  Loolilana.  Miar  26,  1908.) 
ntADDUIANT    C(»mTAKC«  —  DBCUBATION 
DB  SIHDLATION— PARTIX6-PAR0L  BVIDBNCa 
— SUPRBHS  COURT-JURISDICnON. 

1.  The  case  as  presented  hj  tbe  petition  wai 
Uiat  a  Judgment  dlBbtor  boog^  immenbta  prop- 
erty mrongh  an  iaterpoaed  penon  In  whose 
name  title  wae  taken  In  order  to  acreen  and 
cover  it  from  the  pnrsnit  of  the  judgment  cred- 
itor. The  Tcndor  of  the  property  was  not  a 
party  to  the  scheme  to  defraud  the  creditor  and 
sold  io  good  faith,  belieTim[  the  interposed  per- 
aon  the  real  pnrcnaser.  The  sale  itself  is  not 
attacked—the  only  object  of  tiie  antt  b^ng  to 
hare  it  decreed  that  tbe  jndgm«it  debttv  la 
tbe  true  owner  and  not  tbe  person  whose  name 
was  used.  EeUt,  not  necessarj  to  make  the 
•nuAm  a  party  defendant. 

2.  The  action  ia  ime  in  daclaratitn  of  aimola- 
tlon,  not  to  annol  the  ssle,  but  to  expose  tbe 
real  Tendee.  Tbe  simulation  is  not  In  the  tille 
eoavwed,  but  In  the  name  used  as  vendee. 

8.  Where  one  buys  a  idece  of  ^perbr.  and, 
la  order  to  elode  Us  creditors,  causes  the  title 
to  be  Inscribed  In  tbe  name  of  another,  that 
part  of  the  transaction  relating  to  the  name 
used  is  a  simolation,  and  to  expose  the  mask 
and  nncorer  the  tme  owner  may  well  be  the 

£rorIne9  of  the  action  m  dedaration  de  Hmu- 

4.  Wbererer  a  fraudulent  simulation  ^sta, 
'no  matter  throngb  what  instmmentalitiea  the 
mask  was  applied— eren  though  It  be  the  ma- 
chinery of  the  courts— creditors,  alleging  the 
fraod  and  injury  practiced  on  uiem,  may  re- 
sort to  parole  testimony  to  expose  the  simu- 
lation. 

B.  The  fact  tiut  the  trial  court  charged  the 
Jury  erroneously  as  to  the  character  of  tbe  ac- 
tion is  not  such  error  as  Justifies  remanding  the 
case.  In  dvil  cansea,  the  Jurisdiction  over  the 
law  and  the  facts  rested  in  this  court,  enables 
It  to  apply  the  law  correctly,  Independentiy  of 
the  trial  court,  on  the  case  as  preaanted  \/f  the 
pleadings  and  eridenee. 

On  Rehearing. 

OL  Parol  eridenee  Is  Inadmisalble  to  ahow  that 
rc«]  estate  bought  by  a  third  person  was  in  real- 
ity bonght  by  the  complainant's  debtor,  and  that 
tbe  third  person  was  merely  a  person  fraudu- 
lently intefposed  to  acreen  the  property  from 
complainant. 

(SyOabna  1^  tiie  Court.) 

Appeal  Ctom  CMl  District  Gonrt,  Farlah  of 
Orleans;  George  H,  Thtard,  Judge. 

Jetton  by  lieonaxd  Hoffmann  against  Cath- 
erine y.  Ackermann  and  others.  Judgment 
tor  plaintiff,  and  Catherine  L.  Peters,  defend- 
■mt,  appeals.  Berersed. 

Pleraon  ft  Plmon,  for  appellant  James 
Tkley  Boeaer,  Jr.,  for  appellee  Hoffmann. 


SLANCHABD,  J.  Plaintiff,  a  Judgment 
creditor  of  Catherine  V.  Ackermann,  unable 

9  C  Bss  BvUsaos,  voL      OmL  Dig.  I  MR; 


to  find  property  of  his  debtoTf  standing  Is  her 
name,  out  of  which  he  could  realize  the 
auMnut  doe  Um,  and  having  reason  to  be- 
Ueve  that  certain  ImmoTable  property  stand- 
ing on  the  conveyance  records  in  Che  name  of 
Catherine  I*.  Peters  really  belonged  to  his 
debtor  and  had  been  put  In  the  name  of  the 
Interposed  persmi  as  a  means  to  screen  It 
from  his  pursuit,  brought  the  present  action 
to  have  the  property  referred  to  decreed  that 
of  his  debtor  and  snhject  to  setsure  under 
bis  Judgment 

Several  pieces  of  property  stood  <m  the  rec- 
ords In  the  nuns  (tf  Catherine  L.  Peters  and 
plaintiff  started  ont  vrlth  the  idea  of  em- 
bracing them  all  wttbln  the  scope  of  his  sott, 
but  by  various  exceptions  and  pleas  filed  and 
rulings  made  the  issue  was,  at  the  time  the 
trial  of  the  case  began  In  the  court  belov. 
narrowed  down  to  a  contort  Involving  two 
squares  of  ground  designated  on  the  Assess- 
ment Rolls  of  the  City  ot  New  Orleans  as 
Nos.  618  and  649,  bnt  not  Involving  Uie  va- 
lidity ot  certain  encumbrances  consented  to 
on  the  same  by  the  owner  of  record. 

The  view  we  take  of  the  action  renders  nn- 
neceasaiy  a  discussion  at  the  exceptions  111 
ed  by  the  defendant  Catherine  L.  Peters. 

Her  answer  waa  a  general  denial  She 
prayed  trial  by  Jury,  which  was  bad,  vrtth 
the  result  that  a  verdict  was  returned  fiivor- 
able  to  the  jdalntiff,  and  on  this  verdict  a 
judgment  was  predicated  decreeing  the  two 
squares  of  ground  to  the  extent  of  one  undi- 
vided third  thereof  the  property  of  'Catherine 
y.  Ackermann  and  subject  to  plaintiff's  mon- 
eyed Judgment  against  her,  In  subordination, 
however,  to  the  outstanding  oicumbrances 
resting  on  the  whole  property,  placed  there 
by  Catherine  L  Peters. 

Defendant  Catherine  L.  Peters  appeals. 
The  other  defendant  Cathwlne  y.  Acker- 
mann, filed  no  ai^earanee  either  In  ttw  lower 
cotirt,  or  In  this. 

The  first  question  that  arises  for  det«ml- 
natlon  Is  the  character  of  this  action.  This 
Is  to  be  ascertained  from  tbe  allegations  of 
the  petition  and  from  its  prayer— more  par- 
ticnlariy  the  latter. 

There  Is  a  charge  fbat  the  two  dtfendante 
altered  toto  a  fraudulent  conspiracy  to  se- 
crete tbe  property  of  Catherine  y.  Acket^ 
mann  and  cover  the  same  from  the  pursuit 
of  the  plaintiff,  and  that  such  conspiracy 
and  fraudulent  combination  began  after 
plaintiff  bad  filed  bis  suit  for  a  moneyed 
Judgment  against  Catherine  y.  Ackermann, 
bnt  before  the  Judgment  itself  was  recover- 
ed^ and  that  the  same  had  continued  down  to 
the  time  tbe  present  acticm  was  be^un. 

There  Is  a  chuge  that  In  furtherance  of 
the  fraudulent  scheme  and  conspiracy  to  de- 
fraud and  Injure  him  by  preventing  him 
firom  collecting  his  Judgment  i^alnst  Hiss 
Ackermann,  she  and  Utss  Peters  agreed  that 
the  title  to  tbe  pnq^erty  in  contestation 
should  be  taken  in  the  name  of  Uie  latter, 
Imt  tor  the  account  and  benefit  <tf  Hiss  Ack- 
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ermann,  who  funU^ed  the  money  with 
wMch  the  property  was  bought,  and  that  the 
tme  and  real  owner  of  the  i^roperty  Is  Miss 
Ackermann. 

There  la  a  charge  that  Miss  Peters  was 
wlthont  the  means  to  buy  the  property,  while 
MlBs  Ackermann  had  money  to  invest 

An  emended  petition  charges  that  the  prop* 
erty  was  acquired  by  Miss  Peters  and  is  now 
held  by  her  as  the  property  of,  and  for  ac- 
count, convenience  and  benefit  of  Miss  Ack- 
ermann, with  whom  Miss  Peters  was  In  con< 
Bpiracy  to  defraud  the  plaintiff  and  prevent 
him  from  executing  the  Jndgment  recovered 
against  Miss  Ackermann,  and  that  the  prop- 
erty has  been  continuously  administered  by 
Miss  Peters  for  the  account  and  benefit  of 
Miss  Ackermann,  to  whom  the  former  has 
accounted  for  rents  and  revenues,  etc. 

The  prayers  of  the  two  petitions  are, 
practically,  the  same.  Miss  Ackermann  and 
Miss  Peters  are  asked  to  be  cited  and  Judg- 
ment is  demanded  against  them  decreeing 
the  property  to  bdong  to  Miss  Ackermann 
and  subject  to  plaintiff's  Judgment  against 
her.  To  this  end,  it  is  prayed  that  "said 
property  be  uncovered  and  restored  on  the 
public  records  in  the  name  of  Catherine  Ve- 
ronica Ackermann." 

Undoubtedly,  this  Is  the  action  en  deolara- 
tion  4e  atmulation,  and  not  the  revocatory 
action,  as  held  by  our  learned  brother  of  the 
District  Court. 

The  all^atlouB  and  prayer  of  the  petition 
make  the  case  presented  a  fraudulent  simu- 
lation—a aimulaiion,  because  the  real  owner 
is  Miss  Ackermann  and  not  Miss  Peters; 
fraudulent,  because  the  title  was  put  In  the 
name  of  Miss  Peters  In  order  to  elude  the 
pursuit  of  MlBS  Ackermaun's  Judgment  cred- 
itor. 

It  is  not  a  suit  to  annul  the  sale  by  which 
the  property  was  acquired  in  the  name  Ot 
Miss  Peters  from  John  B.  Meyers,  the  ven- 
dor. Herein  lies  the  error  of  defendant's 
counsel  and  the  inapplicability  of  the  authorl- 
.tles  on  which  he  relies. 

If  it  were  sought  to  annul  the  sale  which 
Meyers  made  to  Miss  Peters,  Meyers  would 
necessarily  have  to  be  made  a  party  defend- 
ant. 

The  slmnlatlon  Is  not  In  t&«  title  to  the 
property  conveyed  by  Meyers;  It  Is  in  th€ 
namt  of  the  party  to  whom  the  property  was 
conveyed.  The  title  was  transferred,  but 
placed  in  the  name  of  an  Interposed  party. 
Therein  was  the  simulation. 

The  sale  made  by  Meyers  was  and  is  a 
valid  sale,  and  it  la  not  attached,  and  the 
vend<H^s  privilege  and  special  mortgage  re- 
tained by  him  to  secure  the  unpaid  portion 
of  the  purchase  price  are  valid  and  unassail- 
able, and  the  attack  upon  same  was  elimi- 
nated from  the  case  before  It  went  to  trial. 

It  Is  not  pretended  that  Meyers  is  a  party 
to  the  fraudulent  simulation  by  which  the  ti- 
tle was  placed  in  the  name  of  Miss  Petals 


Instead  of  In  that  of  the  real  purdiastf ,  lliss 

Ackermann. 

Meyers  knew  no  one  'In  the  transaction 
but  Miss  PetonB.  He  was  no  party  to  the 
scheme  to  defeat  plaintiffs  collection  of  bis 
Judgment  against  Miss  Ackermann  by  pla- 
cing pr<H>wty  really  pundiased  by  her  in  the 
name  of  another. 

Meyers,  therefore— his  rights  and  interest 
being  in  no  way  Involved— was  properly  left 
out  of  the  case.  There  was  no  necessity  to 
make  him  a  party  defendant 

The  simulation  was  a  coucoctlon,  purely, 
of  Miss  Ackermann  and  Miss  Peters*.  The 
former  was  buying  the  property;  the  latter 
was  lending  her  her  name  as  a  mask  to  cov- 
er it  from  the  pursuit  of  plaintUE. 

This  la  the  theory  of  plaintifTs  petition, 
and  the  only  parties  needed  to  be  cited  were 
Miss  Ackermann  and  Miss  Peters. 

The  Judgment  rendered  In  the  case— if  the 
charge  of  simulation  be  sustained— could  not 
and  would  not  affect  Meyers.  It  would  be 
merely  substituting  Cathertne  T.  Ackermann 
as  the  vendee  Instead  of  Catherine  L.  Peters. 

It  matters  not  to  Meyers  who  the  vendee 
of  the  property  Is  so  that  the  sale  he  made  Is 
not  disturbed,  and  his  mortgage  rights  not  af- 
fected. 

Therefore,  he  is  a  party  without  interest  in 
a  contest  between  the  plaintiff  on  one  side 
and  Miss  Ackermann  and  Miss  Peters  on  the 
other,  the  sole  object  of  which  Is  Judicially 
to  ascertain  whether  the  vendee  Is  Miss  Ack- 
ermann or  Miss  Peters. 

Where  a  person  with  means  to  invest  bays 
a  piece  of  property,  and,  with  the  view  of 
screening  It  from  his  creditors,  causes  the 
title  to  be  Inscribed  in  the  name  of  another, 
who  consents  thereto,  that  part  of  the  trans- 
action relating  to  the  name  used  Is  a  simu- 
lation, and  to  expose  the  mask  and  uncover 
the  true  owner  may  well  be  the  province  of 
the  action  en  declaration  de  timviaiton,  and 
when  the  Intention  of  the  real  purchaser  and 
that  of  the  Interposed  person  Is  to  defraud 
the  creditors  of  the  true  purcitaser,  and 
fraudulent  simulation  and  Injiu-y  is  charged 
by  the  creditor,  who  brings  the  action,  as 
was  the  case  here^  parole  testimony  la  ad- 
missible on  part  of  the  ertditor  to  establish 
the  simulation.  Testart  v.  Belot,  81 141.  Ann. 
795;  Nouvet  v.  Vltry,  16  La.  Ann.  653;  Telle 
T.  Fish.  34  La.  Ann.  1243. 

In  such  case  the  creditor  may  do,  in  that 
rcBpect,  what  is  ordinarily  denied  to  the  real 
purchaser  and  the  Interpiwed  party  aa  be- 
tween themselves. 

Nor  does  it  make  any  difference  ttiat  the 
real  purchaser  was  not  known  to  the  vendor, 
and  that  the  transaction  was  begun  and  com- 
pleted entirely  through  the  interposed  party. 
In  such  case  it  is  not  a  mere  agency  to  buy 
real  estate  which,  ordinarily,  must  be  proved 
by  written  evidence.  Were  this  so,  it  might 
be  Impossible,  ever,  to  establlah  that  prop- 
erty is  held  fraudulently  nndw  simulated  tt> 
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tie  ooe  person  for  another,  though  mch 
were  really  the  case,  and  creditors  might 
Dehold  their  debtor  In  the  enjoyment  ot  large 
means  which  they  would  be  miable  to  reach 
and  make  amenable  to  their  Just  claims. 

Wherever  a  fraudulent  simulation  exists, 
no  matter  through  what  Instrumentalities 
the  mask  was  applied— ev^  though  it  be  the 
machinery  of  the  courts  themselres— cred- 
itors alleging  the  fraud  and  injui7  practiced 
Tipon  them  may  resort  to  parol  testimony  to 
expose  the  simulation.  .Telle  t.  Flab,  84  La. 
Ann.  1244. 

In  the  Instant  case  the  Jury  foond  as  a 
fact  that  to  the  extent  of  a  third  Interest  In 
the  property,  the  title  held  by  Miss  Peters 
was  really  held  for  the  account  and  benefit  of 
Bliss  Ackermann,  who  is  the  true  owner  of 
such  third,  and  that  her  Interest  Is  subject 
to  the  plalntifrs  Judgment,  but  In  subordina- 
tion, as  seen,  to  the  existing  encumbrances 
on  tbe  whole  property  placed  there  by  the  ap- 
parent  owner. 

We  quite  agree  with  tbe  Jury  in  this  find- 
ing, though  our  Tlew  of  the  pleadings  and 
the  facts  of  the  case  make  it  a  case  of  a 
mask  to  be  removed  through  the  action  Id 
declaration  of  simulation,  rather  than  an  act 
of  the  debtor  and  her  co-conspirator  to  be 
set  aside  and  annulled  through  the  revocato- 
ry action. 

In  Mackesy  t.  8<dndt^  88  La.  Ann.  S86.  It 
was  htHA  that  where  a  sale  was  alleged  to  be 
"alxnulated  and  frandulenlf'  the  court  was  au- 
thorised to  grant  relief  If  tiie  evidence  estab- 
lished  dther  simulation  or  fraud,  or  both. 

It  does  not  appear  that  the  defoidanta  in 
that  case  took  any  exception  to  the  petition 
whose  averments  seemed  to  cover  both  the 
rerocattwy  action  and  the  action  of  almula- 
tkm,  and  a  mass  of  eridenoe  was  taken  indis- 
criminately, with  tlie  remit  that  tbe  court 
beld  that  the  case  aa  to  the  rercM»tory  action 
was  made  out  and  tbe  sale  was  annulled* 
-whldi  Jodgmmt  waa  sustained  on  appeal. 

The  fact  that  the  trial  court  chai^;ed  the 
Jnxy  the  action  was  revocatory  In  character 
and  not  one  to  expose  a  simulation,  while  er- 
roneous, is  not  such  emff  as  Justifies  the  re- 
manding of  the  case. 

It  was  held  in  Schlater  t.  WUbert  A  Sons, 
«1  La.  Ann.  406,  6  South.  127,  that.  In  dvU 
cawea,  so  tar  as  errors  In  the  judge's  charge 
-to  tbe  Jury  are  concerned,  the  jurisdiction 
ovet  the  law  and  the  facts  vested  In  this 
cour^  authorized  It,  In  Its  discretion,  to  dls- 
r^ard  them  and  to  apply  the  law  correctly 
to  the  case  as  made  on  the  evidence*  the 
wliole  of  which  Is  before  the  court  See. 
also,  Stama  t.  Hadnot  4Si  La.  Ann.  819,  12 
Sontb.  S61. 

Judgment  affirtned. 

On  Bchearing. 
(Nov.  16.  1003.) 
FROVOSTT,  J.   On  further  consideration. 
gLXid  after  reargnment,  the  court  Is  satisfied 


that  it  erred  In  holding  that  parol  evidence 
is  admissible  In  this  case.  The  rule  is  that 
parol  evidence  Is  Inadmissible  to  affect  title 
to  real  estate  (Civ.  Code,  arts.  2440,  2276), 
and  the  effect  of  admitting  It  In  ttds  case 
would  be  to  transfer  tbe  title  to  the  square 
of  ground  In  question  fnnn  Bliss  Peters  to 
Miss  Ackermann. 

The  rule  is  not  without  its  exceptions,  and 
among  them  are  the  familiar  examples  where 
a  creditor  seeks  by  the  revocatory  action  or 
the  action  en  declaration  de  simulation  to 
bring  back  Into  the  estate  of  the  debtw 
property  which  the  debtor  has  fraudulently 
transferred;  but  this  court  has  steadily  re- 
fused to  recognizo  as  an  exception  to  the 
rule  the  case  where  the  purpose  is  to  bring 
Into  the  estate  of  the  debtor  real  estate  that 
has  never  formed  any  part  of  It 

Thus,  In  the  case  of  Nouvet  y.  Vltry,  15  La. 
Ann.  663,  where  the  debtor  had  lived  for 
many  years  In  concubinage  with  a  colored 
woman,  and  had  purchased  real  estate  in 
her  name— In  the  same  manner  that  Miss 
Ackermann  Is  alleged  to  have  done  In  12ie 
name  of  Miss  Petere-and,  after  ineffectual 
efforts  to  rescue  the  property,  had  surrender* 
ed  It  to  his  creditors,  in  fraud  of  whom  he 
had  used  his  concubine's  name  for  his  pur- 
chases, and  the  syndic,  acting  for  the  cred- 
itors, brought  suit  to  have  the  property  de- 
clared to  belong  to  the  debtor,  just  as  in  tills 
case  it  Is  sought  to  have  the  property  in  ques- 
tion declared  to  belong  to  BUss  Ackermann, 
the  debtor—the  court  refused  to  permit  the 
use  of  parol  evidence.  The  s^rtlabus  oi  the 
case,  which  correctly  sets  fwth  Its  doctrine, 
reads  as  tollews: 

"In  an  action  by  the  creditors  to  annul  a 
simulated  sale  of  their  debtor's  property, 
such  creditors  enjoy  privileces  which  would 
be  denied  to  the  debtor. 

**But  In  a  suit  to  make  out  title  for  their 
debtor  the  righto  and  privileges  of  the  cred- 
itors are  precisely  Uie  saitae  as  those  of  tiie 
debtor  himself." 

Arguendo  the  court  said: 
-  **Thls  action  has  none  of  fbe  attributes  of 
one  In  revocation  of  fraudulent  contracts, 
nor  la  it  pn^ferly  speaking,  one  to  set  aside 
and  annul  a  simulated  deed.  The  plaintiff 
does  not  pretend  that  the  sales  made  to 
Louise  A.  "^try  are  simulated  and  fraudu- 
lent, fw  tiiat  would  defeat  his  own  preten- 
tions. Tbe  charge  Is  that,  although  the  pur- 
chases were  made  In  her  name,  yet  Gourcelle 
was  in  reality  the  purchaser.  The  object  of 
the  syndic  is,  not  to  defeat  the  purchases,  but 
to  make  them  Inure  to  the  boaeflt  of  the  In- 
solvent estate,  and  to  succeed  In  this  ob- 
ject It  is  necessary  to  make  out  titie  In  Oie 
name  of  Gourcelle,  who  has  himself  already 
failed  in  the  attempt.  *  *  *  In  an  action 
to  annul  a  simulated  sale  the  creditor  would 
enjoy  privileges  denied  to  the  debtor— such, 
for  instance,  as  that  of  introducing  parol 
evidence;  and  the  former  might  maintain  h5s 
action,  whilst  the  policy  of  the  law  would 


Digitized  by 


Google 


296 


86  SOUTHERN  BBPOBTBB. 


deny  an  actUm  to  tbe  lattw.  Ot.  Code,  art 
£236. 

"But  In  a  BOit  to  make  out  title  for  tbe 
debtor  It  la  evident  that  the  creditor  could 
not  claim  tbe  benefit  of  sucb  a  dlscrimina- 
tlon.   Civ.  Code,  art  2255." 

Again,  In  tbe  case  of  Barbln  v.  Gaspard, 
15  La.  Ann.  539,  where  forced  heirs  sought 
to  show  that  properly  bought  by  a  third 
person  had  In  reality  been  bought  by  their 
ancestor,  and  tbe  title  taken  In  the  name  of 
the  third  person  for  the  purpose  of  conceal- 
ment from  creditors,  the  court  although  rec* 
Ionizing  that  for  tbe  purpose  of  Introducing 
parol  evidence  the  forced  heirs  occupy  In 
sucb  suits  as  favorable  a  position  as  credit- 
ors, refused  to  permit  the  use  of  parol  evi- 
dence, observing  as  follows: 

"In  the  third  place.  It  Is  to  be  observed 
that  this  case  Is  not  one  of  those  In  which 
the  forced  heirs  of  the  vendor  may  show  by 
parol  testimony  the  simulation  of  a  sale  by 
their  ancestor,  for  the  reason  that  the  ven- 
dor of  O.  W.  Snoddy  Is  not  the  ancestor  of 
the  forced  heirs  represented  by  the  plaintlflC, 
and  for  tbe  further  reason  that  It  does  not 
appear  by  any  evidence  recognized  by  law 
that  their  ancestor  ever  bad  any  title  to  the 
slave  In  dispute. 

"There  is  a  great  and  material  difference 
between  the  rlgbt  to  Introduce  parol  testi- 
mony to  show  fraud  or  simulation  in  the 
sale  of  immovable  property  or  slaves  by  the 
ancestor,  to  tbe  prejudice  of  the  legitime  of 
the  forced  heir,  and  the  right  to  introduce 
parol  testimony  to  show  title  In  the  ancestor 
to  such  property  for  the  purpose  of  Increas- 
ing tbe  amounts  of  assets  belonging  to  his 
estate.  The  former  right  may.  In  a  certain 
class  of  cases,  be  excused;  but  the  latter 
right  never  can  be.  without  the  consent  of 
the  defendant  or  party  claiming  adversely 
to  tbe  heirs.  It  Is  the  latter  right  which  the 
plalntlfl  seeks  to  exercise  In  this  case,  con- 
trary to  tbe  letter  and  spirit  of  tbe  law,  as 
well  as  tbe  will  of  tbe  defendant" 

Again,  in  tbe  comparatively  recent  case  of 
Dohan's  Heirs  v.  Dohan,  42  La.  Ann.  451,  7 
South.  669,  forced  heirs  sought  to  show  under 
Iiroper  auctions  that  the  purchase  of  cer- 
tain real  estate  at  public  sale  and  several 
transactions  thereafter  had  In  connection 
with  tbe  property  were  In  furtherance  and 
execution  of  a  fraudulent  scheme  and  con- 
spiracy to  enable  their  mother  to  make  a 
disguised  donation  of  one-half  of  the  prop- 
erty to  her  second  husband,  and  that  the 
purchaser  at  the  public  sale  bad  been  a  per- 
son Interposed,  and  the  mother  the  real  pur- 
chaser.  The  court  said: 

"The  first  step  In  their  chain  of  proof  must 
necessarily  be  to  establish  their  ancestor's 
ownership  of  the  property  sought  to  be  re- 
vendlcated.  They  predicate  her  title  ex- 
clusively upon  the  probate  sale,  for  the  suc- 
cession of  Rembert  Harris  In  1849,  they  say, 
was  a  person  Interposed  to  take  tbe  apparent 
title  for  tbe  benefit  of,  and  under  obligation 


to  convey  the  same  to,  their  mother.  They 
produce  no  counter  letter  from  Harris^  nor 
any  other  written  evidence  to  prove  that  tbe 
apparent  title  of  parrls  was  the  real  title  of 
their  mother.  They  seek  to  establish  her 
title  to  this  immovable  property,  and  to  de- 
stroy the  title  of  Harris,  now  held  by  tbe 
defendant  H.  J.  Dohan,  by  evidence  ex- 
clusively parol. 

"It  is  not  pretended  that  the  sale  to  Har- 
ris was  a  fraud  on  the  rights  of  the  plain- 
tiffs, as  forced  heirs  of  their  mother;  on 
the  contrary,  It  Is  tbe  sole  basis  of  any  rights 
they  could  have." 

See,  also,  case  of  Burg  r.  Blveni,  105  X«. 
145,  29  South.  482. 

These  cases,  we  think,  are  conclusive,  and 
reQulre  the  rejection  of  the  parol  evidence; 
and,  this  done,  the  case  of  plaintiff  remains 
without  proof,  and  must  be  dismissed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  judgment  appealed  from  be 
set  aside,  and  that  plaintiff's  suit  be  dl«- 
mlBsed,  with  costs  In  both  courts. 


(UO  La.  101») 

No.  14.285. 

A.  LBHMANN  A  CO.  T.  RIVBRS. 

(Supreme  Court  of  Louisiana.  March  10, 1008.) 

ATTACHMENT— SBIZURE-PROCEDURH  —  SBRT- 
ICB  —  BANKKUPTCT  OP  DEFENDANT  —  EVI- 
DENCE—FOREIGN INSTRUMENT— CERTIFICA- 
TION—VOLUNTART  APFBARANCB. 

1.  Defendants  set  out  that  the  attadmient 
was  not  legally  levied,  and  that  no  property 
was  seized  nor  privilege  acquired,  more  than 
four  months  before  the  judgment  adjudicating 
the  debtor  a  bankrupt  In  New  York,  as  requir- 
ed by  section  67  of  the  bankropt  law  (Act  July 
1.  1^8,  c.  541«  80  SUt  604  [U.  S.  Oomp.  St. 
1901,  p.  34491). 

2.  A  seizure  may  be  made  of  a  right  of  the 
debtor  in  a  suit  bj  serving  notice  on  the  derk 
of  court  and  on  the  plamtifl  In  the  suit,  mm 
well  aa  upon  defendant 

3.  Service  was  made  on  the  clerk  and  tbe 
plaintitF  in  the  suit,  but  not  upon  the  defend- 
ant debtor,  the  Oak  Lawn  Company.  Harris 
T.  Bank,  5  La.  Ann.  538.  But  prior  to  the  sur- 
render in  bankruptcy  a  Judgment  had  been  pro- 
nounced against  the  mnkmpt,  who,  through 
counsel,  had  appeared  personally  and  accepted 
jurisdiction. 

4.  A  judgment  prononnced  upon  the  appear- 
ance of  an  absentee  in  a  Louisiana  court,  rec- 
ognizing an  attachment,  will  be  enforced  as  a 
valid  and  Jurisdictional  decree.  Bank  v,  Moorou 
fi4  South.  304,  50  La.  Ann.  1882. 

5.  Instrument  from  another  state,  not  au- 
thenticated according  to  the  act  of  Congress,  is 
not  admissible  la  evidence.  Heard  v.  Patton, 
27  La.  Ann.  542;  Perry  v.  Commissions^  11 
Rob.  417;  State  v.  Barrow,  31  La.  Ann.  002, 

On  Rehearing. 

6.  Documents  offered  In  evidence  In  the  courts 
of  this  state  as  copies  of  orders  and  proceed- 
ings  of  a  federal  court  in  another  state  are 
Inadmissible  in  evidence  unless  certified  in  ac- 
cordance with  the  law  of  the  United  States 
upon  that  subject. 

7.  A  person  voluntarily  appearing  as  a.  de- 
fendant in  a  proceeding  to  which  he  has  not 
been  made  a  party  has  no  standing  in  TOurt, 
as  trustee  In  bankruptcy  of  the  main  iletend* 
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ast,  tB  ^wtlon  til*  Talldltr  of  u  attachmeDt 
iMued  asilnit  mch  defenotnt  and  of  a  final 
Judsment  maintaining  th«  same,  where  he  fails 
tt>  prove  either  Ute  fact  or  the  date  of  tho  faank- 
luptcy. 

ProToa^^     dissmtlnff  on  reheuing^ 
(SjUabna  br  the  Oonrt) 

Appeal  from  avll  District  Court.  Parish  of 
Orleans;  George  H.  Tta&ird,  Judge. 

Action  b7  A.  I^mann  &  Co.  against  Bob* 
ert  BL  RlverB.  Judgment  for  plaintlfts,  and 
dtfendant  appeals.  AfOnned. 

Olegg  &  Qulntero^  fbr  8H>eUant  W,  O.  Bal- 
yea.  trortMb  Dlnkel^l^  ft  Hut,  tot  a^el- 
taea. 

BBBAtTX,  J.  PlaintUb  seek  In  tbto  ae- 
tkn  to  mbject  an  amount  to  their  claim  for 
wUch  a  judgment  had  been  ^ronooneed  In 
caw  of  Bobert  B.  RlTen  t.  Oak  Lawn  Sngar 
Company. 

In  due  tima,  baf ore  tba  suit  brought  by  A. 
Lehmann  &  Od.  against  Bobert  XL  BlTcrs  In 
file  case  hm  waa  filed,  a  vrit  of  attachment 
was  Issned.  This  was  on  the  18th  day  of 
FetMTDUX.  1900l  It  was  posted  on  OSa  same 
day. 

Bobert  B.  mrers  was  an  absentee.  A  en- 
rator  ad  hoc  was  appointed  to  wprcaent  him, 
and  on  the  6th  day  of  February,  1900,  he 
was'  eerred  witti  citation  and  «vlea. 

In  Jnne,  1900,  Biren  was.  It  li  alleged  by 
defendant  adjudged  a  bankrupt  tn  the  Unit- 
ed States  District  Court  for  the  Southern 
.  District  of  New  Toik. 

The  netlee  ci  lelmTe  sets  forOi  tlut  by  vlr^ 
toe  of  a  writ  of  attadimoit  the  sheriff  seised 
and  took  Into  his  posscerion  all  tin  rli^ts  of 
defNidant,  Blrenk  In  Oie  claim  made  by  blm 
for  dividends  amounting  to  ^AJCM  against  tiw 
Oak  Lawn  Sugar  Company,  Limited,  "as  per 
proceedings  now  pending  In  the  dTll  district 
court,  wbldi  Judgment  waa  first  rendered  in 
fkTor  of  defnidant  but  on  appeal  to  tbe 
Supreme  Court  waa  remanded  for  farther 
proceedings  In  tbe  dvll  district  oonrt,  where 
same  Is  still  pending  and  undetermined.** 

This  notice  of  selsure  was  signed  by  the 
sheriff  by  whom  tbe  swrlce  was  made.  Nth 
tSce  waa  also  served  upon  his  attorneys  on 
February  14,  lOOa 

The  return  of  one  d  the  deputies  shows 
fliat  the  notice  was  served  as  before  men* 
tlimed.  The  notice  was  Indorsed  on  tbe  re- 
turn. Th»  sheriff's  return  on  the  writ  ot 
attadunent  states  that  the  noticee  of  selsnre 
are  annexed,  that  the  property  has  been  sels- 
«d,  that  notices  hare  been  posted  as  re- 
quired. He  chose  to  add  that,  "Nothing  came 
Into  my  hands  or  under  my  control." 

Bob«t  B.  Blvers,  through  his  oonnsel, 
Appeared  la  the  court,  and  filed  an  answer 
setting  up  a  general  denial. 

Ob  tbe  eOi  day  of  June,  leoo,  the  district 
court  pronounced  Judgment  in  favor  of  plaln- 
tltta  for  the  sum  of  f3,29d.S8.  with  legal  in- 
terest from  February  18,  1900.  subject  to  a 
credit  of  $202JKK  malnfuinlng  tbe  attach- 


ment, and  recognUng  plalntUTs  Uen  and 
privilege  on  the  property  attached. 

This  Judgment  was  signed  on  the  12t2i  ot 
June. 

A  garnishment  process  subsequently  Is* 
sued,  and  Interrogatories  were  propounded 
to  the  Oak  Lawn  Sugar  Company,  Limited. 

In  July,  1901,  plalntlflik  thronig^  counsd, 
sued  out  a  rule  npoo  tiw  patties  defendant 
to  show  cause  wby  tbe  amount  before  men- 
tioned  should  not  be  paid  by  the  Oak  lawn 
Sugar  Company,  limited.  The  rule  was 
made  abeolnto  From  tbe  Ju^^ent  mak- 
ing the  rule  absolute,  defendant  iwosecotes 
this  appeal 

We  shonld  have  mentioned  beftve  In  our 
statement  of  the  facts  that  defendant  urges 
that  plaintUEs  acquired  no  Hen  or  privilege 
four  months  before  the  Jndgmmt  adjudi- 
cating BlTsra  a  bankrupt  In  New  Tork,  and 
that  this  contention  is  In  psrt  based  upon 
the  &ct  that  the  sheriff  made  the  following 
return,  wUch  Is  Indmsed  upon  tin  writ  of 
attaehhwnt  on  ISth  February: 

"And  on  the  same  day  seized  the  withln- 
described  property,  aa  will  raore  fully  appear 
by  reference  to  notice  of  selsnre  and  return 
thoeon,  annexed  to  writ,  and  made  part 
thereof.  From  such  sefamre  nothing  came 
Into  my  Ifiuds  or  under  control.*' 

The  act  of  Congress  of  July  L  1888,  c  641, 
80  Stat  644  [U.  &  Oomp.  8t  1901,  p.  8418], 
tamAted  by  d^endant,  provides  ttiat  attach- 
mmt  or  other  means  obtained  through  legal 
proceedings  against  a  person  who  la  Inter- 
ested, at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  In  bankntptcy 
against  him  shall  be  nnll  and  void  In  case  he 
Is  adjudged  a  bankrupt,  and  tiie  property  af- 
fected shall  be  deemed  wboHy  dlBcharged 
and  released  from  the  attachment,  and  lien 
shall  pass  to  the  tmsteeo  aa  part  itf  the  es- 
tate ot  the  bankrupt,  unless  ft»  oonrt  shall, 
on  due  notice,  ot&a  that  the  right  shall  be 
preserved  for  the  estatei 

The  attadmient  waa  Issued  and  serrloe 
made  prior  to  the  four  months,  but  defend- 
ant's contention  is  that  It  was  not  valid; 
that,  tbe  adjudication  in  bankruptcy  bdng 
entered  as  he  asserts  before  the  writ  of  fieri 
facias  reached  the  sheriff,  no  lien  whatever 
arose. 

From  this  It  may  be  telrly  Implied  tnm 
defendant's  point  of  view  that  a  selsnre 
can  be  made  only  by  service  of  Inturogato- 
ries  on  all  parties  concerned. 

This  has  not  always  been  the  view  taken 
by  this  court  It  has  be«i  decided  that 
there  are  Incorporeal  things  which  may  be 
attached  by  giving  notice  to  tiie  fee^>er  of 
the  right.  Mr.  Gross,  in  his  wwk  on  Plead- 
ings, p.  880,  says  that  **tbe  confusion  of 
fundamental  principles  ia  carried  to  absurd 
results  by  the  mllng  that  incorporeal  rights 
in  suit  may  be  seized  by  garnishing  the 
clerk."  Ealer  v.  McAlUster,  14  La.  Ann.  824; 
Estate  of  MlUe  r.  Hebert;  19  La.  Ann.  68. 

«The  gamlahee  process  la  mere  Idle  fH>- 
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moUtr,  nnlen  It  ou  terminate  In  a  Jndff- 
ment  against  the  gamleliee,  and  witbont 
lome  method  of  iwiring  the  gamlabee  lia- 
ble the  adsure  would  be  fatile  and  Talnden.** 

The  derk  It  the  ciutodlan  to  whom  It 
would  he  useless  to  address  farnlshraent 
process,  and  to  propose  Intsrro^torles. 

In  Nugent  t.  UcOafEKy,  83  La.  Ann.  27% 
the  ohjectUm  was  that  a  selsore  cannot  be 
made  In  the  hands  of  the  "clerk  al  court,  es- 
pecially by  mere  notice^  It  would  have  to 
be  made  In  the  hands  of  the  debtor." 

The  court,  tn  answer  to  this  objectton, 
saldt 

"H^  We  find  no  dlfllculty  as  to  the  manner 
in  which  the  selsore  was  made.  A  tangible 
taUng  Into  possession  by  the  Sheriff  of  the 
right,  title,  and  Interest  of  Miss  Nugent  In 
ttie  suit  was  a  physical  Impossibility,  be- 
cause It  was  IncorporeaL  Notice  to  the  clerk 
<tf  the  court  In  which  Uie  suit  was  pending, 
to  the  defendant  In  tiw  suit,  and  to  the 
plaintiff  therein  was  proper,  and  constituted 
a  valid  and  sidBclent  seizure." 

Hoe  It  is  true  that  the  notice  was  serred 
<m  the  debtor  ct  the  right,  which  seems  to 
be  the  ssfe  and  proper  practice. 

In  Harris  t.  Bank  Mobile  6  La.  Ann. 
BBS,  the  court  hdd  that  an  Instrument  evi- 
dencing tin  debt  ta  right  not  negotiate  may 
be  sdaed  by  notice  to  the  cashier  of  a  bank 
who  had  it  in  Us  possessioa  snd  control 

To  defendant's  complaint  that  plalntUS 
must  have  understood  that  nothing  was  sd» 
ed  or  attached,  as  nude  plain  by  their  con- 
duct in  flltng  QieIr  supplemental  petition  of 
June  19;  1901,  whwein  they  made  the  Oak 
Lawn  Sugar  Company  garnishee,  snd  pro- 
pounded Interrogatories,  we  can  only  say  in 
answer  that,  if  plaintiffs  had  acquired  a 
ri|^  aa  evidence  by  the  Judgment  of  the 
court  recognizing  the  attachment  end  lien, 
it  was  not  made  to  terminate  by  th»  garnish- 
ment process. 

With  reference  to  the  statement  of  the 
sheriff  In  Us  retnm  on  the  writ  of  attach- 
ment we  may  aa  well  say  here  that  the  ex 
indttstria  declaration  of  the  sberlff  that  noth- 
ing came  Into  his  hands  ss  sheriff  cannot 
prejudice  plalntUfs*  rights. 

He  had  legal  posseasion  and  control  through 
the  clerk,  who  was  the  castodlan,  and  bis 
contradlctwy  statement  cannot  have  the  ef- 
fect of  defeating  the  purpose  of  ttie  notles 
which  had  been  given. 

While  we  think  that  In  aelaure  of  a  right 
in  suit  notice  should  be  served  upon  the 
debtor  of  the  right,  ss  well  aa  uiran  the  cus- 
todian, we  do  not  think  that  we  shoald  hold 
that  the  Uen  recognized,  as  before  mention- 
ed, is  lost  because  there  was  delay  in  notify- 
ing the  debtor,  when  there  was  none  In  noti- 
fjring  tiie  custodian.  ' 

In  atizens*  Bank  V.  Uiller,  45  La.  Ann. 
486,  12  South.  616,  this  court  said: 

"In  a  pending  suit,  whore  a  Judgment 
creditor  6f  the  plaintiff  seizes  all  his  rights, 
tioc;  and  Intraert  In  the  suit,  to  wUch  seizure 


no  opposition  Is  made^  and  the  suit  Is  pros- 
ecuted to  final  Judgment,  the  seising  creditor 
is  alone  interested  in  it  and  the  suit  Is  pros- 
ecuted for  Us  benefit  He  is  therefore  bound 
by  the  decree^  and  cannot  aftwward  set  V9 
rights  adverse  to  the  party  in  whose  favor 
the  decree  was  rendered." 

At  any  rate.  It  does  not  seem  to  us  Hiat 
ae  debtor  of  the  right  has  any  Interest  in 
having  tlie  date  of  the  attachment  changed, 
so  as  to  defeat  the  Uen  claimed  by  plaintiffs. 

The  qnestlm  Is  not  free  from  difficulty, 
owing  to  the  different  views  expressed  upon 
Oie  subject  Nonetheless,  we  do  not  think 
we  should  overlook  the  fact  that  Bivers  him- 
self accepted  the  Jurisdiction  at  the  court 
by  Us  answer,  and  that  he  did  not  raise  the 
objection  now  urged  to  the  Judgment  recog- 
nising plaintiff's  lien. 

The  syllabus  in  Mutual  National  Bank  v. 
John  T.  Moore;  Jr.,  60  La.  Ann.  1832,  24 
South.  804,  lays  down  the  rule  of  tow  ap- 
proved by  the  decision. 

A  personsi  Judgment  whkh  has  beoi  pro- 
nounced in  a  diancery  court  of  the  state  of 
Alabama  against  a  nonresident  of  that  state 
upon  personal  appearance  therein  filed  was 
recognised  and  enforced  as  a  valid  decree  in 
personam  against  him;  a  fortiori  a  Judgment 
pFonounced  In  a  LottUdana  court  uptw  tiw 
appearance  of  a  defendant  bm  will  be  reooff* 
nixed  and  enforced  as  a  valid  and  Jurisdic- 
tional decree. 

Moreover,  upon  another  Issue  (relating  to 
evidence)  it  appears  that  the  docmnente  of- 
fered to.prove  the  surrmder  In  bsnkruptcy 
are  not  authenticated  as  reqUred  by  the  act 
of  Congress  of  1790  (Act  May  20, 1790,  c  U, 
1  Stat  122),  relating  to  the  required  attesta- 
tion of  tiie  Judge  and  derk. 

An  Instrument  from  another  state,  not  au- 
thenticated according  to  the  act  of  Om- 
gress.  Is  not  admlssiblp  in  evidence.  The 
docnmcnte  admitted  to  whldi  objection  was 
made  and  resoved  1^  Ull  of  exception,  are 
In  consequraee  not  proof.  Th^  do  not  beisr 
attestation  of  the  clerk  as  to  the  fact  nor 
attestation  of  titie  presiding  Judge  that  the 
attestation  ia  In  doe  form. 

For  the  reason  of  the  law  and  the  evldmce 
being  -In  favor  of  plalntlfte,  the  Judgmmt  Is 
affirmed. 

On  Rehearing. 

(Nov.  16,  1903.) 

MONROE,  J.  The  plaintiffs  herela  seised 
by  attacbment  the  interest  of  the  defendant 
in  the  suit  of  Robert  B.  Rivera  v.  The  Oak 
Lawn  Sugar  Co.,  Limited,  then  pending  In 
the  civil  district  court  and  subsequently  ob- 
tained Judgment  maintaining  the  attacl#- 
ment  and  recognising  the  Uen  and  privil^e 
resulting  therefrom.  The  suit  referred  to 
was,  in  the  meanwliUe,  prosecuted  by  the  at- 
torneys «lglnany  employed,  and,  althongb 
it'at)pears  that  one  William  O.  Relyea,  claim- 
ing to  be  the  trustee  Ifa  bankruptcy  of  Blv<»^ 
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had  Interreneil  tbereln,  and  tbat  an  appeal 
from  the  Judgment  rendered  by  the  district 
court  was  grranted  iqjon  the  application  of 
Rivers  and  said  Retyea,  a  final  Judgment 
waB  BUbseqnentiy  rendered  by  this  court  in 
favor  of  Rivers  alone,  and  against  the  sugar 
company  for  an  amount  aggregating,  with 
Interest  and  costs,  15,375.68.  Rivers  v. 
Sugar  Co.,  106  La.  783,  30  South.  160.  The 
plaintiffs  herein  thereupon  caused  a  writ  of 
execution  to  Issue,  reading  In  part  as  follows 
(omitting  the  caption): 

"To  the  Bheritt  of  the  Parish  of  Orleans, 
Greeting:  We  command  yon  that  by  seizure 
and  sale  of  the  property,  real  and  personal, 
rights  and  credits  of  defendant,  Robert  B. 
Rivers,  in  the  manner  prescribed  by  law, 
yon  cause  to  be  made  the  sum  of  thirty  two 
hundred  and  ninety  nine  *'/ioo  dollars,  with 
legal  Interest  thereon  from  February  18tb, 
1900,  nntll  paid  and  costs,  subject  to  a  credit 
of  $202Ji0;  maintaining  the  attachment 
herein  issued  and  recognizing  plaintiff's  lien 
and  privilege  on  the  property  attached,  or 
the  proceeds  thereof,   •  • 

Undw  this  writ,  as  under  the  writ  of  at- 
tachment, notices  of  seizure  were  served  on 
the  Oak  Lawn  Sugar  Oompany;  on  the  coun- 
sel by  whom  the  Judgment  against  that  com- 
pany hnd  been  obtained,  and  who  had  also 
represented  Rivera  in  the  attachment  suit; 
on  the  curator  ad  hoc,  who  had  been  ap- 
pointed to  represent  Rivers  for  the  purposes 
of  said  attachment;  and  on  the  clerk  of  the 
court  by  which  the  Judgment  seized  was  to 
be  executed.  The  plaintiffs  also  filed  a  sup- 
plemental petition,  praying  that  Interrc^- 
torles,  which  they  annexed,  be  served  on  the 
Oak  Lawn  Sugar  Company,  but,  in  view  of 
the  fact  that  the  liability  of  that  company  to 
Rivers  had  been  fixed  by  the  Judgment  of 
this  court  and  of  the  additional  fact  that 
said  company  had  paid  the  fall  amount  of 
said  Judgment  Into  the  hands  of  the  counsel 
by  whom  it  had  been  obtained,  subject  to 
the  Judgment  of  the  court  as  to  the  conflict- 
ing claims  thereto,  the  service  of  the  Inter- 
rogatories was  unneceBsary,  and  plaintiffs 
proceeded  by  rule  to  require  the  parties  In- 
terested to  show  cause  why  they  should  not 
be  paid  from  said  funds  the  amount  of  their 
claim. 

To  this  rule  RlVers  answered  that  on  June 
14,  1900,  he  had  been  adjudged  a  bankrupt, 
and  that  William  G.  Belyea,  who  had  been 
appointed  trustee  of  his  estate,  had  become 
the  owner  of  the  claim  from  which  the 
fnnds  in  question  bad  been  realized,  subject 
to  the  privilege  of  his  attorneys,  and  had 
prosecuted  the  same  to  final  Judgment  The 
counsel  who  hold  the  funds,  answering  for 
tbemselves,  set  up  a  claim  tor  professional 
services  and  for  costs  and  charges  amountiog 
to  ^2,726.24,  and,  answering  for  William  C. 
Relyea,  calling  himself  trustee  (who  had  not, 
bowerer,  been  made  a  defendant  In  the 
rnle),  alleged  that  the  balance  of  the  fnnds 


in  question,  amounting  to  ^ZjMSAif  sihonld 
be  turned  over  to  him. 

Upon  the  trial  of  the  rule  the  plaintiffs 
conceded  the  claim  of  the  defendant  counsel 
for  attorney's  fees  and  charges  In  the  obten-< 
tlon  of  the  Judgment  against  the  Oak  Lawn 
Sugar  Company,  and  Insisted  only  upon  their 
right  to  recover  the  balance  of  $2,619.44, 
and,  opposing  the  recognition  of  such  right, 
the  defendants  In  rule  offered  certain  docu* 
ments  purporting  to  be  copies  of  orders  and 
proceedings  In  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York  showing  that  upon  June  14,  1900,  Riv- 
ers had  been  adjudicated  a  bankrupt,  and 
Relyea  appointed  trustee  of  bis  estate. 
Thereupon  counsel  for  plaintiffs  In  rule  ob- 
jected on  the  ground  that  the  documents  of- 
fered were  not  certified  as  required  by  the 
act  of  Congress,  and  were  therefore  inad- 
missible in  evidence,  the  fact  being  that  the 
alleged  copy  of  the  order  or  Judgment  of  ad- 
judication In  bankruptcy  purports  to  be  sign- 
ed by  the  clerk  of  the  court,  but  that  neither 
his  signature  nor  his  official  capacity  are 
certified  to  by  the  Judge,  and  that  the  other 
documents  purport  to  be  signed  by  "Mac- 
grane  Coxe,  Referee,"  and  other  persons, 
whose  slguatures  and  capacities  are  certified 
to  by  no  one.  The  objection  thus  Interposed 
was  overruled,  but  the  Judge  a  quo  even- 
tually gave  Judgment  for  the  plaintiffs  In 
rule  for  the  balance  of  $2,649.44,  which  has 
been  heretofore  mentioned,  and  from  the 
Judgment  so  rendered,  "William  C.  Relyea, 
trustee  in  bankruptcy  of  Robert  E.  Rivers," 
has  appealed. 

Opinion. 

The  objection  to  the  lntroductl<Hi  in  evi- 
dence of  the  documents  referred  to  In  the 
foregoing  statement  should  have  been  sus- 
tained. Rev.  St  U.  -S.  J  905  [U.  S.  Comp. 
St  1901,  p.  677];  Baukr.  Act  July  1,  1898,  c. 
541,  t  21,  subd.  e.  SO  Stat  552  [U.  S.  Comp. 
St  1901,  p.  3430];  United  States  v.  Bank 
of  United  States,  11  Rob.  418;  Heard  v. 
Patton,  27  La.  Ann.  542.  Disregarding 
those  documents  as  improperly  admitted, 
there  Is  nothing  In  the  recwd  to  show  at 
what  time,  if  at  all,  the  defendant.  Rivers, 
was  adjudicated  a  bankrupt  and  the  appel- 
lant Relyea,  appearing  as  the  trustee  of  his 
estate,  has  no  standing  in  court  to  question 
the  validity  of  the  attachment  sued  out  by 
the  plaintiffs,  or  of  the  Judgment  maintain- 
ing the  same  and  recognizing  the  Hen  and 
privilege  resulting  therefrom. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  heretofore  rendered 
In  this  case  be  now  reinstated  and  made  the 
final  Judgment  of  tlila  court 

PROVOSTY,  J.,  dissents,  holding,  the  fund 
being  the  fruit  of  an  appeal  taken  by  the 
trustee,  Lehmann  &  Co.  cannot  both  claim 
the  fund  and  deny  the  authority  of  the  trus- 
tee. 
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(UO  fjt.  1087) 

No.  14.68S. 

STATE  T.  CnOUIiLU. 
(Rvpreme  Court  of  Looisiana.   June  26.  1903.) 

BTATUTBS  —  BNACTMBNT  —  CRIMINAL  LAW  — 
PUNISHMONIS-MISDBMEIANOR— DESERTION 
OF  WIFB-CONSTITUTIONAI.  LAW. 

1.  An  attack  apon  the  constitationaUty'  of  an 
act  which  haa  been  signed  hj  the  Speaker  of 
the  House  of  Representatives,  the  Lieutenant 
Goremor  and  President  of  the  Senate,  approv- 
ed b;  the  signature  of  the  Governor  of  the 
state,  certified  to  hj  the  Secretarr  of  State,  and 
pnbliahed  among  the  acts  of  the  General  Aiseni- 
blj  of  the  Mate,  on  the  ground  that  the  lan- 
guage of  its  enactine  clause  declared  that  It  had 
been  "enacted  by  tne  General  Assembly,"  In- 
stead of  "by  the  General  Assembly  of  the  state 
of  Lonlsiana,"  in  the  exact  words  of  the  Gonsti- 
tntion,  la  not  well  founded. 

2.  Ad  act.  In  declaring  ponlshment  for  its  vio- 
lation to  be  a  fine  not  exceeding  flOO,  or  im- 
prisonment Id  the  parish  jail  not  exceeding  one 
Toar,  or  botli.  fixes  both  a  minimum  and  a  max- 
imum penalty  to  the  crime;  the  minimum  penalty 
as  to  fine  being  the  least  amount  of  money  rec- 
ognized by  law,  and.  as  to  Imprisonment,  the 
least  recognised  sobdivirion  of  time. 

8.  There  is  no  provision  In  the  Constitution 
withdrawing  from  the  General  Assembly  the 
power  and  authority  to  constitute  a  misde- 
meanor the  desertion  by  a  husband  of  his  wife 
without  jnst  cause,  or  the  willful  neglect  of  a 
husband  or  father  to  provide  for  the  support  of 
his  wife  and  children,  who  are  In  destitute  or 
necessitous  circumstances. 

4.  A  party  accused  of  the  violation  of  a  stat- 
ate  Is  without  interest  to  attack  certain  of  its 
provisions  which  are  entirely  in  the  Interest  of 
accused  parties,  and  left,  aa  to  their  application, 
to  their  own  consent. 

(Syllabus  by  the  Court) 

Appeal  from  Second  Olty  Orlminal  Court, 
Parish  of  Orleana;  Atisuate  BL  Anc<^ 
Judge. 

Gaston  GucuUn  was  charged  with  desert- 
ing his  wife  and  child.  Demurrer  to  an  affi- 
davit sustained,  and  accused  discharged,  and 
tlie  state  appeals.  Reversed. 

Walter  Qulon.  Atty.  Gen.,  J.  Ward  Gurley, 
DIst  Atty.,  and  J.  H.  Ferguson,  Asst  Dlst 
Atty.  (Lewis  Gulon,  of  counsel),  for  the  State. 
Hamilton  Numa  Gautier,  P&ul  Louis  Foiur- 
gIi7,  and  John  Joseph  Rellley,  for  appellee. 

Statement  of  the  Cas& 

NICHOLLS,  O.  J.  An  affidavit  was  filed  tn 
the  Second  city  criminal  court  of  the  parish 
of  Orleans,  charging  the  defendant  with  hav- 
ing on  the  15tb  of  November,  1902,  willfully 
and  unlawfully  violated  Act  No.  34,  p.  42,  of 
1902,  relative  to  deserting  and  not  providing 
for  his  wife,  Mrs.  Gaston  Cucullu,  and  her 
children,  Edward  and  Mathllde  Cucullu,  who 
were  then,  and  were  still,  in  destitute  and 
necessitous  circumstances,  contrary  to  the 
form  of  the  statute  of  the  state  of  Louisiana 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same. 

It  appears  from  a  transcript  of  the  pro- 
ceedings In  the  city  court  that,  the  defendant 
baying  appeared,  the  affidavit  was  read  to 
blm;  that  he  pleaded  "Not  guilty/*  reserving 


tlie  right  to  withdraw  his  ^ea  of  not  guUty, 
and  flUng  snch'ezcqttl^ms  or  demurrers  as  he 
might  deem  proper;  that  be  was  then  placed 
under  an  appearance  bond  to  appear  before 
the  court  for  preliminary  examination  on  De- 
cember 6,  1902,  which  continued  tUl  Decem- 
ber 13th. 

Counsel  for  defendant  withdrew  the  plea 
of  not  guilty,  and  filed  a  demurrer  to  the 
complaint,  to  the  effect  that  the  matters 
therein  contained,  alleged,  and  set  forth  were 
not  sufliclent  In  law  to  compel  him  to  answer 
the  same,  and  he  was  not  bound  by  the  law 
of  the  land  to  do  so,  for  this:  that  it  was  not 
charged  tiiat  he  bad  deserted  or  willfully 
neglected  to  provide  for  the  support  of  bis 
wife  and  children,  and  .without  just  cause; 
and  for  the  further  reason  that  the  pretended 
statute  of  the  state  of  Louisiana  known  as 
*'Act  No.  S4  of  the  Session  of  1902,"  which 
defendant  was  charged  wltb  violating,  was 
obnoxious  and  violative  of  the  provisions  of 
the  state  Constitution,  and  was  therefore  un- 
constitutional, because; 

(1)  It  violated  article  22  of  the  Constitu- 
tion of  1898,  which  commanded  and  required 
that  the  style  of  the  laws  of  this  state  ^11 
be,  "Be  it  enacted  by  the  General  Assembly 
of  the  state  of  Louisiana." 

(2)  It  violated  article  155  of  tiie  Constitu- 
tion of  1898,  in  that  it  did  not  fix  the  maxi- 
mum and  minimum  penalties  for  acts  d»> 
nounced  and  punished  aa  misdemeanors. 

(3)  That  the  penalty  provided  for  the  vlo* 
lation  of  the  provisions  of  said  Act  34,  p.  42, 
of  1902  is  uncertain,  Indefinite,  and  not  sus- 
ceptible of  execution. 

(4)  The  subject-matter  and  provisions  In 
said  act  of  1902  sought  to  be  punished  as  a 
misdemeanor  are  essentially  of  a  civil  char- 
acter, at  most  a  quasi  offense,  which  can  be 
Judicially  inquired  into,  determined,  and  exe- 
cuted by  civil  process,  and  in  a  court  of  <dyH 
Jurisdiction,  and  the  Legislature  is  prohibited 
by  the  provisions  of  the  Constitution  from 
vesting  such  Inquiry  and  execution  in  crimi- 
nal courts,  and  the  Second  criminal  court  of 
New  Orleans  was  vested  exclusively  with 
criminal  Jurisdiction. 

The  defendant  prayed  Judgment  and  that 
he  be  discharged  in  the  pronlses. 

Upon  the  argument  of  this  demurrer,  the 
district  attorney  was  allowed  to  Insert  In 
the  affidavit  the  words  "without  Just  cause." 
and  the  transcript  declares  that  the  court, 
as  to  the  other  grounds,  took  same  under 
advisement.  The  transcript  declares  that  on 
the  17tfa  of  December  "the  court  sustained 
the  demurrer,  dismissed  the  affidavit,  and 
discharged  the  accused  without  datc^"  where- 
upon "the  court  granted  the  state  an  appeal 
to  the  Supreme  Court" 

The  appeal  has  been  brought  to  this  court 
under  that  clanse  of  article  85  of  the  Consti- 
tution of  1893  which  declares  that  the  Su- 
preme Court  has  appellate  Jurisdiction  In  all 
cases  wherein  a  law  of  the  state  has  been  de- 
clared onconBtttutlonal,  and  in  such  cases 
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the  appeal  on  the  law  and  the  facta  Is  di- 
rectly from  the  court  in  which  the  caae  origi- 
uated  to  the  Supreme  Court  Act  No.  34,  p. 
42,  of  1002,  with  whose  Tiolatlon  the  defend- 
ant stood  charged,  was  approved  on  June  19, 
1902.  The  act  denounced  by  the  act  was 
therein  declared  to  be  a  misdemeanor,  which 
should  be  punished  by  "a  fine  not  exceeding 
one  hundred  dollars  or  by  imprisonment  In 
the  parish  prison  not  exceeding  one  year  or 
both  In  the  discretion  of  the  court." 

By  article  140  of  the  Constitution,  there 
were  created  In  the  city  of  New  Orleans  two 
Inferior  criminal  courts,  to  be  known  espe- 
cially as  the  "First  City  Criminal  Court"  and 
the  "Second  City  Criminal  Court,"  each  of 
which  should  be  presided  over  by  one  Judge, 
and  which  should  hare  jurisdiction  within 
tbe  territory  prescribed  for  the  trial  and  pun- 
Isbment,  without  juries,  and  subject  to  the 
appefil  to  the  criminal  district  court,  of  all  of* 
tcnmes  against  the  state,  where  the  penalty 
does  not  exceed  six  monthtf  Imprisonment  In 
the  parish  jail,  or  a  fine  of  ^00,  or  both. 
"In  all  other  cases  the  judges  of  said  courts 
shall  bare  jurisdiction  as  committing  magis- 
trates, with  authority  to  ball  or  discharge." 

Article  1S9  declares  that  the  criminal  dis- 
trict court  for  the  parish  of  Orleans  shall 
have  exduidTe  original  jurisdiction  for  the 
trial  and  punishment  of  all  offenses  when  the 
penalty  of  death,  or  imprisonment  at  hard 
labor,  or  imprisonment  without  hard  labor,, 
for  any  time  exceeding  six  months,  may  be 
imposed,  and  appellate  jurisdiction  in  all 
cases  tried  before  the  city  criminal  courts  or 
recorders'  courts  of  New  Orleans,  which 
cases  shall  be  appealable  on  the  law  and  the 
facts,  and  shall  be  tried  on  the  record  and 
the  eridence  as  made  and  offered  in  the  low- 
er court,  provided  that,  until  the  General  As- 
sembly shall  enact  a  law  grading  offenses, 
Bald  court  shall  have  general  criminal  Juris- 
diction extending  to  all  cases  arising  In  the 
parish  of  Orleans  which  is  not  vested  by  law 
or  by  the  Constitution  In  some  other  court. 

"Said  court  shall  have  general  and  super- 
visory Jurisdiction  over  all  Inferior  state  and 
municipal  courts  In  the  parish  of  Orleans, 
and  shall  have  authority  to  Issue  writs  of 
habeas  corpus  in  criminal  and  quasi  criminal 
cases,  and  such  other  writs  and  orders  as 
may  be  necessary  or  proper  in  aid  of  the  ju- 
risdiction conferred  upon  It" 

It  wIU  be  seen  from  an  examination  of  the 
articles  of  the  Constitution  cited  that  If  the 
city  criminal  court  did  not  have  jorlsdlction- 
for  the  trial  of  this  case,  the  judge  thereof, 
as  a  committing  magistrate,  did  have  Juris- 
diction over  the  complaint  made,  and  that, 
If  the  city  court  did  not  have  Jurisdiction  to 
try  and  dispose  of  the  case  upon  its  merits, 
the  criminal  district  court  itself  had  such 
jurisdiction;  the  Constitution  contemplating 
that  one  or  the  other  of  these  courts  should 
have  jurisdiction,  and  that  no  case  should  be 
left  unprovided  for. 

The  proceeding  taken  below  In  this  case 


was  evldentiy  before  the  judge  of  the  city 
court  sitting  as  a  committing  magistrate,  as 
the  case  stood  fixed  not  for  a  trial,  but  for 
a  preliminary  examination,  when  the  de- 
murrer was  filed.  It  is  true  that  the  tran- 
script declares  that  the  defendant  was  ar* 
raigned  and  pleaded  "Not  guilty,"  but  he 
withdrew  this  plea,  and  in  lieu  thereof  filed 
the  demurrer.  As  the  city  court  had  no 
Jurisdiction  to  try  this  case  on  the  mwlts, 
and  the  judge  of  the  court  did  have  Juris- 
diction as  a  committing  magistrate,  we  are 
bound  to  assume  that  the  so-called  demurrer 
was  presented  to  the  Judge  In  the  latter 
capacity. 

The  first  objection  urged  to  the  consti- 
tutionality of  the  act  Is  that  the  language 
of  the  enacting  clause  is,  "Be  it  enacted  by 
the  General  Assembly  that"  etc.,  Instead  of 
"Be  It  enacted  by  the  General  Assembly  of 
the  state  of  Louisiana,"  etc,  the  precise 
words  of  article  22  of  the  Constitution. 

The  act  referred  to  is  found  published 
among  the  acts  of  the  General  Assembly  of 
1902  as  Act  No.  34,  certified  to  by  the  Secre- 
tary of  State  of  the  state  of  Louisiana.  It 
is  signed  by  the  Speaker  of  the  House  of 
Representatives,  the  Lieutenant  Governor 
a^d  President  of  the  Senate,  and  the  Gov- 
ernor of  the  state  of  I>ouIslana,  and  ap- 
proved by  the  latter  on  June  19,  1902.  This 
same  objection  was  urged  In  State  r.  Harris, 
45  La.  Ann.  842,  13  South.  199.  40  Am.  St. 
Rep.  259,  and  State  v.  Collins,  47  La.  Ann. 
578,  17  South.  128;  and,  although  the  neces- 
sities of  those  cases  did  not  require  an  ab- 
solute decision  upon  it  this  court  in  re- 
ferring to  It  stated  that  the  omission  in  the 
statute  consisted  only  In  leaving  out  the 
words  "of  the  state  of  Louisiana";  that 
"there  remained  the  substance  of  the  enact- 
ing words  required  by  the  Constitution." 

We  think  we  would  be  sacrificing  sub- 
stance to  mere  form,  were  we  to  sustain  this 
objection. 

Article  21  of  the  Constitution  declares  that 
"the  legislative  power  of  the  state"  shall  be 
vested  In  the  "General  Assembly." 

When  we  find  among  the  published  stat- 
ute of  the  state  an  act  reciting  that  It  was 
enacted  by  the  General  Assembly,  authenti- 
cated as  this  act  Is,  we  cannot  possibly  reach 
any  other  conclusion  than  that  the  General 
Assembly  referred  to  is  that  of  the  state  of 
Louisiana.  Adams  t.  Lewis,  7  Mart  (N.  S.) 
402;  Lallande  v.  Terrlll,  12  La.  7. 

Act  No.  34,  p.  42,  of  1902,  is  not  violative 
of  article  IS.'i  of  the  Constitution.  That  arti- 
cle directs  the  General  Assembly  to  grade  all 
misdemeanors  and  minor  offenses  against  the 
state,  and  to  fix  the  minimum  and  maximum 
penalties  therefor.  No  attempt  has  been 
made  by  the  General  Assembly  to  make  a 
general  classification  of  misdemeanors  and 
minor  offenses  under  this  article.  By  act 
No.  107,  p.  161,  of  1902,  approved  July  7, 
1902,  It  made  a  partial  classification  of  par- 
ticular dassei  of  mlademeanors  and  minor 
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offenaei.  Act  Mo.  84,  p.  42,  of  1002  had  at 
that  time  been  adopted  and  approved.  The 
puniBhment  afilxed  by  the  statute  for  Its 
violation  was  a  fine  not  exceeding  910^  or 
imprisonment  in  the  parish  prison  not  ex- 
ceeding one  year,  or  both.  The  minimnm 
penally  as  to  the  fine  Is  the  least  amonnt  of 
money  recognized  by  law.  The  minimum 
as  to  the  Imprisonment  Is  the  least  recog- 
nized subdivision  of  time.  The  maximum 
fine  was  fixed  at  $100,  and  the  maximum  Im- 
prisonment one  year.  The  lower  and  the 
iqip^  limit  of  punishment  are  both  fixed, 
with  a  discretionary  poww  conferred  upon 
the  Judge  to  fix  the  punishment  to  be  ap* 
piled  In  any  particular  case  according  to  Its 
facts,  from  a  mere  nominal  fine  up  to,  but  not 
beyond,  $100,  and  the  Imprisonment  from  a 
mere  nominal  Imprisonment  up  to,  but  not  be- 
yond, one  year  in  the  parish  prison.  We  find 
nothing  in  the  Oonstltutlon  prohibiting  the 
LeglBlature  from  living  to  the  trial  Judge 
this  discretionary  power  of  fixing  the  pun- 
ishment between  declared  limits.  We  find 
nothing  uncertain,  Ind^nite,  and  not  sus- 
ceptible of  execution  in  the  punishment  Im- 
posed for  the  violation  of  the  statute. 

We  have  been  pointed  out  nothing  in  the 
Constitution  which  would  withdraw  from 
the  General  Assembly  the  power  and  author^ 
1^  of  constituting  as  a  misdemeanor  the  de- 
sertion by  a  husband  of  his  wife  without 
Just  cause,  or  the  willful  neglect  of  a  ftitbor 
'  or  husband  to  provide  for  the  support  of  his 
wife  and  children  who  are  In  destitute  or 
necessitous  drcumstances,  which  would  make 
the  performance  by  a  husband  and  father  of 
his  duties  towards  his  wife  and  children  "es- 
sentially matters  of  a  cMl  character,  at  most 
a  quasi  oflEense,  which  can  only  be  Judicially 
Inqtfired  Into,  determined,  and  executed  by 
civil  process  in  a  court  of  dvll  Jurisdiction." 
The  performance  by  a  husband  and  father 
of  the  legal  duties  which  he  voluntarily  as- 
sumed In  contracting  marriage  Is  a  matter 
which  not  only  affects  the  particular  parties 
in  Interest,  but  the  public  at  large,  as  af- 
fecting the  general  public  welfare.  The  state 
Itself  Is  deeply  interested  in  upholding  and 
seeing  enforced  the  rights  and  obligations 
springing  from  the  ftimily  relations,  for  up- 
on their  being  upheld  and  enforced  rest  the 
well-tieing  of  society  itself.  The  statute  we 
ate  considering  has  for  Its  object  the  ef- 
fective correction  of  any  mistaken  Idea  which 
particular  men  may  have  on  this  subject 

The  complaints  which  appellant  urges 
against  the  provisions  of  the  law  which  are 
included  In  the  terms  of  its  proviso  are  mat- 
ters which  are  entirely  in  the  Interest  of  the 
parties  accused,  and  are  controlled  by  their 
own  consent  being  given  to  the  same. 

We  do  not  think  the  defendant  has  any 
legal  Interest  In  contesting  the  constitutional- 
ly of  the  statute  on  this  ground— certainly 
not  at  the  present  time  and  under  present 
circumstances.  The  questions  raised  herein 
are  to  tome  etient  met  and  covert  by  the 


decision  of  this  court  In  State  Pearson 
(recently  decided)  34  ^ntb.  575. 

For  the  reasons  herein  assigned,  it  Is  haw- 
by  ordered,  adjudged,  and  decreed  that  the 
Judgment  anwaled  tnm  b%,  and  the  same  Is 
hereby,  annulled,  avoided,  and  reversed,  and 
that  the  demurrer  filed  by  the  defendant,  In 
so  far  as  It  attacked  the  constitutionality 
of  Act  No.  84,  p.  42,  of  190%  be,  and  the  same 
Is,  oTermled,  as  not  well  founded;  that  the 
afBdavit  and  cause  be  reinstated;  and  the 
same  la  hereby  remanded  to  be  proceeded 
with  according  to  Taw. 
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(Supreme  Court  of  Miraisdppl.  Nov.  80,  1908.) 

HOMICIDB— MANSLAUaHTBR— DI;FBNDANT*8 
TBSTIMONT  ON  PORHBR  TRIAL— KVI- 
DENCD-AUtHKNTIGATION. 

1.  Reading  by  the  district  attorney,  from  the 
official  stenographer'a  ootes  of  the  evidence  gir- 
en  on  a  former  trial,  of  a  portion  of  defendant's 
testimoof,  is  proper  in  a  prosecntion  for  the 
same  homicide,  where  d^endant  was  granted 
the  right,  on  objection,  to  read  omitted  portions' 
of  Such  testimony. 

2.  An  objeellon  to  the  reading,  by  the  dis- 
trict attorney,  from  the  oCBcial  stenographer's 
notes  of  the  evidence  on  a  former  trial,  of  a 
portion  of  defendant's  testimony,  in  a  prosecu- 
tion for  the  same  homicide,  Is  not  maintaineUe 
00  the  ground  that  such  testimony  is  )n  the  na- 
ture of  a  confession. 

8.  Where  no  objection  Is  made  to  the  reading, 
by  the  district  attorney,  from  the  official  ste- 
nographer's notes  of  defendant's  testimony  giv- 
en on  a  former  trial  for  homicide,  at  the  tune 
of  the  proposed  Introduction  on  the  ground  of 
Insufficient  authentication,  and  such  ground  was 
not  assigned  ntecifically  as  error  in  the  motion 
Cor  a  new  trial,  the  objection  Is  not  well  taken. 

4.  Whuv  the  record  shows  the  time,  place, 
and  ciTcumstances  under  which  the  official  ste- 
nographer's notes  of  defendaot's  testimony  on 
a  former  trial  for  homicide  were  taken,  whose 
testimony  is  detailed  therein,  and  is  certified  as 
being  a  tme  transcript  of  the  teetimony  given 
In  the  cause,  there  is  no  merit  In  an  objection 
to  the  authentication  of  the  notes  being  insnffl- 
cient  to  admit  of  their  Introdnction. 

6.  In  the  prosecution  of  a  mm  for  killing  hla 
father  evidence  heid  sufflcUmt  to  support  a  ver* 
diet  of  manslangbter. 

Appeal  from  Clrcnlt  Court  Tishomingo 
County;  O.  O.  Sykes^  Jndg& 

"Not  to  be  offlclaUy  reported." 

Sam  McBCosters  waa  convicted  of  crime, 
and  appeals.  Affirmed. 

Candler  &  Sawyer,  for  appellant  J.  N. 
Flowers,  Asst  Atty.  Oen.,  for  the  State. 

TRULY.  J.  This  is  the  third  time  this 
case  has  been  appealed  to  tbls  court  The 
first  appeal  was  reversed  on  account  of  errors 
committed  In  the  cross-examination  of  wit- 
nesses for  the  defendant  by  the  district  at- 
torney. 83  South.  S.  The  second  appeal  was 
reversed  because  of  the  improper  admission 
of  alleged  confessions  which  were  shown  not 
to  have  been  freely  and  voluntarily  made. 
S4  South.  156.   Upon  the  third  trial  of  this 

f  S.  Bm  Crtnlaal  Law.  wL  U.  Cut  Dtg.  H  9n. 

iin. 


Digitized  by 


Google 


HoMASTEBS  T.  STATS. 


803 


case  file  dUtrlct  attorney  waa  pennltted  to 
read  from  the  official  stenographic  ootes  tak- 
en  txptm  the  first  trial  a  portton  of  ttie  state- 
ment made  by  the  defendant,  who  volimtarl* 
ly  took  the  witness  stand  and  testified  In  his 
own  bdialf.  To  this  defendant  ohjected, 
and,  his  objections  bdng  orerruled,  excepted 
to  the  rnllng  of  the  court  The  district  at* 
tomey  read  only  a  portion  of  the  testloiony 
80  glTon  by  the  defendant  upmi  the  prevlons 
trial  This,  too,  was  objected  to  by  the  de* 
fendan^  who  Ihslated  that  the  district  attor- 
ney be  required  .to  read  the  entire  testimony 
of  the  defendant.  The  court  overmled  this 
objection,  bat  granted  to  the  defendants 
connsel  the  privilege  of  reading  the  parts 
omitted  by  the  district  attorney  or  any  part 
thereof  that  they  might  desire.  The  defend- 
ant's connsel  did  not  avail  themaelTes  of  this 
olf  er  of  the  court,  and  did  not  read  any  of  tlie 
porta  of  the  statement  which  were  omitted 
by  the  district  attorney,  owtentlng  tfaem- 
selves  with  excepting  to  the  ruling  of  the 
court,  and  this  action  of  the  court  Is  one  of 
the  main  groonds  relied  vfi(m  by  counsel  tor 
the  defendant  tOr  a  third  reversal  of  th\a 
fa  use. 

It  la  well-settled  law  in  this  state  that, 
where  a  defendant  chooses  to  take  the  wit- 
ness stand  and  teatlCy  In  hia  own  behalf.  In 
any  conrt,  his  atatement  upon  that  occasion 
can  be  used  against  him  upon  any  future 
trial  of  the  cause.  In  HUl  r.  State^  M  Miss. 
440,  1  South.  495,  Campbell,  J.,  speaking  fbr 
the  court,  says:   "He  [the  d^endantj  was 
examined  as  a  witness  for  himself  befcKe 
the  committing  court,  and  bli  testimony 
there  waa  read  in  evidence  on  his  trial  in  the 
circuit  court.  Althou^  he  objected  to  this. 
It  was  dearly  admissible.  Where  the  state 
uses  one  as  a.  witness  In  the  Investigation  of 
a  criminal  charge,  the  evidraice  thus  obtained 
may  not  afterward  be  used  against  the  net- 
eon  giving  it;  but  where  the  statute  makes 
an  accused  person  a  competent  witness  in  hia 
own  behalf,  and  he  testifies  in  the  exercise 
of  his  right,  this  testimony  may  afterward 
be  used  against  him."    Bee,  alao,  Steele  v. 
Stste^  76  Miss.  387.  24  South.  910;  CamitbeU 
V.  State,  81  Hiss.  417,  3S  South.  224.  This 
rule,  so  repeatedly  approved  by  our  court,  Is 
tbe  true  rule.  Where  a  defendant  who  is  by 
statute  granted  the  privilege  of  testifying  In 
his  own  behalf,  or.  If  he  so  chooses,  of  re- 
maining sUent,  in  which  event  the  district 
attorns  Is  forbidden  to  comment  on  the  fact 
of  tila  silence,  deUber«tdy  decides  to  anume 
tbe  character  of  a  wltuess,  he  assumes  all 
the  Incldente  of  that  posltiott.    No  wrong 
waa  done  the  defendant  by  using  his  own 
statement  of  the  details  of  the  transaction 
delivered  by  him  under  the  sani^ty  ot  an 
oatb. 

Tills  is  in  no  wise,  aa  counsel  tor  appellant 
contend,  in  the  nature  of  a  ^fesslon,  and 
therefore  the  objection  urged  on  that  ground 
is  not  maintainable;  nor  did  the  stete  la  any 
luaaner  make  the  defendant  Ito  o^a  witness 


by  reiwating  to  tbe  Jury  his  own  story  as 
told  upon  a  former  trial,  and  the  fact  that 
some  portions  of  the  statement  so  read  re- 
flected upon  the  credibility  of  the  defendant 
cannot  be  distorted  Into  violation  of  the  rule 
which  forbids  a  party  Introdudng  a  witness 
afterward  impeaching  him. 

We  think  tlie  official  stenographer'a  notes, 
as  disclosed  by  this  record,  and  txom  which 
the  district  attorney  read,  sufficiently  au- 
thenticated to  admit  of  their  Introduction. 
No  objection  was  made  cm  this  ground  at  the 
time  of  the  proposed  Introduction,  and  ttds 
vras  not  assigned  siieclfically  as  errw  in  the 
motion  for  a  new  trIaL  Aside  from  ttilSi  the 
record  shows  that  these  were  the  notes  of 
the  official  stenographer;  shows  tbe  lime,  the 
place*  and  drcumstences  under  which  they 
were  taken,  whose  testimony  is  detailed 
th»eln;  and  Is  e&tlfled  by  tbe  offldal  stenog- 
rapher aa  bting  a  true  Izanscrlpt  of  tiie  testl- 
moDj  given  Sa  the  said  cause.  We  think 
this  sufficient. 

There  was  an  utter  absence  of  testimony 
that  the  stetement  of  defendant  which  waa 
read  to  the  Jury  waa  not  freely  and  volun- 
tarily made,  and  tlie  court  properly  ovwmled 
the  objection  based  on  that  ground. 

The  contenUon  that  the  state  should  h&ve 
been  compiled  to  read  the  enUre  testimony 
of  defendant.  Including  that  portion  In  refer- 
ence to  tbe  confession  improperly  admitted 
on  the  previous  trial,  is  without  substantial 
merit  The  defendant  was  granted  the  prlvi- 
le^  of  introducing  the  entire  statonent,  and 
this  met  every  requirement  of  tbe  rules  of 
evidence 

The  second  ground  mainly  assigned  aa  er- 
ror ai^  earnestly  insisted  upon  by  counsel 
for  defendant  la  the  insuffldem^  of  the  testi- 
mony to  suatein  the  verdict  Upon  tbe  first 
appeal  of  this  cause  this  conrt  expressly  said 
that  It  would  not  reyene  the  cause  unless  on 
account  of  the  errors  of  law  which  were  dis- 
closed In  that  record,  and  this  record  con- 
tains practically  the  same  state  of  facts. 
Bu^  looking  at  this  question  as  If  not  before 
presented,  we  think  the  fticto  here  disclosed 
fully  warrant  the  conviction  of  manslaugh- 
ter, and,  to  our  oitlnlon.  the  defendant  baa  no 
ground  to  complain  of  tbe  verdict  or  the  sen- 
tence. Here  Is  a  state  of  case  in  which  bitter 
antecedent  malice,  mutually  eatertalned,  bad 
existed  for  years,,  marked  with  personal  dif- 
ficulties and  conttoued  bickerings  and  strife. 
Fatlier  and  spn  were  in  open  hostility  to- 
wards each  other.  The  father  is  found  dead 
upon  a  by-path,  at  night,  4O0  yards  from.  )ila 
own  residence,  and  about  100  yards  from  the 
sb^'s  residence.  Footprinte  are  found,  show- 
ing ttXQ  marked  peculiarity  ot  the  defendant's 
track,  near  the  plaice  where  the  dead  body 
lay.  The  defradant  la  found  soon  afterward 
a  short  distance  fron^  tbe  scene  of  the  homi- 
cide, dnd  upon  being  accosted  denies  all 
knowledge  of  his  fath^s  death,  and  later, 
when  he  visits  the  place  of  the  homicide,  his 
attention  being  called  to  the  foot^ints,  and 
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telng  told  that  witnesses  would  t^tUy  tbat 
he  made  them,  he  takes  an  early  opportunity 
to  clandestinely  ohiiterate  them.  Further, 
his  wife  states  that  he  arose  from  his  hed 
upon  bearing  some  noise  (she  knew  not 
what),  and,  arming  himself  with  a  gun,  half 
clad  he  left  the  house,  returning  shortly 
thereafter.  He  again  disappeared,  and  was 
not  seen  again  until  he  puts  in  an  appear- 
ance at  the  house  where  his  father's  dead 
bod;  then  lay.  When  all  these  facts  are 
taken  into  consideration,  coupled  with  his 
own  story,  disjointed  and  contradictory,  of 
how  the  difficulty  occurred.  It  is  no  matter 
of  wonder  that  the  Jury  distrusted  the  plea 
of  self-defense  which  be  Interposed.  Cer- 
tainly this  appellant  has  bad  every  oppor- 
tunity granted  bim  which  the  law  could  pos- 
sibly afford.  Three  Juries  have  passed  upon 
Ills  story,  and  each  bellcTed  his  guilt  Twice 
the  punishment  of  the  law  was  postponed  by 
errors  committed,  but  this  time,  after  a 
thorough  investigation  of  all  questions  of 
law  and  foot,  we  find  no  reversible  error, 
and  he  must  at  last  suffer  the  penalty  of  his 
crime. 
AAniied* 


(81  UlH.  770} 
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SAME  T.  SCHLENKEaU 

(Sapreme  Court  of  Mississippi.   Nov.  23,  1903.) 

RAILBOADS—NSOLIOENCB— SPARKS  FB.OU  BN- 
OINBS-FIRB-CONTRIBUTORT  NBO- 
UOBNOB— BVIDmtOB. 

1.  In  an  action  against  a  railroad  company 
for  the  negligeot  barnlag  of  cotton,  contriba- 
tory  negligence  is  not  shown  by  proof  of  stor- 
ing the  cotton  on  a  vacaat  lot.  In  rows,  tier 
above  tier,  with  a  gangway  between  the  rows, 
70  or  80  feet  from  the  railroad  track,  tar- 
paulins being  spread  over  the  cotton,  but  leav- 
mg  part  of  ft,  near  the  ground,  unprotected  by 
them. 

2,  In  an  action  against  a  railroad  company 
for  damages  for  the  negligent  burning  of  cotton, 
claimed  to  have  been  set  on  fiie  by  sparks  from 
certain  of  its  engines,  it  Is  proper  to  admit  evi- 
dence of  the  emission  of  sparks  from  other  en- 
gines before  and  after  the  passing  of  the  en- 
dues, which  are  claimed  to  have  caused  the 

Appeal  from  Oirctilt  Court,  Wiarren  Ooun- 
tji  Geo.  Anderson,  Judge. 

Action  by  the  iBtna  Insurance  Company 
ud  by  D.  J.  Bcblenker  against  the  Alabama 
A  Vlcksbnrg  Railway  Company.  From  Ju^- 
ments  for  plaintiff*,  defoidant  appeals.  Af- 
firmed. 

Id  January,  lOOB,  some  cotton  belonging  to 
tbe  Mayer  Cottm  Gompany  was  destroyed 
by  flre.  It  was  iiunred  by  tbe  iBltna  In- 
surance Oompany,  and  It  paid  the  loss,  and 
took  an  assignment  of  tbe  owner's  rlgbta  on 
account  of  the  loss.  This  suit  Is  brought  by 
tbe  Insurance  company  to  recover  the  amount 
f»  paid,  alleging  that  the  flre  was  caused  by 
the  negligent  emJsslm  of  sparks  from  4e- 
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fendantfs  locomotives.  It  was  shown  In  evi- 
dence tliat  tbe  cotton  was  In  the  hands  of  a 
compress  company,  and  was  stored  by  It  In 
a  vacant  lot  on  the  east  side  of  defendants 
railroad  tracks  In  Vicksburg,  Miss.,  known 
as  the  "Hospital  Lot,"  about  70  or  80  feet 
from  the  track;  that  tbe  cotton  was  In  rows, 
tier  above  tier,  with  a  gangway  between  the 
rows;  ttiat  tarpaulins  were  spread  over  tbe 
cotton,  that  reached  down  nearly  to  tbe 
ground,  but  left  part  of  the  cotton  near  tbe 
ground  unprotected  by  them;  that  the  grade 
along  by  the  lot  la  considerable;  that  just 
before  the  flre  which  destroyed  the  cotton 
three  of  defendant's  locomotives  passed,  go- 
ing 12  or  15  miles  per  hour;  that  there  was 
a  high  wind  blowing  from  west  to  east— to- 
wards the  hospital  lot  from  the  railroad  track 
—and  it  was  very  dry.  There  was  some 
evidence,  introduced  by  plaintiff  over  objec- 
tion of  defendant,  showing  the  emission  of 
sparks  Just  before  and  Just  after  the  flre  by 
other  engines  than  the  ones  claimed  to  tiave 
set  out  the  flre.  The  court  refused  the  fol- 
lowing Instructloift  asked  for  by  defend- 
ant: "Fourth.  The  court  Instructs  the  jury 
for  defendant  that,  as  the  compress  company 
placed  this  cotton  In  an  open  lot  in  close 
proximity  to  the  railroad  track,  extra  care 
of  said  cotton  was  demanded,  and  It  de- 
volved upon  the  compress  company  to  show 
Increased  vigilance,  and,  If  the  said  com- 
press company  failed  to  exercise  said  extra 
care  or  show  said  Increased  vigilance,  and 
the  engine  was  properly  equipped  and  man- 
aged, then  the  loss,  if  any,  must  fall  upon 
tbe  plaintiff,  and  tbe  Jury  must  find  for  the 
defendant."  "Sixth.  The  court  Instrncta  the 
Jury  for  defendant,  If  the  owner  of  property 
adjacent  to  a  railroad  has  been  careless  or 
Imprudent  In  the  management  of  his  prop- 
er^ with  reference  to  a  possibility  of  a  flre, 
the  railroad  company  is  not  liable." 

McWiliie  &  Thompson,  for  appellant.  Hc- 
Laurln,  Armistead  ft  Brien  and  CatcbJnss  ft 
Gatehlngs,  for  appellees, 

WHITFIELD,  O.  J.  These  two  cases  are 
submitted  together,  as  they  depend  upon  the 
same  state  of  facta.  We  do  not  think  any 
of  the  objections  made  by  appellant  worthy 
of  serious  consideration  except  these  two: 
First,  that  the  compress  company  was  guilty 
of  contributory  negligence  in  placing  the  cot- 
ton where  It  was;  and.  second,  tliat  It  was 
error  to  have  admitted  testimony  showing 
the  emission  of  sparks  Just  before  and  Just 
after  the  flre  In  question,  by  other  engines 
than  the  three  which  appellant  claims  must 
have  set  out  tbe  flre.  In  respect  to  the  flrst 
proposition,  counsel  for  appellant  say  in  their 
brief:  "We  are  not  Insisting  that  tbe  act 
of  so  placing  the  cotton  was  negligence  per 
se,  nor,  at  present,  that  tbe  question  of 
whether  or  not  tbe  act  of  so  placing  It  con- 
stituted negligence  should  have  been  sub- 
mitted to  the  Jury,  but  tbat  the  question  of 
whether  or  not  proper  precautions  were  tak- 
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en  to  guard  against  the  recognised  danger 
abonld  bare  been  submitted  to  the  Jury.** 
But  tbelr  citation  <^  autboritles  and  argu- 
ittoit  are  almost  wholly  addressed  to  tbe  pur- 
pose of  Bbowlng  that  it  was  contributory  neg- 
ligence on  the  part  of  tbe  compnat  company 
to  stnre  this  cotbm  to  Its  own  lot  in  the 
usual  and  ordinary  way.  some  90  feet  from 
the  railroad  track.  80  far  as  proper  pre- 
cautions are  concerned,  we  think  the  testi- 
mony abundantly  shows  tbe  taking  of  all 
proper  precaution  by  the  compress  company. 
80  far  as  the  ccmtenticm  that  it  was  con- 
trlbutory  negligence  on  the  part  of  the  com- 
press company  as  to  where  the  cotton  was 
placed  is  concerned,  it  Is  sufficient  to  say 
that  this  was  disposed  of  by  the  case  of 
Home  Ina  Co.  v.  Hallway  Co.,  70  Mlsa.  184, 
12  Soufii.  iJSO.  The  iharp  conflict  in  authori- 
ties  on  this  subject  was  recognized  In  that 
ease,  and  this  court,  npcm  the  fullest  con- 
aldention.  aligned  Itself  with  those  which 
hold  'that  one  who  uses  his  land  In  a  nat- 
ural and  ordinary  way,  for  purposes  for 
which  It  is  snited,  Sa  not  required  to  antici- 
pate negligence  1^  the  adjacent  railway  com- 
pany; and  bis  failure  so  to  manage  his  bnsl- 
aesB  as  to. protect  his  property  from  loss 
against  such  negligence  Is  not  contributory 
negligence  on  Ma  part'*  As  said  ^  Ohlef 
Jostlce  Beasley  In  the  case  of  Salmon  t. 
Delaware  Railroad  Oompany,  88  N.  J.  Law, 
fi,  20  Am.  B^.  856:  "No  support  In  any  of 
these  anthwlties  can  be  fonnd  fw  the  as- 
rumptiai  that.  If  a  landownw  places  his 
stacks  of  grain  or  hay  on  the  omfines  of  his 
land,  that  thereby.  In  a  l^al  point  of  view, 
he  becomes  a  contributor  to  a  Are  occasioned 
by  negllgmce  on  flie  land  of  his  neii^bor. 
By  such  an  act,  it  is  true,  he  takes  the  risk 
of  the  consequences  of  an  accidental  Are  on 
tbe  contiguous  premises,  but  not  of  a  neglect 
which  be  can  be  called  qpon  either  to  antici- 
pate or  to  guard  against.'*  The  principle  la 
that  whoB  one  Is  making  that  use  of  bis 
property  for  which  it  was  intended,  and  is 
BO  using  it  In  the  way  In  which  it  would 
usually  aind  ordinarily  be  used  for  that  pur- 
pose, be  is  strictly  In  the  wcerdae  of  a  legal 
right— omely  asserting  a  legal  dominion  ora 
his  own;  and  that,  ptx  consequence,  con- 
trfbntory  negligence  is  not  legally  predlcable 
of  that  sort  of  use  of  his  pn^pwty.  An  act, 
to  eonatitnto  contrlbntory  n^Ugau!e.  must  be 
an  act,  as  to  place  and  time  end  drcun- 
fltances,  illegal  in  Its  nature;  and  It  is  a 
mere  confusion  of  thon^t  to  ^racterin  as 
contributory  negligence  the  use  of  one's  own 
j/ngextj  in  a  purely  legal  way.  It  is  not 
fliat  tbe  doctrine  of  contributory  negllgaice 
in  tbe  Held  of  Its  proper  cperatlon  is  at  all 
li^Inged;  but  that  that  doctrine  has  no  field 
for  operation  in  the  condition  of  facts  stated. 
It  might  have  been  suffldent  to  say  that  tbe 
case  of  Hallway  Go.  Fried,  81  Bflss.  ^4, 
88  South.  74,  distinctly  reaffirms  the  doctrine 
of  Miss.  Home  Ins.  Co.  t.  Hallway,  supra. 
SvtSee  Terrel,  speaking  Utt  the  conr^  said: 
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"It  merely  puts  upon  the  ownws  the  risks 
arising  from  the  nonnegllgent  use  of  its  rail- 
road by  the  company  operating  on  the  track, 
and  nothing  more.  The  company  itself  Is  un- 
der a  duty  of  not  exposing  the  property  upon 
the  adjacent  lots  to  tbe  risk  of  fire  arising 
from  the  negligent  operation  of  its  engines." 
And  it  is  insisted  laitiy  by  couiuel  tor  ap- 
pellant tiut  the  Fried  Case  dedded  in  the 
next  two  sentences  that  the  court  should 
hare  submitted  to  the  Jury  whether  ttie  very 
use  of  tbe  compress  company's  own  iwoperty 
In  the  naual  and  ordinary  way  for  the  por- 
poee  for  which  It  was  suited,  which  the 
court  had  Just  said  could  not  present  a  case 
In  which  contributory  negllg»oe  could  be 
charged  against  the  compress  company,  con- 
stituted or  not  contributory  n^cligence.  This 
would  put  the  court  in  an  Inconslstait  at- 
titude; Manifestly,  the  court  had  Just  de- 
cided In  Uie  language  which  we  have  quoted 
that.  If  the  cmnpress  company  was  merely 
using  its  lot  for  the  stmrage  of  cotton  In  the 
usual  and  <«dinary  way^the  way  suited  to 
ito  use  as  a  cotton  storage  lot— ^hen  it  was 
legally  Impossible  that  In  such  use  It  oonld 
be  guilty  of  contributory  negligence,  within 
the  proper  understanding  of  what  contribu- 
tory negligence  is.  Of  course,  having  de- 
cided just  that  thing,  the  court  did  not  mean 
by  tbe  inadvertent  expresdon  in  tba  optaioa 
that  the  quntion  of  contributory  negligence 
was  left  by  tbe  learned  Judge  to  the  jury,  to 
reverse  its  previons  declaration.  It  was  not 
so  left  to  the  Jury.  What  was  meant-aa 
shown  by  the  last  two  dauses  of  the  second 
paragraph  of  the  opinion,  taken  in  connec- 
tion with  the  dedaratlon  Just  mentioned  In 
the  fwegolng  part  of  the  second  paragraph- 
was  dmply  this:  that  the  queatlon  whether 
the  oompreas  company  waa  guilty  ot  con- 
tributory negligence  in  the  use  of  its  lot  by 
nelng  it  in  a  way  not  usual  and  qot  ordinary, 
a  way  not  suitable  for  propor  cotton  storage 
tiiiereon,  should  have  been  left  to  tbe  Jury. 
In  other  Wordsi  all  that  was  meant  to  be 
said  ms  that  it  was  for  the  jury  to  say 
whether  the  compress  company  was  devoth^ 
ita  lot  to  an  improper  use  in  putting  cotton 
there— whether  the  storage  of  cotton  on  that 
lot  was  an  lmpnq>CT  use  to  put  that  lot  to- 
ons not  usual  or  ordinary.  It  would  be  a 
question  of  fact  whethw  the  lot  was  suitable 
for  cotton  storage,  and  whether  the  storage 
of  cotton  thereon  was  a  usual  and  ordinary 
USB  of  the  lot;  and  that  might  bave  present- 
ed tor  the  Juqr  a  question  of  ctmtrlbutory 
negligence  or  not  Bnt  it  was  not  meant 
tenanting  that  the  lot  was  suitaUe  for  cotton 
storage,  and  granting  that  anch  use  of  the 
lot  vras  ft  usual  and  ordtaiary  use)  that  any 
questkm  of  contributory  negllgmce  could 
arise  to  be  submitted  to  the  Jury.  It  was 
simply  one  of  those  inadvertent  expresdons 
thrown  off  by  the  Judge  writing  the  opinion 
currento  calnmo,  but  not  one  which  ought  to 
have  been  misunderstood  to  view  of  tbe  plain 
declaration  of  said  paragraph  2  of  said  opinr 
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ton  afflrmlDg  tbe  doctrine  of  the  Warn.  Home 
Ins.  Go. 

A«  to  the  second  proposition.  It  Is  dis- 
tinctly held  by  tiie  Supreme  Court  of.  the 
United  States  In  Gmnd  Tronic  Railway  Go. 
r.  Richardson.  01  U.  S.  470.  23  L.  Bd.,  at 
page  862,  that  It  Is  competent  to  prove  the 
emission  of  sparks  capable  of  setting  out  fire 
before  and  after  the  fire  was  set  out.  and 
aboot  that  time,  without  idmtlfying  the  par- 
ticular engine  which  set  oat  the  fire  In  a  par- 
ticular cue.  That  court  on  that  subject 
says:  "The  third  asstgnment  of  error  Is  that 
plaintiffs  were  allowed  to  prore,  notwith- 
standing objections  by  tjte  defendant,  that 
at  various  times  during  the  same  summer  be- 
fore the  fire  occurred  some  of  the  defend- 
ant's locomottves  scattered  fire  when  going 
past  the  mill  and  brl^e,  without  showing 
that  either  of  those  which  the  plalntlffa 
claimed  communicated  the  fire  was  among 
the  number,  and  without  showing  that  the 
locomotires  were  similar  in  their  make,  their 
state  of  r^air,  or  mani^ment  to  those 
claimed  to  have  caused  the  fire  complained 
of.  Tbe  evidence  was  admitted  after  the  de* 
fendant's  case  had  closed.  But.  whether  it 
was  strictly  rebutting  or  not.  If  it  tended  to 
prove  the  plaintiff's  case,  its  admission  as  re- 
butting was  within  the  discretion  of  the  court 
below,  and  not  reviewable  here.  The  anea* 
tlott,  therefore,  is  whether  it  tended  In  any 
degree  to  show  that  the  burning  of  the 
bridge,  and  the  consequent  deatructlon  of  the 
plaintiffs  inroperty,  were  cairaed  any  of 
the  defendanf B  locomotives.  The  question: 
has  often  been  considered  by  the  courts  in 
this  country  and  in  England;  and  such  evi- 
dence has.  we  think,  been  generally  held  ad- 
missible, as  tending  to  prove  the  poaalblllty, 
and  a  consequMit  probability,  that  some  loco- 
motive caused  the  fire,  and  as  tmdlng  to 
show  a  negligent  habit  of  the  ofBcers  and 
agfflits  of  the  railroad  company.  Piggot  v. 
R.  R.  Co.,  3  M.  O.  ft  8.  229;  Sheldon  v.  R.  R. 
Ga,  14  N.  T.  218,  67  Am.  Dec.  155;  Field  T. 
R.  B.  Co..  82  K.  T.  839:  Webb  V.  K.  B.  Co.. 
48  N.  T.  420,  10  Am.  Rep.  369;  Cleveland  T. 
R.  B.  Co..  42  Vt  449;  R.  R.  Ga  t.  WUllame, 
44  III.  176:  Smith  t.  B.  B.  Co..  10  B.  I.  22; 
liongabtu^  r.  R.  B.,  9  Nev.  271.  There  are, 
It  Is  tme,  some  cases  tiiat  seem  to  have  as- 
serted the  oi^osite  rula  It  is.  of  course,  In- 
direct evidence,  if  it  be  evidence  at  all.  la 
this  case  It  was  proved  that  oiglnes  run  by 
the  defoidant  had  crossed  the  bridge  not 
long  before  it  took  fire^  The  particular  en- 
gbies  were  not  identified^  but  their  crossing 
raised  at  least  some  probability,  in  tbe  ab- 
smce  of  proof  of  any  known  cause,  that  they 
caused  the  fire;  and  It  seems  to  us  that  un- 
der the  drcumstanoes  this  probability  was 
strengthened  by  the  fact  tliat  some  englzws 
of  the  same  defendant  at  other  times  during 
the  aame  season  had  scattered  fire  during 
tb^  passage."  It  will  be  observed  that  such 
testimony  Is  held  to  be  competent  on  the 
ground  that,  though  it  la  not  direct  evidence, 


It  nevertheless  does  tend  to  prove  the  posal- 
biuty,  and  the  consequent  probaUUty.  that 
some  locomotive  caused  the  fire,  and  that  It 
further  tends  to  show  a  negligent  haUt  of 
the  ofiicers  and  agents  of  the  railroad  com- 
pai^.   It  will  be  farther  observed  that  tiie 
United  States  Supreme  Ooort  in  this  case  ad- 
mits that  there  are  authorities  to  the  etm- 
trary.  but  states  tiiat  tiie  concluaifm  it  reach- 
ed was  th«  <me  tnstained  by  the  wdght  of 
authority  in  this  conntry      in  England,  In 
the  valuable  note  to  this  case  th«e  is  the 
moat  abundant  citation  of  authorities  on  all 
related  propositions,  and  on  tlils  particular 
proposttimi  it  is  laid  down  as  settled  that 
such   evidence  Is  competent    See  cited, 
amongst  many  other  authorities,  Henry  t.  B, 
B.  Co..  50  Oal.  176;  Smith  v.  K.  B.  Oo^  10 
R.  I.  22;  Annapolis  ft  B.  R.  B.  Go.  t.  Oantt, 
89  Md.  116;  GleveUnd  T.  G.  T.  R.  R.  Ga,  42 
Yt449.  And,  Indeed,  it  is  pointed  oQt  In  thto 
note  that,  in  order  to  raise  a  case  of  negli- 
gence by  destruction  by  fire  of  property  ad- 
jacent to  a  railroad  in  New  York  it  is  re- 
quired to  show  Ifj  additional  proof  **that  de- 
fendant's engines  bad  at  other  times  befMe 
or  after  the  burning  set  out  other  flreS"; 
thus,  <tf  course,  recognizing  the  competmcy 
of  such  proof.  Tb\a  geoeral  role  we  under- 
stand to  be  settled  In  tbe  Trlbetto  Case, 
71  Miss.,  at  pages  228-281, 18  South.  901.  In 
that  case  the  court  held  competent  the  testi- 
mony of  Lewis  Harv^  for  the  plaintiff  to 
the  effect  "tiiat  about  three  miles  north  of 
Terry  he  saw  on  a  clear  sunshiny  day  plenty 
of  sparks  flying  from  tbe  engine,  and  firing 
grass  beyond  the  ralhnad's  right  of  way." 
This  testimony  was  offered  to  show  a  setting 
out  of  fire  three  miles  from  the  place  where 
the  fire  occurred.  As  said  by  Justice  Woods 
In  that  case:  **It  does  not  at  all  militate 
against  this  view  that  app^ant  is  unable  to 
say  which  of  the  two  Miglnes  was  the  cause 
of  the  fire.  It  Is  not  of  vital  Importance  to 
establish  what  engine  did  the  work.  The  es- 
sential inquiry  Is,  did  an  engine  of  appellee 
cause  tiie  conflagration?"   We  think  the  rule 
stated  by  the  Supreme  Court  of  the  United 
States  is  the  sound  rule  on  this  point  Be- 
sides, there  was  no  identlflcation  in  this  case 
of  any  engine  as  bdng  the  one  which  set  out 
the  fire. 
Affirmed. 


JACKSON  et  nx.  V.  LBMLEB. 


(Supreme  Ooort  of  MisirisBlppl.  Nov.  S3.  1908.) 

PLBADINOS  —  GROSS-BtLLS  —  AHBKDUBHT  — 

LACHES— EQUITY  DECREES— RES  JUDICATA— 
AS  BETWEEN  DEFENDANTS— MATTERS  IN- 
CLUDED—APPEAL—MATTERS  BROUOHT  UP— 
RULES  OP  PROCEDURE— CONSTRUCTION. 

1.  Where  the  matters  embraced  in  a  cross-bill 
filed  by  defendants  against  their  codefendant 
was  not  involved  In  the  litigation  between  com- 
plaiDBDt  and  defendants,  bad  never  been  placed 
ID  issue,  and  were  not  presented  to  the  court 
or  decided,  the  decree  could  not  affect  the  rela- 
tive rights  of  defendants,  or  adjudicate  the  eq- 
uities betweoi-  them. 
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2.  CotJe  1892,  |  536,  provides  that  a  defend* 
ast  in  a  cbancery  suit  may  make  bit  answor  a 
cross-till  against  his  codefendsDts,  and  have 
l>roceas  agaioat  them,  and  that  proceedings 
shall  be  had  on  cross-hills  as  on  other  hilu. 
Section  549  makes  it  the  daty  of  a  defendant 
to  a  cross-bill  to  plead,  answer,  or  demar  there* 
to  before  the  day  named  in  the  process;  and.  on 
Ua  failnre  so  to  do,  eroas-comiHalnant  may,  An- 
der  section  549,  enter  a  decree  pro  eonfesso,  or, 
Qnd<>r  537,  may  compel  answer  by  attachment, 
or.  nnder  section  543,  may  amend  as  of  course 
withoot  leave  of  court.  Held,  that  defendant, 
who  had  filed  a  cross-bill  against  a  codefend- 
ant,  which  each  codefendent  did  not  answer, 
had  the  ri^t  to  amend  without  leave,  under  the 
section  last  above  cited,  after  decree  had  been 
entered  for  complainant  in  the  original  bill. 

3.  The  doctrine  of  laches  has  no  applicatlOD 
to  the  atatntory  right  to  amend  crosa-uHs  be- 
fore answer. 

4.  Since  Code  1892,  §  543,  allows  complain- 
ant to  amend  his  bill  as  of  coarse,  without  ap- 
plying to  the  court,  "at  any  time  before  defend- 
ant hasmadedefenBe/'adefcndant  who  hasneg- 
lected  to  make  defense  cannot  nrae  that  a  co- 
defendant  who  has  filed  a  cross-Dill  has  been 
guilty  of  laches  in  amending  the  same. 

5.  A  decree  in  favor  of  complainant  against 
several  defendants  does  not  render  the  relative 
rights  and  BahiUties  of  defendants  among  them- 
selTea  res  Jadicata.  when  anch  rights  are  nt^ 
neceasarily  involved  in  the  determination  of  tha 
original  canse. 

6.  Where  appellants  duly  excepted  to  a  ruling 
Htriking  ont  an  amended  cross-bill,  their  appeal 
from  the  final  decree  bronght  np  that  ruling, 
with  all  others  complained  of,  for  review. 

7.  Rules  of  procedure  In  chancery  should  be 
liberally  construed. 

8.  Pleas  of  res  judicata  and  llmitatlona  ara 
not  ivesented  to  the  court  by  a  motion  to  strike 
an  amended  cross-biU  from  the  filea. 

Appeal  from  Chancery  Court,  Washington 
CoDttty;  A.  McC.  Klmbrongb,  Chancellor. 

Bill  by  Albert  Jackson  and  wife  against 
M.  Lemler.  From  a  judgment  diamlssing 
the  bill,  complalnanta  appeal.  Reversed. 

In  1891  Albert  and  Katie  Jackson,  hna- 
band  and  wife,  owed  M.  Lemler  $780,  and 
in  February  of  that  year  executed  a  deed  of 
trust  on  their  homestead  to  secure  same. 
This  note  was  assigned  by  Lemler  to  R.  W. 
MilsapB.   In  March.  1892,  appellees  execut- 
ed a  deed  of  the  land  to  Lemler  to  the  prop- 
erty; and  to  October,  1902,  Lemler  executed 
a  deed  of  trust  on  the  property,  in  favor  of 
the  Citizens'  Building  &  Loan  AssociatloQ,  to 
secure  a  debt  of  $1,400,  and  on  the  same  day 
executed  a  deed  to  the  same  property  to 
appellants,  Albert  and  Katie  Jackson,  and 
they  executed  a  deed  of  trust  on  it  in  favor 
ot  Lemler  to  secure  a  debt  of  $258.70.  In 
January,  1894,  Mllsaps  filed  a  bill  In  the 
chancery    court    of    Washington  county 
against  appellants,  Albert  and  Katie  Jack- 
»on,  M,  Lemler,  and  the  boilding  and  loan 
association,  asking  that  the  property  be  sold 
to  pay  tbe  note  assigned  to  him  by  Lemler. 
To  this  bill  appellants  answered,  and  made 
tbelr  answer  a  eross-bill  against  appellee, 
T^mlor,  praying  for  certain  relief.   The  oth- 
er defendants  answered  this  bill,  and  there 
was  a  final  decree  granting  the  relief  sought 
tyy  the  original  bill,  but  no  decree  was  ren- 
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dered  on  the  cross-bill  of  app^lants  against 
Louler.  This  final  decree  was  rendered  Oc- 
tober 28,  1895.  In  Jnne,  1901,  Albert  and 
Katie  Jackson  filed  the  petition  in  this 
cause,  settlBg  oat  the  varloas  eQulties  be- 
tween themselTes  and  Lemlw,  vpaa  wbldi 
they  relied  ft>r  relief,  and  prayed  the  court, 
in  tbe  alternative,  that  they  be  permitted  to 
file  It  as  an  amended  croaa-blll  In  tbls  cause 
then  pending,  or.  If  not,  to  have  It  filed  and 
treated  a«  an  original  bill  against  Lemler. 
At  the  following  term  of  the  court,  Lemler 
moved  the  court  to  strike  this  paper  from 
the  flles^  In  so  far  as  It  was  filed  as  an 
amended  croes-UH,  because  It  was  filed  with- 
out leave  of  the  court  or  duinceUor,  and  ob- 
jected to  leave  being  granted  to  file  It  as 
an  amended  answer  and  eroas-blll,  because 
It  was  too  late,  and  because  the  cause  had 
beat  finally  disposed  of  In  the  former  de- 
cree. Tbe  court  sustained  the  motion  to 
strike  it  from  tbe  files  as  an  amended  cross- 
bill, and  refused  to  allow  it  to  be  filed  as  ftn 
amended  answer  and  cross-UU.  Lemler  aft- 
erwards filed  a  demurrer  to  it  in  so  tar  as 
It  was  an  original  bill,  contending  that  tbe 
relief  prayed  tor  could  not  be  granted  be- 
cause of  the  statute  ot  limitations.  This 
demurrer  was  sustained,  the  UII  was  dis- 
missed, and  complainants  appealed. 

Jayne  &  Watson,  for  appellants.  J.  H. 

Wynn,  for  appellee. 

TRULY,  J.  The  court  below  erred  In  sus- 
taining the  motion  to  strike  out  the  amended 
crosEi-blll  of  appellants,  because  filed  with- 
out leave,  and  then  refusing  leave  to  file 
when  asked.  Tbe  decree  for  foreclosure  and 
sale  obtained  by  tbe  original  complainant 
was  only  finally  decisive  of  the  question 
therein  involved;  that  Is,  that  he  was  en- 
titled to  the  rellrf  prayed  for  against  all  the 
defendants  to  his  bill  of  complaint.  This 
decree  In  no  manner  affected  the  relative 
rights  of  defendants,  and  was  in  no  sense 
an  adjudication  of  the  equities  which  might 
exist  among  themselves.  The  terms  of  the 
decree  show  that  It  was  not  so  Intended,  and 
It  could  not  have  been,  because  in  this  case 
tbe  allegations  and  claims  upon  which  the 
cross-bill  of  appellants  against  their  code- 
fendant  M.  Lemler  was  predicated  were  not 
involved  in  tbe  litigation  between  original 
complainant  and  defendants,  bad  never  been 
placed  at  Issue,  were  not  presented  to  the 
court,  had  not  been  Investigated,  and  conse- 
quently could  not  have  been  passed  upon  or 
decided.  Under  section  536,  Code  1892,  a 
defendant  in  a  chancery  suit  may  make  his 
answer  a  cross-blll  against  any  one  or  all  of 
his  codefendants,  and  may  Introduce  any 
new  matter  therein  material  to  bis  defense, 
and  be  shall  have  process  thereon  against 
the  defendants  to  such  cross-bills.  Appel- 
lants adopted  the  course  pointed  out  by  said 
section.  They  filed  an  answer  to  tbe  orig- 
inal bill  ot  complainant,  as  required  by  the 
process  of  the  court,  and  made  that  answer 
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a  croas-blll  against  certain  of  their  codefend- 
antB,  and  had  process  Issued  thereon  as  di- 
rected by  law.  This  process  was  duly  serv- 
ed upon  the  defendant  to  the  crosa-bil],  M. 
Lemler,  citing  him  to  plead,  answer,  or  de- 
mur to  said  cross-bill  by  a  day  named.  Oiur 
statutory  .'i^roylsion  is  that  lilce  proceedings 
shall  be  Aad  In  the  case  of  cross-bills  as  In 
other  bills.  Therefore  the  cross-bill  of  ap- 
pellants became,  as  to  M.  Lemler.  the  de- 
fendant therein,  an  original  bill  of  com- 
plaint, subject  to  the  same  rules,  and  upon 
which  like  proceedings  must  be  had.  The 
process  for  Lemler,  as  defendant  to  the 
cross-bill,  having  been  returned  executed,  It 
became  his  duty,  under  section  549,  Code 
1892,  to  plead,  answer,  or  demur  to  said 
cross-hill  on  or  before  the  day  named  in  the 
process.  This  Lemler  Called  to  do;  content- 
ing himself  with  answering  the  original  bill 
of  complaint,  bat  ignoring  the  croas-bllL 
Upon  this  failure  on  the  part  of  Lemler  to 
respond  to  the  process,  appellants  had  the 
option  of  adopting  any  one  of  three  methods 
of  precedure  pointed  ont  by  the  Code:  Un- 
der section  549,  they  could  have  taken  a  de- 
cree pro  confesso  against  Lemler,  or,  under 
section  637,  they  could  have,  by  attachment, 
compelled  an  answer,  or,  by  complying  with 
section  543,  they  could  amend  their  bill  as  of 
course  without  applying  to  the  court.  Ap- 
pellants chose  the  method  granted  under 
section  543— filed  their  amended  cross-bill, 
and  had  the  defendant  thereto  again  served 
with  process.  We  think  this  Is  not  only  per- 
missible, but  the  proper  course  to  pursue. 

The  argument  that  appellants  have,  In 
some  vague,  indefinite  way,  forfeited  their 
right  to  amend  by  their  delay  In  amending, 
is  not  maintainable.  The  doctrine  of  laches 
has  no  application  in  a  case  of  tbls  char- 
acter. Besides,  in  the  particular  case,  the 
delay  has  been  on  the  part  of  the  defendant, 
and  appellants  had  the  right  to  amend  their 
cross-bill  "as  of  course,  without  applying  to 
the  court,  at  any  time  before  the  defendant 
has  made  defense."  The  defendant  even 
yet  has  made  no  defense,  and  he  cannot  be 
beard  to  complain  that  the  appellants  have 
taken  advantage  of  the  privilege  of  amend- 
ment which  his  own  dilatoriness  has  granted 
them. 

The  position  assumed  by  counsel  for  ap- 
pellee, tbat  the  appellants  are  precluded 
from  the  assertion  of  their  rights  because 
the  decree  in  favor  of  the  original  complain- 
ant did  not  grant  the  relief  asked  for  In  the 
original  cross-bill,  Is  manifestly  untenable. 
A  moment's  consideration  will  show  that, 
under  the  state  of  pleadings  then  existing,  no 
relief  could  have  been  granted  on  the  cross- 
bill. No  answer  thereto  had  been  filed,  no 
pro  confesso  taken,  and  no  fiaal  decree  could 
have  been  rightfully  rendered.  A  decree  in 
favor  of  a  complainant  against  several  de- 
fendants does  not  render  the  relative  rights 
and  liabilities  of  the  defendants  among 
ttaemaelreB  tea  Judicata,  when  such  rights 


are  not  necessarily  Involved  In  the  deter- 
mination of  the  original  cause. 

It  Is  ui^ed  for  appellee  tbat  the  action  of 
the  court  below  In  sustaining  the  motion 
striking  out  appellants'  oross-blll  is  not  prop- 
erly before  this  court  for  review,  because 
the  petition  for  appeal  only  prays  an  appeal 
from  the  final  decree  of  the  court  dismissing 
the  cross-bill  when  filed  and  considered  as 
an  original  bill.  Appellants  duly  excepted  to 
the  ruling  of  the  court  striking  ont  their 
amended  cross-bill,  and  an  appeal  from  a  final 
decree  of  a  chancery  court  brings  all  errors 
complained  of  before  this  court  for  consider- 
ation. A  court  of  chancery  should  liberally 
construe  its  rules  governing  matters  of  mere 
procedure,  and  not  permit  them  to  be  con- 
verted into  a  maze  wherein  the  skillful 
pleader  may  elude  the  pursuit  of  Justice. 

The  question  of  pleading  alone  to  decided 
In  this  appeal. 

The  pleas  of  res  adjudlcata  and  of  tbe 
statute  of  llmitatlona  were  not  properly  pre- 
sented to  the  court  below  by  the  motion  to 
strike  the  amended  cross-bill  from  the  files. 
Majors  v.  Majors,  58  MISB.  806. 

Tbe  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded.  The 
amended  cross-bill  is  reinstated  upon  the 
filea,  and  tbe  appellee,  M.  Lemler.  granted 
60  days  from  tbe  filing  of  tbe  mandate  In 
the  court  b^ow  to  plead,  answer,  or  demur. 


WINNER  A  METBB  T.  WiLLIAMa 

(Supreme  Court  of  Misslssippt.  Nov.  80,  1903.) 

APPEAL—JUSTICE'S  COURT—BOND— APPROVAIi 
—CIRCUIT  COURTS— BUPKRVISORY  POWERB— 
FIXTURES— TENANTS— TRADE  FIXTURES. 

1.  The  finding  of  the  drcuit  judge  on  a  dis- 
puted question  of  fact  on  the  hearing  of  a  mo- 
tion to  dismiss  an  appeal  from  a  jusuce's  court 
will  not  be  disturbed  on  appeal  to  the  Sapxeme 
Court. 

2.  Wliere  the  approval  of  a  Justice  indorsed  on 
an  appeal  bond  showed  that  it  was  filed  in  doe 
time,  the  fact  that  tbe  justice  did  not  write  his 
approval  thexeon  until  after  the  five  days  allow- 
ed by  law  to  make  the  appeal  did  not  alter  its 
stfltna. 

3.  Tendering  tm-  appeal  bond  to  a  justice  in 
due  time,  and  reading  the  names  of  the  saretiea, 
their  sufficiency  being  unquestioned,  and  the 
justice's  approval  stated,  constituted  a  legal  fil- 
ing of  the  bond,  which  the  jastiee  coold  not  aft- 
erwards invalidate. 

4.  A  boiler  on  demised  premises,  which,  witih 
tbe  premises,  was  subject  to  a  trust  deed,  be- 
came worn  out,  and  on  the  landlord's  refusal 
to  replace  it  tbe  tenant  purchased  a  boiler  under 
an  express  agreement  with  the  landlord  that  tiie 
tenant  could  move  It  at  pleasure.  The  tenant 
attached  the  boiler  to  the  other  machinery  used, 
and  disconnected  the  old  boiler,  but  left  it  on 
the  premises.  Defendants  foreclosed  a  trust 
deed  to  tbe  property  described,  which  deacrtp- 
tion  did  not  include  the  new  boiler.  Plaintiff 
purchased  the  boiler  from  the  tenant.  Beld, 
that  plaintifi  took  title  to  the  boiler,  which  was 
a  trade  or  tenant's  fixture,  excepted  from  the 
general  rale  as  to  flxtorea. 

V  s.  Bm  JuBticM  of  tiM  PMoa,  ToL  a.  Cot.  Dtm. 
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Appeal  from  Circuit  Co  art,  Lauderdale 
County;  G.  Q.  Hall,- Judge. 

"To  be  offldally  reported." 

Actltm  by  B.  O.  WllliamB  asalnst  Winner 
ft  Meyer.  Froio  a  Judgment  for  plaintiff  on 
appeal  tnta  a  justice's  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

In  the  elrcnit  court  Winner  A  Meyer  made 
a  motion  to  dismles  the  appeal  because  the  ap- 
peal bond  was  not  filed  within  five  days  after 
the  judgment  was  rendered  in  the  justice  of 
the  peace  court.  On  the  trial  of  this  moticm 
Williams  testified  that  he  gave  the  appeal 
bond  to  the  constable  of  the  court  on  the 
third  day  after  the  judgment  was  rendered, 
and  he  promised  to  deliver  it  to  the  justice  of 
the  peace.  The  constable  testified  that  be 
went  into  the  justice  of  the  peace's  office, 
and  offered  it  to  him,  and  read  the  names  of 
the  bondsmen  to  him,  and  he  (the  justice  of 
the  peace)  said:  "That  Is  all  right,  but  I 
am  busy  now.  Hand  It  to  me  when  I  get 
through;"  that  he  did  not  band  the  b<Hid  to 
the  justice  of  the  peace,  but  he  said  It  was 
all  right;  that  he  kept  the  bond  sereral  days, 
and  gare  it  to  the  justice  of  the  peace,  and 
be  marked  It  filed  as  of  the  day  he  (rffered  it 
to  him.  The  justice  of  the  peace  testified 
that  the  constable  did  come  into  his  office 
and  tell  him  be  bad  the  appeal  bond  In  the 
case,  and  be  told  blm  to  band  it  to  him  some 
other  time,  as  he  was  busy  then;  that  this 
was  within  the  five  days  allowed  to  make  tbe 
appeal;  but  that  nothing  was  said  as  to  who 
the  sureties  were,  and  be  did  not  know  who 
tbey  were  until  the  bond  was  handed  to  blm 
a  good  many  days  after  the  five  days  had 
expired.  Tbe  court  overruled  the  motion  to 
dismiss  the  appeal.  Tbe  facta  as  presented 
on  tbe  trial  of  the  merits  of  the  case  are 
fnlly  stated  in  the  opinion  of  the  court 

Ethridge  A  McBeatb,  for  appellants.  B. 
F.  Oocbran,  for  appellee. 

TRULY,  J.  The  flndhig  of  the  circuit 
jadge  on  the  disputed  question  of  fact  on  the 
bearing  of  tbe  motion  to  dismiss  the  appral 
from  the  justice  of  the  peace  court  will  not 
be  disturbed.  Tbe  approval  of  tbe  justice  of 
tbe  peace  indorsed  on  tbe  appeal  bond  show- 
ed that  it  had  been  filed  In  due  time.  The 
fact  that  he  did  not  write  his  approval  on 
the  paper  until  after  the  ezpiratl(m  of  tbe 
five  days  allowed  by  law  does  not  alter  the 
legal  status.  If  as  the  circuit  judge  decided 
the  bond  was  tendered  the  justice  of  tbe 
peace  in  due  time,  the  names  of  Its  sureties 
read  to  blm,  their  sufficiency  unquestioned, 
and  his  approval  of  the  bond  stated,  this  was 
a  legal  flllng,  which  he  could  not  afterwards 
Invalidate.  It  Is  the  duty  of  the  circuit 
court  to  see  that  when  the  law  has  been  sub- 
stantially complied  with  the  rights  of  liti- 
gants are  not  prejudiced  by  technical  errors 
of  the  inferior  court,  whether  accidentally  or 
Intentionally  committed.  Robinson  v.  Mboon. 
68  Miss.  712,  9  South.  8S7;  Swain  r.  OUder, 
ai  Mlsa  667. 


Upon  the  merits  but  one  question  worthy 
ot  consideration  la  presented  by  the  record: 
Can  the  vendee  of  the  tenant;  under  tbe 
facts  here,  recover  the  btOlet  In  question 
from  tbe  purchaser  at  trustee  sale  of  the 
landlord's  title?  In  our  opinion,  a  statement 
of  tbe  fects  1b  an  anaver  to  the  Inquiry. 
Appellants  claim  title  under  foreclosure  of  a 
trust  deed  executed  In  1897.  After  the  exe- 
cution of  tbe  trust  deed  the  bollor  conveyed 
thereby,  described  as  an  "Erie  Pennsylvania** 
boiler,  became  worn  oat  and  worthless.  The 
landlord  refused  to  purchase  a  new  boUer, 
vhlch  was  necessary  to  the  prosecution  of 
tbe  business  conducted  on  the  leased  prem- 
ises, whereupon  the  tenant  procured  the  boil- 
er now  In  qnestltm,  descxlbed  as  a  "Cleve- 
land and  HardwlCk  Flr^  Box  Boiler,"  and  at- 
tached It  to  the  machinery  used  In  the  slaugh- 
ter house,  disconnecting  the  old  boiler,  but 
leaving  It  on  the  premises.  This  placing  of 
the  boUer  was  wltli  full  knowledge  of  the 
landlord,  and  under  a  distinct  and  undented 
agreement  that  the  tcmant  could  move  It  at 
pleasure.  Appellants  fcveckwed  tbelr  trust 
deed,  while  tbe  boiler  was  on  tbe  premises, 
purchased  at  the  sale,  and  procured  a  deed 
from  the  trustee  conveying  the  property  de- 
scribed In  the  trust  deed,  whldi  descrlptlos 
does  not  Include  the  bollor  In  question.  Omse- 
quently  ainwUants  acquired  no  title  by  vlr- 
tiie  of  said  sale.  App^lee  bought  from  the 
tenant,  demanded  possesion  ot  appellants, 
and,  this  being  refused,  Instituted  this  suit 

Arodlants  eontaid  tiiat,  as  the  holler  was 
annexed  to  the  otlwr  machinery  composing 
tlu  plant  In  the  daughter  bouse,  and  was  by 
steam  plpea  and  other  necessary  attachments 
connected  to  tbe  boiler  houses  It  by  operation 
of  law,  became  a  fixture  and  part  of  the 
realty,  and  as  such  passed  with  the  bind. 
The  doctrine  contended  for  baa  no  applica- 
tkm.  We  recf^^nlae  and  adhere  to  the  gen- 
eral doctrine  of  fixtures,  which  is  well  es- 
tablished and  understood,  but  we  also  ad- 
here to  the  exception  In  favor  of  tenants  and 
of  trades  and  manufbcturee,  wblch  is  as 
well  established  and  d^ed.  This  case  Is 
controlled  by  tbe  case  of  McMath  t.  Levy.  71 
Miss.  460,  21  South.  9,  52S.  The  question  of 
fact  u  to  the  Identity  of  tbe  boiler  was  fair- 
ly submitted  to  the  jury,  and  tbe  law  was 
coxrecUy  announced  in  the  Instructions  of  tbe 
court 

Affirmed* 


(82  MlBB.  674) 

BOSEN3TO0K  v.  MISSISSIPPI  BOMS  INS. 
GO. 

(Supreme  Court  of  Misslssli^   Nov.  16,  1903.) 

INSURANCE— tJNCONDmONAL  0WNER8HIB~ 
BREACH  OF  CONDITION— APPUCATION. 

I.  Where  a  vendor  admits  the  vendee  into 
possession,  and  receives  from  faim  a  large  pay- 
ment on  the  purchase  mone:?',  he  is  not  the  sole 
and  unconditional  owner,  within  a  policy  stipo- 
latiag  that  it  shall  be  void  if  the  insured  to  not 

I I.  Bm  IniarukM,  vol.  U,  Out.  Dls-  I  Ct7. 
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■aeh  owner,  tbongh  he  retains  the  legal  title  tin- 
der an  aneement  to  convey  It  on  the  full  pay- 
meat  of  the  pnrchaee  money. 

2.  Where  a  policy  la  to  be  Toid  If  Insured  !■ 
not  the  Bole  and  unconditional  owner  of  the 
property,  the  condition  relates  to  ownership 
when  the  policy  is  issued. 

8.  Where  a  policy  expressly  stipolates  that  it 
is  to  be  Told  If  insnrea  is  not  the  sole  and  nn* 
conditional  owner  of  the  property,  and  the  in- 
sured, when  the  policy  is  issued;  has  admitted 
a  vendee  Into  possession,  and  received  a  large 
part  of  the  purchase  money,  the  policy  la  tokU 
thongh  it  was  israed  after  insured's  death,  and 
no  application  waa  made  therefor. 

Appeal  from  Circuit  Court,  Washington 
County;  A,  McC.  Klmbrough,  Judge. 

"To  be  officially  reported." 

Action  by  Morris  Rosenstock,  executor  of 
the  estate  of  M.  Kosenberg,  deceased,  against 
the  MlaslBsIppl  Hoole  iDSurance  Company. 
From  a  Judgment  for  defendant,  plaintitt  ap- 
peals. Affirmed. 

In  B€{>temb«,  1902,  Qie  HlMtsslppl  Home 
Insnrance  Company  Issoed  a  policy  of  in- 
sarance  on  tbe  "estate  of  M.  Bosenberg,"  In- 
BQiIng  a  storebonse.  for  one  year.  In  De- 
cember, 1900,  M.  Rosenberg  executed  the  fo^ 
lowing  contract  of  Bale  of  the  storehoase 
and  lot  to  Ben  Tee:  "For  and  In  considera- 
tion of  the  sum  of  two  hundred  dollars  cash 
In  band  paid  me  by  Ben  Tee  and  for  the  fur- 
ther consideration  of  32  notes.  $26.00  each, 
dated  Jan.  let,  1901,  and  dne  and  payable 
tbe  first  of  each  month  until  paid,  notes  bear- 
ing interest  at  the  rate  of  6%  per  annum 
and  maUng  the  total  cc«itidNatlon  of  91,- 
000.00  (one  thonsand  dollars).  I.  M.  Bosen- 
berg, hereby  agree  to  sell  nnto  said  Ben  Tee 
the  following  property,  being  In  the  town  of 
Clen  Allan  in  Washington  county,  Misslsalp- 
pi.  to  wit  [here  giving  a  description  of  the 
lot]*  with  ail  and  singular  the  appurte- 
nances thereto  belonging.  It  la  hereby 
agreed  that  when  all  notes  are  paid  by  said 
Ben  Tee  said  Rosenheim  Is  to  give  said  Tee 
a  deed  and  title  to  said  storehouse.  It  Is 
hereby  agreed  that  said  aale  la  subject  to 
the  lease  of  said  storehouse  now  owned  and 
occupied  by  J.  Harber  &  Co.  Given  under 
my  band  this  26th  day  of  December.  1900. 
[Signed]  M.  Rosenberg,"  The  Btorehouse  on 
tbls  lot  was  destroyed  by  fire.  The  said  In- 
surance  company  refused  to  pay  the  loss, 
and  this  suit  was  brought  to  recoTer  on  the 
policy.  The  court  below  gave  a  peremptory 
Instruction  to  find  for  defendant  From  a 
verdict  and  Judgment  In  accordance  there- 
with, plaintiff  appeals.  The  oplni(m  of  the 
court  contabw  a  further  statement  of  the 
tacts. 

Wm.  Griffin,  for  appellant 

Thomaa  &  Rose,  for  appellee. 

On  tbe  8d  day  of  September.  1902,  ap- 
pellee issued  Its  policy  of  Insurance  to  the 
"estate  of  M.  RosoiberK'*  Insuring  a  st(we- 
house  at  Hampton  for  a  term  of  one  year. 
On  Decembtf  26,  1900,  M.  Rosenberg  execntr 
ed  a  contract  of  sale  for  the  atorehonse,  and 


lot  on  whldk  It  stood,  to  Ben  Tee,  lor  91,- 
000,  a  cc^y  of  tbe  contract  being  set  out 
In  the  agreed  statement  of  facts.  Tbe  pur- 
chaser paid  $200  in  cash,  as  provided  by  the 
contract  Of  sale,  wait  Into  pooneaslon  under 
the  contract  In  June,  1801^  and  continued  in 
possession,  meeting  the  deferred  payments, 
and  remained  in  possession  under  the  con- 
tract of  sale  nnttl  the  destruction  of  the 
store,  and  is '  still  in  possession  under  the 
contract  The  contract  of  Insurance  pro- 
vides, among  other  things,  tiiat,  If  tlie  In- 
sured is  not  the  sole  and  unconditional  own* 
er,  the  poUcy  shall  be  void.  Under  the 
agreed  statemmt  of  facts,  the  'issues  are 
aa  raised  by  the  pleadings";  that  no  notice 
of  any  kind  was  given  appellee  of  the  ex- 
ecution of  the  contract;  tliat  it  had  no  notice 
of  taij  kind  the  existence  of  the  contract, 
or  possMslon  of  the  propoty  by  Sen 
Tee  under  the  contract,  until  afta  the  lire 
that  destroyed  the  property,  and  soon  after 
the  fire,  and  before  suit  brou^t,  appellee 
nottfled  plaintiff  that  it  regarded  the  policy 
as  void,  doited  Its  UablUty  thereunder,  and 
tendered  and  offered  to  pay  back  to  plaintiff 
the  premium  which  had  been  paid  tor  tiie 
p<^cy,  which  plaintiff  refused  to  rec^v& 

onus  brief  is  directed  to  the  question  rais- 
ed by  tbe  plot  to  tbe  detflaration,  wherein  it 
la  alleged  tliat,  under  tbe  tiaaa  of  the  poll- 
cy,  it  was  to  be  void  If  tlie  assured  were  otb- 
et  than  the  *'sole  and  nnoondlttonal"  ownor, 
etc.  The  policy  cmtains  conditions  i^ialnst 
"alienation,"  "sale,"  "transfer,"  and.  in  ad- 
dition thereto,  the  prorlaitm  making  it  Told 
If  the  assured  is  not  the  "sole  and  uncon- 
ditional owner."  This  is  emphadsed  be- 
cause the  courts  make  a  broad  distinction, 
and  contracts  which  have  been  held  not  in- 
valid as  against  the  prohibition  of  "aliena- 
tion," "sale,"  or  "transfer"  have  been  held 
to  be  within  the  prohlbitlcm  of  "sole  and  un- 
conditional ownership."  All  of  the  authori- 
ties, with  one  exception,  which  we  have  been 
able  to  examine,  uphold  the  doctrine  that  a 
vmdw  in  a  land  contract,  who  has  admitted 
tbe  vendee  into  possession,  la  not  the  sole 
and  mconditional  owner,  although  be  re- 
tains the  legal  title.  18  Am.  &  Bug.  Bnc 
<2d  Ed.)  235.  and  note  6;  Hamilton  v.  Ina. 
Ca  (fiilch.)  ff7  N.  W.  786,  22  I..  &  A.  627: 
Ins.  Co.  V.  Bonlden  (Ala.)  11  Sontb.  771; 
Am.  Dig.  1S97,  p.  2806,  I  118  [a-e];  Syndi- 
cate Insw  Go.  V.  Bohn  (O.  C.  A.)  66  Fed.  166, 
27  L.  B.  A.  614;  1  May  on.Ins.  p.  601.  i  287e: 
Am.  Dig.  1897,  p.  2816,  f  118  [arO];  Cent 
Dig.  vol.  26,  p.  1240;  Ostrander  on  Ina.  (2d 
Ed.)  pp.  269.  270.  It  la  not  tbe  vendor,  but 
the  vendee,  under  tiie  contract  of  sale,  In 
possession,  who  Is  the  sole  and  uncoudltiMia] 
owner.  Ostrander  on  Fire  Ins.  (2d  Ed.)  p. 
232, 1  72. 

On  September  ^  when  the  polkv 
was  iasned,  and  thereafter,  Ben  Tee  was  tn 
possession  nndar  a  valid,  existing  omtract 
of  purchase,  which  be  could  enfwce.  and 
which  was  enforceable  against  him.  Beta 
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Tee  could  Inmire  as  the  uncmdittonalt  abw- 
Inte,  and  sole  owDer— as  the  owner  In  Cee 
simple— vhlle  Boseobei^  or  bli  estate,  vu 
only  the  bolda  of  the  legal  title  in  tnut  for 
Ben  Tee,  having  a  lien  thereon  for  audi 
balance  as  might  he  due.  Bosehberg's  In- 
terest was  not  nnconditlooal.  It  was  a  eon- 
dltlonal  ownership,  not  IndlTMaal  or  sole, 
bat  fiduciary  or  dual.  The  exact  question 
was  before  the  court  In  Hamilton  t.  Inanr- 
auce  Co.  (Hleh.)  67  N.  W.  786,  22  L.  B.  A. 
527;  the  court  deciding  that  the  vendor  In 
the  existing  contract  of  the  sale  has  not  the 
"sole  and  unconditional  ownersblp,"  and 
adding  that  '*the  point  appears  too  clear  to 
justify  elaborate  discussion."  And  in  the 
same  case  the  court  says:  **We  may  there- 
fore agree  with  conns^  that  a  vendee  Is,  by 
these  declalonB,  an  own«,  nndw  this  danse 
[the  clause  of  sole  and  unconditional  owner- 
ship] though  the  roidor  may  bold  legal  title 
to  Inaure  psformance  of  tbe  oontnct.  And 
It  would  seem  to  logically  follow  that  the 
vendor  Is  not  such  owner,  and  oar  attentl<m 
la  not  called  to  any  case  where  the  vendor 
has  been  held  to  be  soch.**  The  condition 
Is  reasonable  and  valid,  and  a  violation  of  It 
^11  prevent  recovery.  And  a  fallore  to  dis- 
close tbe  real  state  of  the  title  will  be  fatal, 
although  the  Insured  was  not  questioned  as 
to  that  fact  1  May  on  Ins.  (4th  Bd.)  I  287a. 
Tbe  condition  relates  to  ownership  when 
the  policy  la  issued.  28  Cent.  Dig.  p.  1223, 
§  602,  pars,  "m,"  "q."  That  condition  re- 
lates to  ownership  when  the  policy  Is  Is- 
sued, and  not  to  changes  arising  aftw  Its 
trxecutlon,  as  contended  by  appellant,  and 
that  it  is  a  reasonable  condlttonr  has  been 
directly  settled  by  this  conrt  In  L.  &  L.  &  G. 
Ins.  Ca  V.  Cochran.  77  Miss.  26  South. 
932,  78  Am.  St.  Bep.  524.  The  case  of  Peet 
V.  Dakota  Ins.  Co.  (8.  D.)  47  N.  W.  682, 
cited  by  appellant.  Is  not  at  all  in  point;  and 
Che  cases  of  Hall  v.  Niagara  Fire  Ins.  Co. 
'MIcb.)  63  N.  W.  727,  18  L.  B.  A.  135,  82 
Am.  St.  Bep.  497,  and  Knop  v.  Insurance 
Co.  (Mich.)  59  N.  W.  663.  cited  by  counsel, 
were  both  cases  where  the  action  vras  by 
the  vendee  in  tbe  contract  of  sale*  tbe  bene- 
ficial owner,  not  by  the  vendor. 

Tbe  policy  Itself,  containing,  as  It  did,  tbe 
ctMitract  tbat  it  should  be  void  if  the  assured 
was  not  tbe  sole  and  unconditional  owner, 
was  a  pointed  Inquiry  of  the  assnred  whether 
that  interest  was  tbe  sole  and  unconditional 
ownership  of  the  property  described,  and  tbe 
assured's  silence  and  acceptance  of  tbe  poli- 
cy was  the  answer.   The  policy  itself  was 
notice  to  tbe  assured  that  the  company  deem- 
ed the  assured'B  interest  that  of  uncondition- 
al ownership;  that  it  assnred  against  loss  to 
that  extent  only;  that  It  expressly  excluded 
every  Interest  from  the  insurance,  imlesa  the 
assured  Immediately  notified  it  tliat  there 
-was  a  different  Interest,  and  procured  a  writ- 
ten conaent  thereto.    The  silent  acceptance 
of  tbe  policy  by  the  assured  closed  the  con- 
tract, and  bound  the  assured  to  the  agree- 
ment ten^tered  by  the  poUcy*  that  every  other 


Interest  but  that  et  unconditional  ownership 
was  azeluded  from  the  promised  Indemnity. 
This  is  the  hinguage  of  tin  court  In  Colum- 
bian Ins.  Co.  of  Alexandria  v.  Lawrence,  2 
Pet  25,  49,  7  L.  Ed.  835.  344;  Waller  T. 
Northon  Assurance  Co.  (C.  C)  10  Fed.  282; 
Oolllns  V.  St  Paul  Fire  ft  Uarlne  Ina.  Ca. 
44  Minn.  440.  46  Vr.  W.  906;  Laaher  v.  St 
Joseph  Fire  &  Marine  Ins.  Ca,  86  N.  T.  423, 
Weed  v.  London  A  L.  F.  Ins.  Co.,  lie 
N.  Y.  lU.  22  M.  E.  229;  Dlffenhaugh  T.  Un- 
ion F.  Ins.  Ca.  160  Pa.  270.  24  AtL  746,  80 
Am.  St.  Rep.  806;  Fuller  v.  PhcenlZ  Ins.  Oa. 
61  Iowa,  860,  16  N.  W.  278;  Waller  r.  North- 
ern Assor.  Ga,  64  Iowa,  101.  18  N.  W.  865; 
Mors  V.  Franklin  Ins.  Ca,  68  Mo.  127,  182; 
McPetrldge  v.  Pbenlz  Ins.  Co.  of  Brooklyn, 
84  Wis.  200.  64  N.  W.  826;  Hennlng  v.  West- 
on Assur.  Co.,  77  town,  819.  48  N.  W.  806; 
Uberty  Ins.  Ca  of  New  Torfe  t.  Boulden,  9A 
Ala.  508,  11  South.  771;  Pelican  Ins.  Oo.  v. 
Smith,  92  Ala.  428, 9  South.  827. 

Counsel  toe  appellant  discusses  at  some 
length  what  ^  terms  the  first  policy  Issued 
to  M.  Bosenberg  In  his  lifetime  appellee, 
before  this  court  Is  the  one  sued  on,  and  tbe 
only  Issue  tried,  and  the  only  Inues  before 
the  lower  conrt  were  those  raised  by  the 
pleadings,  the  agreed  statement  of  foots 
showing  "tlut  the  Issnea  are  as  raised  by 
the  pleadings,"  and  tbe  plea  alleges  tiiat 
plaintiff  was  not  the  sole  and  unconditional 
owner,  etc.,  and  issue  was  joined  on  that 
plea,  so  that  tbe  question  was  simply  one  of 
law,  on  the  Issue  Joined  In  this  plea  and  tbe 
admitted  facts  shown  by  tbe  agreed  state- 
ment The  view  of  the  court  below  was 
that  under  the  pleadings  and  admitted  facts, 
the  assnred  did  not  have  that  "sole  and  un< 
conditional  ownership"  required  by  tbe  poli- 
cy, but  ttiat  the  ownership— tbe  beneficial  in- 
terest—vras  In  Ben  Tee,  the  assured  holding 
the  bare  naked  legal  title. 

It  was  urged  below,  and  Insisted  on  by 
counsel  for  appellant  In  his  brief,  tbat  the  de- 
fense Is  purely  technical,  but  this  Is  not  cor- 
rect The  "moral  risk"  Is  as  carefully  scru- 
tinized, if  not  more  so,  tlian  the  physical  one. 
Appellee  may  have  been  quite  willing  to  In- 
sure property  of  M.  Bosenberg,  or  property 
belonging  to  his  estate,  and  unwilling  to  in- 
sure the  same  property  belonging  to  Ben  Tee. 
And  tbe  moral, risk  Is  always  more  carefully 
scrutinized  In  those  states  having  a  valued 
policy  law.  The  contract  Is  neither  unjust, 
unreasonable,  nor  unfair.  It  rests  upon  sound 
business  poIlcy--'*a  policy  founded  in  reason 
and  in  accord  with  an  enlightened  policy; 
the  policy  of  reducing  the  moral  hazard  to 
which  the  underwriter  is  exposed.  Moral 
hazard  in  assurance  is  but  another  name  for 
pecuniary  interest  In  the  property  to  hum." 

We  respectfully  submit  tbat  the  Judgment 
should  be  affirmed. 

Dabney  ft  McCabe,  fOr  appellee; 

It  Is  our  purpose  only  to  make  a  few  sug- 
gestions supplemeutary  to  the  brief  filed  1^ 
associate  connseL 
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Tbe  propart7  was  Insured  for  9750,  and 
*JUt  Is  the  amount  demanded  in  this  case. 
The  lot  and  house  together  bad  been  previ- 
ously sold  h7  Insured's  testator  for  $1,000, 
erldftnced  a  contract  to  make  title  on  the 
payment  of  Oie  whole  amount  of  the  pur- 
chase money.  Two  hundred  dollars  of  this 
amount  was  paid  In  cash,  and  9425  of  It  was 
snbseauently  paid  befiore  the  fire,  making 
9625  of  the  purchase  money  actually  paid  at 
the  time  of  the  loss,  leaving  a  balance  of 
only  $875  remaiiJng  unpaid.  If  the  plaintiff 
la  allowed  to  recover  in  tbe  action,  it  would* 
seem  that  he  was  entitled  to  recover  the 
whole  9760,  notwithstanding  his  Interest  In 
the  prc^r^,  lncludii«  the  lot  upon  which 
the  bouse  stood,  which,  of  course,  is  not  em- 
braced In  the  policy,  Is  only  9376.  The 
courts,  we  believe,  always  recognize  the  Jus- 
tice of  the  provlaions  In  insurance  policies 
against  incumbrances  and  failure  of  tltie,  be- 
cause tbe  provlBlonB  are  meritorious  and  are 
necessary  fw  tbe  protection  of  the  Insurance 
companies  against  fiaute  and  impositions. 
It  is  not  pretended  that  the  insurance  compa- 
ny had  any  notice  of  this  contract  of  sale. 
If  tbe  plaintiff  in  this  case  is  entitled  to  re* 
cover  under  the  existing  conditions,  he  would 
have  been  entitled  to  recovw,  had  all  the 
purchase  money,  save  the  last  925  note,  been 
paid.  A  bare  statement  of  this  case  on  its 
face  senns  to  be  soffldent  to  condemn  the 
plaintiff's  demand.  This  court  has  held  in 
L.  ft  L.  A  O.  Ins.  Gol  t.  Cochran,  77  Miss. 
348,  26  Sonth.  932.  78  Am.  8t  Bep.  624.  that 
a  person  holding  a  half  biterest  In  the  prop- 
erty would  not  be  oitltled  to  recover,  where 
there  was  no  notice  to  the  insurance  compa- 
ny. That  being  the  case,  how  can  it  be  said 
that  a  p«son  owning  less  than  four-tenths 
of  the  houses  and  lot  combined,  and  probably 
less  than  one-sixth  of  the  buildings  which 
were  destroyed*  can  recover?  The  case  cited 
by  asBodato  counsel,  of  Hamilton  v.  Dwell- 
ing House  ma.  Oo..  88  Mich.  686,  67  N.  W. 
785,  22  L,  R.  A.  527,  seems  to  be  exactly  In 
point  See,  also,  Barnard  Nat  F.  Ins.  Oo., 
27  Mo.  App.  26;  Harness  t.  Nat  F.  Ins.  Go., 
62  llo.  i^.  246.  Bee,  also,  Bathmell  v.  Au- 
rora F.  Ins.  Ga,  88  Wkly.  Notes  Gas.  868. 

Property  partly  owned  by  another,  or  sub- 
ject to  a  Hen,  falls  within  tbe  terms  of  the 
policy.  Ger.-Am.  Ins.  Co.  v.  Paul  <Ind.  T.) 
58  8.  W.  442.  See,  also.  Liberty  Ins.  Oo.  v. 
BouMen,  96  Ala.  508,  11  South.  771;  Hub- 
bard ▼.  N.  B.  &  H.  Ins.  Co.,  67  Uo.  App.  1. 
Suppose  it  to  be  said  that  the  proof  does  not 
sustain  tbe  plea  setting  up  that  the  ^alntlff 
was  not  the  sole  and  unconditional  owner  of 
the  title.  Other  pleas  set  up  that  tbere  was 
a  lien  or  Incumbrance  on  the  property.  The 
language  of  the  policy  is:  **Or  if  the  Insur- 
ed is  not  the  nncondltlonU  and  sole  owner 
of  the  property;  or  It  there  be  any  lien  or 
incumbrance  on  the  property,  either  from 
jodgmwt  attachment,  mortgage,  deed  of 
trust  vendor's  Hen,  or  otherwise,  of  which 
notlct  shall  sot  have  bem  given,"  etc.,  the 


policy  shall  be  therel^'  avoided.  It  has  been 
held  in  this  state— what  to  our  minds  is 
manifestly  sound— that  the  relations  of  ven- 
dor and  vendee  in  a  ctmtract  of  sale  are 
those  of  mortgage.  Strickland  v.  Kirk,  51 
Miss.  786.  Quoting  from  Tanner  v.  Hicks, 
4  Smedes  &  M.  800.  It  is  said:  "The  reten- 
tion of  title  by  the  vendw  upon  a  sale  is,  in 
effect  the  same  thing  with  conv^rlng  a  title 
and  taking  a  seciuily  Ity  mortgage."  Id. 
Again:  "As  we  have  seen,  the  vendor  la 
treated  by  the  orarts  as  mwtgagee.  His  re- 
tention of  the  title  operata  as  an  equity 
mortgage,  which  is  of  equal  import  as  an 
wdlnary  mortgage.  They  are  alike  In  this 
essoitlal:  That  hoOi  are  securities  fw  a 
debt  The  doctrine  of  modon  times,  which 
is  trading  to  almost  universal  acceptance,  la 
that  the  mortgagor  is  the  real  ovnier  of  the 
land,  and  from  him  it  Is  transmissible  by 
descrat  devise,  or  conv^rance^  and  that  fbe 
Interest  of  the  mwtgagee  is  only  regarded  as 
real  estate  so  far  as  may  be  neceesaiy  to 
give  him  the  fall  boi^t  of  his  securi^. 
The  mortgage  Is  a  burden  and  lien  imposed 
upon  it  as  security  for  the  debt  The  debt 
is  the  principal,  tbe  mortgage  is  the  inci- 
dent"  Strickland  v.  Kirk,  61  Miss.  788,  798. 

Hence  we  say  that,  foi  all  tiiree  of  the 
pleas  filed  in  this  case,  the  judgment  of  tbe 
lower  court  should  be  sustained. 

WHITFIBLD,  0.  J.  U.  Bosenberg,  ap- 
pellant's testetor,  on  the  S&Qi  at  I>eceml>er, 
1800,  ececuted  a  contract  of  sale  tm  the 
storehouse,  and  the  lot  on  which  It  stood,  to 
Ben  Tee,  tor  91>000^  a  copy  of  which  the  re- 
porter win  set  out.  The  purchaser  paid  9200 
in  cash,  and  went  Into  possession  jmAer  the 
contract  in  June,  1801,  and  subsequently 
paid  9426  before  ttie  flr^  which  occurred  on 
the  28th  of  December,  1902.  The  purchaser 
bad  thus  paid  9626  of  the  91.000  before  tbe 
flre^  He  continued  in  possession  under  the 
contract  of  sale  until  the  fire,  and  is  still  in 
possession.  On  tbe  8d  day  of  September, 
1902,  after  tbe  death  of  M.  Bosmberg,  ap- 
pellee issued  the  policy  of  insurance  in  this 
case,  nuking  the  1ms  payable  to  "the  estate 
of  M.  Bosenberg.**  The  contract  of  Insu- 
rance provides  that  *^  the  Inanred  Is  not 
the  sole  and  nneondlttonal  owner  of  the  prop- 
erty, the  policy  shall  be  void.*'  Gonnapl 
agreed  that  "the  Issius  are  as  raised  by  tbe 
pleadings;  that  no  aotloe  ot  any  kbid  was 
glvm  appellee  of  the  execution  of  the  con- 
tract tot  the  sale  of  the  land;  that  it  bad  no 
notice  of  any  kind  ot  the  existence  of  the 
contract  or  of  the  possession  of  the  property 
by  Boi  Tee  nnd«  the  contract  nntU  after 
the  fire.**  The  court  gave  a  peremptory  in- 
structlon  for  the  defendant  upon  the  gcoimd 
tliat  the  insured  was  not  at  tbe  time  of  Hie 
execution  of  the  policy,  the  sole  and  uncon- 
ditional owner  ot  tbo  property.  I^on  this 
state  of  case,  we  say: 

1.  niat  the  vendor  in  a  writtui  bad  con- 
tract, who  has  admitted  the  vendee  into  po»- 
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seasloD,  and  recelTed  from  Mm  large  pay- 
ments on  the  purchase  money,  is  not  "the 
sole  and  unconditional  owner,"  within  the 
meaning  of  that  clause  in  this  policy,  al- 
thoogb  he  retains  the  legal  title.  In  Strick- 
land T.  Kirk.  51  Miss.  795.  It  is  said:  "The 
vendor  is  treated  by  the  courts  as  mortgagee, 
and  h]s  retention  of  the  title  operates  aa  an 
equitable  mortgage."  The  case  of  Hamilton 
V.  Ins.  Co.  (Mich.)  67  N.  W.  735.  22  U  B.  A. 
627,  ia  decisive  of  tbla  point  and  of  this  case. 
Ben  Tee  was  the  equitable  owner  of  this 
pr<^rty  destroyed  by  fire.  The  vendor  was 
a  mere  trustee  of  the  legal  title,  to  be  con- 
veyed upon  the  payment  of  the  purchase 
money.  See  L.,  L.  &  G.  Ins.  Co.  v.  Cochran, 
77  Miss.  348,  26  South.  932,  78  Am.  St.  Bep. 
624,  and  also  the  careful  collection  of  au- 
thorities in  the  very  able  brief  of  counsel  for 
appellee,  which  we  direct  the  r^rter  to  pub- 
lish in  full  on  account  of  its  excellence.  In 
the  case  of  Hamilton  r.  Ins.  Co..  sapra,  the 
authorities  are  very  folly  collected  and  very 
carefully  reviewed.  The  cases  of  Hoose  t. 
Ins.  Co..  84  Mich.  309,  47  N.  W.  587,  U  L.  R. 
A.  340,  and  of  Ball  v.  Niagara  Falls  Ins.  Co.. 
93  Mich.  184,  53  N.  W.  727, 18  L.  B.  A.  135,  32 
Am.  St.  Rep.  487,  are  accurately  dlfferentiat- 
ed.  It  Is  pointed  out  that  in  the  Hoose  Case 
the  language  of  the  policy  was  to  "Insure 
Mrs.  Margaret  Hoose  to  the  amount  of  one 
thousand  dollars  on  (he  two-story  building," 
etc.,  and  that  It  was  clearly  the  intention  to 
Insure  only  tbe  Interest  of  the  applicant, 
whatever  It  might  be.  Here  the  clause  ez- 
preesly  stipulates  that  the  insured  Is  the  sole 
■nd  unconditional  owner. 

2.  This   condition   relates   to  ownership 
when  the  policy  was  issued.    We  decided 
this  In  li.,  L.  &  O.  Ina  Co.  v.  Cocbran,  77 
Miss.  348,  26  South.  932,  78  Am.  St  Bep.  624, 
and  this  Is  undoubtedly  the  correct  rule. 
See  28  Cent  Dig.  p.  1223,  S  602,  pars,  "m,"  "q." 
The  cases  cited  by  learned  counsel  for  appel- 
lant do  not  support  his  contention  on  this 
proposition.    Even  if  reference  be  had  to 
the  fact  that  Bosenberg  had  taken  out  other 
policies  of  insnrance  on  this  property  for  oth- 
er years  In  bis  lifetime,  and  that  this  one 
was  taken  ont  after  his  death,  and  even  if  it 
be  true  that  no  application  was  ever  made, 
nevertheless  the  fact  that  this  policy  con- 
tains this  clause  expressly,  on  its  face,  makes 
tMs  policy  void,  under  the  facts  in  evidence. 
In  Syndicate  Ins.  Ca  v.  Bohn,  66  Fed.  165, 
12  C.  C.  A.  631.  27  L.  B.  A.  614,  Sanborn.  J., 
speaking  for  the  court,  said:   "It  is  contend- 
ed that  the  contracts  In  these  policies  which 
exclude  the  Bohns  from  insurance  under 
them  upon  any  Interest  but  that  of  uncondi- 
tional ownership  are  without  binding  force, 
because  no  inquiry  respecting  their  title  was 
made  by  the  company,  and  no  statement  con- 
cerning It  was  made  by  the  Bohns  when 
tbese  policies  were  Issued.    But  neither  In- 
quiry nor  statement,  before  the  Issue  of  tbe 
policies,  was  requisite  to  the  validity  of  these 
contracts.  The  contracts  containing,  as  they 


did,  the  Btlpulatlons  that  they  should  be  void 
if  the  interest  of  the  assured  had  not  been 
truly  stated  to  the  company,  w  if  it  was  not 
truly  stated  in  the  policy,  or  if  it  was  not 
the  sole  and  uncondltional  ownership,  were 
pointed  inquities  of  the  assured  whether 
their  interest  was  the  sole  and  unconditional 
ownership  of  the  property  described,  and 
their  silence  and  acceptance  of  the  policies 
was  the  answer."  Citing  many  authorities. 
We  approve  this  as  a  correct  statement  of 
the  law.  See,  also,  1  May,  Ina.  (4th  Ed.)  || 
2,  3.  87a. 
Affirmed. 

(81  Mlaa.  281) 

FRANOB  T.  8TATIL 

(Sapreme  Court  of  MisalMlppi.  Nov.  80,  1903.) 

PORQERY— NATURE  OF  INSTRTTMBNTMaroiCT- 
MENT-8UFFICIENCT. 

1.  Code  1882. 1  1106,  nukes  guilty  of  foi^ry 
every  person  who,  with  intent  to  injure  or  de- 
fraad.  falsely  makes,  forges,  etc..  any  writing 
being  or  purporting  to  be  the  act  of  another, 
by  whic:  any  right  whatever  shall  be  affected, 
by  which  false  making  aay  persoD  may  be  af- 
fected or  in  any  way  injiuea  in  his  person  or 
property.  Accused  was  charged  witn  bavliig 
forged  an  instrument  addressed  to  T..  and  reaa< 
ing:  "Dear  Sir:  U  [accnsed]  comes  to  me  for 
a  note  to  you,  he,  are  living  on  my  place  and 
worked  a  last  this  year  and  he  dout  owe  me 
any  thing,  and  lie  Is  alright  and  he  has  a  good 
crop  yon  can  depend  on  him."  Bel4,  that  the 
instrument  was  susceptible  of  forgery  nnder  the 
statute,  since,  if  the  person  whose  signature 
was  forged  were  accused's  landlord,  and  had 
a  lien  on  bis  crop,  the  InBtrument  would  affect 
aoch  lien. 

2.  Where  a  forged  instrument  amounting  to 
a  waiver  of  the  landlord's  lien  does  not  show  on 
its  face  the  fact  of  tenancy  or  the  existence  of 
the  Uan,  the  Indictment  must  allege  sneh  ex- 
traneons  facts. 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty; Geo.  Anderson,  Judge. 

"To  be  officially  reported." 

Louis  France  was  convicted  of  forgery, 
and  appeals.  Reversed. 

The  indictment,  leavii^  off  the  formal 
parts,  is  as  follows:  "That  Louis  France, 
late  of  the  county  aforesaid,  on  the  14tb  day 
of  January,  1903,  with  force  and  arms,  at 
the  coimty  aforesaid,  did  then  and  there  wit- 
tingly, falsely,  and  feloniously  make  and 
forge  the  name  of  one  J.  M.  Flowers  to  a 
certain  writing  on  paper  purporting  to  be  an 
order  or  recommendation  to  A.  Tichte,  doing 
buMnesa  In  Port  Gibson,  said  state,  of  the 
tenor  foUowlng:  'Port  Gibson,  Miss.  Aog. 
7th,  1902,  Mr.  A.  A.  Tichte.  Dear  Sir:  Lew- 
is comes  to  me  for  a  note  to  you,  be.  are 
living  on  my  place  and  worked  a  last  this 
year  and  he  dont  owe  me  any  thing,  and  he 
Is  alrigbt  and  he  has  a  good  crop  you  can 
depend  on  him.  J.  M.  Flowers'— with  intent 
to  defraud  and  injure  the  said  Tichte.  and 
against  the  peace  and  dignity  of  the  state  of 
Mlaslsslppl."  A  demurrer  was  interposed  to 
this  indictment  on  the  grounds  that  it  does 

1 1  Sm  Forgary,  roL  a,  Geat.  Dig.  1  W, 
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not  charge  any  offense;  fhe  Indictment  doea 
not  show  an  inatniment,  such  as  to  embraced 
In  the  description  of  those  which  may  consti- 
tute forgery;  the  Indictment  does  not  give 
with  certainty  the  name  and  description  of 
the  thing  alleged  to  he  forged.  The  demnr- 
rer  was  overmled.  Defendant  was  convicted, 
and  sentenced.  His  motion  for  a  new  trial 
was  overmled,  and  he  appeals, 

J.  McC  Martin,  fw  appellant  J.  N.  Flow- 
en,  AsBt  Atty.  Gen.,  tor  the  State. 

WHITFIELD,  O.  J.  The  Indictment  can- 
not be  snstalned  on  section  1112,  Code  1892, 
upon  which  It  was  drawn.  That  section  has 
no  application  to  the  state  of  case  developed 
by  the  testimony.  The  writing  set  oat  In  the 
Indictment  Is,  however,  a  paper,  snch  in  its 
nature  that  forgery  can  be  predicated  of  it. 
It  is  such  a  paper  as  that,  if  genuine,  the 
right  of  Flowers  might  be  affected  thereby. 
Section  1106,  Id.,  omitting  the  clauses  and 
words  not  pertinent  to  this  case,  reads  as 
follows:  "Every  person  who,  with  intent  to 
injure  or  defraud,  shall  falsely  make,  alter, 
forge  or  counterfeit  any  writing  •  •  ■  • 
being  or  purporting  to  be  the  act  of  another, 
•  •  •  by  which  any  right  *  •  •  what- 
ever shall  be  or  purport  to  be  *  •  *  in 
any  manner  affected,  by  which  false  mak- 
ing," etc.,  "any  person  may  be  affected  or  In 
any  way  injured  in  his  person  or  pro[>^rty, 
shall  be  guilty  of  forgery."  If  Flowers  was 
In  fact  the  landlord  of  France,  and  did  In 
truth  have  a  lien  on  his  crop  as  landlord, 
undoubtedly  the  writing  was  such  a  one  as 
affected  Flowers'  Interest  as  landlord  In  such 
crop.  The  writing,  therefore.  Is  one  of  which 
forgery  Is  predlcable.  But  the  writing  doea 
not  on  Its  face  disclose  the  necessary  facts. 
It  does  not  show  that  Flowers  was  such  land- 
lord, and  had  such  Hen  as  landlord.  These 
extrinsic  facts,  necessary  to  be  set  out  In 
the  indictment,  do  not  appear  therein.  It  Is 
essential  that  they  should  be  stated  In  the 
Indictment,  In  order  that  the  Indictment  set- 
ting out  both  the  Instrument  and  extrinsic 
facts  shall  so  charge  fwgery  as  not  to  be  de- 
murrable. The  case  of  Dixon  v.  The  State, 
81  Ala.  61,  1  Soath.  69,  Is  Identical  with 
this  case  In  all  Its  facta.  There  the  paper 
set  forth  in  the  Indictment  was  In  these 
words:  "I  have  nothing  to  do  with  Veonie 
Dixon  patch  cotton:  they  are  welcome  to  It 
and  do  what  they  please  with  IL"  The  in- 
dictment set  out  this  Instrument,  which  was 
signed  by  W.  W.  Roberts,  and  then  added 
by  way  of  Innuendo,  "Meaning  thereby  that 
said  Roberts,  the  landlord,  waived  his  lien  on 
the  patch  cotton  of  Veonie  Dixon."  Tonch- 
ing  this  Indictment  the  court  said:  "Section 
4840  of  the  Code  of  1876,  omitting  clauses 
and  words  not  pertinent  to  this  case,  reads 
as  follows:   'Any  person,  who,  with  intent 


to  Injure  or  defraud,  fals^  makes,  •  •  * 
forges,  counterfeits  •  •  •  any  •  •  • 
instrument,  being  or  purporting  to  be  the  act 
of  another,  by  which  any  right  or  Interest  in 
property  to  *  •  •  in  any  way  changed  or 
affected,  •  •  •  the  forgery  of  which  does 
not  constitute  fbrgery  In  the  first  degree  un- 
der section  43^  of  thto  Code,  •  •  *  most 
on  conviction  be  adjudged  guilty  of  forgery 
in  the  seomd  degree.'  If  nld  Roberts  was 
landlord,  and  if  the  *patch  cotton'  referred 
to  in  the  writing  was  grown  on  land  rented 
from  him,  he  having  a  part  Interest  In  or 
Hen  on  the  crop  as  landlord,  then  the  paper 
was  such  an  Instrument  as  changed  or  affect- 
ed the  Interest  of  said  W.  W.  Roberts  In  such 
crop.  The  Instrument  could  be  the  subject 
of  forgery  In  the  second  degree.  The  Instru- 
ment or  paper,  the  subject  of  the  forgery 
charged  in  thto  case,  does  not,  by  anything  it 
asserts,  indicate  that  Roberts,  whose  name 
Is  alleged  to  have  been  forged,  had  any  In- 
terest whatever  In  the  'patch  cotton'  men- 
tioned therein.  Hence,  on  the  face  of  the 
instrument,  It  does  not  appear  that  any  right 
or  Interest  In  property  is,  or  purports  to  be, 
affected.  To  anthorlze  an  indictment  for 
forgery,  the  instrument  must  either  appear 
on  its  face  to  be  or  be  in  fact  one  which,  if 
true,  would  possess  some  legal  validity;  or, 
in  other  words,  must  be  legally  capable  of 
effecting  a  fraud.'  There  being  nothing  in 
the  paper,  as  we  have  shown,  to  intimate 
that  Roberts  was  In  any  way  connected  in 
Interest  with  the  "patch  cotton,'  It  required 
the  avOTuent  of  an  extrinsic  fact— the  fact 
that  he  was  landlord  having  an  interest  or 
lien— to  show  that  his  property  interest  was 
or  would  be  affected.  'If  a  writing  is  so  In- 
complete in  form  as  to  leave  an  apparent 
nncertaluty  In  law  whether  It  is  valid  or  not, 
a  simple  charge  of  forging  It  fraudulently, 
etc.,  does  not  show  an  offense;  but  the  In- 
dictment must  set  out  snch  extrinsic  facts  as 
will  enable  the  court  to  see  that,  if  it  were 
genuine,  it  would  be  valid.'  2  BIsh.  Cr.  Law 
(7th  Ed.)  fi  645;  State  v.  Humphreys,  10 
Humph.  442.  It  Is  contended  in  this  case 
that  the  words  'meaning  thereby  that  W.  W. 
Roberts,  the  landlord,  waived  his  lien  on  the 
patch  cotton,'  found  In  the  Indictment,  to  an 
averment  that  he,  the  said  Roberts,  was  the 
landlord  of  the  said  Veonie  DIxon,  and  thus 
amounts  to  the  averment  of  the  necessary 
extrinsic  fact.  That  phrase,  In  the  present 
Indictment,  is  only  an  Innuendo,  whose  office 
to  not  to  supply  omitted  words,  but  to  give 
point  and  direction  to  ambiguous  language. 
'It  cannot  enlarge  and  point  tbe  effect  of 
language  beyond  Its  natural  and  common 
meaning  In  its  usual  acceptation,  unless  con- 
nected with  proper  Introductory  averments.' 
Bouv.  law  Diet" 
Reversed  and  remanded. 
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GIBSON  at  tL  T.  OUBBIKB  at  aL 

(Snprem©  Court  of  MlsrissippL  Nor.  80, 1908.) 

PBOCBSS  —  BBRTICB  —  MINORS  —  AMENDMENT 
-^ONA  FIDB  PURCHASBRS— LIMITATIONS. 

1.  A  deere»  against  a  miaor  was  abaolatelr 
▼old  wbere  thera  waa  sothlnc  la  tha  record  to 
■how  that  proceoa  for  him  waa  aerred  on  hla 

father,  mother,  or  guardian,  as  reqoired  bj  ReT. 
Code  1880,  S  1631  [1530],  or  that  he  had  no 
father,  mother,  or  guardian  In  the  atate,  a^ 
though  it  did  apiwar  from  the  bill  that  a  named 
woman  was  dead,  and  a  certain  defendant 
was  her  hnsband,  and  the  minor  and  othera  her 
heirs;  It  not  appearing  that  the  minor  was  the 
■on  of  snch  woman  and  her  hasband.  - 

2.  A  prayer  in  a  crose-biU,  filed  after  a  de- 
cree in  a  foreclosure  luit,  was  held  void  because 
the  record  did  not  show  that  a  minor  defend* 
ant  In  that  snlt  had  no  father,  nwth«r,  or  amard- 
lan,  or  that  any  each  person  wae  eerred  with 

Erocess  for  him,  that  tne  procesa  In  irach  suit 
e  amended  so  as  to  ihow  that  such  minor 
did  bare  «  fother,  and  that  the  father  was 
aarred  aa  defendant  on  hla  own  aeconot.  waa 
properly  denied;  such  service  not  Iwlag  a  serr- 
fee  for  the  minor,  and  It  not  belnf;  shown  that 
there  was  no  father,  mother,  or  guardian. 

S.  The  two-jear  statute  of  llmltationi  in  fa- 
vor of  a  bima  fide  porchasw  wltliont  notice  of 
any  defaet  In  a  process  or  decree  requires  an 
actual  payment  of  the  purchase  money  by  snch 
pnrchaser,  and  no  subterfuge  or  sham  payment 
will  enable  one  to  claim  tha  benefit  of  the  atat- 
nte. 

Calhoon,  dinentlng. 

Appeal  from  Chancery  Ooarl;  C<qrfab 
Goonty;  H.  O.  Conn,  Gbancellor. 

Salt  by  Mrs.  Tanaey  Oibson  and  othera 
against  Francis  Smith  Oaldwell  &  Co.  and  O, 
C.  Currier,  trustee.  From  the  decree  ren- 
dered, catain  complaioanta  appeal,  and  de- 
fendanta  prosecute  a  aoaa-atipeal.  Affirm- 
ed oo  both  appeals. 

B.  P.  'Wllllngr,  Jr.,  for  appellants.  R.  B. 
ICaya,  J.  S.  Sexton,  and  GrItIo  Ferklns.  for 
ivpellees. 

WHITFIELD,  a  J.  This  la  •  salt  by 
Un.  Tansey  Gibaon,  Lora  Jfoaea,  and  J.  B. 
Jonea,  Jr.,  belra  at  law  <tf  B.  H.  Jones,  de- 
ceased, and  Mrs.  Kate  L.  Barlow,  against 
FkmnclB  Smith  Caldwell  &  Co.  and  their 
trustee,  O.  0.  Currier,  seeking  to  perpetually 
enjoin  a  sale  of  tbe  lands  In  controversy  un- 
der a  trust  deed  given  by  C.  W.  and  N.  B. 
Ford  on  Ilth  January.  1890,  to  secure  (800 
and  Interest,  and  also  to  bare  said  trust  deed 
canceled  as  a  cloud  upon  title  of  coraplntn- 
ants.   The  facts  are  these:   On  September 
6,  1879,  Mrs.  Bllza  Jones  bought  from  Mrs. 
M.  O.  Matthews  and  hnsband  about  2,700 
acres  of  land  In  Copiah  county  for  $3,300, 
secnred  by  vendor's  lien.   This  tract  Includ- 
ed the  land  now  In  controversy.   On  10th 
September,  1880,  EHza  Jones  died  intestate, 
leaTlng  ber  husband,  J.  B.  Jones,  tenant  by 
curtesy,  and  Eugene  H.  Jones  and  Willie 
Jones,  a  minor,  as  her  <^Idren  and  heirs. 
On  25tb  November.  18S2,  Mrs.  M.  C.  Matt- 
bewa  Died  a  bill  to  foreclose  the  vendor's 
Hen  reaerved  In  ber  deed  to  Bllsa  Jones, 
maUng  3.  B.  Jones,  Bngene  H.  Jones,  and 


Willie  Jones  defadants  thereto;  this  suit 
being  numbered  1,164  on  the  docket  Final 
decree  ordering  sale  to  satisfy  amount  due 
(L  e.,  (3,^>  and  costs  was  In  time  rendered, 
tbe  lands  were  sold  and  bought  In  by  M.  O. 
Matthews  for  $264  In  April,  1883,  and  this 
sale  was  in  due  time  confirmed.  On  same 
day  she  conveyed  all  the  lands  to  J.  B, 
Jones,  the  husband  of  Bllza  Jones,  for  $3,- 
860.  On  the  same  day  J.  B.  Jones  conveyed 
to  Mrs.  N.  B.  Ford  the  land  In  controversy 
(720  acres)  for  $5,500  ($1,000  cash,  balance 
evidenced  by  promissory  notes,  and  secured 
by  vendor's  Hen,  which  notes  were  assigned 
to  Mattbews  by  Jonea  to  secure  Jones*  notes 
to  Matthews).  On  2d  October.  1887,  Willie 
Jones  became  21  years  of  age,  and  «i  9tli 
of  February,  18SS.  he  appealed  from  ttie  de- 
cree rendered  against  him  in  the  foreclosure 
suit  brought  by  M.  O.  Uattbewa  against  the 
heirs  of  Eliza  Jones.  Tbe  Supreme  Court  on 
21st  May,  1888,  reversed  the  case  because 
the  record  failed  to  show  proper  process  for 
tbe  minor,  WIHle  Jones,  or  that  tbe  court 
bad  acquired  Jurisdiction  over  bim.  On  lOtb 
October,  18S8,  Mrs.  M.  a  Mattbews  filed  an 
amended  bill  In  said  original  foreclosure  suit 
(No.  1,1&4)  against  same  parties,  reciting 
above  facts,  and  farther  that  Mrs.  N.  Bl 
Ford  bad  paid  a  large  part  of  the  purcbase 
money  for  tbe  720  acres  doe  by  her  to  J.  B. 
Jones,  and  by  J.  B,  Jones  assigned  to  Mat 
thewa,  but  that  there  were  still  $3,100  doe 
on  tbe  Eliza  Jones  notes;  that  complainant 
did  not  seek  to  subject  tbe  Ford  720  acres 
(the  land  now  in  controrersy),  did  not  aver 
that  tbe  original  process  had  been  properly 
served  as  to  the  minor,  Willie  Jones,  and  ffid 
not  ask  to  have  tbe  return  thereon  amended, 
but  asked  fbr  a  decree  to  sell  tiie  other  po^ 
tion  of  the  land.  On  Mi^  It^  1889,  another 
final  decree  was  rendered  against  J.  B. 
Jones.  Eugene  H.  Jones,  and  '\miie  Jones 
for  the  sum  of  $3,971.48,  and  the  ffliglna] 
tract,  less  the  Fbrd  720  acres,  ordered  sold. 
On  Sti)  Angust  1889.  the  lands  described  in 
the  decree  were  sold,  and  M.  0.  Matthews 
became  the  purcbaser,  bidding  therefor  the 
sum  of  $4,038,  and  sale  duly  confirmed  on 
14th  November.  1W9.  This  sale  did  not  In- 
clude tbe  lands  involved  in  this  litigation. 

Eugene  H.  Jones  tied  Intestate  on  day 

of   ^  1889,  leaving  complainants,  Tan- 
sey Gibson,  Lora,  and  J.  B.  Jones.  Jr..  as 
bis  heirs.  J.  B.  Jones,  the  husband  of  EUxa 
Jones,  died  in  April,  1899,  thus  termlnattng 
the  estate  by  the  curtesy.  Willie  Jones  fii 
1899  conveyed  one-fourth  of  bis  one-half  In- 
terest in  the  720-acre  tract  to  B.  P.  Willing, 
Jr.,  Willing  conveyed  to  E.  Lu  Barlow,  and 
afterwards  Willie  Jones  conveyed  the  re- 
mainder of  his  interest  in  said  720-acre  tract 
to  E.  L.  Barlow,  so  that  said  K.  !«.  Barlow 
became  the  owner  of  all  the  interest  ai  said 
Willie  Jones  In  the  land  in  controversy.  On 
11th  January.  1890,  N.  B.  Ford  executed  a 
trust  deed  on  land  In  lltigatton  to  secure  In- 
debtedness doe  Francis  Smith  Caldwell  * 
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Co.,  which  1b  still  nnpald.  On  26th  May. 
1891,  she  executed  a  junior  trust  deed  to  se- 
cure certain  indebtedness  due  H.  H.  Barlow. 
The  land  was  sold  by  the  trustee  under  this 
Junior  trust  deed,  and  on  20tli  September, 
1897,  H.  H.  Barlow  became  tbe  purchaser 
at  said  trustee's  sale.  Later  G.  O.  Carrier, 
trustee,  advertised  tbe  laud  for  sale  under 
the  Smith  Caldwell  &  Co.  trust  deed;  said 
sale  to  be  made  on  tbe  I9th  March,  1900. 
The  original  bill  of  complaint  herein  was 
filed  on  14th  March,  1900.  At  that  date  mat- 
ters stood  as  follows:  C.  O.  Currier,  trustee 
for  Francis  Smith  Caldwell  &  Co.,  held  trust 
deed  on  entire  720  acres  from  N.  B.  Ford. 
H.  H.  Barlow  claimed  entire  tract  as  pur- 
chaser at  foreclosure  sale  under  junior  trust 
deed  executed  by  N.  E.  Ford.  Tansey  Gib- 
son (sister  of  H.  H.  Barlow)  and  her  two 
children  claimed  half  Interest  In  the  lend 
as  heirs  at  law  of  Eugene  H.  Jones,  deceas- 
ed, and  Kate  li.  Barlow  (wife  of  H.  H.  Bar- 
low) claimed  half  Interest  In  the  land  as 
vendee  of  Willie  Jones.  The  original  bill  of 
complaint  made  Currier,  trustee,  and  Smith 
Caldwell  &  Co.,  beneficiaries,  defendants. 
An  amended  bill  was  filed,  jolDlng  H.  H. 
Barlow  as  defendant  Tbe  bill  set  out  the 
above  facts;  averred  that  the  original  de- 
cree in  No.  1,164  was  void  as  to  both  Eu- 
gene H.  Jones,  the  adult  and  WilUe  Jones, 
the  minor;  that  N.  E.  Ford  only  acquired 
the  life  estate  of  J.  B.  Jones  in  the  land,  and 
that  estate  had  terminated  by  the  death  of 
J.  B.  Jones.  The  answer  of  Currier,  trustee, 
and  Smith  Caldwell  &  Co.  admitted  most  of 
the  facts,  but  denied  the  allegation  of  own- 
ership by  complainants;  denied  that  the 
original  decree  In  No,  1,164  was  void  as  to 
either  Eugene  H.  Jones  or  WlIMe  Jones;  de- 
nied that  N.  E.  Ford  only  acquired  tbe  life 
estate  of  J.  B.  Jones,  but  averred  that,  even 
If  the  decree  in  No.  1,164  was  voidable  as  to 
Eugene  H.  Jones  or  Willie  Jones,  one  or  both, 
Btlll  the  said  N.  E.  Ford  acquired  title  in  fee 
simple,  for  the  reason  that  she  purchased 
and  paid  tor  the  land  after  the  rendition  of 
the  original  decree  in  No.  1.164,  and  before 
appeal.  In  good  faith,  and  without  notice  of 
any  alleged  defect  in  the  process  or  decree, 
and  that  any  right  to  proceed  against  her 
was  barred  by  the  statute  of  limitations  of 
two  years.  The  answer  further  denied  that 
H.  H.  Barlow  bad  title,  because  the  sale  to 
him  was  by  collusion  with  N.  E.  Ford;  that 
H.  H.  Barlow  was  the  real  complainant  and 
that  he  was  estopped  by  his  conduct  with 
Smith  Caldwell  &  Co.  to  question  tbe  validi- 
ty of  their  trust  deed,  and  that  K.  L.  Bar- 
low was  also  estopped,  as  being  a  party  to 
taer  husband's  fraud.  Currier,  trustee,  and 
Smith  Caldwell  &  Co.  also  filed  a  cross-bill, 
asking  for  affirmative  relief;  averring  that, 
notwithstanding  the  reversal  of  No.  1,164 
the  Supreme  Court  the  decree  therein 
was  Id  fact  valid  and  binding  on  all  parties, 
because,  while  it  is  true  that  the  process  for 
the  minor,  Willie  JoneSi  was  defective*  It 


was  a  further  fact  that  all  the  jurisdictional 
facts  necessary  to  give  the  court  jurisdiction 
of  his  person  did  in  truth  exist  even  though 
they  did  not  appear  In  the  record  of  suit 
No.  1,164.  They  asked  to  be  permitted  to 
show  this,  and  to  have  the  process  In  No. 
1,164  amended,  and  tbe  decree  declared  valid 
and  binding.  Much  proof  was  taken,  and 
upon  final  hearing  a  decree  was  rendered 
dissolving  the  injunction  as  to  the  sale  of 
the  half  Interest  of  Eugene  H.  Jones  In  the 
land,  and  perpetually  enjoining  the  sale  un- 
der the  trust  deed  to  C.  C.  Currier,  trustee, 
of  the  hdlf  Interest  of  WilUe  Jones.  Tans^ 
Gibson,  Lora  Jones,  and  J.  B.  Jones,  Jr.,  ap- 
peal, and  Currier,  trustee,  and  Francis  Smith 
Caldwell  &  Co.  prosecute  a  cross-appeal. 

This  court  decided  In  J.  P.  Matthews  t.  J. 
B.,  Eugene  H.,  and  Joseph  W.  Jones,  4  South. 
647,  that  the  decree  of  the  chancery  court  in 
No.  1,164  (the  original  decree)  was  void  as 
to  the  minor  Joe  Willie  Jones,  because  that 
court  had  not  acquired  jurisdiction  over  the 
minor,  by  reason  of  the  failure  to  serve  the 
process  as  required  by  law.  C3ooper,  J.,  de- 
livered the  opinion  of  the  court,  which  was 
as  follows:  "There  is  nothing  in  the  record 
from  which  the  court  can  find  that  the  pro- 
cess for  the  Infant,  J.  W.  Jones,  was  served 
upon  tbe  father,  mother,  or  guardian,  or  that 
the  infant  had  uo  father,  mother,  or  guardian 
in  this  state;  and  only  upon  such  service, 
or  upon  Its  appearing  that  the  Infant  had  no 
father,  mother,  or  guardian  in  the  state, 
cduld  the  court  acquire  Jurisdiction  oyec  him 
by  personal  service  only.  Code  1880,  i  1531 
[15301:  Erwln  v.  Carson,  54  Miss.  282.  It 
may  be  that  J.  B.  Jones,  one  of  the  defend- 
ants. Is  tbe  father  of  said  infant;  but;  in 
tbe  absence  of  such  fact  of  record,  the  court 
cannot  assume  it  to  be  true.  The  final  de> 
cree  is  of  an  Inseparable  cliaracter,  and  a 
reversal  as  to  the  Infant  necessitates  a  re- 
versal as  to  all  parties."  And  this  was  so 
held,  and  correctly  held,  though  the  bill  In 
No.  1,164  said  EUza  Jones  was  dead,  and 
that  J.  B.  Jones  was  her  husband,  and  that 
Joe  Willie  et  al.  were  her  heirs.  There  Is  no 
statement  in  all  this  that  J.  B.  was  tbe  fa- 
ther, or  EUza  the  mother,  or  who  were  chil- 
dren. If  any.  It  was  not  a  merely  erroneous 
decree.  It  was,  as  to  the  minor,  Joe  Willie 
Jones,  absolutely  void.  It  could  not  have 
been  otherwise,  since  the  court  acquired  no 
Jurisdiction,  and  service,  as  required  by  law, 
on  the  minor,  was  a  condition  of  jurisdiction. 
That  Judgment  of  this  court  was  tbe  law  of 
that  case.  It  nowhere  appeared  In  the  record 
that  the  process  for  the  minor,  Joe  Willie 
Jones,  had  been  served  on  tbe  father,  or 
that  be  did  not  have  a  father  living  in  this 
state.  All  parties  so  understood  the  deci- 
sion, as  shown  by  the  statement  in  tbe 
amended  bill  filed  when  the  cause  was  re- 
manded. The  statement  is  as  follows:  "No 
^ort  has  ever  been  made  by  the  complain- 
ants to  enforce  this  decree  [the  original  de- 
cree], because,  as  hereinbefore  ataown,  the 


Digitized  by 


Google 


GIBSON  T.  ODBSOBB. 


817 


rerenal  of  tbe  orlgbial  decree  obtftined  hj 
M.  C.  and  J.  P.  Mattbewi  agalnat  3.  B.,  B. 
H.,  and  J.  W.  Jowa,  or  WUUam  Jmes,  at  he 
l8  described  In  said  iffoceedlngs,  tendered 
anj-  effort  to  enfOTCe  Uie  last-obtained  de- 
cree against  3.  B.  Jones  useless  and  of  no 
effect."  And  again  ttae  amoaded  bUl  recites: 
"Complainants  do  not  ssk  to  subject  said 
last-descrtbed  land"— tbo  very  720  acres  bere 
InTolTed.  It  may  be  noted.  In  passing,  tbat 
tbe  720  aores  here  InrolTed  were  deeded  by 
J.  R  Jones  to  Mrs.  N.  B.  Ford;  that  she  gare 
a  senior  trust  deed  on  this  land  to  secure  Ibe 
appellees,  and  a  Junior  cme  to  secure  H.  H. 
Barlow,  and  tbat  be  foreclosed  bis  trust 
deed;  and  that  Mrs.  VaeA  has  now,  and, 
when  this  present  litigation  began,  had,  no 
sort  of  interest  In  the  result  of  this  suit  It 
may  further  be  remarked  tbat  J.  B.  Jones' 
interest  was  not  identical  with,  but  antag- 
onistic to,  tbat  of  his  minor  son,  Joe  Willie 
Jones  (he,  the  fatbw,  being  tenant  by  the 
curtesy),  and  that  he  actually  bought  the 
lands  at  the  sale  under  the  orl^al  decree  in 
No.  for  the  Tery  purpose  of  cutUng  out 
his  children's  title.  And  finally  It  may  be 
mid.  in  this  view,  that  the  evidence  abun- 
dantly shows  that  tbe  mortgage  company's 
security  on  Eugene  Jones*  half  Interest  will 
be  more  than  snfflcient  to  pay  off  its  debt 
Sfrs.  Ford,  therefore,  is  not  harmed,  for  she 
has  no  Interest  to  be  affected,  and  the  cred- 
itor, mortgage  company,  Is  not  banned,  be- 
cause It  Is  abundantly  secured.  These  are 
observations  by  tbe  way,  however.  We  must 
determine  the  case  according  to  law,  in  view 
of  tbe  settled  rule  that  the  chancery  court 
must  carefully  jnotect  infants*  lights,  no  in- 
tendmoitB  against  them  being  allowed. 

In  pursuance,  of  this  statement,  as  shown 
In  the  statement  of  facts  given  above,  an 
effort  by  the  complainant  in  that  cause  to 
subject  tbe  interest  of  said  minor  In  the  lands 
now  in  controversy  was  abandoned.  Years 
afterwards,  when  Mrs.  Barlow  had  become 
tbe  owner  of  tide  minor's  Interest  aforesaid* 
tbbi  present  bill  was  filed,  and  the  answer 
hereto  was  made  a  cron-bUI;  and  in  this 
cross-bill  tbe  prayer  Is,  tai  imrt,  that  at  this 
late  day  the  court  at  the  instance  of  those 
who  were  entire  strangers  to  the  original 
suit  to  foreclose,  should  allow  these  stran- 
gers to  have  the  process  amended  so  as  to 
show  tbat  said  minor,  Joe  Willie  Jones,  did 
have  a  father,  and  tbat  he  was  served  with 
a  copy  on  Ids  own  account,  because  of  bis 
Interest  as  a  defendant  Tbe  effort  was  not 
to  have  tbe  amendment  so  made  as  to  show 
that  tbe  process  for  the  minor  was  served 
by  handing  a  true  copy  to  the  fttbor,  as  part 
of  the  service  on  the  minor,  but  simply  to 
show  tbat  one  copy  was  handed  a  person 
who  was  the  father,  tibat  copy  being  handed 
him  as  a  defendant,  and  not  as  a  part  of  the 
service  on  tbe  minor— relying  on  McBvoy  v. 
Alsop,  46  Miss.  874.  It  does  not  appear  that 
any  further  effwt  was  made  to  have  the 
court  allow  tbe  amendment,  save  to  so  pray 


In  the  cross-bUL  The  courtfs  attention  was 
nevor  agato  called  to  it  by  offOT  to  make  the 
proof  <x  otherwise.  But  It  la  assigned  for 
error,  on  this  state  of  tbe  record,  that  tbe 
court  refused  to  allow  the  amendment  to  be 
made.  We  think  the  action  of  tbe  court  was 
correct  There  Is  a  broad  distinction  be- 
tweoi  Qie  Mellvoy  v.  Alsop  case  and  tbis 
case.  In  tiiat  case  the  bill  averred  (page 
878,  46  Miss.)  that  there  was  no  guardian, 
and  that  the  only  svrvlving  parente  wwe 
the  mothers;  and  the  summcms  itself  (page 
S&6, 46  Iflss.)  commanded  the  sheriff  to  serve 
"Mary  A.  Bxum  and  her  children,  Klncben 
W.  Eznm,  Bobert  D.  Bxum,  and  B.  W.  Bx- 
um, and  liucy  O.  Bxum  and  het  children'* 
(naming  th«n);  thus,  <m  Ite  face,  showing 
that  tbe  mlnore  there  had  mothov,  and  nam- 
ing them  Hary  A.  and  Lucy  Bxum.  It  was 
Iberefora  shown  In  that  case,  in  two  ways, 
by  tbe  recwd,  that  Ibe  minora  there  bad 
mothers,  and  who  those  motbera  were,  and 
that  they  had  no  guardian  or  fiittier:  (1) 
The  bills  showed  there  were  no  guardians  or 
tetbere,  and  that  Mary  A.  and  Lucy  were 
tbe  mothen;  and  Ibe  summons  itself 
showed  that  they  had  mothers,  who  the 
mothen  were,  end  Uiat  the  mothere  were 
co-detendants,  and  the  return  staowed  tiiat 
the  mothen  were  served  by  handing  each 
ene  a  copy  on  account  of  tiieir  own  Interest 
fls  defendants.  In  other  words,  the  record 
there  did  somewhere  show  that  there  were 
no  gnardians  for  the  two  sets  of  minora,  that 
both  the  fathera  were  dead,  and  who  tbe 
mothen  were,  and  tbat  they  were  served  as 
d^endants,  vritta  a  copy  each.  Here  the  rec- 
ord nowhere  shows  that  tide  minor,  Willie 
Jones,  had  no  gnudlan.  nor  that  be  had  no 
tether  in  this  stete.  nor  tbat  his  Uitha  anil 
mother  were  dead,  nor  does  It  show  tbat  tbe 
father  was  served  as  such,  either  In  the  sum- 
mons or  in  tbe  retnm.  And  yet  tbe  tact  is 
that  his  father  was  llvlnf;,  and  that  he  was 
a  codefendant,  and  that  he  had  a  copy  hand- 
ed to  him  by  name,  as  codefendant,  but  it 
was  not  shown  by  process  or  return  or  any- 
where tbat  he  was  the  father.  It  Is  perfectly 
obvious  tbkt  this  case  Is  different  from  Mc* 
Ilv(^  V.  Alsop  in  tbe  particular  being  dis- 
cussed. On  the  record,  ttierefore,  as  it  ap- 
peared to  this  court  when  the  opinion  was 
rendered  by  Oooper,  J.,  It  Is  clear  tbat  tbe 
decree  was  utterly  void,  and  the  lower  court 
had  no  jurisdiction  over  the  person  of  the 
minor,  Willie  Jones. 

Obnnsel  fw  appellants  insist  that  wheth^ 
tbe  coort  had  jurisdiction  depended  upon 
the  fact  of  service,  and  not.  upon  tbe  recita- 
tion of  tbat  fact  If  that  was  a  correct 
etetement  as  an  abstract  legal  proportion, 
It  no  way  helps  appellants.  For  tbe  fiict  is 
here  that  the  father  was  not  served  as 
father,  but  simply  as  a  cod^endant  An- 
other f&ct  is  that  nowhere  was  it  Shown 
that  there  was  no  guardian,  no  mother  or 
father.  Tbe  amendment,  to  avail  anything; 
must  necessarily  have  gone  far  beyond  tbe 
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prayer  for  amendment  and  taave  shown  not 
only  that  the  person  serred  was  the  father, 
but  also  that  there  was  no  guardian  In  this 
state.  In  truth,  the  prayer  was,  In  otTect,  to 
amend  the  process,  as  well  as  the  return.  It 
was  properly  refused. 

Before  passing  from  this  point,  we  call 
attention  to  the  fact  that  the  case  of  McU- 
Toy  T.  Aleop,  supra,  has  been  clearly  orer- 
ruled  by  the  case  of  Erwln  t.  Carson,  54 
Miss.  284.  So  tar  as  the  holding  In  the  for- 
mer that  tt  la  enou^  when  serving  a  minor 
who  has  no  father  or  guardian  In  the  atate, 
when  the  mother  Is  a  codefendant,  to  hand 
the  minor  a  copy,  and  the  mother  a  copy, 
not  as  mother,  and  part  of  service  on  tl^e 
minor,  but  as  a  codefendant,  the  court,  care- 
lessly enougb,  observes  that  'It  would  have 
been  an  Idle  ceremony  to  have  given  the 
mother  two  copies."  How  can  that  which  Is 
a  condition  of  jurisdiction  ever  be  "an  idle 
ceremony"?  If,  as  may  often  be  the  case, 
the  interests  of  the  minor  and  the  mother 
are  antagonistic,  bow  is  the  peremptory  man- 
date of  the  statute  complied  with  by  sim- 
ply giving  the  mother— the  surviving  parent 
—a  copy  in  ills  or  her  capacity  as  defend- 
ant only?  In  IngersoU  v.  Ingersoll,  42  Mlsa., 
at  p.  162,  that  great  common-law  Jnrlst,  Pey- 
ton, J.,  speaking  for  the  court,  said:  "The 
process  that  was  served  on  Caroline  Inger- 
soll should  have  also  been  served  on  her 
father,  mother,  or  guardian,  If  ahe  bad  any 
In  the  state;  and,  If  not,  that  fact  should 
be  stated  in  the  return,  In  order  to  Justify 
the  appointment  of  a  guardian  ad  Utem  for 
her."  In  Erwln  v.  Carson,  Campbell,  J.,  said 
the  court  was  asked  to  overrule  IngereoU  v. 
Ingersoll.  Instead  of  doing  that,  the  court 
distinctly  reaffirmed  It,  modifying  it  in  the 
single  respect  that  the  sheriff  should,  In  his 
return,  set  ont  that  there  was  no  father,  etc., 
in  the  county,  instead  of  in  the  state.  But 
In  all  other  respects  Ingersoll  v.  Ingersoll, 
on  mature  consideration,  and  In  meeting  a 
direct  assault  upon  It,  was  upheld  and  main- 
tained. Campbell,  J.,  says:  "As  the  process 
for  an  Infant  Is  to  be  served  on  the  fa- 
ther, mother,  or  guardian  *lf  he  have  any  In 
the  state,'  and  as  such  may  be  In  his  coun- 
ty, the  eheritr  should  return  that  he  has  ex- 
ecuted the  process  on  the  father,  mother,  or 
guardian,  or  that  there  Is  none  such  in  his 
county;  and  upon  this  return,  If  It  shows 
no  father,  mother,  or  guardian  in  that  coun- 
ty, it  may  and  should  be  shown  to  the  court 
that  the  infant  has  no  father,  mother,  or 
guardian  in  any  other  county  of  this  state, 
and  tills  fact  should  be  recited  in  the  decree 
for  the  appointment  of  a  guardian  ad  litem. 
Until  the  process  Is  executed  on  the  father, 
mother,  or  guardian,  or  It  Is  made  to  appear 
that  the  Infant  has  none  In  this  state,  the 
court  cannot  legally  appoint  a  guardian  ad 
litem  for  such  infant,  for  service  on  the 
father,  mother,  or  guardian,  if  any  in  this 
state,  is  part  of  the  required  service  on  the 
Infant"   Note  the  eqiresslon  "servloe  on  the 


father,  mother,  or  guardian,  If  any  In  this 
state,  la  part  of  the  required  service  on  the 
Infant"  This  is  squarely  In  conflict  with 
the  statement  that  one  copy  to  the  mothM', 
as  codefendant  Is  enough,  1^  McUvoy  t. 
Alsop.  The  copy  the  sheriff  served  on  the 
mother  In  that  case  was  given  her  In  her 
capacity  as  defendant,  and  most  emphat- 
ically not  "as  part  of  the  required  service 
on  the  minor."  The  whole  of  the  service 
the  statute  requires  on  the  minor,  and  not 
part  of  it.  Is  necessary  -to  give  Jurisdiction 
over  the  minor.  The  doctrine  thus  clearly 
announced  by  Campbell,  J.,  Is  undoubtedly 
the  true  construction  of  the  statute,  and  Is 
in  harmony  with  dedslons  elsewhere  on  the 
same  statute.  See  10  E^cy.  PI.  Sc  Ft.  pp. 
604,  607,  pointing  out  that  "where  the  per- 
son required  to  be  served  Is  also  a  party 
defendant"  aa  here,  he  must  be  specially 
served  for  the  infant.  In  order  to  bring  the 
latter  before  the  court,  citing  Cook  v.  Rog- 
ers, 64  Ala.  406;  Hodges  v.  Wise,  16  Ala.  60»: 
H^ms  T.  Cliadboume,  45  Wis.  60;  sod  oth- 
er cases.  We  regard  that  part  of  Mcllvoy 
T.  Alsop  as  oTermled,  ther^ore,  by  Erwln 
T,  Carson,  supra,  wbl<di  was  followed  and 
approved  in  Moody  t.  McDuff,  58  Miss.  751. 

There  Is  nothing  in  the  plea  of  the  statute 
of  limitations.  The  purchase  money  was  not 
paid-  Mrs.  Matthews  paid  no  purchase  mon- 
ey, did  not  even  credit  her  bid  (iZGi)  on  the 
decree,  and  did  not  take  possession  of  the 
land.  L.  H.  Matthews*  testimony  shows 
this.  She  conveyed  to  J.  B.  Jones  the  day 
of  the  purchase,  taking  his  notes.  He  never 
paid  anything.  J.  B.  Jonm  on  same  day 
conveyed,  for  $5,000,  to  Mrs.  N.  B.  Ford, 
taking  her  notes.  A  decree  was  rendered 
January  7,  1888.  for  $3,097,  amount  of  bal- 
ance of  vendor's  lien,  against  J.  B.  Jones, 
but  no  effort  was  ever  made  to  enforce  it 
because  of  the  reversal  of  the  original  de- 
cree by  the  Suiveme  Court  The  law  is  Im- 
perative in  requiring  actual  payment  No 
subterfuge  or  eham  payment  will'  do. 

Mrs.  Barlow  Is  not  connected  by  any  tes- 
timony with  the  facts  which  are  claimed  to 
estop  her  husband.  We  think  there  is  no 
merit  In  the  cross-appeaL  So  far  as  Mrs. 
Ford's  good  faith  is  concerned,  she  knew, 
through  her  attorneys,  all  that  was  In  the 
record,  or  ought  to  have  known;  and,  be- 
sides, this  statute  of  limitations  does  not 
mean  the  good  fhlth  of  a  purchaser  from  a 
purchaser.   Jeffries  v.  Dowdle,  61  Miss.  BOl. 

Affirmed  on  appeal  and  cross-appeal. 

CALHOON,  J.  (dissenting).  I  dissent  from 
the  affirmance  on  the  cross-appeal,  and  now 
give  my  view  of  the  law  and  facts.  The 
facts  I  atate  are  undisputed. 

On  September  6,  1879,  Mrs.  Matthews  con- 
veyed the  land  In  controversy,  together  with 
other  land,  to  Mrs.  Eliza  Jones,  for  $3,300, 
on  credit;  the  notes  for  the  piu'chase  price 
bearing  10  per  cent,  interest  per  annum  af^ 
er  January  1,  1880.  Mra,  Jones,  tbe  pur- 
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chaser,  died  Inteetate  on  September  10,  1880, 
before  tbe  Code  of  1880  became  the  law. 
Thereupon  her  hustmnd,  J.  B.  Jones,  took 
tbe  land  for  life  as  teoant  by  the  curtesy; 
and  ber  two  children  and  only  heirs,  Elugene 
H.  and  J.  W.  Jones,  became  the  owners  of 
tbe  fee,  subject  to  this  lUe  tenancy,  and 
they  all  three  held  subject  to  the  Tendor's 
lien  held  by  Mrs.  Matthewa.  On  November 
25,  1882,  Mrs.  Matthews  filed  her  bUI  In 
chancery  to  enforce  ha  lien,  mafclns  tlie 
surrlvlng  husband  and  two  children  parties 
defendant.  Of  these  children,  J.  W.  Jones 
was  a  minor.  Process  was  duly  issued  and 
served  on  all  three  of  the  defendants,  but 
served  on  all,  as  if  all  were  adults;  and  the 
record  nowhere  sbows  tbat  J.  B.  Jones  was 
tbe  father,  as  he  In  fact  waa,  of  the  minor, 
J.  W.  Jones.  In  the  proceeding,  however, 
on  motion  of  Mrs.  Matthews,  the  complain- 
ant, a  guardian  ad  litem  was  app<^ted  tar 
tbe  minor,  who  made  answer  for  Iilm,  pro 
confesso  was  taken  against  tbe  adults,  and 
final  decree  rendered  for  sale  of  the  land  to 
pay  tbe  lien  notes;  and  accordingly  sale 
was  made  by  a  commissioner  to  Mrs.  Mat- 
thews, tbe  complainant,  and  this  sale  was 
duly  confirmed.  On  April  10,  1883,  the  com- 
missioner conveyed  all  the  land  to  Mrs.  Mat- 
thews, the  purchaser,  and,  on  that  same  day 
Mrs.  Matthews  conveyed  all  the  land  to  J. 
B.  Jones,  and  on  the  same  day  J.  B.  Jones 
conveyed  the  720  acres  (being  part  of  It) 
which  are  the  subject  of  the  controversy 
now  before  us  to  Mrs.  N.  B.  Ford  for  fl.OOO 
cash,  and  $4,500  In  deferred  payments, 
which  were  given  to  Mrs.  Matthews  a&  col- 
lateral to  secure  tbe  debt  to  her  from  J.  B. 
Jones  for  tbe  purchase  money.  There  Is  no 
pretense  that  there  waa  anything  but  good 
faith  In  these  tranaactions,  or  that  there 
was  any  actual  notice  of  any  defect  in  tbe 
record.  Mrs.  Ford  in  March,  1886,  executed 
a  trust  deed  to  secure  a  loan  to  pay  Mrs. 
Matthews;  and  under  this,  and  a  renewal  of 
it,  the  appellees  and  croBS-appellants  claim, 
while  appellants  and  cross-appellees  claim 
as  heirs  of  Eugene  H.  Jones,  and  as  grantees 
of  J.  W.  Jones,  tbe  former  minor,  who  con- 
veyed on  May  0. 1899,  his  father,  J.  B.  Jones, 
having  died  in  April,  1899.  Now,  to  take 
up  the  thread  in  chronological  order,  nearly 
five  years  after  the  decree  establishing  the 
vendor's  Hen  of  Mrs.  Matthews,  and  the 
sale  under  It  to  ber,  and  her  deed  to  J.  B. 
Jones,  and  his  deed  to  Mrs.  Ford,  and  two 
years  after  Mrs.  Ford's  trust  deed,  J,  W. 
Jones,  tbe  minor,  who  reached  tbe  age  of 
majority  on  October  2,  18S7,  proceeded  to 
take  an  appeal  of  February  9,  1888,  from 
tbat  decree;  and  bis  appeal  resulted  In  re- 
versal for  the  sole  reason  that  the  record 
did  not  show  the  fact  that  J.  B.  Jones  was 
his  father,  so  as  to  make  the  process  regu- 
lar under  the  statute  requiring  service  on 
the  minor  and  his  fotber.  mother,  or  guard- 
ian. In  the  matter  now  Immediately  before 
us,  appellants  and  cross-appellees,  as  his 


grantees,  and  heirs  of  his  brother  Eugene  H. 
Jones,  deceased,  filed  their  bill  to  perpetually 
enjoin  sale  under  tbe  renewal  trust  deed  of 
Mrs.  Ford,  and  succeeded  as  to  the  half  in- 
terest of  J.  W.  Jones,  but  the  injunction  was 
dissolved  ai  to  Eugene's  balf,  and  both  aides 
appeal. 

The  decree  is  right  as  to  tbe  interest  of 
Eugene  H.  Jones,  and  wrong  as  to  tbe  other, 
In  my  opinion.  There  is  no  ground  for  dis- 
tinction between  the  two.  The  principle 
which  sustains  tbe  title  of  Mrs.  Ford,  and 
which  sustains  the  deed  of  trust  she  gave 
as  to  tbe  share  of  Eugene  H.  Jones,  Is  that 
the  reversal  of  the  decree  after  the  purchase 
by  Mrs.  Ford  did  not  affect  her  rights,  nor 
those  derived  from  her.  The  same  princi- 
ple applies  as  well  to  tbe  balf  interest  of  J. 
W.  Jones,  the  former  minor,  on  account  of 
tbe  defective  service  of  summons  on  whom 
the  decree  was  reversed.  In  fact,  the  minor 
was  duly  served  with  summons,  and  so  was 
his  father.  J.  B.  Jones,  and  tbe  court  had 
jurisdiction;  but,  this  not  being  affirmatively 
shown  by  the  record,  tbe  reversal  occurred. 
The  decree  was  not  void,  nor  subject  to  col- 
lateral attack,  hut  was  good  until  reversed, 
and  a  sale  uuder  It  before  appeal  from  it 
was  good,  unless  it  be  true  that  this  rule 
docs  not  apply  where  the  complainant  pur- 
chases, and  at  once  sells  to  a  third  person  in 
good  faith  and  for  value.  It  Is  generally 
agreed  that,  where  a  stranger  bnys  under  a 
judgment  or  decree  nnappealed  from  and  un- 
reversed, his  title  is  unaffected  by  the  re- 
versaL  Some  cases  hold  tbat  the  same  pro- 
tection is  accorded  to  a  purchase  by  a  party 
to  the  suit,  and  a  number  hold  that  the 
grantee  of  a  plaintiff  or  complainant  thus 
purchasing  is  entitled  to  full  protection,  t 
am  unable  to  perceive  any  good  reason  for 
denying  to  a  party  who  buys  from,  a  plain- 
tiff or  complainant,  who  has  purchased  un- 
der a  judgment  or  decree  unappealed  from 
and  not  superseded,  the  same  protection  af- 
forded to  one  who  buys  at  the  sale  under  a 
judgment  or  decree  unappealed  from  and  not 
superseded.  Without  announcing  any  defin- 
ite opinion  as  to  this,  I  hold  that  on  the 
facts  of  this  case  the  title  of  Mrs.  Ford  is 
to  be  treated  precisely  as  If  she  Iiad  bid  at 
the  sale  by  the  commiasioner,  and  was  un- 
affected by  the  reversal.  Mrs.  Matthews 
waa  the  mere  conduit  through  which  title  to 
part  of  the  land  waa  vested  in  Mrs.  Ford, 
while  title  to  tbe  other  party  was  vested  in 
J.  B.  Jones,  the  father  of  E.  H.  and  J.  W. 
Jones,  all  in  pursuance  of  a  previous  ar- 
rangement for  that  result;  and  I  find  no  dif- 
ficulty in  treating  the  case  as  if  Mrs.  Ford 
bad  purchased  at  the  sale  by  the  commis* 
sloner,  In  which  case,  by  the  authorities  gen- 
erally, her  title  would  have  been  unaffected 
by  Uie  subsequent  reversal  of  the  decree. 
This  is  not  a  case  where  there  was  no  pro- 
cess served  on  the  minor,  J.  W.  Jones,  In 
which  case  the  decree  would  have  been  void 
as  to  him.  He  was  served,  and  bla  father 
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was  •arred,  and  tbe  court  had  InriadictlDii  of 
the  BQbject-matter  and  the  person;  but  tbe 
record  did  not  sbow  the  whole  truth.  In  that 
It  does  not  show  anywhere  tbe  actual  fact 
that  J.  B.  Jones  was  the  father  of  the  minor. 
So  I  say  the  decree  of  tbe  minor  was  not 
void,  but  Tolclable  only,  and  tbe  title  of  the 
Innocent  purchaser  good.  Campbell  t.  Hays, 
41  MlsB.  561;  Hanks  t.  Neal.  44  Miss.  212; 
Harrington  T,  Wofford,  46  Miss.  81;  Chris- 
tian T.  O'Neal.  46  Miss.  669;  Cocks  t.  Sim- 
mons. B7  Miss.  183;  McLemore  t.  C^  etc, 
R.  Co.,  S8  MlBS.  614;  Rlgby  T.  Lefevre.  B8 
Miss.  639.  Whatever  rights  Mrs.  Ford  bad 
to  tbe  whole  property  she  bought  went  as 
security  to  cross-appellees  under  tbe  first 
trust  deed.  It,  of  course,  therefore  gave  the 
power  to  resort  to  tbe  whole  property,  not 
half  of  it.  to  tbe  extent  of  het  rights,  in  Ba^ 
lafaction  of  the  debt  It  secured.  Now,  it  Is 
not  denied  that  Mrs.  Ford  was  an  Innocent 
purchaser  for  valne,  with  no  actual  notice 
of  the  technical  defect  in  the  sheriff's  return 
ni>on  a  valid  process,  and  one  validly  serv- 
ed, as  a  matter  of  fact  So.  if  Mrs.  Ford 
bad  been  the  party  attacked,  and  could  sac* 
ceeafully  defend,  if  she  had  never  executed 
any  trust  deed.  It  is  plain  that  her  grantee 
in  her  oldest  trust  deed  can  also  snccessfully 
defend.  That  she  could,  I  do  not  think  a 
matter  of  doubt:  the  defect  in  the  sheriff's 
return  making  tbe  decree  voidable,  and  not 
void,  and  a  purchaser  under  it,  before  ap- 
peal, being  protected,  by  what  I  regard  the 
great  weight  of  reason  and  authority.  In 
this  view,  the  Junior  trust  deed  and  tbe  ac- 
tion of  tbe  Barlows  cut  no  figure  in  tbe 
case,  and  it  is  Immaterial  whether  or  not 
Mrs.  Ford  has  any  Interest  in  this  litigation, 
or  whether  or  not  the  security  of  the  trust 
deed  may  be  enough  on  one-half  tbe  720 
acres  of  land.  The  two-year  statute  of  limi- 
tations bars  appellants  and  cross-appellees. 
Tbe  sftle  was  in  good  faith,  and  tbe  pur- 
chase money  paid  for  the  land  bought  by 
Mrs.  Ford,  and  it  was  possessed  by  her. 
All  the  conditions  prescribed  by  tbe  benef- 
icent Btatnte  (Code  1880,  |  2893)  e^st,  and 
no  reason  appears  for  failure  to  apply  this 
statute  to  the  part  of  the  land  purchased  by 
Mrs.  Ford.  The  t&ct  that  these  conditions 
do  not  apply  to  the  other  part  of  the  land 
sold  nnder  the  decree  of  Mrs.  Mstthews  Is 
no  reason  for  not  applying  tbe  statute  to  tbe 
land  conveyed  to  Mrs.  Ford.  Summers  v. 
Brady,  66  Miss,  lb;  Payment  <a  the  pur- 
chase money  to  the  complainant  Mrs.  Mat- 
thews la  as  good  as  If  paid  directly  to  tbe 
commissioners.  Natcbea  Ins.  Ga  v.  Helm. 
18  Smedes  ft  M.  183. 

I  think  this  case  shonld  be  affirmed  on 
direct  appeal,  reversed  on  cross-appeal,  and 
decree  here  Assolving  ttie  Injanctlon  In  toto, 
msmlssing  tbe  original  and  amended  bills, 
and  fbr  ^00,  the  agreed  attorney's  fee  on 
dissolution  of  the  injunction,  and  all  costs  In 
this  court  and  the  court  below  to  be  taxed 
against  aj^ellants  and  cross-appelleeiL 


ABH8TR0NO  OWBN& 

(Suprane  Court  of  HisMppL  Oct  12,  1908.) 

BTATUTB    OF    FRADDS-TARIANCB    OT  CON' 
TBACT8— PAHOI*  SVXDENCB-SBCDRITT 
FOB  DBBIt-^SDBANCB  POUOY. 

1.  In  view  of  the  history  of  the  statute  of 
frands  and  the  proTisions  of  the  Mississippi 
statute  (Rev.  Code  1892,  |  4233)  providing  that 
deeds  or  other  writings  absolnte  on  their  face, 
where  the  maker  parts  with  tlie  possession  of 
the  property  conreyed,  shall  not  be  shown  by 

Earol  to  be  mortgages,  nnless  In  case  of  fraud 
I  their  procurement  such  section  applies  only 
to  tangible  proper^,  and  does  not  embrace  tbe 
transfer  of  life  Insurance  policies  during  the 
life  of  tile  assured,  which  may  bs  shown  to  bs 
mere  secnritiea  for  debt 

Appeal  from  Chancery  Court,  Warm 
Oonnty;  W.  F.  8.  Tentresa,  Ohanc^lor. 

flolt  hy  Mattle  T.  Owens  against  a  B. 
Armstrong.  From  a  decree  for  complainant, 

defendant  appeals.  Affirmed. 

Edward  J.  Owens,  tbe  husband  of  ai^>^ 
lee,  in  his  lifetime  took  a  policy  of  insur- 
ance in  tbe  New  York  lAfe  Insurance  Com- 
pany for  ¥2,500,  payable  to  his  wife,  appellee. 
Mr.  and  Mrs.  Owens  afterwards  assigned 
tills  p<dlcy  to  appellant  Armstrong,  execut- 
ing the  following  written  assignment:  **For 
value  received  we  hereby  assign  and  trans- 
fer unto  C.  B.  Armstrong  of  Vlcksbtn^  Miss, 
tbe  Policy  of  Insurance  known  as  No.  728.- 
848,  Issued  by  tbe  New  York  Life  Insurance^ 
upon  the  life  of  Edward  J.  Owens,  of  Tlcks- 
burg.  Miss.,  and  all  dividend,  benefit  and  ad- 
vantage to  be  had  or  derived  therefrom,  sub- 
ject to  tbe  conditions  of  the  said  policy,  and 
to  tbe  Rules  and  Begnlatious  of  the  Com- 
pany." Edward  J.  Owens  afterwards  vrrote 
the  New  York  Ufe  Insurance  Company  to 
change  tbe  beneficiary  In  the  policy  from 
Mattie  T.  Owens  to  Cliarlea  E.  Armstrong, 
which  vras  done.  Edward  J.  Owens  died, 
and  bis  widow,  Mrs.  Mattie  T.  Owens,  filed 
the  bill  in  this  case  against  Armstrong  and 
the  Insurance  company  in  tbe  chancery  court 
of  Warren  county,  charging  that  she  and  her 
husband  made  the  assignment  to  secure  a 
loan  made  by  Armstrong  to  her  husband, 
and  that  the  writing,  though  absolnte  on  its 
face,  was  Intended  to  be  a  mortgage  only, 
and  sought  to  restrain  tbe  New  York  Life  In- 
surance Company  from  paying  the  money  to 
Armstrong,  and  to  recover  tbe  money  due  on 
tbe  policy  herself.  Graslderable  testimony 
was  taken  by  both  parties  on  the  question  as 
to  tbe  agreement  at  the  time  tbe  assignment 
was  made.  It  is  not  necessary  to  set  this 
out  but  it  Is  sufficient  to  say  that  it  was 
conflicting  as  to  what  tbe  agreement  was. 
From  a  decree  for  complainant  defendant 
appeals.  It  is  insisted  by  counsel  for  ap- 
pellant that  nnder  the  statute  of  frands  a 
writing,  such  as  this,  absolute  on  its  face; 
cannot  be  proved  1^  parol  evidence  to  be  a 
mortgage. 


f  1.  Sm  Chatttf  Msrtiam  v«L  1^  Omt  Dig.  I II 
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S.  M.  Shelton,  for  appellant  McLauiin, 
Armlstead  &  Brien,  tor  appellee. 

CALHOON,  J.  We  conclude  from  the 
vhole  history  of  the  statute  of  frauds  from 
29  Charles  II  down,  and  from  the  matter  of 
our  own  stetnte,  and  the  collocation  of  sec- 
tion 4233  of  the  Code  of  1S92,  that  the  refer- 
ence to  that  section  1b  to  Tislble,  tangible 
property,  and  does  not  embrace  the  transfer 
of  a  policy  of  life  Insurance  dorins  the  life 
of  the  assured,  as  In  the  records  before  as; 
and  that  such  transfers,  as  in  cases  of  eyen 
land  before  that  section  was  enacted,  may 
be  shown  to  be  in  fact  mere  securities  for 
debt  Much  incompetent  testimony  appears 
In  the  record,  but  the  chancellor  reserved 
ruling,  and  decided  on  the  competent  evi- 
dence. He  Is  sustained  by  the  testimony  of 
Birchett  as  to  the  conTersatlon  he  heard  be- 
tween Owens  and  Armstrong,  and  by  the 
testimony  of  Conway,  and  we  do  not  feel 
authorized  to  dlatnrb  Ms  condtutom. 

Affirmed. 

<U8  Ala.  SM) 

SCHOLZD  T.  SLOSS-SHEmSIU)  STBBL 

ft  IRON  00. 
(Supreme  Gonrt  of  Alabama.   Nor.  12»  1908.) 

RAIUIOADB-INJTTRT  TO  TRATBILER  AT  CROOB- 
INO— INSTBUCTIONS-EVIDBNCa. 
1.  Where,  in  an  action  against  a  railroad  com- 
pany for  Injuriei  sustained  by  a  traveler 
tbroagh  a  coUlalon  at  a  highway  crossing,  thera 
was  evidence  antbohzing  a  finding  that  the 
employ^B  in  charge  of  tbe  engine  were  guilty  of 
negligence  which  was  the  proximate  cauAe  of 
the  injury,  an  instruction  that  if  the  engine 
bad  on  headlights  liuniing  brightly,  and  its 
speed  did  not  exceed  four  miles  an  hour,  and  if 
the  engineer,  on  discovering  that  plaintiff  at- 
tempted to  cross  the  track,  did  all  that  could 
have  been  done  to  stop  the  raglDe,  then  defend- 
ant was  not  liable,  was  erroneoiis,  as  withdraw- 
ing fftnn  the  Jury  the  evidence  taidlng  to  show 
negligence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty: A.  A.  Colonan,  Judge. 

Action  by  Herman  Scholse  against  the 
Blosa-Slieffleld  Steel  &  Inn  Company.  From 
a  jodgmrat  for  defendant,  plalntUE  appeals. 
Reversed. 

The  plaintiff  was  riding  along  First  avenue 
of  the  city  of  Birmingham  ia  a  buggy.  The 
railroad  track  of  tbe  defendant  crossed  First 
avenue  between  the  city  of  Birmingham  and 
Avondale.  While  driving  across  the  track 
of  the  defendant  company  at  a  point  where 
It  crossed  First  avenue,  the  buggy  In  which 
the  plaintiff  was  riding  was  struck  by  an 
engine  operated  on  the.  defendant's  road; 
and  the  buggy,  horse,  and  harness  were  in- 
jured, and  the  plaintiff  suffered  personal  In- 
juries. It  Is  to  recover  damages  for  these 
Injuries  that  the  present  suit  Is  brought 
The  plaintiff  excepted  to  the  courTs  giving 
S5  80.-21 


the  charge  requested  by  defendant:  "(S)  If 
the  jury  believe  from  the  evidence  that  ftt 
the  time  of  the  accident  complained  of,  the 
defendant's  engine  had  on  It  two  headlights, 
one  on  the  front  end,  and  the  other  on  the 
rear,  and  that  said  headlights  were  brightly 
burning,  and  if  they  further  believe  from  the 
evidence  that  the  engine  at  the  time  of  the 
accident  was  crossing  First  avenue  at  a  rate 
of  speed  not  exceeding  four  miles  an  hour, 
and  that  as  aoon  as  tbe  engineer  discovered 
that  the  plaintiff  would  attempt  to  cross  the 
track,  he  (tbe  engineer)  applied  the  brakes, 
reversed  the  engine,  and  sanded  the  track, 
and  that  this  was  all  that  be  could  have 
done  to  stop  the  engine,  then  the  defendant 
was  guilty  of  no  negligence,  and  the  Jury 
must  return  a  verdict  in  favor  of  tbe  defend- 
ant" 

A.  O.  Lane,  for  appellant 

McOLELLAN.O.J.  The  plaintiff ,  Scbolie^ 
sustained  Injuries  to  his  property  and  person 
through  a  collision  of  an  engine  of  the  de- 
f«idant  at  tbe  crossing  of  a  public  road  with 
his  buggy  as  he  was  proceeding  in  It  along 
the  public  road.  The  first  count  of  tlie  com- 
plaint ascribes  those  Injuries  to  "the  negli- 
gence of  defendant's  employde  In  charge  of 
said  engine  In  the  management  and  opera- 
tion of  said  engine."  There  was  evidence 
upon  which  It  was  open  to  the  Jury  to  find 
tiiat  defendant's  employes  in  charge  of  the 
engine  were  guilty  of  negligence  In  falling  to 
blow  the  whistle  or  ring  tbe  bell  of  the  en- 
gine as  it  approached  the  crossing,  and  this 
negligence  had  a  proximately  causal  connec- 
tion with  the  Injuries  Inflicted.  The  railway 
track  approached,  crossed,  and  proceeded  be- 
yond the  public  road  on  a  curve.  There  was 
evidence  upon  which  the  Jury  had  a  right 
to  conclude  that  the  engineer,  as  be  ap- 
proached the  crossing  on  this  curved  track, 
could  not  see  one-fourth  of  a  mile  ahead,  and 
that  he  did  not  approach  tbe  crossing  at  such 
speed  as  to  be  unable  "to  prevent  an  acci- 
dent In  the  event  of  an  obstruction  on  the 
crossing"  (Code  1896,  S  3440);  and  It  was 
for  the  jury  to  find  whether  this  dereliction 
was  tbe  proximate  cause,  of  the  collision. 
The  third  charge  given  at  the  request  of  the 
defendant  took  all  this  evidence  away  from 
the  jury,  and  required  them  to  find  the  de- 
fendant guiltless  of  negligence  upon  their  be- 
lief of  certain  otber  distinct  and  Independent 
facts.  It  would  not  In  view  of  the  tenden- 
cies of  the  evidence  to  which  we  have  al- 
luded, necessarily  follow  from  the  hypothe- 
ses of  charge  8  that  the  defendant  was 
guilty  of  no  damnifying  negligence,  and  the 
giving  of  the  charge  was  an  error  for  which 
tbe  Judgment  of  the  circuit  court  must  be  re- 
versed. The  cause  vrlil  be  remanded. 

Reversed  and  remanded. 
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(Sapreme  Coart  of  Alabama.    Not.  12,  1903.) 

HOHBSTBAD— SXEOfPTION  —  CZJIIH  —  CONTEST 
—ISSUES— UNDIVIDED  INTER- 
EST—PARTITION. 

1.  Code  1896.  §  2047,  proTides  that  a  contest 
of  a  claim  of  homestead  made  bj  an  execution 
debtor  must  be  filed  within  10  dsja  of  notice 
of  the  claim,  and  section  2062  enacts  that  a 
contest  stiall  stand  for  trial  at  the  first  term 
after  return  of  process.  Bdd,  that  no  want  of 
diligence  on  the  part  of  a  contestant  In  the 
prosecntlon  of  his  contest  is  to  be  impoted 
where  the  affldavit  la  filed  within  the  required 
time,  and  the  cause  tried  at  the  required  term. 

2.  An  adjourned  term  of  court  is  for  all  par- 
poses  a  mere  continuation  of  the  regular  term. 

SLOode  1806,t  2052.provIdM  that  the  issues 
on  the  contest  of  a  claim  of  bomMtead  shall  be 
framed  under  direction  of  the  court.  An  ezecn- 
tion  debtor  having  pven  notice  of  a  claim  of 
homestead,  the  creditor  filed  a  contest,  stating 
that  the  lot  was  not  nsed  as  a  homestead,  and 
that,  If  occnnled  aa  snch,  it  was  prior  thereto, 
subject  to  a  lien  in  behalf  of  contestant's  judg- 
ment, and  was  still  subject  thereto.  The  issues 
tendered  by  the  creditor  were  that  the  lot  was 
not  used  as  a  homestead  when  execution  was 
levied,  that  the  creditor  had  recovered  a  Judg- 
ment on  a  certain  day  for  a  certain  sum,  and 
that  a  certificate  thereof  was  filed  In  the  pro- 
bate court  that  at  that  time  the  debtor  owned 
an  undivided  third  In  the  lot  levied  on,  and  an 
nndlWded  third  in  two  other  lots;  that  none  of 
them  were  need  as  a  homestead  at  that  time; 
and  that  snbseqnently  to  said  registration  the 
defendant  and  his  co-tenants  partitioned  said 
lots  between  them,  and  the  defendant  convey- 
ed to  Ills  co-tenants  his  one-third  interest  In 
each  of  the  other  two  lots,  and.  In  consideration 
thereof,  his  two  co-tenants  each  conveyed  her 
one-third  interest  in  the  lot  levied  upon  to  the 
defendant.  Held,  that  objections  to  the  issue 
were  not  well  taken,  since  no  injury  could  have 
resulted  to  the  debtor  from  the  particularity  of 
the  issues  aa  compared  with  the  contest,  and 
the  forming  of  the  issues  was  within  the  court's 
discretion. 

4.  Code  1896,  |  8172.  enacta  that,  where  a 
partition  is  had  by  judicial  proceedinga,  a  lien 
shall  be  a  charge  only  on  the  share  arafgned  to 
the  debtor  tenant.  Beld,  that  where,  prior  to 
a  partition  without  suit,  one  of  the  co-tenants 
had  a  homestead  interest  in  an  undivided  third 
of  one  lot,  and  he  also  had  an  undivided  third 
In  two  other  lots,  not  subject  to  a  homestead 
exemption,  all  of  which  thirds  owned  by  him 
were  subject  to  the  lien  vt  a  properly  registered 
Judgment  and  by  the  partition  Ee  acquired  the 
Interests  of  his  co-tenanta  in  the  lot  In  which 
he  had  a  homestead  Interest,  such  interests  ac- 
quired by  him  were  not  relieved  from  the  Jodg> 
meat  lien. 

5.  AcU  1888-99,  p.  34,  provide  that  a  Judg- 
ment filed  and  registered  by  the  judge  of  pro- 
hate  shall  be  a  lien  on  the  debtor's  lands.  Held, 
that  where  an  execution  creditor  claimed  that 
he  had.  by  registry  of  his  Judgment,  acquired 
a  lieu  on  an  undivided  interest  of  the  execution 
debtor,  which  had  subsequently  been  allotted  to 
the  debtor  in  severalty,  the  certificate  of  the 
judgment  indorsed  and  filed  by  the  probate 
Judge  was  material  and  relevant. 

6.  An  objection  that  a  certificate  of  Judgment 
was  not  material  and  relevant,  and  that  it  be 
excluded  because  not  shown  to  be  a  portion  of 
the  files,  did  not  raise  the  question  as  to  wheth- 
er It  was  the  best  evidence. 

7.  The  fact  that  the  certificate  itself  is  with- 
drawn from  the  office  of  the  cleric  does  not  de- 
stroy the  lien  of  the  Judgment 

8.  On  a  contest  of  a  claim  of  homestead  ex- 
emption, the  evidence  on  one  of  the  issues  sub- 
mitted by  plaintiff  having  been  undisputed,  the 
court  properly  charged  that,  if  the  jury  believed 


the  evidence,  they  should  find  for  plalntlft  on 

snch  issue. 

9.  Where  a  judgment  has  been  registered  in 
the  office  of  the  Judge  of  probate  so  as  to  be- 
come a  Uen  on  lands  of  tue  defendant,  under 
Code  1890,  H  1920,  1921,  the  proprar  method  of 
enforcing  the  Judgment  la  1^  execntion  under 
Acts  18^99,  p.  S4. 

10.  Where  one  owns  an  nndivlded  one-third  in- 
terest in  a  lot,  and  uses  and  occupies  ft  in  con- 
nection with  the  lot  on  which  the  main  part 
of  his  residence  is  situated,  such  interest,  to- 
gether with  the  lot,  not  exceeding  $2,000  in 
Talne^  is  subject  to  homestead  exemption. 

Appeal  from  Olrcoit  Court,  Mobile  Coun- 
ty; Wm.  8.  And»Bon.  Judge. 

Contest  between  the  Qllbert  Manufactur- 
ing Company  and  J.  Philip  Emrlch  on  a 
claim  of  homestead  exemption  made  by  the 
latter  on  the  levy  of  an  execution  against 
him  in  favor  of  the  Gilbert  Bfanafacturing 
Company.  From  a  Judgment  in  favor  of  the 
execiitloa  creditor,  Emrlch  appeals.  Af- 
firmed. 

The  appellee,  the  Gilbert  Manofactnrlng 
Company,  recovered  against  the-  appellant, 
John  Philip  Emrlch,  a  judgmoit  In  the  Mo- 
bile circuit  court  for  debt,  f373.S0,  and  costs, 
June  21.  1896.  On  June  28,  1898,  a  certUt- 
cate  of  the  Judgment  was  filed  and  resrlster- 
ed  in  the  office  of  the  Judge  of  probate  of 
said  county.  In  acctn^nce  with  section  1920 
of  the  Code  of  1896.  At  that  date  the  de- 
fendant, J.  P.  Emrlch,  Lnla  Emrlch  Oilllng- 
liam,  and  Emma  Emrlch  Schumacher  owned 
Jointly  and  equally,  as  tenants  In  eommoo. 
three  pieces  of  property,  situate  in  the 
of  Mobile,  to  wit  a  house  and  lot  cn  the 
west  side  of  Scott  street  second  north  of 
Charleston  street,  the  sontli  half  of  the  lot 
on  the  west  side  of  Scott  street  third  north 
of  OharlestoD  street,  and  a  lot  on  the  soath- 
west  corner  of  Bayon  and  Elmira  streets, 
all  of  whlcb  they  had  Inherited  from  their 
father.  These  three  co-tenants  acquired  said 
property  as  the  only  heirs  of  John  P.  Em- 
rlch, Sr.,  deceased.  Before  tabi  death,  John 
P.  Emrlch,  Sr.,  had  conveyed  to  defendant 
John  P.  Bmricb,  the  north  half  of  the  lot  on 
the  west  side  of  Scott  street  third  north  of 
Charleston  street;  and  defendant  was  then, 
and  is  now.  living  on  this  north  half.  Near- 
ly two  years  after  the  registration  of  plain- 
tlfTs  Judgment  to  wit.  May  14,  1900,  these 
three  heirs  divided  the  property,  and  ex- 
changed deeds,  whereby  the  lot  on  the  west 
side  of  Scott  street,  second  north  of  Charles- 
ton street  was  conveyed  to  Mrs.  Gllllng- 
ham,  the  south  half  of  the  lot  on  the  west 
side  of  Scott  street,  third  north  of  Charles- 
ton street,  was  conveyed  to  defendant,  John 
P.  Emrlch,  and  the  lot  at  the  southwest  an> 
ner  of  Bayou  and  Elmira  streets  was  con- 
veyed to  Mrs.  Schumacher;  the  only  con- 
sideration being  the  exchange  of  Interests 
by  and  between  the  several  co-tenants  In  the 
partition.  On  Jane  27,  1901,  execution  was 
levied  upon  the  south  half  of  the  lot  situate 
on  the  west  side  of  Scott  street  third  north 
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of  <3hmrlestos  itreet;  this  wmtli  half  of  said 
lot  being  tbat  which  was  owned  jointly  by 
the  three  Emrlch  haSn  at  the  time  uid  Judg- 
ment was  rendered  and  the  eertiflcate  regis- 
tered, and  tor  needy  two  years  thereafter. 
Defendant  filed  with  the  sheriff  his  claim  of 
homestead  ezonptton  In  the  whole  lot,  which 
included,  of  coarse,  the  sonth  half  thereof, 
open  which  the  lery  been  made.  The 
plaintiff,  through  one  of  Its  attonwys,  filed 
an  affldavit  of  contest  of  claim  of  exemp- 
timu  lnt»posed  by  the  defendant  In  this 
alBdaTlt  of  cmtest  the  alBant  stated  apoo 
oath  that,  In  bis  belief,  '^nld  claim  la  111- 
▼alld.  In  that  it  claims  the  property  lerled 
open  as  a  part  of  defendants  homestead, 
and  affiant  belleres  tbat  it  to  not  used  and 
DGcqpled  as  defendants  liomestead;  further, 
that.  If  It  la  now  so  used  and  occupied,  that 
^rlor  to  sudi  use  It  was  subject  to  a  Iton  In 
behalf  of  plalntUTs  judgment,  and  Is  now 
subject  therstOh  Affiant  fiffther  says  tbat  he 
belleres  tbat  the  pn^erty  described  In  the 
claim  of  enmptlon  exceeds  in  value  two 
thousand  dollars,  and  that  the  portion  levied 
upon  can  be  scvarated  from  dtfendant's 
hfnnestead  proper,  and  is  subject  to  this 
levy."  The  defendant  mored  to  quash  the 
execution,  and  to  strUce  from  the 'file  the 
contest  of  claim  of  exemptions,  upon  tbe 
grounds  tbat  no  siuih  sffldavlt  of  contest  of 
the  claim  of  exemptions  has  been  filed  by 
tbe  plaintiff  aa  required  by  statute  and  be- 
cause tbe  contest  does  not  comply  with  the 
requiremaitB  of  the  statute  authwlzlng  a 
contest  of  the  claim  of  exnnptUms.  Bach 
of  these  motions  was  overruled.  Thereupon 
the  defendant  demurred  "to  the  affidavit 
filed  in  this  cause  by  the  plaintiff  contesting 
defendant's  claim  of  exemptions,"  assigning 
many  grounds  for  said  demurrer.  This  de- 
murrer was  overruled.  These  rulings  were 
had  at  a  term  ot  the  court  which  adjourned 
on  February  1,  1902.  On  said  Ist  day  of 
February,  1902,  which  was  tbe  laat  day  of 
the  term  of  the  court,  an  adjourned  term 
was  ordered  by  tbe  court  on  account  of  tbe 
congested  condition  of  the  docket,  and  all 
the  causes  then  pending  In  said  court  were 
contizmed  under  a  general  order  of  contlpu- 
ance.  The  adjourned  term  at  tbe  court  com- 
menced on  February  17,  1002,  On  February 
6,  1902,  tbe  defendant  filed  a  written  mo- 
tion tar  Judgment  against  tbe  plaintiff  tm 
the  costs  of  levy  and  contest,  and  to  have 
the  prc^erty  levied  upon  released.  This  mo- 
tion, igwn  b^ng  heard  at  the  adjourned 
term  of  the  court,  vras  ovomled.  At  the  ad- 
journed term  of  the  court  the  plaintiff  ten- 
dered, under  the  dlrectlra  of  the  court,  four 
Issues,  tbe  substance  of  which  is  sufficiently 
shown  In  the  opinion.  The  defendant  ob- 
jected to  each  of  the  issues  tendered  by  the 
plaintiff,  numbered  1,  8,  snd  4,  separately. 
Tbe  court  overruled  eadi  objection,  and  to 
each  of  thes^  rulings  the  defendant  duly  ex- 
cepted. The  plaintiff  Introduced  evidence 
tending  to  show  the  facts  as  above  set  out^ 


and  Introduced  further  evidence  tending  to 
ahow  that  the  property  claimed  by  the  de- 
fendant as  a  homestead  was  vrorth  (2,000. 
The  plaintiff  also  Introduced  In  evldoice  the 
jadgm«it  recovered  by  It  against  the  d^«id- 
ant  Tbe  defendant  objected  to  the  Intro- 
dnctlon  of  this  judgment  In  evidence  iq>on 
tbe  ground  that  it  was  immaterial  and  ir- 
relevant Tbe  plaintiff  Introduced  In  evi- 
dence the  certlflcato  of  Judgment  Issued  by 
the  clerk  of  tlie  chrcult  court  of  Uoblle  coun- 
ty, wherein  the  Judgment  vnu  recovered, 
which  was  filed  for  record  In  tilie  office  of  the 
Judge  of  probate.  It  was  shown  by  the  tes- 
timony of  the  clerk  in  tbe  office  of  the  Judge 
of  probate  that  said  cotiflcato  had  been 
filed  In  said  office,  and  had  been  recorded  In 
Qie  book  kept  for  such  purposes.  Upon  the 
examination  of  said  clerk,  it  was  shown  that 
tbe  certificate  which  was  Introduced  In  evi- 
dence was  not  taken  from  the  office  of  the 
judge  of  probate,  and  was  not  on  file  In  that 
<USlce.  Thereupon  the  defendant  moved  to 
exclude  the  certificate,  "because  It  Is  shown 
that  it  Is  not  a  potion  of  tbe  flies  of  the 
Judge  of  probate's  office."  The  court  over- 
ruled this  motion,  and  tbe  defendant  duly 
excepted.  The  defendant  introduced  evi- 
dence tending  to  diow  that  he  was  occupy- 
ing a  lot  which  bad  been  levied  on.  together 
with  the  adjolnli^  lot,  as  a  homMtead,  and 
was  so  occupying  it  at  the  date  ot  the  levy 
of  the  execution,  and  that  the  two  lote  to- 
gether, wlilch  were  occupied  by  him  as  a 
homestesd,  were  not  worth  uoeedlng  |2,000. 
Upon  the  introduction  ot  the  evidence,  the 
court,  at  the  request  of  tbe  plaintiff,  gave 
to  the  Jury  the  following  vrrltten  charges: 
"(1)  I  charge  you  that  if  yon  believe  tbe  evi- 
dence, yon  must  find  for  the  plabitlff  on  the 
fourth  issue  in  this  case.  (2)  If  tbe  Juiy  be- 
lieve from  the  evidence  that  the  whole  prop- 
erty exceeds  |2,000  In  mlue,  tb^  will  find 
the  second  issue  for  the  plaintiff.**  Tbe  de- 
fendant separate^  excepted  to  the  giving  of 
eadi  of  these  charges,  and  also  s^arately 
excepted  to  the  court's  refusal  to  give  each 
of  the  following  charges  requested  by  him: 
"(1)  If  the  Jury  believe  from  all  tbe  evidence 
that  the  hmnestead  as  chiimed  by  the  de- 
fendant does  not  exceed  In  value  12,000,  they 
must  find  a  verdict  for  the  defendant  (2) 
If  the  Jury  believe  from  all  the  evidence  tlut 
the  land  levied  upon  by  the  execution  la 
part  of  the  homestead  of  the  defendant  they 
must  find  for  the  defendant  (3)  It  the  Jury 
believe  from  all  the  evidence  that  the  prcq)- 
erty  levied  upon  was  used  and  occupied  as 
a  homestead  when  tbe  execution  in  this  case 
was  levied,  they  must  find  a  verdict  for  the 
defendant  (4)  If  the  Jury  believe  fnmi  all 
the  evidence  that  the  property  claimed  as 
exempt  does  not  exced  in  value  $2,000,  they 
must  iind  a  verdict  for  the  defendant  (5) 
If  the  Jury  believe  all  the  evidence,  th^ 
mnst  find  a  verdict  for  tbe  defendant  on  the 
issue  numbered  four."  The  jury,  by  Ite  ver- 
dict found  the  first  and  third  Issros  in  fa- 
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▼or  of  the  Oefendant,  and  the  seccmd  and 
fonrtfa  Issues  for  the  plaintiff.  Thoeiqran 
judgment  was  rendered  declaring  the  plain- 
tiff was  oitltled  to  a  lien  upim  an  tindlTlded 
two-thirds  Interest  In  the  property  levied  on. 
unda  the  execution  In  said  cause,  and  mder- 
ing  that  the  same  he  sold  fin-  the  satisfaction 
ot  plaintiff's  Judgment,  tvwi  which  said  ex- 
ecution, was  Issued. 

Fredk.  Q.  Bromberg,  for  appellant  N.  EL 
StaUworth  and  Wm.  B.  Inge,  for  appellee. 

TYSON,  J.  The  affldavit  of  contest  of 
claim  of  homestead  exemptions  in  this  case 
is  omceded  by  appellant's  counsel  to  contain 
one  unassailable  ground.  The  d^nrro-  and 
motion  interposed  to  It  challenge  It  in  Its  en- 
tirety* Bach  was  therefrae  properly  orer* 
ruled. 

The  insistence  that  defendant's  motion  to 
quash  the  levy  of  the  execution  should  have 
been  smnted.  for  want  of  diligence  on  the 
part  of  the  contestant  in  the  prosecution  of 
the  contest  of  the  claim  of  nemptions,  is  not 
sustained  by  the  record.  The  aflSdaTlt  of 
contest  vas  filed  in  ttane,  and  the  cause  was 
tried  at  the  first  term  of  the  court  aft«  the 
letnni  of  the  iffocess.  Sections  2M7  and  2052 
of  the  Code  of  1886.  An  adjourned  term  ot 
the  court  Is  a  mere  continuation  of  the  regu- 
lar term.  Bnndlcy  t.  Tonge,  09  Ala.  89. 
The  motion  was  properly  denied. 

The  Issues  tendered  by  the  plaintiff,  and 
upon  which  the  case  was  tried,  wer^  first, 
that  the  lot  in  coatxovenj  was  not  used  and 
occupied  as  a  homestead  when  the  execution 
was  levied;  second,  that  the  value  of  the  lot 
exceeds  ^,000;  third,  that  the  plaintiff  re- 
covered a  Judgment  against  the  defendant  on 
the  2lBt  day  of  June,  1898,  in  the  sum  of 
fSTGJSO.  and  $18.66  costs,  and  on  the  28tb 
day  of  June,  1898,  a  certificate  of  Qie  clerk 
showing  saM  Jndgmrat  was  filed  and  regis- 
tered In  the  office  ct  the  Judge  of  probate. 
At  tliat  time  defendant  owned  an  undivided 
one-third  interest  In  the  lot  levied  on,  and 
an  undivided  one-third  Interest  in  two  other 
separate  lote  in  the  city  of  Mobil&  None  of 
said  lots  were  used  and  occupied  by  defend- 
ant as  his  liomestead  at  the  time  of  said  reg- 
istration. Subsequent  to  said  registration 
the  defendant  and  his  co-toiante  partitioned 
said  lots  between  them,  and  tlie  defaidant 
conveyed  to  bis  co-tenante  his  one-third  In- 
terest in  each  of  the  other  two  lots,  and  in 
ccaisideratlon  thereof  his  two  co-tenants  each 
conveyed  her  one-tMrd  interest  In  the  lot 
levied  upon  to  tbe  defendant  The  tonrth 
differs  from  the  tUrd  only  in  the  statement 
that  neithCT  of  said  lot^  other  than  the  one 
levied  upon,  was  need  and  occupied  by  de- 
fendant as  his  homestead  at  tiie  time  of  the 
registration  of  the  cntificate. 

A  general  objection  was  Interposed  to  the 
first,  third,  and  fourth  issues,  but  no  ground 
was  stated.  Indeed,  vre  can  see  no  possible 
available  objection  to  tither  of  tbran.  They 
are  entirely  In  accord  with  flie  avermoits  of 


the  affidavit  of  contest  and  practically  pre- 
sent the  same  Issues  as  are  presented  by  it— 
In  a  more  elaborate  form.  It  is  true.  And 
perhaps  the  third  and  fonrth  contain  a  par- 
ticularity of  statements,  in  detailing  the  fttcts 
upon  which  the  contestant  relies  for  a  con- 
demnation of  ttie  lot  under  the  execution, 
greater  than  is  necessary.  But,  be  this  as  It 
may,  no  possible  injury  or  disadvantage 
could  have  resulted  to  the  defendant  Be- 
sides, the  forming  of  the  issue  or  Issues  is  a 
matter  largely  in  the  sonnd  dtectetion  of  the 
court,  under  whose  direction  it  is  made  up. 
Section  2062  of  the  Code  ot  1896.  "It  Is  not 
intended  to  embarrass  the  proceeding  by 
f<ninal  pleading,  and  an  Issue  is  sufficient  if 
broad  enough  to  admlf  any  competent  evi- 
dence tending  to  show  whether  the  property 
in  contest  or  any  and  what  part  (tf  it  is  ex- 
empt as  claimed."  Beckert  r.  WhlUock,  83 
Ala.  Ub,  S  South.  546. 

The  fourth  Issue  (the  tUrd  being  found  In 
favor  of  the  d^endant  and  therefore  not  nec- 
essary to  be  considered),  as  seems  to  be 
u^;ed  by  appellant's  counsel,  did  not  present 
Immaterial  or  irrelevant  matter.  On  tbe 
facte  averred,  tf  pn^eriy  proven,  tbe  plain- 
tiff has  clearly  established  Ite  right  to  con- 
demn a'two-tblrds  undivided  interest  in  tbe 
lot  levied  on.  Before  the  partition  was  bad, 
the  detendant'B  right  of  homestead  exonp* 
tlon  only  extended  to  bis  one-third  undivided 
interest  in  this  lot  His  one-third  intearest  In 
the  other  two  was  clearly  subject  to  the 
plaintifFs  lien.  In  those  lote  he  had  no 
homestead  rlghte.  Oould  he,  by  partition  be- 
tween himself  and  his  co-proprietors*  enlai^ 
his  homestead  rlghte  1^  acquiring  th^  in- 
terest in  the  lot  to  controvert?  We  think 
not  The  rule  on  this  subject  establlAed  by 
the  great  weight  of  authority  is  that  a  par- 
tition made  without  suit  provided  it  Is  fair, 
btods  those  liolding  tocumbrancea  upon  the 
undivided  share  of  a  tenant  and  has  ttta  ef- 
fect of  transferring  tbe  lien  from  the  undi- 
vided Aare  to  the  share  allotted  In  severalty 
to  the  debtor  tenant,  although  the  lienholder 
is  not  a  party.  Freeman  on  Co-Tenancy  ft 
Partition,  {  415;  21  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  1189,  and  note  S.  Where  die 
partition  Is  a  Judicial  proceeding,  the  stetute 
regulates  it  and  by  express  provision  the  lien* 
la  made  a  charge  only  on  the  share  assigned 
to  tbe  debtor  tenant.  Section  8172  of  the 
Code  of  1896;.  It  would  be  a  gross  injustice 
to  bind  the  plaitatlff  to  Judgment  by  the  par^ 
titlon,  thereby  transferring  his  lien  to  the 
lot  held  in  severalty  by  defendant  and  de- 
stroying bto  right  to  condemn  any  part  of 
the  two  lots  hdd  to  severalty  by  the  ottier 
parties  to  tbe  division,  and  then  allow  tbe 
defendant  to  relieve  the  lot  set  apart  to  him 
of  the  lien  by  interpmtog  his  claim  of  home- 
stead to  it  The  law  does  not  tolerate  such 
a  result  The  property  allotted  to  Urn  to 
the  division  simply  tokes  the  place  of  liia 
undivided  share  to  the  whol^  subject  to  fbe 
same  charge,  incumbrance  «  Uen  ttiat  hla 
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lodiTldnal  share  was  subject  to.  And  when, 
oa  here,  a  portion  of  the  undlTided  property 
was  not  the  homestead,  the  allotted  share 
cannot  as  against  a  Uenbolder,  becoipe  a 
part  of  the  homestead  lot,  althODgh  It  ad- 
joins It.  at  least  to  the  extent  of  the  shares 
of  his  co-tenants  acquired  under  the  parti- 
tion. The  debtor  tenant  should  not  and  can- 
not be  allowed  to  discharge  a  valid  Hen  upon 
his  undivided  share  by  simply  separating  his 
share  from  his  co-tenants. 

Another  theory  of  defendant,  which  Is 
wholly  untenable,  seems  to  be  that  the  Issue 
should  have  been  restricted  to  the  Inqulrr 
whether  the  lot  levied  on  was  his  homestead 
at  the  date  of  the  levy  of  the  execntionf  In- 
stead of  the  date  when  the  Hen  of  the  judg- 
ment attached.  Indeed,  the  leading  Idea,  as 
shown  by  objection  to  testimony  and  other- 
wise, seems  to  have  been  that  because,  since 
the  partition,  and  even  before,  the  defendant 
had  been  using  and  occupying  this  lot  In 
connection  with  the  one  on  which  the  larger 
portion  of  his  dwelling  is  built,  It  had  be- 
come a  part  of  his  homestead,  notwithstand- 
ing the  contestant,  prior  to  the  division,  had 
a  lien  upon  his  undivided  Interest  In  the  oth- 
er two  lots,  which  lien,  upon  the  partition, 
was  transferred  to  the  share  allotted  to  him 
In  this  one.  And  doubtless  It  Is  upon  this 
theory  that  he  bases  his  contention  that  the 
rantestant  has  no  right  to  show  that  at  the 
date  it  acquired  Its  Hen  the  lot  levied  upon 
and  the  two  others  were  owned  by  bim  and 
hia  Bisters  In  common,  and  that  there  had 
been  a  partition  of  these  lots  In  May,  1900, 
by  which  he  became  entitled  In  severalty  to 
the  lot  in  guestlcsi. 

Th^  were  matters  stated  and  properly 
stated  In  the  fourth  Issue,  and  the  court  rul- 
ed correctly  In  admitting  proof  of  them.  The 
only  objection  Interposed  to  the  Introduction 
In  evidence  of  the  certificate  of  the  judgment 
was  that  it  Is  Immat^al  and  Irrdevant  It 
was  clearly  material  and  relevant  to  the  1»- 
sne.  The  objections  were  properly  ovOTmled. 
The  question  as  to  whether  the  original  cer- 
tiflcate  iB  the  best  evidence  Is  not  raised  by 
either  of  them.  The  motion  to  exclude  tills 
certificate  "because  It  Is  shown  that  It  Is  not 
a  portion  of  the  files  of  the  probate  judge's 
office"  proceeds  upon  the  Idea  that  It  can 
never  be  withdrawn,  even  temporarily,  with- 
out destroying  the  Hen  of  the  Judgment.  We 
find  tn  the  statute  creating  the  Hen  no  re- 
quirement that  the  certificate  of  the  judg- 
ment shall  remain  on  file  or  among  the  pa- 
pers in  the  office  of  the  judge  of  probate. 
All  that  the  statute  requires  is  that  it  shall 
be  filed  and  "registered"  (recorded)  by  the 
judge  of  probate  in  a  book  to  be  kept  by  him 
for  that  purpose.  Acts  1^8-90,  p.  84.  After 
It  has  been  recorded,  it  is  of  no  moment 
what  becomes  of  It,  so  Hr  as  the  Hen  created 
by  the  act  is  concerned.  The  indorsement  on 
the  certificate  by  the  probate  Judge  shows 
that  It  was  filed  and  recorded  In  his  office, 
and  tiUs  Is  nowhere  dUputed  In  the  evidence. 


Whether  these  fiicta  could  prtq;>erly  be  prov- 
en in  this  way  against  a  proper  objection, 
we  express  no  opinion.  We  see  no  error  in 
allowing  the  judgment  to  be  Introduced  la 
evidence. 

What  we  have  said  suffid^tly  disposes  of 
aU  the  objections  Insisted  on  to  the  Introduc- 
tion of  testimony,  without  considering  them 
In  detalL  The  Issae  designated  as  the  fourth 
having  been  affirmatively  sustained  by  the 
evidence,  and  that  without  dispute,  the  first 
written  instruction  requested  by  cont^tant 
was  properly  given.  This  being  true,  a  two- 
thirds  Interest  in  the  lot  levied  on  is  cor- 
rectly condemned  to  the  satisfaction  of  con- 
testant's execution,  which,  of  course.  Is  the 
proper  process  for  the  enforcement  of  the 
judgment  Hen.  Acts  189&^,  p.  34;  Howard 
V.  Corey,  126  Ala.  283,  290,  28  South.  682. 

As  to  whether  the  remaining  third  Interest 
in  the  lot  levied  on  Is  subject  to  condemna- 
tion was,  under  the  evidence,  a  matter  for 
the  determination  of  the  jury,  und^  the  Isr 
sue  designated  No.  2,  which  alleged  that  the 
property  claimed  as  exempt  exceeds  in  value 
$2,000.  The  defendant  having  aU  along  own- 
ed this  Interest  In  the  lot,  and  having  used 
and  occupied  It  In  connection  with  the  lot  on 
which  the  main  part  of  his  residence  is  situ- 
ated, and  both  being  covered  by  the  claim  of 
exemptions,  it  Is  clearly  exempt,  unless  the 
value  of  this  interest  and  the  other  lot  ex- 
ceeds ¥2,000.  This,  as  we  said,  was  a  mat- 
ter of  dispute. 

There  was  no  error  in  the  giving  of  the 
written  charge  No.  2  requested  hy  CMitestant, 
or  In  refusing  the  several  written  charges 
requested  by  defendant. 

The  Insistence  that  contestant  has  no  right 
to  have  the  execution  levied  upon  a  part  of 
the  homestead  finds  no  support  In  Marx  v. 
Threet,  131  Ala.  340,  30  South.  831,  cited  as 
sustaining  it. 

Affirmed* 

(118  Ala.  333) 

RAMSEY  V.  SMITH. 
(Supreme  Court  of  Alabama.   Nov.  10.  190S.) 

AS8IGNHBNT  OF  CONTRACT— NOTICB  OF  ILLE- 
GALITY—PLEADING— ErVID?:NCE— SUF- 
FICIENCY—ADMISSIBILITY. 

1.  Bvidence  h$ld  Inaoffldent  to  show  that  the 
assignee  of  a  contract  (or  the  sale  of  pianos  had 
knowledge,  either  at  the  time  of  the  sale  or  of 
the  assignment,  that  they  were  sold  to  asBlst 
the  vendee  in  fumiehiog  a  hoase  of  proBtitution. 

2.  Svidence  of  notice  of  facts  calculated  to 
excite  inquir;,  which  would  lead  to  knowledge 
of  the  fact  that  goods  sold  were  to  be  used  in  a 
house  of  prostitution.  Is  InaufiQdeDt  to  sustain 
a  plea  of  such  knowledge. 

8.  Where  a  witness  was  asked.  **Didn't  you 
say  that  was  a  sporting  boose?"  his  answer,  "It 
had  the  reputation  of  being  on&**  idionid  be  ex- 
cluded on  motion  as  not  respoDsiTe  and  as  hear- 
say. 

4.  Where  a  witness  In  an  action  of  detinue  had 
testified  that  the  snm  due,  as  shown  by  leases, 
was  $243.50,  the  question,  "Look  at  these  [the 
lenses],  and  see  if  Uie  amount  due  was  not  only 
$220,'*  was  properly  admitted,  as  within  the  lat^ 
itude  permitted  oa  cros»«xjmination. 
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Appeal  from  Clrcnlt  CJonrt,  Kfoblle  Gcnm- 
tji  Wm,  S.  Anderson,  Judge. 

Actum  t>7  W.  A.  Samsey  against  M.  V. 
Smith.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Reversed. 

The  basis  of  the  plalntlfTs  claim  to  the 
defense  set  op  by  the  special  pleas  and  the 
facts  of  the  case  are  sufficiently  shown  In 
the  opinion. 

During  the  cross-examination  of  the  wit- 
ness John  Overby,  he  testified  that  be  was 
In  the  employ  of  Junger  &  Gass  Ciompany, 
and  made  the  sale  of  the  pianos  to  the  de- 
fendant; and  after  he  had  testified  on  cross- 
examination  that  the  defendant  was  running 
a  sporting  bouse  at  the  time  of  the  sale,  but 
that  he  could  not  swear  that  she  was  run- 
ning a  house  of  proatitatlon,  he  was  asked 
the  question:  "Did  yod  not  say  that  was  a 
sporting  honse?"  The  witness  answered  It 
bad  the  reputation  of  being  one.  The  plain- 
tiff then  moved  to  strike  out  this  answer 
upon  the  following  grounds:  "(1)  Because 
the  character  of  the  house  cannot  be  proved 
by  reputation;  (2)  because  the  answer  was 
not  responsive  to  tbe  qaestlon."  The  court 
refused  tbe  motion,  and  to  this  ruling  plain- 
tiff duly  excepted. 

During  the  cross-examination  of  the  plain- 
tiff as  a  witness,  and  after  be  had  testified 
that  the  defendant  admitted  that  she  bad 
the  pianos,  and  agreed  to  pay  the  amount  to 
be  due,  which,  as  shown  in  the  leases  or 
contracts  of  sal^  was  $243.60,  the  witness 
was  asked  by  the  defendant,  for  the  purpose 
of  refreshing  his  memory:  "Look  at  these 
[handing  the  witness  the  leases],  and  see  If 
the  amount  due  on  both  contracts  was  not 
only  $220?"  The  question  was  objected  to 
on  tbe  ground  tliat  it  was  Irrelevant  and  Im- 
material. Tbe  objection  was  overruled,  and 
to  this  ruling  tbe  plaintiff  duly  excepted. 

The  plaintiff  requested  the  court  to  give  to 
the  Jury  the  following  charge:  "If  the  jury 
believe  the  evidence,  they  must  find  for  the 
plaintiff."  The  court  refused  to  give  this 
charge,  and  to  this  mltng  the  plalntifl  duly 
excepted. 

■  There  were  verdict  and  Judgment  for  the 
defendant  The  plaintiff  appeals,  and  as- 
signs as  error  the  .several  rulings  of  the 
trial  court  to  which  exertions  were  re- 
served. 

Ultehell  ft  Tonsmelre,  for  appellant.  Jno. 
R.  &  CbKB.  W.  ^tnpkln^  for  appellee. 

DOWDBLL,  J.  The  Junger  ft  mom  Com- 
pany, a  corporation,  sold  to  the  defendant 
two  pianos,  one  a  Ludwlg  and  tbe  other  a 
Harrington,  on  the  installment  plan,  retain- 
ing the  title  In  tbe  mller.  Some  time  after 
the  sale,  the  Jnnger  ft  Oass  Company,  for  a 
valuable  oonslderatlwi,  transfored  and  as- 
signed tbe  contract  to  the  plaintiff,  Bamsey. 
Sabseqnently,  the  defendant  having  made 
default  in  payment,  under  tbe  stipulations 
in  the  contract  reserving  title  to  the  prop- 


erty and  right  to  possession  In  case  of  de- 
fault in  payment  tbe  plaintiff  brought  this 
suit  in  detinue  for  tbe  pianos.  The  defend- 
ant, for  answer  to  the  complaint,  pleaded 
tbe  general  Issue  and  five  special  pleas.  No 
demurrer  was  interposed  to  hither  one  of 
these  pleas,  and  Issue  was  taken  on  all  of 
them.  In  each  and  all  of  tbe  special  pleas 
the  defendant  set  up  illegally  in  the  con- 
tract for  the  sale  of  the  pianos,  alleging,  in 
substance,  that  tbe  pianos  were  sold  to  her 
by  the  Junger  &  Oass  Company  with  knowl- 
edge that  they  were  to  be  used  by  the  de- 
fendant in  fitting  up  and  furnishing  a  honse 
kept  by  her  for  purposes  of  prostltutlMi. 
Each  of  said  special  pleas  contained  the  fur- 
ther allegation,  in  substance,  either  that  the 
claims  of  Junger  &  Gass  Company  to  the 
pianos  were  assigned  to  tbe  plaintiff  with 
the  knowledge  on  the  plalntifrs  part  that 
the  property  was  sold  to  the  defendant  for 
the  purpose  of  enabling  her  to  famish  a 
bftwdyliouae,  or  that  tbe  property  vras  sold 
to  the  defendant  with  a  knowledge  on  the 
part  of  the  plaintiff  at  the  time  of  the  sale 
that  they  were  to  be  used  for  an  Immiml 
pnrpoee.  These  allegattons  were  material, 
and,  lasne  having  been  taken  on  them,  it 
was  incumbent  on  tbe  defendant.  In  ordw 
to  anstain  the  pleas,  to  prove  the  same. 
Tbe  blU  of  ncc^tlwB  pnrports  to  contain 
all  tbe  evidence  had  on  the  trial.  The  only 
evidence  bearing  on  the  questlim  of  plain- 
tiff's knowledge,  as  alleged  in  the  pleas,  was 
substantially  as  followB.  and  which  we  take 
from  counsel's  brl^  after  comparing  with 
the  record,  being  a  fair  statement  of  same: 
The  witness  Orerby  testified  that  at  the 
time  of  tbe  transfw  ot  tbe  contract  be  went 
ovOT-  to  see  plaintiff  about  it,  and  that  he 
told  plaintiff  at  the  time  of  the  transfer 
where  the  pianos  were  located;  tliat  he  told 
the  plaintiff,  before  he  bouf^t  the  "leases," 
who  signed  them,  and  also  told  him  where 
the  defendant  lived;  that  the  plaintiff  went 
by  the  house  talmself.  The  plaintiff  liimseif 
testified  that  tbe  transfers  were  signed  by 
Mr.  Pfrflock,  of  the  Junger  ft  Oaaa  Company; 
that  he  knew  the  defendant  before  be 
bought  the  pianos,  from  fSn  fact  that  be 
had  loaned  her  some  money;  that  he  went 
to  her  house  to  take  the  application  tor  the 
loan;  that  he  knew  what  business  she  "was 
tn  only  from  r^utation;  that  he  Just  heard 
it  talked  about;  that  he  did  not  know,  as  a 
fact,  that  ^e  was  keeping  a  bouse  of  prosti- 
tution; that  he  did  not  know  anything  about 
her  general  reputation  until  the  time  be 
went  tbere^  and  did  not  inquire  Into  the 
business;  that  he  knew  when  he  got  to  tbe 
lumse  tliat  she  was  keeping  a  bouse  of  pros- 
tltotlon,  but  that  be  bad  never  investigated 
it  and  did  not  know  that  she  was  keepli^ 
a  bouse  of  prostitution  at  that  time;  that 
Mr.  Pollock  told  him  about  the  sale  of  tbe 
pianos,  and  that  defendant  signed  tiie  oon- 
bract;  that  he  did  not  go  to  look  at  the 
pianos;  that  at  the  time  of  tbe  transfers  to 
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him  tbe  Lndirlg  piano  was  In  the  defend- 
ant*8  dining  room,  and  the  Harrington  piano 
was  at  the  American  Theater;  that  he  knew 
where  the  pianos  were  when  he  bought 
them,  as  represented  by  Junger  &  Oaes 
Company;  that  he  did  not  know  that  the 
Ludwlg  piano  was  bought  for  use  In  the 
hooae  where  be  saw  It,  and  did  not  know 
whether  or  not  the  piano  was  delivered  to 
the  defendant  at  that  house;  that  he  never 
knew  of  its  being  used  for  immoral  pur- 
poses; that  Junger  &  Gass  Company  did  not 
tell  him  to  what  nse  the  piano  had  been  put; 
that,  at  the  time  he  bought  the  pianos,  Jui^ 
ger  &  Gass  Company  did  not  make  any 
statement  as  to  the  purpose  for  which  they 
were  bought  by  the  defendant;  that  he  did 
not  at  any  time  hare  any  personal  knowl- 
edge of  the  fact  that  the  defendant  was  con- 
ducting a  house  for  the  purpose  of  prostltu- 
tlon.  Tbe  defendant  testified  that  the  plain- 
tiff went  to  her  house,  she  thinks,  on  Oc- 
tober 18th,  and  examined  the  piano  which 
was  in  her  house,  but  ^^bether  before  or  aft- 
er the  transfer  to  blm  she  did  not  know; 
that  the  plaintiff  never  bad  any  conversatloiit 
with  her  before  the  plaintiff  bought  the 
piano,  in  reference  to  the  character  of  house 
—that  l8»  defendant's  house. 

It  iB  a  well-settled  rule  that,  when  a  plea 
avers  facts  as  defensive  matter  upon  which 
issue  is  taken,  in  order  to  sostaln  the  plea 
it  is  necessary  to  prove  the  facts  averred. 
Under  the  averments  In  the  special  pleas, 
the  defendant  was  required  to  show  more 
than  the  fact  that  the  pianos  were  sold  by 
tbe  Junger  &  Oass  Company  with  a  knowl- 
edge on  the  part  of  said  company  that  they 
were  to  be  put  to  an  unlawful  use.  These 
special  pleas,  in  their  allegations,  went  fur- 
ther than  this,  and  averred  elth^  that  the 
claims  to  the  pianos  were  assigned  to  the 
plaintiff  with  knowledge  on  plaintiff's  part 
that  the  property  was  sold  to  the  defendant 
for  the  purpose  of  enabling  her  to  furnish 
a.  bawdyhonse,  or  that  the  property  was 
aold  to  the  defendant  with  a  knowledge  on 
the  part  of  tbe  plaintiff  at  the  time  of  the 
sale  that  they  were  to  be  used  for  an  im- 
moral purpose.   Tbe  first  of  the  averments 
which  we  have  above  set  out  In  the  alter- 
native involves  an  allegation  of  the  Intent 
with  which  the  Junger  St  Gass  Company 
sold  the  property  to  the  defendant,  and  a 
hmowledge  on  the  part  of  plaintiff  of  such 
Intent;  and  the  second  Involves  an  allegation 
tbat  the  plaintiff  knew  at  the  date  of  the 
sale  of  the  pianos  by  the  Junger  &  Gass 
Company  to  the  defendant  that  the  same 
were  to  be  used  for  an  immoral  purpose. 
Xlie  evidence  wholly  falls  to  sustain  either 
one  of  these  averments.    There  la  not  tbe 
slI^liteBt  evidence  from  which  It  could  be 
reasonably  inferred  that  tbe  plaintiff,  at  the 
ttme  of  the  sale  by  the  Junger  &  Gass  Com- 
pany to  the  defendant,  had  any  knowledge 
whatever  of  the  transaction.   The  first  con- 
nection the  plaintiff  had  with  the  matter,  as 


shown  by  tbe  evidence,  was  months  after  the 
date  of  tbe  sale,  and  when  the  claims  were 
assigned  and  transferred  to  him.  It  is 
equally  true  that  the  evidence  is.  wanting 
that  would  authorize  the  conclusion  that  the 
plaintiff  knew  at  the  time  of  the  assignment 
of  the  claims  that  the  Junger  &  Gass  Com- 
pany sold  the  pianos  to  the  defendant  for 
the  purpose  or  Intent  to  aid  her  In  furnish- 
ing a  bawdyhouse.  It  may  be  said  In  this 
connection  ttiat  mere  notice  of  facts  insuffi- 
cient in  themselves  to  furnish  knowledge  of 
the  principal  fact,  but  such  as  might  be  cal- 
culated to  excite  inquiry,  wiilch,  if  diligently 
prosecuted,  would  lead  to  knowledge,  is  not 
the  equivalent  of  that  knowledge  averred  In 
the  pleas.  Tbe  rule  of  law  which  makes  no- 
tice the  equivalent  of  knowledge  is  without 
application  In  the  present  case.  Our  conclu- 
sion Is  that  tbe  court  erred  in  refusing  the 
general  charge  as  requested  by  the  plaintiff, 
tbe  only  defense  being  that  set  up  under  tbe 
special  pleas. 

There  are  two  other  assignments  of  error, 
relating  to  the  ruling  of  the  court  on  the  ad- 
mission of  evidence.  The  witness  Overly 
was  asked  the  question.  "Dldn^t  you  say  that 
was  a  sporting  house?"  The  answer  of  the 
witness  was,  "It  had  the  reputation  of  be- 
ing one."  The  plaintiff  moved  to  exclude 
this  answer  as  not  being  responsive  to  the 
question,  and  for  the  further  reason  that  the 
character  of  the  bouse  could  not  be  proven  by 
reputation.  Tbe  answer  was  clearly  not  re- 
sponsive to  the  question.  As  to  the  other 
ground  of  objection,  it  was  said  in  Abel  v. 
State.  90  Ata.  6S3,  8  South.  760:  "The  rule 
is  that  hearsay  evidence  [such  as  the  evi- 
dence of  reputation]  is  Inadmissible  to  es- 
tablish any  special  fact  capable  of  direct 
proof  by  witnesses  speaking  from  their  own 
knowledge."  In  Wooster  v.  State,  G6  Ala. 
221,  the  admission  of  evidence  of  the  gen- 
eral reputation  of  the  house  was  held  to  be 
erroneous.  The  court  should  have  oxcluded 
the  answer  on  plaintifTs  motion. 

There  is  nothing  In  the  other  exception 
reserved  to  the  ruling  of  the  court  on  the 
evidence,  find  which  is  assigned  as  error. 
The  question  asked  was  upon  cross-examina- 
tion of  the  witness,  and  was  wltbln  the  lati- 
tude allowed  upon  a  cross-examination  In 
testing  the  recollection  or  sincerity  of  tbe 
witness. 

For  the  errors  indicated,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 
Revved  and  remanded. 


(138  Au.  an) 

LOUISVIIiLE  &  N.  B.  CO.  v.  SULLIVAN 

TIMBER  00. 
(SuiHreme  Ooort  of  Alabama.   Nov.  12,  1908.) 

RAILROADS  —  FIRES  —  CONTRIRUTORT  NBOU- 
QENCBf-SUPPICIENCy  OP  PLHA— IN- 
STRUCTION S—BVl  D  ENCB , 
1.  A  general  affirmative  charge  for  defend- 
ant on  certain  counts  of  the  complaint  elimi- 
nates from  consid^ation  on  his  appeal  all  ques- 
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tloni  ftrldof  on  At  ^Mdlnpi  uid  im  tht  tiltl 

M  to  those  counts. 

Q.The  doctrlae  that' If  one  commits  a  wrong 
whereby  another  is  affected,  or  is  apparently 
likely  to  be  affected,  it  is  the  legal  duty  of  the 
latter  to  exercise  reaaonalile  diligence  to  aroid 
or  minimize  the  resulting  injury,  and,  If  he  neg- 
ligently falls  to  do  so,  he  cannot  recover  of  the 
wrongdoer  for  inch  damages  a*  be  could  hare 
thus  escaped,  is  not  confined  to  cases  of  breach 
of  iK>ntract  and  personal  injury,  but  is  BH)lica- 
ble  to  cases  of  Injury  to  proper^,  including  the 
negligent  setting  fire  to  property  by  sparks  emit- 
ted itom  a  parsing  locomotive. 

3.  A  plea  which  alleged  that  plaintiff  con- 
structed sheda  of  inflammable  material  along  a 
street  and  within  80  feet  of  defendant's  railroad 
track  passing  along  the  street;  that  dry  grass 
and  other  inflammable  matter  accomulated  on 
tiie  street  and  sidewalk  in  front  of  plaintiff's 
building;  that  the  weather  was  dry;  that  de- 
fendant's locomotive  engine  passing  along  thero 
every  day  frequently  threw  out  sparks  m  dan- 
fwous  ouantlties,  aod  this  plaintiff  knew:  that 
plaintiff  though  required  by  the  city  ordinance 
to  sweep  the  sidewalk,  failed  to  do  so,  and 
BN^ently  allowed  the  matter  to  remain  In  the 
straet,  though  the  danger  of  fire  escaping  from 
defeooajifs  ei^ne  was  apparent,  and  known 
to  h;  and  that  plaintiff's  president  saw  the 
engine  throw  out  sparks  that  caused  the  fire, 
bat  negligently  went  away  without  looking  to 
see  If  the  grass  had  been  ignited— set  up  plain- 
tiff's contnbntoty  negligence  snbseqnent  to  the 
alleged  negligence  of  defendant,  counted  on  as 
tiie  canse  prodadng  the  Injnry  complained  of, 
and  was  UwrefOr*  soffldent  as  agunst  «  de- 
murrer. 

4.  The  mere  failure  of  an  owner  of  a  building 
constructed  of  Inflammable  material  along  a 
street  and  within  80  feet  of  defendant's  rall- 
nad  trade  paadng  along  the  street  to  comply 
with  the  ordinance  of  ue  dty  a*  to  sweepiuff 
the  sidewalk  was  not  alone,  and  without  a 
knowledge  on  plaintiff's  part  of  def«idant's 
negligence  in  permitting  its  locomotivea  passing 
along  the  track  to  throw  out  sparks,  and  of  th« 
probable  oonsequences  thereof,  toffldent  to  pre- 
vent a  recoreiT  fW  the  deatmetlon  of  Its  build- 
ing by  fin  Mt  from  ^arks  tiirown  froa  a  loci^ 
motive. 

5.  Where,  In  an  action  for  the  loss  of  prop- 
arty  br  fire  set  by  defendant's  locomotive  on- 
line, ue  connts  of  the  complaint  which  remain- 
ed after  certain  counts  were  eliminated  did  not 
duuge  defendant  with  failing  to  keep  Its  right 
ot  way  dear  of  combustible  material,  an  In- 
stmction  fixing  a  liability  on  defendant  for  the 
damages  resulting  from  tlie  fire  cansed  by  the 
falling  qtarks  eimtted  from  the  engine  and  If- 
nltlog  the  grass  on  Its  right  of  way  becanse  it 
failed  to  keep  its  light  of  way  clear  of  grass 
llkelyto  be  ignited  oy  sparks,  was  erroneous. 

6.  Where,  in  an  action  for  the  loss  of  prop- 
erty by  fire  set  bj  defendant's  locomotive  en- 
gine, there  was  no  evidence  to  diow  that  the 
fire  originated  from  sparks  falling  In  the  grass 
on  the  right  of  way,  an  instruction  making  de- 
fendant liable  for  the  damages  resulting  from 
the  fire  by  the  sparks  emitted  from  the  engine 
Igniting  liie  grass  on  its  right  of  way  because 
<tf  its  failure  to  keep  the  right  of  way  clear  of 
fraas  was  abstract. 

7.  Where  in  an  action  for  the  loss  of  prop- 
erty there  waa  no  evidence  to  show  that  a  prop- 
erly constructed  and  operated  engine  would  not 
throw  sparks  to  a  distance  of  28  feet,  and  sudh 
fact  could  not  be  said  to  be  a  matter  of  com- 
mon knowledge,  an  Instrnction  antborldng  the 
Jnry  to  find  for  plaintiff  if  they  found  that  a 
properly  constructed  and  operated  eo^ne  could 
not  throw  burning  sparks  28  feet  was  erroneous. 

8.  An  instrnction,  in  an  action  for  the  loss 
of  property  lor  fire  set  by  defendant's  engine, 
autnorlzing  the  Juiy  to  find  for  plaintiff  If  they 
found  that  a  properly  constructed  and  operated 
•Dgtne  could  not  emit  buroiug  sparks  and  pro- 


pd  them  for  a  distance  of  28  feet,  ma  anone- 
ous,  as  ignoring  the  evidence  that  a  stnmg  wind 

was  blowing  at  the  time. 

9.  An  instruction,  in  an  action  for  the  loss  <tf 
property  by  Are  set  by  defendant's  engine,  that, 
If  the  fire  waa  caosed  tar  qwiks  emitted  from 
defendant's  engine  In  "dangeroas  quantities," 
then  the  burden  was  on  defendant  to  show 
proper  construction  and  management  of  the  en- 
gine, and.  though  defendant  introdoced  such 
evidence,  it  remained  a  question  for  the  Jury 
whether  or  not  the  fire  originated  from  sparu 
emitted  from  the  en^ne  In  "dangerous  quanti- 
ties," and  if  It  did  so  originate,  aod  the  con- 
struction and  management  of  the  engine  were 
improper,  a  verdict  for  plaintiff  waa  authorized, 
was  erroneous  as  leadmg  the  jnry  to  believe 
that  from  the  fact  that  a  fire  occurred  sparks 
were  emitted  in  dangerous  quantities. 

10.  Where.  In  an  action  for  the  loss  of  prop- 
erty by  fire  set  by  defendant's  engine,  the  com- 
plaint averred  that  fire  escaping  from  the  en- 
gine fell  on  plaintiff's  propoty,  and  diarged 
that  defendant  negligently  cnt  down  grass  and 
weeds  In  the  apace  between  the  track  and  plain* 
tiff's  property,  and  that  the  sparks  fell  Into  the 
grass  and  weeds,  setting  fire  to  the  same,  whidi 
was  Gommnnicated  to  plaintiff's  propo^,  and 
there  waa  evidence  that  defendant  cut  the  grass 
and  weeds,  and  also  contradictory  evidence,  aa 
Instruction  authoriElng  a  verdict  for  plalntitt 
though  the  jury  believed  that  the  grass  was 
not  cut  down  waa  crroneoua. 

11.  A  municipal  ordinance  limiting  the  qieed 
of  trains  was  not  intended  to  impose  any  duty 
on  the  railroad  company  In  reference  to  build- 
ings along  its  track,  but  was  intended  for  the 
protection  of  the  people  using  the  streets  of  the 
dtv. 

12.  Where  the  evidence  is  conflicting,  an  af- 
firmative charge  in  favor  of  one  party  Is  im- 
proper. 

13.  A  railway  company  Is  not  liable  for  a  Are 
set  by  sparks  emitted  from  its  engine  and 
thrown  on  the  property  destroyed  by  fire,  where 
the  engine  was  tumiabed  with  a  spark  arrester 
and  ouw  appliances  of  approved  charactw  to 
prevent  It,  eo  far  as  possible,  throwing  sparks, 
and  where  it  was  properly  handled  by  the  engi- 
neer. 

14.  A  reqoested  instruction.  In  an  action  for 
the  loss  of  property  by  flre  set  by  an  englMk 
that  the  jnry  had  no  right  to  speculate  aa  to 
bow  the  fire  arose,  and  that  before  they  coold 
find  a  verdict  for  plaintiff  the  evidence  must 
satisfy  them  that  the  fire  arose  from  a  spark 
from  defendant's  engine,  and  was  commooicat- 
ed  to  plaintifTs  property  in  one  of  tiie  methods 
alleged  Id  the  complaint,  and  that,  if  the  evi- 
dence failed  on  both  or  either  of  tiiese  points, 
the  verdict  should  be  for  defendant,  was  prop- 
erly  refused  as  being  argumentative. 

Appeal  from  Oircnlt  Court,  Mobile  Ooontj; 
Wm.  8.  Anderson,  Judge. 

Action  by  the  Sullivan  Timber  Oompanr 
against  the  Louisville  &  Nashville  Ballroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

It  was  shown  by  the  evidence  that  the  aaw- 
mlll,  lumber,  lumber  sheds,  etc.,  owned 
the  plaintiff,  and  located  on  the  east  side  of 
Water  street,  In  the  city  of  Mobile,  Just  eoath 
of  Texas  street,  was  totally  destroyed  by  fire 
on  SeptembCT  28, 189^;  that  on  said  day  one 
of  defendantfa  trains  passed  plalntiff'a  prop- 
erty running  at  a  rate  of  qieed  varionsly  es- 
timated witnesses  at  from  12  to  25  mllea 
an  bonr,  and  that  a  short  time  after  tba 
train  passed,  the  plalntlfTs  property  waa  die- 
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eoTered  to  be  mi  Are;  tbat  tb*  origlii  of  tbe 
Are  wu  Tulonsly  located,  trat  always  wme 
distance  fn>in  a  switch  ukbt  ox  post  wbldi 
was  on  the  defendant's  road  in  Water  street 
There  was  evidence  tending  to  show  tiiat  the 
defendant's  employes,  some  days  to  tbe 
Are,  had  cut  down  grass  and  weeds  between 
its  track  and  plalntHTs  shed,  and  left  the 
grass  and  weeds  lying  where  they  were  cut 
There  was  also  evidence  tending  to  show  that 
near  the  awltch  post  tbe  defaidanlfs  em- 
ployte  had  tibrown  some  waste  or  packing 
used  for  cleaning  tbe  switch  lamp,  etc.. 
which  was  saturated  with  olL  There  was 
evidence  farther  tending  to  show  tbat  Vi  or 
20  mlnntes  after  a  train  of  the  dtfendant 
passed  the  plaintiffs  property  Are  broke  out 
and  was  dlscomed  to  be  on  the  ontBlde  of 
the  shed  next  to  the  railroad  track;  that 
there  was  also  discovered  Are  In  the  trash 
on  the  ground  oatslde  the  shed;  tbat  Are 
broke  out  Arst  in  the  roof  of  the  shed;  that 
nothing  was  stored  midt^  the  shed  at  the 
phice  where  tbe  Are  was  started;  that  at  the 
time  the  Are  was  started  the  wind  was  blow- 
ing strong  from  tbe  nortbwcst  Tbe  defend- 
ant Introduced  witnesses  who  tesUAed  that 
they  were  between  the  track  and  the  shed 
after  the  Are  commenced,  and  that  tiiere  was 
no  Are  west  of  the  shed.  Tbe  drimdanf  s 
evidence  also  tended  to  sbow  that  tiie  Are 
orI{^ted  either  Inalde  or  on  top  of  the  abed. 
One  of  the  defendant's  witnesses,  who  bad 
on  that  day  and  before  the  fire  inspected  this 
engine  from  wblob  it  is  alleged  tbe  sparka 
causing  the  Are  had  escaped,  testlAed  that 
the  «iglne  was  In  Arst-class  condltton.  and 
had  the  standard  spaxk  arrester,  and  that  it 
was  ImpOMdble  fw  sparks  large  enough  to 
set  out  a  Are  to  escape  from  tbat  eni^ne  that 
day;  ttiat  said  ent^e  and  train  was  prop»- 
ly  handled  tbat  day;  that  a  train  going  at 
tbe  rate  of  20  miles  an  hour  would  throw  out 
more  sparks  than  when  going  at  8  miles  an 
hour.  Defendant's  engineer  who  had  charge 
of  this  mglne  on  tbat  day  testified  that  In 
passing  appellee's  property  that  day  the  train 
"was  going  at  from  ten  to  twelve  miles  an 
honr,  and  Ibat  the  engine  was  not  throwing 
out  an  unusual  quantity  of  sparks;  that  more 
sparks  are  thrown  out  when  going  at  twenty 
miles  an  hour  than  when  going  at  eight  miles 
an  hour;  the  higher  tbe  rate  of  speed,  the 
more  sparks  tbe  engine  will  throw  out" 
The  dty  ordinance  adopted  In  1891  prohib- 
ited railroad  trains  to  run  within  the  city 
limits  at  a  greater  rate  of  speed  than  eight 
miles  an  hour. 

Upon  the  introduction  of  all  the  evidence, 
the  coort,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charges: 
"(1)  Although  a  railroad  company  has  tbe 
light  to  use  fire  in  generating  steam,  yet  If, 
by  negligence  in  the  condition  of  Its  property 
vblcb  contributed  to  the  damage  by  reason 
of  sncb  fire,  such  railroad  la  liable  for  any 
damage  that  may  so  result  (2)  A  railroad 
Ins  a  tight  to  use  its  ^operty  In  the  run- 


ning of  Its  trains.  It  tau  also  tte  right  to 
use  fire  to  generate  ateam  for  tbe  purpose  of 
running  Ito  trains.  But,  while  tbls  Is  true, 
I  charge  yon  that  tbe  railroad  company  must 
■o  use  its  pK^rty  and  the  Are  necessary  for 
tbe  generating  of  steam  in  such  a  manner  as 
to  prevent  injury  to  adjoining  property,  if  It 
can  reasonably  do  so.  ^  If  flie  Jury  believe 
ftom  the  evidence  that  the  fire  was  cauaed 
by  sparks  from  the  engine  of  the  railroad 
company  Igniting  grass  or  combustible  mate- 
rial on  its  rli^t  <tf  way,  Uien,  though  they 
should  further  And  that  the  raiglne  was  prop- 
erly equipped,  and  was  in  all  respects  proih 
eriy  nunaged,  should  the  proof  reasraably 
satisfy  the  jury  that  tlie  railroad  company 
failed  to  ke^  tta  tight  of  way  clear  of  grass, 
weeds,  and  combustible  material  likely  to  be 
ignited  by  sparks,  ttils  fact  if  it  be  a  fact 
will  make  the  defendant  liable  for  tbe  dam- 
age resultbv  from  the  Are.  (4)  If  It  be  a 
fact  shown  In  tbia  ease  that  the  railroad  com- 
pany permitted  any  grass  and  other  combus- 
tible materials  to  be  and  remain  on  ite  ri^t 
of  way  liable  to  be  ignited  by  qmrks  from 
ito  eaglne,  then  I  charge  ycM  that  Ibis  fact 
may  be  looked  to  t^^  tbe  Jury  to  determine 
whether  the  railroad  company  was  guilty  of 
negligence.  (6)  If  it  be  a  fact  shown  In  this 
case  that  the  railroad  company  permitted  ^ 
grass  and  weeds  to  be  and  remain  on  ite 
right  of  way,  liable  to  be  ignited  by  sparks 
from  ite  engtoe,  then  I  charge  you  that  this 
was  negligence  in  flie  company.*'  "(8)  If  tbe 
jury  find  that  a  locomotive  of  the  defendant 
In  passing  plaintUTs  premises,  threw  out  or 
emitted  sparks  and  Are  hi  dangerous  quan- 
titlea,  and  thereby  set  fire  to  plalntlfTa  pn^ 
erty  at  a  dlstence  from  defendant's  railroad 
track  of  about  28  feet;  and  If  yon  further 
find  from  the  evidence  tbat  a  properly  oon- 
structed  and  operated  engine  could  not  or 
should  not  emit  such  burning  sparks,  and 
th«n  for  such  a  dlstence— then  you 
may  And  for  the  plaintiff,  although  the  evi- 
dence of  defendant's  witnesses  may  tend  to 
show  tbat  the  locomotive  was  perfect,  and  ite 
management  skillful.  (9>  If  tbe  jury  believe 
that  tbe  fire  was  caused  by  sparks  and  fire 
emitted  from  the  defendant's  engine  In  dan- 
gerous quantities,  then  the  burden  Is  cast  up- 
on tbe  defendant  to  show  proper  construction, 
appliances,  and  management  of  the  engine; 
and,  despite  the  fact  that  defendant  Intro- 
duces evidence  of  proper  construction,  ai^II- 
nnees,  and  management  of  Its  engine,  It  still 
remftlnfl  a  question  for  the  jury  to  determine 
from  all  the  evidence  In  the  case  whether  Or 
not  tbe  fire  did  originate  by  the  emission  of 
fire  and  sparks  from  defendant's  engine  In 
dangerous  quantities,  and  whether  the  con- 
struction and  appliancei  and  management  of 
ite  engine  were  proper;  and.  If  the  jury  find 
that  the  fire  did  so  ordinate,  and  that  such 
construction,  appliances,  and  management 
were  Improper,  thep  they  are  authorized  to 
And  for  tbe  plaintiff,  unless  the  evidoice 
shows  that  the  plaintUTs  own  negligence  con- 
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trlbuted  to  cause  the  Are.**  "(11)  That  the 
owner  of  property  near  to  a  railroad  track 
iB  not  compelled  to  keep  his  property  In  sach 
a  condltton  aa  to  guard  against  the  negli- 
gence of  the  railroad  company.  (12)  That 
contributory  negligence  of  the  plaintiff,  In  or- 
der to  defeat  a  recovery,  must  be  such  as 
contributed  as  a  proximate  cause  to  the  oc- 
currences from  which  the  damage  arose,  and 
it  mast  be  the  Diligence  of  the  plaintiff.  Its 
agents,  serrants,  or  employee,  and  not  that 
of  a  third  person;  and  the  burden  of  proof 
Is  on  the  defendant  to  prove  it  (18)  That, 
to  charge  the  plaintiff  with  contrlbntory  neg- 
ligence under  the  pleas  in  tills  case,  the  de- 
fendant must  reasonably  satisfy  the  Jury  by 
the  evidence  that  there  was  a  public  street 
in  front  of  plalntltrs  i^perty  at  the  point 
where  the  fire  originated,  and  that  the  i^aln- 
tlff,  through  its  agents  and  servants,  negli- 
gently threw  Inflammable  material  Into  such 
street,  and  near  to  plaintiff's  shed  abutting 
on  the  edge  of  snch  street,  and  that  the 
throwing  of  such  material  Into  such  street 
proximately  concurred  in  causing  the  fire  or 
the  spread  of  the  Are  to  plaintiff's  property, 
and  which  produced  the  destruction  thereof, 
and  that  the  burden  of  proof  Is  on  the  de- 
fendant to  show  such  contributory  negli- 
gence. (14)  That  although.  If  the  Jury  should 
believe  that  there  was  a  public  street  In  front 
of  plalntUTs  pro[>erty  at  the  point  where  the 
fire  originated,  still  the  plaintiff  Is  not  char- 
ged with  the  duty  of  keeping  snch  street  In 
good  condition,  or  free  from  trash  and  com- 
bustible material;  that  if  it  be  a  fact  that 
there  was  a  street  there,  and  that  there  was 
trash  and  combustible  material  in  It,  but  not 
placed  there  by  plaintiff  or  Its  agmts.  serr- 
anta,  or  employes,  this  would  not  constitute 
contributory  negligence,  so  as  to  prevent 
plaintiff  from  recovering;  that  contributory 
negligence  to  prevoit  recovery  must  be  some 
omission  of  duty-  which  the  plaintiff  was 
compelled  to  perform,  or  some  act  by  It  con- 
curring in  the  destruction  of  Its  property. 
(16)  If  the  Jury  believe  from  the  evidence 
that  there  was  an  open  space  of  ground  about 
28  feet  In  width  between  plalntiefs  sbed  tiiat 
it  was  claimed  was  set  on  fire  and  defend- 
ants railroad  track,  and  that  there  were 
weeds  and  grass  growing  on  said  space  of 
ground,  and  that  defendant  had  said  grass 
and  weeds  cut  down  a  few  days  before  the 
alleged  flre  occurred,  and  left  them  lying  on 
the  ground  •where  they  had  been  cut;  and  If 
the  weather  was  then  dry  and  warm,  and 
Budb  grass  and  weeds  had  become  dry  and 
inflammable,  and  liable  to  catch  on  fif«  from 
flre  from  defendant's  locomotive— then  it  was 
negligence  In  defendant  to  leave  such  dry 
grass  and  weeds  so  lying  on  the  ground.  (16) 
If  the  jury  believe  from  the  evidence  that  a 
steam  locomotive  and  train  of  defendant 
passed  by  plaintiff's  premises  Just  before  the 
alleged  flre  started  which  it  is  claimed  de- 
stroyed plaintiff's  property,  and'  if  said  loco- 
motlTe  was  being  nm  at  the  time  at  a  great- 


er rate  of  speed  than  Is  prescribed  In  the  dty 
ordinance  which  is  in  evidence,  then  such 
running  of  said  locomotive  at  such  rate  of 
speed  would  be  negligence.   (17)  If  the  ]nry 
believe  from  the  evidence  that  the  flre  was 
caused  by  the  sparks  and  dnders  thrown 
out  by  defendant's  locomotive,  and  that  it 
was  so  caused  by  the  negligence  of  the  de- 
fendant and  without  any  contributory  neg- 
ligence on  the  part  of  plaintiff,  they  must  find 
for  the  plaintiff,  even  though  they  may  be 
doubtful  and  unoertaln  whether  it  caught  In 
the  roof  or  In  the  grass  at  the  foot  of  the 
shed,  and  whether  the  flre  came  ont  of  tfie 
smokestack  or  from  the  ash  pan  of  such  loco- 
motive.   (18)  If  the  Jury  shall  flnd  from  the 
evidence  that  the  flre  was  set  by  defendant's 
locomotive,  and  because  of  its  being  run  at 
A  rate  of  speed  greater  than  eight  miles  an 
hour,  then  they  must  flnd  for  the  plaintiff, 
even  though  the  locomotive  was  properly 
equipped,  unless  they  flnd  the  plaintiff  gdlty 
of  contributory  negligence.   (19)  If  the  jury 
believe  from  the  evidence  that  a  locomotive 
of  defendant  was  running  within  the  limits 
of  the  city  of  Mobile  at  a  speed  greater  than 
that  to  which  It  was  limited  by  the  ordinance 
of  said  city,  and  was  then  throwing  out  a 
greater  quantity  of  live  sparks  and  cinders 
ttian  It  would  have  thrown  out  had  It  been 
running  at  no  greater  speed  than  that  pre- 
scribed by  such  ordinance,  and  that  then  and 
there,  under  such  circumstances,  and  within 
said  city  limits,  fire  was  communicated  by 
such  sparks  and  cinders  of  said  locomotive  to 
the  property  of  plaintiff,  and  such  property 
was  thereby  damaged,  and  that  plaintiff  was 
not  guilty  of  any  contributory  negligence 
which  proximately  contributed  to  the  flre, 
then  the  Jury  must  flnd  for  the  plaintiff  for 
the  amount  of  such  damages  as  has  been 
proven  to  their  satlsfitctlon,  and  interest  at 
eight  per  cent,  per  annum  thereon  from  the 
time  Bucb  damage  was  Inflicted  to  the  date 
their  verdict  Is  returned,  not  to  exceed  twen- 
ty-five thousand  dollars  In  all.   (20)  The 
court  charges  the  Jury  that  It  Is  not  neces- 
sary for  the  plaintiff  to  prove  to  the  Jury  be- 
yond all  reasonable  doubt  that  defendant's 
locomotive  set  the  fire  complained  of  in  order 
to  fasten  that  fact  upon  the  defendant.  Kor 
that  purpose  it  Is  sufficient  If  the  evidence 
reasonably  satisfles  the  minds  of  the  Jury- 
that  such  was  the  toct" 

The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also 
separately  excepted  to  the  court's  refnsarl  to 
give  each  of  the  following  charges  requested 
by  it:  "(6)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant's  engine  was  fur- 
nished with  a  spark  arrester  and  other  ap- 
pliances, for  the  purpose  of  preventlns  the 
escape  of  fire  or  sparks,  of  a  good  character, 
and  such  as  was  In  general  use  at  the  time 
by  well-regulated  railroads,  and  that  sucb 
appliances  were  In  good  condition,  and  that 
the  defendant  was  gull^  of  no  negligence  in 
<q}mtlng  its  engine  and  train,  but  tiiat  flre 
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nerertheless  escaped  and  teil  upon  the  plain* 
tiff's  premises  and  set  It  on  fire,  tbe  Jury 
ongbt  to  find  a  verdict  for  the  defendant. 
(7)  The  Jnry  have  no  right  to  snrmlse  or 
specnlate,  independently  of  the  evidence,  as 
to  how  the  fire  arose,  or  as  to  how  It  was 
communicated   to  plaintiff's  property,  and 
then  base  their  verdict  thereon.  Before  they 
can  find  a  verdict  for  the  plaintiff,  the  evi- 
dence must  reasonably  satisfy  them  that  the 
fire  arose  from  a  spark  or  fire  from  defend* 
ant's  engine,  and  was  communicated  to  plain- 
tiff's property  in  one  of  the  methods  alleged 
in  the  complaint;  and  If  the  evidence  falls 
to  reasonably  satisfy  the  Jury  on  both  of 
these  points,  and  leaves  their  minds  In  donbt 
confusion,  and  uncertainty  as  to  them,  or 
either  of  tb«n,  the  Jury  ought  to  find  a 
vndict  for  the  defendant.    (8)  The  conrt 
charges  the  Jury  that  If  th^  believe  from 
the  evidence  that  one  of  the  defendant's  en- 
gines threw  sparks  npon  plaintiff's  shed,  or 
directly  against  it,  and  that  the  sparks  so 
thrown  themselves  set  fire  to  the  shed,  and 
that  the  burning  shed  communicated  the  fire 
to  plaintiff's  other  property;  and,  farther, 
that  such  engine  was  furnished  with  a  spark 
arrester  and  other  appliances  of  approved 
character  to  prevent,  so  tat  as  possible, 
throwing  sparks,  and  was  properly  handled 
hy  the  engineer,  and  that  such  spark  ar- 
rester and  other  appliances  were  in  good 
condition,  then  they  onght  to  find  a  verdict 
for  the  defendant    (9>  If  the  Jnry  believe 
from  the  evidence  that  sparks  or  fire  racaped 
from  defendant's  engine  drawing  a  passen- 
ger train  that  passed  plalntttTa  premises 
shortly  b^ore  the  flre  occurred,  and  that 
such  sparks  or  flre  fell  npon  plalntUTs  prem- 
ises and  set  flre  to  Its  shed,  they  ought  to 
find  a  verdict  for  the  defendant,  unless  they 
are  reasonably  satisfied  that  such  engine  was 
not  furnished  vrlth  a  spark  arrester  and  oth- 
er proper  appliances  of  aiiproved  character 
to  prevent  the.  escape  of  flre,  m  that  such 
spark  arrester  or  other  appliances  were  In 
bad  condition,  or  that  the  train  was  improp- 
erly handled."  "(II)  If  the  Jury  believe  from 
'  the  evidence  that  sparks  or  fire  escaped  from 
defendant's  engine  drawing  a  passenger  train 
that  passed  plaintiff's  premises  shortly  be- 
fore the  fire  occurred,  and  tliat  such  sparks 
or  fire  fell  upon  plalntiCTs  premises  and  set 
flre  to  Its  shed,  they  ought  to  find  a  verdict 
for  the  defendant,  unless  they  are  reason- 
ably satlsfled  that  such  engine  was  not  fnr- 
nisAied  with  a  spark  arrester  and  other  prc^ 
er  appliances  of  approved  character  to  pre- 
vent the  escape  of  fire,  or  that  such  spark 
arrester  or  other  appliances  were  in  bad  con- 
(lltlon,  or  that  the  train  was  Improperly  ban- 
died.   (12)  If  sparks  or  fire  escaped  from 
defendant's  passenger  engine  that  passed 
plflintiCrs  premises  and  burned  its  property, 
tben  the  bnrden  is  upon  plaintiff  to  reason- 
ably satisfy  the  Jury  by  evidence  that  the 
sfvark  arrester  or  other  appliances  with  which 
«ixch  engine  was  fitted  were  not  of  the  prop- 


er character,  or  were  not  In  good  conditltm, 
or  that  defendant's  engineer  was  guilty  of 
some  negligence  in  operating  such  engine; 
and,  if  plaintifl  has  failed  to  do  this,  the 
Jnry  onght  to  find  a  Terdlct  for  defendant" 

Gregory  L.  Smith  and  Joel  W.  Goldsby, 
for  appellant  L,  H.  &  SL  W.  Faith,  tw 
appellee. 

DOWDELL,  3.  This  Is  a  suit  by  the  Sul- 
livan Timber  Company,  a  corporation,  against 
the  I«ul8Vllle  &  Nashville  Railroad  Company, 
to  recover  damages  for  the  negligent  burn- 
ing and  destruction  by  the  railroad  company 
of  the  plaintiff's  property.  The  complaint, 
as  originally  filed,  contained  five  counts,  to 
which  were  subsequently  added  by  way  of 
amendment  three  other  counts,  making  In 
all  eight  counts.  The  defendant  pleaded  not 
guilty  to  all  of  the  counts,  and.  In  addition, 
filed  a  number  of  special  pleas  of  contribu- 
tory negligence;  to  all  except  the  third  count, 
and  to  all  of  which  special  pleas,  except  the 
thirteenth,  demurrers  were  sustained.  The 
trial  of  the  case  resulted  In  a  verdict  and 
judgment  in  favor  of  the  irfatotlff.  and  from 
this  Judgment  the  defendant  railroad  com- 
pany prosecutes  this  appeal. 

The  court  gave,  at  the  request  of  the  de' 
fendant,  ha  writing,  the  general  affirmative 
charge  as  to  the  first,  second,  fourth,  and 
fifth  connts.  This  eliminates  from  consider- 
ation all  questions  that  arose  on  the  plead- 
ings and  on  the  trial  as  to  these  counts. 
EUghland  Avenue  R.  R.  Co.  v.  South,  112 
A.la.  612,  20  South.  1008. 

The  third  count  of  the  complaint,  in  con- 
nection with  averments  of  negligence,  etc., 
on  the  part  of  the  defendant,  as  to  the  cause 
or  origin  of  the  flre  vbUAt  destroyed  plain- 
tiff's property,  counted  on  the  falling  sparks 
emitted  from  a  passing  locomotive  of  the  de- 
fendant company  that  fell  upon  the  shed  of 
the  plaintiff  described  In  the  complaint,  set- 
ting .flre  thereto,  and  thence  the  flre  was 
communicated  to  and  destrc^ed  the  other 
property.  The  sixth  count  counted  on  the 
negligence  of  the  defendant  through  Its  serv- 
ants, throwing  grass  or  weeds,  which  had 
been  cut  down  under  its  direction,  towards 
and  near  plaintiff's  property,  and  negligently 
and  wrongfully  allowing  the  same  to  remain 
near  the  plaintiff's  premises,  by  which  means 
flre  caused  by  ^arkis  from  a  pasidng  engine 
falling  on  the  grass  and  weeds  was  commu- 
nicated to  and  destroyed  plaintiff's  prop- 
erty. The  seventh  count  counted  on  the 
sparks  from  the  passing  train  setting  flre  to 
the  dry  grass,  weeds,  and  greasy  waste 
which  the  defendant  had  negligently  and 
wrongfully  thrown  Into  the  street  between 
Its  railroad  track  and  plaintiff's  property, 
and  near  to  plaintiff's  premises,  and  negli- 
gently allowed  the  same  to  remain  there, 
and  whence  the  flre  spread  to  and  destroyed 
plaintiff's  property.  The  eighth  count  count- 
ed upon  the  carelessness  and  negUgenoa  of 
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the  defendant  In  allowing  Are  to  escape  from 
Its  engine  and  set  fire  to  the  dry  grass, 
weeds,  and  other  combostible  material  In 
Water  street^  which  fire  spread  to  and  de- 
stroyed plaintiff's  property.  The  special 
pleas  to  wliich  demnrrers  were  sustained  set 
up  as  a  defense  to  the  action  in  different 
ways  an  alleged  negligent  failure  or  omis- 
sl<Mi  on  the  part  of  the  plaintiff,  its  agents  or 
servants,  to  do  certain  things,  whereby  the 
injury  complained  of  might  hare  been  arert- 
ed,  and  that  the  alleged  negligent  failure  or 
omission  to  do  which  contributed  proximate- 
ly to  the  injury  complained  of.  The  second 
plea  averred  tliat  the  plaintiff  had  construct- 
ed its  shed  of  dry  boards  placed  upright  and 
covered  with  wooden  shingles  along  the  im- 
mediate east  edge  of  Water  street,  and  to  the 
east  of  this  had  other  wooden  buildings,  and 
a  great  deal  of  lumber,  so  situated  as  to  be 
In  great  danger  of  butiilng  should  the  shed 
catch  on  fire;  that  the  defendant  had  a 
right  to  run  its  engine  on  said  street,  which 
engine  frequently  tlirew  out  sparks;  and 
that  the  weather  was  at  that  time,  and  had 
been  for  a  long  time  prior,  very  dry,  and 
there  was  constant  danger  of  these  sparks 
setting  fire  to  any  dry  grass  or  weeds  or  oth- 
er inflammable  material  that  might  be  on 
said  street  and  of  said  fire  being  communi- 
cated to  plaintiCTs  property;  and  plaintiff, 
knowing  ail  this,  nevertheless  negligently 
allowed  the  dry  grass  or  weeds  or  other  in- 
flammable material  to  be  and  remain  upon 
said  street,  which  proximately  contributed 
to  communicating  the  fire  complained  of  to 
plaintiff's  pi^erty.  The  third  plea  Is  a  rep- 
etition of  the  second,  with  the  additional 
averment.  In  substance,  that  the  fire  was 
caused  by  sparks  from  defendant's  engine, 
and  that  J.  W.  Black,  the  president  of  plain- 
tiff's company,  and  who  bad  the  control  and 
management  of  its  property,  saw  the  sparks 
fall  into  the  street,  where  be  knew  there  was 
dry  grass,  etc.,  and,  having  the  present 
means  of  preventing  the  spread  of  any  fire 
that  arose  from  falling  sparks  in  the  dry 
grass  and  weeds,  negligently  failed  to  take 
aqy  steps  to  prevent  said  grass  from  burn- 
ing, and  went  off  without  looking  to  see  if 
said  sparks  had  set  fire  to  said  grass  and 
weeds,  or  vras  about  to  do  .so;  and  his  said 
negligence  also  pcoximatky  contributed  to 
the  injury  complained  of.  The  fourth  and 
fifth  pleas  are  practically  the  same  as  the 
third,  the  dlflraeoce  being  In  averment  that 
defendant's  train  frequently  and  dally  pass- 
ed along  the  street  In  front  of  plaintlfF's  jfvop- 
erty  at  a  rapid  rate,  throwing  burning  sparks 
Into  the  street  whnre  this  dry  grass,  ete^ 
was  lying,  which  dry  grass  and  weeds  the 
plaintiff  negligently  allowed  to  remain  In 
the  street,  and  J.  W.  Black,  plaintiff's  presi- 
dent knew  these  dangerous  condlti<m8,  and 
saw  the  sparks  fall  Into  the  street,  but  negli- 
gently went  off  without  looking  to  see  if  said 
svarim  bad  set  flre  to  said  grass  and  weeds, 


although  he  had  the  means  at  hand  with 
which  he  could  have  prevented  the  spread 
of  the  flre  to  plaintiff's  property.  The  sixth, 
seventh,  eighth  (the  ninth  plea  being  with- 
drawn), tenth,  eleventh,  _Dd  twelfth  pleas 
were  substantially  the  same  as  the  second, 
third,  fourth,  and  flftti,  except  that  each  con- 
tained the  additional  averment  that  six  feet 
on  each  side  of  the  said  street  was  by  an  or- 
dinance of  the  city  of  Mobile  devoted  to 
sidewalks,  and  It  was  by  ordinance  of  said 
dty  made  the  duty  of  the  tenant  at  every 
piece  of  propert^jr  to  keep  the  sidewalk  in 
front  thereof  clean  and  free  from  grass,  etc 
and  that  plaintiff  liad  failed  to  do  this,  and 
that  this  omission  of  duty  by  plaintiff  to 
clean  or  sweep  this  six  feet  was  negligence 
on  the  part  of  the  plaintiff,  which  contrib- 
uted proximately  to  the  Injury  complained 
of.  The  fourteenth,  fifteenth,  sixteenth,  and 
seventeenth  pleas  are  the  same  in  snbstauice 
as  the  sixth,  seventh,  eighth,  tenth,  eleventii, 
and  twelfth,  except  that  ttaey  set  out  the  dty 
ordlnauce  requiring  each  tenant  or  occupant 
of  a  house  to  sweep  the  sidewalk  In  front  of 
his  house  before  10  o'clock  of  each  day.  The 
second  and  third  pleas  to  the  complaint;  as 
amended,  are  addressed  to  the  sixth  count, 
and  state  the  contributory  negligence  of  the 
plaintiff  to  consist  In  ito  knowledge  ttiat  de- 
fendant's servants  had  negligently  thrown 
large  quantities  of  grass  and  other  inflam- 
mable material  near  plalntifrs  business,  and 
of  the  danger  of  burning  sparks  escaping 
from  defendant's  engine  and  setting  flre  to 
this  said  grass,  etc.,  and  which  would  be 
communicated  to  plaintiff's  property,  but 
ttiat  the  plaintiff  negligently  allowed  said 
dry  grass  and  other  inflammable  material  to 
remain  in  said  street,  etc  The  fourth  and 
fifth  pleas  to  the  complaint,  as  amended,  are 
addressed  to  the  aerentb  count,  and  each 
plea,  after  rehearsing  the  several  wrongful 
and  n^ligent  acts  of  the  defendant  set  out 
In  that  count,  then  avers  that  the  plaintiff 
negligently  failed  to  remove  the  said  dry 
grass,  greasy  cotton  waste,  etc.,  and  th^by 
proximately  contribu1%d  to  the  injmy  cmoo* 
plained  of.  The  sixth  plea  to  the  compuint, 
as  amended,  la  addressed  to  the  eighth  count, 
and  states  the  contributory  negligence  relied 
on  to  consist  of  the  knowledge  on  the  part  of 
plaintiff,  through  its  preddent,  that  flre  had 
escaped  from  defendant's  engine  as  averred 
In  said  eighth  count,  and  of  the  danger  of 
Igniting  the  dry  grass  and  weeds  and  other 
combustible  matter  lying  on  the  sptice  of 
ground  near  Wat^  street  between  the  plaln- 
tiCTs  said  premises  and  defendant's  railroad 
track,  and  of  being  thereby  communicated 
to  plaintiff's  property  and  the  plaintiff,  hav- 
ing then  and  there  the  means  of  preventing 
said  flre  from  communicating  to  its  said 
premises,  negligently  fiilled  to  take  the  neces- 
sary -steps  to  that  end,  and  that  plaintiff's 
said  negllg»ice  proximately  contributed  to 
the  injury  omiplalned  of.    To  aU  of  said 
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«pedal  pteu  u  stated  abore  demnrrera  were 
snstalned,  except  to  tbe  thirteenth  special 
plea,  which  latter  plea  aet  np  that  tbe  plalD- 
tiff  ne«llsently  placed  or  threw  the  Inflam- 
mable material  Into  the  street  near  Its  prem* 
biea  and  that  thta  negligence  proximate]!; 
contidbuted  to  the  Injury.  And  on  the  thir- 
teenth special  plea  and  the  plea  of  tlw  gen- 
eral issue  the  cause  was  tried. 

The  principal  facts  set  up  In  these  special 
pleas  may  be  summarised  aa  follows:  That 
the  plaintiff's  shed  was  constructed  of  In- 
flammable material  along  tbe  Immediate  east 
side  of  Water  street,  within  30  feet  of  de- 
fendants railroad  track,  which  ran  in  and 
along  said  street;  that  dry  grass,  weeds,  and 
other  toflammable  matter  had  accumulated 
on  the  street  and  sidewalk  in  front  of  the 
plalntUTs  property;  that  the  weather  was 
dry:  that  the  defendant's  locomotive  engine, 
passing  along  there  every  day,  frequently 
threw  out  varks  In  dangerous  quantities,  all 
of  which  was  known  to  the  plaintiff;  that 
plaintiff  was  required  by  (dty  ordinance  to 
sweep  tbe  sidewalk,  which  It  negligently  fail- 
ed to  do,  and  negligently  allowed  the  dry 
grass,  weeds*  and  grea^r  mate  to  remain  In 
the  street;  that  the  danger  of  fire  escaping 
from  def^danfs  engine  and  Igniting  the  dry 
grass,  etc.,'  in  the  street  and  on  the  sidewalk 
was  apparent,  and  known  to  plaintiff;  that 
the  plalntUTs  president  saw  the  engine  ttirow 
out  the  eparks  that  caused  tbe  flre,  and  neg- 
ligently went  away  without  looking  to  see  If 
the  grass  had  been  Ignited,   it  is  to  be  ob- 
served that  in  none  of  the  special  pleas  to 
which  demurrers  were  sustained  In  the  al- 
leged negligence  counted  on  as  proximately 
contributing  to  the  injury  complained  of  in 
Ae  complaint  Is  It  charged  that  tbe  plaintiff, 
Its  agent  or  servant,  was  guUty  of  any  direct 
or  positive  act  of  n^ligeuce,  but  tbe  alleged 
n^lgence  consisted  in  tbe  failure  or  omis- 
alon  to  act   Tbe  theory  of  tbe  defense  set 
tip  In  the  special  pleas  Is  baaed  on  tbe  prin- 
ciple that,  if  one  commits  a  wrong,  whether 
In  tort  or  in  contract,  whereby  another  la 
affected,  or  is  apparently  likely  to  be  affect- 
ed, it  Is  both  tbe  legal  and  moral  duty  of  tbe 
latter  to  exercise  reasonable  diligence  to 
aT(4d  the  resulting  Itijory  to  himself,  or  mini- 
mize it  as  far  as  possible;  and,  if  he  care- 
lessly or  negligently  falls  to  do  so,  be  cannot 
recover  of  the  wrongdoer  such  damages  aa 
be  conid  have  tbns  escaped.   This  doctrine 
Is  well  established  In  cases  of  tbe  breach  of 
contract,  and  so  recognized  by  this  court  in 
Mnrrell  &  Whitney  v.  Whiting,  32  Ala.  66, 
and  Straosd  v.  Meertief,  64  Ala.  307,  38  Am. 
Xbep.  8.   But  it  is  not  confined  to  cases  of 
contracts  and  to  cases  of  pnsonal  Injury,  as 
BOSgested  in  argument  by  counsel  for  appel- 
lee.   It  la  equally  applicable  in  cases  of  In- 
jury and  damage  to  property  resulting  from 
a    tfxtions  act,  and  no  good  reason  exists 
w1b7  it  should  not  apply  in  such  cases.  Tbe 
doctrine  was  recognized  and  applied  in  Lilley 
T.  Fletcher.  81  Ala.  237,  1  South.  273,  la  an 


action  tog  injury  to  property  respltlBg  fnim 
defendant's  negligence,  and  where  the  con- 
tributory negli^^ce  pleaded  was  similar  In 
character  and  principle  to  that  pleaded  in 
the  case  at  bar. 

Tbe  pleas  here  are  not  Inconslstmit  with 
or  opposed  to  tbe  principle  asserted  in  L.  & 
N.  R.  R.  Co.  V.  Marbury  Lumber  Go*.  125 
Ala.  260^  28  South.  438,  to  the  effect  that 
the  owner  of  profwrty  <;annot  be  required  to 
anticipate  the  negligence  of  onotha,  bnt,  on 
the  contrary,  has  a  right  to  preeume  that 
the  railroad  company  will  use  proper  eqnip- 
ped  engbies,  and  will  operate  than  in  a  care- 
ful manner.  They  do  not  invcrfve  the  propo- 
sition of  a  duty  on  the  owner  of  the  j>roperty 
destroyed  to  anticipate  negligence  on  the  part 
of  the  defendant  railroad  company  In  the 
operation  of  its  locomotlTes.  The  contribu- 
tory negligence  aet  iq?  Is  subsequent  to  the 
alleged  negligent  act  of  the  defendant  coont* 
ed  on  by  the  plaintiff  as  the  cause  producing 
the  Injury  complained  of.  The  ne^lgence 
counted  on  as  the  cansation  of  the  Injury 
and  resulting  damages  was  not  1^  in  antici- 
pation at  the  time  of  tbe  all^ted  contribu- 
tory negligence  pleaded.  The  negligent  act 
of  the  defendant  was  a  consummated  fact- 
known  to  the  plaintiff,  and  ttiat  It  vronld 
likely  result  in  injury  to  plaintUTa  property 
unless  prevented,  and  which  could  h«ve  been 
prevented  by  the  exercise  of  ordinary  care 
and  diligence  by  the  plaintiff  or  its  agents. 
In  1  Sedgwick  on  the  Measure  of  Damages 
(7th  Ed.)  p.  164,  under  the  head  "Avoidable 
Gonseiiuences  not  AUowed,"  the  doctrine  la 
thus  stated:  "The  same  principles  which  re- 
fuse to  ta^  Into  consideration  any  but  the 
direct  consequences  of  the  Illegal  a<A  Is  ap- 
plied to  limit  the  damages  where  the  plain- 
tiff, by  using  reasonable  precautions,  could 
have  reduced  them;"  and  on  page  166,  quot- 
ing from  Mr.  Starkie,  It  Is  said:  "In  an  ac- 
tion for  an  injury  occasioned  by  the  negli- 
gence of  another  It  Is  a  good  defense  to  show 
that  the  Injury  so  far  arose  from  the  neg- 
ligence of  the  plaintiff  that  he  might.  In- 
ordinary care  and  caution,  have  avoided  tbe 
Injury."  Tbe  following  cases  are  cited  as 
being  In  point,  or  bearing  on  the  subject: 
Eaton  V.  Oregon  By.  &  Nav.  Go.  (Or.)  24 
Pac.  414;  I.  G.  R.  R.  v.  McKay  (Miss.)  12 
South.  447;  R.  R.  Co.  v.  McClelland,  42  UK 
359;  TlUery  v.  St.  L.  &  S.  T.  Ry.  Go.  (Ark.) 
e  S.  W.  8;  Mills  V.  Chicago,  M.  &  8.  P.  Ry. 
Ca,  76  Wis.  422,  45  N.  W.  225.  Our  con- 
clusion Is  that  tbe  court  erred  In  sustaining 
tbe  demurrers  to  tiie  special  pleas.  It  la, 
however,  proper  to  say  that,  in  our  opinion, 
the  mere  failure  on  the  part  of  the  plaintiff 
to  comply  with  the  ordinance  of  the  dty  as 
to  sweeping  the  sidewalk,  though  such  an 
omission  of  duty  as  might  in  law  become 
negligence  per  se,  would  not  alone,  and  of 
Itself,  and  without  a  knowledge  on  the  part 
of  plaintiff  of  the  defendant's  act  negti- 
gence,  and  of  the  dangoous  condition,  and 
of  tbe  probable  conaequences  of  defendant's 
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negligence,  prevent  a  recovery  by  plaintiff 
for  the  defendant's  wrong,  which  wai  the 
primary  cause  of  the  injury. 

Several  exceptions  were  reserved  to  the 
rulings  of  the  court  on  the  introduction  of 
evidence.  We  have  examined  and  consider- 
ed the  same,  and  fall  to  find  that  any  error 
was  committed  In  any  of  these  several  rul- 
ings. .  The  defendant's  railroad  ran  in  and 
along  a  pnbllc  street  in  the  city  of  Mobile. 
Its  right  of  way  was  limited  to  its  track. 
The  third  cliarge  given  at  the  request  of  the 
plaintiff  fixed  a  liability  on  the  defendant  for 
the  damages  resulting  from  the  fire  caused 
by  the  falling  sparks  emitted  from  the  en- 
gine and  Igniting  the  grass  on  Its  right  of 
way,  although  the  engine  was  properly  equip- 
ped and  properly  managed,  for  a  failure  to 
keep  its  right  of  way  clear  of  grass,  weeds, 
and  combtwtlble  material  likely  to  be  ignited 
by  sparks.  None  of  the  remaining  counts 
of  the  complaint,  after  first,  second,  fourth, 
and  fifth  were  eliminated,  counted  upon  the 
failure  of  the  defendant  to  keep  Its  right  of 
way  clear  of  grass,  weeds,  and  combustible 
material,  and  the  charge,  when  referred  to 
the  counts  not  eliminated,  was  bad.  More- 
over, there  was  no  evidence  that  the  fire 
originated  from  sparks  falling  in  the  grass 
and  weeds  on  the  right  of  way,  and  the 
cliarge  for  this  reason  was  abstract.  Char- 
ges 4  and  5  are  subject  to  the  same  criticism. 
There  was  no  evidence  to  show  that  a  prop- 
erly constructed  and  operated  engine  would 
not  throw  sparks  to  a  distance  of  feet, 
and  such  cannot  be  said  to  be  a  matter  of 
common  knowledge.  The  eighth  charge, 
therefore,  was  improper.  Moreover,  this 
charge  Ignores  the  evidence  that  a  strong 
wind  was  at  the  time  blowing.  L.  &  N.  R. 
R.  Co.  V.  Marbury  Lumber  Co.,  125  Ala.  256, 
257,  28  South.  438;  A.  Q.  S.  R.  R,  Co.  v. 
Taylor,  129  Ala.  246,  29  South.  673. 

To  rebut  the  presumption  arising  from  the 
prima  fade  case  circumstantially  shown  by 
the  plaintiff,  the  defendant  Introduced  evi- 
dence showing  a  proper  equipment  and  man- 
agement of  the  engine,  which  was  uncontra- 
dicted. The  ninth  charge  hypothesizes  the 
emission  of  sparks  from  the  defendant's  en- 
gine In  dangerous  quantities  only,  but  not  in 
quantities  unusual  for  a  properly  eonstmcted, 
equipped,  and  managed  engine  to  emit  It  Is 
suffident  to  put  the  burden  upon  the  defend- 
ant to  show  that  the  engine  was  properly 
constructed  and  handled,  that  the  fire  orig- 
inated from  sparks  emitted  by  the  engine, 
and  the  very  fa.ct  tliat  the  fire  did  so  orig- 
inate would  show  that  sparks  w^e  emitted 
In  dangerous  quantities,  and  the  charge  was 
calculated  to  lead  the  jury  to  draw  such  an 
Inference,  and,  when  so  construed,  the  facta 
hypothesized  amounted  to  no  more  than  the 
prima  fade  case  made,  which  required  the 
defendant  to  show  proi)er  construction  and 
handling,  and,  as  applied  to  the  evidence, 
was  dlrectiy  opposed  to  the  rule  as  stated 
m  L.  ft  N.  R.  R.  Co.  T.  Marbury  I^unber  Co., 


supra.  If  the  charge  had  hypothesized  the 
emission  of  the  sparks  in  onusual  and  dan- 
gerous qnantltieSt  then  It  wonld  have  been 

good. 

The  third  count  avers  that  the  fire  that 
so  escaped  fell  upon  the  plalntifTs  property, 
while  the  eighth  count  charges  that  the  de- 
fendant negligently  cut  down  grass  and 
weeds  In  the  space  between  the  track  and 
the  plalntifTs  shed,  and  tbat  the  sparks  fell 
Into  this  grass  and  weeds,  setting  flre  to  the 
same,  which  was  communicated  to  plaintltTB 
premises.  There  vras  evidence  tending  to 
show  that  the  defendant  cut  the  grass  or 
weeds  In  this  space  and  left  the  same  li^ng 
where  it  was  cut;  but  there  was  also  evi- 
dence tending  to  show  that  the  defendant 
did  not  cut  any  grass  or  weeds  In  this  space, 
and  that  the  grass  and  weeds  between  the 
track  and  shed  were  left  standing.  Under 
the  instruction  contained  In  chai^  17,  the 
jnry  were  required  to  find  tor  the  plaintiff, 
although  they  might  believe  that  the  grass 
was  not  cut  down,  but  was  left  standing, 
and  although  there  was  no  count  In  the  com- 
plaint covering  such  case  as  the  pleadings 
stood  after  the  elimination  of  the  first,  sec- 
ond, fourth,  and  fifth  counts.  The  charge 
therefore  was  bad.  The  remaining  charges 
given  at  the  Instance  of  the  plaintiff,  when 
referred  to  the  pleadings  as  they  stood  after 
the  elimination  of  the  several  counts  men- 
tioned and  to  the  evidence,  correctly  state  the 
law.  and  no  error  was  committed  In  the  giv- 
ing of  them,  except  as  to  the  eighteenth  and 
nineteenth.  The  ordinance  limiting  the  speed 
was  not  intended  to  impose  any  duty  on  the 
railroad  company  In  reference  to  structures 
or  buildings  along  the  line  of  the  railroad, 
but  was  Intended  for  the  protection  of  the 
I>eopIe  using  the  street 

Of  the  refused  charges  requested  by  the 
defendant,  and  here  insisted  on,  the  fourth 
and  fifth  were  general  charges  to  find  for  the 
defendant  under  the  sixth  and  seventh  counts 
of  the  complaint  As  to  these  counts  there 
was  conflicting  evldence---at  least  evidence 
anthorlzlng  different  Inferences;  and  for  this 
reason  these  charges  were  properly  refused. 
The  sixth  refused  charge  would  have  been 
proper  If  confined  to  the  third  cotmt  but  was 
bad  In  that  It  Ignored  other  phases  of  the 
complaint  and  the  evidence  In  the  support 
thereof,  upon  wlilch  a  recovery  was  sought. 
The  ninth,  tenth,  eleventh,  and  twelfth  re- 
fused charges  were  likewise  faulty  in  Ignor- 
ing phases  of  the  complaint  and  evidence  In 
support  thereof  on  which  a  recovery  was 
sought.  The  eighth  charge  was  not  subject 
to  this  ground  of  objectitm,  as  urged  by 
counsel  for  appellee,  and,  as  it  correctly 
stated  the  law,  should  have  been  given.  The 
seventh  refused  charge  was  argumentative, 
and  for  that  reason.  If  no  other,  the  court 
properly  refused  it. 

For  the  errors  pointed  out,  the  judgment 
will  be  reversed,  and  the  cause  will  be  r»> 
manded.  Reversed  and  remanded. 
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THOMPSON  et  aL 


(fiapreme  Conrt  ot  Florida,  Dlviaton  A.  Nor. 
4,  1903.) 

APPUJJITB  PRACTICS-riNAL  JUDOHmT- 
WRIT  OP  ERROR. 
1.  Where  the  record  brought  to  an  appellate 
coart  by  writ  of  error  ahowa  that  there  w&j  no 
final  jadsment  in  the  canae  from  which  anch 
writ  woQld  lie,  the  writ  of  error  wlQ  b«  dl^ 
missed  at  the  cost  ot  the  plaintiff  in  error. 
(SyUabai  br  tho  Goort) 

Brror  to  Circuit  Court,  BscsmUm  Connty; 
Erelyn  G.  Maxwell,  Judge. 

Action  between  H^berg  Bros,  and  H.  W. 
Tbompaon  and  others.  From  the  judgment, 
Helnberg  Bros,  bring  error.  Affirmed. 

Jobo  G.  Avezy,  for  platnUff  In  errw. 
Bkmnt  *  Bloont,  for  defendants  In  eixw. 

PER  CURIAM.  Thla  cause  coming  on  for 
final  adjudication  before  Division  A  of  the 
court  upon  the  transcript  of  tbe  record  and 
briefs  of  counsel  for  the  req>ectlTe  parties, 
upon  due  consideration  the  court  finds  that 
there  was  no  final  Judgment  rendered  In  said 
cause  from  which  writ  of  error  woald  lie,  and 
It  Is  therefore  hereby  considered,  ordered, 
and  adjudged  that  tbe  writ  of  error  In  said 
cause  be,  and  the  same  Is  hereby,  dismissed 
at  the  cost  of  the  plaintiff  In  error.  Harri- 
son T.  Thurston,  11  FJa.  307;  Gates  T.  Hay- 
ner,  22  Fla.  325,  and  authorities  cited  there- 
in; Johnson,  Daniels  ft  Go,  t.  Polk  County, 
24  Fla.  28,  8  South.  414. 


(M  Fla.  BO) 


WILLIAMS  STATSL 


Not. 


(Soprons  Court  of  Florida,  DiTidon  B. 
4,  1903.) 

liABCSNT— INSTRUCTIONB-HABBCLESS  BRROR. 

1.  Inaccarac7  in  an  iDBtruction  of  the  court 
as  to  what  carrying  away  of  property  la  neces- 
sary to  the  crime  of  larceny  is  harmleaa  error 
where  the  evidence  establishes  without  contra- 
diction the  asportation  of  the  property  charged 
TO  have  been  stolen,  and  the  defense  interposed 
is  that  it  was  taken  under  a  dalm  of  right. 
(Syllabus  by  tha  Conrt) 

Bnur  to  CHrcidt  Court,  De  Boto  CmaSji 
Jo««ph  B.  Wall,  Judge. 

Thomas  WUUanis  was  convicted  of  Uu^ 
ceny,  and  tainga  error.  Affirmed. 


Wilson  Jk  Wilson  and  Solon  B.  Turman, 
for  plalntifr  In  error.  J.  B.  Whitfield,  Atty. 
Qen.,  for  the  State. 

MAXWELL,  J.  The  defendant  at  a  Bpe- 
ctal  term  of  conrt  held  In  De  Soto  county  in 
March,  1908,  was  convicted  <a  the  larceny  of 
a  bull. 

Questions  raised  by  plaintiff  in  error  re- 
garding the  regularity  of  this  term  of  court 
the  organization  of  the  grand  Jury,  and  the 
return  and  sufficiency  of  the  indictment  are 
disposed  of  by  what  is  said  in  the  case  of 
Peeples  v.  State  (decided  at  the  present 
term)  3S  South.  223. 

In  its  charge  to  the  Jury  the  court  used  the 
following  language:  "When  the  law  speaks 
of  larceny,  gentlemen,  as  the  felonious  steal- 
ing, taking,  and  carrying  away,  It  means  the 
taking  of  property  with  intent  to  steal  it, 
but  It  does  not  mean  that  a  man  must  take  It 
up  and  carry  It  away  to  a  distance.  They 
may  take  possession  of  the  property  without 
removing  It  any  distance,  with  the  felonious 
intent  of  depriving  the  true  owner  of  the  pos- 
session thereof."  Upon  this  charge  Is  pred- 
icated the  sixth  Bselgument  that  "the  court 
erred  In  charging  the  Jury  that  the  felonious 
taking  of  personal  property  would  constitute 
larceny,  vrithout  the  carrying  away  of  the 
said  property."  In  charging  that  the  carry- 
ing away  need  not  be  to  any  distance,  the 
court  doubtless  used  the  term  In  the  collo- 
quial sense  of  any  great  or  extended  distance. 
Whether  It  could  in  any  case  be  misleading, 
or  Induce  the  belief  on  the  part  of  the  Jury 
that  no  removal  whatever  of  the  property  al- 
leged to  have  been  stolen  is  necessary  to 
constitute  larceny,  we  need  not  Inquire,  The 
testimony,  without  contradiction,  showed  as- 
portation of  the  property,  and  tbe  defense 
Interposed  was  that  the  property  was  taken 
under  a  claim  of  right  The  alleged  inaccn- 
racy  In  the  charge,  therefore,  was  wholly 
immaterial  to  the  defendant's  case. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  Judgment  ot  the  lower  conrt 
will  be  affirmed. 

CABTBB.  P.  J.,  and  COCKRIQLL.  J.,  con- 
cnr. 

TAYLOR,  O.  J.,  and  HOOKER  and 
SHACKELFORD,  JJ.,  concur  Id  tbe  opinion. 
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McDonald  at  ai.  t.  fadgett. 

(Supreme  Conrt  of  Florida,  DlTtdon  B.  Not. 

4.  ie03.) 

INJUNCTION— TRESPASS  TO  RBALTT. 

1.  Section  1469  of  the  ReTiaed  Statutes  of 
1S92,  in  givios:  a  right  to  eojolii  treBpesB  to 
realty  to  any  person  claiming  to  own  umbered 
lands  in  this  state,  does  not  confer  sucb  right 
upon  one  claiming  to  own  only  the  turpentine  in 
the  trees  with  the  pririlege  ot  catting*  boxinc* 
and  scraping  the  trees. 

(SjllabDB  by  the  Court) 

Appeal  ttom  Olrcnlt  Court,  Alacbna  Ooon- 
ty;  J.  A.  Ammons,  Circuit  Court  Gommla- 
.idoner. 

Action  by  J.  B.  I^dgett  agaloat  L.  B.  Mc- 
Donald and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Berersed. 

Brans  Halle  and  Horatio  Davis,  for  appel- 
lants. Bobert  B.  Davla  and  Jackson  & 
Tbomas,  fmr  appellee. 

FEB  GDBIAH.  The  appeal  here  Is  from 
an  Interlocotory  order  for  preliminary  In- 
junction against  trespass  to  realty  by  cutting 
trees,  granted  under  section  1468  of  the  Be* 
vised  Statutes  of  1892  to  one  claiming  to  own 
"the  turpentine  In  and  on  the  pine  trees"  on 
the  land  in  question,  with  the  prlTllege  of 
cutting,  boxing,  and  scraping  the  said  trees. 
The  section  referred  to  gives  the  right  to  In- 
junction to  "any  person  cttimlng  to  own  any 
timbered  lands  in  tUs  state."  This  was  held 
In  the  recent  case  of  Doke  v.  Peek,  46  ria. 

 1  84  South.  896,  not  to  apply  to  the  owner 

of  growing  timber  upon  land,  and,  a  fortiori, 
does  not  give  a  right  of  action  to  one  owning 
only  the  turpentine  in  tbe  trees.  No  Irrepar- 
able injury  or  other  ground  of  equitable  In- 
twvention  is  claimed. 

The  order  granting  the  preliminary  Injuno- 
Hm  Is  reversed. 


CABTEI^  P.  J.,  and 
COCKKEU/,  JJ.,  concnr. 


MAXWELL  and 


TAYLOR,  O.  J.,  and  SHACEELFOBD  and 
HOCKEB,  JJ.,  concur  in  the  opinion. 


(4t  Fla.  Ul) 
IfABSH  V.  BBMNBTT  et  aL 

(Supreme  Conrt  of  Florida.  IMvMon  A.  Nov. 
4,  1908.) 

APPBLLATR  PRACTICB-FINAI.  JtlDaiCBNT— 
WRIT  OP  ERROR. 

1.  Where  the  record  brought  to  an  api>ellate 
court  by  writ  of  error  shows  that  there  was  no 
final  judgment  Id  the  cause  from  which  auch 
writ  would  lie,  tbe  said  writ  <tf  error  ^fill  be 
dismissed  at  the  cost  of  tbe  plalntlfl  In  mot, 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tcdusla  Cotmty; 
Minor  S.  Jones,  Judge. 

Action  between  Reubln  Marsh  and  Porttf 
S.  Bennett  and  others.  From  the  judgment; 
MarBh  brings  error.  Dismissed. 

John  W.  Price,  tor  plalntllt  in  error. 
Isaac  A.  Stewart  (Egford  Bly,  on  the  brleO^ 
tor  defendants  In  error. 

PBB  CURIAM.  This  cause  coming  on  for 
final  adjudication  before  IMvtolon  A  (tf  tbe 
court  upon  fbe  transcript  of  the  recwd  and 
briefs  of  counsel  for  tbe  req>ective  parties, 
upon  due  Cfmdderatlon  tbe  court  finds  that 
then  was  no  final  judgment  rendered  In  said 
cause  from  which  writ  of  error  would  lie, 
and  it  is  therefore  hereby  ctHisldered,  or- 
dered, and  adjudged  that  tbe  writ  of  emv 
in  said  canse  be,  and  tbe  same  is  bereby, 
dismissed,  at  tbe  cost  of  tbe  plaintiff  In  er- 
ror. Harrison  v.  Thurston,  11  Fla.  807; 
Gates  T.  Hayner,  22  Fla.  826;  Btves  t.  BB* 
dridge.  89  Flo.  47,  21  South.  B7a 
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RICH  T.  McLAURSN.  DIst  Atty.,  ex  xtL 
COOK. 

(Snpretne  Conrt  of  MississippL   Dec  7,  1903.) 

POLICE  JUSTICB— TITLE  TO  OFFICE— CITIES— 
HATOR— BOARD  OF  ALDERMEN— MBETIMOS 
—ELECTION— POWER  OP  VETO. 

1.  Wbere  tn  office  Ib  provided  for  in  cltie* 
falliaff  within  a  certain  statutory  class,  but  no 
provision  is  made  for  election  thereto,  the  offi- 
cer may  be  elected  In  such  proper  mode  bb  the 
major  and  board  of  aldermen  may  choose. 

2.  Undo-  Code  1892,  {  2992.  relating  to  meet- 
ings of  the  board  of  aldermen  of  certain  cities, 
the  election  of  a  police  justice  hj  resolution, 
at  the  first  regular  meeting  succeeding  the  pxe- 
tIoiu  regular  election,  is  a  proper  and  raffl- 
dent  election. 

3.  At  a  meeting  of  the  mayor  and  board  of 
aldermen  of  cities  for  the  election  of  a  poHc* 
justice,  provided  for  by  Code  1892.  I  29^,  re- 
lating to  meetings  of  the  bwtfd  of  aldermen  of 
certain  cities,  the  mayor  bas  no  powor  to  Tote 
when  there  is  not  a  tie. 

4.  No  ordinance  is  required  for  the  election 
of  a  police  justice,  which  office  is  created  by 
Code  18^  i  SOttl.  relaUng  to  certain  dties. 
thongb  the  manner  of  hia  election  la  not  pro- 
vided for. 

6.  Under  Code  1892,  {  2979,  giving  mayors 
of  certain  cities  power  to  veto  any  measure 
passed  by  the  board  of  aldermen,  a  mayor  haa 
DO  power  to  veto  the  election  of  a  police  jn^ 
tice  ter  the  board. 

6.  Chie  elected  to  the  office  of  police  justice, 
prodded  for  by  Code  1892,  {  3001,  is  allowed 
a  reasonable  time  to  have  a  judicial  ascertain- 
ment of  his  title  to  the  office,  without  having 
a  commiasion.  taking  the  oath  of  office,  or  giv- 
inr  bond. 

7.  The  fact  that  the  duties  of  a  police  Jus- 
tice, which  office  is  provided  for  by  Code  1892, 
I  8001,  relating  to  certain  dties,  happen  to  be, 
in  part,  those  which  a  jostice  of  the  peace 
mignt  exercise  nn^r  section  3067,  relating  to 
th«r  jurisdiction,  doea  not  interfere  with  hia 
title  to  the  office. 

Appeal  from  Oircnlt  Court,  Pezry  Countr.; 
Jno.  R.  Enochs,  Judge. 

"To  be  officially  reported." 

Quo  warranto  by  R.  S.  McLatiren,  district 
attorney,  on  relation  of  W.  H.  Cooli;  against 
C.  W.  Rich,  to  recover  possession  of  an  office, 
and  books  and  records  belonging  thereto. 
F'rom  a  Judgment  for  plaintiff,  defendant- ap- 
peals. Affirmed. 

O.  W.  Rich  was  mayor  of  Hattiesbnrg  In 
UKM.  and  1902,  and  acted  at  police  justice  by 
Tlrtoe  of  Us  being  xaayot.  He  was  re-elect- 
ed maror  for  the  years  of  1908  and  1901. 
Hattlesburg  bas  more  than  4,000  Inhabitants. 
On  tbe  first  Tuesday  in  January,  1903,  the 
board  of  aldermen  elected  W.  H.  Cook  police 
Justice  t<a  HattleBburg  by  resolutloa  The 
resolution  electing  Cook  police  Jostice  pro- 
vided that  he  give  bond  In  tta^  snm  of  f 1.000. 
.After  this  resolution  was  passed.  Cook  eze- 
ented.  a  bond  In  tbe  penalty  of  $1,000,  payable 
to  tbe  city  ot  Hattieebnrg,  and  not  to  tbe 
state.    This  bond  was  approved  by  tbe  board 
of  aldermen  and  the  clerk  of  the  chancery 
court*  but  not  by  tbe  president  of  the  board 
of  sopervlsors.    Cook  then  demanded  tbe 
office  of  police  Justice.   Rich,  mayw,  refused 
to  allo'W  Cook  to  tafc«  poMeaston  of  tte  tAcOk 
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but  continued  to  tmerdw  the  functions  there- 
of himself. 

N.  C.  Hill,  for  appellant  Hartfield  &  Uc- 
Xjanrin  and  S.  B.  Travis,  for  appellee. 

WHITFIELD,  C.  J.  Tbe  office  of  P(dice 
Justice  Is  not  one  of  those  provided  for  in 
section  2940,  Code  1892.  It  Is  separate  and 
distinctive,  created  by  section  3001  of  that 
Code  In  cities  having  4,000  or  more  inhabit- 
ants. Hattlesburg  la  such  a  dty.  A  police 
Justice  is  therefore  elected  by  tbe  board 
known  as  the  "Mayor  and  Board  of  Alder- 
men.** It  is  not  provided  anywhere  In  the 
Code  chapter  on  "MmilcipalltleB"  bow  he 
should  be  elected.  He  may  be  elected  In 
sneh  proper  mode,  therefore,  aa  ttie  board  of 
mayor  and  aldermen  may  choose.  1  DUlon 
on  Munidpal  Corporations  (4th  Ed.)  {  212. 

Cook  was  elected  police  Justice  In  this  city, 
but  by  resolution.  This  was  a  proper  and 
sufficient  election,  and  It  was  held  at  the 
regular  meeting  on  Tuesday,  January  6tfa, 
which  was  the  first  regular  meeting  of  the 
mayor  and  board  of  aldermen  succeeding  the 
previous  regular  election,  aA  prescribed  by 
section  2992  of  said  Code.  The  mayor  had 
no  power  to  vote  in  the  election  of  said  offi- 
cer, becanse  there  was  no  tie.  Bouaquet  t. 
State,  78  Miss.  484,  29  South.  399. 

Tbe  mayOT  has  no  power  to  reto  the  elec- 
tion of  such  officer.  He  may  give  the  cast- 
ing vote,  as  a  presiding  officer  of  the  tribonal 
known  as  tbe  "Mayor  and  Board  of  Alder* 
men,"  in  such  elections.  Section  2979  of  said 
Code.  And  he  may  veto  any  measure  pass* 
ed  by  the  board  of  aldermen.  See  same  sec- 
tion. But  sucli  an  election  Is  not  "a  meas- 
ure." within  the  meaning  of  that  section. 
Section  8009  of  said  Code,  referring  to  those 
ordinances  which  are  to  be  recorded  tn  the 
Ordinance  Book,  discriminates  between  ordi- 
nances which  are  "in  their  nature  laws  of 
tbe  municipalities,"  and  "mere  orders  or  de- 
crees temporary  in  Qieir  nature."  It  requires 
no  ordinance  to  elect  a  police  Justice,  toe 
manifest  reasons,  arising  from  convenience 
and  necessity. 

Until  final  dedsltm  tliat  said  Cook  Is,  by 
proper  election  under  said  section  80(0.  police 
Justice  of  Hattlesbnxg,  he  Is  not  required  to 
have  a  commission,  to  take  the  oath  of  office, 
OT  to  give  bond.  He  Is  allowed  a  reaatmable 
time  after  such  Judidal  ascertainm^t  of  his 
title  to  Bald  office  to  qualify.  Bourgeois  t. 
La^,  77  Miss.  146,  25  Booth.  1S3.  He 
brings  tills  suit  to  detramlne  alone  his  title 
to  the  dlstlnctiTe  ofOce  of  poHce  Justice  ot 
said  dty,  and  aecUw  8067  of  said  Code  has 
no  a^licatiOTi;  and  it  Is  Immaterial  that  tbe 
duties  asdgned  by  the  law  to  lilm,  as  police 
Justice  WtOln  his  proper  territwy,  happrai  to 
b^  in  part  tiiose  which  a  Justice  or  the  peace 
might  ezerdse.  He  holds  the  <ffl3e  of  police 
Justice,  and  it  is  that  irtilcb  the  Judgment 
here  awards  him, 

Afflrmcd. 
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(82  Hiss.  691) 

WOBK  BROS,  ft  CO.  T.  WAQQONEB  et  al. 

(Supreme  Court  of  Mississippi.    Dec.  7,  1903.) 

QARNISHHBNT  —  ATTACHMENT  —  SSaVICE  — 
SUFFICIENCY. 
1.  Ad  affidavit  for  attachment  sngvested  a 
number  of  names  for  garnisbment.  Liater  a 
writ  of  attacliment  was  issued  against  tbe  de- 
fendant in  the  action  without  augKestion  of  any 
garuishees  or  command  to  garnlsE,  and  tbe  re- 
turn on  this  showed  that  it  was  executed  hj  at- 
taching the  defendant's  account  book.  Th« 
next  day  a  writ  of  garnishment  was  issued, 
specifying  tbe  same  persona  specified  in  the 
original  suggestion  for  garnishment,  and  what 
purported  to  be  a  return  on  this  writ  read  as 
follows:  "Executed  this  attacbmeot  aud  gar- 
nishment tbis  day  by  leryiDg  upon  and  taung 
into  my  possession  tbe  books  of  account  of 
*  *  *  tne  defendant  and  by  summoning  the 
following  named' persons,  who  appeared  to  tie 
indebted  to  defendant  on  said  books,  as  gai^ 
nishees."  Held,  that  it  cotild  not  be  assumed 
on  the  record  that  the  garnishees  were  sum- 
moned only  nnder  the  attachment  writ,  and  not 
under  tbe  garnishment  writ,  so  as  to  make  serr- 
ice  on  them  sufficient  although  the  garnishment 
writ  was  fatally  defective. 

On  aaggeetion  of  error.  OTerroled. 
'  For  former  opinion,  see  36  South.  137. 

Alexander  &  Alounder  filed  a  saggeatton 
of  error  in  tblB  case,  making  the  following 
points:  Tbe  emt  is  the  failure  to  observe 
that  the  judgment  against  Mra.  Joiner,  gar- 
nishee, was  rendered  not  on  the  garnishment 
-writ  and  tbe  service  of  the  officer  thereon, 
but  was  rendered  on  the  garnishment  by  the 
dffk  acting  under  the  attachment  writ,  pur- 
niant  to  sectioDB  2424  and  2442  of  the  Code 
of  1880.  Hr>.  Joiner  was  not  etimmoned  as 
garnishee  pursuant  to  the  writ  of  garnish- 
ment, but  summoned  by  the  sheriff  as  one 
found  indebted  upon  the  books  of  the  de- 
fendant in  attachment.  The  affidavit  In  at- 
tachment suggests  certain  persons  to  be  gar- 
nished, but  Mrs.  Joiner  Is  not  among  these. 
The  first  mention  of  Mrs.  Joiner  In  these 
proceedings  is  In  the  return  of  the  sheriff  on 
tbe  attachment  writ  This  return  recites,  in 
tbe  language  of  section  2424  of  tbe  Code  of 
1880.  that  tbe  sheriff  summoned  these  per- 
sons because  tbej  appeared  to  be  indebted 
to  the  defendant  on  said  books.  This  writ 
of  attachment  was  Issued  on  May  27th, 
Plaintiff  secured  a  regular  writ  of  garnish- 
ment for  the  persons  who  bad  been  named 
in  the  affidavit  for  attachment  Mrs.  Joiner's 
name  Is  in  neither  the  suggestion  nor  the 
writ  of  garnishment  It  will  be  observed  that 
the  sheriff  executed  the  writ  of  attachment 
by  seizing  tbe  account  books  of  defendant, 
and  on  tlte  next  day  he  executed  boUi  tbe 
writ  of  attachment  and  the  garnishment;  at 
least  he  made  a  return  on  it  that  he  executed 
"this  attachment  and  garnishment"  Now, 
the  writ  of  attachment  for  certain  designated 
persons  can  only  be  aerved  on  those  persona; 
hence  tiie  sheriff  could  not  haTe  serred  Mm. 
Jcdner  under  the  garnishment  writ,  ^ce  she 
was  not  named  under  It  It  la  clear  that  he 
was  acting  under  only  the  attachment  writ, 
since  he  noted  the  aeisnre  of  tbe  books  uiir 


der  the  writ  and  redted  that  he  summoned 
Mrs.  Joiner  as  one  found  Indebted  upon  tbe 
books.  Tlie  Judgment  does  not  contradict  this 
claim  In  any  way,  but  merely  recites  that 
certain  persons,  among  others  Mrs.  Joiner, 
had  been  legally  and  duly  summoned  as  gar- 
nishees. The  defense  made  by  Mrs.  Joiner 
amounts  to  a  plea  of  nul  tiel  record,  tbe  point 
presented  being  merely  tbe  want  of  sufficient 
service  on  her  as  garnishee.  It  can  hardly 
be  questioned  that  under  the  Code  of  1880 
a  general  return  of  the  summoning  as  gar- 
nishee Is  sufficient  under  the  attachment  writ 
This  Is  not  only  tbe  plain  provision  of  the 
statnte.  but  Is  either  exinessly  declared  or 
taken  for  granted  In  all  cases  coming  under 
the  Code  of  1880  involving  the  question  of 
sufficiency  of  service  on  the  garnishee.  Fal- 
son  T.  Wolfe,  63  Miss.  24.  There  Is  consld- 
mble  confusion  as  to  Just  bow  Waggoner 
was  served.  His  name  was  suggested  tn  tbe 
affidavit  for  attachment,  and  he  was  men- 
tioned also  in  the  subsequent  gamlsbmeat 
writ  in  summoning  Waggoner.  He  executed 
tbe  attachment  writ  and  the  garnishment  by 
levying  upon  the  books  of  account  and  snm- 
moning  certain  named  persons  who  appeared 
to  be  indebted  to  defendant  on  said  books, 
and  among  these  persona  Is  Waggonw.  Tbe 
language  of  tbe  return  and  reference  to  Uie 
books  shows  that  the  sb«lff  proceeded  under 
sections  2424  and  2442.  For  these  reasons 
we  think  service  on  Waggoner  la  also  suffi- 
cient. 

Luckett  &  Elils  and  Alexander  A  Alexan- 
der, for  appellant  t,  B.  Sullvan,  for  ap- 
pellea. ' 

CALHOON,  J.  The  grounds  taken  in  Oe 
suggestion  of  error  are  the  same  as  those 
taken  in  the  orl^nal  brief,  and  the  arpi- 
menta  are  very  forcibly  presented  In  both, 
and  were  carefully  considered  In  tbe  first  in- 
stance. Tbe  <q;)inlon,  out  of  a  wish,  perhaps 
too  strong,  by  the  writer  of  it  to  condoise, 
was,  ptthaps,  obscure  from  lack  of  fullness, 
and  it  may  be  due  counsd  to  make  it  more 
explicit  Short  as  it  was,  howevw,  it  did 
show  twice  our  finding  from  the  record  that 
the  sheriff's  action  was  aa  tbe  writ  of  gar- 
nishment of  date  December  31,  1890.  That 
writ  being  void  under  tbe  case  of  the  Acme 
Lumber  Go.  t.  Vandergrlft  Shoe  Co.,  70  Bfias. 
01,  11  South.  667,  the  sheriff's  return  of  it 
was  void,  and  witii  all  the  more  reason  TOid 
as  to  ISxB.  Joiner,  becanse  her  name  does  not 
appear  among  the  large  number  suggested  by 
the  plaintiff  in  attachment  for  garnishment. 
We  must  decide  causes  from  records  as  pre- 
sented, and  certainly  wHl  indulge  no  pre- 
Bomptlons  to  hold  a  garnishee  on  a  Judgment 
by  default  seren  years,  less  three  days,  after, 
tmder  legUlatlon  which  then  set  a  snare  for 
the  unwary,  which  required  less  formally  in 
the  service  and  return  of  process  on  a  gar- 
nishee than  on  the  debtor  sued,  and  by 
which  tbe  rights  of  <dtliena,  with  no  Interest 
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in  the  controTerBy,  and  no  paper  banded 
them,  mfglit  be  tossed  orerboard  with  as  lit- 
tle ceremony  as  corpses  of  plague  patients 
at  sea.  Snch  laws  must  be  enforced,  as  all 
laws  must,  but  tbey  certainly  bave  no  claim 
to  a  more  liberal  construction  tlian  others. 
Thla  record  shows  that  the  affidavit  for  at- 
tachment was  made  December  IS,  1880.  Pol- 
lowing  it  appears  a  suggestion  of  21  names 
for  garnishment,  of  whldi  names  appears 
that  of  Waggoner,  but  not  that  of  If  rs.  Joiner. 
On  that  same  day,  December  18,  1890,  was 
iBBued  a  plain  wilt  of  attachment  against  J. 
Gwln,  the  defendant  In  the  action,  without 
suggestion  of  garnishees,  or  any  command  to 
gamlab.  Tbe  return  on  this  shows  that  it 
was  executed  on  December  90,  1800,  "by  at- 
taching J.  Gwln's  account  book."  On  De- 
cember 31,  1890,  the  only  writ  of  garnish- 
ment In  the  record— and  It  specified  the  same 
21  people  mentioned  in  the  aoKestion,  in- 
cluding Waggoner,  bvt  aclndlng  Mrs.  Joiner 
—was  issued.  On  tliat  same  day— December 
Slst— appears  a  loose  paper,  not  appearing  to 
be  attflcbed-to  or  indorsed  on  either  the  writ 
of  attachment  or  the  writ  of  garnishment, 
and  without  even  the  style  of  the  case  ai>- 
pearlng,  which  reads  thus:  "Executed  this 
attachment  and  garnishment  this  day  by 
levying  upon  and  titktng  Into  my  irassesslon 
the  books  of  account  of  J.  Owln  tbe  d^end- 
ant  &  by  summoning  tbe  following  named 
persons  who  appeared  to  be  Indebted  to 
deft,  on  said  books  as  garnishees,  to  wit** 
The  numerous  names  Included  both  Wag- 
goner and  Mrs.  Joiner.  Now,  the  garnish- 
ment writ  was  void,  and  we  are  asked  to  as- 
sume on  this  state  of  the  record  that  the  gar- 
nishees were  summoned  only  under  the  at- 
tachment writ,  and  not  under  the  gamish- 
ment  writ  We  decline  to  do  so.  The  offl- 
cdfa  retnm  in  effect  sbows  that  be  executed 
"this"  writ  of  attachment  by  levying  on  the 
books,  and  *tbls"~tbe  only— writ  of  gamlsb- 
ment  "by  snmmonlng,"  etc.  It  seems  plain 
that  be  acted  on  the  void  writ  of  garnish- 
ment. 

Soggestlcm  of  error  orerrnled. 


(83  MlBB.  17») 

TAZOO  &  H.  y.  B.  CO.  T.  MTTOHELL. 

(Supreme  Conrt  of  Mississippi.   Dec  7,  1903.) 

CARRIBRS-FLAO  STATIONS— FAILURE  TO  STOP 
TRAIN- ACTIONS  BT  PABBBNOHR^WIIiLFUL- 
NBSS^INSTRUCTIONB  —  MODIFICATION— RE- 
POSAL—DAM  AQES . 

1.  Where,  in  an  action  by  a  passenger  for 
fallnre  of  a  train  to  stop  on  slniat  at  a  flag 
station,  there  was  eridencs  Jnstifying  the  snb- 
mlflrton  of  the  question  as  to  whether  the  fall- 
nre  to  stop  was  wtUfnl,  as  alleged,  an  inatrnc- 
tion  that  U  the  Jnry  found  for  [riaintiff  under 
tbe  evidence,  they  could  not  award  any  dam- 
Mgam  in  excess  of  the  actual  pceoniary  money 
damages  snatained  by  plaintlfE,  was  pn^arly  re- 
fused. 

2.  In  an  action  by  a  passen^r  for  damages 
from  the  failure  of  a  train  to  stop  at  a  flag  sta- 
tion on  signal,  a  requested  Instmctlw  that. 


t  X.  Set  Carrimi,  toL  I,  C«nt.  Dig.  |  lon. 


though  the  engineer  saw  the  signal,  If  bis  failure 
to  stop  was  not  dae  to  malice  or  deliberate  de- 
sign or  willfulness  or  wantonness,  plaintiff  could 
only  recover  actual  pecuniary  damages,  was 
properly  modified  by  intierting  the  words  "or 
caprloiouenesB  or  recklessness.^ 

S.  Where,  in  an  action  by  a  passenger  for 
damages  from  defendant'^  failure  to  stop  a 
train  at  a  Sag  station,  the  fireman  testified  tliat 
he  was  also  keeping  a  lookout  for  signals  as 
the  train  passed  the  station,  a  requested  in* 
struction  that  if  tlie  «igine«r  was  keeping  a 
proper  lookout  for  signals,  and  did  not  see  the 
signal  to  stop,  the  Jury  should  find  for  the  de- 
fendant, though  they  believed  the  signal  was 
given,  was  properly  refused. 

4.  Where  punitive  damages  are  allowable  in 
an  action,  the  amonnt  thereof  Is  peculiarly  with- 
in the  province  of  tiie  jury. 

Appeal  from  drcntt  Conr^  Waahinston 
Oounty;  Geo.  Anderson,  Jndga. 

Action  by  A.  A.  Mitchell  against  the  Taaoo 
A  Mlflslsalppl  Valley  BaUroad  Oompany. 
Prom  a  judgment  In  favor  of  pl^ntlfl,  de- 
fendant appeals.  Affirmed. 

On  August  11,  1901,  Mitchell  bought  a 
round-trip  ticket  from  Vlcksburg  to  Glass, 
a  flag  station  10  miles  south  of  Yicksburg. 
He  went  to  Glass  Station  on  the  morning 
train,  and  at  about  train  time  that  evening 
be  went  to  Glass  Station  and  attempted  to 
flag  the  evening  train  going  to  Vlcksburg. 
The  train  passed  without  stopping,  and  be 
walked  to  Vlcksburg.  He  brought  suit  to  re- 
cover damages  therefor.  Tbe  evidence  for 
plaintiff  was  that,  a  short  time  before  de- 
fendant's train  No.  22  was  due  going  to  Vlcks- 
burg, plaintiff  was  at  Glass  Station,  and 
when  tbe  train  signaled  for  flag  by  whistling, 
and  as  soon  as  the  train  came  In  slgbt,  a  half 
mile  or  more  off,  plalbtlff  commenced  to 
waive  a  white  handkerchief,  and  Dan  White, 
who  was  also  present  to  take  passage  on  the 
same  train,  signaled  by  waiving  an  umbrella 
and  a  shoe  box,  but  tbe  train  passed  them 
without  stopping,  and  they  walked  to  Vlcks- 
burg in  the  rain.  For  defendant,  the  an- 
glneer  and  fireman  both  testified  that  It  was 
a  customary  thing  for  them  to  stop  at  Glass; 
that  they  stopped  very  nearly  every  train 
there,  and  that  they  always  kept  a  lookout 
for  fiags  or  signals  to  stop;  that  on  this 
occasion  they  kept  a  proper  lookout,  but 
they  did  not  see  any  flag  or  signal  from  any 
person;  that  liad  they  done  so,  the  train 
would  have  stopped;  that  they  were  watch- 
ing out  because  of  the  frequency  of  such  sig- 
nals at  that  station,  and  believe  tliat  if  any 
signals  had  been  given,  tbey  would  have 
seen  them.  The  defendant  asked  the  follow- 
ing Instruction:  "The  court  Instructs' the  ju- 
ry, for  defendant,  that  even  though  tbey  may 
believe  from  the  evidence  that  plaintiff  sig- 
naled on  August  11,  1901,  and  even  though 
they  may  believe  from  the  evidence  that  the 
engineer  saw  said  signal,  yet  if  tbey  further 
believe  from  the  evidence  that  the  engineer's 
failure  to  stop  said  train  In  accordance  with 
said  signal  was  not  due  to  malice  or  delib- 
erate design  or  willfulness  of  wantonness  on 
tbe  part  of  tbe  engineer,  they  may  only 
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award  tbe  plaintiff  mdi  actual  pecuniary 
damagaa  a>  be  may  bave  snstalneA  by  reaacm 
of  sncb  failure  to  atop  said  train.  If  he  suffer- 
ed any  sncb  damages.  Tbe  eourt  modified 
this  Instmctlon  by  adding  aftw  the  word 
"wantonness,"  In  the  Instmctlon.  the  words 
"or  caprlcloQsness  or  recklessness.**  The 
court  refused  tbe  following  Instructions  ask- 
ed bj  defendant:  "Tbe  coort  Instmcta  the 
jmy,  for  defendant,  that  If  tbej  believe  from 
the  evidence  that  when  train  22  passed  Glass 
Station  on  August  11,  1901,  the  ens^ne^  was 
keeping  a  proper  loc^nt  for  signals,  and  did 
not  see  any  signal  to  stop,  tinej  will  find  fbr 
the  d^ndant;  even  tboni^  they  may  believe 
that  sncb  signal  to  stop  was  glvot.**  "Hie 
court  Instructs  the  Jniy,  tot  the  defendant, 
that  under  the  evidence  in  this  case,  even  if 
the  jury  find  a  verdict  for  the  plalntlffr  tbey 
must  not  award  the  plaintiff  any  damages  In 
excess  of  the  actual  pecuniary  money  damage 
that  be  sustained,  If  they  further  believe 
from  the  evidence  that  be  sustained  sncb 
damagb"  There  were  verdict  and  judg- 
ment for  plaintiff  for  f 1,000. 

Hayes  &  Longstreet,  for  appellant  Green 
it  Green,  for  appellee. 

TRULY,  J.  This  case  grew  out  of  the 
same  state  of  Aicts  as  did  the  case  of  Rail- 
road V.  Wblt^  88  South.  97a  As  shown  by 
the  records,  tbe  evidence  was  substantially 
the  same  on  each  trial.  The  White  Case  was 
reversed  because  of  the  refusal  of  the  court 
below  to  grant  the  railroad  company  an  In- 
struction setting  up  a  state  of  facts  which 
rendered  tbe  Infliction  of  punitive  damages 
Improper,  and  which  was  the  converse  of  an 
instmctlon  given  for  plaintiff.  But  In  that 
case  the  court  held  that  if  tbe  testlmray  for 
the  plaintiff  was  true,  and  there  was  no  rea- 
sonable explanation  of  the  action  of  tbe  en- 
gineer in  not  stopping  the  train,  then  it  was 
projier  to  submit  tbe  question  of  the  infliction 
of  punltlTe  damages  to  the  consideration  of 
the  jury.  The  sction  the  court  In  refusing 
the  instmctlon  referred  to  was  the  sole  error 
for  which  the  White  Case  was  reversed,  all 
other  contentions  being  expressly  decided 
against  the  railroad  company.  In  the  In- 
stent  case^  tried  after  tbe  revwsal  of  tbe 
White  Gas^  tbe  learned  circuit  Judge,  In  bis 
action  on  the  instructions  presented,  waa 
properly  guided  by  the  views  of  this  court  as 
expressed  in  tlie  opinion  rendered  in  the 
White  Oase,  and  tbe  Instmctlons  given  here- 
in correctly  reflect  those  views. 

Tbe  modification  of  the  first  Instmctlon  for 
appellant  by  Inserting  the  words  "capridoua- 
ness  or  recklessness"  was  proper,  and  appel- 
lant could  not  possibly  have  been  prejudiced 
thereby. 

The  other  instmctlons  asked  by  appellant 
were  not  correct,  when  considered  in  the 
light  of  tbe  testimony,  and  we  approve  tbe 
action  of  the  court  In  refusing  them.  Grant- 
ing that  the  engineer  did  not  see  the  signal, 
tt  does  not  follow  that  the  fireman,  who  tea- 


tUed  that  be  was  also  keeptng  a  loOfcont;  did 
not;  and  If  either  of  them  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen, 
tbe  signal,  it  waa  the  duty  of  the  engineer 
to  have  stopped  the  train.  Tbe  instruction 
refused  by  the  court  did  not  so  state. 

In  a  proper  case,  when  punitive  damages 
are  allowable  under  the  iaw«  the  fixing  of  th« 
amount  of  such  damages  la  peculiarly  witliln 
tbe  province  of  the  ivry,  and  this  court  inter- 
feres with  such  findings  only  when  cwtaln 
well  estebllsbed  and  understood  prlndples  of 
Justice  demand.  In  our  oplnlui,  this  is  not 
such  a.  case. 

Affirmed*  ,■■ 


(S3  Uia^  my 

TAZOO  &  IL  y.  B.  00.  T.  a  B.  WILSON  * 
00. 

(Supreme  Court  of  MinlssIppL  Dee.  T,  1903.) 

CARRIERS  —  TRANSPORTATION  —  DBU.T  — 
CAUSB  or  ACTION— A8SIQNHBNT-«IOUT8  OW 
ASSIONBB  —  AMTBCBDONT  OONTBAOT-tBVI- 

DENCB. 

1.  Where,  after  suit  bnmriit  for  the  xtm  of 

another,  plaintiff  assigned  the  ri|^  of  action 

against  the  defendant  to  the  firm  few  whose 
use  the  salt  was  brought,  tbe  assisnee's  rights 
were  limited  to  those  of  the  original  plaintiff 
which  pasaed  under  tbe  aBsignment. 

2.  Where  the  bill  of  lading  for  the  tran«4n^ 
tation  of  cotton  expressly  provided  that  the  ear- 
rier  should  not  be  bound  to  tranaimrt  the  pn«»> 
•rty  h7  any  particular  train  or  rtaatL  or  In 
time  for  any  particular  market,  but  imly  with 
such  reasonable  dispatch  as  Its  general  business 
would  [wrmit.  and  tbere  was  no  evldoice  at  a 
breach  of  such  agreement,  evidence,  in  an  action 
for  delay,  based  on  such  Ull  of  lading,  of  mm 
alleged  antecedent  verbal  contract  between  the 
carrier  end  an  assignee  of  tbe  caase  of  action 
after  suit  brought,  alleged  to  have  been  made 
prior  to  the  deliver;  of  the  cotton,  to  whidi 
agreement  the  orieinal  shippers  were  Mt  pa>^ 
ties,  was  inadmissible. 

Appeal  from  Circuit  Court,  Yaxoo  Oounly; 
Bobt  Powell,  Judge. 

'To  be  officially  reported.** 

Action  by  S.  B.  Wilson  &  Co.  against  the 
Tazoo  &  MlsslBBlppI  Valley  Bailroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiffs,  defendant  appeals.  Beversed. 

Mayes  &  Longstreet,  for  appellant, 
Brown  and  B.  B.  Holmes,  for  an>elleee. 

TBtJLT,  J.  In  no  view  of  ttn  ease,  ne 
made  1^  this  record,  inis  tbe  testimony  as  to 
the  alleged  verbal  contract  between  Wilson 
ft  Oo.  and  tbe  appellant  admiaslbls.  TUa 
suit  was  brougHt  John  Dykes  ft  Ool  for 
the  use  of  Wilson  ft  Oa,  and  was  f«-  an  al- 
leged breadi  of  contract  exlsUng  between 
said  Dykes  ft  Co.  and  appellant  After  emit 
was  filed  the  rl^t  of  action  Invblved  therein 
was,  in  writing,  assigned  to  appellees.  The 
assignment  transferred  to  i^pellees  "tbt  tight 
of  action  against  the  T.  ft  Bf.  Y.  B.  R.  Co. 
for  damages  caused  by  delay  in  tbe  &tHT^j 
of  shipment  of  one  hundred  bales  of  cotton 
under  and  by  virtue  of  its  export  blU  of 
lading  Mow  10^  issued  Oct  1801.** 
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The  right  to  recover  In  the  or^hial  anlt 
mast  be  found  Id  that  assignment  Wilson 
St  Go.  acquired  thereby  only  the  rights  of 
Dykes  A  Co.,  and  the  measure  of  OielT  dam- 
ages Is  the  amount,  if  any,  to  Vhlch  their 
assignors  were  entitled.  The  assignment  and 
all  the  evidences  in  the  case  show  that  the 
only  contract  existing  between  Dykes  &  Co. 
and  appeUant  was  the  bill  of  lading  referred 
to  and  Introduced,  and  there  is  an  utter  ab- 
sence of  testimony  to  prove  a  breach  of  any 
of  Its  conditions.  There  was  no  proof  of  any 
unreasonable  delay  In  the  handling  of  the 
freight,  and  there  Is  no  provision  In  the  con- 
tract guarantying  delivery  In  Liverpool  or 
any  other  port  by  any  specified  date. 

The  bill  of  lading,  in  express  terms,  pro- 
vided that:  "Clause  1,  Sec.  2.  No  carrier  to 
bound  to  carry  said  property  by  any  particu- 
lar train  or  vessel  or  In  time  for  any  par- 
tlcnlar  market  or  otherwise  than  with  as 
reasonable  dispatch  as  its  general  business 
will  permit"  If  there  was  no  breach  of  the 
contract  declared  on,  there  could  be  no  ze- 
covery. 

Under  this  state  of  case,  tiie  teatlmony  of 

Holmes  as  to  the  alleged  antecedent  verbal 
contract  existing  between  Wilson  &  Co.  and 
appellant  was  admissible  under  none  of  the 
established  rules  of  evidence.    It  was '  not 
admissible  under  the  rule  permitting,  in  ex- 
ceptional cases,  parol  testimony  to  vary  the 
terms  Of  a  written  contract,  even  if  that 
mle  be  applicable  to  cases  of  this  diaract»r, 
upon  which  point  we  intimate  no  opinion. 
It  was.  In  troth,  an  effort  to  establish  an- 
other and  different  contract  between  other 
and  different  parties,  made  and  entered  Into 
on  a  different  date,  and,  as  that  contract 
was  not  involved  In  the  suit  then  pending, 
any  testimony  In  reference  to  its  terms  was 
clearly  Incompetent.    It  was  made  prior  to 
the  purchase  of  the  cotton  by  Dykes  A  Co. 
prior  to  the  delivery  of  the  cotton  to  the  rail- 
road company,  and  before  the  Issuance  of  the 
bill  of  lading  on  which  the  suit  was  based. 
Dykes  &  Co.  were  not  parties  to  that  alleged 
Terbal  contract  had  no  interest  In,  knowl- 
edge of,  or  connection  with  It  and,  so  far 
as  this  record  shows,  were  never  advised  of 
It    This  seems  to  have  been  recognized  In 
tbe  conrt  below,  and  an  effort  was  made  to 
avoid  the  difSculty  by  having  Wilson  &  Co. 
unbstltnted  as  plaintiffs  under  section  660, 
Code  1892,  and  by  filing  the  amended  bill  of 
particulars  herein.  But  this  cannot  avail  the 
appellees.    No  recovery  could  be  had  by 
X>ykes  &  Co.,  or  their  assignees,  under  the 
written  contract,  because  It  had  not  been 
breached.  No  recovery  could  be  had  by  Wil-! 
son  A  Co.  under  the  verbal  contract  because 
no  cotton  was  delivered  tbe  carrier  under  Its 
terms.  As  neither  contract  gave  a  good  cause 
of  action,  the  joining  of  the  two  could  not 
advance  the  Interest  of  appellees,  because, 
bavlng  no  right  of  action  under  either,  their 
suit  cannot  be  maintained  by  the  attempt  to 
itae  the  terms  of  one  contract  to  strengthen 


the  claim  under  another.  It  was  not  per- 
missible to  resort  to  the  terms  of  one  con- 
tract In  an  effort  to  show  a  violation  of  the 
conditions  of  another,  under  the  circumstan- 
ces in  evidence  here. 

It  might  be  remarked,  in  passing,  that  the 
proof  as  to  any  loss  by  either  Wilson  &  Go. 
Or  Dykes  &  Co.  Is  very  vague  and  uncertqin— 
not  snfficient  in  our  judgment  to  sustain  a 
verdict  for  any  amount  even  If  the  proof 
had  justified  the  submission  of  the  case  to 
the  jury  upon  the  question  of  the  liability  of 
the  appellant 

Reversed  and  remanded. 


(8S  Hlu.  IM> 
KBENE  et  aL  T.  LOWBNTHAIfc 
(Supreme  Court  of  Hlsdsslppl.  Nov.  16, 1908.) 

SFBCIFIC  PBRFORHANCE— RBAL  ESTATS^- 
PURCHA3ER  AS  PLAINTIFF. 

1.  Negotiations  hitd  beeu  carried  on  for  tiie 
sale  of  real  estate  through  au  agent  of  the  own- 
er, and  by  him  and  tbe  owner  through  corre- 
spondence, resulting  in  Bending  to  the  owner  a 
deed  for  signature,  and  a  small  amount,  repre- 
sented by  draft  as  earnest  of  the  purchaser's 
intentions.  The  owner  never  cashed  the  draft 
and  delayed  signing  the  deed.  The  agent  wrote 
her,  asking  her  as  a  personal  favor  to  him  to 
sign  and  return  the  deed,  so  he  coald  get  his 
fee.  She  replied  that  the  mortgagee  bad  to  be 
paid;  that  taxes  woold  also  have  to  be  paid: 
that  the  tenant  would  have  to  have  80  days' 
notice,  unless  the  purchaser  wants  to  retain 
him  as  a  tenant;  and  added  that  as  soon  as  she 
received  notice  from  the.  bank  that  the  money 
was  there  waiting  for  her  she  would  "sign,  and 
then  yon  will  get  your  money."  Held,  that  the 
purchaser  could  base  no  right  to  specific  per- 
formance on  such  letters,  they  having  reference 
to  a  sobject  purely  personal  to  the  agent 

2.  A  letter  by  the  prindjul  In  a  real  estate 
transaction  to  her  agent  complaining  that  he 
had  accepted  the  amount  of  his  commission 
agreed  on  between  them,  from  a  person  who 
was  allowed  to  purchase  in  place  of  L.,  with 
whom  negotiations  bad  been  carried  on  for  a 
long  time,  witibout  making  arrangementg  with 
L.  about  "releasing  me  from  the  sale  of  the 
prop^ty,"  is  not  binding  on  the  prindpal  In  an 
action  for  specific  performance  of  an  alleged 
contract  with  Ii^  to  show  that  there  was  a  sale 
to  him. 

Appeal  fnnn  Chancery  Court;  Warren 
County;  W.  P.  S.  Tentress,  Chancellor. 

Bin  bj  Meyer  Lowenthal  agabut  8.  E. 
Keene  and  oOierB.  Trom  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed. 

Dabney  &  McCabe  and  N.  B.  Fold,  for  ap- 
pellants. Bnmlnl  A  Hlratihe^  for  appellee. 

CALHOON,  J.  This  is  a  proceeding  In 
chancery  by  Lowoithal  for  specific  perform- 
ance of  an  alleged  contract  of  sale  of  real  es- 
tote  with  Mrs.  Keene.  By  amended  Mil 
Feld  and  his  wife  are  made  parties  to  a  c<w- 
troverey  whether  Mrs.  Keene  shall  be  com- 
pelled to  convey  to  Lowenthal  or  to  Mrs. 
Feld.  Lowenthal  claims  that  there  was  a 
prior  valid  contract  to  convey  to  him.  Feld 
asserts  that  there  was  no  such  binding  con- 
tract and  that  If  there  was.  It  could  not 
affect  blm  or  his  wife,  and  that  the  convey- 
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ance  rtMmld  be  to  his  wlf&  The  question  we 
cEe^de  Is  whether  Lowenthal  conld  compel 
spedAc  praformance  If  Feld  bad  never  ap- 
peared upon  the  scene.  Mrs.  Eeene  was  ao 
aged  lady,  resident  In  Virginia,  but  owned  a 
honse  and  half  a  square  of  land  in  the  eUj 
ofYlckshnrg,  Miss,  mils  i«operty  was  occu- 
pied at  the  commencement  of  these  proceed- 
ings, and  had  been  for  10  jean  before,  by  Mr. 
Feld  and  his  family  as  ber  twants.  The  toian- 
cy  seems  to  have  been  quite  sattsfactory  to 
Mrs.  Kerae,  the  rent  being  always  promptly 
paid.  Mr.  Faxton  was  a  real  estate  agmt  liv- 
ing In  Vlcksburg,  where  also  Mr.  Lowenthal 
resided.  Tbe  first  movement  on  the  placid 
surface  of  the  situation  Is  a  letter  from 
Mr.  Paxton  to  Mrs.  Keene,  of  date  Septem- 
ber 22, 1902,  saying  he  could  sell  the  property 
for  94,500  cash,  and  asking  prompt  answer. 
She  answered  September  25tb,  declining, 
and  saying  her  lowest  cash  price  was  $6,500. 
On  September  SOtfa  be  writes  her  In  reply 
that  *^y  client"  bad  examined  the  residence, 
and  found  It  'In  very  bad  repair,  and  will 
ccst  at  least  «1.000  to  fix  up";  tbat  $5,500 
would  be  reasonable  but  for  the  necessity  of 
repairs,  but,  considering  this,  he  offers  $4,700. 
On  Octol>er  9tb  she  answers,  declining,  and 
says  she  "could  not  possibly  take  less  than 
$5^200  for  the  place,"  and  "I  would  hare  to 
know  who  desires  to  purchase  the  place," 
and  the  amount  of  Pazton's  commissions. 
This  ends  the  correspondence  on  this  branch 
of  it,  and  it  appears  from  the  testimony  tbat 
Paxton's  letters  bad  reference  to  a  man  nam- 
ed Hall.  Tbe  matter  then  slept  for  a  month, 
when  Lowenthal  came  to  Paxton,  wanting  to 
buy  the  property.  Therefore,  on  November 
ath  Paxton  wrote  Mrs.  Keene  that  he  bad 
"interested  another  party  In  the  property," 
who  offered  $5,000  In  cash  for  It;  tbat  be 
thought  it  a  good  price;  and  says  (the  Italics 
being  ours),  "I  advise  that  you  take  it,  at  the 
property  wUl  »oon  he  vacated,  Mr.  Feld  bav* 
Ing  bought  the  old  Methodist  Parsonage  on 
Qrove  street,  and  any  one  e{se  renting  the 
houte^  will  want  it  put  In  thorough  repair  be- 
fore they  move  In,  which  will  cost  several 
hundred  dollars";  and  he  puts  his  "fee"  at 
$100.  On  November  15th  Mrs.  Keene  an- 
swers this  letter  of  the  6th  saying  (Italics 
ours):  "I  am  willing  to  take  $5,000  cash  for 
my  place,  but  I  mutt  know  more  about  it,  leho 
it  it  that  iei$he$  to  purohate  the  pUtoe,  and 
whe»  he  w3i  loant  to  take  potutiioii,  as  1 
will  have  to  give  notice  to  Mr.  FeldL  Also 
I  bave  a  good  deal  of  furniture  that  v>ould 
hove  to  ie  removed.  I  am  willing  to  give 
you  $100  If  yon  make  tbe  sale."  On  Novem- 
ber tbe  IStb  Mr.  Paxton  replies,  giving  her 
the  Information  tbat  Meyer  Lowrathal  was 
the  party  making  tbe  offer;  that  he  vonid 
attow  SO  dope  to  remove  the  furmturo;  would 
want  nominal  possession  at  <mce»  but  would 
allow  Mr.  Feld  to  occupy  "until  he  wm  rm^ 
to  move  Into  the  parsonage  vohieh  he  hoe 
reeen&n  hought.  To  prevent  JUt  haeHng  out, 
I  bave  required  him  to  make  a  d^oslt  of  $26, 


which  I  enctose  herewlQi,  same  to  be  credited 
on  purcliase  mon^  m  soob  «■  deed  it  sioned. 
Deed  will  be  sent  yon  m  mom  m  title  ie 
eoamined,  tbe  $26  to  be  letnmed  If  the  title 
is  not  good.  Tou  will  of  course  have  to 
|ioy  the  taaet  o*  theg  are  who  Aw."  The 
'^poslf  referred  to  la  a  cheek  by  a  bank 
at  Vicfesburg  on  a  New  York  bank,  for  $23. 
paytfble  to  tbe  order  aC  Mrs.  Keene,  which 
was  never  cashed,  and  bears  the  deto  of 
the  letter,  November  18th.  On  that  aune 
day  Paxton  gave  Lowenthal  a  receipt  fdr 
tbe  $26  *in  part  payment'  of  the  porehase 
price,  and  reciting  that  "the  balance  of  the 
purchase  price,  $4,975,  to  be  paid  after  an 
examination  of  title  by  attorney  for  Lowen- 
tiul  and  tbe  deltvory  of  a  deed.conTQing  a 
clear  and  unincumbered  title  by  me  to  the 
said  Lowenthal."  Tbia  receipt  is  signed 
simply,  "0.  B.  Paxton,  Agt,"  and  ooold  not 
hind  Mrs.  Keen^  aa  It  was  not  authorised  \rf 
ber,  and  the  wu  not  informed  of  Ite  cxecn- 
tl<m.  This  is  omosded.  But,  aside  from 
this,  Mrs.  ^ene  answareA  tiiat  letter  of 
November  18tb  oa  Novembw  22d,  telling  Pax* 
ton  tiiat  she  could  not  s^l  to  give  posses- 
sion until  January-lst  and*  tbat  she  wonU 
"have  to  give  Feld  notice,"  and  did  not  care 
to  dlQMMe  of  the  proporty  until  tbe  first  of 
the 'year.  Manifestly,  Mrs.  Keene  was  not 
bound  by  any  contract  tqi  to  that  time.  The 
next  thing  appearing  is  a  letter  from  Paxton 
to  Mrs.  Keene  of  date  November  26th,  iu- 
ctostog  a  deed  to  Low«ithal,  whlcfa  lie  asks 
her  to  sign,  acknowledge,  and  send  to  a 
Vlcksburg  Bank,  with  instmctlons  to  it  to 
deliver  to  Lowentiial  on  the  payment  of 
$5,000,  out  of  which  tbe  bank  should  pay  a 
$1,000  mortgage  end  interest  to  Mrs.  Gllland, 
and  tbe  $25  chw^,  and  Mr.  Paxton's  fee  of 
$100.  The  letter  then  calls  attention  to  a 
provlslai  In  the  deed  be  Incloses  tbat  sbe 
should  have  Hie  rente  to  January  1st  It 
then  states  that  "Mr.  Lowenthal  crasento  to 
yoor  giving  Feld  notloe."  This  does  not  ap- 
[>ear  in  flie  deed,  which  is  a  warranty  deed, 
to  take  effect  at  once,  subject  simply  to  Utb. 
Eeoie's  rl^it  to  cc^ect  rents.  Vnm  tbe 
date  of  that  letter,  November  26,  1902,  there 
is  a  profound  silense  until  December  uth. 
wb»  Paxton  writes,  aaklhg  Mrs.  Keene  as 
a  special  favor  to  him  to  sign  and  retnni 
the  deed,  so  he  can  get  his  oommlssiona. 
Slie  answers  on  December  17tb  that  ^wsonal 
letter  ot  Mr.  Paxton  about  his  fee,  saying 
tbat  as  yet  die  liad  not  heard  the  amoont 
of  ber  taxes;  that  Mr.  Feld  bad  written  ber 
that  he  had  not  bought  the  parsonage,  and 
did  not  seem  to  care  to  main  any  cbange; 
and  proceeds  thns:  "Mrs.  Ollland  has  to  be 
paid  $1,000  and  interett  for  dx  monUiB  and 
the  taxes  bave  also  to  be  paid.  Mr.  Feld 
has  to  have  thirty  days*  notice  nnleaa  Mr. 
Lowenthal  wanto  to  retain  him  as  a  traant 
As  soon  as  I  receive  notice  from  the  bank 
tbat  tbe  money  Is  there  waiting  for  me  1  iriU 
sign  deed,  and  then  yon  will  get  your  mon^ 
by  the  fiiat  of  Janoary."   Unless  Mrs.  Keene 
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Is  bonnd  by  tbte  letter,  It  Is  plain  that  she 
fs  nowhere  bonnd  to  Lowenthal.  It  was  In 
answer  to  the  letter  of  Paxton  above  referred 
to  of  December  13th,  which  It  Is  well  to  set 
ont  In  fall.  It  1b  as  follows:  "I  would  ask 
as  a  Bpcdal  favor,  which  means  nothing  to 
7on.  that  you  sign  and  return  the  deed  sent 
yon  on  Kot.  25th.  Christmas  Is  approaching 
»nd  I  have  a  place  where  I  can  pnt  my  fee 
where  It  will  add  very  much  to  the  pleasure 
of  several  people.  Awaiting  a  reply,  I  am," 
etc.  We  think  the  matter  of  these  two  let- 
ters has  reference  to  a  subject  purely  p^ 
Bonal  to  Mr.  Paxton.  It  has  no  concern  with 
nny  agency  of  Paxton  for  eltiier  Lowenthal 
or  Mrs.  Keene,  and  Lowenthal  can  base  no 
right  whatever  on  these  letters.  Now,  when 
Mrs.  Keene  wrote  that  letter  of  December 
17th  to  Paxton  In  answer  to  his  personal  rfr- 
qnest,  we  next  find  a  letter  of  date  December 
20th,  from  the  bank  to  Mrs.  Keene,  informing 
her  that  the  $5,000  were  in  the  bank  to  be 
paid  for  the  deed  which  had  been  forwarded 
to  her  for  signature  "some  time  since."  This 
Mrs.  Keene  never  answered.  The  next  de- 
velopment Is  on  December  21tb,  when  Mrs. 
Keene  writes  Paxton:  "Yon  should  not  have 
written  me  that  Mr.  Feld  had  bought  the 
Methodist  Parsonage,  as  of  course  thlnUng 
that  I  would  lose  my  tenant  made  me  agree 
to  sell.  Mr.  Feld  bad  been  a  tenant  for  so 
long,  I  did  not  care  to  compel  him  to  give  up 
the  honse.  1  have  decided  not  to  s^  the 
deed,  but  will  send  you  the  flOO  so  you  will 
not  be  the  loser.  If  this  Is  satisfactory  wire  me 
at  once  and  I  will  send  yon  a  money  order." 
Undoubtedly,  Mr.  Paxton,  not  with  any  pur- 
pose or  Intent  to .  do  so,  bad  so  far  mis- 
represented the  facts  as  to  Indnce  her  to 
think  she  would  lose  her  tenant,  whereas 
Feld  bonght  the  parsonage  as  an  Investment, 
and  had  no  purpose  to  vacate  his  holding 
«nd  occupy  It  Mr.  Paxton's  answer  of  date 
December  27th  expresses  his  satisfaction  In 
her  promise  to  send  the  flOO,  and  explains 
that  when  he  wrote  the  agreement  to  buy 
the  parsonage  was  closed,  though  no  deed 
had  passed;  that  then,  on  a  question  as  to 
size  of  the  lot,  the  trade  was  abont  to  fall, 
when,  afterwards,  the  trade  was  closed;  and 
he  again  says,  "Ton  will  certainly  lose  Mr. 
Feld  as  a  tenant  as  soon  as  he  can  get  into 
the  parsonage."  There  is  no  answer  to  this 
letter.  On  January  5,  1903,  he  again  writes 
htf,  saying  the  transfer  of  the  parsonage 
was  complete,  and  saying,  "The  minister 
moved  out  and  the  Felds  were  given  possea- 
idon  on  the  first  of  January."  On  January 
18th  he  again  writes  her,  answering  a  letter 
of  hers  of  January  8th,  which  has  been  lost, 
but  agreed  to  be  of  no  importance  to  the 
case,  sayhig  Feld  had  paid  him  the  9100, 
tliat  Lowenthal  did  not  know  of  her  sale  to 
Feld,  and  was  asking  him  every  day  or  two 
If  he  had  heard,  and  that  he  each  time  told 
him  the  deed  Iiad  not  been  returned.  On 
January  20th  he  writes  her  that  he  had  re- 
tiuxed  the  Lowenthal  deed  and  $25  dUeck, 


but  they  were  refused  to  be  accepted,  and 
legal  steps  would  be  taken  Lowenthal. 
Before  she  got  this,  she  wrote  on  the  same 
day— January  20th— complaining  that  he  had 
accepted  the  $100  **wlthout  making  arrange- 
ments with  Mr.  Lowenthal  about  releasing 
me. from  the  sale  of  the  pn^rty."  This 
reference  to  the  mattw  as  a  "sale"  is  a  mere 
opinion  (If  that)  otter  the  fac^  and  could  not 
bind  Mrs.  Keene. 

On  the  case  stated  the  decree  below  Is 
reversed,  and  decree  here  dismissing  the  orig- 
inal and  amended  bills,  with  coste  of  this 
court  and  the  court  below  on  sppellesb 

Suggestion  Error. 

(Dec.  t,  1908.) 

Bmninl  A  Blrsche,  for  appellee,  filed  a 
lengthy  suggestion  of  error  In  this  case,  re- 
viewing the  correspondence  between  Mr.  Pax- 
ton and  Mrs.  Keene.  They  say:  "The  court 
misconceived  the  facte  In  the  case.  The 
facts  are  Feld.  on  January  20,  1903.  when 
the  original  bill  was  filed,  had  only  paid  $100 
on  account  of  the  purchase  money,  and  has 
not  paid  the  balance,  and  never  has  received 
a  deed  to  the  pn^rty.  If  these  are  the 
facts,  neither  he  nor  his  wife  aie  subsequent 
purchasers.  23  Am,  &  Kng.  Bnc.  of  Law, 
p.  572.  Lowenthal  filed  his  amended  bill,  and 
this  was  notice  to  Mr.  and  Mrs.  Feld  of  the 
contract  under  which  he  claims.  Feld  and 
wife  therefore  had  notice  before  they  com- 
pleted the  sale  by  payment  and  conveyance, 
as  tb^  have  not  paid  the  balance  or  received 
a  deed  to  this  date.  We  shall  now  proceed 
to  examine  the  other  question  In  the  case: 
'Was  there  a  binding  contract  between  Mrs. 
Keene  and  Lowenthal?  We  say  there  was." 
Counsel  here  enter  Into  a  lengthy  discussion 
of  the  correspondence  between  Paxton  and 
Mrs.  Keene,  contending  that  Mrs.  Keene's 
letter  of  December  17,  1902.  which  Is  as  fol- 
lows; "Your  letter  of  December  13th  receiv- 
ed. Would  have  answered  sooner,  but  have 
been  waiting  to  hear  from  Mr.  Kelly  in  re- 
gard to  my  taxes.  As  yet  have  not  heard 
from  him  the  amount  Mr.  Feld  wrote  me 
that  he  had  not  bonght  the  Methodist  par- 
sonage, and  did  not  seem  to  care  to  make 
any  change.  Mrs.  GUIand  has  to  be  paid 
$1,000  and  Interest  tor  six  months,  and  the 
taxes  have  also  to  be  paid.  Mr.  Feld  Is  to 
have  thirty  days'  notice,  unless  Mr.  Lowen- 
thal wants  to  reteln  him  for  a  tenant  As 
soon  as  I  receive  notice  from  the  bonk  that 
the  money  Is  there  waiting  for  me,  I  will 
sign  the  deed,  and  then  you  will  get  your 
money  by  the  first  of  January.  Mr.  F^d 
will  owe  me  for  December  rent"— in  reply  to 
Paxton's  letter  to  her  December  18,  1902, 
creates  a  btodlng  contract  They  say  fur- 
ther: "Mrs.  Keene  had  not  replied  to  Mr. 
Paxton's  letter  of  November  25,  1902.  Her 
letter  of  December  17th  was  also  a  reply 
to  that  letter.  Does  not  the  language.  'Would 
have  answered  sooner,  but  have  been  waif- 
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Uis/  taken  In  connectloii  with  the  facts 
that  8he  had  not  made  reply  to  the  Kovem- 
ber  25tta  letter,  that  she  had  not  returned 
the  93S  check,  and  the  other  contents  of  the 
December  17th  letter  show  beyond  question 
that  the  reason  why  Mrs.  Keeiw  did  not  r^ly 
earlier  to  the  Novembar  25tta  letter  waq,  be- 
cause she  had  not  determined  to  sell  or  not 
to  sell,  because  she  was  waiting  to  hear 
from  lir.  Kelly  in  regard  to  her  taxes  before 
she  would  determine?  The  contents  of  the 
December  17th  letter  throws  some  light  iq>- 
on  the  construction  to  be  placed  upon  this 
point  She  answ«s,  not  the  letter  of  De- 
cember 13th.  but  the  letter  of  November  26th. 
The  fact  Is  irresistible  that  the  letter  of  De- 
cember 17th  was  In  reply  to  the  November 
26th  letter  in  largest  part,  and  to  fbe  De- 
cember 13th  letter  in  smallest  part  If  we 
are  correct  In  this  conclusion,  the  next  step 
is  the  question  as  to  whether  m  not  the  let- 
ter of  December  17th,  taken  in  connec- 
tion with  the  previous  correspondence,  and 
with  the  fact  that  the  $1,000  deposited  by 
Lowenthal  In  Uie  American  National  Bank 
88  directed  by  Mrs.  Keene,  makes  a  com- 
plete contract  We  deem  It  necessa^  to  call 
the  court's  attention  to  that  part  of  the  ded- 
slon  about  the  misrepresentation  of  Hr.  Pax- 
ton  that  Mrs.  Keene  would  lose  Feld  as  a 
tenant  Let  us  concede  that  the  letter  of 
December  17th  completed  the  contract  be- 
tween Mra  Keene  and  Lowenthal.  What  Is 
there  In  Paxton's  letters  on  this  snbject? 
We  first  find  mention  of  it  in  a  letter  dated 
November  6tb:  This,  I  think,  is  a  good  price, 
and  if  you  wUl  allow  me  to  I  would  advise 
that  yon  tate  It  as  the  property  will  soon 
be  vacant,  Ur.  B*dd  having  bought  the  old 
Methodist  parsonage  on  Grove  street*  And 
in  hie  letter  of  November  18th  he  says: 
*Lowentbal  vrlll  want  nominal  possession  at 
once,  but  would  allow  Feld  to  stay  until 
he  was  ready  to  move  into  the  parsonage 
which  he  has  recently  bought*  This  is  all 
Ur.  Paxton  ever  wrote  on  the  subject  prior 
to  tba  latter  of  December  17tb.  ]Bto  writes 
subsequently  to  this  letter  about  it  but  it 
is  with  the  view  of  satisfying  Mrs.  Keene 
that  he  had  told  the  tnith  as  far  as  he  un- 
derstood. If  It  be  true  that  the  letter  of 
December  17tti  completed  the  contract  then 
the  representation  made  by  Paxton  at  this 
date  cannot  affect  it  We  maintain  that 
when  Mrs.  Keene  vrrote  the  tett»  of  Decem- 
ber 17th  she  was  in  possessltm  (tf  ttiese 
facts  from  Feld  himself.  Feld  did  not  buy 
the  Mefliodlst  parsonage,  and,  moreover,  did 
not  care  to  make  a  change.  This  is  shown 
by  the  letter  itself.'* 

OALHOON,  J.  We  Oiank  counsel  for  catl- 
ing our  attention  to  an  Inadvertence  in  Oie 
last  clause  In  the  original  opinion  in  tills 
case.  That  cOause  Is  tills:  "When  the  deed 
came  for  delivery  to  Feld  on  paying  the 
balance  of  the  purchase  money,  he  did  not 
pay  unto  Paxton  assured  both  him  and  his 


attorney  that  there  was  no  wrlttoi  agree- 
ment to  sell  between  Mrs.  Keene  and  Lowen- 
thal, or  any  one  else.**  This  mlsM  Us  mis- 
leading, Inasmuch  as  tlie  fact  Is  that  Feld 
never  did  pay  the  balance  of  tin  purchase 
money,  being  prevented  by  this  suit  and  all 
that  he  ever  did  pay  was  VlOO  to  Paxtmi. 
Our  opinion  stands  notwithstanding  this. 
Beally,  tiie  court  decided  the  case  on  the  sole 
question  whether  Lowenthal  could  compti 
spedffc  performance,  regar^ess  of  the  trans- 
action with  Feld;  and  we  decided  in  the 
negative,  and  adhere  to  that  decision,  and 
we  shall  modify  ti»  o^nlon  so  as  to  show 
this,  and  nothing  mor&  In  fact,  the  de- 
cree ordered  in  tiie  opinion  shows  that  tint 
and  that  only,  vras  decided,  and  we  need  not 
have  continued  In  the  opinion  to  say  anything 
whatever  In  reference  to  Mrs.  Keene's  trans- 
action with  Feld.  We  have  examined  with 
much  care  the  suggestion  of  error,  the  argu- 
ment In  support  of  which  Is  presented  wltil 
great  force,  but  fall  to  be  convinced. 
Suggestion  of  exrw  overruled. 


0»  Ala.  »m 

1TNITHD  8TATBS  FIDDLITX  ft  aUABAM* 
TT  GO.  V.  DAMFSKIBSAKTIESEL- 
SKABET  H^BIL. 

(Sopreme  Court  of  Alabama.    Nov.  10,  1908.) 

CONTRACT— BRBACH  OP  OUARANTT— AOCBPT- 
ANCE  —  TIMB  OP  PBRPORHANCB  —  STIPUUL- 
TION  —  EXCUSE  FOR  DEUAT  —  PLEADING  — 
AMENDMENT  —  CONTINUANCB  —  SVIDBNCB 
— HARULB8S  ERROR. 

1.  To  saatain  a  denmrrer  to  pteas  that  a  con- 
tract has  been  materially  altered  after  Its  exe- 
cution without  the  koowledee  of  a  aarety,  H  It 
is  error,  is  not  injurious,  where  issue  Is  joined 
on  other  ideas  that  the  contract  has  been  Mate- 
rially altered  after  Its  execution,  while  in  the 
possession  or  control  of  the  party  attemptins 
to  hold  the  surety  liable,  and  without  the  knowl- 
edge of  the  mnty,  since  the  surety  is  entitled  to 
the  benefit  at  all  evidence  he  wonld  be  entitled 
to  under  the  excluded  pleas. 

2.  Where  the  general  iasne  has  been  pleaded. 
It  is  not  injurious  error  to  sustain  a  demurrv 
to  pleas  denying  alleged  defects  in  the  sinking 
of  machinery,  and  averring  that  alleged  defects 
were  not  caused  by  lack  of  skill  or  by  defective 
workmanship,  dnce  they  are  embraced  In  the 
general  Issne. 

8.  The  acceptance  of  work  done  under  a  con- 
tract to  repair  a  steamship  boiler  does  not  con- 
stitute a  waiver  of  a  aix-montbs  guaranty  con- 
tained in  the  contract 

4.  Where  a  plea  purports  to  answw  three  as- 
signments of  breach  of  contract  In  a  count  of  a 
declaration,  but  is  no  answer  to  one  of  them, 
a  demurrer  to  the  plea  Is  properly  sustained. 

5.  Where  a  demurrer  to  a  plea  Is  iHroperly 
Bustaioed  for  its  failure  to  answer  one  of  the 
three  aBStgnmeots  against  which  It  is  directed, 
a  subsequent  withdrawal  of  that  assignment 
does  not  put  the  court  in  error. 

6.  A  plea,  if  coustmed  as  averring  that  a 
surety  bond  did  not  apply  to  a  six-montiis  gnar- 
anty  clause  in  the  contract  secured.  Is  bad,  as 
stating  a  mere  conclusion  of  law. 

7.  A  plea  stating  that  a  surety  "did  not  guar- 
anty that  any  of  the  work  done"  undei  the  m- 
cured  contract  would  renoain  effectlTa  for  six 
montlis.  if  it  be  construed  as  averring  that  the 
contract  contained  no  such  guaranty,  tiie  plead- 
er cannot  complain  of  Its  exdurion  where  that 
issue  was  rsisad  tv  other  pleas. 
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8.  A  contractor  employed  to  make  reiiairs  on 
a  steamship  withio  a  specified  time,  being  em- 
ptored  b7  the  master  of  the  ship  to  do  extra 
work  thereou.  Is  not  thereby  excused  for  a  de- 
lay resulting  from  his  lack  of  facilities  to  carry 
OQ  the  extra  work  concurrently  with  the  orig- 
inal, and  not  from  the  nature  of  the  extra  work. 

9.  A  ^Jen  that  a  contractor  employed  to  do 
work  within  a  specified  time  waa  delayed  by 
acts  of  the  employer  Is  fnsoiBcien^  whm  ft 
fails  to  state  the  extent  of  the  delay  wo  ckttsed, 
or  that  it  was  eqaa!  to  the  delay  In  comidetlng 
the  work  after  the  agreed  time. 

10.  It  waa  within  the  discretion  of  the  court  to 
refuse  defendant's  motion  for  continaance  on 
amendment  of  the  declaration  by  tiie  addition 
of  a  count  which  did  not  inbrodttee  a  new  cause 
of  action. 

11.  It  waa  within  the  disovdoD  of  the  coort  to 
refuse  to  allow  the  defendant  the  itatntory  pe- 
riod in  which  to  file  pleas  to  a  connt  addea  oj 
amendment  to  the  declaration,  but  which  ln< 
t reduced  no  new  cause  of  action. 

12.  It  waa  proper  to  quesdon  a  member  of  a 
firm  of  contractus  whether  ho  guarantied  that 
the  work  to  be  done  by  bis  firm  on  a  abip  mider 
a  written  contract  woald  not  leek,  to  test  his 
familiarity  with  the  contract,  though  not  to 
ahow  its  contents. 

13.  A  quewtion  whether  a  corporation  repre- 
sented by  the  witness  had  knowledfre  of  altera* 
tions  in  a  contract,  the  witness  bavine  testified 
that  he  had  not,  was  properly  excluded,  aince 
he  could  not  tell  whether  other  officers  had,  ex- 
cept fay  hearsay. 

14.  Whether  the  contract  set  out  tn  a  declara- 
tion was  the  one  for  the  performance  of  which 
a  bond  was  eiven  by  defendant,  held,  under  the 
eTidence,  to  oe  a  question  for  the  Ju^. 

Appeal  from  Circuit  Oourt,  MoUle  Oonn^; 
Wm.  S.  Anderson,  Judge. 

Action  by  DampskibsaktieBelskabet  HabU 
against  the  United  States  Fidelity  &  Onaraa- 
ty  Company.  From  a  jo^ment  in  favor  of 
plaintiff,  defendant  appeali.  Afilrmed. 

This  action  was  brougbt  1^  the  appellee 
against  tlie  an^lant  Thompson  &  Ball^ 
Foundry  &  Machine  Works  entered  Into  a 
contract  with  the  plalntlfl  to  make  certain 
r^Irs  upon  the  boiler  of  the  steamship 
Habil  wltUn  a  siteclfled  time,  and  executed 
bond,  with  the  defendant  as  surety,  in  the 
sum  of  $2,000,  for  the  faithful  performance 
ot  said  contract  The  contract  was  signed 
in  triplicate;  one  part  being  retained  by  the 
aeent  of  the  plaintiff;  one  part  was  sent  by 
him  to  tbe  plalntur.  In  Norway;  and  the  third 
part  waa  sent  to  the  Thompson  ft  Bailey 
Foundry  A  Macblne  Company.  The  work 
contracted  to  be  dime  was  not  completed 
•within  the  time  stipulated  therefor  in  the 
contract,  and  the  plalntltr  claimed  that  tbe 
contractran  f&lled  to  do  the  work  according 
to  the  contract,  to  the  damage  of  the  plain- 
tiff In  a  sum  largely  In  excess  of  tbe  amount 
of  the  bond,  and  fliereupon  the  plaintiff 
brought  the  present  suit  against  the  United 
States  Fidelity  ft  Guaranty  Company  as 
surety  npon  tbe  bond  given  as  aforesaid  f6r 
tbe  faithful  performance  of  the  contract 
The  complaint,  as  originally  filed,  contained 
only  one  count,  and  assigned  six  breaches  of 
the  contract.  Demurrers  were  sustained  to 
tbe  second  and  third  breaches,  as  set  CorOi 


In  the  first  count  and  subsequently  the  sixth 
assignment  of  breach  was  withdrawn  by 
the  plaintiff.  In  the  first  count  of  the  com- 
plaint tbe  plaintiff  averred  the  execution  of 
the  contract,  and  set  it  out  In  hffic  verba, 
and  then  further  averred  the  execution  of 
the  bond,  with  tbe  defendafit  as  surety  there- 
on, to  secure  the  faithful  performance  of 
said  contract  The  said  first  count  then  aver 
red  the  breach  of  said  contract  complained 
of.  The  first  assignment  of  breach  alleged 
that  tbe  work  was  not  completed  trntil  40^ 
days  after  tbe  time  stipulated  for  the  comple- 
tion of  the  work.  Tbe  fourth  assigument  of 
breach  alleged  that  the  crown  sheets  put  In 
position  by  the  contractors  in  repairing  the 
boilers  of  the  steamship  Habll  were  not  free 
from  leaks,  as  tbe  contract  stipulated,  and 
that  the  leaks  appeared  therein  in  less  than 
six  months  from  the  date  of  the  execution 
of  the  bond,  and  It  therefore  became  neces- 
sary to  detain  tbe  vessel  in  order  to  stop  said 
leaks.  The  fifth  assignment  of  breach  aver- 
red that  tbe  workmanship  was  not  flrst-class 
in  every  respect,  as  required  in  the  contract, 
and  then  averred  wherein  the  workmanship 
was  not  first-class,  and  that  the  defects  lu 
tbe  work  had  to  be  remedied  within  six 
months  after  the  date  of  tbe  bond.  The 
sixth  assignment  of  the  breach  counted  upon 
averred  that  said  work  did  not  remain  ef- 
fective for  six  months,  as  guarantied  by  the 
contract  but  became  defective  within  said 
period,  and  then  alleged  wherein  It  became 
defective,  and  further  alleged  that  It  was 
necessary  to  make  other  repairs  therein,  to 
the  plaintiff's  damage.  It  la  not  necessary 
to  set  out  the  averments  of  tbe  second  and 
third  assignments  of  breach  complained  of. 
The  sixth  assignment  was  subsequently  with- 
drawn. 

The  defendant  pleaded  the  general  issue, 
and  In  addition  thereto  many  special  pleas, 
among  which  special  pleas  were  the  follow- 
ing: 

"(2)  Hie  contract  for  the  faithful  perform- 
ance of  which  the  bond  sued  on  was  given, 
was  materially  altered  after  the  execution 
thereof  without  tbe  knowledge  or  consent  or 
ratification  of  this  d^endant. 

"(3)  The  contract  for  the  faithful  perform- 
ance of  which  tbe  bond  sued  on  waa  given, 
was  materially  altered  subsequent  to  tbe  exe- 
cution of  said  bond,  without  the  knowledge 
or  consent  or  ratification  of  this  defendant 

"(4)  The  contract  set  out  Id  said  complaint 
is  not  tbe  contract  executed  by  Thompson  ft 
Bailey,  and  for  the  foltbful  performance  of 
which  said  bond  was  glvoi. 

"(41^)  The  contract  set  out  In  said  com- 
plaint Is  not  the  contract  which  was  exhibited 
to  this  defendant  and  for  the  faithful  per- 
formance of  which  said  bond  was  given. 

"<6)  It  is  true  that  the  work  stipulated  in 
said  contract  was  not  done  In  twent^-tbree 
running  days,  Sundays  and  legal  holidays  ex- 
cepted; but  defendant  avers  that  before  ibo 
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expiration  of  said  twenty-t^ree  dAys  the  said 
Captain  Gudmunsen.  as  master  of  said  steam- 
sblp,  employed  the  said  Thompson  &  Bailey 
to  do  extra  work  on  said  steamship,  In  con- 
nection with  the  work  speclfled  In  the  con- 
tract for  the  performance  of  which  said  bond 
was  given,  and  by  reason  of  snch  extra  work 
the  work  stipulated  In  said  contract  was  nec- 
essarily delayed  beyond  the  said  twenty- 
three  days. 

"(&)  It  Is  true  that  the  work  stipulated  In 
said  contract  was  not  done  In  twenty-three 
nmnlng  days,  Sundays  and  legal  holidays  ex- 
cepted, but  defendant  avers  that  the  comple- 
tion of  said  work  was  delayed  beyond  the 
said  tweuty-tbree  days  by  reason  of  the  time 
In  waiting  for  the  arrival  of  the  Norwegian 
Veritas  Inspector,  whom  the  said  Oudmun- 
sen,  as  master  aforesaid^  had  employed  to 
come  from  New  Orleans  to  examine  said 
work;  and  defendant  avers  that  the  progress 
of  said  work  was  stopped,  with  the  consent 
of  said  master,  vntll  fbe  arrival  of  said  In- 
spector. 

"(T)  It  Is  true  that  the  work  stipulated  In 
said  contract  was  not  done  in  twenty-three 
running  days,  Sundays  and  legal  holidays  ex- 
cepted; but  defendant  says  that  the  work 
stipulated  In  said  contract  was  wrongfully 
stopped,  to  wit,  nine  different  times,  by  the 
engineer  of  said  steamship,  who  was  acting 
for  plaintiffs,  in  the  scope  of  his  employment, 
and  who  prevented  the  prosecution  of  said 
vrork,  and  thereby  prevented  the  said  Thomp- 
son &  Bailey  from  completing  the  said  work 
within  the  time  stipulated  therefor. 

"(8)  The  new  crown  sheets  put  In  position 
by  the  said  Thompson  &  Bailey  were  free 
from  leaks  at  the  time  of  the  completion  of 
said  work,  and>  in  order  to  test  the  efficiency 
of  said  work,  a  pressure  of,  to  wit,  two  hun- 
dred pounds  of  cold  water  pressure,  was  ap- 
plied to  the  boiler,  which  pressure  was  amply 
snffldent  to  test  tiie  same,  and  said  boiler 
did  rot  leak;  aad  said  master  thereupon  ac- 
cepted said  work,  expressing  satisfaction 
therewith. 

"(9)  The  workmanship  was  flrst-class  in 
every  respect,  the  said  boiler  being  free  from 
leakage  at  the  completion  of  the  work  th^e- 
on;  and  any  leaks  which  subsequently  ap- 
peared were  not  caused  by  any  want  of  skill, 
care,  or  diligence  In  the  manner  in  which 
said  work  was  done,  but  were  caused  by  the 
strain  Incident  to  seagoing  vessels  of  the 
character  of  the  Habll,  and  the  ordinary 
wear  and  tear  on  said  vessel." 

"(19)  The  contract,  for  the  faithful  per- 
formance of  which  the  bond  sued  on  was 
given,  was  materially  altered  by  the  plaintiff, 
or  by  some  one  for  the  plaintiff,  or  with  the 
knowledge  or  consent  of  the  plaintiff,  subse- 
qnent  to  the  execution  thereof,  and  without 
the  knowledge,  consent,  or  ratification  of  this 
defendant, 

"(20)  The  contract,  for  the  tolthful  per- 
formance of  which  the  bond  sued  on  was 
given,  vnia  materially  altwed,  subsequent  to 


the  execution  thereof,  while  In  the  possession 
or  under  the  control  of  plaintiff,  without  the 
knowledge,  consent,  or  ntlflcatlon  of  this  de- 
fendant." 

"(22)  For  further  answer,  separately  and 
severally,  to  the  foiu*th,  fifth,  and  sixth  as- 
signments of  breach,  this  defendant  says  that 
It  did  not  in  any  manner  guaranty  that  any 
of  the  work  done  on  said  vessel  by  Thomp- 
son &  Bailey  would  remain  effective  for  six 
months." 

"(28)  The  contract,  for  tUe  faithful  per- 
formance of  which  the  bond  sued  on  was 
given,  was  materially  altered  subsequait  to 
the  execution  thereof,  and  without  the  knowl- 
edge or  consent  of  this  defendant,  by  the 
plaintiff,  or  some  parson  >v  it  antborlua 
thereunto. 

"(29)  For  farther  answer,  separately  and 
severally,  to  the  fourth,  fifth,  and  sixth  as- 
signments of  breach,  tbe  defendant  says  that 
it  did  not  In  any  manner  guaranty  that  the 
work  to  be  done  on  said  vessel  by  Thompson 
&  Bailey  would  remain  effective  for  six 
months." 

To  pleas  numbered  2,  S,  19,  20,  and  29,  tbe 
plain  tiff  separately  demurred  upon  the 
grounds  (1)  tbat  neither  of  said  pleas  alleges 
that  said  alteration  was  made  by  tbe  plain- 
tiff, or  at  its  instance,  or  vrith  Its  knowledge 
or  consent;  (2)  because  said  pleas  do  not  al- 
lege that  said  alteration  vras  made  by  tbe 
plaintiff,  or  by  some  pecwm  by  It  aotborlied 
thereunto. 

To  each  of  the  pleas  numbered  6,  6,  and  T, 
the  plaintiff  separately  demurred  upon  the 
following  groimds:  "(1)  Because  the  plea 
does  not  deny  tbat  under  the  contract  the 
contractors  were  to  pay  the  plaintiff  for  each 
day  In  excess  of  twenty-three  running  days- 
Sundays  and  legal  holidays  excepted— that 
was  consumed  In  making  the  repairs  under 
said  contract,  and  said  plea  does  not  allege 
that  said  contractors  were  delayed  by  tbe 
matters  set  out  In  said  plea  during  the  entire 
forty  and  one-eighth  days  alleged  In  the  first 
assignment  of  breach  set  out  In  said  com- 
plaint; (2)  because  the  plea  does  not  allege 
that  the  plaintiff  wrongfully  caused  the  con- 
tractors to  wait  for  the  arrival  of  the  Nor- 
wegian Veritas  inspector,  as  set  out  In  said 
plea." 

To  plea  S,  plaintiff  demurred  upon  the  fol- 
lowing grounds:  "(1)  Because  said  plea  ad- 
mits that  tbe  crown  sheets  put  in  position 
by  Thompson  &  Bailey  were  not  free  from 
leaks,  by  reason  of  the  several  defects  al- 
leged In  said  breach,  except  that  they  did 
not  leak  under  the  test  alleged  in  said  plen: 
(2)  because  the  testing  of  said  boiler,  and  the 
acceptance  of  the  contract,  and  the  expres- 
sion of  satisfaction  therewith  by  tbe  master 
constituted  no  waiver  of  the  breach  of  tbe 
contract  alleged  In  the  fourth  assignment  of 
breach." 

The  plaintiff  demurred  to  the  ninth  plea, 
as  pleaded  to  each  of  the  assignments  of 
breaches  numbered  4,     and  6,  respectively. 
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npoD  the  grouod  tbat  said  plea  admits,  that 
tiie  work  did  not  remain  effectlTe  for  six 
moDtbs  as  guarantied  by  said  contract 

To  plea  numbered  22  tbe  plaintiff  dMUUT' 
red  upon  tbe  follovlns  gronnda:  "(1)  That 
said  plea  is  a  plea  of  non  est  factum,  and  Is 
not  sworn  to;  (2)  because  said  plea  Is  argu- 
mentative, and  alleges  no  fact,  and  doea  not 
deny  the  execution  of  the  contract  sued  on, 
or  the  tnreach  then<tf  as  alleged  In  the  com- 
plaint, and  doea  not  set  up  any  fact  In  evi- 
dence. 

To  plea  numbered  29  the  plaintiff  demur* 
red  upon  the  following  grounds:  "<1)  Be- 
cause it  admits  the  executi<ni  of  the  bond 
sued  on,  aod  that  it  was  glvm  to  secure  the 
performance  of  the  contract  set  out  In  the 
complaint,  and  It  appears  upon  the  face  of 
said  contract  that  the  work  was  thereby 
guarantied  to  remain  effective  tar  six  months; 
(2)  because  said  plea  Is  self-contradictory  and 
Inconsistent  with  Itself,  In  that  It  both  ad- 
mits and  denies  that  it  guarantied  that  tbe 
work  to  be  done  on  said  vessel  by  Thompson 
A  Bailey  would  remain  effective  for  six 
months;  (3)  because  it  does  not  traverse  the 
complaint,  and  alleges  no  fact  In  defense,  but 
only  ft  legal  conclusion  by  the  pleader." 

The  court  sustained  the  plaintiff's  demur- 
rers to  pleas  numbered  2,  3,  B,  6,  7,  8,  9,  19, 
22.  and  20,  and  overmled  the  demur rw  to 
plea  numbered  20. 

To  the  twentieth  plea  the  plaintiff  filed  a 
general  replication,  and  the  following  special 
repUcatlous:  "(1)  That  the  alterations  In 
the  contract  mentioned  in  the  plea  were 
made,  with  the  knowledge  and  consent  at 
the  parties  to  said  contract,  prior  to  the  ex- 
ecution of  the  bond  sued  upon;  (2)  that  the 
alterations  In  the  contract  mentioned  in  the 
plea  were  not  made  by  tbe  plaintiff,  or  by 
Its  authority,  or  with  Its  knowledge  and  con- 
sent.** Demurrers  to  this  replication  were 
oTermled,  and  thereupon  the  defendant 
filed  a  rejoinder  .taking  Issue  tfaereon,  aud 
also  a  special  rejoinder.  In  which  it  avers 
•that  the  alterations  alleged  in  said  replica- 
tion were  not  made  with  tbe  consent  of  this 
defendant"  To  the  special  rejoinder  the 
plaintiff  demurred  ui>on  the  ground  that  It  is 
shown  by  the  replication  that  the  defendant 
had  no  connection  with  the  contract  at  the 
time  of  the  alteration.  This  demurrer  to  the 
rejoinder  was  sustained.  After  these  rulings 
opon  the  pleadings  upon  tbe  first  count  tbe 
plaintiff  was  allowed,  against  the  objection 
of  tbe  defendant,  to  amend  its  complaint  by 
filing  a  second  count  thereto.  In  ttala  second 
coimt  the  contract  entered  Into  between  the 
plaintiff  and  the  Thompson  ft  Bailey  Foun- 
dry A  Machine  WoAs  was  set  oat  in  hsec 
verba,  and  waa  Identical  with  flie  contract 
Bet  fOTth  in  the  first  count  of  the  complaint 
except  that  the  contract  In  the  second  count 
of  the  complaint  does  not  contain  a  goamn- 
ty  of  the  wortc  for  a  period  of  alx  mimths. 
Tbe  second  count  ot  tbe  complaint  averred 
tbe  execution  of  tiie  bond  10^  the  defendant 


as  snre^  for  the  faithful  performance  of  the 
contract  In  this  count  there  were  three  as- 
signments  of  breach  of  the  contract  by  the 
contracbxra.  The  first  assignment  of  breach 
alleged  tbat  the  work  was  not  completed  im- 
tU  40^  days  stipulated  fw  the  completion 
of  the  work  In  the  contraot.  The  second  as- 
signment of  breach  allseed  that  the  crown 
sheets  put  In  position  by  the  contractors  In 
repairing  said  vessel  were  not  free  from 
leaks,  as  the  contract  required,  and  then  al- 
leged the  defects  causing  the  leaks.  The 
third  assignment  of  breach  averred  tbat  tbe 
workmanship  waa  not  first-class  In  every  re- 
spect as  required  by  the  contract,  and  al- 
leged  wherein  the  wortananahip  waa  not 
first-class. 

To  the  second  count  of  the  complaint  the 
defendant  pleaded  the  general  issue  and  sev- 
eral special  pleas.  Among  these  special  pleas 
were  the  foUowlng: 

"(4)  The  contract  set  out  In  said  count  Is 
not  the  contract  executed  by  Thompson  & 
Bailey,  and  for  the  faithful  performance  of 
which  said  bond  was  given. 

"(4^  The  contract  set  out  in  said  count 
Is  not  the  contract  which  was  exhibited  to. 
this  defendant,  and  for  the  faithful  per- 
formance of  which  said  bond  was  given." 

"(10)  Tbe  defendant  In  answer  to  the  sec- 
ond and  third  assignment  denies  that  the 
crown  sheets  were  not  properly  fitted,  and 
tbe  holes  through  which  crown  sheets  were 
riveted  were  made  of  Improper  shapes,  and 
the  straps  which  covered  the  connections  be- 
tween the  two  sheets  did  not  fit  properly." 

"(IT)  For  further  answer  to  the  third  as- 
signment of  breach  set  out  in  said  count 
defendant  avers  that  tbe  leaks  referred  to  In 
said  assignment  were  not  caused  by  any 
lack  of  skill  or  care  or  by  defective  work- 
manship on  the  part  of  Thompson  &  Bailey, 
but  by  the  strain  Incident  to  seagoing  vessels 
of  the  character  of  the  Habil,  and  the  ordi- 
nary wear  and  tear  on  said  boiler."  The  oth- 
er special  pleas  set  up  In  various  forms  the 
defense  that  while  tbe  work  was  not  com- 
pleted within  the  23  days  as  stipulated  tm 
in  the  contract  the  delay  in  tbe  completion 
of  said  work  was  caused  by  the  plaintiff  or 
its  agent  wrongfully  stopping  said  work  for 
Tarlons  causes,  and  In  requiring  the  con- 
tractors to  wait  tot  the  arrival  of  the  Nw- 
w^rlan  Veritas  Inspector,  In  order  tbat  the 
work  might  be  inspected  by  him,  or  In  re* 
quiring  the  cMitractors  to  do  q)e(dal  and  ex- 
tra work,  which  required  a  longer  time  than 
that  stipulated  for  In  tbe  ccmtract 

To  tbe  tenth  plea  the  plaintiff  demurred 
upon  the  following  ground:  **8ald  plea  does 
not  purport  to  answer  the  breaches  alleged 
in  each  of  the  counts  in  said  complaint  but 
only  denies  part  of  tibe  allegations  In  some 
ot  the  breaches  alleged.*' 

To  tbB  seventeenth  plea  the  plaintiff  de- 
murred  upon  tbe  following  grounds:  "First, 
because  said  plea  confesam  that  the  work  al- 
leged in  said  aaalgnment  of  brea(A  to. have 
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defectlTely  and  Improperly  performed 
was  ao  defecttrely  and  Improperly  prafbrm- 
ed,  and  only  denies  that  ttae  leaks  referred  to 
In  said  assignment  arose  from  roch  defec- 
tive performance;  second,  because,  under 
said  assignment  ot  \xve&cb,  plaintiff  iji  entl- 
tied  to  recover  for  the  defeetlTe  work,  wbetb- 
er  the  leaks  alleged  therein  resulted  there- 
from or  not" 

These  demnrras  to  the  tenth  and  seven- 
teenth pleas,  reapectiT<dy,  vera  snstained. 
The  demurrera  to  the  other  pleas  w»e  orer^ 
ruled,  and  replications  were  filed,  to  which 
rejoinders  were  filed.  Demurrers  to  the  re- 
joinders were  sustained. 

The  trial  was  had  up<Ht  Issue  j<dned  upon 
the  pleadings.  TTuder  the  <q?Iniim,  it  Is  un- 
necessary to  set  oat  the  facts  of  the  case  in 
detail.  The  facts  relating  to  the  only  rulings 
of  the  court  upon  the  evidence  which  are  re> 
viewed  on  the  present  appeal  are  snfflciently 
shown  in  the  opinion. 

Among  the  charges  reouested  by  the  de- 
fendant, to  the  refusal  to  give  each  of 
which  the  defendant  s^aratdy  excited, 
were  the  following:  The  court  char- 

ges the  jury  that.  If  they  believe  tbn  evi- 
dence, they  must  find  for  the  defendant  on 
the  first  count  ot  the  complaint-  The 
court  charges  the  jury  that,  If  th^  believe 
the  evidence,  they  must  find  for  the  defend- 
ant on  the  second  count  of  the  oomplahit" 

There  were  verdict  and  Judgment  in  favor 
of  the  plaintiff,  assessing  its  damages  at 
92,381.90.  The  defendant  appeals,  and  as- 
signs as  vrror  the  several  rulings  of  tike  tri- 
al court  to  which  exceptions  were  reserved. 

Mitchell  &  Tcmsmeire  and  FUlans,  Hanaw 
&  Plllans,  for  appellant  Gregory  I*  ft  H.  T. 

Smith,  for  appellee. 

TTSON,  J.  The  complaint  in  this  case 
seeks  to  recover  damages  for  an  alleged 
breech  of  a  bond  executed  by  defendant,  as 
sorety  for  certain  named  contractors,  guar- 
antying the  faithful  performance  of  all  obli- 
gations growing  out  of  a  contract  made  by 
them  to  repair  the  boiler  of  the  steamship 
HaUl,  belonging  to  the  plaintiff,  according 
to  Bpedfications  embodied  In  said  contract 
It  contains  two  counts  (the  second  added  by 
way  of  amendment),  each  of  which  set  out 
the  contract  relied  upon  in  heec  verba.  The 
contract  as  set  forth  In  the  first  count  shows 
a  guaranty  of  the  work  to  be  done  for  six 
months,  while  in  the  second  no  such  guar- 
anty Is  shown.  In  all  other  respects,  the 
contracts  exhibited  In  each  count  Is  the  same. 
And  the  breaches  of  the  contracts  are  Iden- 
tical, except  that  in  the  first  a  breach,  of  this 
guaranty  Is  assigned,  while  In  the  second  It 
is  not  The  undertakings  on  the  part  of  the 
contractors  common  to  both  contracts  alleged 
in  each  of  the  counts  are:  First,  that  the 
work  to  be  done  Is  guarantied  to  be  free  from 
leaks,  etc.;  second,  that  the  work  is  to  be 
completed  in  23  running  days,  not  Including 


Sundays  and  legal  holidays,  and,  tt  not  com- 
Iileted  within  that  time,  the  ccmtractors  for- 
feit ¥100  for  each  day  (Sundays  and  legai 
holidays  excepted)  after  the  time  specified; 
third,  that  all  material  and  workmansh^  are 
to  be  first-class  in  every  respect;  etc.  The 
breach  of  the  contracts  assigned,  common  to 
both  counts.  Is  that  the  work  was  not  done 
within  the  number  of  days  as  specified  in  the 
contracts,  but  that  40%  days  were  consumed 
in  doing  said  work,  in  excess  ot  the  2&  days, 
^nie  first  count  assigned  in  addition  to  ttfis 
one,  a  breach  of  the  guaranty  against  leaks, 
alle^g  the  cause  of  the  leaks,  an  d&vt  on 
the  part  of  extractors  to  remedy  them,  and 
their  reappearance  in  less  than  six  months 
from  the  date  of  the  bond,  etc.;  also  that  the 
workmanship  was  not  first-class,  avwring  in 
what  respect  it  was  not,  and  that  the  defects 
had  to  be  remedied  by  plaintiff  at  its  own 
cost  within  six  months  after  the  date  ct  the 
bond,  etc.  It  contained  ottier  assignments  of 
breaches,  but  it  is  unnecessary  to  notice 
them,  since  they  were  eliminated  by  demur- 
rers and  otherwise.  The  second  connt  in  ad> 
dltlon  to  the  one  common  to  boUi,  relied  tot 
recovery  upon  breaches  of  the  guaranty 
against  leaks  and  of  the  unskillful  workman- 
ship, omitting  all  reference  to  the  idx-months 
guaranty. 

Besides  the  general  Issue,  a  large  number 
of  special  pleas  were  filed  to  each  count  To 
many  of  theae  special  pleas  demurrers  were 
sustained.  One  of  the  defenses  Interposed  to 
the  first  count  was  that  the  contract  alleged 
in  tt  had  been  materially  altered  after  its 
execution  without  the  knowle(U;e  or  consent 
or  ratification  of  the  defendant  The  pleas 
making  thte  defense  contained  no  averment 
that  the  alteration  was  made  In  the  contract 
while  It  was  In  the  possession  or  control  of 
ttae  plaintiff,  and  this  was  the  ground  of 
jectlon  taken  to  tbem  by  demurrer,  which 
was  sustained.  The  theory  upon  which  the 
sufQclency  of  the  pleas  are  attempted  to  be 
sustained  is  that  the  averment  of  material 
alteration  after  execution  imports  that  It 
was  done  after  delivery,  and  consequently 
while  the  contract  was  In  the  custody  and 
possession  of  plaintiff.  In  other  words,  the 
averment  of  material  alteration  of  the  con- 
tract after  its  execution  is  the  equivalent  of 
an  averment  tbat  the  alteration  was  made 
while  the  contract  was  in  the  plaintiff's  pos- 
session or  custody.  Hill  v.  Nelms,  86  Ala. 
442,  S  South.  790.  Had  the  pleas  avrared. 
as  was  done  In  plea  No.  20,  upon  wblch  Issoe 
was  taken,  that  the  contract  was  altered  snl^ 
sequent  to  Its  execution,  while  in  the  pos* 
session  or  under  the  control  of  plaintiff,  with- 
out the  knowledge,  consent  or  ratification  of 
defendant,  the  burden  of  proof  would  have 
been  the  same.  Under  all  of  these  pleas,  if 
a  suspicious  material  alteration  appeared  on 
the  contract  It  is  Incumbent  oo  the  plaintiff 
to  furnish  a  satisfactory  explanation;  but  If 
it  is  not  apparatC  the  onus  is  on  the  defend- 
ant to  ahow  that  it  was  altered.  BarcUft  T. 


Digitized  by 


Google 


Als.)    UKITED  STATES  V.  A  6.  CO.  t.  DAMPSKIBSAKTIBSELSKABET  HABIU  849 


Treece,  77  Ala,  528;  Montgomery  t.  Ofosb- 
thwalt,  90  Ala.  553.  8  South.  488,  12  L.  B.  A. 
140,  24  Am.  St.  R^.  832.  And  upon  proof 
of  this  fact  hy  defendant  the  burden  la  then 
cast  upon  the  plaintlfl  to  OTercome  the  pre- 
sumed Invalidity  of  the  paper.  Winter  v. 
Fool,  100  Ala.  503,  14  South.  411;  Hill  t. 
NelmB,  supra;  2  Am.  &  "Eng.  Bnc.  of  lAW 
(2d  Ed.)  279.  Again,  the  Identical  Issue  at- 
tempted to  be  raised  and  presented  by  these 
pleas  was  raised  by  plea  No.  4,  upon  vblcb 
Issue  was  also  joined.  So.  then,  we  have 
two  pleas  upon  which  tbe  ease  was  tried,  of 
the  same  1^1  Import  as  these  we  are  om- 
slderlng,  under  each  of  which  the  defendant 
eould  hare  availed  hlmsdf  of  all  the  benefits 
be  could  have  possibly  been  entitled  to,  had 
the  demurrers  been  overruled  and  Issue  been 
joined  on  them.  L.  &  N.  R.  Co.  v.  Hall,  ISl 
Ala.  161,  32  South.  608.  And  as  matter  of 
fact,  upon  looking  Into  the  evldracct  we  find 
that  the  defendant  dlA  actually  have  the  ben- 
efit of  all  evidence  under  pleas  4  and  20  that 
It  would  have  be«i  entitled  to  had  the  pleas 
under  consideration  remained  In  the  record. 
The  ruling  of  the  court;  If  erroneous,  was 
without  Injury. 

Plea  10  to  the  second  and  third  asslgn- 
mrats,  as  laid  In  the  second  count,  and  plea 
17  to  the  tidrd  assignment  In  the  same  count, 
ar^  at  best,  no  more  than  the  genoral  Issue, 
and  the  rulings  on  tlie  demurrers  to  each  of 
them  are  disposed  of  by  the  principle  just 
above  announced. 

The  dghth  plea  to  the  fourth  assignment 
of  the  first  count  proceeds  on  the  Hieory  that 
an  acceptance  of  the  wwk  was  a  waiver  of 
the  guaranty  against  leakage,  and  to  sustain 
Its  sofllclency,  of  necessity,  a  waiver  of  the 
Blz-mottths  guaranty.  To  so  hold  would.  In 
effect  destroy  two  of  the  essmtlal  terms  of 
the  contract,  and  donbtlos  defeat  the  very 
purpose  for  which  the  afx-montiis  guaranty 
was  Intended.  Milton  v.  Rowland^  11  Ala. 
7S2;  Sb^pard  v.  DowUng,  108  Ala.  568,  15 
South.  846.  Plea  8  pnrporto  to  answer  the 
fourth.,  fifth,  and  ^txlh  SBSlgnments,  as  laid 
In  the  first  count.  Cionfessedly,  It  Is  no  an- 
tnree  to  the  sixth,  and  llie  demurrer  to  It  was 
iwoperly  sustained.  The  subsequent  with- 
drawal or  striking  out  of  the  assignment 
could  not  and  did  not  have  the  effect  of  put- 
ting the  court  in  voot.  The  court  could  not, 
at  the  time  it  was  called  on  to  rule  upon  tiie 
demurrer,  know  or  be  required  to  antldpate 
that  the  assignment  would  be  stricken.  If 
the  defendant  desired  to  biterpose  it  as  an 
answer  to  the  fourth  and  fifth  asslgnmrats, 
it  should  have  obviated  the  demurrer  by  lAe 
proper  amendment,  or  reflled  the  plea  after 
the  sixth  had  been  stricken. 

Pleas  22  and  29  are  Idratlcal.  The  aver- 
ment in  each  of  them  la  that  the  defendant 
*^ld  not  In  any  manner  guaranty  that  any 
of  the  work  done  on  said  vonel  by  Thompson 
A  Ball^  would  remain  effective  for  six 
mtmtha.'*  If  Ibey  be  construed  as  averring 
tiut  ISie  legal  effect  of  the  bond  was  not  a 


guaranty  of  the  six-months  clause  in  the  con- 
tract, this  la  a  mere  conclusion  ot  the  plead- 
er, and  they  were  subject  to  the  demurrer. 
On  the  other  hand,  If  they  be  construed  as 
averring  that  the  contract  contained  no  sncb 
clause  when  executed,  then  the  defendant 
cannot  complain  of  the  rulings,  for  the  rea- 
son that  be  bad  the  benefit  of  this  Issue  un- 
der other  pleas.  It  is  not  insisted,  as  we 
understand,  that  they  were  Intended  to  deny 
the  execution  of  the  bond  of  defendant. 

The  fifth  plea  to  the  first  assignment  of 
breach  of  the  contract  In  the  flrat  count  was 
clearly  one  In  confession  and  avoidance.  It 
expressly  admitted  the  breach  of  the  con- 
tract as  alleged,  but  undertook  to  avoid  lia- 
bility by  reason  of  the  fact  that  the  con- 
tractors were  employed  by  plaintiff  to  do 
extra  work  on  the  steamship  In  connection 
wlto  the  work  spedfled  in  the  contract,  aver- 
ring  that  It  was  "by  reason  of  such  extra 
work  the  work  stipulated  In  said  contract 
was  necessarily  delayed  beyond  aald  28 
days."  The  plea  is  subject  to  two  coostmc- 
tiona:  First,  that  the  extra  work  was  of 
such  character  as  to  necessarily  Interfere 
-with  the  performance  of  the  original  con- 
tract. In  which  event  the  contractors  would 
doubtless  have  been  entitled  to  an  extension 
of  time  fOr  the  period  occupied  by  the  extra 
work,  and  no  more  p!exa»  &  St.  L.  By.  Go. 
V.  Bush  [G.  0.]  19  Fed.  288);  and.  second, 
that  the  two  jobs  might  well  have  been  done 
simultaneously  without  the  one  Interfralng 
with  ttie  other,  except  that  the  contractors 
did  not  have  employes  enough  to  do  the  woric 
under  boUi  contracte  at  the  same  time,  and 
tfaorefore.  In  ordw  to  p^^torm  the  contract 
for  the  extra  work,  they  had  to  desert  the 
work  they  were  to  do  under  -ttie  contract  sued 
on.  Glearly,  If  the  last  construction  should 
be  adopted,  the  plea  simply  means  that  the 
contractors  were  unable  to  perform  both  of 
their  promises,  not  by  reason  of  any  Inherent 
dlfflcnltr  lu  the  performance  of  the  contract, 
but  re^on  of  thdr  own  diortage  In  facil- 
ities to  p«form  both  at  the  same  time.  But 
whether  the  one  or  the  oth»  of  tba  construc- 
tions be  adopted,  the  plea  is  bad.  ^e  case 
of  Davis  V.  Badders  et  al.,  90  Ala.  849,  10 
South.  422,  relied  upon  by  amiellant  as  sus- 
taining the  suflldency  of  the  plea,  rather  sup- 
ports our  conclusion.  The  cases  of  Hutch- 
ison V.  Gullum.  28  Ala.  926,  and  Oomlah  et 
al.  V.  Snydan,  99  Ala.  620.  18  South.  118, 
dted  by  appellant;  have  no  application.  In 
esch  of  those  cases  tbere  was  a  novation  of 
the  original  contract 

The  sixth  and  seventh  pleas  to  the  same 
assignment  were  also  In  confession  and 
avoidance.  The  sixth  set  up  that  the  work 
vras  not  completed  within  the  time  specified 
in  the  contract  by  reason  of  tlie  time  spent 
by  the  contractus  in  waiting  tar  the  arrival 
of  the  Norwegian  Verltes  inqwctor,  whom 
OiB  plaintiff  had  empli^ed  to  come  tnm 
New  Orleans  to  examine  the  wwk.  The  sev- 
enth alleged  tbat  the  vrork  was  wrongfully 
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stopped  nine  different  times  by  the  engineer 
of  tbe  Bteamahtn  acting  for  tbe  plaintiff.  In 
tbe  scope  of  his  emploTment;  th«%b7  pre- 
ventlns  the  contractors  from  completii^  the 
work  within  the  time  speclfled  In  tbe  con- 
tract It  will  be  noted  that  the  pleas  do  not 
show  bow  much  tUne  was  consumed  hr  the 
delay  complained  of.  Non  constat  the  de- 
lays complained  of  did  not  cause  a  period 
longer  than  one  day.  Th^  assert  tbe  broad 
proposition  that  because  there  were  delays 
occasitmed  by  plaintiff's  conduct  during  tbe 
period  fixed  by  the  contract,  by  which  the 
contractors  were  unable  to  Munplete  the 
work  within  tbe  28  days,  the  plaintiff  cannot 
recover  for  a  violation  of  that  stipulation, 
notwithstanding  tbe  contractors  claimed  no 
breach  of  the  contract  by  abandoning  tbe 
woriE,  but  proceeded  to  do  tbe  work  nnd^  It. 
The  contractors,  by  a  continued  perform- 
ance of  the  contract,  must  be  held  to  hare 
consented  to  the  delay;  and  tbe  plaintiff,  to 
an  extension  of  the  time  occasioned  by  them. 
The  pleas,  failing  to  arer  that  tbe  delays  oc- 
casioned by  plaintiff  prolonged  the  doing  of 
the  work  for  40%  days,  as  arerred  in  the 
complaint,  are  clearly  no  answer  to  It  If 
the  work  could  have  been  completed  within 
the  period  fixed  by  the  contract  pins  the 
additional  time  occasioned  by  the  delays, 
it  was  the  duty  of  tbe  contractors  to  have 
completed  it  wltbln  that  time;  and.  If  they 
delayed  Its  completion  beyond  that  period, 
they  are  liable  for  each  day  In  excess  of  It 
McQomn  T.  Amer.  Tan  Bark  Co.,  121  U.  S. 
600.  7  Sup.  Ot.  1S15.  SO  L.  Ed.  1027. 

There  is  no  merit  in  the  contention  that 
the  court  erred  In  refusing,  tbe  defendant's 
motion  for  a  continuance  after  the  amend- 
ment of  tbe  cwnplalnt  by  tbe  addition  of  tbe 
second  connt  nor  In  orerroling  Its  request 
to  be  allowed  the  statutory  period  within 
which  to  file  pleas  to  this  added  count 
This  count  Introduced  no  new  cause  of  ac- 
tion, and  the  record  shows  that  tbe  defend- 
ant was  permitted  to  file  and  did  file  to  it 
10  pleas;  and  doubtless  tbe  court  would 
bare  permitted  it  to  hare  filed  more,  had  the 
request  to  do  so  been  made^  and  its  counsel 
had  thought  it  adrlaable.  Presumably,  ev- 
exy  defense  that  it  had  was  presented,  noth- 
ing to  the  contrary  appearing  In  the  record. 

This  brings  us  to  a  consideration  of  tbe 
exceptions  reserved  to  tbe  rulings  of  tbe 
court  insisted  upon  In  argument  upon  tbe 
admission  and  exclusion  of  testimony.  There 
are  only  two  of  them.  The  first  relates  to  an 
objection  Interposed  by  defendant  to  a  ques- 
tion propounded  by  plaintiff,  on  cross-ex- 
amination, to  witness  Bailey,  who  was  one 
of  the  contractors,  and  who  testified  that  he 
made  tbe  contract  In  controversy  for  his 
firm.  The  question  asked  bim  was,  "If  he 
guarantied  that  the  work  to  be  done  by  bis 
firm  would  not  leak?"  The  objection  lnt»- 
posed  was  that  the  contract  was  the  best 
evidence.  Before  the  court  ruled  on  the 
question,  the  witness  answered  "that  he  did 
not  guaranty  it"  The  defendant,  however, 


moved  to  exclude  this  answer  npon  the 
ground  assigned  in  the  objection  to  tbe  ques- 
tion. It  is  doubtless  true  that  tbe  contract 
was  tbe  best  evidence  as  to  whether  Thomp- 
son &  Bailey  guarantied  that  the  work  would 
not  leak,  and.  If  tbe  purpose  of  the  question 
had  lieen  to  establish  tbe  contents  of  the 
contract  the  objection  would  have  been  good. 
But  this  was  clearly  not  the  purpose  or  scope 
of  the  examination.  One  of  the  chief  mat- 
ters in  controversy  between  the  parties  was 
whether  the  "six-months  guaranty"  which 
appeared  in  the  copies  of  the  contract  deliv- 
ered to  the  plalnttfrs  agrat  was  Inserted  la 
them  before  their  delivery,  or  subsequratly 
thereto.  The  witness  had  testified  that  be 
positively  refused  to  make  any  such  guar- 
anty at  tbe  time  of  entering  Into  the  con- 
tract He  says  that  he  was  requested  to 
make  it  but  declined  to  do  w>,  and  that  tbe 
contract  was  signed  without  tbe  guaranty 
clause  being  filled  In.  The  witnesses  for  the 
plaintiff  deny  this,  and  assert  that  the  words 
"six  months"  were  inserted  by  his  consent 
Witness  Bailey,  in  testifying  upon  the  sub- 
ject undertook  to  show  that  he  was  famil- 
iar with  tbe  contract  sued  upon;  and  it  was. 
of  course,  permissible  to  t^  the  accuracy  of 
bis  knowledge  and  recollection  of  it  Would 
it  not  have  been  permissible  to  ask  him  for  a 
description  of  the  paper  that  be  admitted  he 
signed  and  delivered,  which  he  claimed  to 
deliver?  And  would  It  not  have  been  a  dr- 
ciAnstance  against  the  accuracy  of  bla  obser- 
vation and  recollection  if  he  bad  testified 
that  the  entire  pap»  was  written  with  a 
pen,  while,  as  matter  of  fact  the  greater 
portion  of  it  was  typewritten?  We  think  so. 
Tbe  question  here  presented  is,  npon  princi- 
ple, the  same. 

The  other  exception  la  baaed  on  the  rnling 
of  the  court  In  sustalntog  an  objection  by 
plaintiff  to  tbe  question  propounded  by  de- 
fendant to  the  witness  McCartney:  "What 
knowledge  did  the  defendant  have,  if  any. 
of  any  alterations  which  inay  have  been 
made  in  the  contract  after  It  was  executed?** 
This  witness,  -who  is  shown  to  have  repre- 
sented the  defendant  corporation  in  the  mat- 
ter of  the  execution  of  the  bond  sued  on, 
was  permitted  to  testify  that  be  had  no 
knowledge  or  notice  of  any  alteratiw  In  the 
contract  after  it  was  signed,  and  ttiat  no  one 
bad  anything  to  do  with  that  part  of  tbe 
bustoess  of  tbe  defendant  company  relating 
to  the  execution  of  the  bond,  except  himself. 
What  other  agent  or  oflUcers  of  the  corpora- 
tion may  or  may  not  have  known  aliout  the 
alteration,  had  they  told  the  witness  of  their 
knowledge  or  want  of  knowledge,  bis  testi- 
mony as  to  what  they  knew  or  did  not  know 
would  have  been  tbe  barest'  hearsay.  And 
confessedly  the  witness  could  not  testify  that 
a  person  does  or  does  not  know  of  the  exist- 
ence of  a  fact  without  being  told,  when  the 
witness  himself  hu  no  knowledge  of  tbe 
fact 

A  number  of  written  charges  were  refused 
to  the  defendant  but  only  two  of  them  (Noa. 
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1%  and  2)  are  Insisted  upon,  mie  Insistence 
that  charge  numbered  1%  sliould  have  been 
given  Js  based  solely  upon  the  «»itentl<m  that 
the  evidence  established  the  avraments  of 
the  plea  numbered  4%  vlthont  dispute,  and 
beyond  any  adverse  Inferences.  That  plea 
reads  that  "the  contract  set  out  In  said  cchu- 
plalnt  Is  not  the  contract  whlcb  was  exhib- 
ited to  this  defendant,  and  for  the  faithful 
performance  of  which  said  bond  was  given." 
The  evidence  Is  without  dlspote  that  there 
was  only  one  contract  between  the  parties. 
What  that  contract  was,  Is  a  matter  of  se- 
rious controversy.  The  writings  evincing  it 
consisted  of  three  papers  signed  by  each  of 
the  parties,  supposed  at  the  time  to  be  exact 
copies  of  each  other.  On  the  face  of  two  of 
the  copies  delivered  to  the  plalntUTs  agent, 
there  appeared  a  "six-months  guaranty," 
while  on  the  face  of  the  third,*whlcb  was  de- 
livered to  the  contractors,  thoe  is  no  such 
guaranty,  but  a  blank  space  appeared  in- 
stead. It  cannot  be  seriously  doubted  that  If 
the  slx-mcmths  guaranty  was  agreed  upon  as 
a  term  of  the  contract  and  was  properly  in- 
serted In  the  two  copies  delivered  to  plain- 
tiff, one  of  which  is  exhibited  and  relied 
upon  in  the  count  of  the  complaint  as  to 
which  the  charge  under  ccmslderatlon  vras 
requested,  these  writings  constltnte  the  con- 
tract between  the  parties,  and  that  the  copy 
held  by  the  contractors,  not  cwtaining  the 
essential  term  of  the  contract,  on  account  of 
any  omission  to  fill  the  blank  space  left  In 
it,  was  not  a  contract  at  all.  It  was  this  lat- 
ter paper  that  was  exhibited  to  the  defend* 
ant's  agent  If,  as  we  have  said,  it  did  sot 
embody  the  six  months  guaranty,  when  It 
should  have  done  so,  and  the  other  cc^les 
properly  did.  It  was  no  more  than  a  blank 
piece  of  paper,  so  far  as  the  contracting 
parties  were  concerned,  and  the  bond,  con- 
fessedly, was  not  given  for  Its  faithful  per- 
formance.  Under  the  evidence,  which  of  the 
copies  evinced  truly  the  contract  that  was 
made  was  clearly  for  the  jury.  This  being 
true,  the  facts  alleged  In  the  plea  were  not 
affirmatively  and  undlq»utedly  proven,  and 
therefore  the  charge  reqoested  was  properly 
refused. 

The  court  was  under  no  duty  to  give  the 
other  charge,  on  the  principles  declared  In 
Doraey  v.  State,  134  Ala.  653.  88  South.  860^ 
and  cases  there  dted. 

We  have  considered  every  ass^ment  of 
error  Insisted  upon  in  argmnent  of  appel- 
lant's counsel,  and  And  no  errw  In  the  rec- 
ord. The  judgment  must  be  affirmed.  Af- 
firmed. 


(138  Ala.  428) 

SOOFER  &  NOLEN  v.  BIROHFnGLD. 
fSnpreme  Court  of  Alabama.   Nov.  17,  IHOO.) 

If ORTOAOBa  —  MORTGAOBB    IN  POSSESSION  — 
CONVBTANCB  —  BFFECT  —  INVALID    DEED  — 
KJKCTMBNT— INJUNCTION  —  PERSONS  ENTI- 
TO  SUB-BQUITABLB  DBPENSBS. 
"Where  complaioantB  were  not  parties  to  a 
mait  to  recover  poBsession  of  land  which  they 


had  sold  to  Hm  defendants  In  sudi  sDh,  com- 
plainants were  not  entitled  to  maintain  a  hllT 
to  enjoin  the  plaintiff  therein  from  prosecuting 
the  same  or  enforcing  a  judgment  awarding 

him  posseBsion. 

2.  CompIaiDant  held  certain  mortgages  <mi 
land  which  were  executed  by  defendant  and 
on  the  latter's  default  be  executed  a  deed  to 
the  land  to  complainants,  wbich  was  void  for 
Improper  execatJoD.  Complainants  were  put  la 
possesion  nnder  the  deed,  and  thereafter  sold 
the  land  to  certain  grantees  against  whom  de- 
fendant brought  sntt  and  recovered  judgment 
for  possession.  Eeld,  that  neither  complainants 
nor  their  grantees  could  maintain  a  bill  to  en- 
join the  enforcement  of  such  judgment  without 
showing  a  sufficient  excnse  for  not  availiiig 
themselves  <tf  th^  equitable  rights  in  the  suit 
at  law. 

8.  Where  a  mortgagor  aft^  default  executed 
a  deed  to  the  mortgagees,  which  waa  void  by 
reason  of  Improper  execution,  and  thereafter  the 
mortgagees  in  posseaaion  conveyed  tbe  land  to 
others  bj  wamntr  deed,  they  were  not  entitled 
to  maintain  a  bill  to  forecwse  the  mor^ges 
after  the  mortgagor  had  recovered  the  land 
from  their  grantees,  since  their  conveyance  of 
the  land  operated  as  an  eqnitahle  assignment  of 
the  mortgage  debt  to  their  grantees. 

Api>eal  from  Chancery  Court  Tallapoosa 
County;   Sichd.  B.  Keely,  Chancellor. 

BUI  by  Hooper  Se  Nolen  against  P.  F. 
Blrchfleld.  From  a  decree  dismissing  the 
bill  and  dissolving  a  temporary  Injunction, 
convlainanta  appeal.  Affirmed. 

.  The  bin  alleged  that  the  defendant,  Birch- 
field,  executed  to  the  complainants  two  mort- 
gages to  secure  an  indebtedness  due  from 
Bald  Blrcbfleld  to  the  complainants  by  rea- 
son of  tbe  fact  of  complainants  paying  the 
purcbase  price  upon  tbe  lands  Included  In 
said  mwtgage  at  Blrcbfleld'a  request;  that 
after  the  ezeention  of  said  mortgages^  and 
npon  Blrchfleld  making  default  in  the  pay^ 
meat  of  tbe  Indebtedness  secured  tbereby, 
Blrchfleld,  in  accordance  with  a  proposition 
made  by  him,  emcuted  and  delivered  to  the 
complainants  a  deed  to  the  sMd  lands;  that 
said  deed  as  made  by  said  Blrchfleld  was  In- 
valid and  void  by  reason  of  tbe  fact  that 
It  waa  signed  by  his  making  bla  mark  and 
waa  attested  by  only  one  witness,  and  by  tear 
BOO  of  the  further  fact  that  the  s^mrate  ac- 
knowledgment of  the  wife  of  said  Blrchfleld 
was  not  BUffident  to  pass  title  to  the  lands 
composing  his  homestead,  which  said  lands 
did;  that  under  said  deed  the  complainanto 
wenl  Into  possession  of  tbe  lands,  and  sur- 
r^dered  to  said  Blrchfleld  the  mortgages 
which  bad  been  ^ven  by  him  to  ttiem;  that 
tb^  continued  in  possession  of  aald  lands  a 
year  or  more,  when  they  sold  the  same  to  H. 
A.  Lamberth  and  W.  A.  Jones,  aecuting  sep- 
arate deeds  to  each  of  them  for  the  lands 
so  purchased;  that  subsequent  to  the  sale 
of  said  land  to  Lamberth  and  Jones  the  said 
Blrchlteld  brought  a  suit  In  ejectment  against 
tbe  said  Lamberth  and  Tones  to  recover  the 
possesBdkm  of  the  lands,  and  also  recovered 
damages  for  tbe  rent  ot  said  land.  It  was 
then  further  avnxed  In  tbe  bill  that  Blrch- 
fleld paid  nothing  to  the  complainants  on  tbe 

t  S.  See  UortgRges,  toL  IS,  Cent.  Dig.  i|  tU.  CI 
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Bald  mortgages,  and  that  said  mortgages 
were  surrendered  to  him  In  consideration  of 
his  executing  the  deed  aboTe  referred  to, 
and  which  was  sabsequently  repudiated  hy 
him,  and  that  other  than  by  the  execution  of 
said  deed  said  Btrchfleld  has  never  paid  or 
satisfied  said  mortgages;  that  tbey  took  said 
deed  from  Btrchfleld  In  good  faith  in  settle- 
ment of  the  debts,  and  surrendered  to  him 
said  mortgages.  The  prayer  of  the  bU)  was 
that  a  writ  of  Injunction  be  issued  restrain- 
ing said  BIrcbfield  from  taking  possession  of 
the  lands  under  his  Judgment  recovered  In 
the  suit  by  him  against  H.  A.  Lamberth  and 
W.  A.  Jones,  and  that  be  also  be  enjoined 
from  collecting  the  rents  adjudged  to  him  in 
the  Judgment  In  said  action  of  ejectment, 
and  that  a  decree  be  rendered  foreclosing  the 
mortgages  which  bad  been  given  by  Birch- 
field  to  the  complainant  to  pay  the  amount 
found  to  be  due  after  account  stated  be- 
tween the  complainants  and  the  defendant 

J.  M.  Chilton  and  W.  M.  Lackey,  for  ap- 
pellants. Jos.  W.  Btrottier,  for  appellee. 

DOWDELL,  J.  The  bill  in  this  case  was 
filed  by  the  appellants.  Hooper  &  Nolen,  to 
enjoin  the  execution  of  a  Judgment  at  law 
recovered  by  the  appellee,  Blrchfleld,  against 
H.  A.  Lamberth  and  W.  A.  Jones,  and  at 
the  same  time  to  foreclose  two  mortgages  ex- 
ecuted by  the  appellee  to  the  appellants. 
The  cause  was  submitted  for  final  decree  on 
the  pleading  and  proof  and  on  motion  to  dis- 
miss the  but  for  want  of  equity  and  to  dis- 
solve the  Injunction.  A  final  decree  was  ren- 
dered dissolving  the  Injunction  and  dismiss- 
ing the  but,  and  from  this  decree  the  pres- 
ent appeal  Is  prosecuted. 

The  complainants  were  not  parties  to  the 
suit  in  which  the  judgment  sought  to  be  en- 
Joined  was  rendered,  but  were  strangers  to 
that  suit.  A  bill  to  enjoin  proceedings  at  law 
must  be  filed  in  the  name  of  an  Interested 
party.  But,  if  it  bad  been  filed  In  the  name 
of  a  proper  party,  It  falls  to  make  a  case 
for  an  Injunction  of  a  Judgment  at  law.  It 
states  no  excuse  or  reason  for  allowing  the 
suit  to  proceed  to  Judgment,  or  for  the  fail- 
ure to  take  steps  to  prevent  It  A  defend- 
ant having  equitable  defenses  to  an  action 
at  law  of  wblch  he  Is  at  the  time  apprised 
should  not  wait  until  such  STiit  has  proceeded 
to  a  Judgment  before  applying  to  a  court  of 
equity  for  relief  by  injunction.  Moore  t. 
Faggard.  51  AJa.  526. 

The  bill,  however.  Is  clearly  without  equity 
as  a  bill  for  foreclosure  of  the  two  mortgages 
mentioned.  These  complainants  are  shown 
by  the'  statement  In  the  bill  to  have  parted 
with  all  of  their  interests  in  the  mortgages. 
As  mortgagees  In  the  possession  of  the  laud 
long  after  the  law  day  In  the  mortgages,  they 
conveyed  by  deed  of  warranty  the  lands  em- 
braced In  the  mortgages  to  Lamberth  and 
Jones.  This  conveyance  operated  an  assign- 
ment in  equity  of  the  mortgage  debt  Welsh 
T.  Phillips,  64  Ala.  300,  25  Am.  Bep.  679; 


Taylor  v.  A.  &  fif .  Association,  68  Ala.  229; 
Cook,  Adm'r,  v.  Parfaam,  63  Ala.  466.  By 
their  conveyance  to  Lamberth  and  Jones  they 
parted  both  with  their  legal  estate  in  the 
lands  and  their  equitable  rights  in  the  mort- 
gages. There  is  no  error  in  the  decree^  and 
the  same  will  be  affirmed. 
Affirmed. 

(US  Ala.  «»> 

BEACH  T.  LAVENDER  BROS. 

(Supreme  Court  of  Alabama.    Nov.  19,  1903.) 

JITBTICE'S    COURT-JURT  TRIAL— WHEN  AU- 
THORIZED-VERDICT OP  JURY- VOID  JUDG- 
MENT—RIQHT  OP  DEBTOR. 

1.  A  Ju7  trial  in  Justice's  coort  is  only  au- 
thorized after,  and  on  an  appeal  to  a  Jury 
from,  a  judgment  rendered  by  the  justice  sit- 
ting  without  a  Jury. 

2.  A  finding  .by  a  jury  in  justice's  court  as 
follows:  "We,  the  jury,  find  for  the  plaintiff, 
and  render  judgment"  for  a  specified  sum,  and 
signed  by  ue  foreman— Is  a  verdict,  merely, 
and  not  a  judgment 

3.  Where,  in  an  action  in  justice's  court  the 
Jur^  rendered  a  verdict  for  plaintiff,  which  was 
copied  into  the  docket  of  the  justice  as  a  judg- 
ment to  he  executed  by  the  justice,  and  which 
was  capable  of  being  used  to  harass  defendant, 
though  it  was  merely  a  verdict,  and  not  a  judg- 
ment, defendant  was  entitied  ta  have  the  sup- 

Sosed  judgment  quashed,  without  idiowlng  any 
efense  to  the  action,  and  irithoat  provinc  that 
he  did  not  justly  ewe  the  amount 

Appeal  from  Olty  Goort  ot  BtaPlnghan; 
CSias.  A.  Seim,  Judge. 

Certiorari  by  George  W.  Beadi  to  review  an 
alleged  Judgment  rendered  In  Jostice'a  court 
In  favor  of  Lavender  Bros.  From  a  Jndgm^ 
quashing  the  wilt,  p^Uoner  appMla.  Bo- 
versed. 

Jos.  T.  Oolllns.  Jr.,  for  appellant  John  H. 
Miller,  for  appeUeea. 

McCLHJ^LAN.  C.  J.  Lavender  Bros,  sued 
Beach  in  a  justice  court  for  a  sum  of  money 
within  the  justice's  jurisdiction,  alleged  to  be 
due  by  account  Defendant  was  duly  served, 
and  appeared  by  attorney.  The  cause  was 
tried  by  a  Jury  in  the  first  Instance;  that  Is, 
without  having  been  tried,  and  Judgment 
rendered  by  the  Justice,  and  appeal  there- 
from to  a  jury.  The  Jury  made  the  follow- 
ing deliverance  in  writing:  "We,  the  jury, 
find  for  the  plaintiff,  and  render  judgment 
for  twelve  and  ^Vioo  dollars  and  costs.  B. 
CI  Burns,  Foreman."  No  Judgment  was  en- 
tered upon  his  docket  by  the  justice,  as  re- 
quired by  section  2688,  on  the  Jury's  verdict 
but  it  seems,  the  Jury's  deliverance  was 
tran3crll>ed  on  the  Justice's  docket  At  this 
stage  of  the  proceedings,  five  days  after  the 
trial,  tbe  defendant  presented  to  the  city 
court  of  Birmingham  the  following  petition, 
duly  verified:  "Tour  petitioner,  G.  W. 
Beach,  re8i>ectfully  represents  that  on  the 
28th  day  of  September,  1901,  Judgment  was 
rendered  against  him  In  favw  of  Lavender 
Bros,  by  R.  0.  Bums,  foreman  of  the  jury  in 
justice  court  of  W.  A.  Williams,  East  Lake. 
Alabama,  for  the  sum  of  (12.10  damages  and 
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910  coBti,  in  a  salt  there  pending  before' said 
W.  A.  Williams,  J.  P.,  wherein  the  said  LaT- 
ender  Bros,  were  plalntifFB.  and  G.  W.  Beach 
defendant;  and  petitioner  alleges  that  there 
are  errors  apparent  on  the  record,  showins 
that  said  judgment  was  erroneous,  nnjust, 
and  unwarranted,  in  this:  That  same  was 
rendered  by  R.  0.  Bums,  foreman  of  a  Jury, 
before  same  had  ever  been  tried  by  a  Jus- 
tice of  the  peace  without  a  Jury,  and  with- 
out any  aK>eal  to  a  Jury;  because  same  does 
not  show  that  defendant  was  served  with 
tluree  days*  notice  prior  to  said  Judgment; 
third,  because  no  proi>er  Judgment  was  ren* 
dered.  And  petitioner  represents  that  the 
exhibit  hereto  attached,  marked  'B,'  Is  a 
complete  transcript  of  the  proceedings  be- 
fore said  Justice  In  said  case,  and  prays  that 
It  be  made  a  part  of  this  petition.  Thereupon 
petitioner  prays  for  an  order  for  the  issu- 
ance of  a  writ  of  certiorari  and  snpersedeas 
in  said  canse  to  said  W.  A.  wnilams,  re- 
turnable to  the  next  term  of  the  city  court 
of  Birmingham,  *  *  *  In  order  that  Jus- 
tice may  be  done  In  the  premises.'*  An  or- 
der was  made  as  prayed,  and  the  writ  was  Is- 
sued. The  plaintiffs.  Larender  Bros.,  inter* 
posed  to  tills  petition  a  demurrer,  assigning 
these  gronnds:  **(1)  Because  deffesidant  does 
cot  aTer  in  said  petition  that  he  does  not 
owe  the  debt,  or  any  part  thereof,  for  which 
Judgment  was  rendered;  (2)  because  It  Is  not 
averred  that  defendant  has  any  d^ense  to 
this  action,  nor  that  the  defendant  did  not 
bare  notice  of  the  ndt,  and  did  not  appear 
at  trial  thereof,  and  because  the  petition 
fiUIs  to  make  a  case  of  common-law  cer- 
tlorarL'*  The  city  court  sustained  this  demur- 
rer, and,  tiie  petitioner  dedlnlng  to  amend, 
ordered  and  adjudged  **ttatt  the  writ  of  cer- 
tiorari heretofore  Issued  in  this  cause  be,  and 
It  bertibj  Is.  quashed,  and  that  procedendo 
lasne  in  due  form  to  the  Justice  from  whence 
this  cause  came  by  appeal  to  this  court" 

We  thtatk  this  action  of  the  dty  court 
was  erroneous,  ^e  judgment,  or,  more  ac- 
curately, that  wMch  stood  as.  and  for  a 
Judgment  In  the  Justice  court  was  Told.  It 
was  no  Jndgment  at  an.  In  the  llrst  place, 
(m  llie  facts  averred  in  the  petition,  there 
was  no  warrant  of  law  for  a  Jury  trial,  or 
ftor  any  verdict  of  a  Jury.  That  is  only  an- 
Oiorlaed  after,  and  upon  an  appeal  to  a  jury 
from,  a  Judgment  rendered  by  the  Justice 
sitting  without  a  Jury.  And  in  the  next 
place,  assuming  that  tl»  case  properly  reach- 
ed a  Jury,  the  delirerance  made  by  this 
Jnry  was.  and  could  be,  only  a  verdict  There 
Is  no  authority  of  law  for  a  Jury,  in  such  a 
case,  or  Its  foranan,  rendering  a  Judgment 
That  can  only  be  done  by  the  Justice,  sit- 
ting and  acting  as  the  Justice  court  This 
deUvorance  of  the  Jury  was  not  a  Judgment 
No  Judgment  has  ever  been  rendered  In  this 
case.  But  what  the  Jury  returned  was  copied 
onto  the  Justice's  docket^  and  it  stands  there 
as  a  Judgment  to  be  executed  by  the  jus- 
tice, and  the  city  court  wdered  t  procedendo 
86SOv-2a 


to  the  Justice  In  respect  of  It  Standing  aS 
and  In  the  place  of  a  Judgment  end  being  as- 
sumed to  be  a  Judgment  It  Is  capable  of  be- 
ing used  to  the  harassment  and  oppression 
of  the  defendant  ab  the  basis  of  executions 
against  him.  He  therefore  has  a  palpable 
Interest  In  having  It  expunged.  And  though 
he  may  have  no  defense  to  the  action,  and 
In  fact  Justly  owes  the  amount  of  this  void 
Judgment  he  cannot  legally  be  coerced, 
through  Ita  supposed  validity,  to  pay  that 
or  any  sum;  but  to  the  contrary,  he  has  a 
clear  legal  ri^t  to  be  protected  from  the 
uses  to  which  it  may  be  put  by  ite  expurga- 
tion. The  dtlsoi  may  not  be  subjected  to 
executions  merely  because  be  owes  a  debt 
There  must  be  an  adjudication  of  hia  in- 
debtedness before  ^ils  property  can  be  sub- 
jected to  levy  and  sale.  It  la  true  tiiat  even 
after  levy  of  execution  issued  on  such  a 
judgment  he  may  secure  a  release  of  bis 
property  by  proceeding  In  the  proper  way  to 
have  the  execution  quashed,  bat  he  Is  rati- 
tied  to  more  than  this.  He  is  entltied  to  pro- 
tection against  the  oppressions  of  the  levy 
Itself.  To  get  his  ^operty  back  after  tiie 
delay  and  harassment  of  a  proceeding  to 
quash  the  execution  wbich  has  been  levied 
on  it  and  upon  which  be  has  been  deprived 
of  ite  possession  and  use,  1>  In  no  sense  the 
same  thing  to  him  as  preventing  such  wholly 
nnwarranted  deprivation  of  ite  possession 
and  use.  So  that  his  only  adequate  remedy 
In  such  case  Is  to  quash  the  supposed  judg- 
ment by  the  common-law  writ  certiorari, 
for  invalidity  apparent  upon  the  face  ot  the 
proceedings  In  the  Justice  court  And  tids 
right  he  has,  we  repeat  whether  he  owes 
the  debt  fur  which  he  wrb  sued,  ot  not  In- 
dependent Publishing  Co.  v..  American  Press 
Assoctatlon,  102  Ala.  475,  U  South.  M7. 

The  Judgment  of  tiie  court  must  be 
reversed.  Judgment  will  be  hwe  rendered 
overmUttg  the  demurrers  to  the  peUtfam.  The 
cause  will  be  remanded. 


(US  Ala.  s»} 

BUHSET  ft  CO.,  Limited,  v.  CITY  OF  BES- 
SSMBR. 

(Supreoie  Court  of  Alabama.    Nov.  17,  1903.) 

MUNICIPAL  CORPORATIONS—CLAIMS— DEMAND 
OF  PAYMENT— NECESSITY  —  CONTRACT  OP 
SALK—BUYBR'S  RIGHT  TO  TRIAL  AND  RE- 
JECTION IF  UNSATISFACTORY  —  INSTRUC- 
TIONS—EXCEPTIONS. 

1.  Under  Bessemer  City  Charter,  1  62,  provid- 
ing that  no  suit  on  any  claim  shall  be  main- 
tained against  the  dty  until  after  application 
made  to  the  mayor  and  aldermen  for  the  pay- 
ment thereof,  and  refused,  one  cannot  maiotaln 
a  Buit  for  the  value  of  a  fire  apparatus  sold  to 
the  city  without  first  applying  to  the  proper  dty 
officers  for  payment  therefor. 

2.  Where  there  was  evidence  that  the  rejec- 
tion by  a  city  of  a  fire  enstne  received  under  a 
contract  providing  for  a  trial,  and  its  return  If 
found  unsatisfactory,  was  not  capricloas.  but 
becaose  Ite  capacity  did  not  come  up  to  the 

T 1.  See  Honlclpal  Corporatlw^  vOI.  H,  Cent 
Die.  I  2M. 
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seller's  representatlona,  and  It  was  foond  to  b« 
insufficient  for  the  city's  purposes,  the  cit?  had 
the  right  to  return  the  engine  within  a  reason- 
able time,  and  to  refuse  to  porcbase  It. 

8.  Whether  &  city,  receivuig  a  firs  engine  un- 
der a  contract  providing  for  a  trial,  and  its  re* 
turn  if  found  unsatisfactory,  returned  It  within 
a  reasonable  time  on  finding  It  onsatlffCaetory, 
was  for  the  Jury. 

4,  A  party  cannot  object  to  a  chargo  giTcn  at 
his  request. 

Appeal  teom  Glty  Court  of  Jefferson;  Obas. 
A.  8enn,  Judge. 

Action  by  Rumsey  &  Co.,  Limited,  against 
the  city  of  Benemer,  to  recover  the  price 
of  a  Are  engine  and  bose  alleged  to  hare 
been  aold  by  plaintiff  to  defendant  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

On  the  trial  of  the  case  it  waa  ibown  by 
the  evidence  that  the  engine  was  tried  by 
the  defendant  &ome  time  in  Xovember,  1900, 
and  proved  unsatlfifactory,  and  waa  shipped, 
together  with  the  hose,  to  the  plaintiff,  the 
latter  part  of  January,  1901.  O.  L  Odell, 
as  a  witness  for  the  plaintiff,  teetifled  that, 
as  the  attorn^  for  the  plaintiff,  he  made  a 
demand  npcHi  the  dty  of  Bessemer  for  the 
paymept  of  the  accotint  aned  on,  which  was 
refusedL  The  only  appearance  made  by  said 
C  L.  Odell,  as  attorney  for  the  plaintiff,  be- 
fore the  dty  council  of  tbe  dty  of  Bessemer, 
and  the  only  record  of  any  demand  being 
made  for  the  payment  of  the  amount  claimed 
by  the  plaintiff,  aa  shown  by  tbe  minutes  ot 
the  d^  council,  was,  as  recited  In  aald  min- 
ntea,  as  follows:  "C^  h.  Odell  addressed  the 
conndl  as  the  attorney  of  Bumsey  &  Co., 
Limited,  who  offered  to  take  the  fire  engine 
for  fl25,  or  they  would  luring  the  engine 
bade,  and  demonstrate  what  It  was  contract- 
ed to  do."  The  minatea  then  redted  that  a 
motion  was  made  to  accept  the  proposition 
of  Bumsey  &  Co.,  as  presented  by  their  at- 
torney, but  that  this  motion  was  lost.  Upon 
the  introduction  of  all  the  evldrace,  the 
plaintiff  requested  the  court  to  give  to  the 
J1I17  the  following  written  charge,  and  duly 
excepted  to  the  court's  refusal  to  give  the 
same  as  asked:  "The  court  charges  the  jury 
that,  If  they  believe  tbe  evidence,  they  will 
find  for  tbe  plaintiff."  The  plaintiff  sepa- 
rately excepted  to  the  courfa  giving  to  tbe 
Jury  at  the  requeat  of  the  defendant  the  fol- 
lowing written  cliarges:  "(2)  Unless  the  Jury 
are  reasonably  satisfied  that  a  demand  for 
payment  was  made  for  tbe  hose,  couplings, 
etc,  before  this  suit  was  brought,  the  Jury 
must  find  for  the  defendant  as  to  the  price 
of  such  articles.  Unless  the  Jury  are  rea- 
sonably satisfied  from  the  evidence  that  the 
demand  for  payment  made  to  the  dty  coundl 
induded  the  items  for  bose,  couplings,  etc., 
they  cannot  find  for  the  plaintiff  for  such 
artldes.  (4)  If  you  believe  that  tbe  only  de- 
mand made  on  the  dty  council  of  defendant 
was  an  offer  by  Mr.  Odell,  as  attorney  for 
the  plaintiff,  to  take  tbe  fire  engine  fin:  $125. 
or  they  would  bring  the  engine  back  and 


demonstrate  that  It  woald  do  what  It  was 
contraded  for,  then  you  most  find  for  the 
defraidant  {6)  Tbe  court  charges  the  Jury 
that  If  tbe  defendant  acted  in  good  faith  In 
refusing  to  accept  tbe  band  fire  engine  as  sat- 
isfactory, and  returned  tbe  engine  to  the 
plaintiff  within  a  reastmable  time,. paying 
the  frdgbt  both  ways,  then  they  most  find 
for  the  defendant  as  to  the  Item  of  the  fire 
engine.**  "(7)  What  Is  reasonable  time  Is  a 
question  of  fact  to  be  determined  by  taking 
all  of  the  evidence  Into  consld^vtlon.  (8) 
The  court  charges  the  Jury  that  If  platntUt 
falls  to  prove  any  price  or  valne  of  tbe  ar- 
ticles included  In  the  Item  of  the  account  for 
hose,  eta,  dated  November  2, 190(^  then  they 
must  find  for  Uw  defendant  as  to  sucih 
items.** 

Trotter  &  Odell.  for  aiM>ellant  W.  F.  For- 

ter,  for  appellee. 

SHABPB,J.  Plaintiff  carried  on  the  busi- 
ness of  manufacturing  and  sellii^  engines. 
In  the  course  of  correspondence  between  it 
and  E.  H.  Lopez,  a  representative  of  the  dty 
of  Bessemer,  looking  to  the  purchase  by  the 
dty  of  a  hand  fire  engine,  plaintiff  wrote 
Lopez:  "We  would  be  willing  to  send  one 
of  our  246  engines  for  trial,  the  dty  to  fiay 
freight  charges  both  ways  In  case  the  en- 
gine was  not  accepted."  To  this  Lopes  re- 
plied: "Tour  letter  was  read  before  the 
coundl  at  Its  regular  meeting  last  night,  and 
I  was  Instruded  to  write  yoa  lacceptlng  your 
proposition  to  ship  one  of  your  Fig.  240 
engines  on  trial,  with  the  understanding  that 
If  it  comes  np  to  your  representations  and 
proves  satisfactory  on  trial,  that  the  dty 
will  purchase  It,  otherwise  it  may  be  re- 
turned, the  dty  paying  freight  charges  both 
ways."  Afterwards,  on  November  2d,  an 
engine  was  shipped  from  plaintiff  to  defend- 
ant; and,  as  a  result  of  certain  tests  to  which 
It  was  subjected,  the  city  refcmed  to  boy  the 
engine,  and,  after  paying  freight  charges, 
returned  it  to  plaintiff,  with  advice  that  it 
was  not  satisfactory.  This  suit  was  for  tbe 
price  or  value  of  the  engine,  and  of  cwtaln 
hose  attachments  furnished  for  use  with,  but 
not  as  a  part  of,  the  raiglne.  an^  resulted  In 
a  verdict  for  defendant  The  matters  assign- 
ed as  error  relate  in  part  to  the  findings  of 
the  Jury  which  ■  are  not  reviewable,  and  in 
tbe  remainder  to  the  cotirf  s  action  In  giv- 
ing and  refushig  dwrges,  whlcb  we  think 
involved  no  revosible  error. 

Charges  2,  3,  and  4  given  for  defendant 
were  in  harmony  with  section  of  the  act 
establishing  a  new  diarter  of  Bessemer, 
whlcb  provides  that  "no  suit  upon  any  claim 
or  charge  for  money  or  damages  shall  be 
maintained  against  said  dty,  until  applica- 
tion shall  have  been  made  to  the  board  of 
mayor  and  aldermen  for  the  payment  there- 
of and  the  said  application  refused  in  whole 
QT  in  part,  or  tbe  said  board  fitll  at  its  next 
regular  meeting  to  act  thereon.**  Withont 
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compllaDce  wltli  Oils  statute,  plalntifTa  claim 
could  not  bave  become  a  subject  of  suit. 
Schroeder  y.  Colbert  Ca,  66  Ala.  187;  Bar- 
bour County  T.  Horn,  41  Ala.  114. 

In  bebalf  of  defendant  tbere  -was  evidence 
tmdlng  to  Bbow  the  rejection  of  tbe  engine 
vaa  not  capridous,  but  was  becanse  its  ca- 
pacity did  not  come  up  to  plalntUTt  repre- 
sentations, and  was  consequently,  by  the 
board  of  mayor  and  aldermen,  foond  to  be 
Insufficient  for  tbe  city's  purposes.  If  this 
eridence  was  true,  defendant,  under  the 
agreemmt  by  which  It  recelred  tbe  engine, 
bad  the  right  to  dedlne  tbe  contemplated 
poTchase,  proTided  It  retomed  the  englno 
within  a  reasonable  time;  and  whether  the 
return  was  within  that  limit  was  a  question 
properly  snbmltted  to  the  Jury  by  charges 
S  and  7.  For  obTlous  reasons,  the  giving  of 
charge  8  for  defendant,  and  the  refusal  of 
tbe  general  afOrmatlTe  charge  requested  by 
plalntlfl,  was  proper.  The  record  recites  that 
charge  6  was  given  In  bebalf  of  plaintiff, 
tbenby  Implying  that  it  was  glren  at  plain- 
tiff's request.  Therefore,  without  regard  to 
Its  mciit,  plaintiff  can  take  nothing  by  Its 
exception  to  that  cbaigb 

Affirmed* 

<U8  Ala.  ,343) 

JBPFBBSON  COUNTY  SAY.  BANK  r. 
NATHAN  et  aL 

OSoprsme  Court  of  Alabama.  Nor.  18;  1908.) 

OARNIBHIIBNT-ORAL  AK8WBR— SIVBOT— UA- 
BIUTT  or  OARNJSHBB— CONTB8X->«CIt- 
DBN  OF  PROOF. 

1.  The  oral  answer  of  a  garnishee  may  be 
contested  bj  the  plaintiff. 

2.  Jadgment  cannot  be  recovered  against  a 
garnishee  on  his  answer,  unless  there  is  a  di- 
rect admiaflioQ  by  him  of  a  legal  debt,  either  due 
or  to  become  due  to  the  defendant  in  the  orig- 
inal suit. 

8.  In  gamishmeot  only  debts  for  which  an  ac- 
tion of  debt  could  be  maiDtaioed  by  the  de- 
fendant la  tbe  original  suit  against  tbe  garnishee 
can  be  tbe  inbject  of  condemnation  and  pet^ 
■onaOndgment  against  the  garnlsliee. 

4.  Tae  answer  of  a  garnishee  will  be  taken  as 
true. 

5.  Where  a  garnishee's  answer  denies  indebt- 
edness, the  denial  mav  be  overcome  by  facta 
■tated  In  tbe  answer  snowing  the  denial  untme 
provided  snch  facts  clearly  and  distinctly  dis- 
close the  liability  of  the  garnishee. 

6.  Where  a  plaintiff  m  nmishment  ts  not 
Mtisfied  with  the  answw  of  the  garnishee,  he 
slumld  contest  it.  alleging  In  what  respect  the 
answer  is  untme. 

7.  Where  plaintiff  in  gamlshnient  coDtests  the 
answer  of  the  garnishee  as  untme,  he  may,  on 
trial  of  tbe  issue,  examine  the  garnishee. 

8.  Where  plaintiff  in  garnishment  contests  the 
answer  ot  the  garnishee  as  untrue,  the  harden  Is 
on  him  to  make  out  hh  ease  in  the  contest. 

9.  Where  a  plaintiff  tn  garnishment  contests 
tbe  answer  of  tbe  garalsfaee  as  untrue,  tbe  an- 
swer is  not  evidence  for  the  irarnishee,  bnt  may 
be  used  as  evidence  against  him. 

lO.  On  an  oral  answer  of  a  garnishee  it  claim* 
ed  that  It  was  not  IndsbtM  to  tbe  jadgment 
debtor  as  alleged  becanse  of  an  indebtedness 
due  from  the  judgment  debtor  to  it.  upon  which 
it  "Vfas  agreed  that  tbe  salary  due  the  judgment 

Y  1  See  Ctarnisbman^  toL  M.  Osnb  Die  IS  H», 

sss. 


debtor  for  serrices  to  tbe  garoiriwe  dwold  be 

credited.  Held  to  show  the  gamisbee  not  liable. 

11.  On  oral  answer  of  a  garnishee  tt  was  error 
to  exclude  the  garnishee's  statement  that  Its 
liability  to  the  judgment  debtor  was  less  than 
the  aoMmnt  of  a  note  due  from  the  judgment 
debtor  to  the  garnishee,  on  the  groond  that  snch 
statement  was  not  the  best  evidence,  inasmncb 
as  the  answer  was  In  the  nature  of  a  pleading, 
and  not  subject  to  the  rulea  at  evidence. 

Appeal  from  Circuit  Court,  Colbert  Oonn- 
ty;  Ed.  B.  Almon,  Judge. 

Action  by  Joe  H.  Nathan  and  another 
against  Eugene  F.  Enalen,  in  which  tbe  J^- 
ferson  County  Savings  Bank  was  garnlsheed. 
From  a  Judgment  against  the  garnlahee  on 
Ita  answer,  It  a^als.  ReverBed. 

Kirk,  Osrmlchael  &  Bather,  for  appellant. 
Thoa.  B.  Bonlliac,  for  appellees. 

HARALSON,  J.  On  the  8th  of  March.  1002, 
tbe  Jefferson  County  Savtnga  Bank  vras  gar- 
nlsheed J.  H.  Natban  and  B.  H.  Wllhoyte, 
as  debtors  to  one  Bhigene  F.  Enalen,  against 
whom  plaintiffs  had  recovered  a  Judgment 

C.  F.  Enslen  was  tbe  president  of  tbe  gar- 
nishee, tbe  savings  bank.  He  answered  in 
vnltlng  for  the  bank,  on  tbe  2d  of  April, 
1902,  in  which  he  denied  the  Indebtedness  of 
tbe  bank  to  said  Eugene  Bnslen,  by  contract 
existing  at  the  time  of  the  service  of  tbe 
garnishment  or  since.  His  answer  was  nmb- 
Jectlonable  as  a  general  denial  of  tbe  OabUity 
of  tbe  bank  as  garnishee  on  any  account 

On  the  10th  of  April,  1902,  J.  H.  Natban, 
one  of  tbe  plaintiffs  In  garnishment  filed  a' 
contest  of  the  truth  of  this  answer,  but  no 
Issue,  so  far  as  appears  from  tbe  record, 
was  found  as  to  that  answer;  and  the  Pro- 
ceedlngs  that  anbaeqvently '  followed  were 
not  upon  It. 

On  tbe  18th  of  April,  1902,  tbe  plaintiffs 
moved  the  court  that  tbe  garnishee  be  re- 
quired to  answer  orally  in  open  conrt  (un* 
der  section  2187  of  the  Code  of  1886),  which 
allows  snch  an  examination,  notwithetand- 
ing  the  garnishee  bad  prevlonsly  filed  its 
written  answer  denying  Indebtedness.  Tbe 
oral  answer  of  a  garnishee,  like  a  written 
answer,  may  be  contested  by  tbe  plalntlfl. 
Soman  t.  Baldwin,  119  Ala.  257,  24  Sontb. 
860. 

A  Judgment  nisi  bad  been  entered  against 
the  gamisbee,  on  May  3,  1902,  returnable  to 
tbe  next  term  of  tbe  court  on  account  of  tbe 
failure  of  the  bank,  as  Incidentally  appears, 
to  answer  by  a  proper  agent  duly  antbor- 
Ized  to  make  answer. 

At  the  succeeding  term,  and  on  tbe  27th 
of  June,  1902,  In  response  to  the  notice  msl, 
said  0.  F.  Enslen,  the  president  of  the  bank, 
whose  authority  to  make  answer  was  not 
questioned,  appeared,  ae  the  record  shows, 
"and  proceeded  to  make  oral  answer  to  tbe 
garnishment"  stating  that  be  was  president 
of  tbe  bank  and  bad  been,  since  its  organiza- 
tion In  1885;  that  tbe  bank  was  not  Indebt* 
ed  to  defendant,  E.  F.  Enslen,  nor  was  It  at 
tbe  date  of  the  service  of  the  garnishment 
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His  aiunrer  was  fall  and  expUdt  In  otber  re* 
spects.  He  stated,  that  there  was  no  con- 
tract existing  between  said  B.  F.  Enslen  and 
the  bank  at  the  time  of  making  the  answer, 
nor  at  the  service  of  the  writ,  by  which  the 
bank  would  be  Indebted  to  the  defendant  In 
the  future;  that  defendant  was  elected  cash- 
ier of  the  bank  on  the  14th  of  Januarr,  1902, 
at  a  salary  of  $200  per  month.  He  was 
proposing  to  state  that  at  that  time,  said 
cashier  was  indebted  to  the  bank  in  the  sum 
of  $9,000,  and  that  there  was  an  agreement 
between  him  and  the  bank  that  bis  salary 
should  be  credited  on  lils  Indebtedness  at  the 
end  of  the  year,  but,  because  the  garnishee 
also  stated,  that  this  agreement  was  entered 
on  the  minutes  of  the  stockholders  of  the 
bank,  the  court,  on  motion  of  the  plalntifFs, 
excluded  said  statement,  and  would  not  al- 
low It  as  a  part  of  the  garnishee's  answer. 
He  also  stated  that  the  books  of  the  stock- 
holders' meeting,  were  in  the  bank  at  Bir- 
mingham, Ala.,  and  that  no  credit  of  the  sal- 
ary of  the  defendant  had  been  entered. 

The  garnishee  also  offered  as  a  pa.rt  of  his 
answer,  a  copy  of  a  note  executed  by  de- 
fendant, B.  F.  Enslen,  for  tbe  sum  of  $9,000, 
dated  the  5tb  of  December,  1901,  payable 
to  the  bank  In  90  days  after  date.  The 
plaintiffs  objected  to  the  copy  of  tbe  note  as 
a  part  of  Ite  answer  on  the  ground,  that  tbe 
original  should  be  procnied  as  the  best  erl- 
dence,  and  the  court  sustained  the  objection, 
and  refused  to  allow  the  copy  of  the  note 
as  a  part  of  the  answer.  The  garnishee  also 
stated,  that  the  original  of  which  the  note 
was  a  copy,  was  in  possession  of  garnishee  at 
Birmingham,  Ala. 

Tbe  garnishee  offered  to  state  that  defend- 
ant was  indebted  to  the  garnishee  In  the  sum 
of  $9,000,  by  note  as  above  stated,  but  the 
court,  on  the  objection  of  plaintiffs,  that  the 
garnishee  could  not  state  any  Indebtedness 
which  was  evidenced  by  note,  would  not  al- 
low the  proposed  statement  as  a  part  of  tbe 
answer. 

The  following  prlndplea  applicable  here 
ar«  well  settled  with  as: 

1.  Judgment  cannot  be  recovered  on  tiie 
answer  of  a  gamlshee  against  him,  unless' 
there  Is  a  direct  admission  by  him  of  a  legal 
debt,  either  then  or  to  become  due  by  him 
to  the  defendant  In  tbe  original  snlt  Pres- 
nail  T.  Mabry,  8  Port  lOS;  Price  t.  Thom- 
ason,  11  Ala.  877. 

Only  such  debts  for  whleb  debt  or  In- 
debitatus aasumpslt  can  be  maintained 
against  a  garnishee.  If  sued  by  the  defend- 
ant in  garnishment;  can  be  the  subject  of 
condemnation  and  personal  Judgment.  Jones' 
Adm'r  T.  Orews,  64  Ala.  368. 

The  answer  of  a  gamlshee  will  be  taken 
as  strictly  true.  If  It  denies  Indebtedness, 
that  denial  may  be  overcome  by  facte  stat* 
ed  In  the  answer,  when  they  show  that  tbe 
general  denial  Is  untrue;  but.  In  order  to 
reach  that  result*  tbe  particular  facts  stated 
vast  dearly  and  distinctly  disc  lose  tbe  lia- 


bility of  tbe  garnishee.  White  t.  Eahn,  108 
Ala.  308,  812,  16  South.  68S;  Price  t.  iUr 
aange  A  Co.,  81  Ala.  701.  . 

If  the  plaintiff  Is  not  satisfied  with  the 
answer,  he  should  contest  It,  alleging  ta 
what  respect  the  answer  Is  untrue,  and  on 
the  trial  of  an  Issue  token,  he  may  examine 
the  garnishee,  and  the  burden  is  on  him  to 
make  oat  his  case.  Lehman,  Durr  &  Co.  r. 
Hudmon  Brothers,  79  Ala.  632,  635;  Price  r. 
Thomason.  11  Ala.  876;  Bood  on  Oamish- 
ments,  |  369. 

The  answer,  while  taken  as  true  nntll  It  la 
shown  to  be  untrue,  Is  not  evidence  for  the 
garnishee  on  Ita  contrat,  but  may  be  naed  as 
evidence  against  Um.  Price  r.  Maance  A 
Co.,  81  Ala.  701. 

The  gamlshee  is  entitled.  In  estimating  bis 
liability  to  the  debtor,  to  tbe  benefit  of  any 
set-off,  which,  In  bis  hands,  could  be  made 
available  by  way  of  set-off.  In  any  of  tbe 
modes  provided  by  law.  If  the  proceeding 
were  one  directly  against  the  garnishee  by 
Its  creditor  for  the  Inforcement  of  bis  llatdl- 
Ity.   14  A.  &  B.  B.  Law  (2d  Ed.)  846. 

2.  If  what  the  bank  proposed  to  state  la 
Its  oral  answer  was  true,  It  la  manifest  !t 
owed  the  defendant  nothing,  and  should 
have  been  discharged.  It  It  bad  set  out  in 
Ite  written  answer,  denying  Indebtedness, 
tbe  facte  relied  on  by  It  to  show  that  It 
owed  defendant  nothing,  there  could  have 
been  no  possible  objection  to  Ite  doing  so.  If 
these  facts  had  been  so  steted,  the  plaintiff 
could  not  have  been  beard  on  motion  to 
strike  or  reject  them.  Tbey  constituted  the 
very  basis  of  the  denial  of  indebtedness, 
and  surely  It  was  competent  for  these  facte 
to  be  stated  In  the  written  or  oral  answer, 
and  a  denial  of  this  privilege  was  an  Inju- 
rious exclusion  of  the  right  of  the  garnishee. 
Furthermore,  it  seemed  to  be  lost  sight  of 
by  counsel  for  plaintiffs  and  by  tiie  oonr^ 
that  Enslen,  the  president  of  the  bank,  was 
not  being  examined  as  a  witness  in  tbe  case, 
as  on  trial  on  the  contest  of  the  answer,  but 
was  making  answer  as  garnishee.  In  mak- 
ing this  answer,  bis  stetemente  were  not 
to  be  measured  by  the  rules  of  law  as  to  the 
admission  and  rejection  ot  evidence.  They 
were  more  In  the  nature  of  pleading.  He 
was  entitled  to  state  the  facts  as  part  of 
the  bank's  answer  with  which,  if  the  plain- 
tiffs were  dlssatisfled,  tiiey  might  have  con- 
tested the  answer,  and  on  an  issue  formed 
thereon,  have  examined  Enslen  as  a  witness, 
and  tried  the  issue  on  his  and  otber  evidence. 
If  examined  as  a  witness,  his  evidence  would 
have  gone,  not  as  the  answer  of  the  bank, 
bat  as  his  indivldoal  evidence,  subject  to  tbe 
ordinary  rules  of  law  as  to  ite  admission  or 
rejection.  Rood  on  Garnishments,  I  289.  and 
authorities  supra.  Instead  of  rendering 
Judgment  against  the  gamlshee  for  $1.10(^ 
tbe  court  should  have  allowed  tbe  answw  as 
proposed  to  be  made,  and  wltbout  man,  kan 
discharged  tbe  gamlshee. 

Bevased  snd  nmandeik 
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HABDKN  T.  OOhLUHB. 

(Avreme  Oourt  of  Alabama.   Nov.  17,  1908.) 

UORTQAOES  —  FORBCLOSUBJ!  ~  RBDBKPTIOM 

—TENDER— SUFFICIENCY— BVI- 
DBNCE— INSTRUCTIONS. 

1.  Under  Code  1896,  S  S506,  prOTlding  that 
on  foreclosure  sale  the  iiKiaseBsioa  of  the  laud 
mwrt  be  dellTered  to  the  pnrchaaa  within  10 
dOTB,  on  demand,  auch  demand  made  on  a  hoa- 
band  who  was  co-tenant  with  hla  wife  of  the 
mortgaged  premisei  did  not  operate  u  a  de- 
mand OB  her. 

2.  Code  lfi9e,  I  3fi07,  relative  to  redemption) 
from  foreclosore  sales,  provided  that  the  debtor 
must  pay  or  tender  to  the  parchaser  at  the  sale 
Ute  pardiase  mooer,  with  10  per  cent  per  an- 
nom  thereon,  and  all  other  lawfal  charges,  and 
that  each  payment  or  tender  has  the  effect  to 
relDvest  him  with  the  title,  etc.  A  mortgagor, 
after  foreclosore,  tendered  the  purchaser  the 
purchase  money,  and  10  per  cent,  thereon,  and 
offered  to  leave  the  amo«ot  of  the  lawfal  char- 
ts, which  consisted  of  the  value  of  the  purchas- 
er's permanent  improvements  npon  the  land,  to 
dirinterested  parties,  and  to  pas  the  amount 
ascertained  by  them,  bnt  the  pnichoser  declined 
this  proposition.  HWt  that  the  tender  was  anf* 
Sclent. 

3.  Under  the  statute,  an  offer  to  pay  for  the 
improvements  on  condition  that  the  purchaser 
ihoDid  pay  rent  for  the  land  was  inBofflcient  to 
reinvest  the  mortgagor  with  title. 

4.  Code  1896,  {  3507,  declares  that,  to  redeem 
from  a  foreclosure  sale,  the  debtor  must  tender 
to  the  parchaser  the  purchase  money,  with  10 
per  cent,  per  annum,  and  all  other  lawful  char- 
ges, and  that  such  payment  or  tender  lias  the 
effect  to  reinvest  him  with  the  title.  In  forcible 
entry  end  detainer  by  a  mortgagor  after  fore- 
closure, who  alleged  a  tender  of  the  parchase 
money,  Interest,  and  other  lawful  charges,  In- 
cluding pavment  for  permanent  improvements 
made  vy  toe  parchaser.  the  defendant  offered 
evidence  to  show  that  uie  offer  to  pay  for  the 
improvements  was  insnfflclent,  because  condi- 
tioned apon  the  payment  of  rent  by  the  purchas- 
er. Held,  that  an  instruction  that  if  the  jury 
believe  that  plaintiff  had  tendered  the  amount 
paid,  with  10  per  cent,  interest,  they  most  find 
for  plaintiff,  unless  they  believe  that  the  de- 
fendant claimed  at  the  time  of  the  tender  the 
taxes  he  had  to  pay,  and  the  plaintiff  refused 
to  pay  them,  was  erroneous,  be<»nse  amounting 
to  a  statement  either  that  the  offer  to  pay  for 
the  improvements  was  not  conditional,  or  that 
it  was  sufficient,  though  conditional 

5.  Where  a  mortage  was  signed  by  a  husband 
and  his  wife  as  co-tenants,  and  at  the  foreclosure 
■ale  the  mortgagee  purchased  the  proper^,  he 
coald  not,  on  forcible  entry  and  detainer  by  the 
-wife  to  recover  property  on  the  ground  that  she 
bad  tendn^  the  redemption  money  reqnired  Iqr 
Code  1806,  |  8507,  deny  the  wife's  title  to  the 
land;  and  hence  a  requested  charge  that  If  the 
deed  to  plaintiff  and  her  husband  was  executed 
and  delivered  to  the  husband,  when  only  his 
name  appeared  aa  grantee,  the  snbaeqnent  add- 
ing of  plaintiff's  name  would  not  pass  any  title, 
was  properly  refused. 

6.  In  forcible  entry  and  detainer  by  a  mort- 
gagor to  recover  the  land  after  foreclosure  sale 
on  the  groand  that  she  had  tendered  to  the  pur- 
chaser the  redemption  money  required  by  Code 
1896.  f  3507,  evidence  that  the  parchaser  had 
made  permanent  improvementa  of  vmlne  was  ad- 
mlssitue. 

Appeal  from  Oircnlt  Oonrt,  Ooosa  County; 
A.  H.  Alston,  Jndgfe 

Action  by  Mary  A.  Collins  against  G.  W. 
Barden.  From  a  judgment  for  plalntifT,  do* 
f  endant  appeali.  Beversed. 


This  was  an  action  of  mtlawfol  detainer 
brought  by  the  appellee,  Mary  B.  CottlnB, 
against  the  appellant,  O,  W.  Harden,  to  re- 
cover the  possession  of  certain  lands  de- 
scribed In  the  complaint  As  stated  in  the 
opinion,  the  cause  was  removed  on  the  de- 
fendant's petition  Into  the  drcnlt  court  for 
the  trial  of  title  to  the  land  Involved  Id  the 
salt,  as  provided  by  statute.  In  the  drcolt 
court  the  cause  was  tried  upon  issue  Joined 
on  the  plea  of  the  general  issue.  On  the  trial 
of  the  case  the  plaintiff  Introdaced  In  evi- 
dence a  deed  from  W.  C.  Norrell  and  defend- 
ant to  J.  H.  Collins  and  Mary  A.  Collins,  the 
plaintiff,  conveying  the  lands  Involved  in  the 
controversy.  Th^e  was  evidence  introduced 
tending  to  show  that  under  this  deed  she  and 
tier  husband,  J.  H,  Collins,  went  Into  pos- 
session of  said  lands,  and  at  the  time  of  the 
execution  of  said  deed  she  and  said  J.  H. 
Collins  executed  a  mortgage  upon  said  lands 
to  W.  G.  Norrell;  that  this  mortgage  was 
foreclosed,  and  at  the  foreclosure  sale  G. 
W.  Harden  became  the  purchaser  of  said 
land,  and  received  a  deed  thereto  from  said 
W.  G.  Norrell  The  plaintiff  Introduced  evi- 
dence tending  to  show  that  said  purchaser, 
the  defendant  In  the  present  suit,  never  made 
a  demand  upon  her  for  the  possession  of  said 
land;  that  he  did  make  demand  upon  her 
husband;  that  after  said  purchase  the  plain- 
tiff tendered  to  the  said  Harden  the  purchase 
price,  together  with  10  per  cent,  damages, 
and  also  offered  to  pay  him  all  lawful  char- 
gee,  which  Included  the  permanent  improve- 
ments made  upon  said  property  by  said  Har- 
den, bnt  that  said  Harden  refused  to  accept 
the  tender,  and  declined  to  fix  a  value,  or  to 
agree  upon  disinterested  parties  fixing  a  val- 
ue, upon  Hue  improvements  made.  This  evi- 
dence is  sufficiently  stated  in  the  opinion. 
The  defendant  Introduced  evidence  tending 
to  show  that- he  made  a  demand  upon  both 
the  plaintiff  and  her  husband,  J.  H.  Collins, 
for  the  possession  of  the  land  after  he  had 
purchased  the  same  at  the  fraeclosure  sale, 
and  that  each  of  them  refused  to  surrender 
possession;  that  the  plaintiff  never  made  a 
tender  to  the  defendant  of  the  purchase  price 
paid  by  him  at  the  foreclosure  sale,  together 
with  10  per  cent  damages  and  all  lawful 
charges;  that  the  only  offer  to  pay  lawful 
chargM,  which  lodnded  permanent  Improve- 
ments he  had  made  upon  the  land,  was  made 
upon  a  condition,  which  is  stated  In  the  opin- 
ion. There  was  also  evidence  Introduced 
tending  to  show  that,  at  the  time  of  the  exe- 
cution of  the  deed  from  W.  O.  Norrell  and 
wife  to  J.  H.  Collins,  the  name  of  tlie  plain- 
tiff, Mary  A.  Collins,  was  not  In  said  deed,  but 
vras  wrlttMi  in  the  deed  after  Ite  delivery. 
The  plaintiff.  In  rebuttal.  Introduced  evi- 
dence tending  to  show  that  her  name  was 
written  In  said  deed  at  the  time  It  was  de- 
livered. The  court,  at  the  request  of  the 
pislntlft.  gave  to  the  Jury  the  follovrlng  writ- 
ten charge:  "If  the  Jury  believe  from  the 
evidence  that  Mrs.  Ooillns  had  not  failed  to 
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give  posseukm  on  denuudd  made,  and  U  they 
farther  believe  that  Mrs.  OolUna  tendered  the 
amount  paid  by  Harden,  with  ten  per  cent 
Interest,  tben  tbey  must  find  for  the  plalntltt, 
nnleas  the  Jnry  bellere  from  the  erldoBce 
that  the  defendant  claimed  at  tbB  thne  of  the 
tender  the  taxes  he  had  to  pay,  aOd  Mrs,  Ool- 
lins  refused  to  pay  It."  The  defendant  duly 
excepted  to  the  glvhig  of  this  Charge,  and 
also  separately  excepted  to  the  conrt^s  re- 
fusal to  glTO  each  of  the  following  charges 
requested  by  him:  "(1)  If  the  Jury  believe 
all  of  the  evidence,  they  will  find  for  the 
defendant  <2)  If  the  jury  should  find  that 
the  plalntur  Is  entitled  to  reoorer  In  this 
case,  she  can  only  recover  n  one-half  Interest 
In  the  lands  sued  for.  (S)  If  tbo  deed  fMm 
N(Hmll  to  OoUIns  was  executed  and  deliv- 
ered to  3.  H.  Collins  when  only  the  name  of 
J.  H.  Oolllns  was  In  the  same  as  grantee,  the 
subsequoit  adding  of  the  plahitUTs  name  In 
the  deed  would  not  pass  any  title,  and  the 
plaintiff  could  not  recover  In  this  actton." 
"(6)  Before  the  plaintiff  In  tills  case  can  re- 
cover, she  must  show  to  the  reasonable  aat- 
fafaction  of  the  Jury  that  she  tendered  to  the 
defendant  the  foil  amount  due  on  the  mort- 
gage, with  ten  per  cent  per  annum  and  all 
lawful  charge^  of  which  lawful  charges  the 
taxes  on  the  lands  are  one."  There  w«e 
verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  tiie  trial  court  to  which 
exceptions  were  reserved. 

Felix  L.  Smith  and  J.  M.  Chilton,  for  ap- 
pellant W.  M.  lACkey  and  Jno.  W.  Batson, 
for  appellee. 

UcOLBLLAN,  O.  J.  Action  of  Unlawful 
detainer  brought  by  H.  A.  Collins  against 
I&rden  before  a  justice  of  the  peace,  and 
removed  on  defendant's  petition  into  the  dr^ 
cult  court,  under  the  provlrioas  of  sections 
2147, 2148,  of  the  Oode  of  1889.  By  the  terms 
of  section  2140,  the  case  was  determinable 
In  the  drcntt  court  on  tiie  Inquiry  of  titie 
vel  non  of  the  plaintiff.  If  the  plaintiff  had 
the  right  ti»  redeem,  and  before  suit  brought 
had  made  a  snfflclent  tender  for  that  purpose 
to  the  defendant  title  to  the  land  waa  vested 
In  her  by  the  force  of  section  8607  of  the 
Code  of  1886^  and  upon  that  titie  she  waa  ra- 
tified to  recover.  If  she  did  not  faU  for  10 
days  after  demand  upon  her  to  surrender 
possession  to  the  purchaser  at  the  foredosnre 
sale,  the  defendant  she  did  have  the  right 
to  redeem,  thou^  her  tenant  In  common 
and  Joint  mortgagor  did  fall  and  refuse  to 
surrender  possession  for  10  days  after  de- 
mand nptm  hhttk  A  demand  upon  one  tenant 
In  common  Is  not  a  demand  upon  the  other, 
in  this  connection,  and  imposes  no  Axxty  of 
surrendering  possession  upon  such  other. 
And  it  Is  not  of  consequence  that  the  tenant 
In  common  upon  whom  the  demand  is  made 
happens  to  be  the  husband  of  the  tenant 
upon  whom  no  demand  is  made.  If  tite  land 


belonged  solely  and  sevondly  to  tiie  hus- 
band, and .  tile  mortgage  was  escecoted  by 
him  as  sole  grantor,  It  would  be  his  duty, 
under  section  3506  of  the  Code  of  1896.  upon 
demand  for  possession,  to  remove  his  family. 
Including,  of  course,  his  wife,  ^m  the  prem- 
ises wltiiln  the  prescribed  period.  Nelma  t. 
Eennon.  88  Ala.  329,  6  South.  7*L  But  the 
fact  that  his  tenant  in  common  is  bis  wife 
gives  him  no  power  over  as  a  toiant 
in  common,  and  neither  his  acts  nor  his  omis- 
sions can  affect  her  estate  In  the  land,  nor 
her  rights  under  the  statute  after  foreclosure 
of  a  mortage  executed  upon  it  by  talm  and 
her  as  grantors.  If,  as  there  is  a  tendemr  of 
the  evidence  to  show,  no  demand  for  posses- 
sion waa  made  upon  her,  she  was  In  no  de- 
fault nor  lost  her  right  to,  redeem,  by  falling 
for  any  length  of  time  to  deliver  possession 
to  the  purchaser;  aad  her  right  of  redemp- 
tion. If  it  existed  at  all.  was  the  right  to  re- 
deem the  land  in  Its  entirety,  not  merely  hw 
undivided  toterest  In  it.  Lehman,  Dnrr  A 
Co.  V.  Moore,  08  Ala.  186,  9  South.  BOO. 

Assuming,  as  the  Jury  had  a  right  to  find, 
that  the  plahitiff  had  a  right  to  redeem,  vras 
her  effort'  to  that  end  efBcadoua,  was  lier 
tender  suffldent?  It  Is  alleged,  and  the  evi- 
dence, wlthoat  conflict,  proves,  that  she  ten- 
dered the  purchaser  tiie  full  amount  bid  and 
paid  by  him  at  the  foredosnre  sale,  and  10 
per  cent  per  annum  thereon.  It  is  also  al- 
leged that  she  offered  to  pay  him,  in  addi- 
tion to  this,  all  lawful  charges.  PlaintUTs 
evidence  tends  to  support  tills  averment,  In 
substance.  It  goes  to  show  that  she  offered 
to  leave  the  ascertainment  of  the  amount  of 
lawful  charges  (tiiat  Is,  in  this  instance,  the 
value  of  defendant's  permanent  Improve- 
mente  upon  the  land)  to  disinterested  parties, 
and  to  pay  the  amount  ascertained  by  them, 
and  that  defendant  declined  the  propositi^ 
absolutdy.  This  flat  declination  of  the  pur- 
chaser rendered  it  unnecessary  for  the  plain- 
tiff to  appoint  a  referee  to  ascertain  the  value 
of  the  permanent  Improvements,  as  sudh  ap- 
polntm«it  would  have  been  a  vain  and  use- 
less thing  to  do;  and  if  the  facte  were  as 
this  evidence  tends  to  show  them  to  be.  In 
our  opinion,  the  tender  was  suffldent  and 
operated  a  revestiture  of  the  titie  In  the 
plaintiff,  with  no  liability  on  her  In  respect 
of  permanent  improvements.  But,  on  the 
other  band,  the  evidence  for  the  defendant 
went  to  lAow  that  the  only  ott&  made  by  or 
on  behalf  of  tiie  plaintiff  as  to  paying  tor 
permanent  Improvements  was  to  this  effect: 
That  If  the  defendant  would  pay  ^  pet  acre 
rent  for  the  land,  the  plaintiff  would  leave 
the  ascertainment  of  the  permanent  improve- 
ments to  disinterested  persons,  and  pay  the 
amount  found  by  them.  There  is  no  war- 
rant In  the  statute  for  such'  a  conditional 
offer.  The  plaintiff  had  no  right  to  inject 
such  a  condition  Into  the  tender  or  trffer,  and, 
with  it  Injected,  the  purchaser  was  under  no 
du^  to  accept  the  tender  and  offer.  Prichard 
V.  8weeney»  109  Ala.  651.  19  South.  730.  It 
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tbe  facts  were  In  line  wltb  this  evldeiice, 
the  tender  was  Insufficient  and  inefficacious 
to  Invest  title  In  tbe  plaintiff.  Tbe  Jury 
had  a  right  to  find  these  to  be  the  facts, 
and  they  should  hare  been  allowed  to  exer- 
cise it  Tbe  charge  glTcn  at  tbe  request  of 
tbe  plaintiff  Invaded  tbelr  prorbtce.  and 
took  from  them  this  right.  It  was  eqalTalent 
to  a  declaration  by  tbe  court  either  that  the 
offer  to  pay  for  ImproTements  wu  not  con- 
ditional,  or  that  it  was  snfOdent  though  con- 
ditional. Moreover,  even  laying  tbe  defend- 
ant's evidence  in  this  connection  to  one  side, 
it  was  a  matter  of  inference  and  deduction 
by  tbe  Jury  from  plaintiff's  evidence  that  she 
offered  to  pay  tbe  value  of  the  permanent 
improvements— there  was  no  positive  evi- 
dence to  that  effect— and  tlie  charge  should 
have  left  tbe  qu^tlon  open  before  tbe  Jnry, 
even  had  there  been  no  evidence  as  to  the 
offer,  if  tbe  jury  found  an  offer  to  have  be«i 
made,  being  coupled  with  an  unwarranted 
condition.  Tbe  court  erred  in  giving  the 
charge. 

Tlie  defendant,  holding  through  tbe  mort- 
gage executed  by  the  plaintiff  as  a  grantor, 
and  not  merely  as  the  wife  of  a  grantor,  was 
In  no  position  to  deny  ber  original  estate  in 
the  land.  Charge  3  requested  by  defendant 
was  properly  refused. 

What  we  have  ssid  above  will  svfSciently 
indicate  tbe  ground  of  oar  conclusion  that 
the  other  charges  requested  by  the  defendant 
were  well  refused.  The  defendant  should 
have  been  allowed  to  prove  that  permanent 
improvements  of  value  bad  been  made  by 
liim.  It  Is  unnecessary  to  dlscDSS  the  other 
rulings  on  the  admissibility  of  the  evidence. 
So  far  as  tiiey  may  be  at  all  questionable, 
they  are  clearly  Innocuous.  They  involved  no 
prejudice  to  the  defendant 

Reversed  and  remanded. 

OiO  La.  lOM) 

Mo.  14,6a& 
UNION  OASDALTT  &  SURBT7  Ca  T. 
SHBLBT  et  al.* 
CBnpreme  Court  of  Lonitiana.   June  22.  1903.) 

INSUBANGB  AGENT— LIABIUTT  TO  C0HPAN7— 
UNPAID  PRBMIUMS-HVIDENCE. 

1.  This  case  Involves  only  questions  of  fact 

(ByllabuB  by  the  Conrt) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  H.  Thtord,  Judge. 

Action  by  the  Union  Casualty  &  Surety 
Company  against  Edwin  Shelby  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Clegg  &  Qointero,  for  appellants.  Omer 
VilloA  and  Howe,  l^encer-&  Oocke,  for  ap- 
pellee. 

PROVOSTY,  J.  Counsel  for  plaintiff  sug- 
gests that  the  appeal  caunot  be  entertained, 
because  no  amount  is  mentioned  in  the  ap- 

*Bab«arliis  d«nl*«  NorenlMr  W,  im. 


peal  bond.  In  the  case  of  Bscbert  v.  Harri- 
son, 29  La.  Ann.  860,  this  court  bad  occasion 
to  pass  on  the  effect  of  such  an  omission,  and 
to  hold  it  to  be  harmless;  the  order  grant- 
ing tbe  appeal  and  fixing  tlie  amount  of  tbe 
bond  being  read  into  the  bond.  . 

The  principal  defendant  Edwin  Sbdt^, 
was  for  a  number  of  years  the  agent  of  plain- 
tiff, the  Union  casualty  &  Snrety  Oompany, 
of  at  Louis,  Mo.,  in  the  Insurance  bnshiess, 
and  this  suit  is  for  the  recovery  of  a  debt 
alleged  to  have  grown  out  of  the  agency  for 
premiums  unpaid  on  policies  issued  by  the 
agency.  Plalntlfl  contends  that  defendant 
Is  responsible  personally  for  the  premiums, 
and  defendant  does  not  deny  that  he  orig- 
inally was,  but  pleads  various  reasons  why 
he  has  become  releued  from  tbe  debt  De- 
fendant also  makes  a  reconventional  demand 
in  damages  for  breach  of  contract  The  oth- 
er d^endant  Miles,  is  sued  as  surety  on  the 
defendant  Shelby's  bond.  He  makes  various 
defenses,  which  will  be  considered  hereafter. 

We  dismiss  the  reconventional  demand  at 
once.  It  can  hardly  be  that  it  is  being  snl- 
ously  urged,  since  the  record  shows  beyond 
question  that  the  contract  was  not  for  a  fixed 
term,  and  that  it  was  dissolved  wltb  the  con- 
sent of  defendant. 

The  defendant  was  originally  In  partner- 
ship with  one  Bradford  for  the  cairylng  on  of 
the  agency.  At  the  dissolution  of  the  part- 
nership the  partners  divided  the  business  of 
the  agency,  each  of  them  assuming  the  lia- 
bility of  tbe  partnership  for  the  premiums 
ontetandlng  on  policies  Issued  in  tbe  line  of 
boslness  retained  by  himself,  and  being  re- 
leased from  all  liability  for  outstanding  pre- 
miums In  the  Hue  retained  by  tbe  other  part- 
ner. Defendant  denies  this  assumption,  In- 
sisting that  all  he  did  was  to  assume  the 
collection  of  the  outstanding  premiums.  We 
must  say  that  his  statement  In  that  regard 
derives  a  greet  deal  of  support  from  tbe  con- 
duct of  tbe  parties,  who,  during  the  more 
than  five  years  of  the  continuance  of  the 
agency  after  tbe  dissolution  of  the  partner- 
ship, never  once  said  a  word  about  his  pay- 
ing this  balance,  or  about  his  allowing  any 
part  of  his  large  commissions  of  over  |S,000 
a  year  gross  to  go  In  diminution  thereof; 
but  be  does  not  deny  that  the  partnership 
was  liable  for  the  debt  and  he  produces  nei- 
ther witness  nor  paper  going  to  show  his  re- 
lease from  his  virile  share  thereof,  nor  even 
In  so  many  words  says  that  he  was  released, 
but  in  a  rather  vagne  sort  of  way  contends 
that  he  protested  against  taking  the  line  of 
business  assigned  to  him  in  the  division,  and 
was  assured  by  the  officer  representing  the 
plaintiff  company  In  the  matter  of  the  maV- 
ing  of  the  division  that  the  company  wonld 
be  satisfied  wltb  bis  efforts  in  the  collection 
of  the  premiums;  but  In  the  first  place,  this 
officer  was  without  authority  to  give  a  re- 
lease of  the  debt  and,  in  the  second  place, 
there  Is  a  contemporaneous  docnment,  exe- 
cuted apparently  for  tbe  express  purpose  of 
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serrlng  as  e  ridence,  In  wtalch  be  declares  that 
bis  partner,  Bradfwd,  ba»  assnmed  f8,72Qi.l8 
of  89ielb7  &  Bradfwd's  account  wltb  tbe  com- 
pany, and  tbat  be  baa  assumed  tbe  babmce 
as  Bbowu  b7  tbo  books.  |5,S9a7a  Tbe  con- 
tention that  be  asBumed  merely  tbe  collec- 
tion at  tbe  debt;  and  not  the  debt  Itself, 
would  be  plausible,  If  bis  liability  had  there- 
tofore gone  no  further  than  tbe  collection; 
but  In  view  of  the  fact  that  bis  Uablllty  on 
the  partnerah^  debt  was  of  tbe  debt  Itself, 
and  not  merely  of  Its  collection,  we  think  tills 
assumption  must  be  taken  to  have  been  of 
the  debt  Itael^  and  not  merely  of  Its  collec- 

tlOD. 

^hls  dlssolntlon  of  partnership  and  assump- 
tion of  debt  was  In  March.  18M.  By  the  fol- 
lowing Uarcb  the  accounts  of  defendant,  as 
1»pt  on  his  books,  had  got  Into  a  tangle,  and 
be  was  called  to  tbe  borne  office  In  St  Louis 
with  his  books,  In  ordOT  tbat  tilings  ml^t  be 
straightened  out  He  was  then  required  to 
open  a  new  set  of  books,  and  to  fumlsb  two 
notes  of  91,260  each,  wltb  satisfactory  In- 
dors^rats.  to  serve  as  collateral  security  for 
the  thai  ati^tlng  debt  In  ttie  new  set  of 
books  was  to  be  entwed  all  business  per- 
taining to  polides  Issued  after  tbe  1st  of 
the  then  current  month  of  March,  and  in  the 
old  set  of  books  all  mattera  relating  to  poli- 
cies issued  before  that  data  Tbe  tmtstand- 
Ing  premiums  as  per  the  old  set  of  books  con- 
stitute what  la  termed  In  tbls  case  tbe  old 
debt  and  those  in  tbe  new  set  of  booka  con- 
aUtnte  tbe  new  debt  The  old  debt  is  ad- 
mitted by  tbe  defendant  on  cross-examina- 
tion, to  bare  amounted  to  f9;6tt7^1  In  March. 
1899,  and  the  preponderance  of  the  evldeace 
Is  tbat  on  this  amount  the  xmly  credit  de- 
fendant is  mtitied  to  Is  $2,094^16,  leaving  due 
|fl^6S3.1B.  KaintUC  claims  a  smaller  amonnt; 
that  la,  |6,40LS2.  From  this  must  be  de- 
ducted d^endanf  8  commission  trf  91,600^, 
leaving  the  balance  due  by  htm  on  the  old 
debt  94.801.14.  M  the  termination  of  the 
agmcy  defendant  turned  over  to  pUdntiflC 
claims  for  f  1%002X5  of  outstanding  premi- 
ums. Of  these  plaintiff  has  collected  f5.- 
766.06»  and  admits  to  have  canceled  the  poli- 
cies for  91.625.97  more,  leaving  still  outstand- 
ing, accOT^ng  to  plalntUTa  account,  $4,760.02; 
from  which  would  bare  to  be  deducted 
9729.60;  defendant's  net  cnnmlssion  on  the 
96.766.06  collected.  leaving  a  balance  of  94,- 
080.42,  from  wblcb  would  have  to  be  made 
a  further  deduction  of  defendant's  commis- 
sion of  91.108.83,  leaving  the  balance  of  92.- 
922j09  Still  due  by  defendant 

Defendant  claims  tbat  the  912,602.06  of  un- 
collected prranlums  which  he  turned  over  to 
plaintiff  was  received  by  xAalntiff  In  full  pay- 
ment of  tbe  debt  and  not  merely  tor  collec- 
tion. We  think  the  weight  of  the  evidence 
is  against  this  contention.  We  have  read 
carefully  the  letters  on  pages  294.  205,  296. 
and  29T  of  the  tran8a4>t  to  which  we  are  re- 
ferred by  dtfendant's  counsel.  Some  exprm- 
sions  in  these  letters  tend  to  support  defand- 


anf  B  omtentlon,  bat  otiiera  tend  flie  oilier 
way. 

We  have  been  much  impresBed  with  tbe 
statements  made  in  the  supplemental  briet 
filed  in  behalf  of  defendant  and,  could  we 
find  support  for  them  In  tbe  record,  or  even 
could  we  be  satisfied  tbat  by  remanding  the 
caae  they  could  be  supported  by  evidence,  we 
should  not  hedtate  to  do  so.  We  have  been 
most  tavtffably  impressed  with  the  whole 
attitude  of  tbe  defendant  Shelby  In  the  case, 
and  woidd  be  disposed  to  extend  to  him  every 
opportunity  to  come  to  a  fair  settlement  with 
plaintiff.  In  the  meantime,  however,  and  in 
the  present  condition  of  tbe  record,  we  are 
constndned  to  take  tbe  account  as  stated 
above. 

-  The  def  raises  of  tlw  surety,  as  stated  In  the 
brief,  are  as  follows: 

"It  is  not  sbown  or  admitted  that  Ibera 
waa  any  obUgati<m  or  duty  onttfde  of  the 
main  contract 

"Second.  It  la  shown  abundantly  tiiat  ttie 
contract  with  Shelby,  even  if  it  was  such  as 
contuided  by  plaintiff,  vras  constantly  and 
continuously  Ignored  by  the  company, 

"Under  tb^  theory  tbej  extended  time 
and  changed  the  terms  of  the  contract  witii 
the  principal,  and  tbereftoe  discharged  tb» 
surety. 

"Third.  Hie  company  baa,  by  Ua  conduct 
If  thtir  tbeny  be  true,  increased  tbe  risk 
of  tiie  surety,  and  placed  it  b^nd  Ida  pow- 
er to  protect  himself.  The  record  teems  with 
proof  of  tiie  company's  bad  faith  towarda  tbe 
surety,  If  Shelby  was  their  agent  on  tiie 
tmns  tb^  now  contend  for. 

'•Fourtik  And  if  the  theory  of  plaintiff  be 
true,  and  the  calculation  of  the  district  Judge 
accepted,  the  surety  Is  condemned  for  an  ob- 
ligation or  indebtedness  existing  before  Us 
bond,  and  not  contemplated  or  oovered  by 
the  bond.** 

We  find  absolutely  no  support  for  any 
these  contentions.  The  bond  was  given  to 
respond  for  whatever  -amount  defoidant 
might  be  found  to  be  ovring  on  tbe  aettie* 
ment  of  the  affairs  of  the  .agency,  and  noth- 
ing else  Is  now  being  demanted  of  Oie  anie- 
ty. 

It  is  therefore  ordered,  adjudged,  and  dfr 
creed  tbat  tbe  Judgment  appealed  tnm  be 
affirmed,  wltb  coats. 


Ko.  14,871. 


(UO 


STATE  V.  MENARD.* 
(Supreme  Court  of  Louisiana.  June  26.  1903.) 

CRIMINAL  LAW— TRIAL— ARGUMSNTS  OF 
0OUN8BL— BVIDENCE-U8B  OF  HBH- 
ORANDUU. 

l.The  court  may  etop  comisel  for  the  ae- 
cased  from  argoing  to  tbe  Jury  a  propositi^ 

of  law  plainly  and  flagrantly  at  Tanance  with 
the  accepted  and  well  recognized  law  of  the 
state— for  instance,  that  bare  conaent  and  oo- 
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babitation  eoD*titat«  marriag*  In  Louisiana. 
The  jury  are  the  judges  of  the  law,  and  there* 
fore  counael  majr  argue  to  them  on  the  law; 
bat  they  are  so  only  subject  to  the  charge  of 
the  cenrt,  and  therefore  the  court  Is  not  bound 
to  sit  by  while  their  minds  are  being  poisoned 
with  rank  legal  heresy, 

2.  Where  the  witness  has  an  indepenaent 
ncolleotioo  at  the  facta,  a  written  mtmoran- 
dum  made  tv  him  is  Inadmltslblfc 

(Syllabus  by  the  Court) 

Appeal  from  Serenteentb  Dlatrlct  Oonrt» 
Parish  at  YermUlon;  Minos  T.  GorOr.  Jr^ 
Judge. 

Pliilbert*  Menard  was  conrteted  of  ciime. 
and  appealB.  ReTersed. 

Story  &  Pugh,  tor  appellant  Walter 
Goion,  Attjr.  Gol,  and  J.  Nelson  Greene,  DIst 
Att7.  (Lewla  Gnlon,  of  connBel),  tor  appellee^ 

PROVOSTT,  J.  The  d^endant  was  sen- 
tenced to  five  years  in  the  penitentiary  aft- 
«r  conylctlon  under  the  following  statute: 

"If  any  person  over  tlie  age  of  eighteen 
years  shall  have  carnal  Icnowledge  of  any  un- 
married female  between  the  ages  of  twelve 
and  sixteen  years  with  her  consent,  he  shall 
be  deemed  guilty  of  a  felony,  and,  upon  con- 
TlcUon  thereof,  shall  be  punished  by  impris- 
onment wltli  or  without  hard  labor  not  a- 
ceeding  five  years,  provided  nothing  In  this 
act  shall  affert  the  crime  of  incest"  Act  116 
«f  1896. 

Defendant  contends  that  this  stt.tate  iS 
Tinconatitutional  because  It  does  not  fix  a 
lower  limit  but  fixes  only  an  upper  limit 
to  tta<*  penalty  that  may  be  Imposed.  This 
contention,  carried  to  Its  logical  conclusion, 
denies  to  the  Legislature  the  authority  to 
determine  what  shall  be  the  penalty  for 
crime.  There  Is  nothing  in  It  It  Is  not  con- 
tended, not  could  be,  that  the  constitutional 
requirement  for  the  grading  of  misdemeanors 
and  minor  offenses  applies  to  felonies,  nor 
la  It  denied  that  the  offense  under  this  statute 
Is  a  felony.  It  Is  made  so  by  the  express 
terms  of  the  statute. 

Another  contention  Is  that  the  court  stop- 
ped counsel  when  be  was  proceeding  to  argue 
to  the  Jury  that  a  verbal  agreement  on  the 
part  of  the  accused  and  his  victim  to  take 
each  other  for  husband  and  vrlfe,  or  to  con- 
sider themselves  as  married,  constitutes  mar- 
riage In  this  state.  The  court  was  right 
In  the  first  place,  taking  the  statement  of  the 
Judge,  as  we  most  do,  and  not  that  of  coun- 
sel. In  the  bin  of  exception,  there  was  no 
evidence  of  the  parties  having  made  any 
sncb  agreement  and  consequently  the  action 
of  the  Jndge,  If  unauthorized,  could  do  no 
harm,  and  la  n6t  reversible  error,  on  the 
same  principle  that  to  refuse  to  give  a 
charge  Inapplicable  to  the  facts  Is  not  re- 
versible error;  and.  In  the  second  place,  a 
judge  Is  not  bound  to  sit  quiescent  while 
such  bald  legal  heresy  is  being  poured  Into 
the  ears  of  the  Jury.  There  was  no  great 
harm  In  arguing  the  point  before  the  Su- 
pmiM  Oonrt— tt  was  merely  s  loss  of  time— 


bat  In  arguing  tt  to  Oie  Jury  there  was  the 
danger  of  a  miscarriage  of  Justice,  whlcb  It 
Is  the  duty  of  the  presiding  Judge  to  pre- 
vent The  Jury  are  made  by  the  Constitu- 
tion the  Judges  of  the  law,  but  only  subsidia- 
rily to  the  court;  that  Is  to  say,  they  arc 
bound  under  their  oath  to  take  the  law  as 
given  them  by  the  court  State  v.  Tlsdale,  41 
lA.  Ann.  338,  6  South.  K79;  State  v.  Cole, 
88  La.  Ann.  843;  State  v.  Matthews,  38  La. 
Ann.  795;  State  v.  Desforges,  47  La.  Ann. 
1167,  17  South.  811;  State  v.  Ford,  37  La. 
Ann.  443;  State  v.  Vinson.  87  La.  Ann. 
792;  State  v.  Hannibal,  87  La.  Ann.  619. 
This  does  not  go  to  say  that  counsel  In 
their  argument  to  the  Jury  must  confine 
themselves  to  the  facts  and  cannot  touch 
upon  the  law.  The  Jury  are  the  Judges  of 
the  law,  and  therefore  It  Is  not  only  proper, 
but  very  useful  that  counsel  should  expound 
the  law  to  them;  but  this  mtist  Iw  done  under 
the  supervision  of  the  court  The  situation 
is  not  as  if  the  Jury  were  the  absolute  Judges 
of  the  law.  In  some  states  they  are,  but 
In  this  state  they  are  Judges  of  the  law  only 
subject  to  the  charge  of  tiie  court;  and. 
as  Just  stated,  this  has  been  interpreted  by 
this  court  to  mean  that  they  are  bound  un- 
der their  oath  to  accept  the  law  as  given  by 
the  court.  It  may  In  particular  cases  be  a 
nice  point  to  determine  when  the  Judge  may 
stop  counsel  without  treochlng  upon  the  right 
of  the  accused  to  have  the  benefit  of  the 
exposition  of  the  law  by  his  counsel,  and  the 
court  should  exercise  the  power  with  careful 
discrimination,  and  be  chary  of  exercising  It 
at  all;  but  no  one  would  deny,  we  imagine, 
that  there  might  be  cases  where  it  would  be 
the  plain  and  unmistakable  duty  of  the  court 
to  Interfere.  Suppose  counsel  were  ques- 
tioning the  criminality  of  murder,  or  denying 
the  right  of  society  to  punish  crime,  or  pro- 
pounding some  other  pernicious  doctrine  snb- 
versive  of  the  social  order;  would  the  court 
have  to  countenance  counsel  even  tempo- 
rarily in  such  a  palpable  attempt  to  lead  the 
Jury  away  from  their  plain  legal  duty.  If 
it  Is  the  duty  of  the  court  to  see  that  the 
Jury  are  properly  Instructed  as  to  what  the 
law  Is,  and  if  it  Is  the  duty  of  the  Jury  un- 
der their  oath  to  take  the  law  as  given  by  the 
court.  It  follows  that  the  court  Is  not  bound 
to  sit  quietly  by,  and  let  the  minds  of  the 
Jury  be  poisoned  with  l^al  heresy. 

While  the  proposition  upon  which  the  court 
stopped  counsel  in  this  case  Is  not  of  such 
pernicious  character  as  tbrae  suggested 
above,  still  the  departure  of  counsel  from  the 
accepted  law  was  sufficiently  flagrant  and 
extravagant  we  think,  to  Justly  the  court's 
Interference.  Article  88  of  tiie  Code  pro- 
vides that  "such  marriages  only  are  recog- 
nized by  law  as  are  contracted  and  solemniz- 
ed according  to  the  roles  which  it  prescribeo"; 
and  article  90,  tiiat  the  law  sanctions  those 
marriages  where  the  partlea  have  contracted 
"pursuant  to  the  forms  and  sotemnltlee  pre- 
scribed     lAii^;  ud  other  articlM  ^mrtte 
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what  offlcen  diall  bare  power  to  cetetnate 
luarriageB.  Plainly,  then,  bare  conaent  and 
coliabitatlon  cannot  In  tliia  atate  constitute 
marriage.  Some  decld(nu  have  htid  that  a 
license  waa  not  easoitlal,  and  some  otbers 
that  a  written  act  of  marriage  was  not;  but 
no  decision  has  ever  held,  or  without  abto- 
gatlog  the  above  provlsIofaB  of  the  Code  eonld 
hold,  that  the  law  recognizes  aa  a  marriage 
a  union  that  has  been  contracted,  not  *'ac- 
cording  to,"  but  in  complete  dlne^rd  <rf, 
"the  rnlea  which  It  prescribes." 

The  other  and  last  objection  nrged  Is  more 
serions.  After  the  fother  of  the  girl  had  tea- 
ttfled  from  his  own  independent  recollection 
to  the  age  of  the  girl,  tbe  court  permitted 
the  state  to  Introduce  in  evidence,  orer  the 
objection  of  the  defendant,  a  record  made  by 
the  father  of  the  births  of  his  children.  This 
was  clearly  OTor.  Where  tlie  witness  has 
an  Indepmdent  recollection  of  the  facts,  a 
written  memorandum  made  by  bim  Is  not 
admissible.  Rice  on  Crlm.  Br.  |  68,  pL  100; 
McKelvey  Br.  t  288,  p.  828. 

Again,  the  memorandum  was  not  contempo- 
raneoua,  but  bad  been  copied  some  four 
years  afterwards  from  a  contemporaneously 
made  memorandum,  so  that  even  (or  the  pur^ 
pose  of  refreshing  the  memory  of  the  witness 
It  was  of  questionable  value.  Greenleaf,  Et. 
par.  488. 

The  verdict  of  the  Jury  and  the  Judgment 
are  set  aside,  and  the  case  is  remanded  to 
be  proceeded  with  according  to  law. 

NICHOLLS,  O.  J.,  and  BBBAUX,  con- 
cur in  the  decree. 


(Ul  Xa.  i> 

No.  14,570. 

BBUQNOT  v.  TREMOULET. 
(Snpreme  Oourt  of  Louisiana.  June  2%  1003.) 

PRINCIPAL  AND  AGENTS— FUNDS  F<Ht  INVBST- 
MBNT— INTEREST. 

1.  An  agent  who  causes  the  party  from 
whom  be  has  received  funds  to  believe  by  his 
representations  that  they  are  profitably  Invest- 
pd  in  his  hands,  and  thus  led  him  not  to  at> 
tempt  to  change  the  ageno^  or  withdraw  the 
funds,  cannot,  no  matter  what  Ids  motives  for 
the  action  may  be  when  called  on  to  account) 
nrge  that  the  funds  vrere  deported  all  the  time 
in  bank,  and  that  he  waa  not  called  on  to  make 
iDTestmenta. 

2.  A  person  Intrusted  by  the  mother  of  a 
mllHir,  living  with  her  mother  in  Germany, 
with  the  Interests  and  property  of  the  minor 
in  Louisiana,  who  deposits  confusedly  with  his 
own  the  funds  of  the  minor  to  his  own  ac- 
count in  the  local  hanks,  checking  against  the 
sanW'  at  will,  obtains  a  basis  for  credit  there> 
Arom. 'and  Is  chargeable  with  interest  thereon. 
Legally  considered,  be  uses  the  money  for  his 
own  purposes,  though  the  amount  checked  out 
may  nave  left  on  deposit  an  amount  suffldent 
to  cover  the  funds  belongiog  to  the  minor. 

(SylUbns  fay  th«  Court) 

Appeal  from  Civil  District  Gburt.  parish  of 
Orleans;  Thomas  CI  W.  Ellis,  Judge. 
Actim  by  Joseptilae  Beugnot  against  Hen- 


ry Tremoulet  Judgment  ftir  defendant  and 

plaintiff  appeals.  Reversed. 

See  27  South.  107;  31  South.  185. 

Solomon  Wolff,  for  appellant  Oharles 
Louque,  for  appellee. 

NICHOLLS,  C.  J.  This  is  the  third  occa- 
sion upon  which  this  case  has  appeared  be- 
fore this  court  The  issues  presented  and 
our  past  action  upon  them  can  be  seen  by  le- 
feiring  to  62  La.  Ann.  454,  27  South.  107,  and 
106  La.  543,  31  South.  135. 

The  action  was .  Instituted  by  plaintiff  to 
obtain  Judgment  against  defradant  for  moa- 
eys  for  which  she  alleged  he  was  respon- 
sible to  ber  as  her  agent  The  cause  was 
first  remanded  to  enable  plaintiff  to  amend 
her  pleadings  so  as  to  present  her  demand  in 
a  form  different  from  that  in  which  she  had 
brought  It,  and  in  order  that  she  might  In 
the  district  court  contradictorily  with  de- 
fendant fix  the  amount  and  dates  on  which 
and  from  which  Interest  was  to  -be  allowed, 
credits  given,  etc.;  in  other  words,  "to  have 
adjusted  the  accounts  between  them  on  the 
basis  determined  by  this  court"  When  the 
case  was  returned  to  the  trial  court, 'plaintiff 
filed  a  supplemental  petition  amending  her 
pleadings  In  conformity  with  the  views  ex- 
pressed by  the  court  The  prayer  of  the 
petition  was  that  an  accounting  be  bad  be- 
tween herself  and  defendant  and  there  be 
Judgment  In  ber  favor  and  against  defend- 
ant for  such  sum  as  might  be  found  due 
under  the  view  taken  by  the  court  In  its 
opinion.  The  defendant  filed  exceptions, 
which  were  overruled.  The  case  went  after- 
wards to  trial,  with  the  result  that  the  dis- 
trict court  rendered  a  Judgment  which  was 
tantamount  to  continuing  the  case  in  order 
that  the  defendant  might  file  an  account  of 
his  agency  to  conform  to  the  facts  found 
by  the  Supreme  Court  expressed  in  Its  for- 
mer opinion,  and  directing  him  to  do  so. 

Defendant  appealed  from  this  Judgment 
The  Supreme  Court  affirmed  the  Judgment 
In  its  opinion  rendered  on  tliat  appeal  this 
court  used  the  following  language: 

"Defendant  In  his  account  filed  on  the 
former  trial  of  the  case,  bad  made  uo  allow- 
ance of  Interest  to  plaintiff  ou  funds  of  hers 
be  bad  received  and  used.  His  account  mere- 
ly gave  amounts  of  moneys  he  had  received 
for  her,  and'  dates  when  received  and 
amounts  remitted  her  from  time  to  time  and 
the  dates  of  remittances.  He,  having  min- 
gled her  funds  with  bis  own,  and  employed 
the  same  for  his  own  use,  was  answerable 
for  interest  thereon,  and  this  court  might 
have  In  Its  fo^er  Judgment  (and  said  so  at 
the  time)  taken  the  account  as  a  basis  for  a 
decree  against  blm  figuring  out  what  be  owed 
on  an  allowance  of  Interest  against  blm  ac- 
cording to  the  rule  of  partial  payments.  But 
it  was  considered  that  defendant  may  not 
hare  used  for  his  own  purposes  all  the  funds 
of  the  plaintiff  which  his  account  sliowed, 
and  which  liad  not  been  remitted,  and  might 
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Iw  alila  t*  niAke  a  nUsfaetor/  Bhowlng  in 
this  regard  on  aDOther  trial,  thus  perhaps 
reilerlng  himself  of  interest  on  part  of  the 
amoimt.  Accordingly  partly,  at  least,  in  or> 
&a  ttiat  he  might  make  this  showlns,  If  it 
were  possible  to  make  tt  the  cause  was  re- 
manded.** 

*fnie  opinion  of  tth  eoort  eo  tte  first  ap* 
peal  settled  eereral  matten  Qieii  In  dli^nte 
and  at  Issue,  and  remored  the  same  beyond 
(be  dmnain  of  further  eontcorwsy.  Among 
ethers,  It  settled  tiiat  ttie  defendant  became 
ttte  agent  of  tb»  plaintiff  to  act  for  hter-raih 
resent  bei^-collect,  reeelTe,  and  receipt  for 
moneys  coming  to  her  from  her  grandfa- 
ther's eitate— and  that  the  agency  had  con- 
tinued for  about  11  yeare  wbu  Hw  sslt  was 
filed  In  AprlV  ISea 

"It  settled  that  defendant  daring  tbto  agen- 
cy collected  from  time  to  time  Tarfoos  snms 
eC  money  fw  accoont  at  the  plaintiff,  and 
made  her  varlona  ranittanoea  extending 
throngb  the  period  of  the  agency. 

'*It  settled  that  fnnda  of  tlie  agency  wbAdi 
had  come  Into  defendants  band%  and  which 
had  not  been  remitted  to  her,  were  mingled 
with  his  own  funds,  and  tboee  of  plaintiff  be 
thus  mingled  as  a  common  fond,  with  which 
iM  purchased  no6kM»  bondi;  MC,  In  his  own 
name  and  fbr  bin  eole  aeconnt 
.  "It  settled  that  defendant,  having  used  Us 
prlndpare  fonds  In  his  own  affairs,  waa  an- 
Bweeable  to  ber  for  Inteteat  on  the  asttie, 
and  Hist  be  should  aeconnt  to  htx  tag  B  pet 
cant  per  annum  intereet  npon  soch  funds 
of  hers  so  need  from  the  ttme  they  were  so 
employed,  and  this  accorffing  to  the  rale  laid 
down  in  Or.  Gode^  art  SlM-^that  of  partial 
paynmitB. 

nt  settled  that  the  Intereet  to  bt  thna  ae> 
counted  for  should  not  be  computed  beyond 
the  date  of  the  payment  by  defoidant  cf  the 
amonnt  awarded  against  him  1^  the  fzlal 
court;  tUa  for  the  reason  that  had  the  plain* 
tiff,  at  the  time  abe  filed  htf  aolt,  properly  set 
forth  ber  demand  against  him,  there  would 
hare  been  final  settlement  of  these  affairs 
on  the  first  trial,  and  that,  since  it  was  large- 
ly  ftom  her  fault  In  pleading  the  case  had 
to  be  remanded,  she  ahould  not.  In  good  con- 
science,  be  permitted  to  demand  interest  for 
the  delay  which  she  herself  bad  oecaskmed." 

In  our  decree  affirming  the  oeeond  Judg* 
nmit  of  the  district  court  tt  was  aald: 

"Should  d^Mtdant  fall  to  aTaU  blmaelf  ni 
tte  opportunity  thus  tor  the  second  tUue  of- 
fered  him  of  recasting  his  account  on  the 
Unea  laid  down  by  this  court,  and  In  con- 
formity with  Its  Tlewa,  It  la  ordered  that  the 
district  Judge  proceed  to  adjustment  of  the 
accounts  between  the  parties  litigant,  tak- 
ing as  a  basis  fOr  same  the  former  aoeoimt 
flled  by  the  defendant,  and  calculating  legal 
Sntoest  against  htm  <m  all  sums  recetred  1^ 
jiim  from  the  date  of  reception  according  to 
tlie  rule  of  partial  pajrmratB^—end:  defend- 
ant was  OTdwed  to  pay  the  coots  of  appeaL 
The  account  referred  'to  in  tbla  deereo  an 


that  which  had  been  filed  by  detendant  waa 

as  follows: 

Hln  J«MphlD«  Bmicnot,  WAiibRdsa.  ta  AoNnt 
wltb  H«nrr  Trcmoulot,  Naw  Orleani. 

OB*.MlBth  I&tMwt  tB  tb.9  Bueca.  of  J.  V.  Bwgsst 
Cr. 

Joljr  Un  M  Br  «ah  na'd  of  cneetor...  I  t.ow.00 
Jan.  1180  11"      •'     •*   int  Wona  note  ITO.M 
Juna    "li"       M     -     »      17      M  u,sx».GS 
Jao.   M9019-       -     M     ,»        H  M 
Jan.   lUl »  "       "  1TO.«0 

Auf.  m*"     «•»••      M     n  in.n 

rabr.un  l-  "  IrnlntWogan 

noU  UOM 

UM  U  **       **  Int  Wesan  sot*  ZTO.ie 

U«li.  U8B  1  •*     "    iBt  Wogu  note  t».M 

Nots  |2.8n>S 
$  Hoi  Int  W 
Wosu  Kota  m  tjnxM 

Dr. 

May  SIM  N  To  azclig*.  Un.  Bk.  «a  Parti 

pr.  MOa.  fi.lO  I  OLM 

har  ttn  U  To  axchga  SUte  Nat.  Bk.  on 

Halne  a  Co.  fr.  i,M  a  6.1B..  U*OU» 
Her.  IM  i  T»  azchxa  depoalt  vltb  Wblt« 
a  Saundara  attr's  tor  coat 

of  court  

April  UO  4  T»  paid  bill  tor  Bdc.  Grlma, 

NotatT    KM 

Jnaa  UBS  n  *■     *■    Wbtta    a  Saunfnra 
Attra  fsaa  for  pro- 
fessional aervlues..  AMO 
Juw  un  a  "     *    bill  balanm  eoata  of 

Court    «.« 

Jwam  Utt  II  •*     *•    Mil  Bdg.  orimm  Ko- 

tary    tt,M 

Aac  tmW  lubga  8Ut«  Nat  Bk.  on 
D«utKb«  Bk. 

R/H   4.000   MiOO 

fna.  UM  II  •     BUti  Nat  fii:  on 

D«ut«cb«  Bk. 

  _         R/M   7ft4.IS   imoo 

AOS.  im  M  •  gUt«  Nat  Bk.  on 

Oeutacha  Bk. 

Jsa.  im »  *  Bute  Nat  Bk.  on 

Deuta«ta«  Bk, 

R/M   TOG.SS   110.00 

mttL  un  a  "       «     8tat«  Nat  Bk.  on  ^ 
Deutacho  Bk. 

.       -                 4,1«.«...  1,000:00 
Bapt  unit  "       "     But*  Nat  Bk.  on 
DouUche  Bk. 

^             _          -               «,081.t8...  iOO.00 
Vab.  UK     Ta  laM  Btat«   Hat    Bk.  on 
Dontatba    Bk.  B. 

H.  XOSaiO    100.00 

t  UID.H 

VMh  UN  II  •  Bxchabse,  State  Nat 
Bk.  on  Dautaclie 
...  -     -       Bk  R.  if.  2,077.90  HO^OO 

BtOt  UM  t  «  Btata  Nat  Sk.  oa 
Doatacho   Bk.  R. 

Apm  UIO  •  •    •    gut*           Bii  '  n  *** 
Dentscho   Bk.  B. 
11.  704.tB    mvOO 

laa.  UOStt"    *    Btata  Nat  Bk.  « 

Bk.  B.  u.  mn...  igiioi 

KA.  im  U  **  pd<  to  Ur.  A.  O.  Bohrel- 
ber  Commr  fWb  unU 

jQly  un  n  •*  iMUnm  er.  T7..».»..»^.  T.TiT.ll 

|U.«i.N 

ntr  U07  U  Br  balanca  bronsU  dnn....  f 
Now  Orleani  Ln. 
Jair  utk  un 
IBlSiui)  Henrr  Tremoulat 
A  tm*  vepf' 

Whtax  the  second  Judgment  of  Oils  court 
became  final,  It  was  m  motion  of  plalnttra 
counsel  lied  in  the  district  court,  and  the 
ease  ordued  to  be  proceeded  with. 

The  defendant  answered  under  reewnHBn 
of  an  tsceptton  filed  by  him.  Ho  declared 
that  he,  under  protest,  rendered  an  account, 
in  which  he  stated  w&at  snms  of  money  he 
employed  for  bis  own  use^  when  be  emploiroA 
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the  Bomi,  and  vbat  period  ot  ttma  be  oon< 
tinned  to  use  Uie  same,  and  to  fix  the  unoimts 
and  dates  on  wblch  Interest  -was  to  be  al- 
lowed, and  dates  on  whicb  and  from  wblcb 
Interest  was  to  be  allowed  and  oedlts  given 
by  reason  of  bis  use  of  tbe  mon^. 

He  aremd  tbat  be  did  not  nxake  nse  of 
plalntUTs  money  inunediat^  on  receipt  of 
tba  sann;  tbat  be  bad  for  bis  own  acoonnt 
mors  caiA  tban  be  recelTed  tor  plalntifCs 
acooimt.  Tbat  be  bad  made  a  faltbfnl  searcb 
(tf  all  bis  books  and  papers,  and  had  been 
onable  to  find  the  same;  that  unfortonatelr 
his  sight  had  been  and  was  ^111  impaired 
to  such  an  extent  tbat  he  had  to  rely  on  th« 
efforts  of  others  for  a  search  of  bis  books  and 
papers;  that  be  deslxnated  the  place  where^ 
to  tbe  best  of  his  knowledge  and  belief,  tb^ 
would  be  found,  but  it  was  reported  to  him 
that  after  diligent  searcb  tbey  conld  not  be 
found;  that  being,  therefore,  without  memo- 
randa, be  had  to  rely  exdnslTely  on  bis  mem- 
ory to  fnlflll  the  coDdltlonB  and  requirements 
of  the  Judgment:  that  the  question  be  was 
called  upon  to  answer  never  entered  his 
mind  at  the  time  of  bis  dealing  with  plain- 
tiff, and  therefore  in  answering  the  require- 
ments of  the  judgment  he  was  doing  so  to 
tbe  best  of  his  knowledge  and  belief;  that 
he  still  denied  that  be  was  indebted  to  plain- 
tiff in  any  sum  of  Interest,  and  the  statement 
which  be  furnished  Was  not  to  be  construed 
into  a  confession  of  Judgment;  that  he  de- 
nied having  been  the  agent  of  the  mother  of 
plaintiff,  who  was  not  her  tutrix. 

lnl8891ntbeiDontbof  AQKOflt   ¥9,401.10 

September  ...  " 

«■  1890  Uarcb   8,401.10 

April  

"  1891  ^'  

May   8,401.10 

-  1892  Jany.   7.247.51 

Feby.  

Mch.   

*  1898     "    6,427.00 

Aug.  

SopL  

Oct   

Not.   

Dec   " 

1804  Jany  

"  18!)5  May    5.427.00 

"  1800  Dec   8,:{4r).84 

"  1897  May   7,343.84 

June   ** 

Defendant  declared  he  made  use  of  tbe  ra- 
rlous  amounts  mentioned  above  during  the 
aoontha  above  set  forth,  and  no  longer. 

That  even  said  use  was  problematical.  In- 
asmuch as  he  was  always  ready  to  refund 
platntUt  the  money  which  he  bad  In  bis  tiands 
at  a  moment's  notice.  He  pleaded  the  gen- 
eral Issue,  and  denied  being  under  any  In- 
debtedness to  plaintiff. 

Defendant  on  tbe  trial  became  a  wltnms 
on  his  own  behalf.  He  testified  to  bis 
physical  condition;  that  unfortunately  he 
conld  neither  read  nor  write,  suffering  with 
both  eyes;  that  the  answer  which  he  filed 
bad  to  be  prepared  by  bis  counsel;  he  had 
to  be  assisted  by  one  party  or  another  wheiir 


«TW  he  had  anyttdng  of  that  Und  to  do; 
the  answer  waa  the  best  he  could  do  from 
memory;  he  was  ready  at  any  moment  to 
bare  psld  the  plaintiff  any  sum  for  which 
she  had  a  claim  against  him,  and  paid  as 
soon  as  he  had  an  acknowledgment  of  what 
he  owed,  and  when  he  was  called  npra  he 
paid  Immediately;  took,  no  legal  delays,  and 
was  all  ready  to  pay  the  amount  On  cross' 
examination  he  said  he  swore  to  tbe  best  at 
bis  memory's  b^et  that  tbe  amounts  set 
forth  In  his  answer  were  tbe  only  amounts 
tbat  he  had  ever  used  In-  his  bushiess,  and 
for  the  time  that  was  therein  set  forth.  He 
could  not  swear  absolutely  there  were  no 
books  or  papers  or  documents  of  any  kind 
in  existence  which  would  show  the  exact  con- 
dition of  the  account  exlsttng  between  plaJn- 
tUt  and  himself,  he  said,  but  he  oonid  say 
he  could  not  find  fiiem.  He  had  instmctad 
parties  to  make  diligent  search  for  then. 
One  (tf  the  parties  was  Ids  broflier.  He  Ur- 
ed  In  the  tUy,  but  was  mit  In  the  courtroom. 

At  the  time  he  made  out  tbe  account  filed 
In  hta  original  answer  he  bad  a  menunandum^ 
from  which  be  got  Us  data,  but  he  had  lost 
his  sight,  and  did  not  know  where  to  find  It 
It  was  not  kept  in  a  book.  He  could  not 
say  it  was  lost,  but  his  Ittothtt  could  not 
find  It  His  recollection  was  that  In  August 
snd  September,  1889,  he  had  19,401  on  hand; 
that  he  used  during  August  and  Boptonber 
$9,401.  If,  sccording  to  the  account  which 
he  had  alluded  to,  he  had  on  band  In  No- 
vember $9,812,  that  was  tbe  ccwrect  amount 
at  tbat  ttane.  Being  told  tbat  during  Uarch 
and  April  bis  ^esent  statement  showed  be 
bad  oa  hand  $8,401,  while  his  original  ac- 
count showed  $9312,  he  answered,  "Possibly 
there  may  bare  been  some  paymente  or 
remittances  made  tiiat  would  reduce  it  to 
that  amount;*'  that  fAm  all  he  could  tell. 
Asked  whether  what  he  had  Just  said  In  ref- 
erence to  1^  two  amouuto  would  hold  good 
as  to  all  Tarfatlons  that  might  eidst  be- 
tween bis  present  account  and  the  old  one,  he 
said  be  supposed  Ih&t  as  a  rule,  It  would. 
Being  asked.  "Ton  say  yon  used  those  sums 
only  during  tbe  montbs  set  forth  In  bis 
present  account?"  be  ssld,  "Tes,  as  he  bad 
moneys  of  bis  own."  At  the  time  he  was 
president  of  the  Importen^  Warehouse  he 
did  not  keep  that  acooimt  In  connection  with 
his  account  for  the  Importers*  Warehouse. 
He  kept  his  personal  account  In  various  banks 
—tbe  0nlon-Oltlsens*  Brsneb  Department  of 
Stete  Bank,  and  perhaps  others.  Ba  would 
have  to  look  up  tbe  books.  He  did  not  have 
the  bankbooks.  He  bad  not  been  able  to 
find  them  by  himself.  He  could  not  find 
them.  He  did  not  think  be  conld  get  any 
memorandum  from  the  banks  which  would 
enable  him  to  make  a  correct  account  In  this 
case.  He  did  not  know  whether  the  bank 
account  would  show  tiie  amount  of  money  be 
had  on  hand.  Possibly  It  might  Admitting 
it  was  so,  he  never  inquired;  he  did  not  see 
what  difference  it  would  makeb 
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The  foHowing  were  anBwere  to  additional 
^nestlona  propounded  to  him: 

"Q.  YoQ  bave  testified  that  as  ttals  money 
was  received  you  mingled  it  wiOi  joat  own 
funds:  is  that  right? 

"A.  I  believe  so,  air. 

"Q.  Did  yon  do  that? 

"A.  Yes,  sir;  I  did  not  keQp  >  lepanite  ac- 
count of  that  money. 

"Q.  You  deposited  that  money  to  your  cred- 
it as  you  would  moneys  that  belonged  to  yon. 

"A.  Yes,  air. 

"Q.  I  belioTe  you  stated  that  yon  bought 
with  your  moneys  city  4's} 
"A.  Noy  not  dty  4's. 
"Q.  What  did  you  buy? 
"A.  Premium  bonds. 

"Q.  I  believe  you  stated  at  the  time  the 
reason  yon  bought  those  bonds  with  the  mon- 
ey was  that  yon  wanted  to  be  able  to  con- 
vert them  at  any  time  Into  caab  to  pay  the 
debt? 

"A.  If  necessary. 

"Q.  If  necessaryf 

"A.  Yes,  sir. 

**Q.  In  making  these  Investments  In  pre- 
mbun  b<md8,  did  yoa  make  Inveitmenti  of 
any  special  amonnto? 

"A,  No,  Sir. 

"Q.  At  what  time  did  yon  Bake  those  in- 

Testments? 

"A.  Ob,  I  can't  say  exactly,  sir.  One  to 
three  months  after  having  the  money,  poe- 
■fbly.   I  don't  remember. 

"Q.  You  bought  the  premium  bonds.  I  pre- 
sume, Just  as  soon  aft»  the  receipt  of  the 
money  as  yon  thought  was  a  favorable  loca- 
tion; is  that  right? 

"A.  1  can't  say,  but  either  the  money 
would  be  there  or  the  bonds  would  be  there. 
I  don't  remember  whether  <me,  two,  or  three 
m<mths  after. 

"Q.  Yon  considered  at  all  times  the  bonda 
were  th^«  in  place  of  the  money? 

"A.  In  case  I  did  not  bave  the  money. 

"Q.  Yon  wanted  them  there  so  as  to  be 
able  to  pay  the  money  at  any  time? 

"A.  As  an  absolute  guaranty;  yes,  sir. 

"Q.  You  utilized  the  mon^  for  the  pur- 
chase of  premium  bonds? 

"A.  With  my  own  money  togethw;  Yes,  sir. 

"Q.  Did  yon  keep  the  premlnm  bonds  in 
hand  for  any  length  of  time? 

"A.  I  don't  remember  how  long.  I  might 
have  had  the  money  therey  and  I  might  not 
l»ep  the  bonds  if  I  had  the  money. 

"Q.  At  the  time  you  paid  the  Judgment  of 
97,700,  did  you  have  premlnm  bonds  in  hand? 

"A.  Mo,  sir;  I  had  the  money. 

**Q.  Yo^  bad  the  premium  bonds  too? 

*'A.  I  don't  know  if  I  did  at  the  time. 

"Q.  Had  you  sold  the  premlnm  bonds  that 
yon  bad  purchased? 

"A.  If  I  did  not  hare  lliem,  X  must  have 
sold  them. 

"Q.  Yoa  sold  the  premium  bonds,  then.  Ir- 
respective of  the  liability  to  this  minor? 

"A.  When  I  bad  the  money  on  hand,  yes. 


"Q.  Yon  did  not  sell  the  premium  iwnds 
tor  the  purpose  oi  paying  hert 

"A.  No,  sir. 

"Q.  Yon  Invested  her  money  and  yours  to 
purchase  premium  bonds,  and  yon  tield  th^ 
so  as  to  be  perfectly  sure  you  conld  get  the 
money,  if  you  did  not  have  it,  in  order  to  be 
able  to  pay  her  whenever  she  demanded  It? 

"A.  I  said  I  had  bonda  when  I  did  not  tiave 
the  money. 

"Q.  Outside  of  the  bonds  yon  frequently 
bad  money,  so  that  when  she  called  on  you 
for  money  you  did  not  hare  to  sell  the  b<mds? 

"A.  Yes.  sir. 

"Q.  At  the  time  yon  held  the  bonds? 

"A.  I  don't  know  bow  long  I  held  them. 

"Q.  Why  did  you  sell  them? 

"A.  I  don't  know;  thinking  thegr  mlSht  go 
down— fluctuating. 

"Q.  Possibly  yon  reaBied  a  pnOt  od  them 
W88  the  reason? 

"A.  No,  possibly  to  avoid  a  lossL 

"Q:  Is  it  not  true,  Mr.  Tremoulet,  that  vn- 
mlum  bonds  have  not  in  Hie  last  ten  yetts 
gone  down  at  all? 

**A.  I  can't  say  that.  They  are  going  down 
now.   They  bave  beeu  higher  than  now. 

"Q.  When  was  the  period  at  tli^ 
reached  their  highest  point? 

"A.  I  don't  know. 

"Q.  Is  It  not  a  fact  they  were  at  their  high- 
est point  some  two  or  three  years  ago? 
"A.  I  don't  know. 

"Q.  At  the  time  yon  sold  the  premium 
bonds,  do  yon  know  If  yon  realised  a  profit  or 
not? 

*'A.  No,  sir;  I  did  not  realize  a  pn^t 
"Q.'Dld  yon  sustain  any  loss? 
"A.  I  can't  say. 

"Q.  Yon  remember  yon  did  not  realise  a 

profit? 

**A.  Yes,  sir;  I  may  have  come  out  even, 

or  a  tittle  lower. 

"Q.  Do  you  remember  how  mncii  yon  paid 
for  those  premium  boncU? 

"A.  No,  sir. 

"Q.  Do  you  remember  who  yon  sold  them 
to? 

"A.  No,  sir;  because  I  have  dealings  with 
different  parties. 

"Q.  Until  yon  paid  the  $7,700,  you  felt  In 
duty  bound  to  keep  those  premlnm  bonds  on 
hand  that  yon  purchased  as  a  guaranty  to 
pay  the  money  whenevw  called  npcm  to  do 

BO? 

"A.  No,  sir. 

»Q.  That  is  not  right? 

"A.  No,  sir;  I  told  yon  when  I  had  the 
money  I  did  not  think  it  necesau^  to  fce^ 
the  bonis,  and  I  had  the  money  mostly  all 
the  time. 

"Q.  But  your  original  intention  In  investing 
in  those  bonds  was  to  make  sure  that  when- 
ever called  upon  you  would  have  the  money— 
that  you  could  realise  on  them? 

"A.  Yes,  sir. 

"Q.  And  yon  kept  thosf  bonds  on  hand  un- 
til yon  had  enough  money  to  satisfy  you  yoa 
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mnld  hare  uioiigb  to  pay  wliminr  tmUed' 
npcm? 

"A.  I  can't  nr  bow  Umg  I  kept  fiiein.  It 
I  had  money  In  bank,  I  -wonld  not  sell  tbem, 
but  U  I  ttaongbt  tbe  money  voold  bo  wanted 
(or  that  account,  and  I  did  not  haTo  enough 
m  hand,  I  would  sell  the  bonde, 

"Q.  In  making  your  InToetmentiL  did  yoa 
at  all  tbnee  make  yonr  InTeetments  eo  yoa 
would  hare  enough  on  hand  to  pay  what  tUa 
young  lady  claimed? 

*'A.  I  bad  more  than  necesaary. 

*HJ.  Did  Tou  alwaya  bear  that  In  ndndf 

"A.  Y«e,  ilr;  I  bora  In  mind  X  had  to  pay 
it  whenerw  called'  upon. 

*^  Did  yoa  keep  a  nfflcient  amoont  of 
money  od  hand  txa  Uiat  purpoBeT 

"A.  In  cash  or  bonds;  yee*  elr. 

**Q.  Yoa  did  not  wy,  *i  owe  tbA»  jotag 
woman  eo  many  dollan  and  money  I  cannot 
InTestr 

-A,  No,  elr. 

"Q.  You  did  not  ny  that  to  yoonelf  T 
''A.  No.  dr. 

"Q.  Yoa  Invested  and  paid  yonr  fnTost- 
mmti  entirely  rc^ardleae  of  this  yonng  wo- 
man? 

"A.  I  know  what  I  owed  her,  and  I  had 
noagh  to  pay  her  In  cash  or  .bonds  on  hand. 

"Q.  You  handled  yonr  fmids  entirely  re- 
gardless of  what  you  owed  her,  beeaose  you 
knew  yoa  had  oion^hT 

"A.  No,  not  exactly;  a  man  who  owes 
money  knows  ho  must  be  prepared  to  pay 
whm  called  on. 

**Q.  I  will  put  It  in  this  way:  In  making 
your  tnTeetments  yon  did  not  make  them 
with  the  Tlew  always  of  keeping  on 'hand 
mongh  cash  to  pay  the  plalntllf  In  this  case, 
did  yoa? 

"A.  I  do  not  catdi  on  to  yonr  qoeetton. 
"(Question  repeated. 

"A.  I  made  luTestments  of  moneys  so  that 
elth«:  with  my  cash  or  bonds  I  could  always 
settle,  when  called  on,  with  this  lady. 

"Q.  Then  when  you  bad  the  cash  on  hand 
ready  to  pay  her,  it  was  not  the  result  of  de- 
sign; it  was  merely  that  for  the  time  b^g 
you  did  not  find  a  pn^table  loTestmeut,  la 
that  it? 

**A.  No,  I  might  have  had  both  cash  and 
bonds  at  certain  times. 

Suppose,  Mr.  Tremonlet,  at  any  one 
time  you  had  ten  tbonsand  dollars  cash  oo 
hand  in  bank,  and  yoa  were  offered  a  very 
prodtable  InTestment,  one  that  you  coold  sell 
ftt  almost  any  time,  would  70a  hare  Invested 
your  whole  ten  thousand  dollars? 

**A.  I  would  have  kept  a  certain  amoont 
on  hand  for  other  requirements. 

*^  How  much  In  round  figures? 

"A.  I  cant  ssy:  It  depends  m  dreomatan- 
cea. 

**Q.  Would  tlie  amount  yon  would  have 
Iffipt  on  hand  been  an  amount  sufficiently 
large  to  meet  this  claim? 

"A.  Possibly  not  I  explained  that  to  yon 
already. 


It  all  amounts  to  ttda,  Ur.  Tremonlet: 
In  all  yonr  InTostments  during  the  long  ttmo 
yon  had  this  money  in  hand  yon  InTosted  and 
handled  this  money  just  exactly  as  you  would 
your  own  money? 

*'A.  With  enough  Mcnrlttes  tm  hand  to 
meet  this  obligation, 

*^  I  wonld  Uke  to  call  your  attention  to 
this:  (qaestlon  repeated].  Say  'Yei'  or  *No^ 
to  that  question,  and  then  you  can  explain? 

**A.  I  lepoat  'Yes,*  with  what  I  aald  be- 
fore.»» 

Case  cloaed. 

The  district  court  rendered  Judgment  la 
fsTw  of  the  plaintiff  for  fdOO,  declared  to  be 
for  Interest  on  the  basis  of  the  calculation 
directed  by  the  Supreme  Oonrt  It  further 
cfHidanned  the  plaintiff  to  pay  ttie  coots^  and 
she  appealed. 

In  the  Buprane  Court  the  defendant,  after 
ttie  cause  had  been  submitted,  filed  what  be 
designates  an  answer  to  the  appMl,  and  sug- 
gested, among  other  matters,  that  the  court 
was  without  Jurisdiction  In  the  [vemlses  ra- 
tfone  materlse.  Had  there  been  any  warrant 
for  this  suggestion,  we  would  have  tatoi  no- 
tioe  of  the  matter  of  our  own  motion,  but  w* 
find  no  ground  tor  declining  to  consider  the 
appeal.  The  district  Judge  used  the  follow- 
ing language  In  Us  reasons  tor  Judgment: 

**If  this  were  a  case  of  wrongdoing  or 
frandnlent  withholding  of  plaintiff's  funds  on 
defendant's  part,  I  would  not  hesttsta  to 
mulct  him  for  interest  on  the  entire  amount 
which  he  had.  But  such  is  not  the  casei 
The  plaintiff's  grandfather  long  ago  selected 
the  defendant  as  the  trustee  to  hold  her 
moneys.  The  grandfather  had  no  confidence 
In  phiintlff's  mother,  deeming  her  a  spend- 
thrift; and,  moreover,  plaintiff  was  a  minor, 
living  with  her  motiier.  and  at  times  not  on 
the  best  terms.  The  motiier  was  not  plain- 
tiff's  tutrix,  and  from  first  to  last  she  was 
urgent  and  persistent  In  her  demands  on  do- 
fendant  for  the  money  coming  to  plaintiff. 
The  grandfather  was  defendants  friend,  and 
charged  him  to  hold  the  funds  until  plaintiff 
should  become  of  age— not  21.  but  26  years, 
by  the  law  of  Oermany,  wbwe  she  and  her 
mother  were. 

**To  keep  the  fnntto  from  plaintiff's  moth- 
er, defendant  did  write  evasive  and  deceptive 
letters.  He  did  conceal  •  •  •  from  the 
mother,  who  was  not  fntrlx,  and  against 
whom  the  grandfather,  from  whom  all  of 
plaintiff's  rights  came,  had  warned  defend- 
ant, telling  defendant  she  was  a  spendthrift, 
and  would  spend  and  squander  plalntiira 
mon^  if  she  got  hold  of  It  But  when  the 
plaintiff  was  coming  of  age,  defeidant  made 
full  disclosure  to  her— made  out  his  aoconnt. 
Plaintiff  admitted  its  correctness,  and  he  paid 
her  In  full  her  capital,  believing  he  had  a 
right  to  commission,  which  she  dUpnted,  and 
that  he  owed  no  Interest,  which  she  disrated. 
That  is  not  all.  It  is  proved,  by  defendanta 
efforts,  aided  by  the  counsels  of  Judge  Wblte, 
defendant  cecomod  te  ptalntlff  a  largo 
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imoaiit  wtdcb  than  •mmed  no  hope  of  rml- 
Ixliig  wben  he  took  cbargs.  This  recovery 
fmned  the  bnlk  <tf  platntifTs  fbrtime.  Then, 
instead  of  frandnlent  o«Mlnct»  we  taave  in  de- 
fendant a  faitbtal  agent;  leconrlnK  a  large 
amonnt  by  good  management,  for  yean 
fnardli^  plaintiff's  rights  during  her  minori- 
ty against  her  motiwr,  bj  methods  which, 
while  dec^tlTo  as  to  the  mother,  who  had 
no  legal  rights  to  an  account;  becanae  she 
was  not  tntrlx,  serred  to  keep  her  at  bay, 
supplying  plalntUPs  wants  liberally;  and 
when  at  last  plaintiff  became  Dt  age  disclos- 
ing all.  rendering  her  a  tme  aoeoon^  and 
paying  her  In  fnll. 

"If  there  was  ever  a  fialthfnl  agent  gnard- 
Inc  his  trust,  and  amid  dlfflcoltles  holdii^ 
the  fnnds  till  the  beneficiary  reoelTed  It  safe- 
ly, this  defendant  is  that  agent 

*^e  Snpreme  Goart  approved  Us  com- 
mission, bnt  decided  that  for  funds  nsed  by 
Um  he  should  pay  Interest  during  the  time 
eC  sneh  use.  That  tribunal,  to  fadlltatB  se^ 
flement  equitably  allowed  defendant  to 
amend  his  pleadings  after  rejecting  plalntUTs 
axceaslTe  demande,  and  remanded  the  case, 
withottt  directions  that  further  luroceedlngs 
be  at  the  plaintiff's  costs. 

**Tbe  defendant  has  compiled  with  the  de- 
cree, and  baa  stated  his  account,  showing 
the  amounts  used  and  time  of  use,  and  has 
■worn  to  their  correctness.  He  Is  old  and 
blind,  and  these  matters  were  long  ago,  and 
be  has  done  the  best  be  could,  and  his  testl- 
nongr  is  not  rebutted.  He  got  assistance 
tnna  hit  counsel  and  brother,  and  the  ac- 
eount  now  on  trial  Is  the  result,  and  he 
■wears  to  Its  correctness. 

*1t  Is  true  he  did  not  keep  the  funds  of 
^■Intur  separate  from  his  own,  bnt  he  was 
In  easy  droumstances,  and  In  buBlness;  and 
not  tm  his  own  profit  or  speculatire  pup- 
poses,  he  bought  bonds  with  his  money  and 
plalntUTs  for  the  express  purpose  of  securing 
the  plslntlff.  In  other  words,  If  called  to 
pay  be  could  convert  these  bonds  (bis  prop- 
erty, not  hers)  Into  cash,  and  pay  her  the 
money  doe  ber.  He  was  not  ber  tntor.  He 
was  the  agent  selected  by  her  grandfather, 
to  gnard  these  funds  from  the  extravagances 
of  plaintiflT's  own  mother  until  she  should 
become  28  years  of  age,  and  he  adopted  this 
method  of  securing  plaintiff  against  any  mis- 
fortune that  might  befall  blm.  All  this  la 
proTed,  and  seems  Just  and  reasonable. 

**Under  theee  eircumstanees  presumptions 
are  not  to  be  stretched  against  him.  He  IS 
not  a  spoliator.  He  bai  been  tme  and  faltii- 
fnl  to  blB  trust  amid  trying  clrcunstantes 
for  years,  and  he  haa,  after  supplying  plain- 
tiff dnrlag  her  minority,  paid  htit  ber  entire 
capital  on  a  true  and  fatthfnl  acooont  u 
abe  has  admitted. 

*^r  all  this  aervlae  to  plaintiff  he  has  re- 
crived  small  thanks,  and  tbe  scars  and  bruis- 
es of  this  litigation  are  his  reward  for  duty 
taitbfully  dona,  He  did  not  qpecnlate  with 
ker  fondSL  Ho  oad  schne  of  bsr  waMef 


along  wltb  his  own  to  purchase  b6ndB  for  tto 
sole  purpose  of  securing  plaintiff's  rights. 

"Carrying  out  the  view  of  the  Supremo 
Court  as  is  duty,  and  no  less  my  pleasure^ 
I  have  obtatoed  the  acoount  from  defeikdant  of 
the  money  used  tqr  defendant  snd  the  accomt 
is  prima  fade  estabUahed,  and  la  not  rebutted. 

"The  lengtb  <tf  time  that  has  elapsed  and 
flie  peculiar  drcumatances  surrounding  de- 
fOndanf  s  relation  to  plaintiff,  his  successful 
management  his  true  account  and  prompt 
payment  Us  belief  that  he  was  not  Investing 
plaintiff's  money,  but  only  securing  her  funds 
against  ai^  loss  that  might  befall  him,  all 
Induce  me  to  overlook  the  fact  that  be  kept 
no  separate  books  for  plaintiff,  and  that  ha 
can  inoduee  none  for  this  reason.  The  plain- 
tiff hai  not  called  for  books  or  papers  or 
vouchers,  and  the  account  rests  on  defend- 
ant's  testim(Hiy  ttiat  It  is  correct  His  flrat 
account  vras  admitted  to  be  correct  snd  ho 
bas,  long  before  this  litigation  became  warm, 
paid  the  fnll  amount  to  the  plaintiff,  t  a^* 
Immediately  after  Ms  account  was  filed. 

"His  successful  management  Ids  long  aerr- 
ice,  and  bis  falthfnl  aeeonntlng  also  corrobo- 
rate his  testimony. 

**I  have  caused  calculation  to  be  made,  and 
append  a  pencil  memorandum  of  the  same  as 
part  of  this  opinion. 

"It  shows  9610.69  due  plaintiff  for  Interest 
on  the  basis  of  calculation  directed  by  the 
Supreme  Court  For  this  amount  $610.69, 
judgment  will  be  rendered  In  ptaiutlff's  fa- 
vor, and.  In  obedience  to  tbe  direction  of  the 
Supreme  Court  the  plaintiff  Is  condemned 
to  pay  all  costs  of  tbese  procjeedings." 

The  defendant  still  Insists  that  under  tbo 
circumstances  In  which  he  was  placed  he  was 
under  no  obligation  to  Invest  the  moneys  IB 
his  hands.  He  denies  that  he  has  used  plaliK 
tifTs  funds,  or  that  plaintiff's  mother  was  ho* 
tutrix.  He  urges  still  Ibat  be  was  not  tiio 
agent  of  the  jdalntlff,  bnt  of  plaintiff's  motb- 
er,  and  he  Is  under  no  obligation  to  account 
to  her. 

The  defendant  has  repeatedly  recognized 
plaintiff's  v^ht  to  call  htm  to  account  snd 
It  Is  now  too  late  for  him  to  raise  that  ques- 
tion. He  has  submitted  bis  account  to  her, 
which  she  disputes,  and  its  correctness  is  the 
question  before  us  now.  Whetii«r  plalntiff'a 
mother  tras  lb  fact  ber  tutrix  is  Immaterial 
for  the  purposes  of  tbis  suit  Defendant 
dealt  wltb  her  as  Such,  &r  aA  a  party  having 
a  right  to  Ireeelvo  or  contror  the  pn^erty  ot 
the  mhior.  He  received  the  moneys  as  be- 
longing t&  the  mlBcff. 

Defendant  admits  that  all-  these  moneys 
received  by  blm  and  retained  In  different 
local  banks  In  hii  own  name  were  deposited 
and  figured  exclusively  as  bis  money  upon 
bis  personal  account  It  would  appear  tbat 
there  were  bank  accounts  of  two  different 
characters  In  which  defendant  was  Interest- 
ed—the bank  account  of  the  Importers'  Ware- 
house, of  which  be  was  president;  the  otbw 
bis  personal  account  fn  different  local  bankiL 
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This  latter  account  be  would  from  time  to 
time  Increase  by  new  deposits,  and  from  time 
to  time  decrease  1^  checks  drawn  against  the 
fund.  The  fnnds  of  the  minor  which  defend- 
ant recelred  be  deposited  In  his  own  name 
to  bis  prlTate  account;  There  was  a  sepa- 
ratiOD  of  none  of  these  funds  Into  funds  be- 
longing to  himself  and  funds  belonging  to  the 
minor,  neither  while  these  were  on  deposit 
or  after  being  drawn  out  Whatever  use 
may  have  been  made  by  defendant  of  the 
moneyB  checked  out,  it  was  a  use  in  his  own 
name,  and  not  in  tbe  name  of  the  plaintiff. 
Whether  tbe  same  moneys  which  bad  been 
drawn  out  otbeat  representing  them  were 
returned  into  bank,  or  whether  the  amounts 
drawn  out  were  simply  replaced  as  to  amount 
by  additional  amounts  derived  from  other 
and  new  sources  of  supply,  does  not  appear. 
Tbe  mtmeyi  of  the  plalntill  remained  during 
all  those  years  dead  capital  so  far  as  the 
plafntlft  was  concerned,  unless  the  defend- 
ant, by  the  course  which  he  pursued,  made 
himself  responsible  to  her  for  the  Interest 
Plaintiff  contends  that  whether  he  invested 
her  mon«7  or  not,  his  declaration  (made  at 
tlie  time)  that  he  bad  invested  It  estopped 
btan  from  subsequently  denying  the  fact  so  to 
bave  been,  as  by  so  doing  he  had  prevented 
■teps  from  being  taken  to  place  her  funds 
in  the  hands  of  parties  who  would  have 
Invested  ttaem  for  her  profitably.  She  main- 
tains that  there  was  nothing  to  Justify  the 
charge  that  her  mother  was  a  spendthrift, 
or  the  apprehension  that  if  she  bad  received 
her  money.  It  would  bare  been  squandered 
or  dissipated.  'She  urges  that  when  defend- 
ant placed  her  moneys  in  bank  in  his  own 
name  confusedly  wltii  bla  that  any  funds 
drawn  out  from  the  banks  were  legally  to 
be  considered  that  part  of  the  moneys  be- 
longing to  her,  and  therefore  to  bave  been 
used  by  him,  and  rendered  him  answerable 
to  ber  for  interest  under  the  provisions  of 
article  8015,  Civ.  Code,  and  that  the  mere  re* 
placing  of  tlie  defendant  from  time  to  time 
of  moneys  equivalent  In  amount  to  those 
that  had  been  vrlthdrawn  -wonld  mat  mgtoQ  tba 
running  of  interest 

PlalntifTs  counsel  urges  in  bla  brief  that 
It  was  Incumbent  upon  defendant  as  agent 
to  have  kept  regular  accounts  of  all  bla  trans- 
actions and  dealings  on  the  subject-matter 
of  the  agency,  together  with  all  necessary 
Touchers,  and,  whenever  reasonably  request- 
ed, to  make  a  full  and  complete  statement  of 
the  dealings  and  the  state  of  tbe  account 
between  them;  that  his  bdlure  In  this  re- 
spect authorised  inferences  xmfavorable  to 
him.  He  urges  that  defendant  tailed  to  ke^ 
accounts;  that  all  be  did  was  to  keep  a 
memorandum  showing  tlie  amounts  and  dates 
at  which  be  received  and  remitted  funds; 
that  he  had  at  no  time  books  showing  bow 
much  of  the  fund  was  invested,  or  for  what 
length  of  time;  that  he  deposited  the  moneys 
of  tiie  plaintiff  to  the  credit  of  his  own  pei> 
wnal  aceounl;  and  wed  tlu  sanw  from  tli* 


moment  it  came  Into  hbi  possession,  Just  as 
he  would  his  own  funds,  and,  even  If  tboe 
were  times  when  it  was  not  advantageous 
to  invest,  It  was  advantageous  at  all  times 
to  him  to  have  large  sums  to  his  credit  with- 
out any  earmarks,  as  It  gave  bim  credit  In 
bank,  aud  enabled  blm  to  take  advantage  of 
the  market  etc.  Counsel  refers  the  court  to 
volume  18,  A.  &  Sng.  Sncy.  of  Law  (2d  Ed.) 
1068;  Eelghler  v.  Savage  Idfg.  Co.,  12  Md. 
SS3,  71  Am.  Dec.  600;  Peterson  t.  Poignard, 
8  B.  Hon.  800.  Hecbem  on  Agency,  f  S2& 
Counsel  fortiier  say:  "Whatever  defendant's 
piotlvea  wem  when  he  as  agent  deposited 
the  money  he  collected  for  tbe  plalntUf  In 
his  own  name,  he  must  be  taken  to  have  used 
it  Mlllandon  v.  Lessefis,  17  La.  Ann.  246, 
260.  Such  a  rule  Is  sound  in  law.  In  morals, 
and  In  policy.  When  an  agent,  whatever  his 
motives,  deposits  his  principal's  money  in  his 
own  name,  and  the  deposltery  falls,  the  loss 
falls  on  tbe  agent  The  U^w  does  not  con- 
cern itself  with  Ills  motive.  If  the  agents 
wanted  to  avtrfd  responsibility,  ail  be  baA  to 
do  was  to  deposit  the  money  In  tiie  name 
of  his  principal.  A.  ft  Eng.  Ency.  of  Law. 
Yol.  18,  p.  1090.  The  mere  deposit  in  his 
own  name  of  his  principal's  funds  Is  a  con- 
version. Cartmell  r.  Allard,  7  Bnah,  482. 
This  is  so  even  where  the  agent  has  no  funds 
of  bis  own  In  bank,  and)  Informs  Ite  officials 
that  It  is  a  trust  fund." 

On  the  subject  of  Interest  counsel  say: 
*'If  tbe  agent  receives  moneys,  and  willfully 
suffers  his  principal  for  a  long  time  to  re> 
main  in  Ignorance  that  tbe  debtor  has  pald^ 
it  is  but  equlteble  that  the  debtor  should  be 
charged  with  Interest"  Dodge  v.  Perkins, 
e  Pick.  868;  Clark  r.  Moody,.  17  Mass.  149; 
Williams  T.  Btorrs.  6  Johns.  Ch.  853.  10  Am. 
Dec.  840;  BedeU  v.  Janney.  »  lU.  193;  Mis- 
bet  v.  Lawson,  1  Ga.  276. 

Where  an  agent  retelns  money  in  his  bands 
for  15  years,  furnishing  no  account  of  the 
manner  In  which  it  has  been  employed,  be 
will  be  treated  as  if  be  had  actually  used  the 
fund,  and  charged  with  Interest  as  a  matter 
of  right  Oomegys  v.  State,  10  QIU  &  J.  175. 
It  is  not  only  because  the  agent  d^ves  a 
profit,  or  tbe  possession  of  the  fund  Is  advan- 
tageous to  bim,  that  the  law  makes  bim  pay 
interest  There  is  another  reason.  If  be 
fftlls  to  remit  or  give  notice— It  may  be  In 
perfect  good  faith— the  law  holds  him  for  In* 
terest  from  the  day  he  shonld  have  given  no- 
tice. Mecbem,  {  582;  Anderson  t.  Stete.  2 
Ga.  870;  Hinckley  t.  R.  R.  Co.,  100  U.  8. 153, 
26  L.  Ed.  601. 

On  the  subject  of  defendant's  having  min- 
gled confusedly  tiie  plaintlfrs  funds  with 
his  own,  counsel  refer  tbe  court  to  A.  ft  Bng. 
Ency.  of  Lew,  1060;  Hart  v.  Ten  Byck,  2 
Johns.  Gfa.  62;  Lupton  t.  White,  15  Tea.  Jr. 
482;  Atkinson  t.  Ward,  47  Ark.  533,  2  8.  W. 
77;  Central  Nat  Bank  v.  Comm.  Mut  life 
Ins.  Co.,  104  D.  8.  54,  26      Ed.  693. 

We  have  given  this  case  thoughtful  oon* 
ildwatiMi,  and  w*  hava  tMon  imatda  to  emA 
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the  same  conclnslon  as  did  the  district  Judge 
In  respect  to  the  rights  of  the  plaintiff  in  the 
premises.  The  defendant  should  never  have 
deposited  the  funds  of  the  plaintiff  to  his  own 
credit  In  the  local  banks.  In  addition  to  oth- 
er reasons,  be  by  so  doing  subjected  her  to 
loss  from  the  contingencies  of  misadventure 
both  of  himself  and  the  banks  themselves  in 
business.  The  mere  drawing  out  by  Um  of 
moneys  from  time  to  time  from  banks  and  In- 
Testing  them  in  bonds  In  bis  own  name  gave 
plaintiff  no  more  secority  than  she  had  wltb 
tbe  funds  left  on  deposit  in  bank.  The  de- 
posit ct  ptalntUTs  money  In  bank  in  Ms  own 
name  gave  him  credit  Legally  considered, 
defendant  was  using  the  money  of  the  plain- 
tiff while  matters  stood  in  that  condition. 
Defendant  having  held  out  that  plaintiff's 
moneys  were  advantageously  invested,  he 
cannot  now  taj  that  at  that  very  time  and 
during  these  many  years  it  was  lying  profit- 
less  to  her,  deposited  In  his  name  in  bank. 
It  is  said  that  these  statements  were  Justi- 
fied for  the  reason  that  they  were  necessary 
to  protect  plaintiff  from  her  own  mother,  tbe 
party  who  (in  the  absence  of  proof  of  bad 
conduct  on  her  part)  was  entitled  in  law  to 
have  taken  charge  of  and  administered  her 
pnvwty.  The  claim  made  that,  in  order  to 
guard  plaintiff  against  a  mere  apprehension 
set  np  by  the  grandfather  (not  shown  to 
have  been  at  all  warranted)  of  possible  in- 
jury which  might  be  received  from  her 
mother,  it  was  right  and  proper  to  subject 
plaintiff  in  point  of  fact  to  an  actual  loss  by 
holding  her  money  idle  during  all  these  years 
In  bank.  Is  not  tenable.  The  d^endant 
should  have  taken  the  responsibility  of  in- 
vesting these  funds  for  the  minor,  and  have 
brought  things  into  the  condition  be  induced 
the  mother  to  believe  they  were  in.  The 
mother  evidently  made  no  objection  to  tbe 
investment  of  the  funds;  on  the  contrary, 
she  thought  they  were  invested,  and  rested 
passive  by  reason  of  that  fact.  We  are  of 
the  opinion  that  plaintiff  is  entitled  to  re- 
cover Judgment  against  the  defendant  for 
the  amounts  received  by  him  for  the  plain- 
tiff as  admitted  in  his  former  account  filed 
by  him,  with  legal  interest  from  the  date  of 
their  receipt  until  paid,  subject  to  tbe  par- 
tial payments  shown  in  the  same  account  to 
liave  been  made  by  him  according  to  the  rule 
of  partial  payments. 

Flalntiff'B  counsel  has  furnished  the  court, 
In  a  brief  filed  by  him,  with  a  detailed  cal- 
culation of  the  amount  by  defendant  to  the 
plaintiff  on  that  basis,  from  which  it  would 
appear  that  the  amount  for  which  plaintiff 
iB  entitled  to  Judgment  la  the  sum  of  $5,861.- 
48,  with  1^1  Interest  thereon  from  May  9, 
1800,  until  paid.  The  .calculation  is  a  te- 
dlotu  one,  which  we  have  not  verified  our- 
selves. If  there  be  any  error  in  the  calcu- 
lation, tbe  matter  can  be  called  to  our  at- 
tention on  en  application  for  rehearing. 
Defendant  diges  that  this  court,  in  its  oi^ 
ton  reported  in  K!  14.  Ann.  402,  27  South. 
8S  80.-24 


11(^  stated  that  interest  should  not  be  char- 
ged against  him  "beyond  the  date  of  the 
payment  by  him  of  the  amount  awarded 
against  him  by  the  trial  court  as  explained 
therein,  and  that  he  should  not  be  chargeable 
with  future  costs";  but  this  declaration  was 
made  upon  the  hypothesis  that  he  would 
bring  matters  to  a  speedy  adjustment  not 
that  he  would  prolong  the  Utigatton  In  the 
manuK  he  has  done.  For  fiie  reasons  horeln 
stated,  it  Is  hereby  wdered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  district  court 
be,  and  the  same  is  hereby,  annulled,  avoid- 
ed, and  reversed,  and  it  Is  now  ordeied,  ad- 
Judged,  and  decreed  that  plaintiff,  Josephine 
Beugnot  do  have  Judgment  against  defend- 
ant, Henry  Tremoulet,  In  tbe  sum  of  $S,861.- 
43,  with  legal  interest  thereon  from  May  9. 
1890.  until  paid,  and  that  defendant  pay  the 
costs  in  both  courts. 

On  Behearlng^ 

(Nov.  30,  1903.)  . 

PEE  CURIAM.  The  court  adopted  the  cal- 
culations of  plaintiff's  brief  announcing  that 
any  errors  therein  would  be  corrected  on  a.jf- 
pllcation  for  rehearing.  On  such  applica- 
tion it  appearing  that  by  inadvertence  plain- 
tiff charged  interest  for  one  year  too  many, 
and  credited  the  commission  of  defendant 
in  a  lump  sum  at  the  date  of  settlement,  In- 
stead of  at  the  dates  when  the  same  ac- 
crued, thereby  depriving  defendant  of  inter- 
est on  this  commission  while  Interest  was 
running  against  him  on  the  account,  the 
Judgment  Is  accordingly  corrected  in  these 
particulars,  and  reduced  from  $5,861.43  to 
$4,628.87.  Legal  Interest  on  this  balance  to 
run  from  May  9,  1898.  As  thus  amended, 
the  Judgment  Is  adhered  to,  and  the  rehear- 
ing la  refused. 


No.  14,804. 


dU  La.  21) 


DRBTPUS  V.  MRS.  WILLIAM  LOURD  & 
CO. 

(Supreme  Court  of  Loalsiaoa.    Nov.  16,  1903.) 
■  BALE— ACTION  FOR  PRICE. 

1.  Where  machinery  of  the  kind  and  quality 
called  for  by  the  contract  has  been  delivered, 
the  price  is  due,  though  the  mactdsery  fails  to 
answer  the  purpose  for  which  it  was  pur- 
chased. 

2.  Gspeclally  is  this  true  where  the  trouble 
has  arfeen  firom  the  unsnltability  of  a  part 
bought  separate,  and  not  embraced  la  the 

contract. 
(StrllabuB  by  the  Court) 

Appeal  from  Nineteenth  Judldal  District 
Court,  Parish  of  Iberia;  T.  Dtm  Foster, 
Judge. 

Action  by  Leon  Dr^fus  against  Mrs.  Wil- 
liam Ijourd  &  Co.  Jndgmrat  for  plaintiff, 
and  defmdants  appeal.  Affirmed. 

Broussard,  Dnlany  A  Bronssartl,  for  ap- 
pellanta  Burke  A  Burke,  for  appellee. 

f  L  laeBUw,  voL  «,  OwL  ZHg.  |  HL 
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35  BOUTHEBN  BEPOBTER. 


PBOVOSTT,  J.  Flalntifl  sues  on  an  open 
account  and  for  the  price  of  a  pumping  out- 
fit The  open  account,  as  corrected  by  the 
judgment  of  the  lower  court.  Is  now  accepted 
by  defendants;  but  the  price  of  the  ontflt  Is 
said  not  to  be  due,  and  the  sale  of  It  Is  asked 
to  be  rescinded,  because  the  outfit  was  not 
complete,  and  was  defectlre  and  Imperfect 

Plaintiff  is  a  merchant  He  undertook  to 
deliver  to  defendants  certain  pumps,  describ- 
ed by  maQnfactnrer*B  name,  and  certain  en- 
gines of  speclfled  horse  power,  but  not  other- 
wise described  than  that  they  should  be  ver- 
tical; also  certain  minor  articles.  He  bought 
these  things  from  the  manufacturers  of 
tbem,  and  dellTered  them  to  defendanta. 
They  were  properly  conBtmcted.  and  of  prop- 
er materials,  and  had  no  inhraent  defecto. 
Defendants  accepted  them,  and  set  tbem  op. 
They  failed  to  perform  satisfactorily '  tba 
work  for  which  they  were  purchased— the 
pumplnfc  of  water  for  the  Irrigation  of  rice 
fields.  The  trouble  Is  attributed  by  the  de- 
fendants to  the  weakness  or  insufficiency  of 
horse  power  of  the  engines,  and  to  the  un- 
suitability  of  the  gearing  for  transmitting 
the  power  from  the  engtnes  to  the  pumps; 
and  It  Is  attributed  by  plaintiff  to  tbe  insuffl- 
cloicy  of  water  supply  in  the  wells. 

Let  the  cause  of  the  trouble  have  been 
what  It  may,  plaintiff  was  not  responsible 
for  It  He  furnished  articles  of  the  kind  and 
quality  called  for  by  his  contract,  and  his 
warranty  went  no  further. 

And  there  Is  another  reason  why  the  short- 
coming of  tbe  gearing  cannot  be  relied  on  as 
ground  for  refusing  payment.  The  gearing 
was  not  among  the  things  to  be  delivered  by 
plaintiff  as  constituting  the  pumping  outfit 
but  was  bought  separately,  and  charged  to 
the  open  account  which  defendants  are  not 
DOW  contesting. 

Judgment  affirmed. 


(lU 


No.  14.988. 
STATE  T.  BANKS. 


(Sapreme  Court  of  Loaisiana.   Nor.  16,  1903.) 

CRIMINAL    LAW-CONSTITUTIONAL  RIGHTS— 
CONFRONTINQ  WITNESSES— DELAY  IN 
TRIAL. 

1.  Under  the  present,  as  under  former.  Con- 
sUtntioDS,  the  right,  guarantied  to  the  accused 
In  a  criminal  ivosecatlon,  to  be  confronted 
with  the  wltnesseB  againat  bim,  is  accorded  if 
he  is  BO  confronted  upon  his-  preliminary  exam- 
ination or  at  any  one  of  several  trials,  and  is 
then  afforded  an  onwrtunity  for  cross-exam- 
ination, and  he  is  not  entitled  to  snch  confront- 
Ine  upon  a  maltipliclty  of  hearings. 

2,  It  cannot  be  conceded  that  where  an  ac- 
cused person  fails  to  take  the  steps  necessary 
to  secure  a  speedy  trial,  and  the  prosecuting 
officer,  for  reasons  which,  if  put  to  the  test, 
would  be  found  insufficient,  fails  to  set  the 
case  for  trial  within  a  rcasooable  time,  snch 
accused  cannot  thereafter  be  tried  and  con- 
victed. 

(Syllabus  by  the  Coort) 


f  1.  Bm  Orltnliial  I«v.  toL  14,  Oeat  DIv.  |  ua 


Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Frank  D.  Chr6U6n,  Judjge. 

George  Banks  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

Henry  O.  Hollander,  for  appellant  Wal- 
ter Gulon,  Atty.  Gen.,  Chandler  G.  Luzen- 
berg,  Dlst  Atty.,  and  Samuel  A.  Montgomery, 
Asst  Dist  Atty.  (Lewis  Guion.  of  counsel), 
for  the  State. 

HONBOB,  J.  The  defendant  In  this  case 
having  been  convicted  of  robboy,  tbe  con- 
viction was  set  aside,  on  appeal,  fdr  the  rea- 
son that  tbe  trial  judge,  founding  himself 
on  the  provisions  of  Act  No.  128  Of  1898,  had 
allowed  the  testimony  given  on  the  prelim- 
inary examination  by  one  Baston,  an  abvent 
witness,  to  be  read  in  evidence,  without  re- 
quiring It  to  be  shown  that  the  absence  of 
the  witness  was  permanent  It  beiug  held 
by  this  court  that  the  act  in  question,  which 
Is  "An  act  to  provide  for  the  organization 
of  the  First  and  Second  city  criminal  court" 
etc.,  does  npt  apply  to  the  criminal  district 
court  and  does  not  change  the  rule  of  evi- 
dence that  tbe  absence  of  a  witness  whose 
testimony  is  offered  must  be  shown  to  be 
permanent  State  v.  Banks,  106  La.  480,  81 
South.  63.  The  case,  having  been  remanded, 
was  not  again  called  for  trial  until  after 
the  lapse  of  a  year  or  more,  and  tbe  defend- 
ant was  then  convicted  of  petty  larceny,  and 
he  has  again  appealed. 

Upon  the  second  trial  the  testimony  of  the 
witness  Baston  was  again  offered  and  ad- 
mitted, as  also  tbe  testimony  (taken  npon  tbe 
preliminary  lamination)  of  the  prosecuting 
witness,  Mrs.  Hlppemeler,  both  of  whom  the 
judge  a  quo  finds  to  have  been  permanently 
absent  from  tbe  state.  The  couns^  for  the 
defendant  urged  the  objection  that  tbe  ad- 
mission of  the  testimony  would  be  'in  vio- 
lation of  articles  6  and  9  of  tbe  Constitution 
of  the  state,"  referring  to  so  much  of  those 
articles  as  provides  that  the  courts  shall  be 
open,  that  justice  shall  be  administered  with- 
out partiality  or  unreasonable  delay,  and  that 
the  accused  in  criminal  prosecutions  shall 
have  the  right  to  a  speedy  public  trial,  and 
to  be  confronted  with  the  witnesses  against 
him. 

In  support  of  this  objection,  the  state's 
attorney  was  examined  as  a  witness,  and 
gave  certain  testimony,  the  following  ex- 
cerpts from  which  will  fairly  explain  hlB  po- 
sition, to  wit: 

"I  had  an  understanding  with  him  [refer- 
ring to  the  husband  of  the  prosecuting  wit- 
ness] tbat  I  would  communicate  with  him, 
through  a  subpoena  from  my  office,  every  few 
months  to  find  out  if  his  wife  was  getting 
any  better  or  was  getting  In  a  condition  to 
try  this  case.  One  time  when  he  came  to 
see  me  he  said,  'My  wife  will  never  be  able 
to  appear  in  court*  I  told  him  the  accused 
could  not  be  convicted  without  her  testimony, 
aid  he  said,  ^She  will  nevw  appear  against 
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him.'  I  toM  lilm  that  m  cooM  not  kecip 
him  in  Jail,  as  It  waa  a  haidshlp,  and  be  aald, 
'Mj  wife  1m  suffering  more  than  he  la  •offer- 
ing; her  phTBldan  saya  If  ibe  appeata  in 
court  It  means  her  life.*  I  kept  In  tonch 
with  him,  and  fotmd  that  she  fot  in  no  better 
condUtlon,  and  I  knew  that  I  oonld  nerer 
hiing  this  accDsed  to  trial  wttiumt  bar  aa  a 
wttnesa.  Q.  Did  yon  evw  tell  the  counsel 
that  yon  wonkl  not  bring  tbe  accused  to  trial 
nntU  Bbe  left?  A.Idldnot***Q. 
Ton  had  fully  made  up  yonr  mind  that  yon 
wonld  not  put  Uds  case  down  fte  trial  until 
the  prosecntlns  wltneas  waa  absent!  A.  No, 
air;  I  would  not  liaTS  pnt  lilm  on  trial.  Blie 
would  not  go  to  conrt,  and  wlthont  her  teatl- 
moiv  I  had  no  ease.  Q.  Ton*  never  Intended 
to  try  him  aa  long  as  the  prosecutlnc  wit- 
ness waa  here?  A.,  I  conid  not  try  him.** 

m  Tiew  (tf  certain  testimony  glTen  by  tbe 
witnesa  as  to  a  oMif  arence  or  oonferences 
with  Um,  onr  brother  of  the  district  court 
tboucbt  it  vtova  to  make  the  following  stat»> 
nmt,  which  we  find  In  tbe  vecord: 

**By  the  Gourt:  The  testimony  of  Mr. 
Mmtgomery  shows  that  be  had  a  conference 
in  r^rd  to  this  case.  Tlie  only  conference 
I  ever  had  wltii  Mr.  Montgomery  waa  when 
an  application  was  made  to  reduce  tbe  bond 
to  $25a  This  I  lefWed  to  grant  I  thought 
that  a  reduction  ot  the  bond  to  92CO  was 
mndb  too  small  in  tbe  case  pending  against 
the  accused.  As  to  any  portion  of  tbe  tacts 
of  tbe  case,  particaSarly  that  portion  in  ref- 
erence to  Mrs.  HaTsmeyei's  (Hlppemeler) 
alcbiesB,  I  nerer  knew  that  tbe  district  attor- 
ney expected  Mrs.  HaTemeyer  to  leave  town 
permanently  before  tbe  case  was  fixed.  I 
was  informed  by  Ibe  district  attorney  that 
Mrs.  Harem^er  was  slcft,  and  conId  not  at- 
tend eojot,  and  that  tlurefOre  that  was  tbe 
reason  he  bad  not  fixed  the  caae  for  trial. 
The  pmctloe  in  our  courts  Is  that  the  district 
attorney  should  fix  all  cases  for  trial,  and  the 
cases  are  never  fixed  by  the  judge,  except 
wlien  a  motion,  in  writing,  is  made  by  the 
d^endant;  otiierwise  the  district  attorney 
lUB  absolute  control  of  tbe  fixing  of  the  case. 
I  have  no  recollection  of  any  motion  havi^ 
been  made  to  the  court  by  the  defendant  to 
bave  tbe  case  fixed;  tbnefore  I  had  no  con- 
trol of  tbe  fixing  of  tbe  caae.** 

It  la  not  asserted  by  counsel  for  the  de- 
taidant  that  be  at  any  time  moved  the  conrt 
to  fix  bis  cUenf  B  case  tor  trial,  but  it  la 
conceded  that  he  requested  tbe  assistant  dis- 
trict attorney  (who  bad  charge  ia  the  case, 
and  who  gave  tbe  foregoing  testimony)  to 
have  it  fixed. 

Opinion. 

We  are  of  (qtlnion  that  tbe  defendant  has 
failed  to  avail  blmaelf  of  tbe  remedy  wlth- 
tn  Us  reach,  and  that  his  present  position 
cannot  be  attstatoed.  It  has  beoi  held  by 
tbls  court  that  under  the  preamt,  as  under 
tbe  former,  Gonatltotlan,  the  right  guarantied 
to  the  accused  to  be  confronted  with  tbe  wit- 


nesses against  him  li  accorded  If  he  Is  so 
confronted  upon  his  preliminary  examination, 
or  at  any -one  of  several  trials,  and  Is  then 
afforded  an  opportunity  for  cross-namina- 
tlon,  and  that  be  is  not  entitled  to  such  con- 
ftonting  upon  a  mnltlidlcity  of  bearings. 
State  Y.  Kllne^  100  La.  622,  38  South.  iOS 
Oind  autiborltles  there  dted). 

Upon  the  occasion  of  tbe  defendanlfs  last 
trial,  tlie  vrttness  Hlpitemeler  and  the  wit- 
ness Boston  were  both  found  to  be  perma- 
nently absent  from  tbe  state,  and  the  counsel 
for  dtfendant  does  not  dispute  that  finding, 
wa  does  he  suggest  that  they  were  absent 
by  procurement  -  of  the  prosecution,  l^eir 
testimony,  taken  upon  the  preliminary  ex- 
amination of  the  defendant,  was  thereftHe 
properly  admitted  in  evidence.  The  tmly  re- 
maining question  relatea  to  the  delay  In  fix- 
ing the  case  for  trial;  but  if  the  argument 
now  presented  by  the  counsel  for  defendant 
be  sound  it  would  follow  that  wbwe  an  ao- 
ci»ed  person  falls  to  take  the  steps  imcoasary 
to  the  securing  of  a  apeeOr  Mai,  and  the 
prosecuting  officer,  tm  reasons  which  if  put 
to  the  test  would  be  found  insufficient,  fails 
to  set  tbe  case  for  trial  within  a  reasonable 
timet  such  accused  cannot  thereafter  be  tried 
and  convictedr-a  condnslfm  tbe  cmrectness 
at  which  cannot  be  conceded. 

The  judgment  appealed  from  is  therefore 
affirmed* 


(111  lA  29) 

No.  14,635. 

FBIBDRIGH  et  at  v.  FBIBDRICH  et  al. 
(Snprone  Ooort  of  Louisiana.   Nov.  10,  1908.) 

fitlCCEBSION  —  PARTITION  —  JURISDICTION  — 
BIOHTS  or  ADJUDICATES— FAMILY  MBBT- 
INO— HOMOLOQATION  OP  DBCISION. 

1.  The  proceedings  for  the  partition  were 
regular  In  form. 

2.  An  Inventorr  was  taken  and  experts  ap- 
pointed. A  family  meeting  was  tield,  and  rec- 
ommended the  aale  of  the  property  aa  made. 
The  woceedlngs  were  homologated. 

3.  There  were  seven  different  Iota  forming 
the  asaeta  of  the  sncceaaion.  All  the  parties 
in  Interest  deemed  to  their  and  the  minora'  In- 
terest to  sell  only  one  lot  for  a  partition,  and 
not  to  sell  all  tiie  lots.  The  court  bad  joria- 
dictloa.  The  adjudicates  at  the  aale  of  the 
property  became  the  owner  of  a  good  and  valid 
title. 

4.  The  proceedings  aa  to  tbe  adjadicatee 
were  binding.  It  is  no  part  of  the  edjudi- 
catee'a  concern  whether  all  the  property  was 
divided,  or  the  partition  only  of  a  part  of  the 
property. 

5.  If  a  family  meeting  adriae  a  partition  of 
property,  and  their  decision  be  homologated.  It 
furnishes  sufficient  aotboritr  for  the  tutor  of 
tbe  minors  to  provoke  a  sale  for  tbe  purpose. 

6.  Majors  and  minors  have  parted  with  the 

firoperty,  the  latter  through  regular  proceed- 
□ga  of  court.    The  pnrchaBer  must  comply 
with  the  terms  of  the  sale. 
(BylUbos  1^  the  Conrt) 

Appeal  from  Civil  IMstrict  Court,  Parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  John  Friedrlch  and  others 
against  Laura  B.  Friedrlch  and  others.  Rule 
to  cmnpel  Curia  Tfaalsbelmer  to  accept  title 
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-to  certain  lands.  Bale  granted,  and  defoid- 
anta  In  role  i^peal.  Afflrmed. 

Arttmr  Benedict  Leopold,  for  appellanta. 
Oarl  Convene  IMedrlcha  and  James  J*  Mcy 
Loughlln,  tor  appellees. 

BREAUX,  J.  This  action  was  broDght  by 
way  of  role  to  compel  Mrs.  Carla  Thal- 
Bhelmer  to  accept  the  title  to  a  certain  lot, 
vltb  ImproTements  tbereon.  In  square  bound- 
ed by  Canal,  France,  Franklin,  and  Custom- 
honae  streets,  which  lot  Is  at  the  corner  of 
Canal  and  France.  It  was  adjudicated  to 
iixs.  Thalsheimer  for  the  prtce  of  $11,000. 
She  refused  to  accept  title  on  various  grounds. 
The  most  salons,  and  that  which  was  argued 
at  bar,  was  that  the  succession  of  John  Frled- 
rlch  owned  seven  different  pieces  of  prop- 
erty; that  the  wlMrie  (all  of  them)  should 
have  been  partltlmed,  and  not  one  only. 

The  property  was  acquired  by  John  Frieda 
rich  during  the  community  of  acquets  and 
gains  existing  between  blm  and  his  wife, 
Mrs.  Anastssia  Frledrich  (bom  Rlenerth),  by 
purchase  from  the  succession  of  Louis  F. 
■Dabm,  by  act  before  notary  in  the  year  1860. 

The  wife,  lirs.  Anastaala  Frledrich,  died 
In  1885,  bequeathing  the  disposable  portion 
of  her  estate  to  her  husband,  John  Frledrich. 

There  were  seveo  children  bom  of  their 
marriage.  One  of  the  niiml)er  died,  Albert 
Loids  Frledrich,  in  1899,  and  he  also  left 
sevMi  children,  two  of  whom  are  majors  and 
Ave  minors,  who  inherit  from  the  succession 
of  their  grandtother,  John  Frledrich,  by  right 
of  representation  of  their  father,  Albert  Loots 
Frledrich. 

John  Frle(b4ch  and  his  children  of  age,  on 
the  15th  day  of  June,  1902,  filed  a  petition 
setting  forth  that  they,  with  the  mlnw  <dm- 
dren  of  Albert  Louis  Frledrich,  who  are 
I.aura  E.  Frledrich,  Mllford  Frledrich,  Ed- 
win B.  Frledrich,  Robert  L.  Frledrich,  and 
Stella  Frledrich,  wen  owners  In  common  of 
the  property  of  the  soccession. 

Of  real  estate  the  succ^slon  consists,  as 
before  stated,  of  seven  different  pieces  of 
property,  situated  in  New  Orleans. 

A  family  meeting  was  convened  on  behalf 
t»f  the  Interest  of  the  minors  before  named, 
and  advised  that  the  property  could  not  be 
divided  in  kind,  and  that.  In  consequence,  It 
was  necessary  to  sell  the  property  at  public 
sale,  in  order  to  effect  a  partition,  and  fix 
the  terms  and  conditions  of  the  sale.  The 
proceedings  were  duly  homologated,  and  a 
Judgment  rend«'ed  decreeing  the  sale  for 
purpose  of  a  partition. 

Prior  to  holding  the  family  meeting,  ex- 
perts had  been  appointed,  and  they  recom- 
mended that  the  property  could  not  very 
well  be  divided  in  kind.  And  prior  to  this 
an  inventory  had  been  made  shewing  what 
property  oomposed  the  aswti  ot  the  aucces- 

SlOB. 

To  this  point  we  consider  the  proceedings 
regular  enough.  The  attacks  made  upon 
them  are  neither  sustained  by  law  nor  fact. 

We  come  to  the  objection  urged  to  the  par- 


tition of  one  lot,  and  the  Indstence  that  aU 
the  lots  should  have  been  partitioned. 

Whatev^  may  be  the  rights  of  parties  U 
urged  when  application  Is  made  for  the  psrtl- 
tlon,  we  feel  certain  that  as  l>etween  the  buyer 
and  the  owners  It  Is  not  an  irregularity,  even 
if  It  be  an  Irregularity  between  the  parties. 

No  one  complains  the  Judgment  ordering 
the  property  to  be  sold  lias  become  -  final. 
Third  persons  have  no  interest  to  raise  the 
objection  raised  here.  The  buyer  here,  we 
have  seen,  was  a  third  person.  The  adjndl- 
catee  of  the  property  c^talnly  has  no  good 
ground  upon  which  to  object.  Hie  powlblUtr 
of  lltlgatKm  does  not  suggest  itself.  The  pro- 
ceedings are  regular  as  to  the  <me  lot  Mrs. 
Thalsheimer  bought  She  Is  not  concerned  In 
the  other  lots;  whether  they  are  Irregularly 
divided  or  not  divided  at  aU  is  notliing  to  ber. 

After  a  most  carefnl  examination  Into  their 
merits,  we  have  concluded  that  the  Issnee 
presented  by  defendant  in  mle  have  none, 
and  that  the  Judgment  shoold  be  affirmed. 

For  reasons  assigned  It  la  affirmed,  at  ap- 
pelUnW  costs. 


(lu  1 

N6.  14,806. 
rORSHAN  et  al.  v.  aiAOH  «t  it 


m 


(Supreme  Coart  of  Louisiana.  Nov.  16,  1903.) 

SALB  —  CONSTRUCTION    OF    CONTRACT  —  BB- 
TAININO  TITLJS-PEtRFORMANGB. 

1.  Where  a  logging  contract  was  sold,  and 

a  logging  ontfit  was  agreed  to  be  sold  where- 
with to  carry  out  the  loning  contract,  at  a 
lump  [ffice  for  both,  and  ootta  were  delivered, 
the  price  being  p»able  unconditionally  at  a 
fixed  date,  but  no  date  being  fixed  tor  the  car- 
rying oat  of  the  agreement  to  sell,  nor  any 
stipulation  made  for  the  payment  of  rent  or 
other  indemnity  for  the  nse  of  the  lo^^ng  out- 
fit, consisting  of  oxen,  wagons,  etc..  Mid,  ttiat 
the  contract  was  a  sale  of  the  logging  outfit, 
notwithstanding  a  stipalation,  inserted  for  tbe 
security  of  tbe  vendor,  that  the  outfit  should 
continue  to  be  the  property  of  the  vendor  un- 
til the  log^ng  contract  had  been  carried  out 
and  the  price  of  the  sale  paid. 

2.  As  expressly  provided  by  the  Code,  tiie 
possibility  or  impossibility  ot  performing  a 
contract,  so  that  Hie  contractor  should  be  re- 
leased, must  be  determined,  not  by  the  means 
or  abilit7  of  the  party  to  fulfill  his  agreement, 
but  by  the  natore  of  the  thing  which  forma  the 
object  of  IL 

3.  When  three  pereons,  of  whom  two  are  ex- 
perienced  tlmbermen.  buy  a  logging  contract 
end  Jogging  outfit  after  inspection,  and  after 
full  opportunity  for  careful  and  tboroueb  in- 
spection, the  purchasers  cannot  be  reUeved 
tTom  their  contract  on  the  plea  that  the  oxen 
composing  the  ootfit  were  la  tmd  condition, 
and  that  the  quantity  and  the  distance  of  the 
timber  were  misrepresented,  especially  where 
any  representations  tbat  may  have  been  made 
regarding  the  quantity  of  the  timber  did  not 
purport  to  be  based  upon  a  conqiutation  made 
by  experts. 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  D^iia 
Miller.  Judge. 

Action  by  Neil  Foreman  and  others  against 
Frank  Mace  and  others.  Judgment  for  plaiB* 
tuts,  and  defendants  apiwal*  Uodllled. 
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McG<^  Jb  M<«.  for  alvelliiiito.  Bead  & 
Stewart;  for  appellees. 

PBOVOSTY,  J.  The  defendants  Mace  and 
Brantley  had  a  logging  contract  They  liad 
also  a  logging  outfit,  with  which  they  were 
carryiBg  out  the  log^ng  contract  They  sold 
both  to  plalntUCs,  the  plalntltrs  obligating 
tbemselves  to  carry  out  the  logging  contract 
This  sale  Is  now  songlit  to  be  annulled  la  tli» 
present  suit 

We  might  as  well  dispose  preliminarily  of 
the  Qoestton  raised  by  plaintiffs  as  to  wbetii- 
er  file  contract  was  a  sale  of  the  outfit  or 
merely  an  agreanent  to  sell  it  at  a  future 
time.  The  InstrumMit  evidencing  the  con- 
tract recites,  in  substance,  as  follows: 

That  Prank  Mace  and  Ia  S.  Brantley  sell 
to  Neil  Foreman  &  Co.,  a  partnership  com- 
posed of  Nell  Forsman,  Robert  Trousdale, 
and  John  Hollander,  their  logging  contract 
and  obligate  themselTSS  to  deliver  their  log- 
ging outfit  The  logging  contract  Is  described 
and  annexed.  .  It  contains  a  full  description 
of  the  lands  upon  which  the  timber  stood, 
tbe  description  being  accordliig  to  the  marks 
of  tbe  United  States  surreys. 

That  it  Is  understood  and  agreed  that  the 
title  and  full  ownership  of  tbe  said  outfit 
shall  be  and  remain  In  tbe  said  Mace  and 
Brantley  unUl  the  full  sum  of  96,900,  with 
all  accrued  interest  and  attorney's  fees.  If 
any  there  be,  as  herein  stipulated,  shall  have 
been  paid  to  the  said  Mace  and  Brantley, 
and  until  the  said  Neil  Forsman  &  Oo.  shall 
have  completed  to  the  satisfactifm  of  the 
said  Mace  and  Brantley  all  the  terms  and 
conditions  of  the  "said  logging  contract" 

That  It  Is  farther  agreed  that  the  said 
Fonman  &  Oo.  shall  begin  the  p^orm- 
ance  of  said  logging  contract  at  once,  and 
diligently  pursue  same  until  falfllled,  and 
In  doing  so  shall  use  omtlnuoasly  the  said 
logging  ontflt  and  shall  nee  said  outfit  for 
no  otiier  purpose,  nor  remove  It  from  Its 
present  location, 

"That  the  consideration  of  this  transfer 
la  96,600,"  payable  as  follows:  9500,  No- 
vember 1.  1902;  9500^  December  1,  1002; 
9S00,  January  1,  1008;  9400  on  the  Ist  of 
each  of  the  months  of  February.  March, 
April,  May,  June,  July,  August  September, 
October,  November,  and  December,  1903,  and 
January,  1904;  and  $200,  February  1,  1901. 

"Tbat  the  said  Neil  Forsman  &  Co.,  as 
evidence  of  said  Indebtedness,  have  tbiB  day 
executed  their  sixteen  promissory  notes,  of 
even  date  herewith,  September  80,  1902,  toe 
the  sum  above  specified,  and  maturing  at  the 
dates  named,  bearing  8  per  cent  per  annum 
interest  from  date,  and  10  per  cent  addition- 
al for  attorney's  fees.  In  case  the  notes  are 
placed  in  the  bands  of  an  attorney  for  col- 
lection after  maturity, 

"It  Is  understood  and  agreed  that  should 
tbe  notes,  or  any  one  of  them,  ber^  describ- 
ed, not  'be  paid  at  their  matnrl^.  or  any  of  tbe 
stipulations  contained  in  this  contract  or  the 


contract  marked  B^ilbit  A,  not  be  &lthfu!ly 
performed  by  the  said  Nell  Forsman  &  Co., 
In  that  event  all  of  said  notes  shall  become 
at  once  due  and  exigible,  and  the  said  Mace 
and  Brantley  shall  have  the  option  to  sue 
on  and  collect  all  of  said  notes  at  one  and 
the  same  time,  or  take  possession  of  the  log- 
ging outfit  and  complete  the  contract  here- 
to attached  and  marked  E&chlblt  A  (which  la 
the  lagging  contract).  In  which  event  any 
sums,  paid  by  Nell  Forsman  &  Oo.  shall  be 
declared  forfeited  as  liquidated  damages  for 
said  failure. 

"And  the  said  N^  Forsman  ft  Oa  bind 
themselves  to  faithfully  perform  each  and 
every  stipulation  of  the  contract  between  the 
said  Mace  and  Brantley  and  the  Hodge  Feocs 
&  Lumbo-  Oow,  LIm.  [the  logging  contract, 
hereto  attached  and  marked  Bitaibtt  A.** 

We  think  that  this  contract  evidences  a 
sale  of  the  onlflt  The  thing  and  price  are 
agreed  npoo,  and  delivwy  is  made,  and  tbe 
transferees  subscribe  an  unconditional  and 
absolute  obligation  to  pay  the  jftioe.  There 
la  but  one  lump  price  tox  tfa«  tog^ng  con- 
tract and  the  outfit  togedier,  not  a  sqwrate 
l^rloe  for  each;  so  thal^  it  Hiere  was  not  a 
sale  of  the  outfit,  tbwe  also  was  not  a  sale 
of  tbib  contract,  and  It  la  not  pretended  that 
there  was  not  an  out  and  out  sale  of 
the  contract  N^  Forsman  ft  Co.  are  to 
have  the  me  of  th»  outfit  without  anything 
being  said  as  to  rent  or  indemnity  fw  such 
use,  or  for  any  wear  and  tear  or  othw  loss. 
Had  any  of  the  oxen  died,  or  any  other  part  of 
the  outfit  been  lost,  the  loss  would  clearly 
have  bad  to  be  borne  by  Nell  Forsman  ft  Co. 
All  this  would  go  to  show  that  In  the  con- 
templatlon  of  the  contract  they  were  to  be 
the  owners.  No  date  la  fixed  for  the  future 
sale  of  the  outfit,  but  the  Idea  Is  that  the 
consummation  of  the  transaction  shall  re- 
sult automatlGally  from  the  payment  of  the 
price  and  the  falfillment  of  tbe  logging  con- 
tract The  stipulation  for  Hbs  continued  own- 
ership of  Mace  and  Krantley  was  dearly 
nothing  mote  than  a  mere  devtce  to  serve 
as  security  both  for  the  payment  of  the 
price  and  the  carrying  out  of  tbe  logging 
contract,  and  waa  In  the  nature  of  a  condi- 
tion whldb  the  vendors  could  at  any  time 
watvot  leaving  the  sale  unconditional  and  al>> 
solute. 

Taking  fbB  c<mtract  flwa,  to  have  been  a 
sale  of  the  loss^  outfit  as  "^1  as  of  the 
l<^l^g  contract  we  pass  to  the  consldmi- 
tion  of  tbe  grounda  on  which  the  annulment 
of  tbe  sale  la  donanded.  It  Is  alleged  that 
the  consent  of  plaintiffs  to  the  contract  was 
Induced  by  the  fraud  of  the  defendants,  who 
grossly  exaggerated  ^e  quantity  of  the  tim- 
ber to  be  hauled,  and  represented  the  haul 
to  be  much  shorter  and  the  outfit  to  be  In 
much  better  condition  than  was  true;  also 
that  the  execution  of  the  logging  contract 
was  ImpoBirible;  also  that  the  defendants  fail- 
ed to  d^ver  the  outfit 

The  last  two  grounds  are  easily  disposed 
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of.  The  erldence  shows  that  the  outfit  was 
duly  delivered,  exe^  two  oxen,  and  that 
plaintUTs  were  folly  Informed,  at  the  time 
of  the  csEecatlon  of  the  contract,  that  four 
of  title  oxen  bad  strayed  off  and  were  misBlng. 
and  would  have  to  be  dftllvered  later.  Of 
coarse,  the  defendants  mnst  deliver  these 
two  oxen  or  pay  for  them,  bnt  Qielr  absence 
Is  not  ground  for  aimulUng  the  contract  We 
think  the  decided  preponderance  of  the  testi- 
mony shows  that  defendants  truthfully  rep* 
resented  the  number  of  the  oxen.  As  to  the 
imposslblUty  of  carrying  out  the  contract, 
the  thing  may  be  Impossible  to  the  plalntUEs 
because  of  their  lack  of  means,  bnt  the  car- 
rying out  of  this  contract  to  haul  and  deliv- 
er a  certain  quantity  of  logs  cannot  be  said 
to  be  Impossible,  within  the  meaning  of  Qie 
article  of  the  Code  which  absolves  the  con- 
tractor who  bas  undertaken  a  contract  either 
morally  or  physically  Impossible.  The  arti- 
cle Itself  (article  1891)  explains  that  **the 
possibility  mnst  be  determined,  not  by  the 
means  or  ability  of  the  party  to  folflll  bis 
agreement,  but  by  the  nature  of  the  tiling 
which  fums  the  object  of  it'* 

Aita  reading  and  caxefolly  weighing  the 
evidence  pro  and  eon  the  other  grounds  of 
nnlUty.  we  are  not  satisfied  that  the  ftand 
complained  of  has  been  made  out  Two  of 
the  plaintiffs  were  ezp»4enced  tlmb«men. 
They  were  taken  to  the  logging  cami^  and 
afforded  the  fullest  kind  of  opportunity  to 
examine  and  be  Informed  as  to  the  condition 
of  thft  oxen,  and  as  to  the  location  and  quan- 
tity of  tbo  timber.  By  so  simple  a  thing  as 
looking  at  the  map  of  the  pariah  they  could 
have  known  of  the  distance.  They  went 
over  the  land  to  look  at  tiie  timber,  and  If 
they  did  not  go  over  all  of  It  they  have  bat 
themselves  to  blame.  We  tiiink  the  case  is 
folly  covered  by  paragraph  8  of  article  1847, 
Civ.  Code,  reading  as  follows:  "A  false  a»> 
sertlon  as  to  the  valoe  of  that  whldi  Is  the 
object  of  the  contract,  Is  not  such  an  artifice 
as  will  Invalidate  the  agreement,  provided 
the  object  Is  of  snch  a  natnre  and  Is  In  such 
a  situation  that  h^  who  is  Indoced  to  caa- 
tract  by  means  of  the  asserttrai,  ml|^t  with 
ordinary  attention  have  detected  the  false* 
hood;  he  sliall  that  be  sopposed  to  Iiave  been 
Inflnenced  more  by  his  own  Jodgment  than 
the  assOTtlon  of  the  other." 

It  may  be  that  defendants  did  not,  though 
they  say  th^  did,  inform  plaintiffs  that  the 
timber  had  been  estimated  by  an  expert,  and 
the  quantity  fixed  at  6,000,000  feet:  and  it 
may  be  they  did^  though  they  say  they  did 
not,  Uil  plaintiffs  that  In  th^  opinion  the 
timber  woold  cot  18,000,000  feet;  bat  the 
field  was  as  wide  open  to  plaintiffs  as  to  de* 
fendants  to  make  estimates  on  the  timber. 
It  is  not  pretended  that  this  estimate  tit  18,- 
000,000  feet  was  given  as  the  result  of  an 
examination  made  by  nperts. 

If  tiie  oxen  are  as  bad  off  as  plaintiffs  and 
some  of  th^  vrltnesses  depict  them,  plain- 
tiffs bare  bnt  thanselves  to  blame  for  buying 


them.  Tli^  wen  glrat  a  foil  opportunity 
to  inspect  than. 

The  ivep(mdmnce  of  the  evidence  is  that 
In  iq>eaklng  of  the  haul  tfao  defendants  had 
reference  to  the  avwage  haul,  not  to  the  far- 
thest haul.  A  glance  at  the  map  (and  plaln- 
tlffa  do  not  deny  that  they  were  advised  by 
the  defendants  to  get  me,  and  they  had  ten 
days  in  which  to  do  so)  would  have  shown 
at  once  what  the  furthest  haul  was. 

That  the  plaintiffs  made  a  most  disadvan- 
tageous contract  there  can  be  no  doubt  But 
tibey  appeal  In  vain  to  the  courts.  The  courts 
can  only  enforce  the  contract  as  made.  The 
nmtract  Is  the  law  of  the  case,  and,  tiiough 
it  happens  to  be  a  hard  law.  it  must  be  en- 
forced neverthtiess. 

By  way  <^  reconventional  demand  the  de- 
fendants show  that  by  reastm  ftf  the  failure 
of  the  plaintiffs  to  carry  out  tiie  logging  con- 
tract  and  to  pay  the  notos  as  agreed  all  the 
notes  have  become  due  and  are  secured  by 
vendOT's  privilege  on  the  outfit  They  show 
further  that  as  additional  securtty  for  the 
payment  of  the  notes  and  of  the  otecatlon  of 
the  logging  contract  the  plalntUb  transferred 
certain  real  estate  to  <Hie  H^man  W.  Book; 
fliat,  plaintiffs  having  abandoned  the  logging 
outfit,  defendants  had  to  teke  charge  of  and 
care  for  the  same  at  expense  <^  f51  or 
|52  per  week;  and  that  this  opense  Is  pzop: 
erly  chargeable  to  plaintiffs.  They  pray 
Judgment  ca  the  notes  and  for  the  10  per 
cent  attorney's  fees,  and  for  recognition  of 
the  vendor's  privilege  on  the  outfit,  and  for 
the  amount  of  the  expenses  Incurred  in  keep- 
ing and  taking  care  of  the  outfit;  and  Ihey 
pray  that  Herman  W.  Book  be  dted,  and 
that  the  property  scrid  to  him  be  ordered  to 
be  seized  and  sold  to  satisfy  the  Judgment 
herein. 

As  the  logical  consequence  of  the  rejection 
of  plaintiffs'  demand,  there  must  be  Judgment 
snstalnli^  this  reconventional  demand. 

One  of  the  plaintiffs  worked  for  a  few 
days  at  carrying  oat  the  logging  contract 
and  then  abandoned  It  Whether  tliia  was 
because  of  the  discovery  that  the  contract 
was  a  difficult  one  to  carry  out  or  because  of 
a  disagreement  among  the  members  of  the 
firm  in  ctranection  with  another  branch  of 
their  business,  is  not  certain.  Then  another 
of  the  plalntlffB  undertook  to  carry  ont  the 
logging  contract,  and  wwked  at  It  toe  about 
a  month,  and  in  turn  gave  up  the  ondOTtafc- 
ing.  apparently,  however,  more  because  of 
\a<A  of  funds  than  because  of  the  reasons 
now  set  up  tor  annnlllng  the  contract  Then 
the  plaintiffs  threw  up  the  contract  alto- 
gether, and  abandoned  the  outfit  learinff  it 
to  shift  for  Itself. 

Herman  W.  Rook  answers  tliat  ''the  prop- 
erty described  in  defendants'  answer  was 
deeded  to  htm  at  the  request  of  both  plain- 
tiffa  and  defendants,  as  evidenced  by  the 
deeds  hereto  annexed,  under  the  terms  and 
conBlderatlons  as  set  forth  to  the  h«eto  an- 
nned  counter  letters,  and  that  he  has  no 
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personal  tnterest  In  tlw  iwoperty  other  vilse 
tlian  mm  ibown  by  tbe  annezeA  docmnentB.** 
The  docnmento  tnpport  tta  allofatliiu  of 
fUa  answer. 

There  b^ng  no  proof  of  tbe  Tmlue  of  the 
two  oxen  not  ddlrered,  we  hare  to  choose 
between  remanding  the  case,  In  order  th&t 
tbe  trial  court  may  fix  UiIb  value,  and  fixing 
ttie  value  omeelvea  from  onr  own  taiowl- 
edge.  We  will  adopt  the  latter  cooxm^  and 
flz  tbe  amovnt  at  9^00^,  annonndng  at  the 
same  time  that  on  complaint  from  eitber 
party  we  will  amend  the  Judgment,  and  re- 
mand the  case  Cor  tbe  flidng  ^of  tfala  value. 

It  iB  tfaer^ne  loderedk  adjudged,  uid  de- 
creed that  there  be  Jndgmoit  aetttng  aalde 
the  judgment  appealed  from;  condemning 
defendanta  In  ffAiSo  to  pay  to  Uw  idalntifls 
the  aam  of  $6,782.  with  8  per  cent  per  an- 
nom  Interest  from  September  SO^  19^  and 
10  per  cent  upon  the  aggregate  of  said 
amoiBt  In  attorn^'a  feea;  reoognlilng  de- 
fmdanti^  vendor's  privilege  for  said  amount, 
lees  attoniey'B  fees,  tqpon  the  logging  outfit  In 
qneatlon;  ordering  tbe  said  outfit  as  well  as 
the  real  estate  desolbed  in  defendants'  an- 
swer as  having  been  sold  to  Herman  W. 
Book,  be  seized  and  sold  to  satisfy  this  Judg- 
ment; condemning  plaintiffs  In  soUdo  to  pay 
to  the  defendanto  f 243  for  expraue  oi  keep- 
ing outfit  m>  to  date  of  the  trial  In  the  lower 
court,  and  reservliur  to  defendants  the  right 
to  sue  for  any  further  expenses  incurred  In 
the  keeping  of  eald  outfit;  allowing  to  the 
plaJntlfrB  a  credit  of  <100  as  of  date  Septem- 
ber 9CK  1902;  and  condemning  plalntltrB  to 
pay  the  costs  of  both  courbb 
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STATB  T.  BOBEBrraON. 

(Biqireme  Coart  of  Louisiana.   Not.  16,  1903.) 

CBIMINAL  LAW  —  EVIDENCE  —  CONFESSIONS— 
OBJBCTIONS—BXAHINATION  OF  WIT- 
NESSES. 

L  The  evidence  does  not  prore  that  defend- 
ant was  iQtimidated,  or  tnat  his  confession 
was  not  free  and  Tolnntary.  There  was  no  In- 
dncement  held  out  to  defendant  to  omfeas. 
Tbe  contasion  was  pn^Mvly  admitted  hi  ert* 

2.  Olijection  ta  the  admlsidlilllty  should  be 
made  St  the  time  that  the  witness  testides  and 
s  bill  of  exception  Is  reserred.  It  is  not  time- 
ly to  nree  tbe  obje<ttion  on  motion  for  new 
mal,  ana  then  to  take  a  bill  of  exception. 

3.  The  examination  of  witnesses  had  been 
ctosed;  It  was  a  matter  «t  discretion  with  the 
district  Judge  to  rei^en  It  at  tiiat  stegs.  It 
does  not  appear  that  Us  discretion  was  Im- 
properly exercised. 

4.  In  ordinary  cases  tiie  witness  ought  to  be 
examined  as  to  facts  only,  and  not  as  to  any 
Bpinion  or  conclusion.  A  witness  most  not  be 
examined  in  chief  as  to  bis  belief  or  persna- 
rion.    Starkie  on  Evidence,  p.  172. 

Tbe  teBtimony  was  not  admissible,  as  It  was 
a  mere  opinion  or  a  snSpicion  of  defendant's 
gnllC  Tbe  fact  ^at  tbere  was  a  greasr  spot 
on  defendant's  coat  was  admissible  as  part  of 
the  rer  sentsp.  if  germane,  but  not  the  infe|^ 

lA;  ass  OMataa  Law.  nL  lb  OsM.  1%,  tima 


ence  of  guilt,  or  snsi^on  of  guIK,  m  belief  of 
guilt  of  the  defendant 

S.  AdmiMible  and  Inadmhuible  eridence  wen 
embraced  fn  one  sentence  (and  generally  sen- 
tences are  not  broken  or  faiterropted)  when  ad> 
mitted.  Here,  because  trC  en  opposing  rule, 
part  of  tbe  sentence  was  not  admissible— that 
part  which  begins  with  the  words  "I  beliere.** 

The  other  point  raised  about  taking  down  all 
the  testimony  haa  no  merit  Tbe  point  with 
reference  to  dates  as  fixed,  regarding  the  Jury, 

S resents  no  ground  reqoirlng  decision,  as  the 
efendant  will  bare  to  appear  before  another 
Jury  drami  for  another  term. 
(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Oourt  Parish  of  Iberia;    T.  Don  Foster, 

Judge. 

Dudley  Kobertson  was  convicted  of  bur- 
glary, and  appeals.  Reversed. 

J.  B.  Davis,  for  appellant  Walter  Gulon, 
Atty.  Gen.,  and  Edward  Broussard,  Dtat 
Atty.  (Lewis  Onion,  of  eonna^,  for  tbe  Stats. 

BBBAUZ,  J.  The  defendant  Dudley  Bob- 
ertBon,  was  Indicted  by  the  grand  Jury  «t 
Iberia  on  ma  Sd  day  of  Jna^  1008,  for  fa- 
imloasl^  and  bnrglariOQBly  breaMi^  and  en- 
tering In  the  nlglittfme  the  bnlldlng'ln  vMdi 
J,  3.  OUasBon  has  Ua  store.  He  was  put  on 
trial  on  the  12tb  ot  June,  1906.  After  hear- 
ing had  be  was  found  guilty  of  "breaking 
■nd  ratwlng,"  under  section  800  of  the  Be- 
Ttsed  Statntes  ot  1879.  His  puntriimait  was 
assessed  by  the  trial  judge  at  four  years  In 
tbe  penitentiary.  From  the  vwdlet  and  sen- 
tence be  appeals. 

The  first  bill  ot  esBOfOon  waa  reserved  aft- 
er tbe  verdict  had  been  rendered,  and  eon- 
tains  tbe  romplalnt  that  his  (defendant's)  con- 
f  esabm  of  gulU  used  against  tabn  at  the  trial 
was  extorted  by  fear  and  vtolence  white  he 
wae  tn  custody  some  tight  miles  distant  from 
tbe  Jail,  whOTe  he  was  held  in  custody  abont 
a  day  and  a  half;  It  appearing  to  him  that 
he  would  never  be  taken  to  Jail  unless  he 
confessed  guilt  and  that  his  confession  was 
forced  iqion  him  as  a  mattw  of  self-preserva- 
tion. 

The  substaDCe  of  tbe  narrative  of  the  trial 
Judge  on  this  point  Is  that  the  accused  was 
taken  to  the  store  It  was  suspected  he  had 
burglarized,  and  where  he  bad  worked  for 
some  time.  He  was  kept  there,  although  not 
under  physical  forces  and.  Jtist  before  start- 
ing for  the  Jail  In  a  huggf  with  a  deputy 
sheriff,  he  eobfessed  that  be  had  committed 
the  crime. 

The  trial  Judge  further,  in  sutkstanee.  states 
that  due  foundation  was  laid,  and  that  no 
objection  or  Mil  of  exception  waa  made  or 
reserved;  that,  In  his  charge  totbo  Jury,  he 
stated  that  the  law  was  caottous  and  exact- 
ing In  permitting  confessions;  and  that  If 
they  believed  the  confession  was  the  result 
of  threats  and  consequent  fear.  It  was  within 
their  province  not  to  give  It  considerati(m 
In  finding  their  verdict. 

We  ase  Informed  .bf  the.  leeotd  Hut  tbe 
defendant  failed  to  take  a  bin  nf  «EOiptlftnB 
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to  the  mllng  of  tbe  trial  Jndge  admltttag  the 
ooafesaion.  We  are  further  iDformed  that  do 
objection  was  made  at  all,  and  that  the  evi- 
dence of  the  confession  was  admitted  with- 
out objection.  It  Is  well  settled  by  repeated 
dedsions  that  errors  in  ruling  on  criminal 
matters  are  available  on  appeal  only  by  ex- 
ceptions. A  defendant  cannot,  as  In  this 
case,  take  the  chances  of  an  acquittal,  by 
permitting  the  evidence  fb  go  to  tbe  Jnry 
wlthont  objection,  by  directing  tbe  Jury's  at- 
tention arguendo  to  the  Illegality  of  Its  ad- 
mission, and,  if  the  Jury  find  a  verdict  of 
guilty,  then  bring  up  the  point  on  appeal 
by  exception  taken  to  the  ruling  on  the  mo- 
tion for  pew  trial.  This  view  is  clearly  laid 
down  In  the  books.  None  the  less,  ex  gratia, 
we  have  gone  a  step  further,  and  have  given 
due  consideration  to  defendant's  contention 
that  he  was  influenced  by  threats  and  vio- 
lence to  make  tbe  confession.  The  record 
of  the  facts  does  not  sustain  that  contention. 

We  have  not  before  as  any  evidence  of 
any  actual  duress  xatAet  which  tbe  defendant 
was  placed  at  any  time  prior  to  hia  making 
the  confession.  We  have  seen  that  his  asser-' 
tlon  In  the  bill  of  exception,  regarding  in- 
tlmidatloa,  taken  to  the  court's  ruling  on 
motion  for  new  trial,  la  not  sustained  by  the 
narrative  of  the  trial  Judge,  made  part  of  the 
bill  of  exception,  nor  Is  It  sustained  by  any 
evidence  whatever. 

Tbe  record  does  not  show  that  there  was 
any  threat  of  harm,  or  any  promise  what- 
ever. It  does  not  appear  that  anything  at  all 
was  said  to  the  defendant  to  Induce  him  to 
confess.  The  fact  that  he  was  at  the  store 
where  he  liad  been  employed,  and  under  some 
surveillance,  as  we  Infer,  was  not  a  threat 
and  intimidation,  of  itself.  Detaining  him  at 
this  store  does  not  have  the  appearance  of 
having  been  entirely  proper,  and  yet  It  la 
not  cause  to  exclude  the  confession  which  be 
choae  to  make,  and  which  was  permitted  by 
bim  to  go  to  the  Jury  without  objection,  and 
wltliout  reserving  a  bill  of  exceptions. 

A  confession  without  threat  or  promise  Is 
admissible  in  evidence,  although  the  defend- 
ant was  in  custody.  Btate  v.  Alphonae,  84 
La.  Ann.  8;  State  v.  Perkins,  81  La.  Ann. 
192;  State  v.  Hash.  12  La.  Ann.  805. 

If,  as  defendant  asserts,  his  mere  detention 
at  the  store  he  is  charged  with  having  bmv 
glarised  was  enough  to  cause  him  to  appre- 
hend l>odlly  harm,  be  has  failed  to  prove  that 
fact,  and  therefore  It  cannot  be  considered  aa 
ground  that  hla  confession  was  not  free  and 
TOluntaiy. 

We  pass  to  tbe  consideration  of  the  next 
bill  of  exception,  wblch  shows  that  the  di»- 
frlct  atb»*ney  lud  closed  the  case  In  chief; 
the  defendant,  then  opening  his  case,  otTered 
himself  as  a  witness,  and  testified;  and,  after 
full  examination,  he  was  cross-questioned  by 
the  district  attorney,  and  asked,  "Did  you 
not  tell  Mr.  Arantlal  Segura  that  you  bad 
taken  the  mon^  to  bar  ft  bedr  which  de* 
Cndant  denied 


Arantlal  Segura,  the  last  witness  for  tbe 
state,  was  called,  and  testided  that  the  ao- 
cosed  had  said  to  him  that  he  had  taken 
the  money  to  buy  a  bed,  but  that  be  did 
not  need  tbe  money,  as  he  would  have  a  free 
bed.  The  witness  Segura  (to  copy  from  the 
bill  of  exceptions)  said  "that,  juat  before 
leaving  with  the  accused  In  tbe  buggy,  the 
accused  was  tied,  and  was  brought  to  town 
tied  up." 

Defendant's  counsel  crosa-questioned  this 
witness  as  to  "how  the  accused  was  tied, 
and  what  limbs  were  tied." 

Tbe  witness  then  retired  from  the  stand, 
with  the  consent  of  counsel  for  tbe  atato 
and  defendant;  both  having  stated  that  they 
had  no  further  queatlona  to  ask. 

"The  sbite  announced  its  case  dosed,  and 
defendant  did  the  same.  Tbe  state  waived 
opening.  Counsel  for  defendant  then  offered 
to  Introduce  accused  as  a  witness  in  rebnt- 
tal."  On  objection  the  court  ruled  tbat  tba 
case  should  not  be  reopened. 

The  facta  were  brought  before  tbe  Jury— 
the  affirmation  of  the  one.  and  the  denial  ot 
the  other— and  it  does  not  appear  that  ther* 
was  necessity  for  re-«xaminatlon  of  the  wtt- 
nesa. 

Moreover,  the  examination  had  been  ckM- 
ed.  Under  the  circumstances,  the  ruling  was 
correct  From  the  text  of  Law  of  Witnesses 
by  Bapalje,  p.  420:  "Here,  also,  the  mle  la 
that  the  re-examlnation  of  a  witness  is  with- 
in tbe  discretion  of  tbe  primary  court,  and 
cannot  be  reviewed  by  an  appellate  court"* 

No  point  Beema  to  have  been  made  re- 
garding the  tact  tliat  the  defendant  was  tied. 
We  muat  assume,  vrithout  evidence  to  tbe 
contrary,  that  there  was  necessity  for  the 
officer's  action  in  thus  tying  the  defendant 

The  defendant  should  not  be  subjected  to 
unnecessary  restraint  Bestralnt  la  not  av 
illegal  act  when  there  Is  cause. 

This  brings  us  to  another  bill  of  exceptions, 
showing  that  a  witness  Derouen)  was  asked 
to  state  what  he  knew  about  the  case,  and 
tbat  he  stated  words  of  a  conversation  held 
by  witness  with  a  third  person  in  presence 
of  defendant,  showing  by  said  conversation 
why  the  witness  believed  the  accused  guilty, 
all  of  which,  with  ruling  of  the  court,  la 
shown  by  the  note  of  evidence  marked  **A,* 
made  part  of  the  bill  of  exc^tlona. 

Tbe  statement  of  tbe  eovrt,  nnqnestlonably 
correct,  la: 

"Witness  testified  that  he  heard  of  ttie  af- 
tair  from  Norrea  and  the  accused,  and  aaked 
the  accused,  *Dudley,  did  you  do  that  steal- 
ing?* to  which  Dudley  replied,  'No;*  tbat 
Norrea  was  then  present  At  that  time  Nor- 
res  said:  *LoofcI  be  has  grease  on  his  coat 
pocket  I  believe  It  is  him.' 

"Counsel  for  the  accused  objected  In  time^ 
as  relates  to  tliis  objection,  to  any  conversa* 
tlon  or  statement  between  witness  and  Nor- 
res,  for  the  reason  that  they  are  of  no  ef- 
fect, and  matter  of  opinion  of  tbe  wttneaa^ 
anA  1^  naaon  oC  tbetr  lUbilUy  to  mate  A 
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false  impreaaloa  nptm  the  jmy*  aad  oot  legal 

evidence." 

"Tbe  court  orerraled  the  obJeeUfm  made 
by  tbe  defendant  on  tbe  gnmnd  tbat  tbe  an- 
swer of  witness  does  not  purport  to  be  any 
conTersatlon  between  Norres  and  blmself .  It 
only  Indicates  tbat  Nwres  said  be  saw  some 
grease  spots  on  accnaed's  coat  It  baa  no 
tendency  to  show  any  conversation  between 
Nmx«s  and  witness  oat  of  llie  presons  of  tbe 
accused,  and  Is  mtxtAj  a  statement  tesUfled  to 
by  bim  as  to  wbat  Norres  saw  on  the  acensed, 
Indieatlxv  a  sn^cion  ttiat  he  vas  tte  man." 

We  axe  constrained  by  rule  of  evidence  to 
fbn  Gonclnalon  that  as  relates  to  Ibe  gvUt  or 
Innocence  of  tbe  accused,  he  la  expected  to 
meet*  and  must  meet,  all  Ic^  testimony  re- 
lating to  facts,  but  that  a  wltneas  cannot 
be  heard  to  state  bis  <q>Inion  regarding  tbe 
gnlit  or  the  Innocence  of  the  acensed. 

Tbe  argument  for  tbe  state  Is  that  Ibe  «▼!- 
denee  -ma  admissible  to  abow:  greasy  spots. 
If  Gonnected  with  title  ease  tat  any  way,  we 
also  thtaik  It  was  admlssibla 

If  stains  on  bla  clothing  are  admissible 
vben  a  defendant  la  charged  with  murder, 
a  greasy  not  la  admissible  In  a  case  anch  aa 
ho^  It  It  goes  toward  showing  that  tbe  de> 
feodant  has  stolen  or  has  committed  bar- 
gljtxy.  But  we  cannot  go  any  further  on  this 
line.  If  a  witness  identlfles  the  spot,  and 
then  Bays,  '*I  believe  the  defendant  ia  guilty 
of  the  Clime,**  or  words  to  tbe  effect,  tbe 
additional  statement  la  not  admissible. 

Opinion  testimony  as  to  guilt  or  innocence 
Is  not  admisdbia 

There  was  an  Inference  regarding  tbe  spot 
which  It  was  necessary  to  leave  to  the  Jury 
—whether  or  not  tt  tended  to  convict— and 
tUs  without  evidence  of  tbe  ivlnitMi  ot  the 
witness* 

We  agree  witb  the  Attorney  General  and 
tbe  judge  of  tbe  district  court  tbat  there  Is 
no  law  requiring.  In  criminal  cases,  that  all 
the  evldnce  an  the  trial  shall  be  taken  In 
writing. 

We  do  not  tbink  It  neeeasary  to  pass  iqton 
file  oUier  point  raised,  aa  It  is  no  longer  of 
any  possible  moment;  tbe  case  being  re- 
manded to  be  tried  by  another  Jury. 

For  reaaons  assigned,  the  Jn^ment  ap- 
pealed ftom  la  avoided,  annulled,  and  revers- 
ed, and  the  case  is  remanded  for  trial  In  «e- 
cordanoe  with  vlewa  liere  expressed. 


No.  14,622. 
Buecesdon  of  WINTZ, 


CSupreme  Coort  of  Louisiana.    Dec.  1,  1902.) 

APPBAIf— HOnON  TO  DISMISS  —  DBTOLUTIVB 
APPEAL— ADMINISTRATOR— APPOINTMENT 
ON  MOTION  TO  DISMISS. 

1.Tbe  court  may  In  Its  dlacretlon  defer  the 
qnestion  as  to  whether  tt  baa  all  the  docameotB 
needful  to  the  review  of  the  iseuee,  to  be  decided 
«n  the  meritR.  and  then  dismin  the  appeal  If 
dficQments  are  not  properly  broivht  up. 


2.  Tbe  appeal  from  a  Judgment  dlsmlMing 
an  applfcanoD  for  the  administration  of  a  lue* 
cession  Is,  or  shonld  be,  derolutlve. 

3.  The  appellate  coart  need  not  remand  the 
case  to  have  it  determined  by  the  district 
court  whether  it  should  be  SQapenslve  or  devo- 
lotive, 

4.  It  has  Jurisdiction  to  determine  that  It 
should  be  devidutive  Instead  of  enspeoslTe. 

5.  Tbe  appeal  ia  ordered  to  stand  as  a  devo- 
lutive appeal,  and  it  Is  dismissed  In  so  far  as 
tt  Is  suapeniive. 

On  the  Merits. 

The  largeat  claim  against  this  soccesslon  Is 

one  made  by  an  heir.  The  debts  to  third  per- 
sona are  insignificant,  end  these  one  of  tbe 
heirs  offers  to  secure  by  bond.  Tbe  heirs  are 
all  majors.  Tbe  Judgment  of  tbe  district 
ooort,  refoslng  to  appdnt  an  administrator, 
under  tbe  clrcometanceB  la  affirmed.  See  Alle- 
mao  T.  BergeroD,  16  La.  Ann.  192;  Succession 
of  Gmvea.  23  South.  788,  60  La.  Ann.  436. 
(Syllabus  by  the  Coart.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleaiu;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Caroline 
'Vnntx,  widow  of  Frank  Bustlllo.  On  refusal 
of  an  application  for  tettera  of  administra- 
tion, Fred  W.  Gras  anwals.  Affirmed. 

Dlnkelsplel  ft  Hart,  for  appellant  Tbao- 
dore  Cotonlo,  for  appellee. 

On  Motion  to  Dismiss  tbe  Appeal. 

BRBIAUX,  J.  Application  was  made  be- 
fore the  district  court  by  Fred  W.  Gras  to  be 
ai^lnted  administrator  of  tbe  succession  of 
bis  mother,  who  was  by  second  marriage 
Mrs.  Frank  Bustlllo.  Opposition  to  tbe  ap- 
pointment was  Interposed  by  Mrs.  Caroline 
Wlntz,  daughter  of  the  second  marriage,  on 
a  number  of  grounds. 

The  Judge  of  the  district  court  sustained 
the  opposition  of  Mrs.  Caroline  Wlnts,  and 
dismissed  the  petitions  to  be  appointed  ad- 
ministrator. From  this  Judgment  Fred  W. 
Oras,  applicant  for  tbe  appointment,  ap- 
pealed 

In  this  court  tbe  appellee  Mrs.  Josephine 
Cbevallon,  offspring  of  ttie  second  marriage 
of  Mrs.  Bustillo,  moves  the  court,  and  In 
support  of  her  motion  alleges  that, the  tran- 
script of  appeal  is  Incomplete,  aa  it  doea  not 
contain  e  copy  of  all  tbe  pleadings  and  evi- 
dence offered  and  filed  on  tbe  trial;  that  ap- 
pellee offered  the  record  In  succession  of 
John  Gras,  late  father  of  Fred  W.  Gras, 
applicant  for  the  administration;  tbat  the 
important  papers  were  omitted  on  the  instruc- 
tion of  appellant's  attorney  to  the  clerk  of  the 
district  court. 

Appellee  seeks  to  have  the  appeal  dismiss- 
ed on  the  further  ground  that  the  appeal  is 
suspensive,  while  appellant  Is  only  entitled 
to  a  devolutive  appeal. 

Appellant  filed  an  answer  to  the  motion  to 
dlHmiss  the  appeal,  In  which  he  avers  that 
tbe  opponent  offered  in  evidence  tbe  record  in 
the  succession  of  John  Gras,  No.  16,108,  In 
general  terras;  that  in  making  up  tbe  tran- 
script it  was  tbe  opinion  of  tbe  agvellant^a 
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cotmsel  tbat  It  «u  not  necenar;  to  copy 
the  entire  record  of  that  snccesslon,  hot  only 
snch  part  as  bad  bearing  upon  the  issnea 

Appellant  farther  arers  that,  although  be 
believes  the  tranacrfpt  contained  aU  that  was 
needful  to  enable  the  conrt  to  decide  the  con- 
trover^,  he  caused  another  transcript  to  be 
made  containing  a  copy  of  all  the'  ancces- 
slon  record  of  the  late  John  Oras.  We  will 
again  lefer  to  this  supplemental  transcript 
later.  It  Is  manifest  that  appelant  la  at 
fanlt  for  any  defldency  there  may  be  to 
the  transcript,  as  the  clerk  acted  In  accords 
ance  with  bis  direction, 

Aivellant,  with  reference  to  wbetbw  the 
appeal  should  only  be  devolutive  as  contend- 
ed by  plaintiff  In  motion  to  dismiss,  urges 
that  the  question  ia  exclusively  within  the 
Jurisdiction  of  the  conrt  a  qua. 

The  transcript  was  filed  <m  June  6,  1902. 
Appellee  moved  to  dismiss  on  the  9th  of  that 
month. 

On  the  3d  of  November  following,  In  an- 
swer to  the  motion,  appellant  filed  an  addi- 
tional transcript  referred  to  above,  contain- 
ing all  the  record  of  the  succession  of  John 
Oras,  which  appellee  contends  should  have 
been  Inserted  in  the  first  transcript 

This  is  a  anfflclent  statement  of  fact  to 
enable  the  court  to  dedde  whether  or  not  the 
apiKBl  should  be  dismissed. 

Beyond  question  (whatever  may  have  been 
the  Incompleteness  of  the  record  before  the 
second  transcript  was  filed)  a  complete  rec- 
ord Is  now  before  the  conrt,  and  no  delay  has 
been  caused  by  the  effort  of  the  appellant  to 
complete  the  transcript 

On  the  face  of  the  papers,  we  incline  to  the 
opinion  that  the  issues  were  sufficiently 
brought  up  by  the  first  tranecrlpt  filed  (that 
Is,  the  original  transcript  appellant  sought 
to  amend)  to  enable  us  to  determine  whether 
or  not  applicant's  petition  for  the  admin- 
IstmtlQn  of  the  succession  of  Mrs.  Franic 
Bustlllo  should  be  granted. 

The  documents  and  proceedings  not  copied 
In  the  transcript  are  part  of  the  record  of 
the  succession  of  John  Oras,  first  husband 
of  Mrs.  Bustlllo,  as  before  stated.  The  suc- 
cession was  opened  In  the  year  1H4T,  and 
seems  to  have  been  closed  In  the  year  1852. 

It  does  not,  Just  at  this  time,  appear  that 
any  of  these  documents  and  proceedings  In 
matter  of  the  succession  of  John  Gras,  not 
originally  copied  In  the  transcript  have  any 
bearing  upon  the  Issues.  .We  do  not,  how- 
ever, finally  pass  upon  that  point  It  be- 
longs more  particularly  to  the  merits.  This 
has  been  the  repeated  ruling  of  this  court 
The  rule  was  carefully  considered  In  Church 
V.  Bledy,  101  La.  814,  29  South.  149,  and  a 
number  of  decisions  cited  therein,  and  In 
this  case  Just  referred  to  we  hold:  "If  upon 
tbe  examination  of  the  record  it  be  found 
insufficient  the  appeal  will  he  dismissed." 

A  different  issue  would  arise,  which  would 
not  fall  within  the  graap  of  tbe  cited  deci- 
sions, If  no  attempt  had  been  made  by  appel- 


lant to  cony»Ieto  tibe  recwd  In  time,  or  If  at- 
tempt had  been  made  by  appellee  to  point 
out  wherein  the  omitted  evldenoe  can  pos- 
sibly have  any  bearing  upon  tbe  isanea  of  the 
case  hoe.  The  fpmaiA  for  dismissal  la  there- 
fore referred  to  the  merits  of  the  case. 

The  appellee  moved  to  ^amlss  tbe  appeal 
on  13ie  farther  ground  tbat  appellant  bad  no 
right  to  the  suspensive  appeal  granted,  and 
she  prays  that  the  appeal  be  ordered  to  stand 
as  a  devolutive  appeal,  and  not  a  ■iiq>enalve 
appeal. 

Thla  Is  not  an  application  to  dlemlM  ttie  ap- 
peal on  the  ground  last  stated,  but  to  have 
It  declared  devolutive. 

We  think  this  conrt  has  Jnrii^Uctlon  to  de- 
cide that  question,  and  that  there  is  no  neces- 
sity to  remand  flie  cose,  In  order  to  enable 
the  court  a  qua  to  determine  wtaeUier  It  i> 
devolutive  or  suspensive. 

This  court  has  decided,  repeatedly,  flmt 
an  appeal  la  to  be  considered  as  devolutive, 
and  not  as  suspensive,  when  evldentiy  It  was 
devolative. 

It  has  been  considered  in  some  cases  by 
the  district  court  that  an  appeal,  though  on 
Its  face  suspensive,  did  not  have  the  effect 
of  a  suqienslve  appeal,  and  execatlcm  was 
ordered  to  Issue  as  In  a  devolutive  appeal. 
This  ruling  of  tbe  district  court  has  received 
the  approval  of  the  appellate  court  These 
are  exceptional  Instances.  For  example,  in 
Mathlson.  Executor,  v.  Field,  8  Bob.  43,  the 
court  said  that  the  plaintiff  was  entitled  to 
some  relief  from  thk  patent  error  which  had 
been  committed  by  the  Judge  a  quo  in  grant- 
ing an  order  of  suspensive  appeal,  and  that 
In  consequence  It  was  right  and  proper  on 
the  part  of  this  Judge  to  rescind  tbe  order 
in  so  far  as  it  operated  as  a  suspenatve  ap- 
peal. But  the  case  bad  not  been  actually 
removed  to  the  Supreme  Court  on  appeal. 

Here  the  situation  Is  entirely  different 
The  case  is  before  us,  and  the  Issues  have  all 
been  transferred  from  the  dvll  district  court 
to  this  court 

The  case  falls  within  tbe  rule  laid  down  la 
tbe  Succession  of  Armat,  20  Ia.  Ann.  341, 
in  which  a  motion  was  made  In  the  Supreme 
Court  to  dismiss  the  appeal.  The  court  re- 
garded the  appeal  as  devolutive,  and  not  as 
suspensive,  and  overruled  the  motion  to  dis- 
miss. A  number  of  decisions  were  cited  by 
the  court  in  support  of  Its  ruling. 

Again,  In  Edgerly,  Executor,  v.  Smith.  27 
La.  Ann.  97,  a  suspensive  appeal  was  allowed, 
but  was  not  timely  perfected.  The  court  said 
that  the  only  penalty  incurred  by  appellant 
was  the  right  of  appellee  to  Issue  execution 
and  the  appeal  to  operate  only  as  a  devolutive 
appeal. 

This  view  was  recently  reaffirmed.  This 
court  said:  "If  not  good  as  a  suspensive  ap- 
peal, it  stands  good  as  a  devolutive  aj^teaL** 
Succession  of  Bey,  47  La.  Ann.  223.  16  SoQtb. 

826. 

There  is  no  ground  for  dismissing  the  ap- 
peal for  the  reason  stated.   This  court  bos 
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JnbdleUoB  to  detmnliM  wbethar  flw  vpMl 
ta  napeiulTa  or  a«ToliitlT& 

We  tberefora  take  up  (or  rerlew  tiM  one 
qnestlon-  Hu  appellant  the  right  to  a  nu- 
penalTe  appeal  T 

We  do  not  think  be  has.  No  aiupenatra 
appeal  Uei  from  a  Jodgnient  dlnnisslng  a 
BVccenloD  reprceentatlve,  and  tat  Um  same 
reason,  it  occurs  to  us.  that  no  nupenatre 
appeal  lies  ftom  a  Jndgineiit  retnalng  to  fep- 
p<^t  a  rei;weseatatlt&  Tbera  la  a  auceea- 
slon,  the  Jndce  a  «ao  decided,  Imt  tbat  none 
the  lesa  tbere  is  no  necessity  for  an  admialSF 
trator.  and  lefiued  to  appoint  appellant 

We  find  no  good  reason  enabling  appellant 
to  take  a  snspenslTa  i^peal.  If  Ite  were  per- 
mitted to  take  sncb  an  appeal,  he  would  not 
aireat  anything  In  the  way  of  settlement  (tf 
the  sQcccmUm,  In  ao  far  aa  othera  are  ooib 
craned. 

They  ere  not  concerned  by  Iria  application 
or  In  any  way  intraested  or  bomd.*  They  are 
tUbrd  pttSMis,  whom  a  aoqtenslTe  appeal 
would  not  reach  v  affect  He  baa  a  right 
It  la  troe,  bat  only  aa  an  applicant  In  a  de- 
TOlottTe  appeal^  and  the  Judgment  in  the 
derolntlTe  appeal  will  secure  to  him  all  the 
rlghta  he  may  have  to  the  admlnlstratkm. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed tbat  appellee's  motion  to  dismiss  is  re- 
ferred to  the  merits. 

It  la  further  ordered,  adjudged,  and  de- 
creed tiiat  the  appeal  la  dismissed  in  so  far 
aa  It  i»  snapendve^  bat  tbat  It  remains  on 
tbe  docket  to  be  beard  and  decided  aa  a  d»- 
ToIntlTe  appeal;  tbe  coata  of  appeal  to  be 
assessed  in  final  decreet. 

UONBOB,  J.  I  am  of  opinion  that  the  ap- 
peal should  be  dismissed  on  the  ground  first 
dealt  with  In  the  t^inlcm,  and  therefore  re- 
speetfoUy  dissent 

On  tbe  Merits. 
0VOT.  10,  1808.) 

NIGHOZJUB,  a  J.  Tbe  appellant,  Fred 
W.  Gras,  and  the  appellee  Mrs.  Cherallon. 
are  brotbw  and  idster  of  tbe  halt  blood; 
Gras  being  a  son  of  tbe  deceased  by  a  first 
and  Mrs.  Oherallon,  a  daughter,  l^^  a  aec- 
ond,  marriage.  Gras.  it  wlU  be  remembered, 
applied  to  be  appointed  administrator  of  bis 
mother's  succession,  but,  his  sister's  opposi- 
tion to  the  same  bavhig  beoi  sustained,  he 
obtained  an  appeal,  which  by  its  terms  was 
auspeostre  hi  character.  Tbe  motion  to  dis- 
miss npon  which  we  acted  was  based  upon 
th«  proposition  that  there  could  be  no  "sus- 
penslTC^'  appeal  from  a  Judgment  refusing  to 
appoint  an  administrator.  Accepting  that 
proposition  as  tm^  we  declined  none  the  less 
to  grant  tbe  motion  as  made,  and  maintained 
tbB  appeal  as  devolntlTe. 

Since  our  Judgment  to  tbat  effect  Mra. 
Gheralloa  fll^  a  petition  in  this  court  In 
wbicb  she  alleged  that  since  tbe  lodgbig  of 
tbe  appeal  In  this  . court  tbe  propwty  belong- 
ing to  the  succession,  or  la  which  she  had  an 


faitereet  bad  been  sold  ocdK  oC  eoart  in 
the  proceedings  for  a  partWA  entitled  "Mra, 
Joaepblne  CXufrallou  tk  Fred  W.  Oraa  at 
als.."  and  the  proceeda  of  sal*  were  Umb 
awaiting  dlstribntlon,  and  to  this  petUiim  she 
annexed  a  certlfled  copy  of  tbe  decree  render- 
ed bi  said  parUcnlar  proceedings;  that  the 
BI^Mrintment  of  an  administrator  aa  songbt 
by  Fred  W.  Gnu,  appellant  would  aerve  no 
good  purpose^  because  there  would  be  noth- 
ing to  administer,  and  nothing  met  which 
the  court  appointing  the  administrator  could 
exercise  Jwisdictten,  and  the  appeal  sbonld 
be  dlsmlflsed. 

In  tbe  brief  <q;90Blng  tills  dismlasal  at  the 
appeal  lately  asked  for  coonsal  of  tbe  a^el* 
lant  Bays: 

"Yonr  honors  will  recall  tbat  by  decree 
heretofoze  rendered  in  ibis  case  yon  hM  that 
the  appeal  waa  bat  denrintlTe^  not  suqwn- 
sIto.  Prerlons  to  that  dedsioa  of  yonr  b«i- 
ors  the  partition  suit  referred  to  In  the  mo- 
tion to  dismin  recently  bad  been  brought  In 
the  dTll  district  court  (between  all  the  betara 
of  Mrs.  Buatlllo),  and  all  tbe  defindanta  ex- 
cepted <m  the  ground  tbat  an  application  for 
an  administration  was  pending. 

"The  dtstrlet  court  thereupon  declined  to 
proceed  furttmr,  and  continued  same  Indefl- 
uftely,  and  only  took  It  np  after  your  honors 
bad  held  tbat  this  appeal  was  not  suspenslTe. 
It  Is  true  that  the  property  sought  to  be  pax^ 
tltloned  In  tbia  suit  baa  been  sold,  bnt  the 
proceeds  are  yet  In  tbe  bands  of  tbe  notary 
for  distribution,  uid  tbe  record  of  Ibe  dvU 
district  court  shows  tbat  tbere  are  debts  ezr 
ceedtng  ime  thousand  ddlara  la  aidonnt 
against  tbe  succession  of  Mr&  Bustllla 
Therefore  should  your  honors  rererse  tbe 
Judgment  appealed  from,  and  appoint  au  ad- 
ministmtoT,  he  would  administer  on  the 
share  of  the  partitioned  property  which  be- 
longed to  the  deceased,  pay  her  debts  and 
those  of  ha  estate,  and  distribute  the  bal- 
ance among  those  entitled  thereto;  so  tbat 
hot  only  la  tbere  property  of  which  tbe  ad- 
ministrator could  take  diarge,  but  tbere  Is 
an  absolute  necestity  for  an  administration. 
Moreover,  if  yonr  honors  find  tbat  an  admin- 
istrator should  have  been  appointed  by  the 
district  court  bnt  the  conditions  now  are  that 
tbe  appointment  is  nnnecessary;  you  will  cer- 
tainly charge  tbe  coats  of  tbis  amillcatlon  to 
the  estate  of  the  deceased;  and  for  tbat  lea- 
am,  if  for  no  otbw,  tbe  ai^eal  should  bs 
maintained. 

"We  tberefm  ask  tbat  tbe  Judgment  ap- 
pealed from  be  rerersed,  and  that  F.  W. 
Gras  be  appctoted  administrator  of  the  ano- 
cesaitm  of  Mrs.  Caroline  Bustlllo,  and  that  In 
any  evoit  the  costs  be  borne  by  that  estate." 

We  have  examined  Ibe  record  of  this  caae^ 
and  considered  the  Issues  raised  by  tbe  ap- 
peal Independently  of  anything  fliat  baa  oe* 
cnrred  since  In  tbe  district  court  and,  re- 
viewing matters  from  that  standpoint  we 
fliink  the  Judgment  appealed  from  la  oorrec^ 
and  that  It  ahould  be  afibmedn 
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Tbe  matters  bcooght  to  onr  attention 
(rhlch  have  taken  place  In  the  successiott 
Blnce  the  appeal  merely  oonflrm  ns  In  tbe 
coirectnen  of  that  conclnslon.  Those  mat- 
(giving  tbem  effect)  Bhoald  carry  with 
them  as  a  result  an  afBrmance  ot  the  jndg- 
meat  ratha  than  the  dlamiasal  itf  tiie  ap- 
peal.  The  sltuatloa  of  affairs  in  the  matter 
of  0ie  succession  of  Mrs.  Boatilto  did  not  call, 
in  our  opinion,  tor  the  appc^tmoit  of  an 
administrator  at  the  time  when  appellant 
made  appUcathm  for  aiich  appointment,  and 
certain^  not  nov,  when  all  the  property  has 
been  sold  at  partition  sale,  and  the  proceeds 
arc  In  the  hands  of  a  bonded  officer  awaiting 
final  action  and  dlstrHration.  See  Alleman  r, 
Bergeron.  IG  La.  Ann.  193;  SnceeBilon  ot 
Graves,  60  La.  Ann.  436,  28  Sontb.  738. 

The  Judgment  appealed  tnm  is  afDrmed, 
at  appeUanf ■  coata. 


No.  14,939. 

STATE  T.  HALL.IDAT, 

(Supreme  Coart  of  LoulBiana.    Not.  16,  1903.) 

CRIMINAL  LAW— TRIAL,-RBMARKS  OF  PR08B- 
CUTINO  ATTORNEY— MURDE21—BVI- 
DSNGE— INSTRUCTIONS. 

1.  The  remark,  "Yes,  it  was  an  Injustice  to 
yon  not  to  let  yon  testify  In  French,"  made  by 
the  state's  attorney  to  a  state  witness  who  had 
been  directed  by  tbe  conrt  to  testify  in  Eng- 
lish, was  probably  intended  by  way  of  sym- 
pathy with  the  witness  rather  than  criticism 
of  the  court,  but,  whether  intended  in  the  one 
way  or  the  other,  or  in  both  ways,  was  not 
likely  to  hsTa  worked  any  prejndice  to  the  ac- 
cused, and  affords  no  ground  for  setting  aside 
the  Terdict. 

2.  In  a  prosecution  for  murder  said  to  have 
been  conmJtted  on  a  farm  of  which  the  ac- 
cused had  charge  for  the  owner,  the  latter,  be- 
ing on  the  stand  as  a  witness  for  the  defense, 
was  asked,  "What  instructions  did  you,  as  em- 
^oyer  of  tJie  accused  in  charge  of  your  Prairie 
Farm,  give  ium  as  to  the  policing  of  the 
placer*  and  the  objection  of  irrelevancy  was 
made  thereto  and  sustained.  This  was  reversi- 
ble error;  the  jnry  should  have  been  allowed 
to  judge  the  accused  in  the  light  of  tbe  quality 
In  wliich  he  was  acting,  as  well  as  of  ue  dr- 
cumstances  by  which  he  was  surrounded. 

3.  It  appears  from  the  transcript  that  the 
counsel  for  the  accused  requested  the  court  to 
Instruct  the  jury  "that  where  A.  is  charged 

with  the  murder  of  ,  and  it  appears  that 

the  deceased  died  from  the  effects  of  a  wound 
several  days  after  he  was  struck,  it  Is  Incum- 
bent on  tbe  state  to  prove  that  the  wound 
from  which  he  died  was  the  same  as  that  in- 
flicted by  Halliday."  Assuming  the  requested 
charge  to  have  been  formulated  aa  it  thus  ap- 
pears, the  trial  judge  was  justified  in  refusing 
to  jgive  it  as  "inapplicable  to  the  facts." 

'4.  In  a  prosecution  for  murder  It  Is  reverri- 
ble  error  to  give  the  following  charge,  to  wit: 
"That  in  cases  of  manslaughter  there  must  be 
shown  to  you  some  provocation  justifying  the 
accused  to  believe  that  he  was  in  fear  of  great 
bodily  harm,  or  that  his  life  was  in  danger  at 
the  moment  that  be  acted.  The  provocation 
must  arise  from  overt  act  or  demonstration  on 
the  part  of  the  [deceased]  which  should  convince 
the  ordinary  person,  of  ordinary  courage,  that 
then  and  there  his  life  was  in  danger,  or  tliat 
then  and  there  (?)  suffer  great  bodily  harm. 
If  these  tacts  and  circumstances  do  not  exist 
at  the  moment  and  time,  then  the  person  com- 


mitting the  act  resulting  fai  death  Is  gnllty  of 
murder,  because  the  provocation  jnsti^ing  him 
to  act  does  not  exist.'* 

The  Jury  might  well  have  assumed  from  this 
diarge  that  the  accused  was  guilty  of  man- 
slaughter, notwithstanding  that  he  had  made 
out  a  case  of  justifiable  or  excasaUe  homldde. 

(^llabos  by  the  Ooort) 

Aiq;>eal  fmn  Nineteenth  Judicial  District 
Court,  Pariah  of  Iberia;  T.  Don  Foster, 
Judge. 

William  Halliday  was  convicted  of  man- 
alaiqthter,  ud  appeals.  Beversed. 

Burke  &  Butice,  for  appellant  Walter 
Oulon,  Ati7.  Gen.,  and  Edward  S.  Broussard. 
Dist  Atty.  (Lewis  Oulon,  of  counsel),  for  the 
State. 

MONBOB,  J.  The  defOndant  in  this  case, 
who  was  Indicted  for  murder,  having  been 
convicted  of  manslangbter  and  duly  senten- 
ced, presents  his  case  to  this  court  by  means 
of  certain  bills  of  exception,  to  wit: 

1.  Elinor  Broussard,  a  state  witness,  hav- 
ing asserted  that  be  eonid  not  testify  in  Eng- 
lish, was  examined  by  the  Judge,  who,  b^ 
ing  satisfied  to  the  contrary,  ordered  him  to 
do  80.  Thereafter,  on  redirect  examlnattoo* 
be  was  asked  whether  he  had  made  a  state- 
ment attributed  to  him  by  the  counsel  for  the 
defendant,  to  which  he  replied  that  If  he  had 
it  was  because  he  conld  not  explain  himself 
in  English,  whereupon  tbe  district  attorney 
remarked,  in  tlie  presence  and  hearing  of  the 
Jury,  *^es,  it  was  an  l^ostloe  to  yon  not 
to  let  yon  testify  in  Frendi.''  And  tberenp- 
on  tiie  counsel  for  the  defendant  interposed 
the  objection  "tliat  tbe  conduct  of  the  dis> 
trlct  attorney  was  prejndlciat  to  the  inters 
ests  of  the  defendant,  in  Inducing  tbe  Jary 
to  believe  that  injury  or  wrong  was  belnjc 
done  to  the  state."  And  tlie  bill  proceeds 
to  recite  that  no  statmnent  was  made  to  the 
Jncy  by  the  comt  to  counteract  such  preju- 
dice. There  seem^  however,  to  have  l>een 
no  request  for  any  ruling.  We  take  it  that 
the  remark  of  the  state'a  attorney  was  prob- 
ably Intended  by  way  of  sympathy  with  tbe 
witness  rather  than  criticism  of  the  court; 
but  whether  intraded  in  the  one  wi^  or  the 
other,  or  in  both  ways,  it  was  not  likely  to 
have  worked  any  prejndice  to  tbe  accused, 
and  affords  no  ground  for  setting  aside  the 
verdict 

2.  Edward  Mcllbenny,  a  wltoess  tot  tbe 
defendant,  was  asked  on  direct  examination: 
"What  InstructlonB  did  yon,  as  employer  of 
the  accused.  In  charge  of  your  Prairie  Farm, 
glTe  him  as  to  tbe  policing  of  tbe  placet" 
To  this  the  state's  attorney  objected  **tbat 
the  question  Is  Illegal,  irrelevant,  and  entire- 
ly disconnected  with  the  case  at  issue;  and, 
further,  tiiat  it  Is  not  shown  that  on  that  par- 
ticular day  accused  was  in  discharge  of  his 
duties  as  employ^  of  Hcllbenny,  but,  on  the 
contrary,  it  had  been  shown  to  tbe  court  and 
jnry  that  the  accused  and  a  large  crowd  of 
people  of  bis  color  were  at  a  picnic,  -where 
the  deceased  was  also,  for  luvlng  a  good 
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tline,  tUa  haTftoff  happoied  ou  a  Snndar; 
and.  further,  that  no  one  can  stre  aathority 
to  an  employ^  to  take  a  human  life." 

In  the  bill  of  exception  it  appears  that  the 
eoansel  for  defendant  stated  to  the  court: 

rrhat  the  pnrpose  of  the  qnestlon  was  to 
show  that  the  Bccnaed  waa  the  keeper  and 
cnatodlaa  of  the  farm  belonging  to  Mr.  Mc- 
nbenny,  and  that  he  was  In  cbar^  there,  un- 
der special  Instructtons  to  prevent  anj  dla- 
tnrbances  occurring  thereon,  and  that  It  waa 
on  this  farm  that  the  dtfflcnl^  ocenned." 

In  the  memorandum  of  the  prooeedlnsa 
wblcb  la  attached  to  and  made  part  of  the 
MU,  ttie  statement  appeara  as  follows: 

"Counsel  for  tbe  defendant  stattng  to  the 
court  that  the  purpose  of  the  question  was 
to  show  that  HalHday,  tbe  accused,  was  tbat 
day  acting  In  the  dlsehane  of  Ufl  dntlea  as 
employe^  and  that  tbe  difficulty  arose  as  a 
conseqoence  thereof,  and  this  for  tbe  pnxpose 
of  enabUiw  tbe  jury  to  determina  the  malice 
TCl  non  of  the  aeeaBed." 

The  ohjectlim  having  been  sustained  and 
the  question  «elnded.  tbe  bill  of  exception 
was  takoi.  Our  learned  Brotlier  of  the  dls- 
fflct  court  gives  no  reasons  for  the  ruling 
complained  of.  In  wUcfa,  we  tblnk,  there  Is 
reversihle  error. 

True  it  Is  that  "no  man  can  give  autbority 
to  an  employ^  to  take  human  life."  TTpim 
tbe  other  band,  any  man  can  give  to  an  em- 
jflayi  such  authority  as  tbat  the  tafcliw  of 
bomao  Ufe  in  tbe  ezercfae  tberaof  will  be 
eccnaed,  whereas  it  would  not  bo  excused  if 
the  autborlty  bad  not  been  given.  The  nmn- 
orandnm  of  proceedings  attaebed  to  the  bill 
aaw  undCT  conrideratlon  sbows  that  tbe  wit- 
ness testified  that  the  accused  bad  chargfr 
of  a  CHtain  fkrm,  and  the  counsel  for  ttn 
accused  proposed  to  show  tbe  extent  and  lim- 
itation of  bis  autborlty.  It  may  be  tbat  ha 
waa  authorlaed  to  allow  tbe  farm  to  be  used 
tor  picnic^  subject  to  the  condition  tbat  tb^ 
should  be  conducted  In  a  decent  and  orderly 
manner,  of  which  he,  peAaps,  waa  m^e  tbe 
Judge;  and  If.  In  fiict,  be  was  so  antiunrlsed. 
bis  relations  to  tbe  partlcipanti  in  the  picnic 
at  wbldi  tin  homicide  is  said  to  have  occur- 
red were  quite  different  from  those  of  a  mere 
atranger;  for  be  bad  tbe  right  to  remonstrate 
wltii  or  eject  them  for  a  violation  at  tbe 
conditions  upon  which  they  had  been  allowed 
tfie  use  of  tbe  property,  whilst  a  stranger 
would  have  had  no  anch  right  The  Jury 
duonld  therefore  have  be«i  allowed  to  Judge 
tbe  defendant  in  the  light  of  the  quality  In 
which  be  ma  acting,  as  well  aa  of  tbe  dr> 
earastancea  by  which  he  was  surrounded. 

8.  From  tills  bill  it  appears  that  the  Judge 
waa  requested  to  Instruct  the  Jury  "tbat 
wliere  A.  Is  charged  with  the  murder  of 
—  ■ ,  and  It  appears  that  the  deceased  died 
from  the  effects  of  a  wound,  several  days 
after  lie  was  struck,  it  Is  Incumbent  on  the 
state  to  prove  tbat  tbe  wound  from  which 
he  died  was  tbe  same  as  that  Inflicted  1^ 
HalUdayt"  which  Inatructlon  the  Judge  refus- 


ed to  give  on  Cbe  ground  tbat  It  would  have 
been  Inapplicable  to  tife  facts. 

Assuming  the  requested  charge  to  have 
been  formulated  as  it  tbns  appears,  It  was 
proi>erIy  refused  for  the  reason  given. 

4.  The  defendant  excepted  to  the  charge  as 
given  by  the  court,  "that,  In  cases  of  man- 
slaughter, there  must  be  sbown  to  you  some 
provocation  Justifying  the  accused  to  believe 
that  be  was  in  fear  of  great  bodily  barm, 
or  that  bis  Ufe  was  In  danger  at  the  moment 
tbat  he  acted.  The  provocation  must  arise 
^m  ovwt  act  or  demonstration  on  tbe  part 
of  tbe  accused  [deceased],  wbldi  should 
convince  the  ordinary  person,  of  ordinary 
courage,  tiiat  then  and  there  bia  Ufe  was  In 
danger,  or  that  then  and  tiiere  (1)  mattet 
great  bodily  bam.  If  these  facta  and  cb^ 
cumstencee  do  not  exist  at  tbe  moment  and 
time,  then  the  person  committing  the  act  re- 
sulting in  death  is  guilty  of  murder,  because 
tbe  provocation  Justifying  him  to  act  does 
not  exist" 

Tbe  Jury  might  well,  have  assumed  from 
this  charge  aa  an>lled  to  the  facte  dlsclooed, 
tbat  the  accused  was  guilty  of  manslangbter, 
although  he  may  have  acted  tn  self-dtfense, 
and  have  made  out  a  case  of  Justifiable  or  ex- 
eusable  bnnldde. 

There  are  other  bills  In  tbe  record,  which 
are  not  pressed  upon  tiie  attention  itt  the 
court  and  need  net  be  consldraed. 

For  the  reasons  thus  assigned,  it  ia  order- 
ed, adjudged,  and  decreed  that  the  verdict 
and  judgment  appealed  from  be,  and  tbe 
same  is.  annulled,  avoided,  and  reversed,  and 
that  this  cause  be  remanded  to  be  pmosoded 
with  accordlnc  to  lav. 


No.  15,024. 


STATa  «x  lel.  CAVIGNAG  T.  AUCOIN, 
Judge. 

(Sapremo  Court  of  LonWana.  Nov.  16»  1906.) 

CRIMINAL  LAW— FUGITIVE  FROM  JUSTICB- 
IDKNTITY  OF  AC C OS KD-JUDOMENT— REVIEW 
BY  CERTIORARI— PROHIBITION— RETURN  OF 
SHERIFF. 

1.  On  a  hearing  before  tbe  indgt  of  the  Sec- 
ond dty  cHminiJ  coort  of  New  Orleans  an- 
der  an  affidavit  made  before  bim  charging 
a  oertatn  named  person  who  had  been  arrest- 
ed under  tbe  affidavit  with  being  a  fugitive 
from  justice  frtHn  the  parish  of  Oalcasieo. 
charged  with  tbe  crime  therein,  evidence  was 
adduced  as  to  the  Identity  of  tbe  person  arrest- 
ed. The  jadge,  being  satisfied  ss  to  bis  Iden- 
tity, ordered  tbe  accused  to  be  placed  In  tbe 
cnBtody  of  a  depntv  sberitr  from  Oalcasien, 
present  In  court,  bolaing  a  warrant  for  bis  ar- 
rest and  this  was  Immediately  carried  Into  ef- 
fect. 

Held,  that  the  snfQciency  of  the  evidence  as 
to  tbe  identity  of  tbe  party  arrested,  upon  whldi 
the  judge  acted,  coold  not  be  reviewed  on  a 
writ  of  certiorari. 

Beldi  also,  tbat  the  judge  of  the  dty  court 
was  not  called  upon,  under  tbe  circnmstaneea 
of  the  case,  to  make  any  greater  examination 
thau  he  did,  and  was  warranted  In  ordering 
tiie  aeeosed  to  be  placed  in  the  custody  of  the 
deputy  sheriff  boldmg  a  warrant  fer  hla  arrest 
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3.  TIm  d«pn^  ■harifl,  havliif  custody  of  tb* 
■oemed  undiBr  a  warrant  of  arrest  from  Oalca- 
sien,  could  not  be  reached  throngb  a  writ  of 
IMifAibltion.  He  was  not  a  party  to  the  pro- 
ceedings in  and  not  an  officer  of  the  dty  coort. 

3.  It  Is  not  made  a  condition  precedent  to 
the  light  of  a  depaty  sheriff  holding  a  warrant 
for  the  arrest  of  a  person  charged  with  the 
commission  of  a  crime  in  the  parish  of  the 
magistrate  iesdng  the  warrant  to  arrest  the 
partj  charged  in  another  that  he  should  hare 
first  eompfied  with  flie  proTislons  of  section 
)086  «f  the  RerrliCd  .Statntes  of  1876  as  to 
making  a  retnm  on  a  copy  of  the  warrant  of 
arrest,  still  retaining  the  orl^nal  warxant 

(Syllabos  by  ths  Gonrt) 

application  by  the  atate,  on  the  relation 
of  Joseph  Carlgnac,  for  a  writ  of  certiorari, 
mandamoi.  and  prohibition  to  A.  M.  Ancoln, 
Jtidgv  of  tbe  Second  criminal  court  of  the 
perlih  of  Orleana.  Writ  denied. 

See  80  South.  141. 

John  Cinlncy  Flynn  and  Tbomae  Donoran 
Flynn,  tm  relator.  Reqwadent  Judge  (Hen- 
tj  liooney,  Asat  DIat  Atty.,  of  coimsel),  pro 


NIOHOLI^  a  J.  Relator  aTerred:  That 
he  Is  defendant  in  the  suit  entitled  "State 
of  Louisiana  t.  Joseph  CaTignac,"  Nou  —  • 
of  the  docket  of  the  Second  city  criminal 
court  of  New  Orleans,  I^.,  in  which  be  is 
chaiKed  with  being  a  fugitire  from  justice 
from  the  parish  of  Calcasieu,  where  It  Is  al- 
lured he  Is  charged  with  breaking  th^  seals 
of  a  box  car  and  with  grand  larceny. 

That  on  the  2d  day  of  October,  1908,  he 
was  brought  before  tbe  Honorable  A.  M. 
Aacoin,  Judge  of  the  Second  city  criminal 
court  of  New  Orleans,  and  by  said  judge 
turned  ova  to  P.  Heba*t,  deputy  sheriff  from 
tbe  parish  of  Calcasieu,  in  whose  custody  be 
now  is. 

Relator  alleged  that  be  was  turned  over  to 
said  sheriff  without  any  identification. 

(2)  That  the  warrant  produced  by  said 
sheriff  for  the  arrest  of  relator  was  of  no  le- 
gal effect  in  tbe  parish  of  Orleans,  because 
said  sheriff  declared  under  oath  that  no  re- 
turn bad  erer  been  made  to  the  officer  from 
whom  It  issued  within  the  10  days  required 
by  law,  which  return  is  a  condition  prece- 
dent to  tbe  execution  of  the  writ  outitde  of 
the  parish  from  which  it  Issued. 

(8)  That  relator  was  charged  and  held  wltb 
being  a  fugitive  from  Justice  from  the  parish 
of  CaleaBien  upon  a  charge  of  breaking  the 
seals  of  a  box  car  and  grand  larceny,  and  the 
warrant  of  the  sheriff  alleges  the  receipt  of 
stolen  goods  found  In  possession  of  relator. 

(4)  Relator  alleged  that  be  bad  been  turned 
over  to  tbe  custody  of  the  said  sheriff  with- 
out any  examination;  that  under  article 
1019  of  Wolff's  Revised  Laws  he  was  entitled 
to  an  examination  before  tbe  Justice  of  tbe 
pariah  where  found,  and  a  discbarge  should 
such  Justice  believe  from  such  examination 
tliat  be  should  not  be  pnt  upon  trial;  that 
through  his  attorneys  he  Insisted  before  such 
court  upon  such  an  examination,  and  that 
It  was  in  open  eonrt  refused  to  blm. 


That  hb  had  notlfled  the  Jodge  of  tte  Seo- 
ond  dty  criminal  court  and  tbe  district  at- 
torney of  bis  intention  to  apply  for  writs 
of  certiorari,  mandamus,  and  prohibition,  and 
be  bad  likewise  notlfled  to  tbe  aherifl  bla  In- 
tention to  apply  for  a  writ  of  prohlbttliHi  up- 
on said  sheriff. 

He  prayed  that  a  writ  of  certiorari  issue 
commanding  the  Honorable  A.  M.  Ancoin. 
Judge  of  the  Second  city  criminal  court  of 
New  Orleans,  to  send  op  to  tbe  honorable 
court  a  certified  copy  of  all  proceedings  liad 
In  tbe  cause  hereinbefore  mentioned,  and 
that  upon  doe  bearing  a  writ  of  mandamus 
issue,  commanding  said  court  to  proceed  to 
an  examination  of  relator  as  required  by  law, 
and  likewise  that  a  writ  of  prohibition  la- 
Bue  prohibiting  said  Judge  from  turning  over 
to  the  custody  of  said  sheriff  the  body  of  re- 
lator until  such  examination  is  granted,  and 
nntil  said  sberlfl  shall  exhibit  legal  warrant 
for  relator's  arrest,  and  Identification  of  re- 
lator. And,  further,  tlist  a  writ  of  problbt- 
tlon  Issue  prohibiting  the  sheriff  from  Galca- 
slen  parish.  Paul  Hebert,  from  removing  from 
this  parish  relator  until  be  stiall  have  bad  an 
examination  before  tbe  above  court,  and  un- 
til said  sheriff  ahall  produce  warrant 
for  and  identification  of  relator.  And  relator 
further  prayed  that  in  the  meantime  ail  pro- 
ceedings be  stayed. 

On  reading  this  application  tbe  requndent 
Judge  was  ordered  to  send  up  the  record,  and 
to  abow  cause  why  tlie  other  writs  asked  for 
should  not  be  granted,  and  a  stay  of  proceed- 
ings waa  granted  until  further  orders. 

The  record  was  sent  up  as  ordered.  The 
'Judge  returned  that  the  first  and  fourth 
grounds  of  complaint  set  forth  in  relator'a 
petition  woe  questions  of  fact,  whUdi  wmo 
fully  and  completely  set  forth  in  the  duly 
certified  record  and  testimony  of  tbe  cause 
filed  and  taken  In  the  Second  city  criminal 
court  for  the  parish  of  Orleans. 

That  by  the  testimony  of  Detective  J.  W. 
Reynolds  and  that  of  Deputy  Sheriff  Obarles 
Hebert  respondent  was  satisfied  that  tbe  Jo- 
seph Cavlgnac  arrested  by  the  said  Reyn- 
olds was  the  person  for  whom  the  said  He- 
bert held  abd  exhibited  a  legal  warrant,  and 
that  said  examination  as  to  tbe  Identity  of 
the  relator,  Joseph  Oavlgnac,  was  such  an 
examination  as  Is  contemplated  In  section 
1019  of  tbe  ReTlsed  Statotea  of  tbe  atate  eC 
Louisiana. 

"In  this  connection  respondent  avened 
that  be  so  believed  because  of  the  words  con- 
tained in  section  1085,  Rev.  St  1870,  via.: 
'And  It  shall  be  the  duty  of  the  officer  hold- 
ing the  warrant  of  arrest  to  pursue  tbe  ac- 
cused Into  any  pariah  in  this  atate.  and  there 
to  arrest  him.  under  such  warrant,  and  where 
tbe  arrest  is  made  out  of  the  parish  from 
which  tbe  warrant  is  issued,  the  prisoner  la 
to  be  conveyed  to  the  parish  where  tbe  writ 
Issued,  for  examination  or  imprisonment.* 

"Relator's  second  gnmnd  of  complaint  bad 
no  bearing  on  the  proceedings  herein  bad  la 
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the  Bec«id  elt7  criminal  court  for  the  par- 
ish of  OrleanB,  because  It  merely  directs  the 
sholff  or  other  officer  how  to  make  his  re- 
turn on  mrrants  for  arrest  In  certain  oises, 
and  Is  not  a  condition  precedent  to  the  anl- 
matkm  of  the  warrant,  as  claimed  by  relator, 
but  m«ely  a  means  by  wliteh  the  said  olBeer 
can  make  a  return,  and  still  retain  the  orig- 
inal warrant  of  arreat  Undo-  the  prorlsfons 
(tf  this  law  (Ber.  8t  1876,  I  lOSS)  the  orig- 
inal warrant  remains  In  th%  bands  of  the 
officer  whose  duty  it  Is  to  make  the  arrest, 
and  without  ujj  entoroement  .or  alteration 
wtaataoerer  it  Is  snffldent  warrant  to  make 
the  arrest  In  any  parish  In  th«  state.' 

**Belator's  third  ground  of  complaint  ts 
that  tin  affldaTlt  filed  against  blm  In  the  Sec- 
ond dty  criminal  court  of  Orleans  charged 
him  with-  being  a  fugitive  from  Justice,  and 
further  alleged  that  the  crime  sakl  to  hare 
been  committed  In  the  pariah  of  Ctalcasleu 
*waa  breaking  the  seal  ct  a  railroad  car,*  and 
&)  larceny,  ^whereas  tiie  warrant  of  the  dep- 
u^  aherUC  stated  the  charge  then  pending 
agalnat  him  to  be  receiving  stolen  property,' 
etc 

'TThere  Is  no  such  thing  under  the  laws  of 
Lotdslana  as  eztradltton  between  the  par^ 
Ishes,  and  this  entire  cause  is  rather  in  the 
nature  of  an  arrest,  with  the  coiuent  ot  the 
court  In  the  custody  of  which  the  prisoner 
is  found,  by  a  duly  authorised  cAdal  <rf  a 
Blstw  parish;  and  while  respondoit  b^ved 
that  the  accused  abould,  whenevw  possible, 
be  Informed  of  the  crime  for  which  he  is 
wanted  In  another  parisb  at  the  time  of  his 
arrest  here,  an  honest  mistake  In  this  re- 
gard, espeduUy  where,  as  in  the  Instant  case, 
it  grows  out  of  the  same  tranaactlon,  was  no 
legal  complaint." 

O^nkm. 

The  proceedings  before  the  Judge  of  the 
Second  city  criminal  court  for  the  parish 
of  Orleans  In  this  particular  matter  orlg^ 
Inated  in  an  affldaTlt  made  on  the  22d  of 
September,  1903,  before  him  by  one  J.  W. 
Reynolds,  a  detective  In  the  office  of  the  chief 
of  police  in  New  Orleans,  to  the  etTect  that 
from  Information  received,  one  Jos^fa  Oavlg- 
nac,  at  Lake  Charles,  La.,  did  on  the  lOth 
day  of  June,  1893,  break  tbe  seal  of  a  box 
car  of  the  Southern  Pacific  Company,  and 
did  at  the  same  time  steal  and  carry  away 
three  barrels  of  whisky,  one  case  of  shoes, 
three  cases  of  tobacco,  and  flTe  cases  of  an- 
tiseptic, the  property  of  the  S.  P.  R.  B.  Co., 
and  that  said  Joseph  Cavignac  was  a  fugitive 
from  Lake  Charles,  and  wanted  In  Lake 
Gliaries. 

The  relator  was  arrested  by  Reynolds, 
and  taken  before  the  Judge  of  the  Second  city 
criminal  court  On  the  2001  of  October,  1903, 
the  case  was  taken  up  for  examination  be- 
fore the  dty  Judge,  and  testimony  contra- 
dictorily with  the  state  represented  by  an  as- 
sistant district  attorney  and  the  defendant 
by  his  counsel.  The  exanitnatlon  resulted  In 


an  order  directing  Reynolds,  who  had  the 
accused  In  custody,  to  place  him  In  the  ens* 
tody  ot  a  deputy  sheriff  (from  the  parish  of 
Calcasieu,  In  which  Lake  Charles  Is  situate^ 
there  present  with  a  warrant  for  bis  arrest 
and  this  order  was  immediately  executed. 
This  application  was  subsequently  made. 

Neither  the  warrant  nor  a  copy  of  th« 
warrant  for  arrest  held  by  the  depu^  sherlft 
for  the  parish  ot  Calcasieu  is  In  the  record. 

Belator  first  complains  that  he  was  turned' 
over  to  the  sheriff  without  any  Identification, 
miere  was  evidence  taken  on  that  subject 
before  tbe  magistrate,  which  satisfied  him 
upon  that  point.  Belator  did  not  attempt  to 
contradict  ot  dispute  tills  testimony,  nor  does 
he  urge  even  that  now  afllrmative^  he  -wbm 
not  the  party  tdiaiged. 

Whether  the  magistrate  correctly  decided 
the  mattOT  on  the  evidence  adduced  Is  not 
for  us  to  pass  upon  on  tiie  present  applica- 
tion on  certiorari. 

The  second  ground  of  complslnt  Is.fliat 
he  was  charged  and  held  before  the  city  court 
with  being  a  fugitive  from  Justice  ftom  tiie 
parish  of  Calcasieu  upon  a  charge  of  break- 
ing the  seal  of  a  box  car  and  grand  larceny, 
and  the  warrant  of  the  sheriff  alleges  "tbe 
receipt  of  stolen  goods  found  In  relator's  pos- 
session." 

Tbe  accused  was  not  before  the  Second 
city  criminal  court  for  the  parish  of  Orieans 
for  the  purpose  of  Investigation  aa  to  a 
crime  alleged  to  have  been  committed  in  the 
parish  of  Orleans  within  the  Jurisdiction  of 
the  criminal  district  court  for  that  parish. 
The  action  taken  was  simply  for  the  purpose 
of  the  arrest  and  temporary  detention  of  the 
accused  on  a  charge  made  of  a  crime  having 
been  committed  by  the  accused  In  the  parish 
of  Calcasieu,  from  which  parish  he  was 
alleged  to  be  a  fugitive  from  Justice. 

In  Clark's  Criminal  Procedure,  p.  76,  It  Is 
stated  that  'In  some  states  It  is  held  that  as 
the  complaint  or  affidavit  made  for  the  pur- 
pose of  procuring  an  arrest  Is  merely  for  the 
purpose  of  satisfying  the  maglatrate  that  a 
crime  has  been  committed,  and  that  there 
Is  probable  cause  to  suspect  the  accused, 
and  if  It  is  defective  It  will  not  Invalidate 
the  subsequent  examination  and  commitment 
of  tbe  accused;  that  the  accused  can  only 
avail  himself  of  defects  therein  before  his 
examination  and  commitment;  that  ft  has 
also  been  held  that  If  upon  the  examination 
It  is  found  that  the  accused  is  probably 
guilty  of  an  oCTense  other  than  that  char- 
ged in  the  complaint,  he  should  not  for  that 
reason  be  dischai^ed.  It  Is  the  duty  of  the 
magistrate  to  commit  blm  for  the  trial  for 
the  offense  disclosed  by  the  evidence;  that, 
even  wben  a  complaint  Is  essential,  yet 
where  It  Is  Insufficient  because  It  falls  to 
charge  an  offense,  or  because  it  does  not 
charge  the  particular  offense  of  which  the 
accused  Is  probably  guilty,  or  for  any  other 
reason,  the  magistrate  Is  not  bound  to  dis- 
charge him,  but  may  bold  htm  until  a  new 
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complaint  Is  made.  In  some  states  the  com- 
plaint made  for  the  arrest  and  examination 
of  the  accused  Is  of  no  force  after  the  war* 
rant  of  arrest  Is  issued.  The  examination  Is 
had  npon  the  warrant,  and  not  upon  the 
complaint" 

These  remarks  are  oTidently  directed  to 
[M-oceedinss  taken  before  a  magistrate  in 
respect  to  a  crime  alleged  to  have  been  com- 
mitted within  hla  own  paElsh.  They  receive 
additional  force  under  the  dlrcnmstances  dis- 
closed in  this  special  proceeding. 

The  third  complaint  of  relator  la  that  he 
was  "turned  over  to  the  custody  of  said  sher- 
iff (of  Calcasieu  parish)  without  any  culmi- 
nation;  that  under  section  1019  of  Wolirs 
Bevlsed  Laws  he  was  entitled  to  an  examina- 
tlon  before  the  Justice  of  the  parish  where 
found,  and  a  dlsctiarge  should  such  Justice 
believe  from  such  examination  that  he  should 
not  be  put  upon  trial;  that  through  his  atr 
tomey  he  Insisted  before  such  court  upon 
Bud^  an  examination,  and  that  it  was  in  open 
court  refused  him." 

There  was  an  examination  made  In  the 
matter  by  the  magistrate,  which  resulted  in 
his  reaching  the  conclusion  that  relator  should 
be  placed  upon  trial.  It  Is  true  the  ex- 
amination did  not  proceed  to  the  extent 
which  the  accused  thought  It  should,  but.  In 
oar  opinion,  the  examination  under  the  spe- 
cial circumstances  went  as  Car  as  relator 
coald  legally  claim.  At  the  time  of  the  ex- 
amination tbere  was  legally  present  before 
the  magistrate  a  deputy  sheriff  of  the  parish 
ot  Calcasieu,  holding  a  warrant  for  the  ar- 
rest of  the  accused  for  a  crime  alleged  to 
have  been  committed  by  him  In  that  parish. 
With  that  fact  established  before  the  Judge 
of  tbB  dty  court,  It  was  not  his  duty  nor 
his  province  to  examine  Into  the  merits  of 
the  case,  or  review  the  action  of  the  court 
or  mai^strate  ordering  the  arrest  The  mag- 
istrate In  New  Orleans  bad  to  presume  that 
the  proceedings  In  Calcasieu  Justified  the  Is- 
suing of  the  warrant  He  was  not  called 
upon  to  malEe  an  examination  Into  the  facts 
b^ond  the  poluts  he  did.  It  was  for  the 
authorities  in  Calcaden  to  make  that  exami- 
nation.  Ber.  8t  1876,  f  10S5. 

We  by  no  means  announce  that  the  deputy 
sheriff  of  Calcasieu  parish,  armed  with  a 
warrant  for  the  arrest  of  the  accused,  could 
not  have  made  the  arrest  himself  without 
calling  Into  requisition  the  action  of  the  au- 
thorities in  the  parish  of  Orleans.  Rev.  St 
18T6,  t  1<^.  That  question  1^  not  involved 
here,  and  Is  not  passed  upon.  We  do  not 
say  that  under  some  circumstances  a  magis- 
trate in  a  particular  parish,  when  a  charge 
is  made  before  him  that  a  particular  person, 
then  in  bis  parish,  has  committed  In  another 
parish  some  crime,  may  not  have  made  be- 
fore him  a  preliminary  examination  (strictly 
so  called)  and  have  the  testimony  In  the 
case  reduced  to  writing,  and  forwarded  to  the 
aijthorlties  of  the  place  where  the  crime  was 
charged  to  have  becsi  committed.  We  simply 


say  that  he  mis  not  called  upon,  under  the 
circumstances  of  this  case,  to  have  had 
such  an  examination  made,  and  that  relator 
could  not  require  such  an  examination  to 
have  been  made  by  the  magistrate  In  New 
Orleans  as  a  condition  precedent  to  his  per- 
mitting the  warrant  of  arrest  from  Calcasieu 
being  carried  into  execution. 

The  position  taken  by  relator  that  a  pra^ 
son  charged  with  the  commission  of  a  crime 
In  one  parish,  and  with  having  become  a 
fugitive  to  another  parish  from  Justice,  has 
the  legal  right,  under  the  drcumstances  dis- 
closed by  this  case,  to  have  a  preliminary  ex- 
amination made  in  the  latter  parish,  where 
in  all  probability  none  of  the  witnesses  hav- 
ing knowledge  of  any  of  the  facts  could  be 
found,  before  he  could  be  taken  back  to 
the  parish  where  the  crime  is  alleged  to  have 
been  committed,  would  be  against  public 
policy,  would  Interfere  with  the  proper  ad- 
ministration of  Justice,  and  work  out  resulta 
in  favor  of  parties  accused  of  crime,  which 
the  Legislature  could  not  be  supposed  to  have 
ever  Intended  or  authorized.  Hardship  to 
an  accused  party  might  result  in  some  par- 
ticnlar  case  from  having  him  taken  back  to 
the  parish  wMch  he  bad  left  but  special 
cases  must  yield  to  what  Is  called  for  by  the 
general  good. 

Relator  complains  that  the  warrant  produ- 
ced for  the  arrest  of  relator  by  the  deputy 
sheriff  was  of  no  legal  effect  In  the  parish  of 
New  Orleans  because  said  sheriff  declared 
under  oath  that  no  return  had  ever  been 
made  to  the  officer  from  whom  it  issued 
within  the  10  days  required  by  law  (section 
1085,  Rev.  St>,  which  was  a  condition  prece- 
dent to  the  execution  of  the  writ  outside  of 
the  parish  from  which  It  issued.  The  provi- 
sions of  section  1086  were  not  enscted  in 
the  Interest  of  parties  accused  of  crime,  nor 
was  it  Intended  by  the  General  Assembly  to 
make  a  return  by  the  sheriff  upon  a  "copy" 
of  the  "original"  writ  of  arrest  held  by  liim 
a  condition  precedent  to  his  executing  the 
original  writ  of  arrest  which  he  still  retain- 
ed In  his  hands.  The  original  writ  had  full 
force  so  long  as  he  held  It  Assuming  that 
the  sheriff  could  not  make  himself  an  arrest 
under  it  be  could  certainly  receive  vaiAet  It 
a  prisoner  who  had  been  lawfully  arrested 
by  some  other  officer  under  another  writ; 
and  this  was  the  case  In  the  preaeat  In- 
stance. 

Finding  that  there  was  as  full  an  examt 
nation  made  the  respondent  magistrate 
into  the  facts  of  13)is  particular  case  as  was 
called  for  by  the  law,  and  that  there  were 
no  iUegalities  shown  by  the  record  sent  up^ 
we  cannot  declare  these  proceedings  null  un- 
der this  application,  for  certiorari  would  not 
be  Justtfled  In  ordering  the  magistrate  to 
make  any  further  examination  Into  this  mat- 
ter than  he  has  already  made. 

Tbe  deputy  sheriff  from  Calcaslea  parisb 
referred  to  In  relator's  petltkin  was  not  a 
party  to  the  proceedings  before  the  magto- 
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tnt&  Bb  rimply  tMdc  the  relator  Into  bla 
cuBtodr.  as  he  bad  the  legal  rU^  to  do  nn- 
der  bis  writ  of  arreet,  after  the  magiatiate 
bad  aDnovneed  what  his  conclnstona  wwtt 
In  the  premlaea.  He  cannot  be  reached  by  a 
-writ  of  inohibitlfni,  as  la  attempted  herein. 
If  be  bolda  relator  lUegally  under  Ule  writ  of 
arrest,  the  latter  had  not  bad  recourse*  so 
tar  as  he  la  concerned,  to  the  proper  remedy. 

For  the  reasons  herein  assigned.  It  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
ordw  hcTOtnlore  rendered  ha»ln  be  set  aside, 
and  plaintiff's  application  la  hereby  Adected 
and  dismissed. 

MONBOE  and  PBOVOBTT,  3Jn  anenr  la 
tba  deerMh 


<UlLiu  60) 

Ho.  U,2M. 

GAIXJiOnBT  &  MAGINNIS  T.  OOGUEN- 

HBH  et  aL« 

(Supreme  Govt  of  Lonlslana.  Nor.  S,  1906.) 

OB8THUCTINQ  PPBIJO   OBAIN  — ACTION  FOR 
DAUAOBB-BTIDSNCB-IHJUNOTION— DAH- 
AOB»-DIS80LUTI0N. 

1.  In  an  action  aoandlDg  In  dama^  for  the 
aaaerted  intefraption  of  a  public  drain  iuto  a 
■treauk,  to  the  oae  of  which  plalntifFs  were  en- 
titled for  drainage  porpoaea.  hauling  timber 
tiierela.  It  wu  not  ahown  that  the  timber  was 
the  proximate  cause  of  the  damage. 

There  were  two  causes  alleged:  (1)  by  plain- 
tiffs,  that  the  timber  in  the  stream  caused  the 
damage;  (2)  the  other,  alleged  by  defeodanti^ 
that  it  was  caused  by  a  storm. 

Plaintiffs'  field  of  com  and  cane  was  submer^ 
ed  for  a  number  of  days  and  damages  suffered. 
A  number  of  witnesses  testify  that  the  damage 
was  not  by  the  sbuin,  that  it  was  caused  by 
tte  logs;  others,  that  the  damage  was  not  o^ 
cadcmed  1^  the  logi  in  the  stream,  that  It  was 
caused  by  tiie  storm.  Th»  testimony  Is  quits 
«»aictlng. 

Plaintiffs,  upon  whom  was  the  onus  of  proof, 
did  not  BaBtom  their  dMnaiid  fw  damages.  It 
is  rejected. 

2.  Two  of  the  defendants  sgainst  whom  ths 
snit  was  brought  wen  not  parties  at  all  in 
hauling  and  floating  logs.  As  to  them,  there  Is 
no  Issoe  at  alL 

3.  As  to  the  remaining  defendants,  whilst  It 
Is  erident  that  they  hsid  no  right  to  use  the 
drain  without  taUng  proper  care  of  their  tim- 
ber after  It  had  beoi  placed  in  the  stream* 
which  Is  admitted  to  be  pnbllc,  they  cannot  be 
held  liable;  it  not  being  ahown  that  they  occa- 
sioned a  loss  or  imposed  an  injury. 

4.  The  def endauts  are  not  entitled  to  dam- 
ages upon  the  dissolution  of  the  Injunctiou. 
nnalntifCs  acted  hi  good  faith  la  taking  out 
tin  iajonctlon.  The  Issues  tendered  by  defend- 
ants ore  not  such  as  to  be  basis  enough  for 
Judgment  holding  plaintiffs  liable  for  damages. 

5.  Defendants  claim  attorney's  fees  for  the 
disBoiution  of  the  writ.  No  motion  to  dissolve 
was  tried. 

The  writ  waa  dissolved  after  trial  on  the 
merits. 

Claim  for  feea  set  up  by  defendants  la  not  al- 
lowed. 
(Syllahns  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  J.  C.  Briant, 
jDdse  ad  hoe. 

•Eehaarlas  SsnM  Norembw  n,  im. 
8580.-8S 


Action  by  GalUonet  A  Magliinis  against 
Manuel  Gognenhem  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  At- 
firmed. 

SnUion  A  Wallla,  fOr  appellants.  Charles 
W.  Do  Boy,  tor  appellees  Dasptt  Foster, 
Mniinft  Ctodduma  A  Sanders*  for  other  amiel- 


BBBAUX,  J.  The  i^lntlff  firm,  owner  of 
two  tracts  of  land  In  the  parish  of  Terre- 
bonne, under  cultivation,  one  known  as  Wood- 
lawn,  and  the  other  as  Ashland,  brought  .suit 
against  defendants  to  enjoin  and  prohibit 
them  from  placing  further  obstructions  In  a 
drain  through  which  the  waters  from  these 
places  flow.  Plaintiffs  also  sue  for  damages, 
and  aslc  that  the  logs  and  obstnictlonB  placed 
In  the  drain  be  remoTed.  These  two  plan- 
tations front  on  Bayou  Orand  Oaillou,  and 
Woodiawn  is  adjacent  to  Honduras  Planta- 
tion. 

These  lands  may  be  identified  as  to  thehr 
locality  by  the  following  sketch,  which  also 
longhly  sets  forth  the  drainage  In  question. 


Time  Is  a  TOSt  triangular  area  which 
drains  through  the  Bayou  Sale  and  Ghauvin 
into  Quitman  Lake.  At  the  bead  of  this 
triangle  idainttOV  plantatlims  are  situated. 
The  outiet  from  these  plantations  is  ttroogh 
Bayon  Sale,  running  through  a  cjpten  swamp 
to  a  floating  prairie^  thence  throu^  the  "ca- 
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nal**  ibown  In  ttw  iketdi.  Hind  on  down  Into 
Lake  Quitman,  which  debonchea  Into  Bayon 
Dulac;  and  from  Dnlac  Into  Bayou  Orand 
GalUon,  wMch  flows  Into  the  Gulf. 

The  recoid  Intorma  oa  Oat  In  order  to  ob- 
tain a  good  87stem  at  drainage^  tha  drainage 
oommtSBlon  of  District  No.  1  of  the  parish 
of  Terrebonne  opened  and  dredged  Bayoa 
Chanvln,  cut  a  canal  through  the  prairie  con- 
necting Bayon  Ohaovln  with  Bayon  Sale, 
and  dredged  Bayon  Sale  np  as  fftr  aa  the  up- 
per line  of  plalntlffB*  Woodlawn  plantation. 
AmthorM  By  Aet  Vo.  37,  ».  40,  of  1S94- 

A  good  drainage  was  the  lesolt,  and  a  ne- 
aonable  flo#  of  the  rainfall  from  the  land 
wltUn  the  district  to  the  Gtalt. 

Defmdanto  were  engaged  In  evtUng  and 
polling  loga.  Th^  pnllboat  waa  fastened 
to  the  bank  at  or  near  the  place  the  Bayoa 
Sale  waters  fall  Into  the  canal  which  con* 
nects  it  with  Bayon  Ghanvln.  l^iey  palled 
the  logs  firom  the  adjacent  swampa  toto  the 
bayoa  near  their  pnllboat  After  they  had 
been  palled  toto  the  bayoa,  they  were  rafted 
to  be  towed  away.  These  logs  were  palled 
by  a  poUboat,  that  la,  by  a  species  of  boat 
with  a  windlass.  The  chain  of  this  boat  Is 
fastened  to  the  logs,  and  by  a  steam  appli- 
ance tlu  logs  are  pulled  from  a  distance. 
The  loga  are  palled  at  an  angle  of  about  45 
degrees,  and  are  made  to  tail  lengthwise  Into 
the  stream.  It  happened  that  there  were 
sinkers  amcmg  these  logs^  and  others  that 
were  looae  logs.  They  were  pellmell  In  the 
bayou.  In  one  place  there  was  a  log  placed 
across  the  bayou, '  all  of  which,  plaintiffs* 
contention  is,  held  back  the  water  and  there- 
by Interfered  with  the  drainage  of  the  plan- 
tation. 

Defendante  proceeded  by  rules  to  hare  the 
Injunction  dissolved,  on  the  grodnd  that  the 
plaintiec  had  no  cause  of  action;  that  they 
had  the  right  to  pull  timber  into  the  bayou 
and  canal  for  sale  or  for  use;  that  one  of  the 
defendants,  Daapit,  Is  the  owner  of  the  land 
npon  which  the  timber  was  situated,  as  well 
as  of  the  land  through  which  the  canal  and 
bayou  passes,  where  the  pullboat  was  slt- 
uated,  and  where  the  timber  was  pulled  into 
the  canal;  that  the  canal  Is  public. 

Defendante  STer  that  the  timber  pulled  to* 
to  the  canal  by  them  did  not  obstruct  the 
drainage;  that  the  timber  was  abont  seven 
miles  below  plaintiffs'  plantations;  that  the 
level  of  the  plantations  Is  about  eight  feet 
higher  than  the  place  where  the  timber  was 
situated;  that  there  were  other  obstructions 
in  the  bayon  not  placed  therein  by  them;  that 
theirs  was  floating  timber.  The  severe  rain 
and  wind  storm  which,  defendante  say,  fell 
and  blew  for  several  days  from  the  Gulf, 
forced  the  water  back,  and  caused  a  rise  of 
waters  in  the  bayou,  canal,  and  swamps;  that 
there  waa  a  sheet  of  water  on  each  aide  ex- 
tending out  some  distance,  which  prevented 
the  waters  from  running  into  the  Gulf;  that 
the  tide  ebbs  and  flows  where  the  logs  com- 
platoed  ot  were  pulled. 


This  rale  mis  referred  to  tba  smlto  to 
stand  as  an  answw. 

Two  of  the  dtf endanti,  Cauriea  and  Al- 
fred Dasplt,  severed  to  their  defense,  and 
averred,  to  snbstance,  that  thfey  did  not  float 
any  timber,  and  committed  no  act  of  which 
platotUf  can  have  toe  least  canse  to  oom- 
plato.  niey  aver  that  as  to  them  the  to- 
Junjctlon  was  Issued  without  cauae,  and  that 
they  are  entitled  to  Ite  dlaaolntlon  and  to  at- 
torney's fees. 

The  evidence  shows  that  then  was  a 
Tery  heavy  rato  on  tlie  28d  of  Aprllt  1900; 
that  the  water  remained  on  plaintiffs'  plan- 
tation at  different  places  nine  or  ten  daya. 
A  number  of  wltoesses  aflBrmatlvely  testify 
^t  titore  was  a  strong  wind  from  the  south 
at  the  time,  and  that  the  south  wind  will 
force  np  the  water  to  the  opposite  direction. 

The  drain  to  question  passes  through  a 
floating  or  trembling  prairie,  which  Is  about 
four  miles  wide,  and  measures  about  six 
miles  to  the  direction  of  the  Golf  along  the 
drain.  The  'tremblans,"  to  ose  a  native 
application  of  the  word,  are  an  unusual  for- 
mation. It  consiste  of  vegetation,  part  of  it 
decayed*  toterwoven,  and  to  some  places  onlte 
consistent  Cattle  will  browse  on  Ito  surface 
to  places,  and  feed  on  Ite  feulUe  suecnlente, 
or  green  nutritious  leaves  and  twigs  which 
the  water  keeps  fresh.  In  appearance  Ibe 
prairie  tremblante  is  a  verdant  meadow,  con- 
sisting of  a  large  body  of  water  covered  with 
vegetation.  It  Is  shaky  in  many  places, 
yet  It  does  not  as  a  body  float  around  over 
the  waters,  as  has  sometimes  been  said.  It 
is  stationary,  but  not  always  a  safe  aurfsce. 
A  heavy  step  will  canae  a  vlbrattog  motion  of 
the  surface,  extmdtog  a  nombw  of  feet 
around. 

Plaintiffs*  learned  counsel  refw  us  to  tlie 
following  on  the  subject  from  the  Oentary 
Dictionary,  verbo  "trraibllng  prairie'':  "Al- 
so in  the  vicinity  of  the  numerous  lakes  to 
the  parish  (lafourche.  La.),  exlsta  Immense 
tracts  called  the  troubltog  prairies.  These 
seem  to  be  a  surface  composed  of  matted 
roota  and  decayed  stalks  of  the  marsh  veg- 
etation, floating  upon  the  water  in  some  to- 
stances  and  upon  very  soft  mud  to  other. 
Over  these  prairies  It  Is  practicable  to  walk, 
and  cattle  grase  upon  them,  although  they 
vibrate  at  every  tread,  and  a  cut  of  a  few 
feet  to  depth  will  always  discover  a  anb- 
stratom  of  water." 

This  volume  of  water  stops  the  current 
from  above.  It  is  an  opposing  body  of  wa- 
ter. It  receives  comparatively  little  water 
to  addition  to  that  It  has;  mysteriously 
enough,  to  some  extent.  It  reelsta  the  ordi- 
nary law  of  gravitation,  and  In  Ita  coarse 
water  from  above  is  driven  to  channels  along 
Ite  sides.  This  wonld  be  the  effect  of  a  fall 
grown  vigorous  floatant,  but  even  thai  it 
would  not  prevent  the  action  of  the  storm 
and  strong  winds  on  the  waters  covering 
other  areas  adjacent  The  draining  channel 
to  question  may  have  been  checked  and  the 
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inter  hdd  ba^  \tj  the  wind  none  the  leas. 
Tha  onua  of  the  Viong  may  not  have  been 
oa  the  floatant%  and  It  may  net  have  been 
on  defeodantf  loga.  The  theory  of  plain- 
tiffs la  that.  In  Tlew  of  the  tact  that  tbtf 
trembling  pimlile  held  Its  watera  and  ad- 
mitted Tery  Uttle  foreign  water,  neceuarily 
aD  the  water  most  flow  throngh  the  drain  In 
queatlon.  Talcing  that  Tlew  aa  correct,  It 
doea  not  necessarily  fbUow  that  defendanti^ 
logs  are  the  opposing  agents,  and  aa  each 
they  caused  the  damages  claimed. 

If  the  waters  had  been  stopped  In  their 
flow  ox  checked  by  the  logs,  their  force  aboTe 
the  logs  would  hare  caused  Ihem  to  spread 
from  the  canal  in  question  to  and  over  the 
prairie  tIemblant^  whidi  prairie,  after  all, 
is  not  BO  imparrlons  aa  plalntHfs  assert 

The  theory  that  the  pressure  was  only  felt 
in  the  canal  abore  the  asserted  obstructing 
legs,  and  that  through  the  canal,  forced  the 
waters  back  to  plalntlfEs'  plantation.  Is  not 
mstalned  by  the  evidence;  for  It  the  waten 
liad  swollen  <as  contended)  in  tiie  canal,  l^y 
would  hare  spread  over  the  prairie  trem< 
blante  long  before  reaching  plalntlfls'  plan- 
tation. It  was  shown  that  part  of  the  prai- 
rie (along  tiie  canal)  had  ceased  to  be  trem- 
blau^  having  become  dry.  This  part  at 
least  would  readily  hare  received  the  wa- 
ters. It  was  not  shown  that  the  waters  to 
any  great  extoit  wread  over  fl»  banks  of 
the  canal. 

The  weight  of  the  testimony  shows  that 
there  was  heavy  wind  from  the  southeast 
and  ^t  south  winds  liave  the  effect  of  hold- 
lag  vp  the  waters;  that  it  was  a  stiff  wind; 
and  that  It  blew  for  a  numbw  of  daya  from 
that  direction.  This  testimony  sustains  the 
statement  that  the  stnmg  wind  was  the  cause 
that  prevoited  the  water  which  fell  on  the 
S2d  of  April,  1800,  from  running  to  the  Onlf. 

An  inspection  of  the  sketch  annexed  shows 
tlie  purchase^  m  force  of  the  wind,  on  the 
lake  and  anrronnding  country.  It  was  strong 
enough  to  hold  Its  own  against  the  waters  in 
the  floating  jvalrtes,  and  of  ttie  cypress 
swamps  agatost  the  drain  and  against  the 
tldeu  A  number  of  witnesses  agreed  regard- 
ing tile  effect  of  the  high  wind.  A  witness 
fbr  pbilntlff,  who  is  chairman  of  the  drain- 
age oommlsBlon— Mr.  Barrow— testified:  "I 
cannot  say  that  there  is  a  current  op  the 
bayou  each  day,  or  down  the  bayou  each  day. 
Thwe  is  a  certain  amount  of  water  that 
feeds  that  bayou.  It  la  tmly  while  there  Is 
wattf  above  that  the  flow  is  out  If  It  con- 
tinued to  flow,  and  there  was  no  wata  above 
to  feed  it  It  would  go  dry,  which  It  doea 
not  dOL  The  north  wind  will  make  it  run 
out  untU  then  Is  little  water  in  it  and  the 
Bontii  wind  will  force  the  water  up  the  other 
way.  •  •  •  These  aouth  vrinds  do  swell 
the  tides.  We  have  seen  the  tides  In  our 
bayooa  rise  by  heavy  vrinds,  and  the  tides  In 
the  lower  portion  cA  the  parish  two  feet  irtth 
heavy  wind  from  the  southeast" 

The  lainfaU  of  1S98,  tovoked  by  plaintiffs 


by  way  of  comparison  with  Uut^t  1900,  caa 
furnish  platotlffs  but  little  «mifort  T^u^ 
there  was  that  year  OSBSi  a  prec^itetlon  of 
18  Inches;  the  fldds  were  sntmierged;  the 
water  ran  off,  and  destroyed  no  crop  and 
committed  no  damage.  There  were  no  loga 
In  the  drainage  canal  and  bayous,  and  the 
inter  west  ctt  without  delay.  The  test  or 
comparison  between  the  storm  of  1888  and 
that  of  1800,  howew,  ceases  to  have  any 
wtf^t  in  view  of  tiie  fact  that  It  vras  not 
shown  from  which  direction  the  wind  In 
1888  wo  blowing  In  the  fall  of  the  year, 
when  usually  fiie  wind  blows  from  another 
dlrecticm  than  It  does  In  the  early  part  of 
the  yeai^April,  tot  Instence,  in  this  case,  to 
1900.  There  Is  no  proof  before  the  court 
Hiat  ttrntfi  wu  a  southern  wind  at  the  time 
of  the  predpltetion'  to  1808.  The  evidence 
ahowB  uat  to  1888  the  watw  atayed  sevwal 
days  on  plaintiff ■*  plantations. 

An  overflow  of  the  crops  in  the  tell,  when 
the  crop  is  i^pe,  wa  are  Informed  by  the  evi- 
dence, Is  much  less  destructive  than  an  over^ 
flow  to  the  spring,  when  the  crop  Is  young. 
On  the  22d  of  April,  1800,  when  plaintiffs' 
place  was  snbmeiged  and  his  drato  obstruct- 
ed, be  alleges  there  ms  unguestloDably 
storm.  We.  copy  from  the  report  of  the 
Weather  Bureau  admitted  to  evidence: 

**Wind^The  prevalllngdirection  waa  south- 
east The  totel  movement  at  New  Orleans,** 
eta  Again:  ''Lighter  but  copious  showers 
continued  during  the  18th  to  2lBt  and  on  the 
22d  and  23d  torrential  rains  were  agato  re- 
corded at  many,  and  amounte  to  excess  of  one 
inch  at  nearly  every  'regular  and  apedal  ate- 
tlon  to  the  Stete.' " 

The  flow  of  water  to  Bayou  Olivier  la  not 
aa  ctHKluslvely  to  tovor  ot  platotlffs  as  they 
contend.  Here,  with  reference  to  this  Bayou 
Olivier,  plaintiffs  urge  that  if  the  wind  waa 
not  strong  enough  to  stop  the  flow  of  wat^ 
through  it  (Ollvtei^  for  the  aame  reason  It 
was  not  strong  enough  to  prevent  tin  vnter 
from  running  throuf^  the  regular  drato  to 
question.  The  wind  may  not  have  operated 
as  strongly  at  the  place  it  (the  water)  found 
ite  way  to  this  bayou— Dulaa  There  may 
have  been  more  of  an  incline  at  this  potot 
Comparatively  Insfgnlflcant  fbo  quantity  of 
vrater  which  flowed  through  Olivier  Bayou, 
we  Judge  from  the  testimony;  not  enough  to 
refute  the  contention  that  the  water  wall 
was  due  to  the  strong  wind.  The  testlniony, 
token  as  a  whole,  does  not  in  w  (^tolim, 
sustain  the  liew  that  the  logs  in  the  Bayou 
Sale  basin,  placed  there  by  defendant  caused 
the  submerge  of  the  platotlffa*  plantation.  It 
had  ratoed  to  torrente;  the  whole  section  of 
the  country  was  under  water.  Testimony  for 
plaintiffs  shows  that  to  heavy  rains  the  car- 
rying capacity  of  the  canal  was  not  suflBdent 
The  result  was  that  the  water  came  down 
too  fast  and  overflowed  Ite  banka  and  adja- 
cent lands,  and  all  this  without  reference 
to  whether  there  were  logs  or  not  la  the 
bayou. 
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A  stream  shonld  not  be  beard  to  cbarfe  all 
Its  ilngslahneBf  and  Incapacity  to  logs. 

Trne,  there  were  logs,  some  sunken,  some 
flratlng,  and  others  loose,  and  some  were  ly- 
ing across  the  stream;  and  yet  we  hare  not 
fonnd  that  they  were  an  absolute  obstmo 
tlon  to  drainage  to  the  extent  claimed  by 
plaintiffs.  It  Is  difficult  to  determine  from 
the  evidence  how  great  an  obstruction  the 
logs  were,  and  how  much  water  they  held 
back.  It  Is  equally  as  difficult  to  find  that 
the  temporary  stagnation  of  water  on  plain- 
tiffs* place  was  due  to  those  logs.  There  was 
a  fall  of  about  seren  feet  from  plaintiffs' 
place  to  the  adjacent  lands,  where  the  logs 
were  In  the  canal.  It  Is  not  shown  tliat  the 
water  was  checked  up  to  that  height 

We  do  not  think,  with  the  evidence  before 
na,  we  staonld  bold  that  tbe  logs  caused  the 
damage. 

One  of  tbe  plaintiffs*  witnesses  Informs  ns 
that  after  the  logs  had  been  removed  the  wa- 
ter did  not  Immediately  run  off  from  plain- 
tiffs' plantation.  It  remained  at  a  standstin 
for  24  hours,  and  did  not  Immediately  run  off 
after  the  logs  had  been  removed,  as  It  would 
have  done  had  the  logs  been  the  whole  cause 
of  the  overflow.  It  Is  not  satisfactorily  shown 
how  It  was  possible  for  the  Impediments  In 
the  canal  to  cause  the  water  to  back  up 
to  plaintiffs'  plantation,  a  number  of  miles 
above,  and  hold  It  up  there  for  a  numb^  of 
days.  Logs  floatiug  In  a  bayou  rise  and  fall 
with  the  water,  and  do  not  obstruct  the  flow 
save  to  the  extent  they  displace  the  water. 
If  the  stream  has  any  current.  It  will  not 
be  entirely  checked  by  floating  logs.  There 
were  three  possible  causes:  The  precipita- 
tion Itself,  the  southeast  wind,  and  the  logs. 
If  the  logs  were  remotely  tho  cause,  plain- 
tiff would  still  be  left  without  a  cause  of 
action.  Tbe  evidence  before  ns  creates .  a 
very  Mrtoua  doubt  wbether  tb^  am  tbe 
cause. 

We  have  already  noted  that  ttie  water 
drained  through  Bayou  Sale,  through  a  canal 
to  Bayou  Ghauvin,  and  through  Bayou  Chau- 
vln  Into  Lake  Quitman,  from  I^e  Quitman 
into  Bayou  Dulac,  and  from  Dulac  Into 
Bayoa  Callloo  Into  tbe  Gulf.  There  Is  also 
an  outlet  from  Lake  Quitman  by  Robinson 
Canal  and  the  Boudreaux  Canal. 

The  sheet  of  water  in  this  country  and 
the  tide  water  were  held  back  by  tbe  wind  as 
shown  by  the  weight  of  tbe  testimony.  Hav- 
ing arrived  at  this  conclusion  regarding  the 
cause  of  the  submergence  of  plaintiffs'  place, 
the  stetus  of  the  drains-one  of  the  questions 
st  Issue— presents  questions  upon  which  we 
wUI  dwell  for  an  Instent 

The  drain  Is  unquestionably  public  It  was 
Dpened  with  the  sanction  of  tbe  parish,  and 
with  tbe  aid  of  some  private  subscription, 
rbere  li  a  statute  authorizing  such  enters 
prises. 

It  follows  that  drains  are  not  to  be  closed 
or  iDveded.  Th^  are  to  bare  tree  scoiie  to 


tbe  sea.  But  timbermen  are  also  entitled  to 
a  rU;ht  of  way,  ^ut  one  (the  timberman)  Is 
not  to  Interfere  with  the  other  (the  drain). 

It  Is  true.  Incumbrances,  such  as  those 
found  In  the  drain  In  question,  are  not  ad- 
juncts to  drains  nor  to  a  free  stream. 

Defendante  urge  that  plaintiffs'  suit  Is  tor 
damages,  and  that  the  Injunction  Is  a  mere 
incident  of  the  principal  demand  for  dam- 
ages; and  defendante  further  urge  that,  the 
moment  no  damage  Is  found  to  be  due,  the 
Injunction  must  fall  and  be  dissolved. 

We,  after  having  considered  the  subject; 
have  arrived  at  the  conclusion  that  both  de- 
mands, one  for  damages,  and  the  other  for 
tbe  protection  of  the  drain,  and  the  injunc- 
tion, are  Intimately  connected.  They  form 
one  consideration  upon  wlilch  the  suit  is 
based,  and,  as  relates  to  jurisdiction,  the 
value  of  one  of  the  Items  going  to  form  tbe 
whole  consideration  may  well  be  considered 
lo  passing  upon  the  whole  demand. 

But  we  do  not  think  that  on  the  merits 
plaintiffs  are  entitled  to  an  Injunction. 

Although  this  court  has  jurisdiction  to  hear 
and  decide  the  issues  on  the  merits,  we  have 
not  arrived,  on  tbe  merite,  at  the  conduslon 
that  plaintiffs  are  entitled  to  judgment  for 
coste,  for  that  would  be  the  only  effect  of 
tbe  judgment,  In  view  of  the  fact  that  they 
have  not  succeeded  In  proving  that  defend- 
ants* act  In  placing  the  logs  In  the  bayou  is 
the  cause  of  tbe  damages  they  have  suffered. 

In  the  case  cited  by  defendante  with  great 
confidence,  the  court  held  that  plalntUIs  In 
Injunction  were  entitled  to  the  Injunction 
prayed  for  by  them,  although  they  had  not 
shown  damages  growing  out  of  the  act  com* 
plained  of.    Dudtey  v.  Tllton,  14  Ia.  Ann.  283. 

The  facte  of  the  pending  case  are  not  very 
similar  to  those  of  the  cited  case. 

In  the  latter,  the  defendante  were  charged 
with  trespass,  and  trespass  was  shown. 
Plaintiff  asked  that  defendante  be  stopped 
from  continuing  with  the  work  which  they 
were  then  performing.  His  prayer  was 
granted. 

In  the  pending  suit  tbe  right  to  tbe  use  of 
the  stream  was  admitted,  and  plaintiffs 
sought  to  regulate  this  use  upon  the  ground 
that  It  has  caused  them  damages  for  an 
amount  which  they  failed  to  prove  had  been 
suffered.  An  action  to  regulate  the  use  may 
be  governed  by  a  different  rule  than  one  to 
prevent  entirely  the  use. 

Here  it  was  not  shown  that  there  was  a 
violation  of  plaintiff's  right  of  drainage. 

The  act  complained  of  was  not  a  continuing 
act,  as  in  the  case  cited. 

From  the  fact  that  defendante  had  placed 
logs  In  the  bayou.  It  does  not  follow  that 
they  would  place  others;  and  It  Is  not  to  be 
Inferred,  without  special  allegation,  that  nidi 
was  their  Intention. 

The  petition  does  not  set  forth  that  plalD> 
tiffs  apprehended,  or  had  tbe  least  cause  to 
apprefaend|  that  defendants  would  conttno* 
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to  place  tti«lr  logi  In  Uw  bayou,  and  coo- 
tintie  to  be  negligent  in  regard  to  tbelr  loca* 
Hon  In  the  bayou. 

As  we  read  ttae  petition  on  account  of  de- 
fendants' acts  already  done,  plalntUfs  aaked 
that  they  be  enjoined— to  quote  from  the 
petition— "from  obstructing  said  Bayon  Sale" 
and  other  streams,  into  which  Its  waters 
flow,  and  from  Interfering  with  the  drain, 
an  allegation,  we  Infer,  which  had  reference 
to  the  obstruction  in  the  bayon  at  the  time. 
The  future  action  of  the  parties  defendant 
could  not  be  used  as  a  ground  for  an  Injunc- 
tion, without  special  allegation  setting  forth 
the  facts  regarding  Illegal  nse  In  the  future. 

The  Issue  tendered  was  damage  for  exist- 
ing violation  of  a  right,  and  not  for  Judg- 
ment to  prevent  future  action  of  the  parties, 
against  which  plaintiffs  do  not  anr  that  they 
felt  the  least  concern. 

The  subject  of  navigation  or  freedom  of 
the  stream  is  not  an  issue.  Defendants  could 
have  continued  to  have  pulled  logs,  and  put 
them  near  the  banks,  and  poll  them  away, 
without  giving  ground  for  obJectloD. 

If  careful  in  the  use  of  this  rlgbt,  it  did  not 
give  gronnd  for  Injunction. 

We  do  not  think  we  shonld  make  an  in- 
junction peremptory,  preventing  them  from 
mine  the  stream  at  all  under  any  circum- 
■tances.  This  would  be  the  grasp  of  the  Judg- 
ment, If  granted.    This  we  must  decline  to  do. 

Two  of  the  defendants.  Charles  and  Alfred 
Daspit,  It  seems,  were  inadvisedly  made  par- 
ties defendant  They  had  naught  to  do  wltb 
obstructing  the  drain,  and  are  in  no  way  to 
be  enjoined  for  obstructing  or  threatening  to 
obstruct  it. 

The  injunction  aa  to'  these  defendants  must 
be  dissolved. 

Tbey  claim  of  tlie  defendants  attoniey*B 
fee  for  dissolving  the  writ 

The  case,  as  it  comes  np,  does  not  show 
fliat  there  was  a  trial  on  motion  to  dissolve. 
The  motion  to  dissolve  tiie  injunction  was 
lefeired  to  the  merits,  we  have  already 
stated. 

The  weli^t  of  fbe  dedslon  Is  against  the 
demand  for  damages,  which,  under  the  rules 
ct  practice,  are  to  be  allowed  lor  services 
rendered  In  dissolving  the  injunction  or  other 
conservatory  writ— not  for  services  rendered 
on  the  merits,  as  In  tills  case. 

The  defense  was  exclusively  on  tbe  merits. 
It  was  only  on  the  merits  made  to  appear 
tliat  these  defendants  were  made  parties  in 
OTor,  under  eircnmstances  which  do  not  give 
rise  to  tite  Idea  that  plaintUF,  as  to  these  de* 
fendants,  was  actuated  by  mslioe. 

Under  fiie  drcnmstances  of  this  case,  we 
cannot  faictnde  eoiinseI*s  fee  as  doe  to  these 
defendants. 

Defendants  hare  also  ssked  for  damages  In 
■econventlon,  on  the  ground  that  plalntUta, 
in  suing  out  a  writ  of  lujnnctlon,  had  dam- 
nged  tbem  In  different  ways.  Tbey  sought 
to  prove  this  demand  In  the  lower  court 


Plahitur  objected*  on  the  ground  "that  the 
Injunction  did  not  prevent  the  parties  from 
getting  out  the  timber,  from  putting  the  logs 
and  timber  Into  the  canal  and  bayou,  and 
preventing  drain." 

This  was  the  purpose,  as  ahown  by  plain- 
tiffs* petition,  as  we  take  It  and  as  admitted 
by  plaintiffs.  Upon  this  they  obtained  a 
favorable  ruling  on  one  of  the  lasuA  which 
eame  up  during  tiie  trial  Defwidants,  not 
having  been  as  mnch  Injured  as  tiuy  Im- 
agined, are  not  entitled  to  damages. 

For  reasons  assigned.  It  Is  ordered,  ad* 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  la  Imtby,  sf- 
firmed,  at  plalntilfs'  costs. 


(Ill  La.  Tl) 

No.  15.090. 
BTATB  ex  lel.  MT.  CALVARY  If.  A 
GHUBOH  V.  Srr.  PAUL,  Judge.  ' 
(Sopreme  Co  tut  of  Louisiana.   Nov.  16,  lOOB.) 

AFFBAL— SOLVENCY  OF  SURBTT— BXBHP- 
TIONS— HARRIED  WOMEN. 

1.  The  court  a  qua  has  Jurisdiction  to  loqulre 
into  the  solvency  of  the  surety  on  an  appeal 
bond,  notwHbatandlng  that  the  appeal  nss 
been  lodged  In  this  court 

fi.  The  books  used  and  needed  by  a  minister 
of  the  eoipel  for  the  purposes  of  hfs  calling  are 
not  liable  to  seisure,  and  cannot  be  considued 
In  determining  his  aolveniT  as  a  surety. 

8.  Unauthorised  married  wunen  are  tncom* 
potent  sureties. 

(Syllabns  by  tile  Oonrt) 

A^llcation  by  tbe  states  on  tb*  relation 
of  tbe  Mount  Qlilvary  Methodist  Episcopal 
Church,  for  writ  of  prohibition  to  John  Bt 
Paul.  Judge  DlTUdon  C,  dvU  district  court 

Dismissed. 

John  Wagner  and  Benjamin  Rice  Fwman, 
for  relator.  Respondent  Judge,  pro  se.  TtMe- 
odore  Cotonio,  for  Mrs.  SSva  Pettis, 

-MONBOB.  J.  Relator  alleges  that  tt  is  a 
rdlglouB  corpwatlon;  ttiat  it  owns  a  diurcb 
buHdlng  in  this  city,  which  is,  and  has  been, 
used  exclusively  ss  a  place  of  worship,  and 
la  aerefore  exempt  bom  taxatltm;  thatsava 
PetUa  pretends  to  have  bought  said  i^perty 
at  tax  sale  In  January,  1902,  and  has  caused 
a  writ  of  possession  to  Issue;  that  In  Janu- 
ary, 1908,  relator  enjoined  the  execution  of 
said  writ  on  a  bond  of  $500,  and  that  tbe  re- 
spondent  "erroneously  found  the  surety  In* 
snfflclent,"  and  upon  April  8,  1908,  ordered 
said  writ  to  be  dissolved,  onless  relator 
should  furnish  a  new  surety  within  five  days, 
Which  time  was  extended  to  April  9th;  that 
upon  the  date  last  mentioned  relatw  furnish- 
ed a  new  bond,  and  that  by  Judgmmt  sign- 
ed May  IB,  190S,  on  a  rule  to  dlsaolre,  takni 
by  0te  defendant  In  Injunction,  the  respond- 
ent erroneously  fbnnd  the  surety  thereon  In- 
Buffldent,  and '  dissolved  said  writ;  tiiat  re- 
lator thereupon  appealed,  and  having  given 

1 «.  8m  Hosbud  mai  YIU%  vol  M,  OuuL  Ug.  | 
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bond  In  fin  mm  of  fBOO^  with  otlm  nretles. 
lodged  tbe  appeal  In  tbla  court;  Jime  9, 1908* 
tberebr  deroBtliig  Ihe  district  ooart  of  Joria- 
diction  quoad  the  matter  larolTed  In  uU 
appeal;  bat  that  the  nqmndmt  m  Octobor 
26,  1903,  ooeedlng  hla  Juriadiction,  dismiss- 
ed Bald  appeal,  <m  the  ground  that  the  snre- 
ttea  were  not  solvent:  and  the  relator  prays 
tor  a  Mt  of  prohibition,  restraining  re«pond- 
ent  from  further  proceeding,  etc 

Tbe  respondent  has  made  doe  return,  and 
has  sent  op  the  record,  including  the  testi- 
mony taken  the  rule  to  dlamiss  the  ap- 
peaL 

From  this  It  appears  that  tbe  appeal  bond 
mis  signed  by  fire  persons  aa  sureties,  to  wit: 

Mason  Spencer,  a  prea<Aer,  whose  imly 
propCTty  conaiats  of  9260  worth  of  books, 
whltib  be  needs  for  the  pnrpoeeo  of  bis  call- 
ing. 

(HlTe  Roai,  AOoe  BlUs,  and  A  X  Stanton, 
married  women,  mutntborized  their  hus- 
bands; whose  propoty  consists  of  household 
effects,  acquired  before  and  after  their  mar- 
riages. 

Bl  T.  BlllB,  a  widow,  with  Children,  who 
bas'abont  $300  worth  of  household  effects, 
being  about  the  same  amount  as  was  owned 
by  tbe  community  at  the  dratb  of  her  hus- 
band (which  occurred  a  number  of  years  ago), 
tbongb  th««  bas  been  more  or  lees  change  in 
tbe  Identity  at  the  articles. 

Opinion. 

Tbe  Judge  a  quo  had  Jurisdiction  to  in- 
quire into  the  solvency  of  the  sureties  on  tbe 
appeal  bond,  ootwltbstandlng  that  tbe  ap- 
peal had  been  lodged  in  this  court  State  t. 
Judge,  Ifi  La.  178;  State  ex  reL  Maury 
ft  Ca  T.  Judge.  20  La.  Ann.  880;  Edwards  ft 
Husband  t.  Edwards,  29  La.  Ann.  589;  Wei- 
ser  T.  Blaeae,  84  La.  Ann.  833. 

Tbe  books  used  and  needed  by  a  minister 
of  the  gospel  for  the  purposes  of  his  calling 
are  not  liable  to  seizure,  and  cannot  be  con- 
sidered in  determining  bis  solvency  as  a 
surety.  Code  Fraa  art  644.  A  married  wo- 
man, unauthorized  by  ber  husband  or  the 
court  is  incapable  of  binding  herself  or  ber 
property  by  a  contract  of  suretyship;  and 
hoasetiold  effects,  such  as  those  owned  by  the 
widow,  BUis,  are,  for  the  most  part  exempt 
from  seizure.  We  therefore  conclude  that 
the  Judge  a  quo  did  not  err  In  dismissing  the 
appeal.  Tbe  restraining  order  herein  issued 
Is  accordingly  revoked,  and  this  proceeding 
dlamlsaed,  at  tbe  cost  of  the  relator. 


dU  Ls.  n> 

No.  14,S10. 

LAWSON  T.  SHREVEPORT  WATBO- 

WORKS  CO. 

(Supreme  Court  of  Louisiana.   March  2,  1908.) 

HIOHWAT  —  DEDICATION  —  RB  VOCATION— AC- 
CEPTANCE —  CHANGE  OP  LOCATION  —  USB 
BY  PRESCRIPTION  —  LICENSE  —  OEFECTTVB 
BRIDOB-LIABIUT?  OF  OWNER. 

1.  A  r«rHOD  Diukinic  In  hii  own  name  some  ad> 
vaatage  tor  a  third  perMn  the  condition  or  con- 


■ideration  of  a  commutative  contract  w  ontr- 

oua  donation,  cannot  after  such  third  pers(» 
has  availed  himself  of  such  advantage,  revoke 
the  same. 

2.  In  selling  the  aoU,  over  which  a  roadway 
in  use  by  the  public  passes,  to  anotber,  a  stipu- 
lation, couched  in  seneral  teno^  that  the  roa<} 
is  to  be  kept  open  and  a  bridge  constructed 
across  a  small  bayou  tm  the  use  of  the  road,  is 
to  be  talcen  as  a  stipulatlMi  pour  oefriii— for 
tbe  public 

3.  And  tbe  public's  assent  to  this  stipalation 
In  its  favor  Is  signified  by  Its  coatiouoos  nae 
of  the  road  and  of  the  bridge  constracted  over 
the  bajoQ. 

4.  Wben  the  route  of  a  public  road  Is  changed 
by  ordinance  of  the  Police  Jury,  the  old  road 
continues  the  public  highway  until  the  new  is 
laid  out  opened  and  made  practicable. 

5.  From  defendant  company's  contractual  aa- 
sumption  of  the  duty  to  coustmct  a  bridge  over 
the  bayou,  as  also  from  the  fact  of  Its  ioterfar- 
race  with  the  old  crossing  of  the  bayou,  doing 
away  wltb  sach  crossing  .and  undertaking  to 
construct  a  bridge  there  to  take  its  place,  re* 
suits  in  Isw  tbe  obligation  on  its  part  of  coo- 
strncting  such  a  bridge  as  would  be  reasoaaUy 
safe  tor  the  public,  nung  the  road,  to 


6.  The  right  of 
B,  which  ca 


On  Behearins. 

passage  Is  a  dlsconlinnons 
servitude,  which  can  be  established  only  by  title. 

7.  In  the  absence  of  proof  of  Intention  on  tbe 
part  of  the  owner  to  dedicate  his  property  to 
public  use,  the  mere  use  of  the  passage  by  the 
public  cannot  supply  a  title  or  serve  as  the  oasis 

^^^b^^e  knowingly  leaves  open  bis  wnip- 
trty  under  circumstances  calculated  to  lead  oth- 
ers to  think  that  they  are  invited  to  use  It 
he  Impliedly  licenses  Its  use  by  the  public, 
and  assumes  an  obligation  to  see  that  it  is  kept 
In  a  reasonably  safe  conditI(KL 

9.  The  owner  of  land,  over  which  the  puUlc 
has  been  allowed,  for  a  nnmber  of  years,  to  use 
a  road  leading  across  a  small  bayoo.  ImQliediy 
invites  the  public  to  make  use  of  a  bridge  whldi 
be  constructs  at  the  crossing  and  concerning 
which  he  gives  no  notice  of  any  kind;  and 
where  such  bridge  Is  negligently  constructed, 
and  falls  beneath  tbe  weight  of  a  man  and  a 
mule.  Inflicting  injury  upon  both,  such  owner 
is  liable  in  damages. 

NlehoUs.  O.  J.,  dissenting  on  rehearing. 

(Syllabus  by  tbe  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Alfred  Dillingham  land. 
Judge. 

Action  by  Henry  J.  Lawson  against  the 
Shreveport  Waterworks  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals, 
and  plaintiff,  by  answer  filed,  asks  for  an  in- 
creased Judgment  Affirmed. 

Leonard,  Bandolpb  ft  Rendall  and  Wise, 
Randolph  ft  Rendall,  for  SMWUsut.  Sidney 
Levy  Herold  and  David  Thompson  Land,  for 
appellee. 

BLANCH  ARD,  J.  Tbil  Is  an 'action  to  re- 
cover damages  for  personal  Injuries  sustained 
by  plaintiff,  occasioned  by  the  collapse  of  a 
small  bridge  erected  by  the  defefidant  com- 
pany over  a  canal  or  ditch  it  had  excavated 
across  a  country  road  near  the  City  of  Shreve- 
port 

Plaintiff  was  at  the  time  riding  a  mule 
Si.  am  Hlsbwajs,  vat  »,  CenL  DIk-  U  Ui,  ISL 
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along  the  road  aforesaid  and  bis  contention 
Is  that  In  crossing  the  bridge  It  gave  way 
beneath  him,  throwing  the  mule  and  blmseU 
off  the  bridge  Into  the  ditch,  so  severely  tn- 
Jnrlng  the  mule  that  It,  shortly  afterwards, 
died,  and  Injarlng  himself  to  that  extent  that 
one  of  his  bands  Is  permanentiy  disabled. 

Defendant  company  denies  liability  both 
on  the  facts  and  law  of  the  case. 

Its  contention  la  that  the  road  In  qnestlon 
was  not  a  public  road  and  that  plaintiff,  in 
travelii^  it,  was  a  trespasser;  that  it  owed 
him  no  duty  in  respect  to  the  bridge,  in 
crossing  which  he  claims  to  have  been  In- 
jured; and  tliat  if  it  did  owe  him  any  such 
duty,  and  there  was  negligence  on  Its  pftrt  in 
discharging  same  (which  is  denied),  and  in* 
Jury  resulted  to  plaintiff,  he  still  cannot  re- 
cover because  of  bis  own  contxibutory  fault 
and  negligence. 

The  case  was  tried  by  Jury  who  found  for 
^alntifl.  awarding  him  a  Judgment  for  $000.- 
00.  He  bad  sued  for  $2,000.00. 

From  a  Judgment  based  on  this  verdict  de- 
fendant appeals,  and  in  this  Court,  by  answer 
filed  to  the  appeal,  plaintiff  asks  that  the 
Judgment  be  increased  to  $2,600.00. 

JZujiiHT— Plaintiff,  a  colored  man.  Uvea  six 
and  a  half  miles  north  of  Shrevepoit  and  is  a 
farmer  by  occupation. 

The  road  he  traveled  to  town  was  gener- 
ally looked  upon  and  used  as  a  public  road. 
This  road  crossed  a  stream  known  as  Cross 
Bayou,  Just  at  the  north  boundary  line  of  the 
City  of  Shreveport 

Over  this  stream  the  Police  Jury  had  es- 
tabUshed  a  public  ferry.  This  ferry  had  been 
established  some  six  or  seven  years  prior  to 
the  time  of  the  occurrence  which  gave  rise 
to  this  litigation.  It  was  known  as  Dock's 
Ferry. 

From  "the  time  the  ferry  was  established 
the  Police  Jury  recognised,  and  the  public 
used,  the  road  leading  across  the  ferry  and 
northward  of  it  as  a  public  road,  and  it  was 
one  of  the  minor  lilghways  leaiUng  into  and 
ont  of  the  town.   It  was  much  traveled. 

The  owners  of  the  soil  over  which  the 
road  ran  never  objected  to  its  use  as  a  public 
highway;  never  objected  to  the  Police  Jury 
treating  It  as  one  of  the  public  roads  of  the 
Pailab  and  making  provision  for  It  as  such. 

This  was  the  situation  when  the  defendant 
company,  which  owns  and  conducts  a  water- 
works system  In  Shreveport,  desiring  to  ea- 
lai^Ee  ita  supply  of  water,  conceived  the  idea 
of  connecting  a  stream  called  Twelve  Mile 
Bayou,  shown  on  the  maps  of  that  country 
to  be  the  connecting  link  between  Soda  Lake 
and  the  Red  River,  with  Gross  Bayou,  which 
Is  the  outlet  of  Cross  Lake  and  which  flows 
into  Red  River  at  the  upper  corporate  line 
of  Shreveport. 

The  company's  supply  of  water  Is  obtained 
from  the  lower  reach  of  Cross  Bayou. 

The  distance  between  Twelve  Mile  Bayou 
and  Cross  Bayou  at  the  point,  a  short  dia* 
tance  north  of  Shreveport,  where  it  waa 


posed  to  cmmect  the  two  ttreanu,  la  abont 

a  mile. 

Across  this  Intervening  space  was  a  small 
bayou  called  Blind  Bayou,  which  originally 
ran  from  Cross  Bayou  towards  and  Into 
Twelve  Mile  Bayou.  Blind  Bayou  had  filled 
considerably  and  In  Its  upper  reach  had  be- 
come more  or  less  a  depression  In  the  soil 
of  cultivated  fields. 

The  Idea  of  the  Waterworks  Company  was 
to  dig  a  canal  in  and  through  Blind  Bayou, 
so  as  to  drain  the  water  from  Twelve  Mile 
Bayou  Into  Cross  Bayou,  and  to  facilitate 
this  purpose  a  dam  was  to  be  constructed  in 
and  across  Twelve  Mile  Bayou  Just  below 
where  Blind  Bayou  had  Its  connection  with 
Twelve  MUe  Bayou. 

In  order  to  execute  the  plana  it  had  form> 
ed,  the  company  purchased  strips  of  land 
from  various  owners  whose  holdings  border- 
ed upon  Blind  Bayou.  In  this  way  it  ac- 
quired the  soli  through  which  ran  Blind 
Bayou.  It  then  proceeded  with  the  work  of 
excavating  the  canal  through  the  bayon. 

At  the  time  the  company  purchased  the 
strips  of  land  aforesaid,  the  dirt  road  here- 
tofore referred  to,  coming  southward  to 
Shreveport,  crossed  Blind  Bayou  twice. 

The  second  crossing  was  a  few  hundred 
feet  from  where  Dock's  Ferry  is  established 
over  Cross  Bayou. 

Here  the  company,  having  a  good  deal  of 
hauling  of  its  own  to  do  In  connection  with 
its  work  of  excavating  the  canal  and  erecting 
the  dam  In  Twelve  Mile  Bayon,  eonstmeted 
a  bridge. 

This  bridge  was  put  where  the  road  lead* 
Ing  to  the  ferry  crossed  Blind  Bayon. 

It  seems  that  before  the  company  put  the 
bridge  there  the  road  crossed  Blind  Bayou, 
or  the  depression  known  -such  at  that 
point,  without  the  use  of  a  bridge.  The 
bayou  a>uld  be  crossed  there  without  a 
bridge,  and  people  traveling  the  road  man- 
aged to  get  over  though  no  bridge  waa  there. 

The  company,  It  would  seem,  in  compli- 
ance with  the  obligation  It  assumed  In  the 
deed  executed  to  it  by  John  Dixon  for  the 
strip  of  land  at  that  point,  and  to  facilitate 
Its  own  hauling,  did  away  with  the  old  croas- 
Ing  and  substituted  the  bridge. 

It  ditched  the  bayou  at  that  point,  put  in 
a  culvert  to  act  as  a  drain,  and  constructed 
the  bridge  over  the  culvert 

Dixon,  who  owned  the  land  there,  in  sell- 
ing a  strip  to  the  company,  put  In  the  act  <rf 
sale  this  stipulation,  to-wlt: 

"The  Shreveport  Water  Works  Company 
further  agree  to  construct  -  and  maintain 
across  Blind  Bayou,  or  any  canal  to  be  here- 
after built  by  them,  a  bridge  and  approaches 
at  a  point  not  to  exceed  300  feet  from  where 
Blind  Bayou  now  Intersects  Cross  Bayou- 
said  bridge  to  be  strong  enough  and  sufficient 
to  meet  the  demands  of  ordinary  wagon 
trafllc.  And  to  grant  a  right  of  way  to  and 
from  said  bridge  across  any  property  that 
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the  Shrereport  Water  Works  Company  may 
own,  to  tbetr  bonralarjr  line,  or  public  tlio> 
ooghfaie.** 

This  ts  to  be  viewed  aa  a  recognition  by 
the  owner  of  the  land  of  the  tlien  existing 
public  character  of  the  road  pasalng  along 
tikere  and  leadline  to  Dock's  Ferry,  and  as 
making  provision  to  secure  the  maintenance 
of  that  status. 

It  was  a  dause  embodying  a  resemtlon 
in  faror  of  the  genersl  public:  This  Is  ap- 
parent from  the  general  terms  xaeA.  The 
building  and  maintenance  of  a  bridge  and 
a  roadway  at  tlut  point  was  not  merely 
stipnlated  fbr  on  behalf  of  the  owuot  of  the 
adjacent  soil. 

It  was  a  stipulation  pour  outrui— tor  the 
general  public.  Up  to  that  time  the  road,  for 
years,  bad  been  used  by  the  traveling  public. 
When,  therefore,  the  owner  of  the  soU  over 
which  it  passed,  in  selling  the  soil,  stipuhited 
for  the  road  to  be  kept  open  and  a  bridge 
constrocted  and  maintained  for  its  use  over 
Blind  Bayou,  he  could  have  meant  nothing 
less  than  tliat  the  Uiea  existing  status  should 
contlnne. 

And  the  public's  assent  to  this  stipulation 
In  Its  favor  was  conUnvoasly  signified  by  Its 
use  of  the  road  and  of  the  bridge  constructed 
over  the  bayou,  which  use  was  to  the  knowl- 
edge of,  and  without  objection  from,  the  Wa- 
terworks Company,  the  vendee  of  Dixon. 

It  seems  that  Just  before  the  salt  was  tried 
In  the  court  a  qua  the  company  asked  and 
obtained  from  Dixon  his  signature  to  a  paper 
which  set  forth  that  the  stlpnlatlon  In  the 
deed  from  him  to  the  company,  under  discus- 
sion, was  not  Intended  for  the  benefit  of  tbe 
public,  but  for  his  own  benefit 

When  this  was  offered  lii  evidence  It  was 
objected  to.  The  court  permitted  it  to  be 
filed,  referring  the  objection  to  the  effect  to 
be  given  to  the  document 

It  can  be  allowed  no  effect  Tbe  stipula- 
tion in  the  deed  la  controlled  by  the  principle 
announced  in  articles  1880  and  1902  of  the 
Glvil  Code,  which  Is  that  a  person,  making 
in  his  own  name  some  advantage  for  a  third 
person  the  condition  or  consideration  of  a 
commutative  contract  or  onerous  donation, 
cannot  after  such  third  person  has  availed 
himself  of  such  advantage,  revoke  the  sam& 

See  Planters'  Oil  Mill  t.  Monroe  Water- 
works &  Ught  Co.,  62  La.  Ann.  12^,  27 
Sontb.  684. 

The  road,  then,  leading  across  the  bridge 
where  plaintiff  was  hurt  and  to  Dock's  Vet- 
ry,  was,  at  the  time  plaintifF  received  his 
Injuries,  a  public  road. 

True,  tbe  P6llce  Jury  had,  prior  to  that 
time,  passed  an  ordinance  changing  some- 
what  the  route  of  the  road,  so  as  to  make  It 
run  along  the  right  of  way  of  the  T.  S.  &  N. 
Railroad,  which  crosses  Cross  Bayou  Imme- 
diately below  Dock's  Ferry.  But  the  new 
road  bad  not  yet  been  opened  up  and  was 
not  fn  use  by  the  public,  and  until  it  was  laid 
out  and  opened  and  made  practicable  the  old 


road  continued  as  the  public  highway.  Wit* 
ter  T.  Damitz,  81  Wis.  S8S,  Dl  N.  W.  575; 
Keystone  Bridge  Co.  t.  Summers,  18  West 
Va.  47& 

DefnuSant  company  undertook.  In  its  pur- 
chase from  Dixon,  to  constmct  and  maintain 
a  brif^  "strong  enough  and  suflSdent  to 
meet  tb»  demands  of  ordinary  wagon  traffic.** 
This  was  tbe  obllgstlon  it  assumed  to  the 
public  who  used  the  road  whose  purposes 
tbe  bridge  was  to  subserve. 

Besides  the  obligation  thus  voluntarily  as- 
sumed by  it,  the  company,  interforlng  with 
the  old  crossing  of  Blind  Bayou  at  that  point, 
doli^  away  wltta  such  crossing  and  nnd^ 
taking  to  construct  a  bridge  there,  must  be 
held  In  law  to  the  obligation  of  constructing 
such  a  bridge  as  would  be  reasonably  safe  tor 
the  public,  using  that  road,  to  cross.  And  if 
a  deficient  bridge,  an  unsafe  one,  was  erected 
and  Injury  resulted  to  a  travelor  having  the 
right  to  pass  along  that  way  and  cross  the 
bridge,  the  liability  of  the  company  results. 
Caldwell  v.  Y.  B.  &  P.  By.,  41  La.  Ann.  624. 
6  South.  217. 

The  plaintiff,  on  the  day  of  the  accident; 
was  traveling  the  road  In  question,  going  to 
Shreveport  Another  colored  man  was  with 
him.  Both  were  horseback.  They  came  to 
the  bridge  over  Blind  Bayou  near  Dock's 
Ferry,   They  were  to  cross  at  the  ferry. 

Hardaman  Brown,  who  was  riding  with 
plaintiff,  crossed  the  bridge  first  He  passed 
over  Id  safety.  Plaintiff,  coming  sfter  him, 
was  on  the  bridge,  when.  Just  as  Brovrn's 
horse  was  stepping  off  the  far  side  of  the 
bridge,  the  southwestern  comer  of  the  struc- 
ture gave  way,  with  the  result  that  the  bridge 
careened  to  the  westward,  precipitating  the 
plaintiff  and  the  mule  he  was  riding  into  tbe 
ditch,  injuring  both. 

This  version  of  the  occurrence  Is  supported 
by  the  positive  testimony  of  both  the  plalntUE 
and  Brown,  who  were  the  only  persons  pres- 
ent at  tbe  time. 

It  must  be  allowed  to  prevail  over  tbe 
theory  propounded  by  the  defendant  that  tbe 
bridge  was  covered  with  mud  and  slli^ry, 
and  that  the  mule  plaintiff  was  riding  slipped 
and  fell  on  the  bridge,  thus  causing  It  to 
give  way  and  precipitating  both  into  tli« 
ditch. 

While  this  theory  finds  some  support  in 
testimony  as  to  mule  tracks  found  on  tbe 
bridge  shortly  after  the  accident  giving  the 
appearance  of  a  mule  having  slipped  on  the 
bridge,  tbe  jury,  who  tried  the  case,  must 
have,  in  finding  for  plaintiff,  reached  the  con- 
clusion the  bridge  had  given  way  as  contend- 
ed for  by  plaintiff. 

It  gave  way  because,  evidently,  of  its  de- 
fective condition.  While  loaded  wagons  bad 
crossed  It  that  day  prior  to  the  accident 
the  fact  nevertheless  remains  that  It  did  give 
way  beneath  plaintiff's  mole.  This  would  not 
have  been  the  case  had  it  been  securely  con- 
structed. In  constructing  It,  the  duty  waa  on 
defendant  company  to  provide  against  tli» 
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effects  on  the  Btrnctnre  of  bad  weatber,  wub- 
Ing  rains,  caving  banks,  etc.  It  bad  rained 
tbe  day  of  tbe  accident 

Bxpert  testimony  found  In  tbe  record  es- 
tabllsbes  conclusively  that  tbe  bridge  In  ques- 
tion was  not  securely  constructed. 

In  tbe  Galdwdl  Case*  tsprs.  this  court 
said: 

*Tbe  fact  that  tbe  weight  of  a  single  horse 
snd  rider  was  sufficient  to  break  through  the 
bridge  Is  eondnslTe  erldence  of  Its  def ectlve- 


Wlth  regard  to  the  quantum  of  damages, 
we  do  not  see  our  way  clear  to  disturbing 
the  amount  asseased  by  tbe  Jury  as  a  Just 
oompensatlon  for  tbe  injuries  suffered  by 
plaintiff.  The  evidence  disproves  permanent 
disability  of  tbe  injured  arm  and  band. 

For  the  reasons  assigned  the. Judgment  ap- 
psaled  from  Is  affirmed. 

On  Rehearing. 
(Nov.  80,  1908.) 

MONROE,  3.  For  many  years  the  main 
and  only  country  road  leading  northwest 
from  Shreveport  was  the  Tim  Mooring  and 
Shrevepo.'t  road,  travelers  upon  which  pass- 
ed over  Cross  Bayou  at  Isaac  Bell's,  as  Indi- 
cated on  the  subjoined  sketch. 

A  few  years  since  (several  witnesses  say 
two  or  three  years  prior  to  April,  1902,  and 
one  says  six  or  seven  years  prior  to  that 
date)  a  ferry,  which  was  afterwards  made 
free,  war  established  on  the  bayou  some  dis- 
tance te  the  westward  of  Bell's;  and  wbetb- 


er  because  It  was  free  and  Bell's  was  not, 
or  because  It  afforded  more  convenient  ac- 
cess to  some  parts  of  the  city,  tbe  tide  of 
travel  turned  out  from  tbe  old  main  road  at 
tbe  point  A  (as  Indicated  on  tbe  sketch),  and 
followed  the  dotted  line  to  tbe  point  O,  other- 
wise designated  as  Ddck's  Ferry.  This  dotted 
line  runs  entirely  through  private  property, 
part,  and  perhaps  tbe  greater  pert,  of  which 
belonged,  at  the  date  of  the  accident  of  whicb 
the  plaintiff  complains,  tb  tbe  defendant,  and 
It  does  not  appear  that  tbe  defendant  or  any 
of  the  owners  bad  anything  more  to  do  with 
tbe  use  thus  made  of  their  property  than 
that  they  did  not  object  to  It  Nor  does  It 
appear  that  the  parish  authorities  dealt  with 
the  road  thus  established  as  a  public  high- 
way, or  assumed  any  Jurisdiction  over  it  It 
was  nevertheless  used,  and  continued  to  be 
used,  by  the  public,  without  let  or  hindrance, 
until  practically  all  the  country  travel  passed 
over  it  and  that  portion  of  tbe  old  road  ex- 
tending betweeb  Blind  Bayou,  at  the  point 
A,  and  Bell's  ferry,  was.  In  the  same  ratio, 
deserted,  until  In  June,  1901,  tbe  police  Jury 
passed  an  ordinance  declaring  It  abolished, 
and  (so  far  as  a  mere  declaration  to  that 
effect  could  accomplish  It)  established  a  new 
road  along  the  line  of  the  T.  B.  &  N.  B.  B. 
(indicated  on  the  sketch  by  tbe  words  "Pro- 
jected New  Road").  For  some  reason,  how- 
ever (probnbly  because  of  tbe  difficulty  in 
obtaining  the  right  of  way),  the  establish- 
ment of  the  new  road  went  no  farther  than 
the  declaration,  and  the  two  branches,  from 
A  to  O  and  from  A  to  Bell'st  .coutlnoad  to 
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be  used  as  tbey  had  been  used.  In  the  mean- 
while, the  defendant  bad  decided  to  utilize 
Blind  Bayou  for  the  bringing  of  an  addi- 
tional supply  of  water  from  Twelve  Mile 
Bayou  (with  which  Blind  Bayou  connects  at 
the  point  E  on  the  sketch),  and,  In  connection 
with  or  in  pursuance  of  that  design,  bought 
most,  It  not  all,  of  the  property  through 
which  Blind  Bayou  runs,  including  that  over 
which  the  dotted  line  or  road  A-C  passes, 
and  began  the  conversion  of  the  bayou  Into 
a  canal.  Among  others,  it  purchased  a  tract, 
lying  to  the  westward  of  Blind  Bayou  near 
Itar  Junction  with  Cross  Bayou,  from  John 
Dixon.  As,  however,  the  vendol:  retalued 
some  of  his  holdings  In  that  neighborhood, 
from  and  to  which  be  required  Ingress  and 
^ress,  there  was  inserted  in  the  conveyance 
from  him  to  the  defendant  the  following 
stipulation,  to  wit: 

"The  Shreveport  Water  Works  Company 
farther  agree  to  construct  and  maintain 
across  Blind  Bayou,  or  any  canal  to  be  here- 
after bnllt  by  th«D,  a  bridge  and  approaches, 
at  a  point  not  to  exceed  800  feet  from  where 
Blind  Bayou  now  Intersects  Cross  Bayou; 
said  bridge  to  be  strong  enough  and  sufficient 
to  meet  the  demands  of  ordinary  wagon 
trafBc;  and  to  grant  a  right  of  way  to  and 
from  said  bridge,  across  any  property  that 
the  Shreveport  Water  Worka  Company  may 
own,  to  their  boundary  line  or  public  thor- 
oughfare." 

The  point  thus  Indicated  for  the  bridge 
was  about  that  at  which  the  road  A-G  cross- 
es Blind  Bayou,  and,  as  the  bayou  at  that 
point  amounted  to  but  a  slight  depression  In 
the  ground,  sometimes  dry,  or  nearly  so,  the 
crossing  was,  at  most,  a  ford.  The  defend- 
ant, bowever,  put  In  a  culvert  or  did  some 
work  In  the  line  of  canal  building,  and,  then, 
probably  more  for  Ita  own  convenience  than 
In  compliance  with  its  contract  with  Dixon, 
constructed  a  bridge,  as  a  substitute  for  the 
otherwise  boggy  passage  across  the  bayon, 
and  It  was  this  bridge  that  gave  way  be- 
neatii  the  plaintiff  and  bis  mule,  with  the 
results  which  are  aaffldeatly  set  forth  in  the 
original  opinion. 

It  Is  not  denied  that  the  defendant  and  cer- 
tain natural  persons  own  the  land  over  which 
the  road  A-C  passes  and  upon  which  the 
bridge  In  question  Is  built.  On  the  contrary, 
the  plaintiff  alleges  In  his  petition  that  both 
road  and  bridge  were  used^-by  the  pnblic 
"with  the  permission  afad  »t  the  Invitation 
of  the"  defeddant  The  rpad  had,  however, 
been  used,  at  most,  for  six  or  seven  years, 
and  the  bridge  for  but  a  few  months. 

The  right  of  passage  is  a  discontinuous 
servitude  (Civ.  Code,  art.  727),  and  dlscon- 
tlnnous  servitudes,  whether  apparent  or  non-  - 
apparent,  can  ./be  established  (miy  by  title. 
"Immemorial^' possession  Itself  Is  not  s^- 
clent  to  acquire  them."   C!v.  Code,  art-  760.' 

Applying  this  law.  It  has  more  thap  once 
been  held  by  this  court  that,  in  the  absence 
of  proof  of  Intention  on  the  part  of  the  own- 


er to  dedicate  his  property  to  public  use.  the 
mere  use  of  the  passage  by  tlie  public,  for 
however  long  a  time,  cannot  supply  a  title 
or  serve  as  the  basis  of  prescriptloa.  Torres 
et  al.  T.  FatgouBt  27  La.  Ann.  600;  Ctosa- 
man  v.  Vignaud,  14  La.  173;  Moi^an  t.  Lom- 
bard, 26  La.  Ann.  462;  McCearley  v.  Lemen- 
nier,  40  La.  Ann.  263,  3  South.  649;  De  Grll- 
lean  v.  Frawley,  48  La.  Ann.  184,  19  South. 
151;  Railroad  Oo.  v.  Mayw  et  al.,  48  La. 
Ann.  1115,  20  South.  664.  It  Is  true  that  a 
provision  In  a  contract  between  two  Individ- 
uals, or,  as  In  this  case,  between  a  private 
corporation  and  an  Individual,  whereby  the 
one  agrees  to  afford  to  the  public  a  passage 
through  his  land,  might  be  regarded  either  as 
evidence  of  the  Intention  to  dedicate  sacb 
passage  to  public  use  or  as  a  stipulation  poor 
autmt  But.  In  tbe  contract  between  Dixon 
and  the  defendant  there  Is  no  such  provision, 
and  both  parties  thereto  distinctly  repudiate 
the  idea  that  their  ooutract  was  Intended  to 
be  so  construed. 

It  follows  from  this  that  the  bridge  In 
question  belongs  to  the  defendant,  that  the 
plaintiff  was  a  licensee  by  implied  Invita- 
tion thereon  at  the  time  that  he  was  Injured, 
and  that  his  rights  and  those  of  the  defend- 
ant In  this  suit  must  be  determined  uj>on  that 
basis. 

"When  one  opens  a  public  way  he  implied- 
ly licenses  the  pnblic  to  use  it;  and  so  if  be 
knowingly  penults  the  public  to  use  his  land, 
leaving  it  open  in  such  a  way  as  to  lead  oth- 
ers to  think  that  they  are  invited  to  use  It" 
Am,  &  Eng.  Enc.  of  Law  (2d  Ed.)  voL  18,  p. 
1133.  "An  implied  Invitation  to  enter  may 
arise  where  one  leaves  his  property  open  to 
the  public  In  such  a  way  as  to  lead  the  public 
to  use  it"  Id.  p.  113&  "When  the  licensee 
Is  Invited  to  go  upon  the  land,  either  ex- 
pressly or  Impliedly,  •  •  •  the  licensor 
assumes  the  obligation  to  see  to  it  that  the 
premises  are  In  a  reasonably  safe  conditioo, 
•  •  •  the  question  of  care  being  for  the 
Jury."   Id.  p.  1138. 

Accepting  the  foregoing  propositions  as 
sound,  and  applying  them  to  the  facts  in 
this  case,  the  plaintiff,  as  one  of  the  public, 
was  Invited  by  the  defendant  to  make  use 
of  the  bridge  which  it  had  constructed  at  the 
ford  by  means  of  which  he  was  in  the  habit 
of  crossing  Blind  Bayon,  and  be  had  tbe 
right  to  assume  that  the  defendant  had  seen,  . 
and  would  see,  to  It  that  the  bridge  was  in  a 
re^sonabl^  safe  condition.  As  it  turned  out 
however,  the  bridge  had  been  negligently 
constructed  originally,  and,  so  far  as  we  are 
Informed,  had  received  no  attention  there- 
after, and  it  gave  way  beneath  the  weight  of 
the  plaintiff  and  his  mole,  with  the  result 
tliat  both  were  seriously  Injured.  It  can- 
not therefore,  be  said  that  the  bridge  was 
reasonably  safe;  nor  do  we  think  that  the 
defendant  was  entitled  to  notice  of  Its  con- 
dition at  the  time  of  the  accident  since,  as 
we  understand  the  testimony,  that  condition 
was  mainly  attributable  to  the  fact  tliat  at 
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least  one  of  the  tlmben.  wUcb,  extending 
from  bank  to  bank  of  the  bayon,  supported 
the  floor  of  the  bridge,  was  too  short— a  de- 
fect In  the  original  construction  of  which  the 
defendant  must  hare  been  cognizant,  and 
which  was  remedied  when  the  bridge  was 
replaced.  Under  these  drcnmstances,  the 
case  comes  within  the  rules  which  hare  been 
stated  above,  and  falls  among  a  class  of 
which  there  are  many  examples.  Thus,  tn 
Tomle  T.  Hampton.  12»  Dl.  879,  21  N.  B.  800, 
It  was  held  that  where  a  man,  by  connect- 
ing it  with  the  sidewalk,  InTltes  the  public 
to  use  part  of  his  land,  he  must  use  due  dil- 
igence to  keep  It  reasonably  safe.  And  to  the 
same  effect  are  Sweeny  t.  Old  Colony,  etc., 
Oo..  10  Allen  (Mass.)  378,  87  Am.  Dec  644; 
Nicholson  t.  Erie  R.  R.  Co.,  41  N.  T.  625;  . and 
other  cases  cited  tat  A.  A  B.  Xncy.  of  Law, 
VOL  18,  p.  1137. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  heretofore  render- 
ed be  now  reinstated,  and  made  the  final 
Judgment  of  this  court 

NICHOLLS,  C.  3.,  dissents,  and  reserves 
the  right  to  file  reaaous.  Burbank  v.  Rail- 
road Ga,  42  La.  Ann.  1166,  8  South.  680^  11 
L.  B.  A.  720. 

LAND,     li  recused  In  this  case. 


(Ul  La.  m 


No.  14.9^ 
STATE  V.  FULLER, 


(Snpteme  Ooart  of  LoalBlana.   Nov.  16,  1903.) 

COUSTS— FTXINO  OASES— PUB UCATION  OV  NO- 
nCB—CRIMINAL  LAW— CONTINUANCB— 
WITHDRAWAL  OF  ATTORNEY. 

1.  There  is  no  law  reqairing  the  publication 
in  the  newspapers  of  notice  of  the  fixing  of 
eases  In  the  district  conrts. 

2.  The  matter  of  grantins  or  refusing  a  con- 
tinuance is  largely  within  tne  discretion  of  the 
trial  judge,  and,  when  the  continuance  is  re- 
fused upon  a  gaestion  of  fact,  his  ruling  will 
not  be  disturbed. 

3.  The  refusal  of  the  trial  judge  to  permit 
the  attorney  for  the  defendant  to  witodraw 
after  a  conaouance  has  been  refused,  and  the 
jury  called,  works  no  injury  to  the  d^endant. 

(Byliabos  1^  the  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  Marlon  lYankUn  Ma^ben, 
Judge. 

Will  Fuller  was  omvlcted  of  robbery,  and 
appeals.  Affirmed. 

Wallace  Mosa  ft  Jones,  for  appellant 
Walter  Gnlon,  Atty.  GeUn  and  Allen  Byber 
Hundley,  Dlat  Atty.  <Lewls  Oulon,  at  coun- 
sel), for  the  State. 

MONBOB,  J.  The  record  shows  tbat  the 
posoDB  named  aa  defendants  In  tlds  case 
vrere  charged  vritb  robbery;  that  they  were 
arraigned  and  pleaded  July  10,  1902;  that 
the  case  was  then  fixed  for  July  2lBt  but  ap- 

f  S.  Bm  Criminal  Law,  vol.  J&,  Cent.  Dig.  S  SOU. 


pnreutly  was  not  reached  until  July  26th, 
when  it  was  continued,  upon  their  applica- 
tion, because  of  the  absence  of  MacBride,  a 
witness  who  had  been  summoned  on  their 
behalf,  and  whom  the  court  then  ordered  the 
sheriff  to  attach  and  to  hold,  unless  he  gave 
bond  for  bis  appearance;  that  the  defend- 
ants themselves  were  thereafter  released  on 
bond,  and  that,  after  a  fixing  In  February. 
190S,  when  neither  of  them  appeared,  their 
case  was  again  set  down  for  August  14,  1908, 
at  which  date  Daffney  failed  to  appear,  and 
Fuller  again  asked  for  a  continuance  because 
of  the  absence  of  the  witness  MacBride;  and 
that,  the  continuance  having  been  refused, 
and  Fuller  having  been  convicted  and  sen- 
tenced, he  Is  now  before  Hils  court  by  ap- 
peal, presenting  bis  case  by  means  of  four 
bills  of  exccfitlon,  whlcb  win  be  consUwed 
seriatim: 

1.  From  bin  No.  1  It  appears  tbat  he  ob- 
jected to  going  to  trial  or  to  filing  a  motion 
for  continuance,  on  the  ground  that  no  return 
had  been  made  on  the  attachment  which  had 
been  Issued  the  year  before  for  MacBride. 
and  Ml  the  further  ground  that  be  had  not 
been  properly  notified  of  the  fixing  of  the 
case. 

As  he  subsequently  made  tc  formal  appli- 
cation for  a  continuance  because  of  the  ab- 
sence of  bis  witness,  the  consideration  of  the 
first  of  these  grotmds  will  be  pretermitted. 

As  to  the  sectrnd.  It  appears  that  the  regu- 
lar term  of  the  court  began  In  July,  but  that 
It  was  extended  and  the  cases  postponed  for 
two  weeks  by  reason  of  sickness  In  the  fam- 
ily of  the  district  attorney.  The  defendant 
makes  the  objection  tbat  other  cases  were 
originally  fixed  for  particular  days  during 
the  regular  term,  and  tbat  notice  thereof  was 
given  by  publication  In  the  newspapers  of  the 
parish  "as  shown"  (to  quote  the  language  of 
the  bill)  "by  notice  attached  to  this  bill  and 
made  a  part  of  the  same."  The  notice  re- 
ferred to  Is  not  attached,  however,  and  If  It 
had  been  It  would  merely  have  afforded  evi- 
dence of  Journalistic  enterprise,  as  we  know 
of  no  law  requiring  such  pnblicatlon.  Be- 
yond this,  the  defendant  was  In  attmdance, 
expecting  bis  case  to  be  called,  and  he  makes 
no  complaint  of  Irregularity  In  the  fixing, 
either  In  the  motltm  for  continuance  subse- 
quently filed  by  Um,  or  in  Us  motion  for  new 
trial. 

2.  From  bill  No.  2,  and  from  the  motion 
for  new  trial  and  the  bill  No.  4  taken  to  the 
overruling  of  the  same,  It  appears  that  the 
defendant  made  a  motion  and  affidavit  for 
continuance,  based  on  the  absence  of  tbe 
witness  MacBride.  He  states,  among  other 
things,  that  some  time  inior  to  the  month  of 
January,  1903  (6  or  7  months  before  the  date 
of  the  trial),  he  told  Mr.  Dlckerson,  a  deputy 
sheriff,  of  the  whereabouts  of  the  witness,  in 
the  parish  of  Bienville,  but  that  he  did  not 
tell  his  counsel,  as  he  considered  it  the  duty 
of  the  sheriff  to  act  upon  the  Information 
given  hluL  It  appears  tbat  he  als(^  upon  tbe 
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day  of  tbe  trial,  caused  an  attachmeat  for 
the  witness  to  be  placed  in  the  hands  of  tbe 
sberUf,  vpfHi  which  that  offlcor,  without  leav- 
ing the  conrtroom,  made  tba  fbllowlng  re- 
tnnit  to  wit: 

"Received  the  within  attadimoit  In  office 
August  14,  1903,  and,  after  making  dillgoit 
Inquiry,  I  return  the  attachmrat  unexecuted, 
for  the  reason  that  MacBride  is  a  transient 
character— cannot  be  founds- his  whereabouts 
ate  unknown.  He  left  this  parish  within  a 
very  short  time  after  be  was  subpoenaed, 
niMe  than  a  year  ago.  Attachments  were 
iBsned  for  him  months  since,  and  I  sent  an 
attachment  to  the  parish  of  BlenTille,  in 
which  parish  X  was  informed,  by  one  of  the 
attorneys  for  the  defense,  that  MacBride  re- 
sided. Z  sent  another  attachment  to  the  par- 
iah of  Caddo,  where^  one  of  the  defendants 
told  me,  MacBride  was  at  work.  I  have 
written  letter  after  letter  to  those  oCBdals 
asking  them  to  ^ecute  the  attachments,  but 
to  my  hands  no  returns  have  come." 

The  trial  Jnd^  in  signing  bill  No.  2,  says: 

"Tbe  continuance  was  refused  for  tbe  rea- 
son  that  the  defendant  had  failed  to  exercise 
due  diligence  required  by  law,  in  the  fact 
that  he  swwe  tiiat  he  knew  last  January  that 
his  witness  was  In  Bienville  parish,  and 
never  even  Informed  his  counsel  of  that  fact; 
and  tor  the  further  reason  that  a  continuance 
has  already  been  granted  on  account  of  the 
absence  of  the  same  witness,  and  that  this 
affidavit  is  only  made  for  delay.  The  record 
also  shows  that  the  bond  of  defendant  was 
once  forfeited  for  hte  nonappearance  to  an- 
swer this  charge." 

And  in  signing  the  bill  No.  4,  he  says: 

"The  court  Is  of  (pinion  that  tbe  accused 
had  a  fair  trial,  by  an  Impartial  Jury,  and 
the  law  and  the  evidence  fully  support  the 
verdict  rendered,  and  that  It  should  remain 
undisturbed." 

It  is  evident  that,  during  the  six  months 
which  ineceded  the  trial,  neither  tbe  defend- 
ant; who  was  at  large,  nor  his  counsel,  con- 
cerned himself  or  themselv^  about  the  wlt^ 
uMS,  since  it  does  not  appear  that  they.  <Mr 
either  of  them,  made  any  Inquiry  of  the  sher- 
iff about  him. 

The  mattOT  oC  granting  or  refusing  a  con- 
tinuance la  laigely  within  the  discretion  of 
the  trial  Judge,  and  his  ruling  In  reusing  a 
continuance  upon  a  question  of  foct,  such  as 
whether  due  diligence  has  been  used  to  pro- 
cure the  attendance  of  a  witness,  will  not  be 
dlsturt>ed.  State  v.  Brette,  6  La.  Ann.  653; 
State  V.  Nathaniel,  62  La.  Ann.  558.  26  South. 
1008;  State  v.  Hunt.  4  La.  Ann.  438;  State 
V.  Bradley,  6  La.  Ann.  554.  See,  also.  State 
T.  Foster,  S6  La.  Ann.  877;  State  v.  Red- 
mond, 37  La.  Ann.  774;  State  v.  Gelestin,  48 
La.  Ann.  273,  19  South.  119;  SUte  v.  Rod- 
rlgues,  45  La.  Ann.  1041, 13  South.  802;  State 
V.  Guillory.  45  La.  Ann.  81,  12  South.  314. 

8.  The  bill  No.  3  was  taken  by  tbe  counsel 
for  the  defendant  to  the  refusal  of  the  Judge 
a  quo  to  pttinit  tham  to  withdraw  from  the 


case  after  their  application  for  continuance 
had  been  denied  and  the  Jury  had  been  call- 
ed. As  the  counsel  do  not  refer  to  fids  bill 
In  the  brief  filed  by  them,  we  presume  that 
It  Is  abandoned.  Certain  It  is  tiiat  the  de- 
fendant sustained  no  Injury  hj  reason  of  tbe 
ruling  to  which  It  refers. 

For  these  reasons  It  Is  wdered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be,  and  the  same  la  hereby,  affirmed. 


an  La. 


No.  14,894. 


STATE  T.  GREEN. 
(Supreme  Court  of  Louisiana.   Nov.  16.  1908.) 

GBIHINAL  LAW— APPEAL-RSVIEW. 
1.  Id  a  criminal  case  this  court  caonot  re- 
view questions  of  fact  upon  which  the  jury  has 
passed,  nor  questions  of  the  admiBsibility  of 
evidence  to  which  objection  was  not  timely 
made. 

(Syllabus  by  the  Court) 

Appeal  from  Criminal  District  Court.  Par- 
ish of  Orleans;  Joshua  O.  Baker,  Judge. 

Edward  Green  was  convicted  of  embes- 
slement,  and  appeals.  Affirmed. 

Jeremiah  John  Foley,  for  appellant.  Wal- 
ter Gulon,  Atty.  Gen.,  Chandler  C.  Losen- 
berg,  Dist  Atty.,  and  St.  Olair  Adams  and 
Samuel  A.  Mon^meE7»  Aaat  Dlat  Attya., 
for  the  State. 

PROVOSTY,  J.  Defendant  was  convicted 
on  an  information  charging  him  with  having 
embezzled  some  money  belonging  to  Brook- 
lyn Lodge,  Grand  United  Order  of  Odd  Fd- 
lowSf  a  corporation,  of  which  he  was  the  sec- 
retary. He  was  refused  a  new  trial,  and  he 
has  appealed. 

The  corporate  existence  of  Brooklyn  Lodge, 
etc..  was  proved  by  parol,  the  witnesses  tes- 
tifying that  it  was  a  corporation;  that  It 
had  a  charter  from  the  parent  orgAnlzation 
in  England,  and  also  had  been  incorporated 
by  notarial  act  under  the  laws  of  Louisiana. 
It  was  also  shown  that  defendant  was  a 
member  of  the  lodge. 

Defendant  made  no  objection  to  tbe  pro- 
ceedlngs  until  the  state  had  closed  Its  case. 
He  then  objected  that  the  state  had  not  prov- 
ed Brooklyn  Lodge  to  be  a  corporation,  and 
that,  until  this  proof  had  been  made,  he 
should  not  be  required  to  proceed  with  the 
case.  Tbe  Judge  ruled  that  whether  this 
proof  had  been  made  or  not  was  a  question 
for  the  Jury.  To  this  ruling  defendant  re- 
served a  bill. 

Tbe  verdict  having  gone  against  defendant, 
he  applied  for  a  new  trial  on  tbe  ground 
that  there  bad  been  a  fatal  variance  between 
tbe  allegation  and  the  proof  In  regard  to 
the  Brooklyn  Lodge  being  a  body  corpo- 
rate—a fact  essential  to  be  established;  fbat 
this  Indispensable  proof  had  not  been  made, 
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and  tha^  In  itm  absence^  the  crime  duu^ 
ged  was  not.  establlBhed,  because,  as  ap- 
peared by  the  eTldence.  defendant  was  a 
member  of  Brooklyn  Lodge,  and,  if  tbe  so- 
ciety ires  not  Incorporated,  tben  be  was  a 
part  owner  of  tbe  money  In  aneatlon,  and, 
as  a  oonaeqnence,  tbe  money  was  not  sus- 
ceptible of  being  made  tbe  subject  of  em- 
besslement  by  blm. 

On  tlie  new  trial  botb  tbe  cbarters  r^er- 
red  to  tbe  witnesses  were  produced.  It 
was  found  that  tbe  name  of  tbe  corporation 
created  by  the  notarial  act  is  "District  Grand 
Lodge  No.  21,  Grand  United  Order  of  Odd 
Fellows  of  fhe  State  of  Louldana."  Defend- 
and  took  the  position  that  the  corporation 
thus  created  Is  a  diffnwit  body  from  Brook- 
lyn Lodge,  etcn  alleged  in  the  information  to 
hiTO  been  tbe  owner  of  tbe  money. 

The  Judge  a  quo  refused  the  new  trial, 
holding  that  it  had  been  sufficient  fo^  tbe 
state  to  prove  tlie  de  fltcto  ezlstenee  of  tbe 
corporation,  and  that  tbe  proof  oonld  be 
made  by  parol,  as  bas  been  done;  and  that 
besides  defendant  was  estoiMied  from  con- 
testing the  corporate  character  of  Brooklyn 
Lodge,  htai  relation  with  It  baring  been  in 
Its  character  of  a  corporation. 

If  by  this  objection,  made  "before  verdict, 
defendant  bad  meant  that  no  evidence  what- 
ever—literally  none  at  all— had  beoi  offered 
to  establish  the  corporate  character  of  Brook- 
lyn Lodges  and  tliat  until  some  such  evidence 
bad  been  offered  be  should  not  be  required 
to  proceed  with  the  case,  or.  In  otlier  words, 
tbe  case  should  not  be  given  to  the  Jury,  a 
question  of  pure  law  would  have  been  raised 
by  the  objection,  namely,  the  question  of 
whethOT,  In  tbe  absence  of  all  evidence  on 
an  essential  point,  the  court  should  send  the 
case  to  tbe  Jury;  and  if,  by  brining  up  with 
his  bill  of  exception  tbe  whole  of  the  evi- 
dence as  it  had  been  given  to  tbe  Jury,  he 
could  bare  shown  to  this  court  ttiat  in  point 
of  fiict  tbe  case  was  absolutely  barr«n  of  evi- 
dence on  the  point  in  question,  the  ruling 
of  the  court  In  sending  the  case  to  tbe  Jury 
might  possibly  have  fnmistied  matter  for  tbe 
attentimi  of  this  court  But  idnce.  In  point 
of  fact  the  witnesses  testified  to  tbe  corpo- 
rate character  of  Brooklyn  Lodge,  defendant 
could  not  have  meant  tliat  no  evidence  at  all. 
of  whatever  kind,  had  been  offered  to  the 
Jury,  but  Iw  must  necessarily  have  meant  that 
the  evidence  offered  was  illegal,  or  Insuffi- 
cient or  untme.  latter  being  the  scope 
of  the  objection,  this  court  cannot  review  the 
ruling  sending  tin  case  to  the  Jury.  The  Ju- 
risdiction of  this  court  in  criminal  cases  Is 
restricted  to  questions  of  law,  and  tbe  ques- 
tions as  to  the  verity  or  soffldency  of  the 
erldence  are  purely  of  fact  Tbe  question  of 
tbe  legality  of  the  evidence  we  could  have 
examined  only  if  objection  bad  been  timely 
made  to  the  admission  of  the  evidence.  Aft- 
er verdict  It  is  too  late  to  be  raising  ques- 
ttons  as  to  tbe  legally  or  admlstiblllty  of  the 
evldoic*.   State  t.  Wright  ft  Davis,  45  La. 


Ann.  67,  13  South.  128;  State  t.  Hobgood  ft 
Stafford,  46  La.  Ann.  8S5,  16  South.  408. 

With  the  question  raised  oh  tbe  new  trial, 
namely,  whettier  the  corporate  character  of 
Brook^n  Lodge  was  in  fact  proved,  this 
court  can  liave  nothing  to  do.  Whether 
'such  proof  was  made  or  not  Is  a  question  the 
Jury  dealt  vrith.  It  is  a  question  of  fact 
not  within  ttie  cognisance  of  this  court 

Judgment  affirmed. 


(41  Fia.  vm 

DATTGHTRST  v.  STATB. 

(Supreme  Court  of  Florida.  Division  B.  Oct 

20.  190S.) 

CROUKAL  LAW— ACCS3SDRT— GONVICnOH  Or 
PRINCIPAL-INDIGTHENT. 

1.  An  accessory  before  or  after  the  fact  may 
be  indicted  separately  from  the  irincipBl  either 
before  or  after  the  iatter*B  convictioa.  If  be- 
fore, the  indictment  must  aver  the  Drincipars 
coilt;  If  after,  it  may  alleee  dther  the  guilt  of 
tiie  principal,  or  that  be  nas  been  convicted, 
without  averring  his  goUt 

2.  By  the  common  uw  and  In  this  state  the 
cmiTlction  of  tiie  principal  Is  an  esseotial  pre- 
requisite, except  Id  certain  cases,  to  the  punish- 
ment of  the  accessory;  and  the  coDvicaon  re- 
quired inclndea  the  judgment  of  conviction,  and 
not  merely  tbe  verdict  of  a  Jury. 

3.  Ad  iDdlctment  against  an  accessory  which 
fails  to  allege  tbe  guilt  of  the  principal,  but 
merely  that  be  was  duly  coDvieted  by  a  jury  at 
a  specified  term  of  the  court,  is  fatally  defect- 
ive, in  that  it  fails  to  show  a  Jodgmrat  of  con- 
viction, but  merely  a  conviction  ^  tiie  verdict 
of  a  Jury. 

^llabos  by  the  Court) 

Error  to  Circuit  Court  Do  Bote  County; 
Joseph  B.  Wall,  Judgew 

Bock  Daugtatrey  was  cmvlcted  of  larceny, 
and  brings  error.  Beversed. 

Sparfcman  ft  Carter  and  Wilson  ft  Wilson, 
for  pbilntifl  In  error.  J.  B.  Whitfield,  Atty. 
Qen.,  for  the  State. 

OARTSB,  P.  J.  Plaintiff  in  error  was  in- 
dicted, tried,  and  convicted  In  tbe  circuit 
court  of  De  Soto  county  upon  an  Indictment 
purporting  to  charge  him  as  an  accessory 
before  as  well  as  an  accessory  after  the 
fact  to  the  felony  of  larceny. 

Several  asslgnmente  of  error  question  the 
regularity  of  the  term  of  the  court  at  which 
the  indictment  was  found  and  the  trial  had, 
but  these  asslgnmente  depend  upon  the  same 
facts  as  do 'Similar  questions  raised  in  the 
case  of  Peeples  t.  State  (decided  at  this  term) 
85  South.  223.  and  are  disposed  of  by  tbe  deci- 
sion in  that  case. 

The  Indictment  does  not  charge  the  guilt 
of  the  alleged  principal,  but  merely  that  he 
had  been  convicted  of  the  principal .  felony 
at  a  former  term  of  tbe  court  The  allega- 
tion with  respect  to  the  conviction  is  ''that 
heretofore,  to  wit,  at  the  fall  term  of  tbe  cir- 
cuit court  of  the  Sixth  Judicial  Circuit  of 
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tbe  itate  of  Florida  Bitting  in  and  for  tbe 
count?  of  De  Soto,  aforesaid,  for  the  year 
A.  D.  1902,  one  Melvtn  Corbett  wai  by  the 
name  of  Bald  MelTln  Corbett  duly  convicted 
by  a  jury  of  Bald  circuit  court  aforesaid,  for 
that,"  etc.,  reciting  the  allegations  of  the 
indictment  against  Corbett  This  is  the  form 
given  by  Mr.  Bishop  (Directions  &  Forms,  | 
117),  except  that  the  words  "by  a  Jury  of 
said  circuit  court  aforesaid,"  following  the 
word  "convicted,"  do  not  appear  in  Mr.  Bish- 
op's form.  The  defendant  moved  to  quash 
the  indictment  one  ground  being  based  upon 
the  use  of  the  oiulifylng  words  "by  a  Jury,'* 
etc.  The  court  denied  the  motion,  and  tbe 
second  assignment  of  error  questions  the 
propriety  of  this  ruling.  Mr.  Bishop  states 
that  tbe  accessory  may  be  indicted  separate- 
ly from  tlie  principal  either  before  or  after 
the  latter's  conviction.  If  before,  the  in- 
dictment must  aver  the  prlndpal's  guilt  If 
after,  the  indictment  may  allege  either  tne 
guilt  of  the  principal  or  that  he  lias  been 
convicted  without  averring  his  guilt  Direc- 
tions &  Forms,  i  117;  2  New  Grim.  Proc.  | 
11.  In  this  case  the  pleader  adopted  the  lat- 
ter course;  1.  e.,  alleging  the  conviction  with- 
out averring  the  guilt  of  the  principal.  Tbe 
allegation  is  that  the  principal  was  duly  con- 
victed "by  a  jury,"  etc.  Is  this  allegation 
sufficient  notwithstanding  the  use  of  the 
qualifying  words  "by  a  Jury,"  etc.?  In  or- 
der to  determine  this  It  will  be  necessary  to 
ascertain  what  Is  included  In  the  term  "con- 
viction," within  tbe  meaning  of  the  rule 
authorizing  the  conviction  of  the  principal 
to  be  alleged  In  indictments  of  this  char^ 
acter.  By  the  common  law  and  In  this  state 
the  conviction  of  the  principal  Is  an  esseutlal 
prerequisite  (except  In  cases  not  necessary 
to  be  noticed)  to  tbe  punishment  of  the  ac* 
cessory.  Bowen  v.  State,  ISi  Fla.  645,  6 
South.  4C9;  Ex  parte  Bowen,  25  Fla.  214,  6 
South.  65.  And  the  conviction  required  In- 
cludes the  judgment  of  conviction,  and  not 
merely  the  verdict  of  tbe  Jury.  1  Bishop, 
Crlm.  Law,  {  668;  2  Bisb.  New  Grim.  Proc.  1 
12;  1  Whart  Orim.  liiw.  {  237;  1  McOlaIn, 
Crlm.  Law,  i  21S.  We  think,  therefore,  that 
in  Indictments  of  this  character  tbe  auc- 
tion must  be  broad  enough  to  include  the 
Judgment  or  sentence  .of  conviction  (Bishop's 
Directions  &  Forms,  1  94;  Smith  v.  Common- 
wealth, 14  Serg.  ft  R.  69),  and  not  merely 
tbe  verdict  of  tbe  Jury.  If  the  qualifying 
words  "by  a  Jury,"  etc,  had  been  omitted 
from  this  indictment  we  are  not  prepared 
to  say  that  the  allegation,  "was  duly  con- 
victed," would  not  be  sufficient  to  include 
the  Judgment  of  conviction,  and  consequently 
to  require  proof  of  the  Judgment  in  order  to 
prove  the  allegation;  but  we  think  the  addl- 
tlonsl  words  "by  a  Jury,"  etc.,  qualify  the 
meaning  of  the  word  "convicted,"  and  con- 
fine Its  meaning  to  a  mere  conviction  by 
the  verdict  of  a  Jury,  which  Is  Insufficient 
In  other  words,  this  allegation  would  be 
sustained  by  proof  of  a  verdict  gaSlty 


though  no  sentence  had  been  passed,  or  t  new 
trial  had  been  granted. 

The  Judgment  is  reversed,  with  directions 
that  tbe  circuit  court  grant  tbe  motion  to 
quash. 

MAXWBLL  and  COGKBBLL,  JT.,  concnr. 

TAYLOR,  C.  J.,  and  H(XSEB  and 
SHACKELFORD,  JJ.,  concnr  In  the  opinion. 


(4<  Fla.  2S7) 

SAVANNAH.  F.  &  W.  RY.  CO.  T.  COZENS. 

(Supreme  Court  of  Florida*  IMvtsioa  A.  Nor. 

17,  1903.) 

RAILROADS— INJURY  TO  TBAH  ON  TBAOK. 

1.  In  a  salt  for  damages  by  a  plaintifF  against 
a  railroad  compaoy  for  the  damages  resulting 
from  the  killiug  of  a  horse  and  Injury  to  a  wag- 
on and  hsmeas  by  the  eo^ne  and  cars  of  the 
latter,  and  the  specific  negligence  alleged  in  tbe 
declaration  against  the  defendant  is  that  It 
awitcbed  and  placed  Its  cars  without  having  a 
flafrman  or  any  person  on  tbe  rear  of  said  train, 
and  it  plainly  appears  from  the  evidence  that 
the  alleged  negligence  of  the  railroad  compsoy 
was  not  the  cause  of  the  injury  and  damage, 
but  that  the  negligence  of  tbe  plaintitf  was  the 

Sroxlmote  cause  of  tbe  same,  then,  under  section 
.  c.  4071.  p.  113,  Laws  1891,  the  latter  U  not 
entitled  to  recover. 

(Syllabos  by  the  Court) 

Brnv  to  Olrcnlt  OoQrt,  Osceola  Ocnmty; 
Minor  S,  Jones,  Judge. 

Action  by  S.  D.  T.  CV»en8  against  tbe  Sa- 
vannah, Florida  ft  Western  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

Sparkman  &  Carter,  for  plaintiff  In  error. 

HOCKER,  J.  The  defendant  in  error, 
hereinafter  called  the  plaintiff,  sued  the 
plaintiff  In  error,  hereinafter  called  the  de- 
fendant In  the  circuit  court  of  Osceola  coun- 
ty, Fla.,  in  an  action  for  damages  for  the 
killing  of  a  horse,  and  for  damages  to  a  wag- 
on and  harness.  Tbe  alleged  negligent  act 
of  the  defendant  upon  which  this  auit  is 
based,  occurred  near  the  freight  depot  of  the 
defendant  In  tbe  town  of  Klsslmmee.  The 
plaintiff  was  engaged  in  the  business  of  haul- 
ing freight  to  and  from  the  depot  Tbe 
freight  depot  T^as  situated  on  a  side  track. 
The  distance  from  the  freight  depot  to  tbe 
point  where  the  side  track  left  the  main  line 
was  about  693  feet  Between  the  fright  de- 
pot and  the  point  where  the  side  track  left 
the  main  line,  and  about  178  feet  from  the 
freight  depot  Macklnson  ft  Go.  had  ra«cted 
a  packing  house.  Between  this  packing 
house  and  tlw  railroad  track  there  was  a 
space  about  9  feet  wide.  There  was  a  road 
leading  from  the  freight  depot  &nd  passing  In 
the  rear  of  the  packing  house.  Into  the  town. 
A  few  moments  before  the  occurrence  of  the 
incidents  forming  the  basis  of  this  suit  the 
plaintiff  bad  driven  his  horse  and  wagon  to 
the  freight  depot  and  had  taken  on  some 
fre^ht;  and,  desiring  to  see  one  of  tbe 
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fie^ht  6letkM,  vbo  was  not  In  the  depot, 
ho  drove  his  wagon  and  bone  alongside  of 
the  track  toward  the  packing  bouse,  and 
ntopped  In  the  0-foot  space  between  the  pack- 
ing house  and  the  tracks.  He  fonnd  the 
clerk,  and  was  ritting  there  In  his  mgon, 
talking  to  him.  He  saw  the  engine  moving 
about  on  the  tracks  shifting  can.  He  saw 
cars  at  the  point  where  the  switch  and  side 
track  teanched  apart,  and  cam  on  the  spur 
track  that  leada  to  the  packing  house.  When 
be  drove  up  to  the  packing  house,  the  train 
was  moving  around,  shifting  and  switching. 
He  saw  an  engine  swltditng  np  towards  tlie 
passenger  depot  He  saw  the  train  come 
back  very  slowly.  Just  hard  enough  to  knock 
the  horse  down,  and  then  It  stopped.  He 
says  that,  at  the  time  he  first  saw  the  train 
coming  down  there,  be  thinks  that  driv- 
ing out  be  might  have  gotten  away  from  be- 
tween the  trade  and  warehouse,  and  tlut,  if 
the  horse  bad  not  Jumped  on  the  track,  the 
tzaln  would  have  passed  and  not  bit  the 
horse  at  all,  and  that  the  cause  of  the  Injury 
was  the  borse  Jumping  <m  the  track.  He 
says  the  horse  was  not  afraid  of  engines. 
He  says,  further,  that,  when  be  first  saw  the 
train  coming  down  the  track,  it  was  in  the 
neighborhood  of  the  switch  between  the  spur 
track  and  ride  track;  that  it  was  coming 
slowly;  and  that  the  distance  between  the 
switch  and  the  packing  house  was  about  400 
feet  It  is  fnrtlia  in  evidence  that  -whea  tlw 
danger  became  apparent  the  trainmen  did  all 
they  could  to  prevent  the  accident. 

The  q>ectflc  ne^genoe  alleged  in  the  dec- 
laration against  the  defoidant  Is  that  in  op- 
^tlng  said  engine  and  cars  around  the  yard 
and  across  crossings  wittUn  the  limits  of  the 
town.  It  switched  and  placed  cars  witboat 
having  a  flagman  or  any  person  on  the  rear 
end  of  said  train  of  cars  or  crossings. 

Section  2t  c.  4071,  p.  113.  Laws  1801,  pro- 
vides that  *^o  person  shall  recover  damages 
from  a  railroad  company  for  injury  to  him- 
self or  bis  property  where  tbe  same  is  done 
by  bis  consent  or  caused  by  Ids  own  negli- 
gence. If  tbe  complainant  and  the  agents 
of  the  comiiany  are  both  at  fault  tbe  former 
may  recover,  but  the  damages  shall  be  dimin- 
ished or  increased  by  the  Jury  in  proportion 
to  tbe  amount  of  default  attributable  to 
Um."  In  tbe  case  of  The  Florida  Cent.  & 
P.  B.  Go.  V.  WUliams.  ST  Fla.  406,  20  South. 
5S8,  and  fifth  beadnote,  it  Is  stated:  "Tbougb 
the  defendant  may  be  gnllty  of  some  ne^l- 
genee  at  the  time  of  the  accident,  yet,  in  or- 
der to  Justify  a  recovery.  It  must  be  made  to 
appear  that  tbe  particular  negligence  of 
which  it  was  at  tbe  time  guilty  was  the 
proximate  cause  of  the  plaintiff's  Injury." 
Bee  [tage  421  Of  tbe  opinion  (37  Fla..  page 
659.  20  South.). 

In  the  case  at  bar  it  seems  to  be  perfectly 
clear  tliat  tbe  alleged  negligence  of  the  de> 
fendant  In  not  having  a  lookout  on  the  rear 
of  the  train,  or  a  flagman,  bad  nothing  to  do 
with  tbe  accident  He  admits  be  saw  the 


approach  of  tbe  train,  and  bad  time  and  op- 
portunity to  get  out  of  danger.  The  plaintiff 
supposed  tbe  horse  to  be  gentle  and  not 
afraid  of  the  cars,  and  says  that  if  the  horse 
bad  not  Jumped  on  tlie  track,  the  train  would 
have  passed,  and  not  hit  the  borse  at  all,  and 
that  "tbe  cause  of  tbe  injury  was  the  borse 
Jumping  on  tbe  track."  It  is  perfectly  ap- 
parent that  the  plaintiff  saw  the  dangw  and 
took  tbe  risk,  and,  as  before  stated,  that  the 
nei^igence  alleged  was  not  tbe  proximate 
cause  of  the  acddent  Tbe  plalntUT,  under 
these  drcnmstances,  could  not  recover. 

The  first  and  second  grounds  of  the  mo- 
tion for  a  new  trial  are  that  the  verdict  is 
contrary  to  hiw  and  contrary  to  the  evidrace. 
The  overruling  of  the  motion  for  a  new  trial 
Is  assigned  as  error  here^  Tbe  motion  slioiild 
have  been  anstalned. 

There  are  several  other  assignments  of  er- 
ror, but  those  above  mentioned  dispose  of 
tbe  case,  and  It  la  unnecessary  to  notice  otl^ 
ers, 

Tbe  Judgment  is  reversed  at  tbe  cost  of 
tbe  defendant  In  error. 

TAYLOR,  C.  J.,  and  8HACKLBF0BD,  J., 
concur. 

OABTEB,  p.  J.,  and  MAXWELL  and 
GOCKBBLI^  33^  concur  in  tbe  opinion. 


(46  VU.  «0 

CAMP  et  al.  V.  MULLEN. 
(Supreme  Court  of  Florida,  DlTislon  B.  Nov. 

17,  1903.) 

BQUITT-JDRISDICTION  —  BXOUPTIONS  —  SBT> 

TINQ  APART. 

1.  Under  section  2007,  Rev.  St.  1892,  eqal^ 
has  Jurisdiction,  upon  application  ot  a  Judg* 
meat  creditor  claiming  that  hits  debtor  owns 
more  than  |1,000  worth  of  personal  property 
over  and  above  that  levied  upon,  which  the 
debtor  conceals  and  fails  to  point  out  to  the 
officer,  to  ascertain  If  the  property  so  alleged  to 
have  been  concealed  Is  cracealedj  to  determine 
what  property  shall  be  s^  apart  as  exempt 
and,  pending  tlie  proceeding,  to  enjoin  the  offi- 
cer from  setting  apart  as  exempt  the  pnqterty 
levied  upon. 

(Syllabus  by  tiie  Court) 

Appeal  from  Circuit  Court  Columbia  Coun- 
ty; John  F.  White,  Judge. 

Action  by  B.  J.  &  B.  F.  Camp  against  W. 
H.  Mullen.  Decree  for  defendant  and  plaln- 
tlfls  appeal.  Beversed. 

A.  J.  Henry  and  Boberson  &  Small,  for 
appellants.  F.  P.  Gone  and  B.  H.  Palmer, 
for  appellee. 

OABTEB,  P.  J.  On  March  IS,  1901,  ap- 
pellants flled  their  bill  against  appellee  and 
tlie  sheriff  of  Columbia  cotm^,  allying  the 
recovery  of  a  Judgment  in  their  favor  against 
Mullen  In  the  drcuit  court  of  that  county; 
that  execution  issued  thereon,  and  was  lev- 
led  upon  certain  personal  property  which 
bad  been  seized  under  an  attafdiment  issued 
during  the  pendency  of  tlie  Oommon-iaw  suit; 
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that  Mnllen  liad  made  a  demand  apon  tbe 
sheriff  to  set  apart  as  exempt  to  lilm,  as  the 
head  of  a  family  residing  In  this  state,  cer- 
tain personal  property  embraced  In  a  sctaed- 
nle  which  included  that  levied  upon,  all  of 
a  Talue  less  than  f 1,000;  that  Mullen  owned 
more  than  |1,000  worth  of  personal  property 
over  and  ahoye  that  levied  npon  and  held 
by  the  sheriff,  bnt  that  a  large  proportion 
thereof,  consisting  of  bonsebold  goods,  mon- 
ey, and  other  property,  be  bad  failed  to  point 
oat  to  tbe  sheriff  or  to  Include  in  said  sched- 
ule, and  was  concealing  the  same;  that  the 
sheriff  was  about  to  proceed  with  the  ap- 
praisement and  to  set  apart  the  property 
embraced  in  such  schedule,  and  would  do  so 
unless  restrained.  The  bill  contains  other  al- 
legatlons,  not  necessary  to  be  stated,  and 
prays  that  tbe  sheriff  be  enjoined  from  set- 
ting apart  as  exempt  the  property  levied  upon, 
and  for  a  decree  adjudging  same  liable  to 
execution.  It  also  prayed  that  Mnllen  be  re- 
quired to  set  forth  and  expose  all  of  his  per^ 
Bonal  property,  and  that  the  court  determine 
what  property  was  exempt,  and  to  set  same 
apart  as  such,  and  to  decree  the  residue  sub- 
ject to  sale  under  the  execution.  A  tempo- 
rary Injunction  enjoining  the  sheriff  from  set- 
ting apart  an  exemption  to  Mullen  was  grant- 
ed by  a  court  commissioner,  and  thereafter 
a  motion  was  made  to  dissolve  the  injunction 
npon  various  grounds,  questioning  tbe  suffi- 
ciency of  tbe  allegations  of  the  bill  to  Jus- 
tify, and  the  Jurisdiction  of  the  court  of  equi- 
ty to  grant,  the  relief  prayed.  The  court 
made  ah  order  granting  the  motion  to  dis- 
solve upon  condition  ttiat  Mullen  pay  certain 
expenses  incurred  by  the  sheriff  in  caring 
tor  the  property,  from  which  order  tbo  com- 
plainants Altered  this  appeal. 

Tbe  court  erred  In  dissolving  the  injunction. 
Under  section  2007,  Rev.  St  1892,  which  pro- 
vides that  "the  circuit  court  shall  have  ca- 
nity Jurisdiction  npon  bill  filed  by  a  creditor  or 
other  person  Interested  in  enforcing  any  nn< 
satisfied  Judgment  or  decree  to  determine 
whether  any  property,  real  or  personal,  claim- 
ed to  be  exempt  la  so  exempt,  and  In  case  It 
be  not  exempt  the  court  shall  by  its  decree 
subject  It  or  so  much  thereof  as  may  be  nec- 
essary to  tbe  satisfaction  of  said  Judgment 
or  decree  and  may  enjoin  tbe  sheriff  or  oth- 


er officer  from  setting  apart  as  exempt  prop- 
erty, real  or  personal,  which  is  not  exempt 
and  may  annul  all  exemptions  made  and 
set  apart  by  the  sheriff  or  other  officer,"  the 
court  of  equity  has  ample  power  to  grant  tlie 
relief  prayed  In  this  case,  including  the  tem- 
porary Injunction  Issued  by  the  court  com- 
missioner, if  the  allegations  of  the  bill  shall 
justify  it 

Section  20(@,  Rev.  8t  1892,  requires  the 
party,  when  a  levy  is  made  upon  his  personal 
property,  and  he  desires  to  have  the  officer 
set  apart  his  exemption,  to  point  out  the 
whole  of  bis  personal  property  to  the  officer; 
and  the  officer  is  required  to  make  an  In- 
ventory of  such  property,  which  the  party  la 
required  to  verify  by  affidavit  The  officer  is 
then  required  to  summon  appraisers,  and  aft- 
er the  appraisement  the  party  Is  entitled  to 
select  from  the  Inventory  fl.OOO  wortb  of 
the  property  as  exempt,  and  In  case  he  falls 
to  do  so  the  officer  selects  for  falm.  If  the 
party  falls  to  point  out  the  whole  of  bis  per- 
sonal property,  or  to  Include  a  portion  there- 
of In  his  Inventory,  and  conceals  same,  as  is 
alleged  In  this  bill,  which  the  motion  to  dis- 
solve does  not  deny,  then,  under  section  2007, 
the  Jurisdiction  of  a  court  of  equity  may  be 
Invoked  to  ascertain  the  property  omitted, 
and  to  determine  what  property  shall  be  set 
apart  as  »empt  and  pending  the  proceed- 
ing It  is  entirely  proper  to  enjoin  the  sheriff 
from  setting  apart  as  exempt  any  personal 
property  which  has  been  levied  upon.  See 
Florida  Loan  &  Trust  Go.  t.  Oiabb,  4S  Ha. 
— ,  33  South.  S23. 

The  court  is  not  called  upon  to  express  an 
opinion  whether,  if  the  property  levied  npon 
Is  found  to  be  exempt,  the  appellee,  Mullen, 
can  be  required  to  pay  the  expense  of  caring 
for  same,  which  the  decree  appealed  from 
undertook  to  do. 

Tbe  decree  dissolving  tbe  injunction  la  re- 
versed, and  the  case  remanded  for  further 
proceedings. 


MAXWBLIj  and  OOOKRlcrJi,  3J^ 

cur. 


TATLOR.  a  3^  and  HOCKEB  and 
BHAOEUDFOBD,  JJ..  concmr  In  tbe  opin- 
ion. 
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(4C  Fla.  4S7) 

KEEN  T.  BROWN  et  at 
(Snpteme  Court  of  Florida,  Divirion  B.  Not. 
17,  1903.) 

OHAKOa   OF   TBNUB-ORDEB^PRBJUDICB  OF 
JUOOB— RB8  JUDICATA— PI^  IN  EQUITY. 

1.  The  order  of  a  circuit  judge  grautiug 
chauge  of  venue  to  a  county  in  another  circuit 
need  not  state  the  ground  of  the  transfer  it 
this  in  lufflciently  shown  bf  the  whole  record. 
Smith  T.  Gibson,  14  Fla.  263.  and  Swepson  v. 
CaU,  13  Fla.  337,  diatinguished. 

2.  The  statute  authorizing  change  of  venae 
on  accoant  of  the  i>rejudice  of  the  judge  of  the 
oonxt  where  the  suit  ts  pending  has  application 
as  well  to  prejudice  in  favor  of  the  adverse 
party  as  to  prejudice  against  the  party  making 
the  application  for  transfer. 

3.  A  plea  in  equity  setting  op  a  former  judg- 
ment in  bar  must  set  forth  so  much  of  the 
pleadings  or  proceedings  in  the  former  Buit  as 
will  BUfDce  to  show  that  the  same  point  was 
there  in  issue  as  In  the  pending  suit. 

4.  The  proper  ottlce  of  a  plea  In  equity  is  to 
bring  forth  fresh  matter  not  apparent  in  the 
biU,  and  a  plea  which  sets  forth  nothing  ex- 
cept what  appears  on  the  face  of  the  bill  is  bad, 
ftnd  shonld  oe  oTemUed. 

5.  The  defense  of  res  adjadicata  may  be 
laised  by  demurrer  where  the  facts  supporting 
It  appear  from  the  bill  of  complaint. 

(SylUbus  by  the  Court.) 

Appeal  from  Circuit  Court,  Gadsden  Coun- 
ty; John  W.  Malone,  Judge. 

BiU  by  Sherod  8.  Keen  against  D.  W. 
Brown  and  T.  J.  Snmmerall,  aecntora  of 
John  Y.  Brown.  Decree  for  defendants,  and 
plaintiff  appeals.  Keversed. 

The  appellant,  complainant  below,  filed  a 
bill  on  Jane  2S,  1606,  against  John  V.  Brown, 
the  testator  of  the  ineseDt  defendants,  al- 
leging a  partaerahlp  between  them,  terminat- 
ed by  the  act  of  the  defendant,  and  praying 
an  accounting.  The  bill  fnrther  alleged  that 
the  defmdant  Brown  had  obtained  two  Jodg- 
ments  against  the  complainant,  based  upon 
matters  relating  to  the  partnerioilp,  and  for 
that  reason  not  properly  cognisable  in  a  court 
of  law,  and  averred  reasons  why  he  -was  pre- 
vented from  resisting  or  appealing  from  one 
of  these  Judgments,  and  prayed  an  Injunction 
restraining  their  enforcement 

The  oomplalnant  filed  a  petition  that  the 
cause  be  transferred  to  another  circuit  be- 
cause of  the  prejudice  of  the  Judge  of  the 
elrcalt  In  wblch  it  was  tiien  pmdlng;  sup- 
pcMrting  the  petition  with  an  affidavit  alleging 
prejudice  on  the  part  of  the  Judge  In  the 
defendants*  favor,  for  reasons  set  out  In  the 
affidavit  Upon  hearing,  tills  petition  was 
granted,  and  the  cause  transferred  to  Gads- 
den county.  In  the  Second  Olrcolt 

Thereiuner  the  defendants  filed  a  plea  al- 
leglng  that  their  testator  had  had  no  dealings 
with  complainant  since  the  7th  day  of  June, 
1886,  and  that  **as  to  so  much  and  such  parts 
of  said  bill  as  seeks  an  accounting  eoncem- 
lag  the  dealings  and  transactions  therein  al- 
leged to  have  taken  place  between  the  said 
complainant  and  the  said  John  Y.  Brown,  de- 
fendantif  testator,  at  any  time  before  the 
7tb  day  of  June,  IS^,  these  defendants  say 
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ttiat,  previously  to  the  filing  of  complainant's 
said  bill,  the  said  John  Y.  Brown,  defendants* 
testator,  sued  the  complainant  In  the  Justice 
court  in  said  county  and  state,  and  recovered 
Judgment  against  the  said  complainant  In  the 
sum  of  ^50,  as  set  forth  in  complainant's  said 
bin,  and  that  complainant  appealed  said 
cause  to  the  county  court  of  Columbia  coun- 
ty. Florida,  wherein  said  cause  was  again 
tried,  and  judgment  recovered  for  the  sum 
of  ¥50,  all  of  which  is  a  matter  of  record  in 
said  courts;  and  thereafter  the  defendant 
sued  the  said  complainant  in  the  drcnlt  court 
of  Columbia  county,  Florida,  and  recovered 
Judgment  against  the  said  complainant  In  the 
sum  of  (1,693.86.  with  Interest  from  the  20th 
day  of  January,  1894,  balance  due  on  account 
between  them,  as  set  forth  In  complainant's 
said  bill";  that  the  matters  set  forth  In  the 
bill  were  res  adjudicate,  "there  being  here 
in  said  cause  set  up  an  Identity  in  the  things 
sued  for,  identity  of  the  cause  of  action,  iden- 
tity of  the  persons  and  parties  to  the  action, 
and  identity  of  the  quality  In  the  complain- 
ant and  defendants'  testator,  John  V. 
Brown." 

This  plea  was  set  down  for  hearing,  and 
after  argument  the  court  below  allowed  the 
plea  and  dismissed  the  bill.  From  this  de- 
cree the  complainant  appeals  to  this  court. 

A.  J.  Henry  and  Geo.  P.  Raney,  for  appel- 
lant. B.  H.  Palmer,  for  appellees. 

MAXWELL.  J.  (after  stating  the  facte). 
The  first  error  assigned  by  the  appellant  is 
the  order  transferring  the  cause  to  Gadsden 
county.  It  is  objected  that  the  order  does 
not  show  a  ground  of  transfer  under  the 
stetnte.  The  order  does  not  state  the  ground 
of  the  court's  action,  but  recites  that,  upon 
reading  and  filing  the  petition,  affidavit,  and 
motion  of  complainant  for  change  of  venue 
in  the  cause.  It  Is  considered  and  ordered 
as  follows,  to  wit:  That  the  prayer  of  the 
petition  he  granted,  and  change  of  venue  to 
Gadsden  county  be  awarded,  and  that  the  pa- 
pers be  transmitted  to  the  clerk  of  that  coun- 
ty. The  record  contelns  the  petition  and  affi- 
davit upon  which  the  order  was  made,  and 
these  stete  a  ground  of  removal,  1.  e.,  preju- 
dice on  the  part  of  the  Judge— a  ground,  the 
truth  or  falsity  of  which  lay  peculiarly  with- 
in the  knowledge  of  the  judge.  When  he 
granted  the  petition  and  ordered  the  trauafer, 
he  adjudicated  the  question  of  the  existence 
of  the  ground  for  removal  so  alleged,  and 
the  ground  adjudged  to  exist  sufficiently  ap- 
pears from  the  whole  record.  This  was  not 
true  in  the  cases  of  Smith  v.  Gibson.  14  Fla. 
203.  and  Swepson  v.  Call.  13  Fla.  337,  where 
the  petition  did  not  aid  the  order. 

It  is  further  argued  that  section  1079  of 
the  Revised  Stetutes  of  1892,  under  which 
the  order  was  made,  provides  for  transfer 
only  because  of  prejudice  against  the  party 
applying  therefor,  and  not  for  partiality  to 
the  other  side.  The  language  of  the  stetute 
Is  that  the  change  may  be  widered  "on  ac- 
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count  of  the  prejodlce  of  the  judge  of  the 
court  vbere  the  salt  ia  pending."  "PieJn- 
dlce"  Is  defined  as  a  leaning  toward  one  side 
of  a  goestlon  from  other  conalderatlona  than 
thoee  belonging  to  It;  in  law,  a  bias  on  the 
part  of  judge,  Jury,  or  witneu  which  inter- 
feres with  fhlmees  of  judgment  The  pur* 
pose  of  the  etatote  is  to  secure  Impartiality 
In  the  judge  trying  the  case,  and  this  would 
be  defeated  as  much  by  an  undue  leaning  to- 
ward one  party  aa  by  prejudice  against  the 
other.  This  aame  section  of  the  statutes,  in 
prorldlDg  for  change  of  venue  because  of 
bias  In  the  jurors  of  the  county,  expressly 
makes  eltber  influence  in  the  advme  party 
or  odium  in  the  petitioner  a  ground  for  the 
transfer,  and  both  the  spirit  and  the  letter  of 
the  provision  In  regard  to  the  judge  demand 
that  it  receive  a  construction  equally  broad. 
The  statutory  grounds  of  absolute  dlaquall- 
flcatlon  In  a  judge,  sucb  as  Interest  or  rela- 
tionship, are  all  baised  upon  a  presumed  par- 
tiality in  &vor  of  one  of  the  parties  Utlgant; 
and  when  the  favorable  bias  is  not  a  mere 
presumption  of  law,  as  in  those  caaea,  but  Is 
shown  to  be  an  existing  fact,  it  Is  not  the 
policy  of  the  law  that  one  so  affected  should 
sit  in  judgment  in  the  case,  and  this  pro- 
vision for  change  ot  venue  was  enacted  to 
secure  that  end. 

Other  assignments  question  the  correctness 
of  the  action  of  the  lower  court  In  allowing 
the  defendants*  plea.  The  plea  Is  faulty  in 
several  particulars. 

It  does  not  comply  with  the  rule  as  stated 
by  tills  court  in  the  case  of  Da  Gosta  v.  Dib- 
ble, 40  Fla.  418,  24  South.  911.  that  a  plea 
in  equity  setting  up  a  former  judgment  In 
bar  must  set  forth  so  mndi  of  the  pleadings 
or  i>roceedings  In  the  former  suit  as  will 
aufllce  to  show  fiiat  the  same  point  was  there 
in  Issua  The  plea  before  us  merely  alleges 
the  recovery  of  a  cmnmon-law  judgment  for 
$50.  and  of  a  second  judgment  for  fl,693.85, 
balance  due  on  account  between  the  parties, 
with  nothing  except  a  bare  averment  In 
terms  to  abow  the  Identity  of  the  causes  of 
action  there  sued  upon  and  that  presented 
by  the  bill  in  this  case,  or  to  overcome  the 
natural  presumption  that,  as  common-law 
judgments,  they  were  based  upon  some  other 
cause  of  action  than  the  litigation  of  unset- 
tled partnership  accounts. 

It  Is  tme  that  by  reference'  to  the  bill  may 
be  seen  some  connection  between  the  suits, 
and  that  it  la  the  purpose  of  the  bill  to  secure 
an  accountliv  which  will  include  the  transac- 
tions litigated  in  the  common-law  suits,  but 
it  does  not  appear  therefrom  that  the  bill  was 
not  intended  to  cover  other  transactions  than 
these.  Blven  if  the  common-law  Judgments 
should  stand  unquestioned,  the  complainant 
may  still  be  entitled  to  an  accounting  aa  to 
the  partnership  business.  It  Is  not  infre- 
quent that  transactions  between  partners, 
connected  with  the  business  of  the  partner- 
sh^,  ■  arO'  so  segregated  from  the  general 
bu^ess  of  the  firm  as  to  support  a  commm- 


law  action  between  the  partners  without  In- 
volving a  general  accounting  or  winding  iq> 
of  the  partnership  affairs. 

'  It  may  be  noted  that  the  plea  adds  noth- 
ing to  the  allegations  In  the  bill  of  complaint 
"A  plea  which  sets  forth  nothing  except  what 
appears  on  the  face  of  the  bill  is  bad,  and 
must  be  overruled,  although  the  objection,  if 
raised  by  demurrer,  would  have  been  valid, 
as  the  proper  office  of  a  plea  is  to  bring  forth 
fresh  matter  not  apparent  In  the  bllL" 
Fletcher's  Bq.  PI.  ft  Pr.  27a  The  defense 
of  res  adjudteata  is  one  which  may  be  raised 
by  demurrer,  where  the  facts  supporting  It 
appear  from  the  bllL  Davis  v.  Hall,  67  N. 
a  408.-  See,  also.  0  Ency.  PI.  ft  Pr.  618; 
Greenup  v.  Crooks.  50  Ind.  410;  WllUams  v. 
Cheatham,  99  Ga.  801,  2S  a  B.  68a  We  do 
not  mean,  in  pointing  out  this  further  defect 
in  the  plea  as  filed,  to  Intimate  that  a  de* 
mnrrer  on  this  ground  should.  If  Interposed, 
have  been  sustained  to  the  whole  bill  filed  In 
this  case.  for.  as  above  stated,  it  is  not  ap- 
parent from  tbe  bill  that  a  cause  for  account- 
ing may  not  exist  as  to  transactions  not  em- 
braced In  the  common-law  suits. 

The  decree  will  be  revised,  with  directtms 
that  the  plea  be  overruled. 

OABTEB,  P.  and  COGEBBLL,  J.,  con- 
cur. 

TAYLOR,  G.  J.,  and  HOCKER  and 
SHACKLEFORD,  33.,  concur  hi  the  q;)Inlon. 


(4S  na.  M> 
MULLEN  T.  CAMP  et  al. 
(Supreme  Court  of  Florida.  Dlrlslon  B.  Nov. 
17.  1903.) 

APPBAIr-eaVBRABLB  JUDOHBNti-ASSUlIFarr- 
ATTACHMBNT. 

1.  AcUoDB  In  assumpsit  and  attachment  pro- 
ceedings ancillary  thereto  are  so  far  severable 
that  OB  writ  of  error  the  Judgment  may  be  af- 
firmed aa  to  the  former  and  reversed  as  to  the 

latter. 

2.  Evidence  examined,  and  found  snffldent  to 
sustain  the  verdict  in  assumpstt,  tmt  InsufficteDt 
to  support  the  attachment 

(SyllabBB  by  the  Court) 

Brror  to  Circuit  Court  Columbia  Ooonty; 
John  V.  White,  Judge. 

Action  by  R.  J.  Camp  and  B.  F.  Camp 
against  W.  H.  Unllen.  Judgment  tor  plain- 
tiflh,  and  defendant  api»eals.  Reversed  In 
part 

F.  P.  Cone  and  B.  H.  Palmer,  for  plaintiff 
in  error.  A.  J.  Henry  and  Roberson  ft 
Small,  for  defendante  In  error. 

GOCKBELL.  J.  The  defendants  In  error 
began  an  action  In  assumpsit  by  an  ordinary 
summons  against  the  plaintiff  In  error,  and 
as  ancillary  thereto  sued  out  attachment  pro- 
ceedings. On  motion  formal  pleadings  were 
made  up;  and  tbe  several  issues  raised  by 
the  traverse  of  the  aflKdavlt  and  tbe  pleas  to 
the  declaration  In  assumpsit  were  tried  to- 
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getber  before  the  court  and  a  Jtiry  In  vaca- 
tion. Upon  all  the  Issuea  bo  raised  tbe  Jury 
found  for  the  plalntlCTs,  and  JudgQient  wag 
entered  In  accOTdance  with  mch  flndlngs. 

No  aBBlgnmenta  upon  the  law  of  the  case 
as  passed  upon  by  the  court  below  are  pre- 
sented to  us  In  incb  sort  that  we  can  say 
that  rerersal  compelling  error  was  commit- 
ted; but  we  do  feel  called  upon  to  hold  that 
the  evidence  does  not  support  the  finding  of 
the  Jury  that  tbe  plaintiffs  had  reason  to  be- 
lieve that  the  defendant  wonld  fraudulently 
part  with  bis  property  before  Judgment  could 
be  obtained  against  him.  It  would  be  profit- 
less to  set  out  tbe  evidence  In  this  opinion. 
The  evidence,  however,  is  sufficient  to  sup- 
port the  verdict  for  tbe  plaintiffs  In  tbe  as- 
sumpsit action. 

The  ancillary  attachment  proceedings  and 
the  main  action  are  so  far  several  under  the 
practice  prevailing  In  this  state  that  we  may 
reverse  the  former  and  affirm  the  latter. 
Forbes  t.  Porter,  25  Fla.  363,  6  South.  62; 
Jeffreys  v.  Coleman,  20  Fla.  836;  Williams 
T.  Hntchlnson,  26  Fla.  613,  7  South.  852. 

The  cause  Is  reversed  and  remanded,  with 
directions  to  the  court  below  to  grant  a  new 
trial  as  to  tbe  second  traverse  In  attach- 
ment; 1.  e.,  as  to  the  reason  to  believe  that 
tbe  said  Mullen  would  fraudulently  part  with 
bis  prop^ty  before  judgment  could  be  ob- 
tained against  him.  Tbe  Judgment  In  the 
main  case  is  affirmed. 

CARTBB,  P.  and  2IAXWBLL,  con- 
cur. 

TATLOR.  G.  J.,  and  HOOKBB  and 
SHAGKLBFORD,  3J.,  concur  in  the  Qplnloa 


W  Pbu  482) 

BROWN  at  aL  T.  ATLANTA  NAT.  BLDO.  ft 

LOAN  ASS'N. 
^npremt  Court  of  Florida,  Diviston  B.  Nov. 

17,  1903.) 

MOKrOAOE—FORBCLOSURE— PARTIES— TAX 
TITLB-IUQHTS  OF  TENANT. 

1.  The  holder  of  a  tax  deed  to  mortgaged 
premises,  claiming  title  advuse  and  paramount 
to  both  mortgagor  and  mortgagee,  is  not  or^ 
dinarily  a  proper  party  defendant  to  a  soil  to 
foreclose  the  mortgage. 

2.  A  tenant  of  mortgaged  premises  who  is 
under  no  obligation  to  pay  taxes  thereon  may 
lawfully  acquire  a  tax  title  to  the  premises, 
and  therefore  cannot,  upon  tbe  ground  that  he 
is  by  reason  of  his  tenancy  estopped  from  as- 
sertmg  such  title,  be  made  a  party  defendant 
to  a  suit  for  foreclosure  of  the  mortgage. 

8.  One  who  acquires  a  tax  certificate  to  land, 
and  thereafter  becomes  a  tenant  of  the  owner 
thereof,  bnt  who  assumes  no  obligation  to  pay 
taxes  on  the  land,  and  notlBes  the  owner  of  his 
tax  claim  and  of  lifs  Intention  of  procuring  a 
deed  to  the  land  if  it  it  not  redeemed,  is  not 
es^ped  by  his  tenancy  from  procuring  such 

(Syllftboa  by  the  Court.) 
Appeal  from  Circuit  Court,  Sumter  Coun- 
ty; William  A.  Hocfcer.  Judge. 


f  L  8m  Uortmiei.  voL  SB.  Cnt.  Dig.  |  UI& 


Bill  by  the  Atlanta  National  Building  A 
Loan  Association  against  J.  M.  Brown  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.  Reversed. 

The  appellee,  complainant  below,  filed  a 
bill  for  foreclosure  of  mortgage,  making  as 
parties  defendant  thereto  the  administrator, 
widow  and  heirs  of  tbe  mortgagor,  and  tbe 
appellants.  The  bill  alleged  default  on  the 
part  of  the  mortgagw.  and  that  thereafter 
and  prior  to  his  death  tbe  complainant  ac- 
cepted from  him  the  mortgaged  premises  in 
satisfaction  of  the  mortgage  debt,  and  had 
ever  since  claimed  and  exercised  the  rights  of 
ownership  and  possession  of  the  premises 
and  paid  taxes  thereon,  though  no  deed  to 
the  property  liad  been  executed  to  it;  that 
from  February,  1896,  continuously  until  the 
81st  day  of  December,  1897,  the  defendant 
J.  N.  Brown  was  for  a  valuable  considera- 
tion ft  tenant  of  complainant  on  the  premises, 
leasing  and  enjoying  the  use,  occupation,  and 
yield  thereof,  in  turn  agreeing  to  fence  and 
keep  in  repair  the  premises  and  to  pay  the 
complainant  rent,  tbe  terms  of  which  tenancy 
said  Brown  fully  «ecuted;  that  In  Decem- 
ber, 1807,  Brown  obtained  a  tax  deed  to  tbe 
premises  upon  a  certificate  obtained  by  him 
by  purctiase  at  a  tax  sale  on  November  6, 
189S,  for  the  pretended  assessed  taxes  for  the 
year  1894,  under  which  deed  Brown  and  his 
grantee.  If  any,  claimed  title  paramount  and 
adverse  to  that  of  complainant;  that  com- 
plainant was  informed  that  in  December, 
1897.  said  3.  N.  Brown  bad  executed  a  quit- 
claim deed  to  his  stepmother,  Leora  J.  Brown. 
Tbe  bill  then  alleges  certain  defects  in  the 
tax  sale  upon  which  the  deed  was  based,  and, 
after  praying  foreclosure  of  tbe  mortgage 
against  the  repreaentatlvea  and  heirs  of  tlie 
mortgagor,  asks  that  the  tax  title  asserted 
by  the  Browns  be  canceled  as  a  cloud  upon 
complainant's  title.  No  defense  was  inter- 
posed by  the  representatlTeB  of  the  mortga- 
gor, and  decree  pro  confesso  was  entered 
ai^Inst  them.  Borate  demurrers  Interpos- 
ed to  the  bill  by  J.  N.  Brown  and  Leora  J. 
Brown,  upon  the  ground  of  want  of  equity, 
multtfariouaness,  and  tbe  existence  of  a  rem- 
edy at  law,  were  overruled,  and  separate 
answen  were  filed  by  them.  That  of  J.  N. 
Brown  alleged  his  purchase  of  tax  certificate 
on  November  6,  1895.  for  tbe  taxes  of  1894, 
and  the  procuroment  of  tax  deed  tbereniider 
on  December  T.  1897;  that  on  May  19,  1898. 
ha  was  and  for  some  months  before  had 
been  continuously  seised  and  possessed 
said  lands  as  of  fee,  and  In  tbe  actual  occu- 
pation and  possession  thereof,  and  on  that 
date  executed  a  deed  thereto,  for  (50  bona 
Add  paid,  to  Leora  J.  Brown  and  her  heirs, 
who  thereupon  entered  upon  the  lands,  and 
was  still  seised  and  possessed  of  them;  ttiat 
said  defendant  J.  N.  Brown  disdaimed  all 
Interest  In  tbe  premises  rince  the  execution 
of  said  deed  to  K  J.  Brown.  The  defendant 
admitted  the  renting  of  tbe  premises  by  blm 
from  complainant  as  alleged  In  tbe  bill,  bnt 


Digitized  by 


Google 


85  SOUTHERN  BUPOBTSB. 


(Fla. 


said  that  his  tenancy  terminated  on  Decem- 
ber 31,  1897,  and  that  long  before  It  began 
be  notified  complainant  by  letter,  duly  ac- 
knowledged, that  he  bad  purchased  the  lands 
at  said  tax  sale,  and  unless  they  "were  re- 
deemed would  demand  a  tax  deed  therefor. 
He  denied  the  execution  of  any  conveyance 
thereof  by  him  except  that  of  May,  1898, 
and  asked  the  same  benefit  from  the  answer 
as  if  be  had  demurred  to  the  bill.  The  same 
facts  are  alleged  with  great  detail  In  the 
answer  of  Leora  3.  Brown  and  her  husband. 
The  cause  was  set  down  for  hearing  upon 
bill  and  answers  and  the  decrees  pro  confesso 
previously  entered  against  the  other  defend- 
ants, and  a  final  decree  rendered  In  favor  of 
the  complainant,  decreeing  foreclosure  and 
sale  under  the  mortgage,  that  the  possession 
of  the  mortgaged  premises  be  surrendered 
to  the  purchaser  at  such  foreclosure  sale,  and 
that  tbe  deeds  to  J.  N.  Brown  and  to  Leora 
J.  Brown,  respectively,  be  canceled  as  a  cloud 
upon  tbe  complainant's  title.  From  this  de- 
cree the  defendants  J.  N.  Brown  and  Leora 
J.  Brown  and  her  husband  appeal 

J.  B.  Oalnes,  for  appellants.  Wm.  F. 
Hlmes,  for  appellee. 

UAXWBLL,  J.  (after  stating  tbe  facta). 
The  question  presented  by  this  record  la  that 
of  tbe  rlgbt  of  a  complainant,  In  filing  a  bill 
for  foreclosnre  of  mortgage,  to  Join  as  a 
par^  defendant  thereto  one  holding  advise* 
ly  to  both  mortgagor  and  mortgagee  under  a 
claim  of  paramount  title.  The  advantage  of 
such  a  course  to  the  complainant,  if  permla- 
Bible,  la  obvious,  as  It  enables  him  in  one 
litigation  to  remove  all  obstacles  to  the  en- 
forcement of  bis  debt,  and  to  expose  the 
mor^ged  property  for  sale,  freed  from  the 
cloud  of  an  adverse  claim  of  title.  To  the 
adverse  claimant  the  practice  is  ohjection- 
able  as  «itangllng  him  In  a  contest  between 
mortgagor  and  mortgagee  with  which  he  has 
no  concern,  and  as  depriving  him.  when  in 
adverse  possession  of  the  premises,  as  Is 
claimed  ber^  his  right  of  trial  at  law  and 
by  Jury. 

The  general  nUe  undoubtedly  is  that  the 
proper  scoew  of  a  foreclosure  suit  Is  merely 
to  enforce  the  mortgage  lien  against  the  ti- 
tle or  Interest  of  tbe  mortgagor  and  those 
claiming  under  him,  and  tbe  great  weight  of 
authority  sustains  t}ie  view  that,  without 
q>eclal  features  of  equitable  nature  to  au- 
thorise such  action,  one  claiming  adversely 
to  both  morti^igor  and  mortgagee  by  para- 
mount title  cannot  be  joined  as  a  defendant 
to  the  suit.  "A  court  of  equity  la  not  an  ap- 
propriate tribunal,  nor  is  a  foreclosure  suit 
a  suitable  proceeding,  for  the  trial  of  claims 
to  the  legal  title  which  are  hostile  and  par- 
amount to  the  interests  and  rights  and  ti- 
tles of  botb  mortgagor  and  mortgagee." 
Summers  v.  Broml^,  28  Mich.  125;  Dial  v. 
Reynolds.  96  U.  8.  340,  24  L.  Ed.  644;  Ban- 
ning T.  Bradford,  21  Bilnn.  808,  IS  Am.  Bep. 
806;  68  Am.  St  Bep.  351,  note,  where  the 


subject  is  exhaustively  discussed  and  au- 
thorities collected;  9  Bncy.  PI.  &  Pr.  353. 
'  Courts  have,  it  Is  true,  been  more  liberal 
in  relaxing  this  rule  where  the  adverse  claim 
rests  upon  a  tax  title  than  In  other  cases, 
and  some  courts  of  high  authority  permit 
the  Joinder  as  defendant  In  a  foreclosure 
suit  of  one  claiming  under  a  tax  sale  subse- 
quent to  the  mortgage.  Bandle,  Adm'r,  v. 
Boyd,  73  Ala.  282;  Ljon  v.  Powell,  78  Ala. 
851;  WUson  v.  Jamison,  3S  Minn,  59,  29  M. 
W.  887, 1  Am.  St  Bep.  635.  And  where  the 
tax  assessment  and  sale,  as  In  some  states, 
is  only  of  tbe  equity  of  redemption,  the  pur- 
chaser at  such  sale  la  of  course  a  proper 
party  defendant  But  where,  as  with  us,  the 
tax  title  is  one  in  fee,  extinguishing  all  prior 
interests,  liens,  and  Incumbrances,  the  better 
rule  Is  that  it  Is  subject  to  the  general  prin- 
ciple that  tbe  validity  of  claims  of  par- 
amount title  cannot  properly  be  litigated  In 
foreclosure  suits.  Odell  v.  Wilson,  63  Cal. 
159;  Boberts  v.  Wood.  38  Wis.  60;  Gage  v. 
Perry,  83  III.  176;  Bozarth  v.  Landers,  113 
III.  181;  Straka  v.  Lander,  60  Wis.  115,  IS 
N.  W.  641;  Williams  v.  Cooper,  124  Cal. 
666,  57  Pac.  577;  Ollphant  v.  Bums.  146  N. 
Y.  218.  40  N.  E.  980;  CromweU  T.  m«*'T^ti, 
123  N.  T.  474,  25  N.  B.  932. 

In  the  case  of  McKeown  v.  Collins,  88  Fla. 
276,  21  South.  103,  the  bolder  of  a  tax  UUe 
to  the  mortgaged  premises  was  made  a  party 
to  the  bill  for  foreclosure  for  tbe  purpose  of 
having  his  tax  title  annulled,  but  he  held 
also  a  sherUfs  deed  to  a  part  of  the  prem- 
ises, based  on  a  judgment  against  the  nuxt- 
gagor  obtained  subsequent  to  the  execuUm 
of  the  mor^iage,  and  he  was  tor  that  reaaon 
a  proper  party  defendant  to  the  suit  He 
raised  no  objection  to  the  litigation  of  hia 
tax  title  in  the  same  cause,  and  the  decree 
rendered  ther^  was  of  course  valid  and 
binding.  Hefner  v.  Nwtbwestem  Mnt  Ldfe 
Ins.  Ca.  123  U,  B.  747,  8  Sup.  Ot  837,  81  L. 
Ed.  809.  But  the  case  is  of  no  authorl^  as 
to  tbe  correctness  of  such  Joinder  of  actions. 

Exceptloiu  to  the  genoal  role  exist  "when 
a  charge  Is  made  of  fraud  or  coUnslon  be- 
tween the  mortgagor  and  tbe  purchasw  at 
tax  sale,  or  where  the  purchaser  Is  cbatsied 
to  have  occupied  a  relation  to  the  mortgagee 
which  estops  him  from  dalming  adversely 
under  the  tax  title.  Both  the  rule  and  the 
exceptions  have  been  recognised  by  tbla 
court  Gorton  v.  Paine,  18  Fla.  117;  Brown 
T.  Marsyck,  19  Fla.  840:  See,  also,  Menden- 
taall  V.  Hall,  184  U.  &  S50,  10  Sup.  Ot.  61B. 
S3  L.  Bd.  1012. 

Under  the  latter  of  these  eueptlima  the 
appellee  endeavors  to  bring  this  case,  con- 
tending that  at  the  time  of  his  acquisition  of 
the  tax  deed  to  tbe  mortgaged  premises  the 
defendant  J.  N.  Brown  was  the  tenant  of 
complainant,  and  as  such  estopped  ftom  ac- 
quiring a  tax  title  adverse  to  1^  within  tiie 
rule  announced  by  this  court  in  Gorton  v. 
Paine,  supra,  and  Petty  v.  Mays,  19  Fla. 
052.  The  principle  of  those  caae^  howeveTp 
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applies  only  wbere  duty  or  good  taltb  on  the 
part  of  tbe  pnrchaoer  dnnands  tbat  bis  por- 
ebase  be  treated  as  a  mere  payment  of  the 
taxes  on  tbe  land^  rather  than  as  tbe  aoqulsi- 
tion  of  an  adverse  title  thereto.  But  not 
erery  tenant  Is  charged  with  the  duty  of  pay- 
ing taxes  on  tbe  leased  premises,  w  Is  es- 
topped from  acquiring  an  adverse  tax  title 
thereto.  2  Blackwell  on  Tax  Titles,  •400; 
Bbuk  on  Tax  TIties,  I  28S;  Blakeley  t.  Bes- 
tor,  18  111.  706:  Bettlson  t.  Bndd.  17  Ark. 
546,  65  Am.  Dec.  442;  Waggener  t.  Mc- 
Laughlin, 38  Ark.  196.  In  this  lease  as  set 
out  In  tbe  pleadings  we  find  nothli^  to  re- 
move tbe  case  from  tbe  principle  of  these 
decisions.  But  beyond  Qiat,  Brown  bad  ac- 
quired his  tax  certificate  to  the  premises  be- 
fore be  became  the  tenant  of  complainant, 
and  had  notified  It  of  his  purchase,  and  of 
his  intention  to  secure  a  deed  If  the  land 
was  not  redeemed.  This  purchase  had  vest- 
ed In  him,  if  the  sale  was  valid,  contract 
rights  which  even  the  state  by  legislation 
could  not  take  from  him  (Hull  v.  State,  29 
Fla.  79,  11  South.  97,  16  L.  B.  A.  808,  30  Am. 
St.  Rep.  96),  and  at  a  time  when  he  was 
undoubtedly  free  to  acquire  such  right 
Nothing  In  his  subsequent  tenancy  necessi- 
tated a  surrender  of  this  abready  existing 
right 

There  is  no  suggestion  in  the  pleadings 
that  Brown  unlawfally  held  over  after  the 
expiration  of  his  tenancy  and  refused  to  sur- 
render the  premise  The  allegation  of  tbe 
bill  is  that  he  folly  executed  the  terms  of  the 
tenancy,  and  the  answer  alleges  that  be  liad 
been  in  adverse  poaseBsIon  under  the  tax 
deed  for  some  months  prior  to  his  convey- 
ance of  tbe  lands  to  Leora  J.  Brown  In  May, 
1898.  It  does  not  appear,  therefore,  that  he 
or  his  grantee  are,  as  tenants  holding  over, 
estopped  from  claiming  adversely  to  the  com- 
plainant. 

The  decree  of  the  court  below.  In  bo  far 
as  It  decrees  relief  against  tbe  appellants, 
will  be  reversed,  with  directions  that  tbe 
bill  as  to  them  be  dismissed,  without  preju- 
dice to  such  further  action  at  taw  or  in  equi- 
ty as  the  complainant  may  elect  to  Institute 
against  them. 

GABTBB,  P.  J.,  and  OOOKBBLL,  con- 
cur. 

TAYLOR,  0.  J.,  and  SHACKLEFORD, 
concur  in  the  i^ilQlou.   HOCKER,  J.,  being 
disaualifled,  took  no  part  in  its  consldera- 
tion. 


OU  La.  n) 

No.  14,001. 
STATB  V.  BRADHN. 
<BnisenM  Oonrt  of  Loul^na.  Nov.  10, 

RAPB— IKDICTHSNT— SUFFIGIBNOT. 

1.  As  Indictment  is  sufficient  which  charges 
as  follows:  "That  Shelby  Braden.  at  the  par- 
ish of  Calcasieu,  on  the  third  day  of  Aaeust, 
in  the  year  of  our  Lord  one  thonsand  nine  hun- 
dred and  three,  In  and  npon  Georgia  Foster,  fe 


loniously  and  violently  did  make  an  assault, 
and  her,  the  said  Georeia  Foster,  then  violent- 
ly and  against  her  will  feloniously  did  ravish 
and  carnally  bnow,  contrary,"  etc. 
(Syllabos  by  the  Oourt) 

Appeal  from  Fifteenth  Judicial  District 
Oourt,  Parish  of  Calcasieu;  Edmund  Denis 
Miller,  Judge. 

Shelby  Braden  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Robert  L.  Belden,  for  appellant  (In  district 
court).  Walter  Gulon,  Atty.  Gen.,  and  Jo- 
seph Mopre,  Dist  Atty.  (Lewis  Qulonf  of 
counsel),  tm  tbe  State. 

PROVOSTT,  J.  Tbe  defendant  Is  not  rep- 
resented by  counsel  In  this  court  The  only 
thing  we  find  In  tbe  record  calling  for  our 
attention  Is  a  bill  of  exception  reserved  to  the 
overruling  of  a  motion  in  arrest  of  Judgment, 
based  on  the  allegation  that  the  indictment 
does  not  set  forth  any  crime.  Tbe  cbwrglng 
part  of  the  indictment  is  as  follows: 

rrhat  Shelby  Braden,  at  the  parish  of  Cal- 
casieu, on  tbe  third  day  of  August  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  three.  In  and  upon  Geoi^^  Foster,  fe- 
lonloosly  and  violently  did  make  an  assanit 
and  her,  tbe  said  Oeor^a  Foster,  then  vio- 
lently and  against  her  will  felontonaly  did 
ravish  and  carnally  know,  contrary,"  ete. 

We  are  not  informed  wherein  this  Indict- 
ment was  snpposed  to  be  defective,  and  find 
nothing  vrantlng  In  It  to  make  out  the  dime 
of  rape,  for  which  the  defendant  was  con- 
victed and  sentenced. 

Judgment  afllrmed. 


cm  u.  »9 

No.  UfiWt. 
STATB  V.  STOVBB. 

(Supreme  Court  of  Louisiana.  Nov.  16,  1906.) 

INTOXICATINa  LIQUORS— ILLEGAL  BALE— IN- 
•  DICTHENT. 
1.  Under  an  indictment  found  on  the  10th  of 
July,  1903,  charging  defendant  with  hsTing  on 
"the  1st  day  of  May,  1903,  unlawfully  kept  a 
grog  and  tippling  shop,  and  then  and  there  re- 
tailed spirituous  liquors  without  previously  ob- 
taining a  license,"^  It  was  permissible  to  the 
state,  in  aid  of  the  prosecution,  to  Introduce 
evidence  showins  the  defendant  had  done  so 
hi  the  middle  of  May,  1903. 
(Syllabus  by  the  Court) 

Appeal  from  Bleventh  Judicial  District 
Court,  Parish  of  Bed  River;  Charles  V.  Por- 
ter, Judge. 

John  Stover  was  convicted  of  an  illegal 
sale  of  liquor,  and  appeals.  Affirmed. 

Scbeen  &  Stephens,  for  appellant  Walter 
Onion,  Atty.  Gen.,  and  William  A.  Wilkin- 
son, Dlst  Atty..  for  tbe  State. 

NICHOLLS,  a  J.  The  only  quesOon  pre- 
sented to  us  for  decision  Is  whether  under 
the  Indictment  found  on  the  lOtb  day  of  July 


J. 
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1008,  charging  tliat  the  defendant,  *n  the  pai> 
iah  of  Red  Blver,  did  on  the  Ist  day  of  Ma7> 
1903,  unlawfully  keep  a  grog  and  tippling 
shop,  and  then  and  tbae  retail  splritaons 
Uqnors,  without  prerionalj  ohtalnlng  a  li- 
cense. It  was  permlBslUe  Cor  the  state  to 
Introduce  evidence  that  the  accused  had  d<me 
so  some  time  in  the  middle  of  May,  IfiOS. 

UndOT  the  authority  of  section  1068  of  the 
Revised  Statutes  of  1876,  and  repeated  de- 
cisions of  this  court,  this  qnestion  must  be 
answered  In  the  affirmatlTe,  and  this  an- 
swer  carried  with  It  the  affirmance  of  the 
Judgment  appealed  from.  See  State  t.  Aq- 
udo  et  al.,  6  La.  Ann.  18B;  State  t.  Walters, 
16  La.  Ann.  400;  State  Wallman*  81  La. 
Ann.  147:  State  Polite^  88  La.  Ann.  1016; 
State  T.  Kane,  88  La.  Ann.  1269;  State  t. 
Johnson,  86  La.  Ann.  812;  Btete  r.  Hamll- 
ten,  48  Ann.  1666.  21  South.  282;  State 
T.  Hardaway.  BO  La.  Ann.  1848,  24  South. 
820;  State  t.  Adcerman,  51  La.  Ann.  1213, 
26  BDUtii.  80. 

The  Judgment  appealed  from  Is  affirmed. 


(ISS  Ala.  ») 

THA7BR  T.  STATE. 

(Supreme  Court  of  Alabama.   July  10,  1903.) 

MURDER  —  UANSLAUOHTBR  —  INSTRUCTIONS 
—  EVIDBNCB  —  GRAND  JURY  —  PRBSBNCB  OF 
STBNOORAraiiR  —  INDICTMENT  —  PLBA  IN 
ABATBHBNTWVRT— CHALLSNQB  FOR  CAUSO. 

1.  Acts  1000-1801.  p.  308,  authorized  the  so* 
licltor  to  employ  a  stenographer,  whose  duty  it 
is,  among  other  things,  to  appear  before  the 
grand  Jary  for  the  purpose  of  transcribing  testi- 
mony, and  who  flhall  make  oath  not  to  divulge 
any  secrets.  Held,  that  a  motion  to  qnash  an 
ludictment  on  the  ground  that  a  po-son  not  a 
grand  Juror,  a  witness,  nor  a  eolfcitor  was  pres- 
ent before  the  grand  jury  during  the  investiga- 
tion of  the  cause,  ana  took  part  in  the  discua- 
^on,  was  properly  denied,  it  appearing  that  the 
person  was  a  stenographer,  who  took  down  the 
testimony  and  had  lieen  sworn  as  a  stenog- 
rapher. 

2.  The  ruling  of  the  trial  court  on  a  demurrer 
to  the  evidence,  when  shown  only  by  .the  bill 
of  exceptlms  Is  not  subject  to  reririon  on  ap> 
peal. 

3.  Acts  1900-1901,  p.  808,  authorized  the  so- 
licitor to  employ  a  stenographer  to  transcritw 
testimony  before  the  grand  Jury,  and  who  shall 
make  oath  not  to  dimlge  any  secrets.  Defend- 
ant interposed  a  plea  in  abatement  to  the  In- 
dictment, reciting  that  the  grand  Jury,  in  in- 
vestigating the  case,  permitted  one  not  a  wit- 
ness, solicitor,  nor  member  of  the  Jury  to  be 
present.  The  state  took  issue  on  the  plea,  and  it 
appeared  from  evtdence  on  the  trial  of  the  plea 
that  the  person  In  question  was  a  stenographer 
who  took  down  the  teEtimony  after  being  sworn. 
Held,  that  the  state,  by  taking  issue  on  tne  plea, 
made  it  material,  and  defendant  was  entitled 
to  judgment  on  Uie  facts  as  alleged,  notwith- 
standing evidence  aliunde  as  to  the  right  of  the 
stenographer  to  be  b^ore  the  .grand  lory. 

4.  Where  a  venireman  stated  that  he  would 
not  hang  a  man  except  for  assassination,  which 
he  understood  to  mean  where  a  man  ulls  an- 
other for  bis  money,  or  goes  to  his  house  and 
kills  him,  or  klUa  him  at  the  Instigation  of  otl^- 
ers.  and  that  he  would  not  hang  a  man  who 
had  killed  another  In  a  fight,  he  was  subjeot 
to  challenge  by  the  state;  Code  1896,  f  1518, 
providing  that  in  a  capital  case  it  is  cause  of 

1  L  Bee  Oraad  Jury,  ToL  M.  C«it  Dig.  I IL 


challenge  by  the  state  that  the  venireman  has 
a  fixed  opinion  against  capital  punishment. 

6.  On  a  prosecution  tor  mnrder,  testim<my  of 
the  otflcer  who  arrested  accused  that  on  the  way 
to  prison,  and  when  no  threats  had  been  made 
or  inducement  offered  defendant  to  make  a 
statement,  defendant  said  that  deceased  slapi>ed 
him,  and  that  the  officer  replied  that  that  gave 
accused  no  right  to  stick  a  knife  in  him,  where- 
upon defendant  said  that  he  knew  what  he 
"was  doing  all  right,"  was  competent 

6.  On  a  prosecution  for  mardw  it  was  proper 
to  refuse  to  charge  that  the  fact  that  deceased 
died  from  the  wound  was  not  evidence  of  111 
will,  or  malice,  or  premeditation,  and  should  not 
Influence  the  jury  in  considering  the  elements 
of  murder  and  manslaughtu,  the  instruction  be- 
ing misleading,  and  invasive  of  the  province  of 
the  jury. 

7.  An  instruction  is  properly  refused  which 
cringles  out  and  lays  stress  on  a  single  phase  of 

the  evidence. 

8.  It  was  proper  to  refuse  to  charge  tha^  to 
be  mnrder  in  the  first  degree,  the  killing  must 
have  been  done  after  deliberation,  and  that 
deliberation  means  a  cool  state  of  the  blood,  as 
confusing. 

9.  It  was  proper  to  refuse  to  charge  that  mal- 
ice, from  the  use  of  a  deadly  weapon,  could  not 
be  presumed  In  the  case,  such  an  instmctfrni 
being  invasive  of  the  province  of  the  jury. 

10.  The  evidence  for  the  state  tended  to  show 
that  deceased  struck  d^endant  several  blows 
on  the  head,  wherenpon  defendant  grabbed  de- 
ceased, with  his  left  arm  around  the  neck,  and 
stabbed  him  with  a  knife.  Held,  that  it  was 
proper  to  refuse  to  charge  that,  If  defendant 

Erobably  killed  deceased  under  the  honest  be- 
ef that  be  mast  do  it  to  save  his  own  life,  or 
to  save  himself  from  harm,  and  that  he  had  no 
means  of  escape,  there  shoold  be  an  acquittal, 
since  the  evidence  was  not  a  sufBcfent  predicate 
for  such  a  charge. 

11.  The  instruction  was  properly  refused,  inas- 
much as  it  ignored  the  question  of  freedom 
from  fsult  in  bringing  on  the  difficulty. 

12.  The  evidence  showed  that  the  parties  had 
quarreled  and  separated,  and  that  less  than  an 
hour  thereafter  deceased  returned,  and  struck 
defendant  several  blows  on  the  head,  where- 
upon defendant  stabbed  him  fatally.  Defend- 
ant requested  the  court  to  charge  that  a  life 
taken  in  the  heat  of  passiou  suddenly  aroused 
by  blows  on  the  head  Is  not  murder  in  anj  de- 
gree, and  that.  If  there  were  such  blows,  and 
defendant's  blood  was  sufficiently  heated  there- 
in as  to  cause  him  to  act  in  hot  blood,  he  would 
not  be  guilty  of  murder.  Hetd,  that  the  instruc- 
tion was  properly  refused,  inasmuch  as  ail 
predicated  In  the  instruction  might  have  been 
true,  and  yet  defendant  have  been  gnUty  of  con- 
tributing to  bring  on  the  difficulty,  and  hare 
had  a  reasonable  mode  of  escape. 

13.  It  was  proper  to  refuse  to  charge  i^iat,  to 
convict  d^endant  of  manslaughter  in  the  first 
degree,  the  Jury  must  believe  tiiat  the  killing 
was  done  purposely  without  just  cause,  and  that 
there  was  an  Intention  to  kill  when  the  fatal 
blow  was  struck,  since  defendant  might  have 
been  guilty  of  manslaughter  in  the  first  degree, 
though  he  had  no  actual  intention  to  take  life. 

14.  It  was  proper  to  refuse  to  charge  that,  if 
the  Jury  were  not  entir^  satisfied  of  collt;  they 
should  acquit,  inasmuch  as  it  required  too  high 
a  denee  of  proof. 

16.  It  was  proper  to  refuse  to  charge  tiiat  one 
of  the  correct  definitions  of  "beyond  a  reason- 
able doubt"  la  to  be  "wholly  satisfied"  or  "sat- 
isfied to  a  moral  certainty,"  such  an  Instruction 
exacting  too  high  a  degree  of  proof. 

16.  The  court  refused  to  diarge  that  a  reason- 
able doubt  Is  one  that  excludes  every  reasonaUe 
hypothesis  except  that  of  guilt  of  the  defendant, 
and  that  only  when  no  other  supposition  will 
reasonably  account  for  all  the  conditions  of  the 
case  can  the  conclusion  of  guilt  be  adopted. 
ff«M  proper. 
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17.  It  was  proper  to  retiue  to  charge  tiiat  tlu 
jorr  were  to  consider  all  th«  evidence  in  the 
light  of  their  experience  as  fair-mioded  men, 
and  on  such  fair  and  reasonable  conalderatlon 
to  doobt  defendant'e  guilt  meant  to  acquit  him. 

Appeal  from  Orimlnal  Court.  Jefferwm 
Comity;  Saml.  B.  Greene,  Judge. 

Leonard  Thayer  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Be< 
versed. 

On  S^tember  0,  1902,  the  defendant  was 
arraigned,  and  S^tember  17,  1S02,  was  set 
for  bis  triaL  Subsequently  several  other 
days  were  set  for  trial  of  the  defendant,  and 
tbe  trial  ot  the  case  was  finally  «Dttraed  upon 
on  December  2,  1902. 

The  defendant  moved  to  quash  tiie  Indict- 
ment jxpoa  the  following  grounds:  "First 
That  at  the  time  the  gnuid  Jury  beard  tbe 
evidence  and  Investigated  this  case,  and  be- 
fore the  finding  of  the  indictment  in  this 
case,  H.  O.  Eennard,  who  ms  not  a  solicits 
tat  tbe  state,  and  not  a  grand  Juror  swwn 
acctffding  to  law,  nor  a  witness  In  Oib  case, 
was  present  assisting  the  grand  jury  in  tak- 
ing the  evidence  In  said  cause.  Second.  That 
daring  tbe  Investigation  of  the  evidence  In 
said  cause  before  tbe  grand  jury,  and  before 
tbe  finding  of  the  Indlctmmit,  the  grand  Jury 
permitted  a  person  without  authority  of  law 
to  be  and  remain  In  tbe  grand  jury  room, 
and  to  take  iiart  in  dlscnsalon  of  the  case 
evidoice  befcnv  tbe  grand  Jury."  Up<«  tbls 
motion  It  was  shown  that  H.  C  Kennard  was 
a  stenographer,  and  was  in  tbe  grand  jury 
nxnn  when  the  witnesses  were  examined, 
upon  whose  testimony  the  Indictment  a^nst 
tiie  defendant  was  prtferred;  that  Kainard 
heard  the  witnesses  examined,  and  took 
down  thdr  testimony,  which  was  written  out 
on  the  typewriter  and  delivered  to  tbe  eollc- 
ItMT  by  blpa;  that  before  entering  the  grand 
Jury  room  as  such  stenographer  he  was 
sworn  as  a  stenographer  for  such  grand  jniy. 
Upon  this  .evidence  the  defendant  overruled 
the  defendant's  motion  to  qnaah  tbe  indict- 
.ment.  and  to  this  ruling  tbe  defendant  duly 
excepted.  Thereafter  the  defendant  filed  the 
following  plea  In  abatement,  which  was  duly 
veiifled  by  bim:  "Now  oomea  the  defendant 
and  pleads  and  says  that  he  ought  not  to  fur- 
tber  answer  tbe  Indictment  in  this  case  be- 
cause the  grand  Jury  that  found  the  indict- 
ment In  this  case  and  returned  the  true  bill' 
Into  open-  court  conducted  tbemaelves.  and 
permitted  otben  in  tbe  grand  jury  room  to 
conduct  themselves,  in  such  an  unlawful  and 
Ulc^l  manner  that  said  indictment  was 
fovnd  vrttbout  authority  of  law.  In  this: 
First  That  said  grand  Jury  permitted  one 
H.  C.  Eennard,  who  was  not  a  witness  In  the 
case,  nw  a  solicitor  for  the  state,  nor  a  mem- 
ber of  the  grand  jury,  to  be  present  at  the 
time  of  tbe  hearing  of  tbe  evidence  In  said 
case,  and  while  investigating  the  evidence  In 
said  case.  Second.  That  said  grand  jury  per- 
mitted a  person  not  a  member  of  said  jury, 
and  not  a  solicitor  for  the  state,  nor  a  wit- 


ness In  the  case,  to  be  present  while  said 
case  was  being  investigated  by  them,  wbeore- 
fore  the  defendant  j^ays  Judgment  of  tbe 
court  if  he  ought  to  further  answer  said  in- 
dictment" 

Tbe  bill  of  exccptliHis  contains  the  follow- 
ing recital  as  to  tbe  evidence  introduced  In 
support  of  this  plea  and  as  to  the  demurrer  In- 
terposed by  the  solicitor  to  tbe  ruling  there- 
of; "Tberetqxm  defendant  in  support  of  his 
plea  In  abat^eut,  oifered  evidence  that  one 
H.  O.  Eennard  was  a  stenographer  before 
said  grand  jury,  and  was  in  tbe  grand  Jury 
room  when  the  witnesses  were  examined, 
and  iq>on  whose  teatixnony  tbe  Indictment 
was  returtaed  into  court;  that  Eomard  heard 
the  witnesses  examined,  and  took  down  their 
testimony,  which  was  written  out  In  long- 
band  on  a  typewriter,  and  delivwed  to  the 
■olldtor  by  him,  which  be  had  then  in  eoort; 
that  before  entering  the  grand  jury  room  as 
such  stenographer  he  was  sworn  as  a  sten<«- 
rapher  for  said  grand  Jury.  To  the  sufficien- 
cy of  this  evidence  the  state  by  its  solicitor 
demurred,  and  the  court  sostained  tbe  de- 
murrer, and  to  tlie  sustaining  of  this  demur- 
rer the  defendant  duly  excepted." 

The  judgment  entry  contains  no  recital  as 
to  the  ruling  of  tbe  court  upon  tbe  demurrer 
to  the  evidoice.  The  recital  of  the  Judgment 
entry  as  to  tbe  ndings  of  the  court  <»i  the 
plea  in  abatement  is  co^ed  in  tbe  cplnlm. 

In  the  organisation  of  tbe  Jury  to  try  tbe 
case  O.  B.  Harrison,  who  was  summoned  as 
one  of  the  q;>ecial  venire,  was,  while  being 
examined  as  to  hl«  qualiflcation  as  a  juror 
asked.  "Have  yon  a  fixed  opinion  against 
capital  punishment?"  to  which  be  replied.  "I 
would  not  bang  a  man  except  for  rape  or  as- 
sassination." Upon  tbe  court  then  asking 
him  what  be  called  assassbiatlon,  he  replied: 
"Assassination  is  where  a  man  kills  another 
for  his  money,  or  goes  to  his  house  and  kills 
him.  or  kills  him  at  the  Instigation  of  oth- 
ers." The  witness  farther  stated,  "I  would 
not  hang  a  man  where  he  kills  another  In  a 
fight"  Thereupon  the  states  by  its  solicitor, 
challenged  the  Juror  for  causes  which  chal- 
lenge was  allowed  by  tbe  court  agalnat  tbe 
objection  and  exception  of  tbe  defendant 

On  the  trial  of  the  case  tiie  evidence  for 
the  state  tended  to  show  that  the  deceased 
WHS  killed  hy  being  stabbed  b7  the  defend- 
ant with  a  pocketknlfe,  the  blade  of  which 
was  from  2)6  to  8  inches  long;  that  the  de- 
fendant and  the  deceased  had  quarreled  In 
a  barroom  about  a-  half  or  three-quarters  of 
an  hour  before  the  fatal  difficulty;  that  the 
deceased  left  the  barroom,  and  upon  return- 
ing bit  the  defendant  several  blows -upon  the 
.  bead,  whereupon  the  defmdant  grabbed  tbe 
deceased  around  the  neck  with  bis  left  arm, 
and  stabbed  him  with  a  knife  which  was  in 
ills  right  band,  from  the  effects  of  which 
wound  tbe  deceased  died;  that  tbe  deceased 
was  Soulier  than  tbe  defendant  weighing 
about  145  pounds,  while  tbe  defendant  welgh- 
about  17&  ponitd^ 
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The  evidence  for  the  defendant  tended  to 
show  that  at  the  time  of  the  quarrel  between 
the  defendant  and  the  deceased,  just  before 
the  fiital  dlfficol^,  a  friend  of  both  parties 
asked  the  deceased  to  leave  the  defendant 
alone,  and  spoke  of  the  defendant  as  being 
an  old  man;  that  the  deceased  left  the  bar- 
room, and  upon  returning  In  a  few  minutes 
he  struck  the  defendant  on  the  bead  several 
times,  and  that  the  defendant,  In  the  excite- 
ment produced  by  such  assault,  stuck  a  Imlfe 
which  he  had  In  his  hands  In  the  deceased; 
that  he  had  tiie  knife  In  his  bands  cutting 
tobacco  or  trimming  his  finger  nails. 

Charles  Vallely,  a  witness  for  the  state, 
teatifled  that  he  waa  the  officer  who  arrested 
the  defendant;  that  on  the  way  to  prison 
the  defendant  asked  blm  If  he  was  going  to 
give  falm  ball;  that  the  witness  to\A  the  de- 
fendant he  could  not  until  he  saw  how  badly 
the  man  -ms  hurt;  that  the  witness  made  no 
threati  nor  olfered  the  doCendant  any  induce- 
ment to  make  a  statranent;  that  the  defend- 
ant said  the  deceased  slapped  blm,  to  which 
the  witnesa  rolled  that  that  gave  the  de- 
fendant no  right  to  stick  a  knife  In  him;  that 
the  defendant  then  said.  knew  what  I  was 
doing  all  right"  The  defendant  moved  the 
court  to  exclude  the  statement,  "I  knew  what 
J  was  doing  all  right"  The  court  overruled 
the  motion,  and  fhe  defendant  duly  excepted. 

The  defradant  requested  the  court  to  give 
to  the  jury  the  following  written  charges, 
and  sc^rately  excepted  to  the  court^s  refus- 
al to  give  each  of  them  as  asked:  "(1>  The 
fact  that  Sullivan  died  from  the  wound  Is  not 
evidence  of  ill  will  or  malice  or  premedita- 
tion, and  should  not  Influence  the  Jury  when 
consldertng  the  elementa  of  murder  and  man- 
slaughter. (2)  To  be  murder  in  the  flrat  de- 
gree, the  killing  must  have  been  done  after 
delR)eration,  and  deliberation  means  a  cool 
state  of  the  blood.  (S)  Bialice,  from  the  use 
of  a  deadly  weapim,  cannot  be  presumed  In 
this  case.  (4)  The  evidence  may  convince 
yon  that  the  defendant  la  guilty,  and  yon 
may  hare  fixed  in  your  minds  that  he  Is. 
Still  If  the  defendant  probably  killed  Hike 
Sullivan  (deceased]  under  the  honest  and  rea- 
sonable belief  Uiat  he  must  do  so  to  save  his 
own  Ufe  m  to  save  himself  from  great  bodily 
barm,  and  that  he  had  no  reasonable  mode 
of  escape  without  increasing  his  danger,  you 
should  acquit  blm.  09  A  life  taken  In  the 
heat  of  passion  suddenly  aroused  by  hard 
blows  upon  the  head,  made  hy  Uie  deceased 
at  the  time  tb»  life  was  taken,  is  not  murder 
In  any  degree;  and  If  you  find  that  there 
wen  hard  blows  stricken  by  the  deceased  on 
defendants  head,  and  that  defendants  blood 
was  Bufilelently  heated  therein  as  to  cause 
him  to  act  suddenly  and  In  hot  blood,  he  la 
not  guilty  of  murder.  (8)  To  convict  the  de- 
fndant  of  manslaughter  in  the  first  d^ree, 
the  Jury  must  believe  from  the  evidence  In 
the  case  that  defendant  Ulled  Sullivan  pur- 
posely^bat  is,  he  vcriuntarily  took  his  life 
without  just  cause— and  Intended  to  kill  him 


at  the  time  he  struck  the  fatal  blow.  (7)  It 
is  for  the  Jury  to  say  under  all  the  evidence 
whether  defendant  voluntarily  took  the  life 
of  Sullivan;  that  Is,  whether  at  the  time  he 
struck  the  fatal  blow  he  had  the  purpose  and 
will  to  wound  him  and  deprive  him  of  life, 
and,  If  he  did  not  have  that  intention,  he  la 
not  guilty  of  manslaughter.  (8)  If  the  Jury 
are  not  entirely  Satisfied  of  the  defendant's 
guilt,  they  should  acquit  him.  (9)  One  of  the 
correct  definitions  of  beyond  a  reasonable 
doubt  Is  to  be  wholly  satisfied  or  satisfied  to 
a  moral  certainty.  (10)  A  reasonable  doubt 
Is  one  that  excludes  every  reasonable  hy- 
pothesis except  that  of  guilt  of  the  defend- 
ant, and  only  when  no  other  supposltiim  will 
reasonably  account  for  all  the  conditions  of 
the  case  can  the  conclusion  ot  guilt  be  legiti- 
mately adopted.  (11)  The  court  (diarges  the 
Jury  that  they  are  to  take  and  consider  all 
the  evidence  In  the  case  In  the  l^ht  of  Uielr 
experience  as  reasonable  fair-minded  men, 
and  xxptm  such  taXr  and  reaaonable  consido^ 
ation  to  doubt  defendant's  guilt  means  to 
acquit  blm." 

Shugart  &  Bell,  for  appellant  Maasey  WU- 
son,  Atty.  Gen.,  fbr  the  State. 

HABALSON,  J.  On  the  Sth  day  of 
tember,  1902,  the  defendant  being  arraigned 
in  open  court,  pleaded  not  guilty  to  the  in- 
dictment, and  a  day  was  set  tor  bis  triaL 
The  cause  appears  to  have  been  passed  fran 
time  to  time,  until  the  2d  day  of  December, 
1902.  On  the  latter  date,  the  defendant  mov- 
ed to  qnash  the  Indictment  on  grounds  set 
out  in  his  motion  therefor,  which  motion, 
after  hearing  and  due  ctmsideration  was  prop- 
erly overruled.  Ttereupon,  the  defendant 
Irieaded  in  abatement  to  the  Indictment;  upon 
the  same  grounds  that  he  had  moved  to 
quash  it 

By  act  of  the  Uelsiatnre  (Acts  190(^-1901, 
p.  808).  the  Bollcdtor  la  authorized  to  en^loy 
a  stoMgrai^r,  whose  duty,  among  other 
things,  la  to  attend  before  the  grand  Jury 
when  required  by  the  solicitor,  for  the  pur- 
pose of  taking  down  and  transcriUng  the 
testinumy  of  wttnesaes  before  that  body,  who 
shaU  take  an  oath  to  faithfully  discharge  the 
dnties  imposed  on  him,  and  not  to  dlvnlge 
any  secrete  that  may  come  to  his  knowledge 
before  the  grand  Jury.  *Ota  erldoice  intro- 
duced ij  the  defmdant  in  siqiport  of  his 
plea,  did  not  diadose  anythli^r  more  than 
was  authorised  by  Ibe  act  referred  to^  to  be 
done. 

It  appears  bj  the  UIl  of  exceptions  Oat 
the  solicitor  demurred  to  this  evidence  and 
the  demurrer  was  sustahied.  but  this  appean 
only  in  the  bill  of  exceptions.  The  Judgment 
entry  with  reference  to  the  plea  redtes.  that 
**atM  plea  coming  on  to  be  heard  and  de- 
termined by  the  court  issue  being  Jtrtned  on 
said  plea,  after  liearlng  the  evidence  and 
argument  of  counsel  tiitfeon  and  doe  contid- 
eratiott  thereof  by  the  court.  It  is  Mdmd  by 
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the  court,  that  said  plea  be  and  the  same  la 

hereby  oTerrated." 

The  mUng  of  the  primary  court  on  a  dfr 
murrer  to  the  evidence  when  shown  only  by 
bill  of  exceptions,  1b  not  subject  to  revisioa 
by  this  court  Sivoly  t.  Scott,  56  Ala.  655. 
We  are  remitted,  therefore,  to  the  ruling  on 
the  plea,  to  the  recitals  of  the  Judgment  en> 
try,  where  they  can  only  properly  appear. 
That  recital  la,  as  has  appeared,  that  the  plea 
was  overrnled.  The  court  was  without  au- 
thority to  overrule  the  plea  in  abatement 
The  issue  of  f^ct  presented  by  the  plea,  Issoe 
having  been  Joined  thereon,  had  to  be  tried, 
presmnably  by  the  Jury,  or  by  the  court,  if 
there  was  an  agreement  to  that  effect  The 
evidence  offered  on  the  trial  of  the  plea,  fully 
supported  It  and  If  the  issue  had  been  tried 
before  the  Jury,  the  defendant  would  have 
been  entitled  to  the  general  charge,  to  find 
for  the  defendant  on  Issue  Joined  on  this 
plea,  and  if  tried  by  the  court  without  a  Jury, 
Judgment  should  have  been  entered  sustain- 
ing the  plea  and  atiating  the  Indictment 
The  evidence  as  set  out  In  the  bill  of  excep- 
tions, taken  in  connection  with  the  statute 
providing  for  a  stenographer  to  attend  be- 
fore the  grand  Jury,  for  the  purposes  there* 
In  specified,  showed  that  H.  O.  Keimard,  the 
stenographer,  was  properly  before  that  body, 
and  the  fact  of  bis  presence  there,  was  no 
ground  to  quash  or  abate  the  Indictment 
but  this  evidence  was  not  within  the  Issue 
presented  by  the  plea  and  Joinder  of  issue 
thereon.  The  sufficiency  of  the  plea,  when 
tested  by  demurrer,  on  the  right  of  the  ste* 
n<^rrapher  to  be  before  the  grand  Jury,  slKmld 
have  been  confined  to  the  plea.  The  state, 
by  taking  issue  on  the  plea,  made  it  material, 
and  entitled  the  defendant  to  Judgment  on  the 
facts  It  alleged,  notwithstanding  the  facts 
aliunde  as  to  the  right  of  the  stenographer 
to  be  before  the  grand  jury. 

The  Juror,  G.  E.  Harrison,  was,  upon  his 
statements,  clearly  subject  to  challenge  by 
the  sUte.  Code  1886,  i  GOIS;  Murphy  v. 
State,  87  Ala.  142;  Bartlwii  t.  State,  70 
Ala.  29. 

Tbe  confessions  made  by  defendant  to  the 
witness,  Vallely.  were  clearly  competent  to 
go  to  the  Jury.  Wasbington  t.  State.  106  AJa. 
SO,  n  South.  546. 

Ctiarge  1  by  defendant  was  properly  refus- 
ed. It  is  misleading  and  Invasive  of  the  prov- 
ince of  tbe  Jury,  It  Is  always  competent  to 
prove  that  death  resulted  from  a  wound 
voluntarily  Inflicted  by  the  defendant  and 
such  evidence,  together  with  all  the  other 
evidence  in  the  case,  la  a  matter  proper  for 
the  consideration  of  the  Jury,  In  determining 
tbe  guilt  or  Innocence  of  defendant  and  the 
grade  of  the  offense, — if  found  to  be  guilty  of 
any,— in  the  infliction  of  the  wound.  It  can- 
not be  said,  as  a  matter  of  law.  that  the 
deadly  character  of  the  wound,  furnished  no 
inference  of  malice  and  premeditation,  when 
considered  with  reference  to  all  the  evidence. 
Moreover,  It  singled  out  and  sought  to  lay 


stress  upon  a  single  phase  of  the  erldenfia. 

OUver  V.  Stete.  17  Ala.  588. 

In  charge  2,  the  words,  "cool  state  of  the 
blood"  are  employed.  Whether  they  mean 
the  same  thing  as  "deliberation,"  also  therein 
employed,  and  no  more,  we  jifMi  not  now  de- 
termine. The  direct  effect  of  giving  such  a 
charge,  would  have  been  to  confuse  and  mis- 
lead tbe  Jury.  Oleveland  Stat^  86  Ala.  2, 
5  South.  426. 

Charge  3  invaded  the  province  of  tiie  Jury, 
and  was  properly  refused. 

The  predicate  laid  for  charge  4,  was  not 
sufficient  for  Ite  giving.  Moreover,  it  Ignored 
the  question  of  freedom  from  fault  In  bring- 
ing on  the  difficulty. 

All  that  is  predicated  in  charge  5  may  be 
true,  and  yet  defendant  may,  under  the  evi- 
dence, have  been  guil^  of  contributing  by 
his  conduct  to  bring  on  the  difficulty,  and 
may  have  had  i;eaBonable  mode  of  escape. 

Charge  6  was  bad.  Defendant  might  have 
been  guilty  of  manslaughter  In  the  first  de- 
gree, if  he  had  no  actual  Intention  to  take 
life.  Lewis  v.  SUte,  d6  Ala.  6,  U  South.  259, 
38  Am.  St  Rep.  75.  For  like  reasons,  charge 
7  was  properly  refused. 

Charges  8  and  d  exacted  too  high  a  d^ree 
of  proof.  Orlffltb  t.  State,  90  Ala.  B88,  8 
South.  812. 

Charge  10  Is  identical  with  one  considered 
and  condemned  in  Yarbrongh  t.  State,  105 
Ala.  45,  56,  16  South.  758. 

Charge  11  has  been  too  often  condemned  to 
require  further  notice. 

Reversed  and  remanded. 


(US  Ala.  371) 

NICHOLS  T.  BASOH. 
(Snprsme  Court  of  Alabama.   Nor.  18,  1906.) 

OOHTRACTS-SALES— DAMAGES-LOSS  OF  PROT- 
rrS— BREACH  BY  PLAINTIFF^ 
PLEAS— JUDGMENT. 

1.  In  an  action  for  breach  of  a  contract  to  de- 
liver shingle  timber,  counts  of  the  complaint  al- 
leging loss  of  profits  as  damages,  which  were 
merely  possible  or  probable  of  accretion  from 
the  business,  and  wbich  were  incapable  of  proof 
with  any  degree  of  certainty,  were  demurrable. 

2.  Where,  in  an  action  for  breach  of  a  con- 
tract to  deliver  shingle  timber,  defaidant  plead- 
ed that  plaintiff  had  not  complied  with  his  i>art 
of  the  contract  by  paying  the  amount  due  for 
timber  delivered,  on  which  issue  is  joined,  and 
it  was  proved  that  at  the  time  of  the  trial  plain- 
tiff was  owing  defendant  under  the  contract 
$71.65,  Jndgment  was  properly  rendered  fw  de- 
fendant 

Appeal  from  Cfrcnlt  Court  Lauderdale 
County;  Bd.  B.  Almon,  Judge. 

Action  by  Jasper  A.  Nichols  against  Dd 
Rascb  for  breach  of  contract  From  a  Judg* 
ment  in  Cavar  of  defendant  plaintiff  appeals. 
Affirmed. 

As  originally  filed,  the  complaint  contained 
two  counts.  In  the  first  count  of  the  com- 
plaint the  claim  of  damages  Is  general  for 
$2,000  for  the  breach  of  a  contract  entered  In- 
to between  tbe  plaintUT  and  tbe  defendant 
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whereby  the  defendant  agreed  to  deliver  to 
tfae  plaintiff  400  cords  of  chestnut  wood,  to 
be  used  In  making  shingles,  and  which  the 
plalntifl  failed  to  do.  In  the  second  count  of 
the  complaint  the  plaintiff  claims  $2,000  for 
the  breach  of  a  contract  entered  Into  between 
the  plaintiff  and  the  defendant,  which  Is  set 
out  in  hsec  verba  in  this  count  of  the  com- 
plaint. This  contract  la  also  copied  in  the 
opinion.  After  setting  out  said  contract,  the 
second  count  continued  as  follows:  "Plaintiff 
further  says  that  he  has  complied  with  said 
conbract  fully  on  his  part,  but  the  defendant 
has  wholly  failed  and  refused  to  comply  by 
falling  to  furnish  the  400  cords  of  cbestant 
agreed  on  at  the  rate  of  80  cords  per  month, 
but  furnished  to  the  7th  day  of  August  only 
108  cords;  that  plaintiff  was  under  contract— 
which  fact  was  known  to  defendant— with  N. 
0.  snting  to  furnish  100,000  shingles  at  $8  per 
M.  and  Mr.  Mading  46,000  at  fS  per  M,  and 
with  J.  W.  Spain  45,000  at  $3  per  M,  besides 
numerous  other  parties;  that  he  was  unable  to 
procure  the  timber  In  the  market  to  fill  these 
various  contracts,  and  was  compelled  to  cancel 
the  contracts;  that  plaintiff  bad  a  regular  mar- 
ket for  the  entire  product  of  bis  mill  at  93 
for  first  class,  and  $2.85  for  second  class,  and 
$2.25  for  third  class,  all  of  which  he  sold,  and 
was  compelled  to  abandon,  to  his  damage  $2,- 
000,  as  before  stated."  There  were  demmrers 
Interposed  to  the  original  complaint.  The  de- 
murrers set  out  In  the  record  are  directed  sole* 
ly  to  the  first  count  of  the  complaint,  but  the 
Judgment  mtrj  recites  that-  certain  of  the 
grounds  of  demurrer  as  to  the  second  count 
were  sustained.  The  plaintiff  amended  the 
complaint  by  adding  two  additional  counts. 
In  the  third  count  the  contract  alleged  to  have 
been  breached  te  set  out  in  hsc  verba,  and 
the  substance  of  the  breach  complained  of  Is 
sufficiently  set  forth  In  the  opinion.  The 
fourth  count  of  the  complaint,  after  setting  out 
the  contract  for  the  breach  of  which  the  suit 
was  brought,  then  contlnuea  as  follows: 
"Plaintiff  alleges  that  he  has  fully  compiled 
with  said  contract  on  his  part,  but  that  the 
defendant  has  wholly  failed  and  refused  to 
comply  by  failing  to  furnish  the  400  cords  of 
chestnut  agreed  on  at  the  rate  of  60  cords  per 
month,  but  furnished  to  the  Ist  of  August  only 
108  cords;  that  the  plaintiff  was  under  con- 
tract daring  the  months  of  May  and  June  with 
X.  0.  Biting  to  furnish  100.000  shingles,  the 
product  Of  his  mil),  with  Jno.  Mading  and  J. 
W.  Spain  to  furnish  to  each  45,000  shhigles, 
the  product  of  his  mill,  at  the  price  of  $3  per 
M,  and  that  he  so  Informed  the  defendant; 
that  said  defendant  failed  and  refused  to  fur- 
nish the  said  chestnut  bolts,  and  the  plaintiff 
was  unable  to  procure  the  timber  in  the  mar- 
ket to  enable  him  to  fill  the  said  contracts,  and 
was  compelled  to  cancel  the  same;  that  plain- 
tiff had  numerous  other  small  contracts  to  de- 
Uva-  shingles  the  product  of  bis  mill  at  the 
same  price,  which  he  was  compelled  to  cancel, 
and  did  cancel,  to  his  damage  as  aforesaid  In 
the  ram  of  $2,000."  The  defendant  demurred 


to  the  third  and  fourth  counts  of  the  complaint 
upon  the  grounds  that  the  damages  claimed  in 
said  counts  were  speculative,  contingent,  and 
conjectural,  and  that  it  was  not  alleged  in  ei- 
ther of  said  counts  that  at  the  time  of  entering 
into  the  contract  the  plaintiff  had  any  notice 
or  knowledge  of  the  several  contracts  men- 
tioned In  said  counts,  and  that,  therefore,  the 
damages  claimed  are  not  the  natural  and  prox- 
imate result  of  the  breaches  complained  of. 
The  demurrers  to  the  third  and  fourth  counts 
of  the  complaint  were  sustained.  Thereupon 
the  defendant  pleaded  the  general  issue  and 
several  special  pleas.  In  the  special  pleas  it 
was  avared  that  the  defendant  furnished  the 
plaintiff  the  amount  of  timber  stipulated  for 
in  the  contract  up  to  the  time  the  plaintiff  re- 
quested the  defendant  to  only  supply  him  with 
enough  timber,  wlilch  he  could  cut  up  into 
shingles,  and  in  accordance  with  said  request 
the  defendant  only  furnished  the  timber  as 
subsequently  requested  by  tbe  plaintiff;  and, 
further,  that  the  plaintiff  had  failed  to  comply 
with  his  part  of  the  contract,  in  that  he  had 
failed  to  pay  the  defendant  on  the  Ist  day  of 
every  month  for  the  timber  which  had  been 
supplied  to  him  in  the  preceding  month.  Un- 
der the  opinion  on  the  present  appeal  it  Is  un- 
necessary to  set  out  the  tects  of  tin  case  In  de- 
tail. 

^Ql  Hodges,  for  fliipellant  Burnet  O'Neal, 
for  appeUe& 

SHARPE,  J.  Nichols  sues  Raseh  for  an  al- 
leged breach  of  contract  which  Is  as  follows: 

"This  contract  made  and  entered  Into  by  and 
between  Joe  Nichols  and  Ed  Rasch,  Wltness- 
eth,  Rasch  sells  to  Nichols  one  1020  Adams 
Engine  now  in  Colbert  county  near  Smith- 
senla.  The  Boiler  to  be  delivered  In  Florence. 
For  all  of  which  Nichols  agrees  to  pay  Two 
hundred  and  forty  dollars,  to  be  paid  forty 
dollars  In  cash,  and  balance  In  monthly  Install- 
ments of  $35.00  each,  to  be  paid  on  the  first 
day  of  each  month,  beginning  January  Ist, 
leoo.  Basch  retains  tbe  title  to  said  boiler 
and  engine  until  they  are  paid  for  In  fall. 
Nichols  agrees  to  set  up  a  shingle  mill  on  a  site 
to  be  furnished  by  Rasch  convenient  to  a  good 
permanent  supply  of  water.  Basch  sells  to 
Nichols  400  cords  of  chestnut,  suitable  for 
making  shingles  of  good  merchantable  quality, 
the  wood  to  be  cut  4  feet  8  inches,  stld^s  8  in. 
to  11  in.  in  diameter  to  be  left  round,  sticks 
11  to  14  in.  in  diameter  to  halved,  sticks  14  in. 
and  upwards  In  diameter  to  be  split  Into  good 
large  bolts  suitable  for  making  shingles;  Rasch 
to  deliver  said  material  on  the  mill  yard  at  tbe 
rate  of  60  cords  per  montli.  Nichols  agrees 
to  cut  that  amount  per  month.  Nichols  agrees 
to  pay  $1.85  per  cord,  settlements  to  be  made 
on  the  let  of  each  month.  Rasch  agrees  to 
begin  delivering  said  mat^lal  by  Decemt>er 
1st,  1899,  or  earlier  if  Nichols  gets  his  mill 
ready  for  operation.   Signed  in  duplicate  the 

 day  of  November,  1899.   The  timber  is 

to  be  %  clear  and  ^  defected  by  worm  boles. 
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koota,  small  Qmbs,  etc.  I  tignt  to  fliniiali 
Bueb  5000  No.  2  Bblnfles  tor  eadi  100  owdi 
of  tfmba  dellTered,  making  it  20,000  BhfngleiL 

"Jos.  A.  Xlcboli. 

«Ed.  Raach." 
The  breach  complained  of  Is  a  failure  of 
defendant  to  fnmlsli  timber  according  to  bis 
nndfflctaUng.  In  tbe  first  connt  of  tbe  com- 
plaint tbe  claim  itf  damages  Is  general.  In 
the  second  and  fonrth  counts  tbe  claim  Is 
confined  to  damages  alleged  to  hare  resulted 
from  plalntUTs  inabUity*  produced  br  lack 
of  timber,  to  fulfill  certain  contracts  vltb 
third  persons  for  the  sale  to  than  of  shin- 
gles In  these  counts  than  are  averments 
to  show  that  the  fact  that  plalntlfl  was  un- 
der these  contracti  was  known  to  defendant; 
bnt  whether  be  had  such  knowledge  when 
he  made  tbe  ctmtntct  with  plaintiff  is  not 
aTerred.  in  tbe  third  connt  it  is  alleged,  in 
snbstance,  that  the  defendant  was  aware,  In 
tbe  making  of  the  contract,  that  the  par- 
pose  of  tbe  same  was  to  supply  plaintiff's 
shingle  mill  contlnnonsly  with  timber  for 
use  in  making  shingles;  that  other  timber 
was  not  accessible  to  the  mill;  that  defend- 
ant's promlseB  to  perform  hiiB  part  ot  the 
contract  kept  plaintiff  waiting,  and  his  mill, 
teams,  and  men  nnemployed;  that  plaintiff 
Iiad  a  regular  market  for  tbe  product  of  hto 
mill  at  a  price  aTerred;  and  that  by  reason 
of  defendant's  Ibilnre  to  supply  timber  and 
plalntUTs  Inablli^  to  ^ocnre  other  material 
"he  lost  the  profits  on  said  timber,  the  sum 
of  92,000,  which  he  claims  u  damages."  If 
either  ot  these  counts  should  be  considered 
as  embodying  a  claim  for  general  (W  nominal 
damages,  tbe  same  might  be  further  con- 
sidered as  showing  a  cause  of  action,  and  as 
not  being  open  to  objection  by  demurrer; 
but  tbe  entire  claim  in  each  of  them  being 
explicitly  aveired  to  have  arisen  from  spe- 
dal  matters,  no  room  is  left  for  presuming 
thereunder  the  existence  of  damages  ftom 
othor  sources.  The  special  matters  so  aver- 
red as  inrolTlug  injury  are  such  only  aa  go 
to  show  a  loBs  ot  profits  anticipated  from 
the  operation  of  the  shingle  mill;  tbe  stop- 
ping of  the  ihlll,  men,  and  teams  being  stat- 
ed in  count  8  as  a  mere  ctrcomstance  at- 
tradant  upon  the  nondelivery  of  timber,  and 
not  as  the  basis  of  the  claim  of  damages. 
Ordinarily,  a  loss  of  profits  resulting  proxim- 
ately from  a  breach  of  contract,  when  It  Is 
'such  as  can  be  definitely  ascertained  by 
proof,  and  which  the  parties,  in  tbe  forma- 
tion of  tbe  contract  must  have  contemplated 
would  flow  from  its  breach,  may  be  recover* 
ed  in  an  action  few  the  breach,  but  the  profits 
which  were  merely  postdble  or  probable  of 
accretion  ftom  tbe  business  in  wliich  the  de- 
fendant was  engaged  were  in  large  measure 
speculative,  subject  to  contingencies,  and  in- 
capable of  being  proved  with  tbe  degree  of 
certainty  which  the  law  requires  to  constl- 
tnto  recoverable  damgea.  Monlthrop  v.  Hy- 
2tt  105  AhL  403.  17  South.  32,  63  Am.  St 


B^.  139;  Beed  Lumbar  Co.  t.  Lewis,  94 
Ala.  626,  10  Sodth.  833;  Watson  v.  Klrby. 
112  Ala.  436^  20  South.  624.  This  Is  so  even 
where  within  the  knowl^ge  of  defendant 
contracts  have  been  made  fbr  a  sale  by  the 
plaintiff  of  his  products,  for  what  profits 
would  be  made  from  such  collateral  con- 
tracts would  still  be  d^endent  upon  contin- 
gencies which  the  parties  could  not  have 
foreseen  or  contemplated  in  advance.  Beed 
LumbOT  Co.  T.  Lewis,  gapn.  Tbe  foregoing 
shows  the  demurrers  to  counts  2,  8,  and  4 
wore  properly  sustained.  Tbe  record  falls  to 
show  any  demurrer  directed  specially  to 
count  2,  but  error  Is  assigned  as  upon  a 
ruling  on  snch  a  demurrer;  and.  as  seons  to 
have  beoa  done  In  the  trial  court  we  have 
treated  a  demurrer  whicb  purports  to  have 
been  Interposed  to  "tbe  amended  complaint" 
as  being  sddressed  to  the  first  amendment, 
which  consisted  alone  of  the  second  count 

TVe  Interpret  tbe  agreement  tac  "settle- 
ment to  be  made  on  tbe  first  day  of  each 
month"  as  Intended  to  provide  for  p^rment 
to  be  made  on  the  1st  day  of  each  month  for 
the  timber  delivered  under  the  contract  dur- 
ing the  next  previous  month.  In  this  oon- 
stmctlrai  we  are  aided  by  the  evidence, 
which  ^ows  that  some  payments  were  made 
on  timber  delivered  In  partial  compliance 
with  the  contract  and  which  in  this  and  in 
other  phases  shows  thst  the  parties  did  not 
understand  the  timber  ^uld  be  all  deliver- 
ed before  any  payment  should  be  due.  No 
different  construction  Is  hen  contended  for. 
One  plea  la,  without  mor^  "that  plaintiff 
did  not  comply  with  said  contract  on  bis 
part  by  paying  defendant  tbe  amount  due 
under  said  contract  for  said  timber  deliver- 
ed." To  tills  plea  there  was  no  demurrer, 
and  no  replication  setting  up  any  waiver  on 
defendant's  part  of  prompt  payment  or  oth- 
er matters  in  avoidance  of  the  plea;  but  lah 
sue  was  Joined  thereon,  and  this  with  other 
issues  was  tried  without  a  Jury'  The  eri- 
dence  shows  that  firom  time  .to  time  defend- 
ant delivered  timber  under  the  contract  and 
that  from  time  to  time  plaintiff  made  pay- 
ments which  defendant  as  he  had  the  right 
to  do,  applied  in  part  on  the  price  of  the  en- 
gine and  boiler  mentioned  in  the  contract 
and  in  part  on  timber  other  than  that  men- 
tioned, and  that  snch  application  of  pay- 
mento  left  plaintiff  owing  at  the  time  of  the 
trial  for  timber  delivered  under  the  contract 
tbe  sum  of  f71.6S.  This  evidence  sustained 
the  plea  and  authorized  the  Judgment  for  de- 
fendant the  rule  being  that  the  proving  of 
a  plea  oitltles  the  defendant  to  have  the  Is- 
sue thereon  found  In  his  favor,  and  Judgment 
rendered  accordingly,  regardless  of  tbe  mer^ 
Its  of  the  plea.  Oerald  v.  Tunstall,  100  Ala. 
567.  20  South.  48;  WUliamS  v.  McKlsBSCfc, 
125  Ala.  644,  27  South.  022;  Class  v.  Meyer, 
124  Ala.  832,  26  South.  800. 

There  is  nothing  in  the  record  which 
makes  It  necessary  to  (xmslder  whether  the 
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flUpalatlonB  for  the  dellvecy      timber  and 
that  of  making  montbly  settlement  were  de- 
pendent or  independent. 
Affirmed. 


(US  Ala.  OS) 

MONTOOMBBT  ST.  RY.  t.  HASTINGS. 
(Supreme  Gotirt  of  Alabama.   Not.  IS,  1903.) 

STRiaaiT  RAILROADS— COLLISIONS— INJURY  TO 
HORSE  AND  BUQGV  —  EVIDENCE  —  INSTRUC- 
TIONS-CONTRIBUTORY NEQLIGBNCK-PLEAD- 
INQS  —  ALLEQATIONS  —  HATTERS  PROVABLB 
UNDER  GENERAL  ISSUE. 

L  An  assignment  of  erior  based  on  the  over- 
rullng  of  a  demurrer  to  the  complaint,  not  Bnp- 
ported  by  argument  or  citation  of  authoritiefl, 
and  the  complaint  stating  a  cause  of  action,  will 
not  be  reviewed  on  appeal. 

2.  A  drirer  who  stops  his  vehicle  In  a  street, 
with  one  of  the  rear  wheels  within  a  few  feet 
of  a  street  car  track,  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  taw,  precladiu 
a  recovery  fmr  the  Injnriea  snstainea  In  a  colU- 
tlaa  with  a  street  car. 

8.  To  drive  a  borse.  wt^ch  is  afraid  of  a  street 
car,  on  a  narrow  street  in  which  there  is  a  car 
track,  does  not  as  a  matter  of  law  constitute 
negligence  contributing  to  an  injury  sustained 
in  a  collision  with  a  street  car. 

4.  The  allegation,  in  a  special  plea  In  an 
action  against  a  street  railway  company  for  In- 
juries sustained  In  a  coUisioo  with  a  street 
car,  that  the  motorman  in  charge  of  the  car 
used  all  appliances  at  band  to  stop  the  car, 
but  was  unable  to  do  so,  alleges  matter  prova- 
ble under  the  general  issue. 

5.  A  special  plea,  in  an  action  against  a 
street  railway  company  for  injuries  sustained 
in  a  collision  with  a  street  car,  whicb  alleged 
that  plalatiffs  horse  and  buggy  were  standing 
across  a  street,  with  the  rear  wheel  of  the 
buggy  within  a  few  feet  of  the  street  car  track: 
that,  when  an  approaching  car  got  within  20 
feet  of  the  horse,  the  horse  became  frightened 
and  began  to  back  the  buggy  onto  the  track; 
that  the  motorman,  on  discovering  the  peril, 
applied  the  brakes,  and  used  all  appliances  at 
hand  to  stop  the  car,  and  did  everything  in  his 
power  to  stop  it,  but  was  unable  to  do  so  be- 
fore the  collision— alleged  matter  within  the 
general  Issue. 

6.  Where,  In  an  action  for  injuries  to  a  horse, 
sustained  In  a  collision  with  a  street  car,  there 
was  evidence  tending  to  show  that  before,  and 
up  to  the  time  of  the  collision  the  horse  was 
docile,  not  afraid  of  cars,  but  that  after  the 
collision  it  was  of  an  III  dlaposition,  afraid  of 
cars,  difScuIt  to  drive  near  cars,  etc.,  and  there 
was  nothing  to  BUggest  a  cauee  for  the  change 
other  than  the  colTision,  the  Jury  were  war- 
ranted in  finding  that  the  change  was  due  to 
the  collision. 

7.  Where,  In  an  action  for  injuries  to  a 
horse,  sustained  in  a  collision  with  a  street 
car,  the  jnry  were  warranted  in  finding  that 
the  collision  caused  a  change  In  the  disposition 
of  the  horae.  It  was  competent  to  show  the 
value  of  the  horse  before  and  soon  after  the 
collision,  based  on  a  change  of  disposition. 

8.  In  an  action  for  [njuriea  to  a  horse,  sua* 
tained  in  a  collision  with  a  street  car,  evidence 
of  the  condition  of  the  horse  as  to  gentleness 
a  month  or  two  before  the  collision,  and  the 
Talue  of  the  horse  at  that  time,  was  competent, 
especially  in  connection  with  eridence  that  such 
condition  continued  up  to  the  time  of  the  coIU- 
slon. 

9.  In  an  action  for  Injuries  to  a  horse,  Boa- 
tained  is  a  collision  with  a  street  car,  evi- 
dence of  the  condition  of  the  horse  as  to  Its 
wildnea*  two  or  three  months  after  the  colll- 
sion,  and  of  the  depreciation  of  its  value  at 
that  time  in  consequence  thereof  iraa  admiaii- 


ble,  especiallr  In  -connectioB  with  etiier  evi- 
dence that  thlfl  condition  had  eziated  since  th* 

collision. 

lU.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  horse,  sustained  in  a 
collision  with  a  street  car,  the  testimony  of  a 
witness  as  to  the  decrease  of  the  market  value 
of  the  horse,  due  to  a  cut  received  In  its  side, 
woa  not  objectionable  on  the  ground  that  lie 
was  ufit  an  expert 

11.  In  an  acnon  for  Injuries  to  a  horse,  sus- 
tained in  a  collision  with  a  street  car,  the  ques- 
tion asked  plaintiff.  "What  was  the  horse  worth 
before  the  Injnryl^  was  not  objectionable  aa 
not  bring  a  proper  test  at  the  value  of  tba 
horse. 

12.  The  error,  if  any,  In  excluding  evidence  snb- 
tequently  admitted,  Is  not  prejudiciaL 

18.  Where,  in  an  action  for  injuries  sustained 
in  a  collision  with  a  street  car,  the  motorman 
testified  that  he  had  exercised  eveiy  possible 
care  to  avoid  the  collielon,  it  was  competent) 
for  the  purpose  of  laying  a  predicate  for  hia 
impeschment,  to  ask  him  if  he  had  stated  to  a 
person  named,  immediately  after  the  collision, 
that  it  wonid  not  liave  happened  if  he  liad  been 
more  carefuL 

14.  Whm,  Jn  an  action  against  a  street  rail- 
way company  for  injury  to  a  buggy  by  reason 
of  a  collision  with  a  street  car,  it  was  shown 
that  plaintiff  had  owned  and  used  it  for  several 
montns,  and  that  it  had  been  used  tor  several 
months  before  he  bonght  It,  it  was  prejudicial 
error  to  permit  a  witness  to  answer  the  que^ 
tlon  if  It  was  not  true  that  when  an  ardde  ba- 
cime  "secondhauded,"  it  lost  much. 

Appeal  from  City  Gomt  (tf  Montgomay; 
A.  D.  Sayre,  Judge. 

Action  by  Edmund  M.  Hastinga  agatnrt 
the  Montgomery  Street  Railway  to  recorer 
for  injaries  to  a  borse  and  buggy  caused  by 
a  collision  with  a  street  car.  From  a  indg- 
moDt  tor  plalntur,  defendant  aiipeala.  Be* 
rersed. 

The  defendant  pleaded  ftM  general  laroa 
and  aereral  special  pleas. 

The  second,  flftb,  and  riztb  pleas  were  aa 
follows:  "(^  And  the  defendant,  for  fur- 
ther answer  to  said  complaint,  eaya  that  flw 
plaintiff  ought  not  to  nearer  In  this  action, 
because  the  person  in  charge  of  said  horse 
and  boggy,  just  before  and  at  the  time  nt 
the  collision,  was  guilty  of  negligence  which 
contributed  proximately  to  the  Injury  com- 
plained of,  in  this:  that  the  person  in  charge 
of  said  horse  and  buggy  allowed  tbe  bnggy 
in  whicb  she  was  sitting,  with  the  horee  at- 
tached thereto,  to  remain  standhig  In  tbe 
street  diagonally  across  Mildred  street,  wltti 
the  hind  wheel  of  the  buggy  within  a  few 
feet  of  defendanl^s  tradt,  so  that  any  back-, 
ward  movement  of  the  borse  would  put  tta 
buggy  directly  onto  tbe  defendant  a  tracic** 
*'(6)  And  the  defendant,  for  further  answer 
to  said  complaint,  aaya  that  the  plalntUE 
ought  not  to  recoTer  In  this  action, 
cause  the  person  In  charge  of  aald  horss 
and  bnggy,  just  before  and  at  tbe  time  ot 
the  collision,  was  guilty  of  negligence  which 
contributed  proximately  to  the  Injory  com- 
plained of,  in  Ola:  that  tbe  horsey  which  -was 
In  <diarge  ot  the  aald  Mrs.  Shanks,  was  afraid 
or  Skittish  of  street  can,  and  yet  the  said 
Mrs.  Shanks  allowed  aald  horse  to  remain 
upon  the  street;  which  was  a  very  nanvw 
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street,  and  that  the  borse  became  frightened 
and  backed  the  boggy  onto  the  track  in  euch 
close  proximity,  to  wit,  20  feet,  to  the  ap- 
proaching car,  that  the  motorman  in  charge 
thereof  thereupon  used  all  the  appliances  at 
hand  to  stop  said  car,  but  was  unable  to 
stop  the  car  before  it  struck  the  buggy.  (6) 
And  the  defendant,  for  further  answer  to 
said  complaint,  says  that  the  plaintiff  ought 
not  to  recover  in  this  action,  because  the 
person  In  charge  of  said  horse  and  buggy, 
both  before  and  at  the  time  of  the  collision, 
was  guilty  of  negligence,  which  contributed 
proximately  to  the  injury  complained  of,  in 
this:  that  the  buggy  and  horse  were  stand- 
ing diagonally  across  Mildred  street,  with 
the  rear  wheel  of  the  buggy  within  a  few 
feet  of  the  defendant's  track,  when  tiie  car 
which  struck  the  buggy  passed  along  said 
street  going  west;  that  the  motorman  op- 
erating said  car  passed  said  buggy  with  the 
car,  and  went  on  out  to  the  end  of  the  line, 
and  in  a  few  minutes,  to  wit,  10  minutes,  re- 
turned with  the  same  car,  and  <  when  the 
car  was  moving  down  Mildred  street  In  an 
easterly  direction  the  motorman  saw  the  per- 
son in  charge  of  the  horse  and  buggy  sitting 
In  the  buggy,  with  the  buggy  and  borse  In 
the  same  position  they  were  In  when  the  car 
passed  by  a  few  minutes  before  going  west; 
the  motorman  having  passed  the  buggy  safe- 
ly, continued  to  move  the  car  down  the 
track;  that  within  a  few  feet  of  where  the 
horse  was  standing  there  Is  a  switch  or  turn- 
out on  defendant's  track,  and  that  the  motor- 
man  slowed  up  his  car  to  go  onto  the  south 
switch,  coming  eastward;  that  when  the 
front  of  the  car  got  within,  to  wit,  20  feet 
of  the  horse's  head,  the  motorman  standing 
on  the  front  platform  of  the  car  first  saw 
that  the  borse  became  startled  or  frightened, 
and  that  it  threw  up  Its  head  and  began  to 
back  the  buggy  onto  the  track;  that  after  the 
motorman  discovered  the  perilous  position  of 
said  horse  and  buggy  he  applied  the  brakes, 
and,  used  all  appliances  at  hand  to  stop  said 
car,  and  did  everything  in  his  power  to  stop 
the  same,  but  was  unable  to  do  so  before  the 
collision  occurred." 

To  these  pleas  the  plaintiff  demurred  and 
the  demurrers  were  sustained. 

C.  H.  Roquemore  and  Lomox,  Grunn  & 
Well,  for  appellant  Watts,  Troy  &  Gaffey, 
Thoft.  H.  Watts,  and  P.  a  Massie.  tor  ap- 
pellee. 

IfcOLBLLAN,  O.  J.  No  exceptton  appears 
to  hare  been  reaerred  to  rallng  on  defend- 
anf  B  motion  to  strike  certain  avenne&ts  of 
fbe  oomiflatDt 

The  assignment  of  error  based  upon  tbe 
oTermlIng  of  tbe  demurrers  to  the  complaint 
im  not  Bupported  by  argumoit  or  citation  of 
antborities  in  the  brief,  and,  tbe  complaint 
stating  a  cause  of  action,  that  ruling  of  tbe 
trial  court  need  not  be  reviewed.  We  will 
aajt  however,  that  we  are  not  Impressed 


that  any  of  the  grounds  of  the  demnrmv 

were  well  taken. 

The  second  plea  avers  that  the  person  in 
charge  of  the  horse  and  buggy  was  guilty  of 
negligence  which  proximately  contributed  to 
the  Injury  to  them  complained  of,  and  then 
particularizes  facts  as  constituting  this  al- 
leged contributory  negligence  which  In  them- 
selves do  not  constitute  negligence  at  all. 
It  can  by  no  means  be  affirmed  that  to  stop 
a  boggy  In  a  street  off  the  track  of  a  street 
railway,  with  "the  hind  wheel  thereof  with- 
in a  few  feet  of  the  track,"  the  driver  being 
in  the  boggy,  is  negligence  on  the  driver's 
part  This  Is  the  fact  averred  as  the  basis 
for  the  conclusion  averred  of  contributory 
negligence.  It  does  not  support  the  conclu- 
sion. The  plea  in  effect  avers  that  this 
conduct  on  the  part  of  the  person  in  charge 
of  the  borse  and  buggy  was  negligence  per 
se,  as  matter  of  law.  It  was  not,  and  the 
plea  was  properly  held  bad  on  demurrer. 

Similarly,  the  fifth  plea  avers  facts  as  con- 
tributory negligence  on  the  part  of  the  per- 
son in  the  buggy  which  do  not  import  uegli- 
gence.  It  cannot  be  said,  as  matter  of  law, 
to  be  negligence,  contributing  to  an  Injury 
suffered  la  a  collision  with  a  street  car,  to 
drive  a  borse  which  Is  "afraid  or  skittish  of 
the  street  car"  on  a  narrow  street  In  which 
there  Is  a  railway  track.  The  further  aver- 
ment in  this  plea,  as  to  the  motormen's  ef- 
forts to  stop  the  car  after  tbe  vehicle  was 
actually  on  the  track,  was  provable  under 
the  general  issue. 

Plea  6  also  fails  to  aver  contributory  neg- 
ligence on  the  part  of  tbe  driver,  and  all  it 
does  aver  material  to  the  case  was  within 
the  general  Issue  presented  by  tbe  plea  of 
not  guilty. 

The  Injury  complained  of  was  sustained  In 
November,  1900.  There  was  evidence  tend- 
ing to  show  that  before  and  up  to  the  time 
of  the  collision  the  horse  was  docile,  not 
afraid  of  cars,  etc.,  and  also  that  after  tbe  col- 
lision it  was  of  an  111  disposition,  very  afraid 
of  cars,  difficult  to  drive  near  cars,  given  to 
backing  and  attempting  to  kick  and  run  when 
approaching  cars,  and  when  cars  were  ap- 
proaching him,  etc.,  etc.  No  cause  for  this 
change  in  the  animal  other  than  the  collision 
in  question  was  suggested  In  the  evidence. 
The  Jttry  had  a  right  to  find  that  tbe  change 
was  due  to  the  collision.  To  afford  them  a 
basis  for  the  assessment  (tf  damages  referable 
to  tbls  impairment  of  the  animal's  nsefulness, 
It  was  entirely  competent  to  show  wliat  the 
value  was  recently  befne  and  soon  after  the 
collision,  the  estimates  taking  its  change  of 
disirasltiaa  Into  account  Tbe  condition  of  gen- 
tleness before,  and  Qie  condition  of  wildness 
and  vidonsness  oftowards,  were  each  and 
both  In  tbe  nature  of  contlntdng  conditions. 
Evidence  of  tbe  foriner  condition  a  month  or 
two  before  the  collision  and  the  value  of  tbe 
animal  at  the  time  was  competent  especially 
In  connectios  with  evidence  given  other  wit- 
that  sacfa  condition  continued  up  to  the 
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time  of  tlie  coUi^n;  and  so,  too,  evidence  that 
It  was  wild  two  OT  tbree  montbs  atter  the 
ooIIlsloD,  and  of  the  depiedatlon  of  Ita  Talne 
at  that  time  In  conseqaenoBt  waa  properly  ze- 
celred,  eqieclally  In  view  of  other  evidence 
that  thla  latter  condition  had  existed  ever 
since  the  collision.  Indeed,  Uie  abstract  fact 
that  the  condition  of  wildness  and  vidonsness 
continued  for  several  months,  and  stU  obtain- 
ed the  following  spring,  was,  of  itself,  perti- 
nent to  the  inqoirr  of  deteiination  in  ita  value, 
and  witnesses  were  jaopalr  allowed  to  give 
their  estimates  of  Its  value  at  that  time,  taltJng 
its  then  dlaposltlon  into  account;  and  also  the 
fact  of  its  continuation  from  Uie  lujnrx  to  that 
ttana 

The  ohjectlon  to  the  wltaesa  BtHllng  testl^- 
Ing  that  the  fact  of  a  cut  whidi  he  had  de- 
scribed  being  in  the  home's  side  Injured  its 
market  value,  proceeding  on  the  ground  tlut 
the  witness  waa  not  an  expert,  was  not  well 
taken.  Ward  v.  ReTuoIds,.  82  Ala.  384;  A.  G. 
a.  B.  a  Co.  T.  Uoody,  92  Ala.  279,  9  South. 
23a 

The  objection  to  the  question;  **What  was 
the  horse  worth  before  it  was  injnredr'  pro- 
pounded to  the  plaintur,  was  hTpercritical. 
To  all  onUnarr  apprehension,  this  called  for 
an  opinion  as  to  the  market  valua 

The  defendant  was  allowed  to  prove  the 
cost  of  rqialrs  to  the  buggy,  and  tliere  was  no 
dispute  as  to  the  amount  of  it  If  the  court 
«red  in  not  allowing  this  proof  to  be  made  by 
the  wltoess  Hastings,  the  error  could  not  have 
prejudiced  the  defendant 

The  witness  Thomas,  the  motorman,  baying; 
testified,  by  way  of  stating  it  as  a  conduslon 
and  otherwise,  that  he  had  exercised  every 
.posaible  care  to  avoid  the  collision,  it  was 
competent  for  the  punrase  of  laying  a  predi- 
cate for  his  inowachmoit  to  ask  him  if  he  had 
not  told  Urs.  Hastings,  immediately  aft«  the 
collision,  that  it  would  not  have  luQ>pened  If 
he  had  been  more  careful.  This  statement  if 
made,  was  In  conflict  with  his  testimony  on 
the  trial,  and  jwoof  of  it  w^t  to  his  credibil- 
ity. 

There  was  no  qnestioa  in  the  case  ss  to  the 
bivgy  becoming  "aecondhanded"  throui^  and 
by  reason  of  the  injuries  It  received  to  the 
collision.  It  was  not  a  new  buggy  at  the  time 
of  the  ooUiaton.  The  plaintiff  had  owned  and 
used  it  for  several  months,  and  it  waiT  a  sec- 
ondhand buggy  when  he  bought  it  I.  e..  it  had 
already  been  used  for  some  time.  The  colli- 
sion, therefore,  had  nothing  to  do  with  making 
it  secondhanded,  and  its  consequeot  depreda- 
tion in  valnsw  It  was  entirely  impertinent 
therefore,  to  adc  Oie  witness  Geible  tbe  ques- 
tion: "Is  it  not  true  tlut  when  an  article  be- 
comes secondlunded  It  loses  much?"  and  his 
answer,  "It  certainly  does,"  was  not  relevant 
to  any  issue  in  the  case.  Havtog  to  view  the 
connection  to  which  the  question  was  aAed, 
and  it  may  be  that  it  was  totwded  to  elidt 
evidence  upon  the  Inquiry  whether  an  article 
which  has  been  tnoken  and  repaired  is  not  less 
vatoable  than  it  was  mlglnally,  but  this  la 


mere  speculation  as  to  what  may  have  beea 
intended  by  the  question.  On  ito  face  it  im- 
port* no  reframce  to  a  r^aired  artlde.  and 
It  seems  dear  that  the  wltoess  understood  it 
to  have  reference  to  the  relative  market  valoe 
of  such  an  artlde  as  a  buggy  when  new  and 
unused,  on  the  <me  hand,  and  after  it  has  been 
used  and  becomes  seomdhanded.  on  tbe  other. 
The  testimoay  was  Inadmissible,  and  we  are 
unable  to  alBnu  that  ita  admlndon  did  not 
prejudice  tbe  defendant 

We  find  no  evror  to  the  rulings  ot  the  conrt 
on  defendant's  requesta  for  insbucUons. 

Bevened  and  remanded. 


CU8  AtaL  4K) 
SNNIS  V.  LOVEICAN  et  aL 
^preme  Conrt  of  Alabama.   Nov.  19,  1906.) 

HOHISTBAD-JOINT  OWNERSHIP— UORTOAOB^ 

—EJECTMENT— EVIDENCE. 

1.  Where  plaintiff  and  another  were  Joint 
owners  of  certain  lands  saed  for.  and  togethw 
mortgaged  the  land,  and  defendant  sncceeded 
to  their  title  under  ancb  mortgage,  the  mort- 
gage waa  properly  admitted  in  evidence  in  eject- 
ment  by  plaintiff  to  recover  a  portitm  of  the 
land,  notwiTbstanding  plain tllTs  occupancy  there- 
of as  a  homestead,  nnce  his  occnpancy  could  not 
affect  the  right  ot  hla  Joint  owner  to  convey  his 
title  to  the  land. 

Appeal  from  Circuit  Court  Fayette  County; 
S.  H.  Sprott  Judge. 

Ejectment  by  J.  T.  Ennls  against  George 
W.  Sanfs  and  others.  From  a  Judgment  to 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

After  the  Institution  of  the  suit  Friedman, 
of  tbe  firm  of  Friedman  &  Loveman,  land- 
lords of  the  original  defendants,  died,  and 
Emanuel  Loveman,  as  surviving  partner  of 
Friedman  &  Loveman,  was  made  a  party  de- 
fendant The  canse  wae  tried  upon  issoe 
Joined  upon  the  plea  of  the  general  Issue. 
Aa  stated  In  the  opinion,  the  plaintiff  claimed 
under  a  deed  made  to  him  on  May  1,  1800,  by 
T.  D.  EnntB  and  his  wife  to  tbe  lands  sued 
for.  The  claim  of  the  defendant  Is  sufficiently 
stated  In  the  opinion.  The  other  facte  of  the 
case  necesaary  to  an  understending  of  the 
dedsion  on  tbe  present  appeal  are  also  suffi- 
ciently ateted  In  the  opinion.  Upon  the  In- 
troduction of  all  tbe  evidence,  the  court  at 
the  request  of  the  defendant,  gave  the  gen- 
eral affirmative  charge  in  bis  oefaalf;  and  to 
the  giving  of  this  charge,  plaintiffs  duly  ex- 
cepted. 

Coleman  ft  Bankhead  and  James  J.  Bmj, 
iOT  appellant  Daniel  OolUer,  foe  anieilee. 

DOWDBLL,  J.  This  is  a  stotutoiy  KtUm 
to  ejectment  brou^  by  appellant  against 
appellee  to  recover  the  possession  ot  IflO 
acres  of  land  described  to  the  comphiint  The 
assignments  of  error  relate  to  the  rulings  of 
the  trial  court  on  the  IntrodnctlMi  of  evi- 
dence, and  tiie  0ving  of  the  general  charge 
tor  the  defendant 

The  plaintiff  introduced  Id  e^tfence  a  deed 
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from  T.  D.  Ennls  and  wife  to  plaintiff,  exe- 
cuted on  the  let  day  of  May,  1890.  This  deed 
conveyed  a  tract  or  body  of  land  containing 
in  tlie  aggregate  eometblng  over  500  acres, 
which  included  the  land  here  sued  for.  but 
contained  no  separate  description  of  the  land 
sued  for,  as  described  In  the  complaint,  or  as 
showing  that  It  had  ever  been  separated  or 
set  apart  for  any  jrarpose.  The  bill  of  ex- 
ceptions then  recites:  "And  In  connection- 
with  said  deed,  plaintiff  Introduced  Jacob 
Holllngswortb  and  D.  W.  Martin  as  wltnesa- 
es  for  plaintiff.  Witness  Martin  testified,  In 
substance,  that  T.  D.  Banis  and  his  vrite,  B. 
Ennis,  had  lived  on  the  land  mentioned  and 
described  In  said  deed  for  more  than  twenty 
years,  and  that  they  removed  from  said  lands 
about  November,  1884,  and  went  to  the  state 
of  Texas;  that  said  landa  sued  for  were  oc- 
cupied by  said  T.  D.  Ennls  and  E.  Knnls,  his 
wife,  as  their  homestead,  up  to  the  time  of 
the  ezecntlon  of  said  deed;  that  the  lands 
described  In  plaintiff's  complaint  were  at  the 
time  worth  mncfa  less  thkn  |2,000  in  value; 
that  the  entire  tract  contained  about  three 
hundred  and  ten  acres;  that  said  T.  D.  Ennis 
and  wife  were  living  on  said  lands  at  the 
date  of  deed  to  plaintiff;  that  plalnUff  J.  T. 
Bnnls  left  the  state  of  Alabama,  and  moved 
to  the  state  of  Texas,  at  the  same  time  T.  D. 
Ennis  and  bis  wife  did,  about  November, 
18&4,  and  that  he  had  lived  in  Texas  from 
that  time  until  the  present  time,  and  now 
resides  in  there."  There  was  further  evi- 
dence tending  to  show  the  annual  rental  val- 
ue of  the  land  to  be  (76.  On  this  evidence 
the  plaintiff  rested  his  case.  The  defendant 
then  offered  in  evidence  a  mortgage  deed,  of 
date  November  16,  1882,  more  than  seven 
years  prior  in  time  to  the  deed  introduced  in 
evidence  by  plaintiff,  which  was  Jointly  exe- 
cuted by  William  Ennis,  T.  D.  Ennis.  and 
Jas.  H.  Moore  to  the  defendant  and  one 
Friedman,  who  were  partners  In  busloeas, 
conveying  the  lands  described  in  plaintiff's 
deed,  and  an  additional  tract  described  as  the 
mortgagor's  (Moore's)  land.  In  this  mortgage 
deed  the  lands  contained  in  the  deed  to  the 
plaintiff  are  described  and  designated  as  be- 
longing to  T.  D.  Ennis  and  Wm.  Ennis,  thus 
showing  a  Joint  ownersliip  by  T.  V.  and  Wm, 
Ennis  In  the  lands.  The  bill  of  exceptions  re- 
cites as  follows  as  to  the  introduction  In  evi- 
dence of  this  mortgage:  "The  defendant  in- 
trodnced  in  evidence  a  mortgage  execilted  by 
T.  T>.  Ennis,  Wm.  Ennis,  and  J.  H.  Moore 
to  Friedman  &  Loveman,  dated  November 
16,  1882,  which  conveyed  the  identical  lands 
sued  for,  together  with  about  seven  hundred 
acres  of  other  lands.  There  was  no  objection 
to  the  introduction  of  the  mortgage  on  the 
gTOunA  of  its  not  being  properly  executed  by 
said  parties,  but  plaintiff  objected  to  the  in- 
troduction of  said  mortage  because  it  was 
illegal.  Irrelevant,  and  immaterial,  and  be- 
cause it  showed  on  Its  face  that  It  had  never 
been  executed  by  the  wife  of  T.  D.  Ennis, 
and  It  conveyed  the  land  used  as  a  home- 


stead." The  three  first  grounds  of  objection 
were  general;  the  last,  special.  This  last 
la  the  one  insisted  on  In  argument  There 
was  no  evidence  that  the  160  acres  sued  for 
had  ever  been  set  apart  or  laid  out,  or  In  any 
manner  allotted  to  T.  D.  Ennis,  and  claimed 
by  bim  as  his  homestead.  It  formed  a  part 
of  a  large  tract  The  witness  Martin,  it  la 
true,  testified  that  T.  D.  Ennis  and  his  wife 
occupied  said  lands  sold,  as  a  homestead, 
and  in  the  same  connection  said  that  be  re- 
sided on  said  lands  described  In  the  deed; 
meaning  the  entire  tract  T.  D.  Ennis  and 
wife,  in  their  deed  to  plaintiff,  conveyed  it  as 
a  part  of  the  entire  tract,  unidentified  In  any 
way  as  having  evw  been  claimed  by  him  as 
his  homestead,  any  more  than  any  other  por- 
tion of  the  tract  conveyed.  But  apart  from 
all  this,  the  objection  was  not  well  taken, 
and  was  properly  overruled,  since,  by  the 
solemn  admission  of  the  mortgage,  Wm.  En- 
nis was  a  Joint  owner  with  T.  D.  Ennis  In 
the  land  sued  for,  and  the  defendant  suc- 
ceeded to  this  title,  and  as  to  this  interest 
the  mortgage  was  properly  admitted  in  evi- 
dence. The  occupancy  by  T.  D.  Ennis  of  the 
land  as  a  homestead  could  In  no  manner  af- 
fect the  right  of  Wm.  Ennis  to  convey  hla 
title  In  the  same.  The  same  objection  was 
made  to  the  deed  offered  In  evidence,  made 
pursuant  to  foreclosure  proceedings  bad  un- 
der the  mortgage;  and,  for  the  reason  we 
have  stated,  the  objection  was  not  well  tak- 
en. 

The  introduction  In  evidence  of  the  tran- 
script from  the  chancery  court  of  the  pro- 
ceedings In  the  case  of  J.  H.  Moore  against 
T.  D.  Ennis  et  al.,  for  the  purpose  of  re- 
demption, against  the  objection  of  the  plala- 
tiff,  is  without  Importance.  If  error.  It  was 
clearly  error  without  Injury,  for,  with  this 
evidence  In  or  out,  the  defendant  was  en- 
titled to  the  general  charge. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  will  be  affirmed.  Affirmed. 


(lis  Ala.  461) 
SIMMONS  V,  8HARPE  et  al. 
(Supreme  Court  of  Alabama.    Nov.  19,  190S.) 

BXBGtmON  SAIiS-INADBQUACT  OF  FRICB. 

l.An  execution  sale  at  which  the  purchaser 
secures,  for  $140,  an  unincumbered  title  to  $2,- 
000  worth  of  laud,  and  an  equity  of  redemp- 
tion in  $4,000  worth  more,  the  superior  llena 
amounting  to  $5,330,  will  be  set  aside  for  in- 
adequacy of  price. 

Appeal  from  Circuit  Court,  Marengo  Ooini- 
ty;  Jno.  0.  Anderson,  Judge. 

Action  by  A.  Y.  Sharpe  and  6.  O.  Sbarpe. 
partners,  under  the  firm  name  and  style  of 
A.  Y.  Sharpe  &  Son,  against  B.  L.  Simmons. 
From  an  order  overruling  defendant's  motion 
to  set  aside  an  execution  sale,  defendant  ap- 
peals.  Reversed. 

The  proceedings  in  this  case  were  had  up- 
OD  a  motion  filed  by  the  appellant,  R.  L.  Sim- 


f  1.  Sm  Execution,  vol.  SI,  Cent.  Dl*.  it  703,  106. 
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mons,  to  Bet  aside  and  vacate  a  sale  made  by 
the  sheriff  of  certain  lands  as  the  property  of 
the  movant,  under  the  levy  of  an  execution 
Issued  upon  a  Judgment  recovered  against 
the  defendant  in  a  suit  brought  by  the  part- 
nership of  which  the  appellee  was  a  mem- 
ber. There  were  five  grounds  of  the  mo- 
tion, as  follows:  (1)  The  inadeqaa(7  of  the 
price  bid  by  the  respondent  to  the  motion; 
(2)  that  the  return  of  the  sheriff  failed  to 
show  that  all  the  personal  property  of  the 
defendant  was  exhausted;  (8)  that,  the  first 
sale  not  having  been  set  aside,  at  the  second 
sale  no  one  would  bid  for  the  property;  <4) 
that  the  judgment  recovered  against  the 
movant  was  void,  because  It  was  a  Judgment 
in  favor  of  the  partnership,  and  individual 
names  were  not  set  out  In  the  Judgment  en- 
try, and  such  Judgment  entry  failed  to  show 
an  adjudication  by  the  court;  (JS)  that  the 
Judgment  was  procured  In  favor  of  A.  T. 
Sharpe  &  Son,  and  the  execution  was  Issued 
in  favor  of  said  partnership,  but  before  the 
execution  was  issued  the  partnership  was 
dissolved.  In  addition  to  the  other  evidence 
introdoced,  as  set  forth  In  the  opinion,  the 
movant  Introduced  the  Judgment  entry  In 
said  cause.  In  which  the  parties  to  the  suit 
were  described  as  follows:  "A.  T.  Sharpe  & 
Sons  vs.  R.  L.  Simmons."  Such  Judgment 
entry,  after  setting  out  the  return  of  the  ver- 
dict by  the  Jury,  proceeded  as  follows:  "It 
is  therefore  considered  by  the  court  that  the 
plaintlfrs  have  and  recover  of  the  defendant," 
etc  The  respondents  to  the  motion  intro- 
duced the  complaint  filed  In  the  cause  upon 
which  the  Judgment  upon  which  the  execu- 
tion was  issued  was  rendered.  In  which  com- 
plaint the  parties  plalutlfT  were  described  as 
follows:  "A.  Y.  Sharpe  and  G.  O.  Sharpe, 
partners  doing  business  under  the  firm  name 
and  style  of  A.  Y.  Sharpe  &  Son."  Upon  the 
Introduction  of  all  the  evidence,  the  court 
overruled  the  motion  to  vacate  said  sale,  and 
to  tUs  ruling  the  movant  duly  excepted. 
The  movant  prosecutes  the  present  appeal, 
and  assigns  as  error  the  overruling  of  the 
motion  to  vacate  lald  8al& 

Miller  ft  Herbert,  for  appellant  Geo.  W. 
Taylor  and  B.  F.  Blmore,  for  appellees. 

TYSON,  J.  The  appeal  is  prosecuted  from 
an  order  denying  a  motion  to  vacate  a  sale 
under  execution  of  certain  lands  belonging  to 
the  defendant  in  execution  had  on  the  9tfa 
day  of  March,  1903,  and  purchased  by  one  of 
the  plalntlfFs  In  execution.  The  motion  con- 
tains a  number  of  grounds.  But  the  only 
one  that  we  regard  as  meritorious  Is  that  the 
price  bid  was  Inadequate.  The  trial  was  had 
upon  affidavits  and  written  docnmeots.  It 
appears  that  an  execution  was  Issued  upon 
the  Jndgment  «n  the  ITtb  day  of  Hay,  1902, 


and  levied  upon  these  lands;  that  they  were 
sold  en  masse  on  the  3d  day  of  November, 
and  bid  in  by  one  of  the  plalntifTs  In  execu- 
tion at  ISO.  The  sheriff,  however,  declined 
to  accept  the  bid,  and  the  levy  was  dismissed* 
On  the  18th  day  of  December,  1903,  an  alias 
execution  was  issued.  It  was  under  this  exe- 
cution that  the  sale  was  made  which  is 
sought  by  this  proceeding  to  be  vacated. 
The  lauds  were  sold  in  parcels,  and  the  price 
bid  was  (140.  They  are  shown  to  be  worth 
about  $6,000.  The  defendant  in  the  motion 
simply  relies  on  the  fact  that  there  are  out- 
standing mortgages,  aggregating  the  sum  of 
(5,330.  These  mortgages,  however,  do  not 
convey  all  the  lands  levied  upon.  A  careful 
comparison  between  the  description  of  the 
lands  levied  upon  and  those  conveyed  by  the 
mortgages  show  that  there  Is  about  200  acres 
of  laud  which  is  not  embraced  in  the  mort- 
gages. The  value  of  this  land,  according  to 
the  undisputed  testimony.  Is  (1,000.  We 
.have,  then,  assuming  the  Hen  of  the  mort- 
gages to  be  superior  to  that  of  the  execution, 
the  purchaser  acQUlring  an  unincumbered 
title  to  this  200  acres,  and  the  equity  of  re- 
demption in  about  1,200  acres,  for  the  sum  of 
$140.  But  It  cannot  be  assumed  that  the 
Hen  of  the  mortgages  Is  superior  to  the  Hen 
of  the  plaintiffs  In  execution.  Those  mort- 
gages are  not  shown  to  be  of  record,  nor  does 
it  appear  that  the  purchaser  had  actual  no- 
tice of  them.  But  however  this  may  be.  It 
Is  afflrmattvely  shown  that  the  Hen  of  the  ex- 
ecution is  superior,  as  to  more  than  400  acres 
of  the  lands,  to  the  Hen  of  the  mortgage. 
So,  then,  we  have  the  purchaser  acquiring 
an  unincumbered  title— not,  as  his  counsel 
contend,  a  mere  equity  of  redemption— to  at 
least  (2,000  worth  of  land,  and  the  equity  of 
redemption  In  the  balance,  at  and  for  the 
price  of  (140.  Upon  the  principle  declared 
in  Henderson  v.  Sublett,  21  Ala.  026,  which 
was  reaffirmed  in  Lankford  v.  Jackson,  Id. 
650,  we  are  constrained  to  hold  that  the  sale 
should  be  vacated  on  account  of  inadequacy 
of  price.  The  rule  there  declared  Is  "that 
every  Inadequacy  of  price  will  not  be  suffi- 
cient to  set  aside  a  sale  of  lauds  under  exe- 
cution, but,  when  the  Inadequacy  is  so  glar- 
ing and  gross  as  at  once  to  shock  the  under- 
standing and  conscience  of  an  honest  and 
Just  man,  it  will,  of  Itself,  authorize  the  court 
to  set  aside  the  sale."  The  Judgment  entry 
does  not  set  out  the  names  of  the  parties,  nor 
the  capacity  in  which  the  plaintiffs  Bued. 
Consulting  the  complaint,  as  we  have  a  right 
to  do,  It  is  clear  that  the  action  Is  by  the 
plaintiffs  as  Individuals,  and  not  as  a  part- 
nership. Flack  V.  Andrews,  86  Ala.  39S,  6 
South.  452.  The  Judgment  entry,  while  some- 
what Informal,  Is  sufOclait  to  support  an  exs- 
cutlon. 
Berarsed  and  remanded. 
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UILLEB  T.  IVBT. 
(Supreme  Goart  of  Mleelaripp!.  Dee.  21.  1903.) 

BROKERS— CO  MHIS3  ION9-VKRDICT-C0NFLI(?P- 
INO  BVIOENCffi— APFEAIi. 

1.  Id  an  action  between  brokers  for  a  divUdon 
of  comiDissIoDS  on  the  sale  of  land,  a  verdict 
based  on  conflicting  evidence  will  not  be  re- 
versed. 

Appeal  from  Olrcnit  Oonr^  Tnnlca  Coimtr; 
Sam  G.  Gook,  Judge. 

Action  by  A.  S.  Iv^  against  O.  B.  Miller 
for  commla^ona  aa  sale  of  lands.  From  a 
Jadgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

0.  E.  Miller,  appellant,  lived  in  Obam- 
palgn,  111.,  and  A.  S.  Ivey,  appellee,  lives  In 
Tunica  county.  Miss.  In  April,  1002,  appel- 
lant went  to  appellee,  wltb  one  D.  W.  Stamey 
of  Ohampalgn,  111.,  stating  that  SUmey  de- 
aired  to  purchase  some  land  in  Tunica  coun- 
ty, and  asked  him  to  show  Stamey  some 
lands,  and  agreed  that  he  would  allow  Sta- 
mey one-third  of  his  commissions  from  the 
sale  of  the  lands.  Ivey  showed  Stamey  some 
lands,  and  sold  him  aeetlon  29,  township  S. 
range  10,  in  Tunica  county.  Miller  collected 
bis  commissions  from  the  sale  of  this  land, 
and  paid  Ivey  one-third  of  It  A  few  days 
afterwards  Miller  sold  Stamey  the  west  half 
of  section  28,  township  6,  range  10,  and  <yl- 
lected  his  commissions,  and  refused  to  pay 
Ivey  any  of  It  On  the  trial  in  the  court  be- 
low the  evidence  for  the  plaintiff  was  to  the 
effect  that  Miller  agreed  to  pay  Ivey  one- 
third  of  Ms  commissions  on  any  land  Ivey 
showed  Stamey  that  they  succeeded  la  sell- 
ing to  blm,  and  that  Ivey  carried  Stamey 
over  and  showed  him  the  west  half  of  sec- 
tion 28.  The  evidence  for  defendant  was  to 
the  effect  that  Ivey  was  only  to  have  com- 
missions on  any  land  sold  to  Stamey  on  his 
trip  to  Tunica  county  In  April,  1002,  and 
that  the  west  half  of  section  28  was  not  sold 
to  Stamey  until  he  went  back  to  Champaign, 
III.,  and  that  It  was  entirely  through  Miller's 
efforts  and  Influence  that  this  land  was  sold 
to  Stamey,  and  that  Ivey  In  no  way  aided 
In  the  sale.  From  a  verdict  and  Judgment 
(or  plaintiff,  defendant  appeals. 

1,  T.  Lowe,  for  appellant  F.  A.  Mont- 
gomery, Jr.,  for  appellee. 

OALHOON,  J.  Kolb  T.  Bennett  74  Miss. 
S67,  21  South.  283,  has  no  relevancy.  There 
the  controversy  was  between  the  owner  of 
the  land,  who  made  the  sale,  and  a  real  es- 
tate broter.  Here  It  Is  between  two  real  es- 
tate brokers  about  the  division  of  commls- 
■loDS.  There,  also,  there  was  no  consider- 
ation from  the  broker  to  the  owner,  and  no 
obligation  on  the  broker  to  do  anything. 
Here  was  consideration  In  the  services  ren- 
dered, and  rendered  pursuant  to  agreement 
The  Jury  so  found  on  conflict  of  evidence, 
and  It  had  before  It  testimony,  on  page  IS 
of  the  record,  tbat  Ivey  was  to  have  one- 
S5S0.-27 


third  of  the  commissions  on  any  salea  of 
lands  to  Stamey,  wbicb  land  Ivey  showed  to 
Stamey,  and  testimony,  on  page  10  of  the 
record,  tliat  he  did  show  him  the  land  sold. 

We  decline  to  disturb  the  verdict  Af- 
firmed. 


(81  HlBS.  ISl) 

SOUTHERN  RT.  00.  v.  LANNING. 

(Supreme  Court  of  Mississippi.   Dec.  21,  1903.) 

CARRIERS— rLAO  STATION— SIGNAL  TO  STOP- 
FAILURE  TO  STOP— BVIDBNCB~IN- 
STRUGTIONS-DAUAQES. 

1.  Where  the  testimoDy  left  It  UDcertalo  as  to 
whether  the  engineer  of  a  train  saw  a  signal  to 
stop  at  a  fiag  station,  and  there  was  no  proof 
that  other  employ^  saw  the  signal,  an  inatruc- 
tloo  that,  if  the  engineer  or  other  employes  saw 
the  signal  to  stop,  and  their  failure  to  stop  the 
train  was  either  willful  or  cafHricious,  ponitive 
damages  might  be  imposed,  was  erroneous. 

2.  Ad  iuBtruction  that,  if  the  engineer  of  a 
train  saw  a  signal  to  stop  at  a  Sag  station,  and 
the  failnre  to  stop  was  dther  willful  or  capri- 
ciouB  on  his  part,  punitive  ttamages  might  be  im- 
posed, was  erroneous  for  failing  to  state  that 
the  engineer  nnderstood  the  signal. 

3.  An  instruction,  in  an  action  against  a  rail- 
way company  for  falling  to  stop  a  train  at  a 
flag  atatk>n,  that  U  the  acts  of  defendant's  aarr- 
ants  were  diaracterlsed  by  willfulness  or  ca- 
prlcIoasDeas  punitive  damages  might  be  award- 
ed, was  erroneous  for  failing  to  state  what  acts 
were  referred  to  and  what  servants  were 
meant 

4.  Where,  In  an  action  against  a  railroad  com- 
pany for  failure  to  stop  a  train  at  a  flag  sta- 
tion, the  evidence  showed  that  the  only  signal 
to  stop  was  made  a  third  person,  an  Instruc- 
tion submitting  the  question  whether  plaintiff 
signaled  the  train,  and  charging  that  if  the 
train  was  signaled  by  a  third  person,  and  if  the 
servants  of  the  company  saw.  or  by  the  exer- 
cise of  ordinary  care  might  nave  seen,  plain- 
tiCTs  signals,  plaintiff  should  recQver,  was  er- 
roneous, as  calculated  to  confuse  the  jury. 

6.  Where  the  engineer  and  Sreman  In  charge 
of  a  train,  through  no  fault  of  their  own.  fall 
to  see  or  obey  a  signal  to  stop  at  a  flag  station, 
the  company  will  not  be  liable  for  failure  to 
stop  the  train;  while,  if  they  fail  to  see  the 
signal  because  of  negligence  on  their  part,  the 
person  damaged  la  entitled  to  recover  compensa- 
tory damages;  and  If  the  rignal  is  seen  and  un- 
derstood by  them,  and  their  action  in  not  stop- 
ping the  train  is  malicioas.  wanton,  or  capn- 
ciouB,  then  punitive  damages  may  be  recovered. 

Appeal  from  Circuit  Court  Alcorn  Oonnty; 
E.  O.  Sykes,  Judge. 

Action  by  J.  R.  Lannlng  against  the  Sonth- 
em  Railway  Company  to  recover  damages 
for  failure  to  stop  a  train  at  a  flag  station 
-^hen  signaled  to  stop.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

The  evidence  for  plaintiff  was  that  de- 
fendants train  was  scheduled  to  stop  at 
Glen,  a  flag  station  on  Its  road,  when  sig- 
naled by  those  desiring  to  take  passage  there- 
on; that  plaintiff,  wbo  was  a  physician,  lived 
at  COrinth,  and  was  at  GIct'b  station  Jan- 
nary  31.  1902,  and  desired  to  board  this  pas- 
senger train  for  bis  borne;  that  one  Fields 
took  a  piece  oi  wrapping  paper  two  or  three 
feet  long  and  signaled,  but  the  train  did  not 

T  E.  See  Carriers,  vol.  B,  Cmt.  Dig.  f  UO. 
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stop;  that  be  be^n  slgnaUnf  Jnet  after  the 
signal  for  tbe  station  was  sounded,  and  con- 
tinued to  flag  until  It  was  almost  upon  him, 
wben  the  engineer  again  soonded  the  whistle, 
but  did  not  stop  the  train;  that  it  was  light 
enough  for  them  to  see  a  man  for  a  qoar^ 
ter  of  a  mile  down  the  track;  that  the  roads 
between  Glen's  station  and  Corinth  were  In 
bad  condition  and  the  waters  high,  which 
prevented  plaintiff  from  traveling  the  dirt 
road  to  Corinth,  and  he  was  compelled  to 
walk  to  Corinth  about  eight  miles,  part  of 
the  way  In  the  rain.  The  engineer  of  the 
trdin  testified,  for  defendant,  that  It  was  bit 
duty  to  sound  the  call  and  be  on  the  watch- 
out  for  signals  in  approaching  a  flag  station; 
that  he  sounded  the  call  for  signals  about  a 
half  mile  from  the  station,  but  gave  no  other 
signal;  that  he  wag  on  the  lookout  for  sig- 
nals, and  none  were  given;  that  no  one  was 
standing  on  the  track,  but  when  he  reached 
the  station  he  saw  a  man  on  the  south  side 
of  the  track.  The  evidence  for  defendant 
was  to  the  effect  that  it  was  dark  when  the 
train  reached  Glen's  station. 

The  first  and  third  Instructions  given  for 
plaintiff  are  as  follows:  "(1)  The  court  In- 
structs  the  Jury  for  the  plaintiff,  Lannlng, 
that  if  they  believe  from  the  evidence  In  this 
case  that  defendant's  passenger  train  No.  35 
was  scheduled  to  stop  at  the  station  of  Glen 
when  signaled  to  stop  by  those  desiring  to 
take  passage  thereon,  and  that  Lannlng,  so 
intending,  signaled  said  train,  or  that  aald 
train  was  signaled  by  Fields;  and  if  they 
further  believe  from  the  evidence  that  the 
servants  of  said  company  in  charge  of  aald 
train  could  have,  or  by  the  exercise  of  ordi- 
nary care  and  diligence  they  should  have, 
seen  Lannlng's  signals,  the  defendant  la 
guUty  of  negligence  and  carelessnras  In  not 
seeing  said  signals  and  stopping  said  train 
for  him  to  take  passage  thereon,  and  they 
should  find  for  lannlng,  and  assess  bis  dam- 
ages in  such  sum  as  he  by  the  evidence  may 
show  himself  entitled."  "(3)  The  Jury  are 
the  sole  Judges  of  the  damages,  and,  should 
they  find  for  the  plaintiff,  in  assessing  com- 
pensatory damages  they  may  take  Into  con- 
sideration the  physical  pain,  fatigue,  and  In- 
convenience to  plaintiff  because  of  the  wrong 
done  bim;  and  should  they  believe  that  the 
acta  of  defendant's  servants  were  character- 
ized by  willfulness  or  caprlciousness,  they 
may  go  beyond  compensatory  damages  and 
assess  punitive  damages." 

W.  J.  Iamb,  for  appellant  Jotanaon  & 
Sharp,  for  appellee. 

TBULT,  J.  The  second  Instruction  given 
for  appellee  Is  eRoneona.  It  tells  tlie  Jury 
tiiat  If  Uiey  believe  "that  the  engineer,  or 
otfaa  employes,  saw  I<anntaig*8  signal,  and 
tbelr  failure  to  stop  the  train  was  either  wlll- 
fvl  or  cf^ridous  on  th^r  part,"  then  they 
were  authorized  to  Impoae  punitive  damages. 
There  was  no  proof  to  sustain  the  proposi- 


tion that  any  "other  employes"  saw  the  sig- 
nal, and  the  testimony  leaves  It  uncertain  as 
to  whether  or  not  the  engineer  saw  it  An- 
other defect  in  the  instruction  la  that  it 
should  have  stated  that  if  the  engineer  "saw 
and  understood  the  signal  to  atiap,"  as  was 
sUted  in  B.  a  Co.  Y.  White  (Miss.)  83  South. 
970. 

The  tiilrd  Instruction  for  the  appellee  Is 
too  broad  in  Its  terma.  It  states  to  the  Jury 
that,  should  they  believe  "that  the  acta  of 
defendant's  servants  were  characterized  by 
willfulness  or  capridonsness,"  they  might 
assess  punitive  damages.  The  Jury  by  this 
Uistructton  were  given  no  definite  Idea  as  to 
what  "acta"  were  referred  to,  what  "aerv- 
ants"  were  meant  or  to  what  special  matter 
their  Intention  was  intended  to  be  directed. 

There  is  no  contention  or  suggration  that 
any  signal  was  given  on  the  occasion  men- 
tioned, other  than  the  one  testified  to  as  hav- 
ing been  made  by  the  witness  Fields.  There- 
fore the  flrst  instmcUon  for  appellee  was 
erroneous,  and  calculated  to  confuse,  in  sub- 
mitting to  the  Jury  the  question  of  whetha 
Lannlng  "signaled  said  train."  Under  the 
facts  of  this  case  we  might  not  reverse  for 
this  alone,  but  as  a  new  trial  must  be  award- 
ed for  reasons  hereinbefore  indicated,  this  er- 
ror should  also  be  avoided  on  another  trial. 

.The  true  rule  as  to  the  measure  of  damages 
in  cases  where  passenger  tralna,  being  prop- 
erly signaled  by  prospective  paasengers,  fall 
to  stop  at  flag  stations.  Is  this:  If  the  en- 
gineer and  fireman  In  charge  of  the  locomo- 
tive, through  no  fault  of  their  own,  and  while 
in  the  exercise  of  due  care  on  their  part  fall 
to  see  or  obey  the  signal  on  account  of  the 
manner  In  which  it  is  fiven,  or  by  reason  of 
prevailing  atmospheric  conditions,  as  fog  or 
darkness,  the  railroad  company  is,  for  fail- 
ure to  stop  the  train,  not  liable;  but  If  such 
employes  fall  to  see  the  signal  through  negli- 
gence on  their  part  ur  when  by  exercise  of 
ordinary  care  they  could  have  seen  it  the 
party  damaged  Is  entiUed  to  recover  compen- 
satory damages;  and  If  the  signal  is  seen 
and  understood  by  said  employes,  and  their 
action  In  not  stopping  the  train  is  malicious, 
wanton,  or  capricious,  then  the  question  of 
the  Infilction  of  punitive  damages  may  prop- 
erly be  sobmltted  to  the  Jury.  This  is  the 
principle  deduclble  from  the  opinion  in  the 
Wilson  Case,  63  Miss.  352,  and  the  White 
Case,  supra,  and  this  rule  should  serve  for 
the  guidance  of  the  court  In  granthig  Instruc- 
tions upon  another  trial  of  this  cause. 

Beversed  and  remanded. 


(8S  Mlaa.  140 

BDWABIMS  V.  KELLT. 
(Supreme  Cburt  of  Mississippi.   Dec.  14,  1903^ 

WILLS-CONSTRUCTION— ACTION  AGAINST  KX- 
BCUTOR— LIMITATIONS. 
1.  Where  a  will  gave  testatrix's  husband  all 
the  estate  unless  he  should  marry,  and  in  sach 
event  the  property  should  be  divided  between 
him  and  the  children  of  the  testatrix,  Umita- 
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tkras  did  not  rttn  oniliiBt  an  action  bj  a  child 
against  the  husband,  after  his  marru^,  to  re- 
coTer  her  distribative  share,  until  his  final  ac> 
conntins  aa  executor. 

2.  Code  1880,  |  proTlded  that  any  father 
micht  by  laat  will  jiiTe  the  coatody  of  a  child 
dnnng  infancy  to  wfiomsoeTer  be  vould,and  that 
BQcb  action  should  give  tfae  same  power  over  the 
child  R8  a  guardian,  ffeld,  that  a  proTlsion  In 
the  will  of  a  married  woman  making  her  hus- 
band guardian  of  their  children  waa  not  aa- 
thorixed  hr  the  statute. 

3.  Where  the  joint  will  of  a  husband  and  wife 
provided  that,  in  case  of  the  death  of  either, 
the  property  of  the  one  first  dying  riionld  rest 
in  the  snrriTor,  unless  the  sorriTor  marry  again, 
when  the  property  innring  to  the  surTivor*8  ben- 
efit bv  the  death  of  the  other  should  be  divided 
eqnally  "between"  the  snrTiTor  and  the  children 
of  the  surviTor  and  the  deceased,  the  sarrivor 
did  not  take  one  half  of  the  estatCL  and  the 
children  the  other  half,  but  the  word  '"between" 
was  used  in  the  sense  of  "among." 

Appeal  from  Chancery  Court,  Attalla  Coun- 
ty; J.  F.  UcCoal,  Chancellor. 

Petition  by  Felix  Z.  Edwards  against  G.  C 
Kelly,  as  executor  of  the  will  of  Laura  Y. 
Kelly,  deceased,  for  a  final  aeconnting  by  de- 
fendant Petition  dismissed,  and  complain- 
ant appeals.  Reversed. 

This  Is  a  petition,  filed  under  section  1^ 
of  the  Code  of  1882,  asking  that  said  Kelly 
be  summoned  to  show  cause  why  a  final  ac- 
comit  should  not  be  made  by  him  as  such 
execntor,  and  also  as  testamentary  guardian 
tmdar  said  will.  The  petition  alleges  that 
on  August  1,  1889,  said  O.  C.  Kelly  and  his 
tben  wife,  Mrs.  Laura  V.  Kelly,  made  tiielr 
joint  lost  will  and  testament  in  which  tbey 
devised  and  bequeathed  to  tke  survivor  of 
each  other  all  of  their  property,  both  real 
and  personal,  "unless  the  survivor  shall 
again  marry,  and  In  such  event  all  of  the 
property  and  the  proceeds  thereof.  If  any 
■there  be  In  the  hands  or  possession  of  the 
survivor  at  the  time  of  said  survivor's  second 
marriage  which  Inured  to  his  or  her  benefit 
by  virtue  of  the  death  of  the  other  and  under 
•aid  will,  is  to  be  divided  equally  between  the 
said  survivor  and  the  children  of  decedent 
and  the  survivor  or  their  heirs.  If  any  there 
be" ;  that  the  survivor  was  appointed  by  said 
will  executor  of  said  will,  and  guardian  of 
any  and  all  minor  children  living,  and  that 
it  was  further  provided  that  the  survivor 
shall  not  be  required,  as  such  executor,  to 
give  bond,  and  shall  not  be  required  to  make 
any  reports  or  accounts  to  the  courts  as 
guardian:  that  Mrs.  Laura  y.  Kelly  died  in 
this  state  In  November,  1800,  and  left  sur- 
viving her  her  husband,  O.  O.  Kelly,  and 
three  minor  children,  the  oldest  being  Lilian 
N.  Kelly,  who  married  petitions  in  Decem- 
ber. 1892;  that  said  C.  O.  Kelly  again  mar- 
ried In  January,  1892,  and  In  March,  1893,  he 
filed  a  petition  In  the  chancery  court  asking 
for  the  probate  of  said  will,  which  he  pre- 
nented  to  the  court,  and  asked  that  it  be  es- 
tabllAed  as  tiie  last  will  and  testament  of 
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said  Mrs.  Laura  T.  Kelly,  and  that  It  was 
probated  and  said  Kelly  appointed  executor 
of  said  will  by  said  court,  and  that  by  reason 
of  such  he  became  testamentary  guardian  of 
said  three  minor  children;  that  under  the 
provisions  of  said  will  the  second  marriage 
of  said  Kelly  caused  the  estate  of  Mrs.  Laura 
V.  K^ly  to  revert  to,  and  become  an  estate 
In  common  with,  himself  and  his  three  minor 
children,  and  he  became  liable  to  account  and 
pay  over  to  said  minor  children,  as  executor 
and  guardian,  their  one-fourth  Interest  In 
said  estate;  that  Mrs.  Lilian  N.  Edwards 
died  without  Issue  In  December,  ISM,  leav- 
ing petitioner  her  sole  and  only  belr;  that 
said  executor  and  guardian  has  never  made 
or  filed  any  annual  or  final  account,  either 
as  executor  or  guardian,  and  has  never  made 
a  full  settlement  either  with  said  Lilian  N. 
Edwards  or  with  petitioner,  who  succeeded 
to  her  rights,  she  having  died  intestate.  De- 
fendant. Kelly,  demurred  to  this  petition  on 
the  grounds- that  the  will  shows  on  its  face 
that  complainant  has  no  interest  In  the  prop- 
erty; that  this  court  has  no  power  or  author- 
ity to  compel  him  to  render  an  account  as 
executor  or  as  guardian,  he  being  exonerated 
from  so  doing  by  the  wIU,  and  by  the  order 
of  the  court  In  allowlDg  the  will  to  be  pro- 
bated. The  demurrer  also  sets  up  the  three- 
years,  the  five-years,  the  six-years,  and  the 
ten-years  statutes  of  limitations.  The  de- 
murrer was  sustained,  and  the  petition  dis- 
missed. 

O.  A.  Luckett  and  3.  8.  Smltii,  for  appel- 
lant.  Anderson  &  Davis  and  Alexander  ft 
Alexander,  fbr  appellee. 

WHTTFIBLD,  a  J.  None  of  the  statutes 
of  limitation  Invoked  In  this  case  have  any 
application  to  the  case  made  by  the  facta. 
See  Peebles  v.  Acker,  70  Miss.  356,  12  South. 
248;  Bell  v.  Rudolph,  70  Miss.  234,  12  South. 
163;  Cooper  v.  Cooper,  61  Miss.  676. 

After  Mr.  Kelly  married  again,  Edwards* 
wife  became  at  once  entitled  to  her  distribu- 
tive share  In  the  estate  left  by  her  mother. 
There  was  no  way  In  which  the  amount  of 
this  distributive  share  could  possibly  be 
known  until  Kelly,  as  executor,  bad  filed  his 
final  account,  showing  what  such  distributive 
share  amounted  to.  Mrs.  Edwards  could  not 
sue  as  distributee  until  such  final  account 
showing  her  distributive  share  bad  been  al- 
lowed. Section  20^  Code  1^  does  not  up- 
hold Kelly's  appointment  as  testamentary 
guardian;  the  will  having  been  executed  In 
August,  1889,  and  Mrs.  Kelly  having  died 
November  20. 1890.  The  effort  In  this  will  to 
make  him  such  Is  therefore  nugatory.  The 
decree  of  Chnncellor  Graham  In  March,  1893, 
did  nothing  more  than  admit  to  probate  the 
wilt,  :and  order  the  Issuance  of  letters  testa- 
mentary to  C.  O.  Kelly,  dispensing  with  an 
appraisement  and  Inventory  of  the  gooda; 
chattels,  and  personal  estate  of  Laura  D. 
Kelly,  deceased.  Counsel  for  appellee  la  mis- 
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taken  In  supposing  tbat  this  decree  recog- 
□Ized  Kelly  as  teetamentary  guardian,  or  in 
any  way  noticed  the  eCfort  by  the  will  to 
make  blm  sucb.  It  Is  not  a  case  of  collateral 
attack  upon  a  testamentary  guardian  recog- 
nized by  the  chancery  court  It  Is  simply  the 
case  of  a  void  effort  on  the  part  of  a  wife  to 
appoint  a  testamentary  guardian.  Gregory 
V.  Field,  63  Miss.  823,  simply  holds  that  a 
testamentary  guardian  derives  his  authority 
from  the  will  making  him  such,  and  that,  if 
he  accepts  the  trust,  he  is  bound  to  account; 
but,  the  effort  to  create  Kelly  testamentary 
guardian  being  void,  there  was  no  trust  to 
accept.  And  so  it  follows  from  this  fact  that 
section  273S  of  the  Code  of  1892  has  no  appli- 
cation, since  Kelly  never  was  teetameptary 
guardian. 

Responding  to  the  request  of  counsel  on 
both  sides,  joined  in  by  the  learned  chancel- 
lor below,  that  we  should  construe  the  mean* 
Ing  of  the  word  "between"  In  that  clause  of 
the  will  reading  as  follows:  "At  the  death 
of  either  of  us  the  title  both  legal  and  equita- 
ble and  all  the  property  of  the  one  first  dy- 
ing shall  vest  in  the  survivor  In  fee  simple, 
unless  the  survivor  shall  again  marry;  in 
such  event  all  of  the  property  and  the  pro- 
ceeds thereof.  If  any  there  be,  in  the  hands 
or  possession  at  the  time  of  the  said  surviv- 
or's second  marriage,  which  inured  to  his  or 
her  benefit  by  virtue  of  the  death  of  the  oth- 
and  this  our  last  will  and  testament,  is  to 
be  divided  equally  between  the  said  survivor 
and  onr  children,  or  their  heirs,  if  any  there 
be"— we  say  that  the  contention  of  the  appel- 
lee that  the  word  "between"  must  be  con- 
strued to  mean  between  two  classes,  as  a  re- 
sult of  which  the  father,  as  one  class,  would 
take  one  half  of  the  estate,  and  the  children, 
as  the  other  class,  would  take  the  other  half, 
Is  not  sound.  In  other  words,  "between,"  it 
IB  said,  must  have  Its  strict  etymological  sig- 
nification, "between  two,"  and  that  it  should 
not  be  given  the  meaning  of  "among."  "Be- 
tween," It  Is  said,  is  proper  If  you  are  speak- 
ing of  two  betwe^  whom  the  division  Is  to 
be  made;  "among"  being  the  proper  word  to 
use  If  a  division  la  to  be  had  between  more 
than  two.  We  think  it  is  perfectly  obvious 
from  the  whole  context  of  the  clause  and  of 
the  entire  will  that  the  word  "between"  here 
is  used  in  the  sense  of  "among."  The  deci- 
sions show  innumerable  Instances  of  the  In- 
terchangeable use  of  the  words.  See  Lord  v. 
Moore,  20  Conn.  122;  Ward  v.  Tompkins,  30 
N.  J.  Eq.  3;  Senger  v.  Senger's  Ei'r,  81  Ya. 
687,  where  the  court  say:  "But  when  they 
follow  the  verb  'divide'  their  general  signifi- 
cation Is  very  similar,  and  in  popular  use 
they  are  considered  synonymous,  though 
•among*  denotes  a  collection,  and  is  never  fol- 
lowed by  two  of  any  sort,  whilst  'between' 
may  be  followed  by  any  plural  number,  and 
seems  to  denote  rather  the  Individuals  of  the 
class,  than  the  class  Itself  generically."  In 
Hicks*  Estate,  134  Pa.  608.  19  Atl.  705.  the 
court  said:    "It  Is  now  contended  by  the 


widow  that  her  late  husband  intended  his 
estate  to  be  divided  into  two  equal  shares, 
she  being  entitled  to  one  share,  and  the  re- 
mainder to  be  equally  divided  between  Ms 
two  daughters,  and  that  such  an  Intention  is 
shown  by  the  use  of  the  preposition  *be- 
tween,'  which  can  only  be  properly  construed 
by  giving  It  its  correct  and  accurate  significa- 
tion, and,  as  it  applies  properly  only  to  the 
case  of  two  parties,  two  objects,  two  points, 
or  two  classes,  we  must  conclude  that  the 
testator's  meaning  was  thus  to  divide  his  es- 
tate between  his  wife  and  two  daughters; 
the  former  taking  one  share,  and  the  latter 
another  share.  But  we  do  not  think  such 
was  his  intention.  If  testator  had  used  the 
common  preposition,  'among,*  or  'amongst,' 
it  Is  conceded  there  would  be  no  room  for  ar- 
gument. And  it  needs  no  illustration  to  show 
the  frequent  and  familiar  use  of  the  word 
'between,'  even  by  well-educated  and  other- 
wise accurate. linguists,  when  'among*  Is  In- 
tended." 

M^e  are  therefore  of  the  opinion  that  the 
father,  Kelly,  takes  only  one-fourth  interest 
In  the  estate  left  by  his  wife,  the  other  three- 
fourths  going  to  the  three  children,  respec- 
tively; Mrs.  Edwards'  share,  under  onr  law 
now.  going  to  ber  husband. 

Decree  reversed,  demurrer  overruled,  and 
case  remanded  for  answer  within  60  days 
from  filing  of  the  mandate  in  the  court  below. 


(8S  Miu.  171) 

GALLEQLY  t.  KANSAS  CITT,  U.  ft  B.  R. 
CO. 

(Supreme  Court  of  Mississippi.   Dec.  14,  1903.) 

GARRIBRS— DISORDERLY  PASSENQER— EJEC- 
TION—RECOVERY  OF  UNUSBD  FARE. 

1.  Code  1892,  |  3563,  i)roTides  that,  if  any 
passenger  be  guilty  of  disorderly  conduct  or 
breach  of  the  peace,  the  conductor  may  stop  the 
train  and  eject  him,  using  necessary  force  there- 
for, and  may  cause  any  person  violating  the 
law  to  be  delivered  to  the  proper  authorities- 
Plaintiff,  a  railway  contractor,  having  a  pass 
over  his  own  road,  boarded  defendant's  train, 
and  tendered  money  for  his  fare  to  the  con- 
ductor along  with  his  pass,  expecting  that  the 
courtesy  of  a  free  ride  might  be  extended  to 
him.  The  conductor  did  not  have  the  change, 
and  it  was  returned  afterwards  by  the  brake- 
man,  but  not  bis  pass.  When  the  conductor 
came  back  through  the  car,  plaintiff  asked  for 
his  pas^  and  the  conductor  told  him  that  he 
had  not  had  it;  and,  after  Insisting  that  the 
conductor  did  have  it,  plaintiff  b^ame  very 
abusive,  and  called  the  conductor  a  damned 
liar.  At  length  the  conductor  replied  in  kind, 
and  a  fight  ensued;  and,  after  they  were  sep- 
arated, plaintiff  went  to  his  satchel  and  got  a 
pistol,  and  threatened  to  kill  the  conductor,  and 
continaed  aaing  profane  and  vnlgar  langas^. 
The  door  into  the  ladies*  coach  was  open,  and  he 
could  be  heard  there.  At  the  next  station  the 
conductor  had  plaintiff  arrested  and  taken  off 
the  train.  SeUi,  that  the  conductor's  conduct 
was  jtiBtifiable. 

2.  Where  a  passenger  suing  for  wrongful  ejec* 
tion  did  not,  at  the  time  tnereof,  retinest  the 
return  of  the  unused  part  of  his  fare,  and  did 
not  count  thereon  In  the  declaration,  he  can- 
not complain  of  a  refusal  to  instruct  that  he  1^ 
at  all  events,  entitled  to  a  recovery  thereof. 
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Appeal  from  Circuit  Court;  Manball  Ooim- 
ty;  P.  H.  Lowrey,  Judge. 

Action  for  damages  for  being  ejected  from 
a  passenger  train  by  Gns  Gallegly  against  the 
Kansae  City,  Memphis  &  Birmingham  Rail- 
road Company.  Froni  a  Judgment  for  de- 
fendant, plalntifr  appeals,  AiBrmed. 

The  eridence  for  plaintiff  was  substantially 
as  foUows:  Plaintiff,  who  was  a  railroad 
contractor  for  the  Illinois  Central  Railroad 
Company,  boarded  defendant's  passenger 
train  at  Hcdly  Springs,  Miss.,  to  go  to  Mem- 
phis, Tenn.  He  did  not  purchase  a  ticket, 
and  when  the  conductor  came  for  bis  fare  he 
gave  him  a  bill  of  mon^  In  excera  of  bis 
fare,  at  tbe  same  time  handing  him  a  pass 
which  philntlff  had  orer  the  Illinois  Central 
Railroad;  plaintiff  tratifylng  that  be  thought 
the  conductor,  as  a  courtesy  among  railroad 
men,  might  pass  him,  and  return  his  money. 
That  the  conductor  did  not  bare  the  change, 
and  went  with  the  pass  and  tbe  bill  handed 
bim  by  plaintiff,  and  In  a  short  while  a  brake- 
man  brought  plaintiff  bis  change,  but  not  the 
pass.  Tbtit  the  conductor  afterwards  came 
back  through  tbe  car  where  plaintiff  was— 
the  smoker— when  plidntlff  asked  him  for  the 
pass.  That  the  conductor  denied  baring  re- 
celved  the  pass,  and  plaintiff  repeated  that 
be  had  given  It  to  talm.  whereupon  the  con- 
ductor called  blm  a  Ibir,  and  plaintiff  then 
struck  him,  and  a  flgtat  ensued,  and  they 
were  separated  by  those  present  Hiat  at 
the  next  station  the  conductor  telegraphed 
ahead,  and  had  plaintiff  arrested  and  taken 
off  the  train.  That  be  was  held  by  tbe  offi- 
cers until  tile  conductor  telegraphed  back 
0iat  no  charge  would  be  made  against  blm, 
and  he  was  then  released.  Tbe  evidence  for 
defendant  was  to  the  effect  Uiat,  when  plain- 
tiff asked  tbe  conductor  for  tbe  pass,  tbe  con- 
ductor told  blm  tiiat  be  had  not  bad  it,  and, 
after  insisting  for  some  time  that  the  con* 
ductor  did  have  It,  plaintiff  became  very  abu- 
sive, and  csBlled  the  conductor  a  damned  liar, 
and  repeated  this  several  times,  and  applied 
various  obscene  and  profane  e^tbets  to  the 
conductor,  and  the  conductor  then  said,  "If 
you  say  that  I  bare  got  your  pass,  yon  are  a 
damned  lie,"  when  the  fight  began,  and  they 
were  separated,  and  that  plahitlff  wait  to 
Ids  satchd  and  got  bis  pistol,  and  threatened 
to  kill  tbe  condoctcnr,  and  kept  up  tbe  abuse 
of  the  conductor,  using  profane  and  vulgar 
tallage,  and  that  the  door  between  the 
smoking  car  and  the  ladles'  coach  was  open, 
and  that  he  could  be  heard  there.  Plaintiff 
asked  tbe  court  to  instruet  the  Jury  that  if 
they  believe  from  tbe  evidence  that  the  con- 
ductor refused  to  return  the  pass  to  plaintiff, 
claiming  that  be  did  not  have  it,  and  while 
plaintiff  vras  insisting  that  he  did  have  it  the 
conductor  called  plaintiff  a  liar,  or  a  damn 
Uar,  and  plaintiff,  smarting  under  the  Insult, 
struck  the  conductor,  and  the  conductor  then 
telegraphed  ahead,  and  had  plaintiff  taken 
turn  the  train  and  pnt  under  arrest,  when 


plaintiff  was  making  no  disturbance,  the  ac- 
tion  of  the  conductor  la  Insulting  plaintiff 
and  ejecting  him  was  wrongful,  and  the  Jury 
should  And  for  plaintiff.  Tbe  court  modified 
this  instruction  by  adding,  "unless  they  fur* 
ther  believe  from  tbe  evidence  that  the  con- 
duct of  the  plaintiff  was  such  as  to  Justify 
tbe  actions  of  the  conductor."  The  court  re- 
fused to  Instruct  the  Jury,  for  plaintiff,  that 
it  was  the  duty  of  defendant  to  return  the 
fare  to  plaintiff  from  the  point  where  be 
was  ejected  to  Memphis,  regardlMS  of  wheth- 
er he  had  a  right  to  recover  other  damages 
or  not  The  court  instructed  the  Jury,  for 
defendant  that  if  they  believed  from  the  evi- 
dence that  plaintiff  was  a  passenger  upon  de- 
fendant's train,  and  that  he  was  guilty  of  dis- 
orderly conduct  in  cursing  and  abusing  tbe 
conductor,  or  had  a  pistol,  and  was  threaten- 
ing the  life  .of  the  conductor,  or  u^ed  oh- 
scene,  vulgar,  and  profane  language  on  said 
train,  the  conductor  had  a  right  to  eject  him, 
using  only  such  force  as  was  necessary  to 
flccompllsh  his  removal;  that  the  conductor 
had  a  right  to  resist  any  assault  made  upon 
him,  and  to  defend  himself,  and,  if  plaintiff 
assaulted  him,  be  had  a  right  to  resist  such 
assault  by  using  snch  force  as  was  neces- 
sary to  protect  himself.  It  also  instructed 
the  Jury  that,  If  they  believed  from  the  evi- 
dence that  the  conduct  of  plaintiff  was  such 
as  required  his  removal  from  the  train,  the 
conductor  was  not  bound  to  retom  to  him 
the  money  paid  for  his  fare  to  Memphis,  be- 
fore such  removal.  Plaintiff  excepted  to  the 
giving  of  these  instructions,  and  to  the  mod- 
ification of  his  Instruction,  and  the  refusal 
of  the  Instruction  above  set  out  PlalntifTs ' 
motion  for  a  new  trial  was  overruled,  and 
he  appeals. 

W.  T.  Bnllivan,  for  appellant  J.  W.  Bu- 
chanan, for  appellee^ 

TRULT.  J.  Tbe  jury,  by  their  verdict, 
have  certified  that  tiie  facts  existed  as  de- 
tailed by  tbe  witnesses  Introduced  by  tbe  ap- 
ptilee.  Acc^tlng  that  verdon  as  true,  the 
action  of  the  conductor  was  not  only  war- 
ranted, but  commendaUe.  The  appellant 
bad  conducted  hlms^f  in  a  most  outrageous 
manner.  Indulging  In  vulgar,  profane,  and 
obscene  language  in  tiie  presence  of  gentle- 
men and  tbe  hearing  of  ladles;  and  this,  too, 
accordliv  to  the  testimony,  tai  tbe  course  of 
an  altercation  In  which  he  was  himself  tiie 
aggressor.  Tinder  these  drcumstonces,  tbe 
conductor  was  fully  empowered,  under  sec- 
tion 8668,  Code  1882,  to  have  appellant  eject- 
ed from  the  train,  and.  If  necessary  for  the 
protection  of  himself  or  bis  passengers  from 
assault  or  insult,  It  was  his  duty  to  do  so. 
It  is  true,  as  stoted  by  appellant  In  his  tes- 
timony In  the  court  below,  that  the  rules  re- 
quire the  conductor  to  be  courteous  to  pas- 
sengers; but  this  Is  a  reciprocal  obligation, 
and  neither  can  wantonly  violate  It  with  Im- 
punity. A  conductor  in  charge  of  a  passen- 
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ger  train  Ig 't  conservator  of  the  peace,  un- 
der the  law,  charged  with  the  doty  of  pre- 
servlDC  Older  and  protecting  the  passengers 
upon  his  train.  It  is  his  duty  to  protect  hta 
passengers  not  tmly  from  assaolt,  but  from 
insult,  and  tnim  blasphemy,  obscenity,  and 
unseemly  conduct  A  conductor  has  an  equal 
right  with  prirate  citizens  to  defend  himself 
from  nnproToked  auanit,  and  to  resent  gross 
and  wanton  insult. 

We  find  no  error  prejudicial  to  app^at  In 
the  rulings  or  lustructlonB  of  the  court  be- 
low. Appellant  did  not,  at  ttie  time  of  his 
ejection  from  the  train,  request  the  return  of 
the  unused  part  of  his  fare,  nor  Is  this  count- 
ed on  In  the  declaration. 

We  approve  the  finding  of  Oie  Jmjr  on  ttie 
facts,  and  the  Judgment  Is  aflBrmed. 


an  uiH.  im 

KATSE  T.  BANDLBL 
(SnpreoM  Oourt  of  Mississippi.  Dee.  tU  1903.) 

BIOHWATS-COLLiaiONa-^aOUOENCB-  . 

BVIDBNCB. 

1.  In  an  action  ^or  Injuries  to  a  horseman  by 
a  collision  with  a  mole  team  on  a  public  street, 
facts  kM  insnffleient  to  esubUsh  segUgMioe  on 
the  part  of  the  drlTsr  of  the  tesm. 

Appeal  from  Circuit  Onirt  Monroe  Ooonty; 
BL  O.  Sykes,  Judge. 

Action  by  J.  F,  Bandle  against  Robert 
Eayse.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

D.  W.  Ekiuston  and  McFarhud  ft  McFar- 
land,  for  appellant  GUlejlan  ft  Leftwlch. 
for  appellee. 

TRULT,  J.  We  are  loath  to  disturb  the 
lludlng  of  a  Jury  upon  an  Issue  of  fact,  but 
in  this  case  the  testimony  of  appellee,  when 
considered  in  the  light  of  attendant  circum- 
stances, ts  not  sufficient  to  sustain  the  ver- 
dict 

There  la  an  absolute  failure  to  prove,  by 
any  evidence  more  weighty  than  the  bare 
statement  of  an  unsuppwted  opinion,  any 
negligence  on  ttie  part  of  the  driver  of  the 
wagon,  who  was  the  employfi  of  appellant 
This  driver  testlfled  that  he  did  not  know  of 
the  approach  of  Handle  until  the  happening 
of  the  accident  end  the  physical  facts  cor- 
roborate this  statement. 

It  Is  not  necessary  for  us,  upon  the  rec- 
ord here,  to  enter  Into  any  discussion  "of  the 
law  of  tile  road,"  or  the  relative  rights  and 
duties  of  drivers  of  vehicles  and  travelers 
on  horseback.  The  driver  being  goUty  of  no 
negligence  causing  the  injury,  his  mastnr 
cannot  be  mulcted  in  damages.  Take  the 
scene  of  the  occurrence:  A  public  street 
over  80  feet  wide;  a  driver,  with  his  atten- 
tion entirely  engrossed  In  driving  a  pair  of 
mules  hitched  to  a  heavily  loaded  wagon. 
Intent  on  turning  bis  wagon  for  the  purpose 
of  making  another  effort  to  cross  a  steep 
bridge  over  the  curbing.  In  order  to  deliver 
bit  load;  be  and  his  team  facing  southwest 


the  wsgmi  tnnUng  toward  the  west  and  to 

the  north;  tiie  ai^eUee  and  bis  oompanirais 
riding  ftvm  the  east  to  the  rear,  or  on  the 
right  side  of  the  driver;  they  riding  horse- 
back, he  driving  a  wagon;  they  riding  In  a 
trot  be  driving  In  A  walk;  they  in  i^aln 
view  of  the  wagon  and  team,  be  Ignorant  of 
Uieir  approach.  With  full  knowledge  of  the 
dtuattoQ,  appellee,  with  the  mtlre  street  to 
choose  a  passage  in,  undertook  to  cross  In 
front  of  the  teem,  between  tiie  team  and  the 
bridge  over  which  ^e  driver  was  trying  to 
go,  and.  In  so  passing,  his  hwse  was  strotik 
by  the  sodden  lunging  of  one  ot  the  mules, 
and,  becoming  frightened,  threw  appeOea 
and  ran  away,  and  both  man  and  horse  wera 
Injured.  The  slightest  divergence  to  tba 
south,  a'  momentary  checking  of  the  hors^ 
wonid  hare  carried  the  tldor  safely  by.  Thi- 
der  these  drcnmstonces,  who  was  to  blame 
tor  the  acctdentt  Certainly  not  the  driver. 
Reversed  and  remanded 


<a  MiM.  107) 

STATE  at  aL  V.  WOODRUFF  «t  aL 
(Snpreme  Court  ot  Mlssiss^^   Dee.  14,  1SQ8.) 
APPKAX^INTERLOGUTOBT  0RDBRr-«TATDTB8. 

1.  Code  1882.  J  SI,  provides  that  an  appeal 
m^  be  granted  from  an  interlocatory  decree  la 
order  to  settle  the  principles  of  the  caose,  and 
by  section  4344  any  Judge  of  the  Supreme  Ooart 
is  riven  aathorlty  to  grant  such  an  appeal  when 
refused  by  the  chancellor.  HM,  Uat  an  ap- 
peal was  properly  granted  by  the  chancellor 
from  an  order  denying  a  motion  to  dismiss  the 
case  as  to  one  of  the  parties,  where  the  ques- 
tion Involved  was  whether  the  Uabillty  of  sudi 
iwrty  to  be  sued  had  been  settled  when  the 
cause  was  previously  before  the  Supreme  Court. 

Appeal  from  Chancery  Court  Hinds  Coun- 
ty; Robt  B.  Mayes,  Chancellor. 

Action  by  Amos  Woodruff  and  othen 
against  the  state  of  Mississippi  and  others. 
From  an  order  overruling  a  motion  to  dismiss 
the  action  as  to  the  state,  the  state  appeals. 
Motion  to  dismiss  appeal  denied. 

This  suit  was  b^n  in  1888,  and  has  been 
before  the  Supreme  Court  of  this  state  three 
times,  and  before  the  Supreme  Court  of  the 
United  States  once.  For  a  full  report  of  the 
facts,  see  88  South.  TS.  The  court  in  tike 
opinion  there,  remanded  the  case  for  an- 
swers by  defendanta  When  the  case  reach- 
ed the  lower  court  the  Attorney  Cteneral 
made  a  motion  to  dismiss  the  suit  as  to  tike 
state  of  Mississippi,  and  to  withdraw  an- 
swers died  by  the  Auditor,  Treasurer,  and 
Land  Commissioner,  and  to  dismiss  ae  to 
them.  The  chancellor  overruled  this  mo- 
tion and  granted  an  appeal  to  the  Supreme 
Court  from  that  decree,  under  section  84, 
Code  1892.  This  Is  a  motion  to  dismiss  tiila 
appeal  becsuse  the  chancellor  was  wttboot 
Jurisdiction  to  grant  the  appeaL 

J.  N.  Flowers,  Asst  Atiy-  Om^  for  flke 
State.   Green  ft  Qreen,  for  sppelleea. 

CAMPBELL.  Special  Judge.  The  tight  to 
appeal  from  as  Interlqcoto^  decresh  glTOM 
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br  section  34  of  the  Code  of  1882,  Is  deemed  so 
valuable  as  to  be  safeguarded  by  power  In 
tbe  Judges  of  the  Sniweme  Gonrt  severally  to 
grant  sncb  appeal  when  nfaaed  br  chan- 
celUnr.  Code  1892, 1  4844.  Whenever,  at  any 
stage  In  a  case,  aa  Interlocutory  decree  of 
the  kind  menttoned  In  section  84  la  made  by 
tbe  chancellor,  he  may  grant  an  appeal,  and 
the  foct  that  the  case  has  been  before  the 
Snpreme  Ooort  and  remanded  Is  not  a  bar  to 
such  appeaL  The  chaoceUor  and  this  court 
may  be  relied  on  to  prevent  an  abuse  of  the 
right  by  its  use  morely  for  delay  or  to  put 
b^ore  the  court  questions  already  settled. 
The  motion  to  dismiss  tbe  case  as  to  the 
state  and  its  officers  involved' tbe  question 
whether  the  liability  of  the  state  to  be  sued, 
as  It  has  been  In  this  suit,  has  been  settled 
beyond  controversy  by  what  has  previously 
occurred  In  It.  This  Is  affirmed  by  tbe  op- 
ponents of  tbe  motion.  Whether  that  be  true 
or  not  Is  tbe  very  matter  Involved  In  the 
motion,  and  presented  a  question  for  tbe 
chancellor  to  decide.  He  decided  It,  and 
granted  an  appeal  from  his  decision,  and 
properly,  as  we  think.  We  confine  ourselves 
to  the  narrow  question  whether  an  appeal 
lay,  and  avoid  any  Intimation  or  Implication* 
as  to  tbe  merits  of  the  motion  involved  In 
the  appeal. 
Motion  to  dismiss  tbe  appeal  is  denied. 


at  iciH.  107} 

TAYLOR  V.  BRADFORD. 
(Snpreme  Court  of  MiBsissippi.   Dec  14,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SSRV- 
ANT— ACTIONS-DECLARATION. 

1.  Where  plaintiff  alleged  that  she  was  a  nor< 
ice  in  tbe  use  of  macbiBerr.  was  employed  by 
defendant,  aod  that  the  appliances  famiehed  for 
her  use  were  defectire;  that  one  B.  was  her 
vice  principal,  and  knew  of  anch  defects,  and 
assnred  her  that  a  mlefling  fender  on  a  machine 
was  not  needed,  on  which  asBarance  she  relied; 
and  that  while  she  was  cleaaing  one  of  the  ap- 
^iances  while  tbe  machine  was  not  in  motion 
H.,  without  notice  or  warning,  started  the  ma- 
chinery, and  throngb  his  ne^igence  and  gcoBB 
carelesaness  she  was  injored—^e  declaration 
stated  a  cause  of  action. 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; B.  O.  Sykes,  Judge. 

Action  by  Elizabeth  Taylor  against  Sanders 
Bradford.    From  a  Judgment  sustaining  a 
demurrer  to  plaintiff's  declaration,  she 
peals.  Reversed. 

Z.  P.  Lendmm,  fbr  appellant  Orr  ft  Hai^ 
rlsaon,  for  appellee. 

TRULT,  J.  The  demurrer  to  tbe  declara- 
tion admitted  all  the  relevant  facts  well 
pleaded  therein.  Therefore,  for  tbe  purposes 
of  this  decision,  the  following  are  to  be  ac- 
cepted  as  true:  That  appellant  was  a  novice 
In  the  use  of  machinery;  that  the  appliances 
furnished  for  her  use  were  defective,  and 
Ibat  ber  vice  principal  knew  of  this  condi- 
tion; that  Hartzell,  ber  vice  principal,  occu- 
lted, u  to  her,  the  attitude  of  master;  that 


he  was  an  expert  in  all  the  different  dei&trt- 
ments  of  the  work.  Including  tbe  machinery, 
and  that  she  relied  upon  his  snperior  knowl- 
edge, and  his  assurance  that  the  missing  fen- 
der was  not  needed;  that  she  was  properly 
engaged  in  the  work  of  tbe  master,  cleaning 
one  of  the  appliances,  a  task  which.  In  It- 
self, was  not  dangerous,  aa  the  machinery 
at  the  time  was  not  In  operation,  when  Hart- 
zell, who  was  the  master  present,  without 
notice  or  warning,  sterted  the  machlnory, 
and  she  was  seriously  and  permanently  In- 
jured; that  the  negligence  and  gross  carelesft* 
ness  of  the  representetlve  of  the  master 
there  present  and  the  defective  condition  of 
tbe  appliances  furnished  by  tbe  master  were 
tbe  proximate  cause  of  injury  Inflicted  on  her. 
The  declaration  states  a  cause  of  action, 
which,  if  sustained  by  proof,  would  entitle 
the  appellant  to  recover,  and  the  demurrer 
should  have  been  overruled. 
Reversed  and  remanded. 


(SB  MlM.  17Q 
GRANTHAM  et  al.  v.  STATHAM  et  aL 
(Supreme  Court  of  MisaissippL'  Dec.  14,  1908.) 

DESCENT  AND  DISTRIBUTION— COLLATERAL 
REPRESENTATION— COUSINS. 
1.  Under  Code  1S92,  f  1543.  providing  that 
tbe  right  of  representation  shall  extend  among 
collaterals  only  to  tbe  descendants  of  brothers 
and  sisters  of  the  intestate,  where  an  intestate 
left  surviving  uncles  and  aunts,  and  the  de- 
scendants of  annts  who  had  died  in  bis  life* 
time,  the  surviving  aunts  and  nndes  took  to 
tbe  exclnidim  of  the  cousbis. 

Ai^eal  from  Chancery  Court,  Gmada 
County;  J.  C.  Loogstreet,  Chancellor. 

Suit  by  N.  W.  Grantham  and  others 
against  Sallle  Statbam  and  others.  From  a 
decree  dismissing  tbe  bill,  complainants  a> 
peal.  Affirmed. 

G.  W.  Green  died  in  June,  1900.  intestate. 
He  was  uumarrled,  and  left  no  father  or 
mother,  or  brother  or  sister,  surviving  him, 
or  descendants  of  them.  Plaintiffs  are  the 
descendauts  of  some  aunts  and  uncles  of  G. 
W.  Green  who  died  before  be  did.  Defend* 
ants  are  aunts  and  uncles,  and  descendanta 
of  aunts  and  uncles,  who  were  living  when 
he  died.  Green  was  the  owner  of  some  lands 
in  Grenada  county  when  he  died.  Plaintiffs 
filed  the  bill  to  hare  the  lands  that  belonged 
to  said  Green,  at  bis  death,  sold  for  partition, 
making  the  appellants  parties  defendants. 
They  answered  the  bill,  admitting  most  of 
the  facts  set  up  by  appellees,  but  denying 
that  complainants  bad  any  interest  In  tbe 
lands. 

B.  B.  Barren,  for  appellants.  W.  OL  Mc- 
Lean, for  appellees. 

TRULY,  J.  Section  1643  of  the  Code  of 
1892  establishes  a  perfectly  plain  rule  of  In- 
heritence.  By  it  tiie  right  of  representatlou 
Is  accorded,  ammg  collaterals,  only  to  the 
descendants  of  brothers  and  tiaten  of  the 
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Intestate.  But  among  more  remote  relatives 
tbe  cltDfiest  In  degree  take,  as  a  class,  per 
OAplta,  to  the  exclusion  of  all  others.  The 
rule  is  accurately  stated  in  24  Am.  &  Eng. 
Kac.  ot  Law  (1st  Ed.)  p.  384,  as  follows:  "It 
Is  only  In  a  very  few  states  that  the  right 
of  representation  does  not  seem  to  be  re- 
stricted, but  to  extend  to  descendants  of  col- 
lateral relatives  generally.  In  some  states, 
by  express  provisions  to  that  effect,  no  rep- 
resentation Is  admitted  among  collaterals 
after  brothers'  and  sisters'  children;  and  In 
other  states  this  right  Is  restricted  to  the 
descendants  of  brothers  and  sisters.  The  ef- 
fect of  these  provisions  Is  to  limit  or  quali- 
fy the  right  of  representation  among  col- 
laterals, so  that,  in  the  case  of  succession  by 
relatives  farther  removed  from  the  Intestate 
than  those  of  the  cases  excepted,  they  can 
take  only  in  their  own  right  ss  next  of  kin, 
per  capita.  •  •  •  So,  where  one  dies  In- 
testate, leaving  uncles  and  annts  and  the 
children  of  other  deceased  uncles  and  aunts, 
the  former  take  to  the  exclusion  of  the  lat* 
er."  See  cases  from  many  states,  there  dt* 
ed,  which  folly  support  the  text 

The  right  of  heirship  Is  established  by  the 
circumstances  existent  at  the  date  of  the  in- 
testate's death.  In  the  case  at  bar,  at  the 
date  of  the  intestate  Green's  death,  he  left, 
surviving,  one  uncle,  two  aimts,  and  several 
cousins,  descendants  of  aunts  who  had  died 
in  the  Intestate's  lifetime.  Under  this  state 
of  facts,  the  surviving  aunts  and  uncles  took 
to  the  exclusion  of  his  cousins.  The  com- 
plainants were  excluded  by  this  law. 

The  Judgment  is  affirmed. 

(83  Miss.  IK) 

BOABD  OF  SUPBS  OF  CHOCTAW  COUN- 
TY T.  HUOHBS,  Chancery  Clerk. 

(Supreme  Court  of  Missisaippi.   Dec.  14,  1903.) 

COUNTIES— SUPPLIES— DUTY  OP  BOARD  OF  SD- 
PBRVISOHS— AUTHORITY  OF  COURT. 

1.  Under  Oode  1892,  S  296,  providing  that  the 
board  of  supervlBora  shall  properly  furnish  tbe 
courthouse,  and  supply  all  county  offices  with 
necessary  record  books,  stationery,  furniture, 
and  other  necessary  articles,  and  shall  provide 
for  the  safe-keeping  of  all  tbe  records  of  the 
chancery  clerk's  office;  and  section  926,  author- 
ising the  chancery  courts  to  make  allowance  to 
the  clerks  thereof  of  all  needful  sums  for  sup- 
plying the  offices  with  necessary  stationery,  fur- 
niture, books,  etc.,  and  for  tbe  safe-keeping  of 
the  books  and  papers— the  board  of  supervisors 
must  furnish  the  things  necessary  for  tiie  chan- 
cery clerk's  office,  and  on  the  board's  failure  so 
to  do  the  chancery  court  can  only  provide  for 
the  necessary  things  which  peculiarly  belong  to 
the  proper  adminiBtration  of  the  chancery  court. 

2.  Under  Code  1892.  S  926,  authorizing  the 
circuit  and  chancerr  courta  to  make  allowancea 
to  the  clerks  for  all  needful  sums  for  supplying 
the  offices  with  stationeiy,  furniture,  hooka,  and 
other  things  necessary  for  the  same,  tbe  clerk 
should  request  the  court  to  make  the  allowance 
for  the  purchase  of  the  necessary  things,  and 
tlie  court  should  then  direct  the  clerk  as  to  what 
he  should  procure,  and  limit  the  amount  to  be 
expended,  and  the  clerk  should  not,  io  the  first 
tnstance,  buy  articles  needed,  and  then  request 
thfl  court  to  assent  thereto. 


Appeal  from  Chancery  Court,  Choctaw 
County;  A.  M.  Byrd,  Chancellor. 

Proceedings  by  Jesse  Hughes,  chancery 
clerk,  for  an  allowance  by  the  chancery  court 
of  Choctaw  county  of  a  claim  for  shelving 
procured  by  the  clerk  for  his  records.  From 
a  decree  allowing  the  claim,  the  board  of 
supervisors  of  the  county  appeal.  Reversed. 

Jesse  Hughes,  chancery  clerk  of  Choctaw 
county,  needed  some  additional  shelves  for 
his  records  of  deeds.  At  the  October,  1901, 
meeting  of  the  board  of  supervisors  oue  Hef- 
lln  was  employed  to  put  In  the  shelves  needed 
for  (7.60.  Hefiln  delayed  tbe  work,  and  at 
the  December  term,  1901,  the  clerk  brought 
tbe  matter  before  tbe  board  again,  and  show- 
ed that  the  work  had  atill  not  been  done. 
But  nothing  more  was  done  about  it  at  that 
time.  On  Decembn:  25th,  and  at  other  times, 
tbe  clerk  spoke  to  Individual  member^i  of 
the  board  about  it,  and  got  two  members 
t<^tber,  who  discussed  it  with  him.  At 
each  dlBcnssion  they  would  tell  him  that  a 
man  was  employed  to  do  the  work.  Some 
time  after  the  26tli  of  December,  1901,  Mr. 
Barron,  a  member  of  the  board,  asked  the 
clerk  to  give  them  until  the  16th  of  January 
to  have  the  work  done,  to  which  tbe  cleik 
agreed.  The  work  was  not  done  on  the  16th 
of  January,  1902,  and  on  the  17th  of  January 
the  clerk  wired  SL  L.  Sykes,  the  representa- 
tive In  this  state  of  the  Walker,  Evans  & 
Cogswell  Company,  and  Mr.  Sykes  came  to 
Ackerman  at  once,  and  made  a  contract  with 
Mr.  Hughes  to  furnish  the  shelving  at  a  cost 
of  ^11.80,  delivered.  Tbe  shelving  furnish- 
ed Is  of  good  quality.  It  seems,  and  the  court 
found  the  price  agreed  upon  to  be  reasonable. 
The  clerk  says  that  shelf  room  was  needed 
for  from  eight  to  ten  books,  but  that  the 
shelving  Hefiln  would  have  made  for  $7.B0 
would  have  been  ample.  Tbe  accotmt  was 
presented  to  the  board  at  the  June,  1902; 
meeting,  and  rejected;  and  it  was  again  re- 
jected at  the  August  term.  No  appeal  was 
taken  from  the  Judgment  of  the  board  dis- 
allowing It  It  was  presented  to  the  chan- 
cellor at  the  September,  1902,  term  of  the 
chancery  court  of  Choctaw  county  for  the 
Second  District  thereof,  by  motion.  The 
members  of  the  board  of  supervisors  appear- 
ed, and  objected  to  its  allowance  by  the  chan- 
cellor, but  it  was  allowed.  From  the  decree 
allowing  tbe  claim  the  members  of  the  board 
appealed. 

Section  296  of  the  Code  of  1S92  Is  In  the 
following  words:  "The  board  of  supervisors 
shall  provide  tor  properly  furnishing  tbe 
court  house  and  for  supplying  all  county  of- 
fices with  necessary  record  books,  stationery, 
seals,  presses.  Iron  safes,  tables,  chairs,  fur- 
niture and  all  other  necessary  articles,  and 
shall  provide  the  chancery  clerk's  ofQoe  with 
a  copy  of  the  field  notes  of  the  United  states 
survey,  transcripts  of  records  of  other  coun- 
ties which  relate  to  or  affect  titles  of  prop- 
erty in  its  county,  the  original  entries  of  land 


Digitized  by 


Google 


BOABD  OF  8UP*BS  t.  HUGHB& 


426 


Rod  tbe  Mcenary  township  maps,  and  pro- 
ride  t€a  the  safe  and  orderly  keeplnc  of  all 
tbe  reanda  thereof,  and  shall  make  all  need- 
ful allowancea,  payable  oot  of  the  oonnty 
treasury,  tbwefor;  and,  on  the  order  of  tbe 
drcalt  court  or  the  chancery  court,  shall  al* 
low  sums  expended  for  supplying  the  offices 
and  court  rooms  with  all  such  necessary  ar^ 
tlclea;  but  an  allowance  shall  not  be  made 
tot  printing  In  record  books,  of  conveyances, 
nor  for  stationery  for  stent^ropbera." 

Section  92i6i  "Allowance  for  Stationery, 
etc.— ^be  circuit  and  chancery  courts  shall 
make  allowance  to  the  clerks  thereof  of  all 
needful  sums  for  supplying  the  offices  and 
conrt-rooma  wtth  necessary  statiouery,  fui^ 
nlture,  bo<A»,  preases,  aeals.  and  other  things 
neceaaafy  for  the  aame,  and  for  tbe  safe 
keeping  of  the  books,  records,  and  papers  be- 
loivlng  thereto;  and  such  allowance  shall 
be  certified  to  tbe  board  of  superrlsors." 

WnL  Wllllam%  Atty.  Gen^  and  DaaM  A 
Dobbs,  for  appelhtnt  Hnghston  ft  Beawrliji^ 
fbr  aHWilee, 

WHITFIELD,  C.  J.  Tbe  board  of  super- 
visors Is  the  general  representative  of  the 
county  In  all  flscal  matters.  This  has  been 
Its  character,  and  this  Is  Its  function,  time 
out  of  mind,  under  our  sjratem  of  govem- 
meat  Under  section  296,  supra,  it  la  made 
its  dnty  primarily  to  famish  the  courthouse 
and  every  connty  office  therein  with  every- 
thing needed  for  tbe  courtroom  or  for  said 
offices.  Primarily,  It  is  tbe  dnty  of  said 
board,  therefore,  to  fnmish  the  courtroom 
and  tbe  chancery  clerk's  office  with  even 
those  things  which  the  chancellor,  under  sec- 
tion 826,  may  order  the  chancery  clerk  to 
pnrchase  as  necessary  for  the  courtroom  and 
tbe  chancery  clerk's  office  under  that  section. 
But  there  is  a  class  of  things  vrblch,  if  the 
board  of  supervlsoTs  do  not  furnish,  the  chan- 
cellor may  order  the  chancery  clerk  to  pro- 
enre;  and  that  class  of  things  embraces  those 
enumerated  In  section  926,  which  are  "neces- 
sary stationery,  furniture,  books,  presses, 
seals,  and  other  things  necessary  for  the 
same  [that  Is,  other  things  of  the  same  kind], 
and  for  the  safe  keeping  of  tbe  books,  records 
and  papers  belonging  thereto."  The  phrase 
"books,  records  and  papers  belonging  there- 
to"— that  is,  belonging  to  the  chancery  clerk's 
office  and  the  courtroom  in  tills  case— means 
•och  '*books,  records,  and  papers"  only  as 
belong  to  the  court  at  a  chancery  court;  such 
as  are  needed  and  used  by  the  court  or  the 
clerk  in  matters  pertaining  to  tbe  procedure 
and  business  of  the  chancery  court  as  such— 
u,  for  example,  all  the  various  dockets;  all 
the  flies,  with  the  papers  in  the  case,  of  every 
description ;  all  minute  books;  books  for  final 
record  of  decrees;  all  books  containing  the 
vacation  acta  of  the  cleik,  etc.  These  "books, 
records,  and  papers"  belonging  to  the  said 
office  and  tbe  said  court  and  tiiese  only,  are 
those  'for  the  aafe-keei^g"  of  which  tbe 
chancellor  may  make  an  allowancst.  The  lar- 


ger part,  perhaps,  of  *M3ie  books,  records,  and 
papers*'  kept  In  the  chancery  clerk's  office, 
ate  1M>ka,  recwds,  and  papers"  of  a  wholly 
different  kind,  with  which  the  chancery  court, 
as  a  court  has  nothing  to  do.  For  example, 
tbe  assessment  rolls  of  the  oonnty;  tbe  rec- 
ords containing  the  minutes  and  proceedlnga 
of  tbe  board  of  aopervlsora;  all  petitions  of 
every  kind  the  law  authorizes  to  be  presented 
to  the  board  of  supervisors,  with  ail  papers 
relating  thereto:  the  record  books  containing 
the  record  of  conveyances  of  land  In  tbe  coun- 
ty; and  various  other  hooka,  records,  and 
papers  belonging  to  the  office  of  chancery 
clerk,  of  which  tbe  clerk  Is  the  proper  cus- 
todian in  his  capacity  as  clerk  of  the  board 
of  supervisors  and  county  auditor.  Bee  aec- 
tion  1991  (3)  (hb)  and  secUon  327  of  the 
Ciode  of  1892.  This  latter  class  of  "booka, 
records,  and  papers"  constitutes  those  for  the 
safe-keeping  of  which  the  board  of  supeiv 
visors  alone  can  provide.  In  short  the  dis- 
tinction is  between  that  class  of  books,  rec- 
ords, and  papers  which  belong  peculiarly  and 
properly  to  the  administration  of  all  the  busi- 
ness of  the  chancery  court  as  such,  on  the 
one  hand,  and  all  books,  records,  and  papers 
not  so  pertaining  to  tbe  administration  of 
the  affairs  of  the  court  as  such,  od  the  othw 
hand.  Both  of  these  classes  of  books,  rec- 
ords, and  papers  the  board  of  supervisors  la 
under  tbe  primary  duty  to  provide.  If  it 
falls  to  provide  the  former  kind  of  the  two 
just  mentioned,  then  the  chancery  court  may 
order  the  clerk  to  supply  them.  If  it  fails  to 
supply  the  books,  records,  and  papers  of  tiie 
second  kind  Just  mentiooed,  tbe  chancery 
court  has  no  power  to  order  the  clerk  to  sup- 
ply tbem.  It  is  only  In  tills  way  that  sectl<ms 
296  and  926  can  be  harmonised.  Bnt  this 
construction  does  harmonize  them,  and  Is 
clearly  tbe  correct  construction.  The  Legis- 
lature did  not  Intend  by  section  926  to  give 
either  the  circuit  or  the  chancery  court  iwwer 
to  provide  for  the  safe-keei^ng  of  any  other 
books,  records,  and  papers  than  those  which 
peculiarly  and  properly  pertain  to  the  admin- 
istration of  the  bnslness  of  such  courts  re- 
spectively. Provision  for  the  safe-keeping  of 
all  other  books,  records,  and  papers  the  law 
committed  to  the  board  of  supervisors,  the 
general  county  agent  in  such  matters. 

One  other  observation:  It  is  perfectiy  clear 
that  the  procedure  under  section  926  should 
be  as  follows:  The  clerk  should  request  the 
chancery  court  to  make  the  allowance  for  the 
purchase  of  such  receptacles  as  might  be 
needed  "for  tbe  safe-keeping,**  etc.  The 
chancellor  should  act  on  this  request  and 
direct  the  clerk  as  to  what  he  should  pro- 
cure—that is,  what  shelves,  etc.— limiting  also 
the  amount  to  be  emended.  After  tbe  clerk 
shall  have  made  the  purchases,  he  should  re- 
port tiie  same,  with  the  sums  expended,  to 
the  chancellor,  who  should  then,  if  he  finds 
tbem  correct  approve  the  allowance^  It  is 
not  for  the  clerk,  in  the  first  instance,  to  boy, 
and  for  the  chancellor  simply  to  aaasnt  to 
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this  action  of  the  clerk.  The  law  Intends  that 
the  chancellor  shall  exercise  his  dlscretioa  as 
to  what  articles  should  be  twught,  and  as  to 
what  prices  shall  be  paid,  and  we  think  the 
statate  means  that  the  chancellor  must  do 
both  before  the  clerk  Is  empowered  to  make 
the  purchases  at  all;  otherwise  the  clerk  will 
be  invested  with  the  discretion  which  the  lav 
committed  to  the  chancery  court  alone.  In 
this  case  nearly  the  whole  of  the  bill  is  for 
roller  shelves,  designed  to  contain  books  in 
which  are  recorded  land  conveyances;  In 
other  words,  records  not  pertaining  peculiarly 
to  the  bnslness  of  the  chancery  court  as  such. 
Again,  the  chancellor  did  not,  in  this  case, 
first  direct  the  cleil^  what  "needful  things  to 
,  purchase  for  the  safe-keeping,"  etc.,  nor  fix 
the  price  to  be  paid.  The  clerk  acted  on  his 
own  inltlatlTe,  without  any  authority  so  to 
do.  The  case  of  Jones  t.  Board  of  Snper^ 
visors  Lee  County  (Miss.)  12  South.  841,  does 
not  conflict  with  these  Tlews.  The  issnes 
here  involved  were  not  there  considered. 
The  chancellor  there  had  "recommended  the 
allowance  to  the  board  of  supervisors,  ask- 
ing them  to  make  the  allowance.'*  We  simp- 
ly held  that,  where  the  chancellor  has  ex- 
ercised the  power  conferred  by  section  926, 
the  only  object  of  the  reference  by  him  of 
the  allowance  he  has  already  made  Is  to  give 
the  board  notice  of  the  amount  for  vriAch  the 
law  requires  it  In  such  case  to  Issue  Its  war- 
rant. We,  In  that  opinion,  three  several 
times  Indicated  that  we  were  not  exprmsing 
any  opinion  as  to  whether  the  account  was 
a  proper  one;  saying,  "If  the  account  was 
proper,"  etc.  We  held  nothing  as  to  whether 
It  was  or  was  not  a  proper  allowance  for  the 
chancellor  to  make,  for  It  was  not  Involved. 
It  follows,  necessarily,  that  the  decree  must 
be  reversed,  and  the  petition  dismissed. 
So  ordered. 

<a  HlH.  102) 

ABBAT  V.  BOARD  OF  LBVBE  COM'RS. 

(Supreme  Court  of  Mississippi.  Dec  21,  1903.) 

STATOnS— RB-RNACTHBNT—RBPaAXj-CON. 
TINUINQ  GLAUSES. 

1.  Acta  March  16. 1886,  p.  102,  c.  S9,  |  8,  im- 
posing a  privilege  tax  on  aaloona  and  general 
stores  engaged  in  selling  liquors,  for  the  t>enefit 
of  the  board  of  levee  commisaioaerg,  having 
been  re-enacted  as  a  part  of  Acts  1894,  p.  77,  c. 
78,  relating  to  the  same  subject,  the  rqieal  of 
such  section  in  the  orlgiaal  act  did  not  ter- 
minate liabilities  thereunder;  the  re-enactment 
b^g  construed  as  a  continuation  of  the  orig- 
inal act 

Appeal  from  Circuit  Ooort;  Tunica  (Tonnty; 
Bam  O.  Coot,  Judge. 

Action  by  the  board  of  levee  commission- 
ers against  R.  F.  Abbay.  From  a  Judgment 
in  favor  (tf  plaintiff,  d^endant  appeals.  Af- 
firmed. 

Section  8,  c.  30,  p.  102,  of  the  Acta  of  1886^ 
pxoTldea  "that  for  the  .purpose  of  paying 


off  said  last  named  bonds  and  coupons,  and 
then  any  other  l^al  liability  or  Indebtedness 
of  said  board,  a  tax  or  privilege  is  hereby 
levied,"  and  gives  a  list  of  prlvile^  taxes 
levied— among  others,  one  on  persons  selling 
vinous  or  spirituous  liquors  in  lees  quanti- 
ties than  one  gallon,  $100;  and  on  each  store 
where  the  stock  exceeds  f2,000,  $10.  In  1894 
the  Legislature  passed  another  act  (Laws 
1804,  p.  77,  c.  78),  which  provided  that  "sec- 
tion 3  of  an  act  approved  March  16,  1886,  en- 
titled an  act  to  amend  an  act  to  Incorporate 
the  board  of  levee  commissioners,  tor  the 
Yazoo-Mlssisslppl  Delta,  and  for  other  por- 
poses,  be  and  the  same  is  hereby  repealed." 
The  second  section  of  the  act  of  1894  is  an 
exact  copy  of  the  third  section  of  the  act 
of  1886.  except  that  in  it  there  are  69  priv- 
ilege taxes  levied,  when  only  28  were  levied 
In  1886,  but  the  privileges  on  saloons  and 
general  stores  are  the  same  In  each  act. 
In  1891  R.  F.  Abbay,  appellant,  was  engi^ed 
in  selling  vinous  and  spirituous  liquors  In 
less  quantities  than  one  gallon  in  said  levee 
district,  and  did  not  pay  this  privilege  tax; 
and,  beginning  in  1803,  he  ran  a  general 
store  in  said  district,  and  did  not  pay  the 
privilege  tax  levied  for  same.  In  May,  1903, 
the  board  of  levee  commissioners  for  the 
Yazoo-Mlsslssippi  Delta  brought  the  suit  In 
this  case  against  Abbay  to  recover  these 
several  privilege  taxes,  and  100  per  cent, 
damages,  as  provided  by  statute.  There 
were  10  counts  In  the  declaration.  The  first 
was  for  $200,  double  the  levee  privilege  tax 
dn  dramshops  for  the  year  1891.  The  second 
was  for  the  privilege  tax,  and  100  per  cent, 
thereon,  for  the  year  1893,  on  the  store. 
The  other  counts  were  each  for  |20  for  the 
privilege  taxes  and  penalties  for  each  enc- 
cesslve  year  thereafter.  Tne  whole  amount 
sued  for  was  $306,  and  the  suit  was  brongbt 
in  the  circuit  court  of  Tunica  county.  De- 
fendant, Abbay,  demurred  to  the  first  two 
counts  In  the  declaration  on  the  groimd  that 
the  act  of  the  Legislature  of  1886,  8  3,  was 
repealed  by  the  tjegislature  of  1894,  and 
therefore  no  action  can  be  brought  to  recov- 
er the  privilege  tax  and  penalty  which  ac- 
crued under  said  act  To  the  other  counts 
he  demurred  on  the  ground  that  the  agigre- 
gate  amount  therein  sued  for  was  not  with- 
in the  Jurisdiction  of  the  circuit  court  It 
being  only  $86.  The  court  overruled  the  de- 
murrer. Defendant  declined  to  plead  far- 
ther, and  final  jndgment  was  rendered 
against  him  for  the  total  amount  sued  for. 
From  that  Judgment,  he  annals. 

F.  A.  Montgomery,  Jr^  tor  appellants  J. 
T,  Lowe,  for  appellee. 

OALHOON.  J.  23  A.  ft  B.  Sincy.  Law  (lat 
Ed.)  619,  516;  Auding  r.  Levy,  07  MIsa.  6Q, 
60.  34  Am.  Rep.  435. 

.Affirmed. 
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m  Miss.  120) 

GBEBNWOOD  LODGB.  Na  135,  A.  F.  *  A. 
H.  T.  PBIEBATSCH. 

<Sapnaw  Cottrt  of  Mississippi.   Dec  21,  1903.) 

PROmSSORT  NOTB-WHAT  C0N8TIT0TM— 
STOCK  CBRTIFICATB. 

1.  A  certificate  reciting  tliat  A.  is  the  holder 
of  10  $10  shares  Of  n<HiaBsesaable  stock  in  * 
certain  lot  cooTeyed  to  •  Masooic  iodgft,  aod  In 
the  lodge  bnllding  thereon;  that  the  stoclc  is 
to  be  iwid  to  him,  his  heirs  or  assigns,  with  10 
per  cent  interest  per  annum,  ana  when  the 
stock  is  fnlly  paid  the  certificate  la  to  be  sur- 
rendered to  the  lodse  by  the  holder  thereof  and 
destroyed;  that  if  the  certificate  is  assigned  the 
lodge  shall  be  notified  within  30  days,  with  the 
full  name  and  address  of  the  assignee,  or  else 
the  assignment  is  to  be  void;  that  the  lodge  re- 
serres  the  right  to  pay  off  and  take  op  the  cei^ 
tlficate  at  any  timo  on  60  days'  notice;  and 
that  the  certificate  shall  be  payable  In  10  years 
from  date— is  a  promissory  note,  under  Code 
1892,  i  8S02,  providing  that  every  promise  In 
writing  whereby  any  person  or  body  [wlltic  or 
corporate  promises  to  pay  a  mm  of  money,  or 
aekoowledgea  the  same  to  be  doe,  shall  be  deem- 
•d  a  DnHnisBOiT  note,  and  Um  sam  therein  meo- 
tlonea  shall  be  deemed  to  b«  da*  to  the  ^ayee 
or  his  as^gna. 

Appeal  from  Circuit  Court,  Leflore  County; 
F.  B.  I^kin,  Judge. 

Action  on  a  certlflctfte  of  stock  by  Max 
Pilebatach  against  the  Greenwood  Lodge,  No. 
135,  A.  F.  &  A.  M.  Judgment  for  plaintiff, 
and  ilefendant  appeals.  Affirmed. 

In  the  court  below  a  Jury  was  waived,  and 
the  case  submitted  to  the  court  for  trial. 
Plaintiff  introduced  the  certificate  of  stock 
sued  on,  which  la  as  follows: 

'Tbls  is  to  certify  that  Max  Prlebatsch  Is 
tin  bolder  of  10  ten  dollar  shares  of  non- 
asMSsable  stock  In  the  lot  or  parcel  of  land 
eonreyed  to  the  Greenwood  Lodge  No.  135 
A.  F.  *  A.  M.  by  Mary  V.  Allen  and  J.  K. 
Allen  and  recorded  on  page  331  of  book  12 
of  records  of  deeds  of  Leflore  county  Mis- 
sissippi, reference  to  which  Is  made  a  part 
hereof,  and  in  the  lodge  building  erected 
thereon;  and  that  said  stock  Is  to  be  paid 
to  tbe  said  Max  Prlebatsch  or  his  belrs  or 
assigns  wltb  ten  per  cent  Interest  p»  an- 
num nntll  paid  by  said  lodge,  and  when  the 
said  stock  wltb  interest  Is  fully  paid  then 
this  certlflcata  Is  to  bs  snrrendered  to  saftt 
lodge  by  fbe  boldtf  taemof  and  tbe  sams  de- 
stroyed. 

"If  this  certificate  Is  assigned  the  said 
lodge  shall  be  notified  of  the  same  within 
flilrtj  days,  with  foil  name  and  address  of 
tbe  Bsslipiee  or  else  said  assignment  shall  be 
Told;  and  said  lodge  hereby  reserves  the 
ilgbt  to  pay  off  and  take  up  this  certificate 
at  any  time  on  rixty  days  notice,  and  tbe 
same  shall  be  payable  within  ten  yean  from 
ttie  date  thereof.  Partial  payments  not  less 
than  the  aceamnlated  Interest,  may  be  made 
at  any  time  and  tbe  same  shall  be  credited 
hereon." 

And  the  act  of  the  Legislature  approved 
AprU  10,  1871  (Laws  1871,  p.  63%  6.  201).  in. 
cerponting  the  Qraod  Lodge  of  Free  and 


Accepted  Masons,  of  which  tt  was  agreed 
that  defendant  was  a  member.  There  was 
no  oOier  evidence  Intmdnced  by  dther  par- 
ty. 

Gwln  A  Mounger,  ton  appdlanL  &  B. 
Ooleman,  for  appellee. 

TRULY,  J.  The  paper  sued  on,  denom- 
inated a  "certificate,"  Is  a  perfectly  plain 
written  engagement  to  pay  a  certain  sum  of 
money,  absolutely  and  unconditionally,  with- 
in a  specified  time.  It  contains  all  the  requi- 
sites of  a  promissory  note.  2  Am.  ft  Eng. 
Bne.  Law  (1st  Ed.)  814;  Code  1893;  I  85031 
Tbe  names  of  the  maker  and  of  tbe  payees 
tbe  amount  ot  money  promised  to  be  paid, 
the  rate  of  Interest  which  it  bears,  the  data 
at  which  It  is  to  be  paid,  the  consideration 
for  which  tt  Is  given,  all  appear  on  the  face 
of  the  instrument  The  understanding  and 
tbe  agreement  of  tbe  parties  is  apparent;  and 
the  record  suggests  no  reason  why  the  appet 
lant  should  be  relieved  from  Olscbargiiig  Itt 
obligation. 

Affirmed^ 


BO  WAK  t. 


CR  Hiss.  40 


(Supreme  Court  of  Misaiasippl.  Dec  12,  1903.) 

PARTKBRSHIF  —  ACGOCTNTmO  —  UETHOD  tXW 
8T  ATI  NO-ADOPTION  OF  KSTIIIATBS-CRBDITS 
—DEBITS  —  SXPBNSB  ACCOUNT— IMTBRBST^ 
WHEN  AIX0WED-APFBAL-C08TS-H0W  AD- 
JUSTED. 

1.  Though  the  accounts  of  a  partnership  ar« 
in  such  coDfusion  that  a  perfectly  accurate  ac* 
count  cannot  be  stated,  an  accounting  may  ner- 
ertheless  be  had  by  one  partner  against  lib» 
other,  where  the  latter  is  responsible  for  the 
condition  of  things. 

2.  On  a  partnership  acconnting,  evidence  ex- 
amined, and  Acid  to  show  that  certain  lands 
were  not  partnerdilp  Unds. 

8.  In  a  suit  for  partnership  accounting,  where 
for  a  number  of  years  no  expense  account  was 
kept  by  one  defendant,  and  the  one  which  he 
did  keep  after  that  time  was  not  correct  or  re- 
liable, it  was  proper  for  the  chancellor  to  adopt 
as  the  basis  of  the  cost  of  conducting  tbe  busi- 
ness, whidi  was  mannftictorlng  lumber,  the  tea. 
tlmony  of  experts  <m  the  subject,  and  to  add  to 
their  estimate  all  of  the  expenses  of  tbe  busi- 
ness that  could  be  satisfactorily  shown,  and 
ascertain  the  profit  or  loss  from  the  gross  pro- 
ceeds  of  the  sales. 

4.  In  a  suit  for  partnership  accounttng,  tt  was 
proper  to  credit  a  psrtner  with  sAoneys  ot  Us 
that  were  shoihi  to  have  gone  Into  the  firm 
business. 

5.  In  a  sntt  for  partnership  accounting  ft  was 
proper  to  direct  the  cost  of  manufactunng  lum- 
ber to  be  based  on  the  estimates  of  mlU  ei- 

Eerts,  where,  from  the  state  of  the  accounts 
ept,  there  was  no  other  method  at  estimating 
such  cost. 

6.  Money  borrowed  on  a  firm  note  and  used  In 
the  firm  busineBB  cannot  be  eharg»d  against  a 
partner  in  the  accounting. 

7.  Money  paid  for  insurance,  on  firm  projKrty 
should  be  allowed  on  a  partnerahip  expense  ao- 
ooant  in  the  final  accounting. 

8.  Money  paid  for  land  tot  a  partnership 
should  be  allowed  as  a  credit  on  the  firm  ex- 
penae  account  on  tbe  final  accounting. 


1 4  fles  Fartsarsbln  m,  Ifc  OseL  Dlft 
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9.  There  should  be  oo  allowance  for  a  watch- 
man on  a  partnership  accounting  where  watch- 
men were  included  in  the  estimate  of  the  ez- 
pwts  who  testified  in  respect  to  the  cost  of  ioan- 
nfactariog,  and  on  whose  testimony  the  ae- 
connting  was  baaed. 

10.  Notes,  the  proceeds  of  which  were  receiv- 
ed b?  a  &rm,  and  which  were  paid  by  the  firm, 
should  not  be  charged  to  an  individual  partner 
on  the  final  accounting, 

11.  Where  certain  Items  of  machinery  for  a 
partnership  were  paid  for  with  money  borrow- 
ed by  the  firm,  the  amount  thereof  should  not 
be  credited  to  a  partner  as  capital  contributed 
by  him  on  his  final  accounting. 

12.  On  a  partnership  accounting  the  cost  price 
of  the  property  in  the  hands  of  the  receiver 
ahoald  not  be  credited  against  the  gross  amount 
of  the  sales,  where  the  accounts  were  taken 
upon  the  theory  tiiat  the  amounts  paid  for  the 
partnership  proper^  were  charged  against  the 
gross  sales. 

13.  On  a  partnership  accounting.  Items  for  re- 
paira  and  other  expenses  were  properly  dis- 
allowed on  the  expense  accoant  where  the  esti- 
mated expense  account  on  which  the  acconnt 
was  hued  Inclnded  a  margin  for  incidental  ex- 

KQses  not  included  in  the  itemization  of  the 
:ger  actual  expenses,  such  as  insurance,  taxes, 
express,  timber,  hauling,  etc.,  and  to  have  su- 
peradded the  incidental  items  of  expense  wonld 
manitestlr  show  an  inctvrect  balance. 

14.  Lnmber  sold  to  a  partner  and  tliat  sold  to 
other  persons  and  charged  to  him  was  properly 
included  In  the  gross  amount  of  the  sales  of 
lnmber  fixed  by  the  master  on  the  final  ac- 
counting, where  such  sales  were  charged  to  the 
partner  as  snch  on  his  acconnt  rendered. 

'  IK.  The  amount  of  a  personal  check  by  a  part- 
ner to  pay  a  firm  debt,  which  was  applied  to 
the  debt,  was  properly  credited  to  that  partner 
on  the  partnership  accounting. 

16.  A  partial  payment  made  by  an  individual 
partner  on  a  firm  note  which  was  finally  taken 
np  by  the  firm  was  properly  credited  to  such 
partner  on  the  accounting. 

17.  Where  one  partner  erroneously  charged  his 
copartner  with  certain  firm  lumber  which  was 
used  for  the  partnership  business.  It  was  prop- 
er  to  correct  such  error  on  the  final  accounting 
by  crediting  the  charged  partner  with  the 
amount. 

18.  A  partner  who  borrowed  money  on  his  in- 
dividual note,  tarning  the  same  over  to  the 
firm,  which  made  nse  thereof,  and  who  later 
paid  off  the  note  himself,  was  entitled  to  have 
the  same  charged  to  the  firm,  with  legal  inter- 
est, on  the  final  acconnting. 

19.  Money  given  to  a  partner  for  the  payment 
of  firm  taxes  and  used  by  him  for  that  pur- 
pose need  not  be  charged  against  him  on  the 
flnal  accounting,  for.  If  so  charged,  he  should 
also  be  credited  therewith. 

20.  Cash  turned  over  to  the  receiver  by  a  part- 
ner should  be  credited  on  the  firm  expense  ac- 
connt on  the  final  accounting. 

21.  On  a  partnership  accountlpg  an  item  paid 
to  Dun's  Agency  by  the  firm  should  be  placed 
on  the  expense  account  as  a  credit  against  the 
grow  amount  of  sales. 

On  Suggestions  of  Elrror. 

22.  On  a  partnership  accounting  the  Supreme 
Court  will  render  a  final  decree,  and  not  remand 
the  cause  to  he  retried  for  newly  discovered 
evidence,  where  such  newly  discovered  evidence 
consists  merely  of  statements  to  the  effect  that 
one  partner  had  said  to  witness  that  there  was 
no  partnership,  which  evidence  was  merely  cum- 
ulative, and  the  testimony  taken  and  consid- 
ered on  that  issue  showed  by  a  great  preponder- 
ance that  there  was  a  partnership. 

SS.  On  a  partnersliip  accounting,  where  defend- 
ant denied  the  partnership,  which  necessitated 
the  tsUng  of  vohiminons  testimony  on  that  is- 
10^  wbl(£  was  determined  against  him  and  the 


determination  afllrmed,  and,  owing  to  his  unsat- 
isfactory method  of  keeping  the  firm  books, 
which  he  was  under  agreement  with  the  other 
partner  to  do,  a  great  mass  of  testimony  was 
necessitated  on  hundreds  of  controverted  items 
in  the  partnership  accoants  and  in  the  individ- 
ual accounts  of  the  partners  with  the  firm,  two- 
thirds  of  the  costs  of  the  appeal  should  be  ad- 
judged against  such  partnw. 

24.  On  a  partnership  accounting  no  interest 
should  be  allowed  where,  even  after  the  evi- 
dence was  In,  it  was  difficult  to  state  with  ac- 
curacy a  correct  partnership  account,  and  there 
was  no  point  during  the  whole  period  that  could 
be  equitably  fixed  as  the  time  when  interest 
should  he  charged,  as  the  accounting  shifted 
from  one  set  of  balances  to  another,  and  the 
first  report  of  the  master  was  set  aside  by  the 
cliancellor,  and  his  second  report  was  material- 
ly modified  on  both  sides  of  the  accounts,  and 
finally  the  balances  found  by  the  chancellor 
were  changed  by  the  Supreme  Court  on  apiteal, 
and  different  balances  directed  to  be  struck. 

25.  Although,  as  an  exception  to  the  geperal 
rule  that  interest  in  an  accounting  ttetween 
partners  is  not  allowed,  a  court  of  equity  may 
allow  interest  where,  in  view  of  the  pamcnlar 
facts  of  the  case,  it  is  jost  and  equitable,  such 
allowance  or  disallowance  Is  within  the  oiscre- 
tioa  of  the  court. 

26.  A  partner  cannot  be  allowed  statatory 
damages  on  the  amonnt  found  to  ba  dne  htm 
on  a  fuoal  acconnting,  where  the  decree  rendered 
for  falm  in  the  chancery  court  ia  rereroed  on  the 
other  partner**  appeaL 

Appeal  from  C!hancery  Court,  Copiah  Coun- 
ty; U.  0.  Conn.  Chancellor. 

Suit  for  an  accounting  by  B.  O.  Rowan 
against  H.  N.  Iamb.  From  the  decree  ren- 
dered, defendant  appeals,  and  complainant 
prosecutes  a  cross-appeal.  Reversed. 

Green  &  Green,  for  a^ellant  B.  N.  Mil- 
ler, for  appellee. 

JOHNSTON,  Special  Judge.  This  case  Is 
here  on  Lamb's  appeal  and  Rowan's  cron- 
ap[>eal  from  the  flnal  decree  of  the  chancor 
court  of  Copiah  county  settling  a  partnership 
accounting  between  Lamb  &  Rowan  and  pro- 
viding for  the  sale  of  the  partnership  pn^ 
erty.  On  April  3,  1889,  E.  A.  Rowan  began 
the  suit  In  the  chancery  court  of  Coplab 
county  for  a  partnership  accounting  and  for 
the  sale  of  the  property  belonging  to  the  firm 
of  Lamb  &  Rowan.  It  Is  stated  In  the  bill 
that  Rowan  and  Lamb  formed  a  partnership 
In  October,  1883,  for  the  purpose  of  carrying 
on  a  sawmill  business  In  Copiah  county  near 
the  town  of  Beauregard,  on  the  Illinois  Cen- 
tral Railroad,  and  that  tbey  afterwards  built 
another  sawmill  and  a  planing  mill  near 
Wesson.  The  business  was  discontinued  in 
the  year  1894,  though  there  was  no  formal 
dissolution  of  the  partnership.  It  is  averred 
in  the  bill  tbat  large  profits  were  made  In  the* 
business,  which  wns  conducted  directly  and 
Indirectly  by  Lamb,  and  that  on  accounting 
Lamb  would  owe  tbe  firm  not  less  than  $20,- 
000,  and  that  the  firm  would  be  largely  In- 
debted to  Rowan.  Lamb  denied  in  his  an- 
swer that  there  was  any  partnership  between 
himself  and  Rowan.  Pending  this  proceed- 
ing the  partnership  property  was  placed  In 
the  hands  of  a  receiver. 
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On  Uxe  bearing  of  the  cause  tbe  cbaocellor 
decreed  that  there  was  an  equal  partnership 
between  Bowan  and  Lamb,  as  alleged  In  the 
bill,  that  extended  to  both  sawmills  and  to 
the  jdanlng  mill,  and  referred  the  cause  to 
Hod.  Bobert  B.  Mayes,  as  a  master,  to  state 
an  account  between  each  partner  and  the 
firm,  and  also  an  account  showing  the  gross 
sales  of  tbe  lumber  aud  tbe  costs  of  manu- 
facturing the  lumber,  and  tbe  expenses  of 
tbe  business  of  the  firm.  The  chancellor  al- 
io dbrected  tbe  master  to  atate  an  account 
of  the  capital  contributed  to  tbe  partnership 
by  each  partner.  The  chancellor  held  that 
certain  books  of  account  kept  by  Lamb  were 
not  books  of  original  entry,  and  were  not 
admissible  In  evidence,  designated  as  "P  1," 
and  "P  2,"  and  a  book  called,  "Expense  Ac- 
count." An  account  which  had  been  ren- 
dered by  Lamb  to  Rowan  after  the  discontin- 
uance of  tbe  business  and  designated  "Bow- 
an account,"  showing  a  balance  of  $10,149.47 
against  Kowan,  was  held  as  admissible  as  an 
account  rendered  to  him  and  not  disputed  by 
htm.  And  a  book  called  "Lamb's  account" 
was  held  to  be  admlsBlble  In  evidence  as  be- 
ing a  statement  by  Lamb  against  hie  inter- 
est Tlie  ledgers  showing  the  sales  of  lum- 
ber and  four  small  memorandum  books  des- 
ignated as  A,  B,  C,  and  D,  were  held  to  be 
admissible  In  evidence.  Upon  these  books 
and  upon  a  great  mass  of  vouchers,  receipts, 
memorandums,  letters,  notes,  drafts,  and  ac- 
counts, and  the  voluminous  testimony  of  wit- 
nesses, filling  16  volumes  that  constitute  the 
record  In  the  case  tbe  master  proceeded  to 
state  the  accounts  as  directed  by  the  decree 
of  tbe  chancellor. 

Before  proceeding  to  a  review  of  the  ex- 
ceptions to  the  master's  report  a  brief  state- 
ment will  be  made  of  this  partnership  busi- 
ness. In  1883  Lamb  owned  and  bad  been  op- 
erating near  Beauregard  for  some  years  a  saw- 
mill which  is  called  in  the  record  "Mill  No. 
1."  This  burned  in  tbe  fall  of  1883,  and  in 
October  of  that  year  Rowan  and  Lamb  en- 
tered Into  a  partnership  agreement  as  equal 
partners  In  the  sawmill  business,  and  built 
near  Beauregard,  on  tbe  Hue  of  the  Illinois 
Central  Railroad,  what  Is  designated  In  the 
record  as  "Mill  No.  2."  This  mill  was  com- 
pleted and  put  In  operation  in  July,  1884. 
Tbey  afterwards  built  another  mill,  known 
as  "MIU  No.  3,"  about  four  miles  from  Wes- 
son, and  also  a  planing  mill  at  Wesson.  The 
machinery  of  mill  No.  1  went  into  mill  No.  2, 
and  tbe  engine  and  part  of  tbe  machinery  of 
mill  No.  2  was  afterwards  put  Into  tbe  plan- 
ing mill.  The  complainant,  In  compliance 
with  an  order  of  court,  filed  an  itemized 
statement  of  bis  claims  against  tbe  firm,  and 
subsequently  filed  a  revised  statement  of  ac- 
count, bringing  In  many  additional  Items. 
During  tbe  progress  of  the  accounting  Lamb 
filed  an  Itemized  statement  of  claims  against 
Bowan,  Including  a  large  number  of  items  of 
Indebtedness  never  chanced  to  Rowan,  and 
not  Included  In  an  account  rendered  to  Row- 


an shortly  before  this  suit  was  brought. 
Lamb  managed  the  mill  business  and  Rowan 
attended  to  the  money  matters  of  the  firm, 
raising  money  on  loans,  and  discounting  the 
firm  notes,  the  proceeds  of  which  he  turned 
over  to  Lamb  for  the  bu^ess.  Lamb,  by 
agreements  was  to  keep  a  correct  set  of  boolcs 
for  the  firm,  and  this  Rowan  thought  he  was 
doing.  Rowan  kept  no  books,  and  relied  up- 
on Lamb  to  keep  the  acco^unta  of  tbe  firm 
and  of  each  partner  in  a  proper  and  correct 
manner.  Tbere  was  no  settlement  of  afr 
counts  between  the  partners  during  the  en- 
tire existence  of  the  partnership.  The  books 
kept  by  Lamb  are  in  a  great  state  of 'con- 
fusion, and  were  Irregularly  and  not  cor- 
rectly kept,  with  tbe  exception  of  tbe  ledgers 
in  which  the  account  of  sales  were  kept,  and 
these  on  their  face  are  self-explanatory,  and 
substantially  reliable.  It  Is  Impossible  to 
state  from  these  books,  or  from  the  volumi- 
nous testimony  and  papers  in  the  case,  an 
account  showing  correctly  and  with  a  de- 
gree of  accuracy  the  capital  contributed  by 
the  partnera  to  the  firm;  and  It  Is  also  im- 
possible to  state  with  accuracy  an  account 
between  each  partner  and  the  firm,  nor  can 
an  accurate  account  be  stated  showing  the, 
net  profits  of  the  business,  l^e  record  indi- 
cates the  greatest  care  and  thought  that  has 
been  bestowed  upon  the  case  by  both  the 
master  as  well  as  the  chancellor,  assisted  by 
an  expert  accountant,  Mr.  B.  M.  Cook,  as 
well  as  the  able  connsel  far  tbe  reqwcttva 
parties  to  tbe  case. 

There  are  no  questions  of  law  involved  In 
tbe  face  of  any  difficulty,  and  tbe  contentions 
of  the  parties  arise  upon  a  vast  numbor.ofi 
exceptions  to  the  master's  report,  which  pre-  ■ 
sented  for  the  considerations  of  tbe  m4steB< 
and  the  chancellor  issues  and  questions  rof 
fact  arising  out  of  the  testimony.  Before  re- 
viewing those  various  exceptions,  a  second . 
preliminary  question  presented  by  counsel  for 
the  respective  parties  will  be  considered.  It 
is  contended  by  counsd  for  Lamb  that  a  bill 
for  an  accounting  cannot  be  maintained,  up- 
on tbe  grotind  that  there  was  no  partnership 
between  Rowan  and  Lamb;  and  upon  the 
further  ground  that.  In  view  of  the  confu- 
sion of  the  accounts,  a  correct  accounting 
cannot  be  had,  and  that  in  such  case  a  biU 
for  a  partnership  accounting  should  be  dts- 
mlwed.  Xt  Is  also  contended  that  the  claims 
made  by  Rowan  against  the  firm  are  barred 
by  tbe  statute  of  limitations.  We  concur  In 
the  conclusion  reached  by  the  chancellor  that 
there  was  a  partnership  agreement  entered 
into  by  tbe  parties  in  the  year  of  1883,  and 
that  it  extended  to  the  business  of  mill  No.  - 
3,  as  well  as  the  planing  mill.  While  it  is 
true  that  tbe  accounts  of  tbe  buslueas  are  in 
great  confusion,  and  that  a  perfectly  accurate 
account  cannot  I>e  stated  between  the  parties, 
it  is  equally  true  that  Lamb  Is  responsible  for 
their  condition  of  tbings,  and  we  thereforfr 
cannot  concur  with  the  contentions  of  coun- 
sel that  tbe  bill  should  be  dlsmlsaed  because 
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Of  Um  confnrifm  of  flie  accoimtB  of  Qie  flmo. 
nie  maater  and  chancellor  bave  wtnrked  out 
a  condoslon  opon  all  the  cTldenc^  and  aj^ 
parentlT  upon  the  only  attainable  evidence, 
that  approxlmatea,  as  near  as  poulble,  a  cat- 
net  bails  for  accounting.  Upon  a  careful 
review  of  alt  the  erldence  In  the  case  It  ap- 
pears fliat  the  basis  upon  which  tite  account- 
ing proceeded  Is  correct  and  that  the  bill  for 
the  accounting  was  properly  sustained  b7 
the  chancellor. 

The  statutes  of  limitations  did  not  run 
against  either  partner  in  respect  to  any  par^ 
nen^p  matters,  or  against  any  claim  that 
the  partner  had  against  the  Arm,  and  per- 
taining to  the  partnersh^  business. 

It  Is  objected  by  the  counsel  for  Lamb 
that  there  could  be  no  accounting  between 
tlie  pertn«B  for  the  reason  that  the  capital 
cmtiibuted  by  each  to  the  business  is  not  stat 
ed  and  reported  by  the  master  as  directed 
by  the  decree  of  the  chancellor.  This  was 
an  Interlocutory  matter,  and  fully  outlines 
the  power  of  the  chancellor  where  the  report 
of  the  master  came  to  be  heard.  The  chan- 
cellor found  in  fact  tlutt  this  was  an  equal 
partnership,  and,  -while  the  oact  amount  in- 
vested by  each  partner  Is  not  shown,  yet  It 
appears  with  reasonable  certainty  in  fact 
that  they  each  contributed  to  the  business 
in  about  equal  proportions.  Lamb  was  al- 
lowed $6,680.26  that  went  Into  the  construc- 
tion of  mill  Na  2.  The  account  rendered  to 
Bowan  abmnA  that  in  the  first  years  of  the 
partnoship  the  firm  was  largely  Indebted  to 
him.  Rowan  testified  that  be  bad  put  a  great 
dMl  of  money  into  the  partnership  of  which 
he  kept  no  account  and  which  tjamb  never 
credited  him  wltii.  Upon  this  whole  ques- 
tion the  nearest  approach  to  a  conclusion  Is 
to  accept  the  findings  of  the  chancellor  upon 
the  evidence  that  the  partnership  was  an 
equal  one,  and  to  treat  ttie  partners  as  they 
were  treated  the  chancellor  and  as  they 
treated  each  other^s  stan^Ung  open  equal 
terms  In  raq>ect  to  tlie  capital  of  the  firm. 

Obunsel  for  Bowan  presented  fbe  objection 
that  what  are  known  as  the  "Bennett  laikis" 
are  Incorrectly  Included  In  the  partnership 
lands  as  directed  to  be  sold  by  the  final  de- 
cree. When  .the  partnership  was  formed, 
Lamb  and  Bowan  each  owned  lands  near  the 
mills.  These  did  not  go  Into  the  partnership, 
but  were  retained  as  Individual  prc^erty. 
During  the  partnership  lands  were  bought 
by  Lamb  individually,  and  the  tttles  taken  in 
his  own  nam^  and  which  did  not  go  Into  the 
partnership.  Kowan  did  the  same  thing. 
And,  again,  lands  were  bought  by  the  firm, 
snd  the  titles  taken  In  ttie  names  of  the  part 
ners,  which  were  partnershbi  lands.  The 
Bennett  lands— about  820  acres—wov  bought 
by  Rowan,  and  the  titles  were  taken  In  his 
own  name.  Lamb  testified  that  they  are 
partnership  lands,  and  his  counsel  places  the 
claim  on  the  theory  of  a  resulting  tnwt. 
Bowan  testified  that  It  was  undentood  be- 
tween Lamb  and  himsdf  at  the  time  of  the 


purchase  that  they  were  his  lands,  and  the 
mill  was  to  get  the  timber.  Bowan  testified 
Hat  he  had  paid  neariy  all  of  the  purchase 
money,  and  closed  a  balance  of  almost  9360 
with  a  new  note  and  independent  secnritjr, 
which  he  has  since  paid  in  part  Lamb  does 
not  show  that  be  made  any  paymente  on 
the  Bennett  land  purchases.  Bte  did  pay 
with  money  of  the  firm  $800  to  Bennett  for 
timber  Cor  the  mill,  wbich  is  allowed  by  the 
master  on  the  expense  account  of  the  part- 
nership. This  is  distinct  ftom  the  land  mat- 
ter.  In  view  of  the  manner  In  which  the  ti- 
ties  to  the  dUEerent  lands  were  taken,  as 
above  stated,  and  In  view  of  the  evidence, 
the  conclusion  Is  warranted  that  the  Bomett 
lands  are  not  partnerridp  lands,  and  are 
not  properly  In  the  decree.  It  does  not  ap- 
pear that  these  lands  were  adjudicated  to  be 
partnership  lands,  but  are  indicated  In  the 
partnership  lands  directed  to  be  sold. 

We  concur  with  the  chancellor  in  his  con- 
clusion that  no  intaest  was  to  be  dm^ed  In 
the  partnership  seoounting. 

It  is  contended  for  Bovran  that  the  decree 
of  reference  should  have  directed  the  master 
to  charge  the  gross  sales  of  the  mtUs  on 
the  firm  account  and  to  require  Lamb  to 
have  eai^  item  of  the  expense  affimmtively 
In  accounting  for  the  eq?endltore  of  the  busi- 
ness. This  was  done  in  eftect  The  court 
directed  tiie  master  to  ascertain  the  gross 
amonnt  of  the  sales,  and  then  to  esthoate 
tbe  expense  of  manufacturing  the  lumber,  and 
to  add  such  items  of  expense  in  conducting 
the  business  as  wwe  dearly  ^wn,  and 
thus  ascertain  the  profit  or  loss.  In  respect 
to  the  personal  account  of  the  partners,  eacb 
was  to  be  credited  with. such  amounte  as 
he  contributed  to  tiie  firm,  and  tbe  chancel- 
lor eqiresBly  directed  tiiat  tbe  bmden  of 
proof  vras  to  be  iqtoa  each  In  the  establlsb- 
ment  of  his  claims  for  credits.  The  mastw 
proceeded  throughout  the  accounting  upon 
this  basis.  He  took  up  the  expense  account 
of  tiie  firm,  and  upon  the  testimony  of  the 
mill  experts  lie  made  an  estimate  at  the  mill 
cost  of  making  the  lumber,  whlcb  Is  shown 
by  the  sales  books.  To  this  he  added  the 
outside  expenses  of  the  buslneBS  so  far  as 
they  could  be  satisfactorily  ascertained.  Be 
then  took  up  Bowan's  account  and  charged 
him  with  the  balance  of  f 10,148.47,  shown  by 
the  account  rendered  to  Bowan  by  Lamb, 
asA  gave  Rowan  credit  for  all  items  of  credit 
which  ttie  evidence  showed  that  be  was  en- 
titled to.  He  then  took  up  Lamb's  account 
and  charged  blm  wltb  all  the  penonal  Items 
on  his  account  which  he  is  shown  to  be  en- 
titled to,  and  gave  him  credit  only  fbr  audi 
items  as  were  established  tiie  evidence. 
Everything  concerning  the  title  was  left  to 
be  settled  ,by  the  proof.  The  master  made 
a  report  which  was  set  aside  by  the  chan- 
cellor, and  the  cause  was  a^n  referred  to 
the  master  with  more  explicit  dlrectiona. 
which  are  entirely  correct  In  tbe  decree 
the  chancellor  directed  the  following  cred- 
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Its,  omitted  by  the  master,  to  be  made  on 

Rowan's  account: 

Dee.  rrtb,  1883.  Paid  to  Deaton  I  >G0  00 

Mar  23rd,  1884.   Beala  Loan   ITS  00 

Cadi    2  00 

Sflptembw  2nd,  1886.  Paid  to  Lamb   184  00 

Lumber  uaed  in  bam   160  00 

Paid  to  BexXoa   1,1U  » 

The   following  aggregate  amonnti  are 

shown  by  the  master's  final  report: 

Total  salM  of  lumber  ^,030  » 

Lumber  received  br  tbe  receirer   TOT  78 

One  wason  sold  by  the  receiver   47  50 

Three  yoke  of  oxen  and  wagon   230  M 

One  ox   7  00 

To  balance  due  receiver   1.8C8  n 

Total    1183.892  13 

Total  amount  ol  expraeaa   16l,S44  28 

Net  proflU   |  18,747  S 

Bowan'8  account,  as  shown  by  the  master's 
report,  Is  as  follows: 

Debit  balance  as  per  account  rendered....  f  X%Ut  *t 
Itema  not  Inclnded  la  tbe  account  rendered     8,209  08 

V  16,338  53 

Credits   11,456  29 

Balance  due  tbe  firm  I  4.M2  34 

EL  N.  Lamb  in  account  wltb  Lamb  & 
Bownn: 

Debits  I  8,6Ki  09 

Credits   •,639  as 

BaUitM  dne  to  Z^mb  ft  Rowan  |  t^46  84 

On  the  bearing  of  the  exceptlona  to  tbe  re- 
port fbe  ebanodlor  made  the  following  cor- 
seetlon  and  diancea  In  fhe  maat^s  report 
In  ecpenae  and  aoconnt: 

Total  neelpta  from  tales  of  Inmbw  as 

pOTted  by  tbo  Dwatar   |Ui,IB2  IS 

Laos  Items  on  reeelTar's  seeonnt...........     1,381 18 

|1U,0U  96 

Total  dlsbunaowots  as  per  ro> 

port   |164,eM  28 

Leas  Uams  en  reoalrar's  axMWtut     8,461  II 

1162,183  10 

Brror  In  the  amount  $2,191.40  ol 
uncollected  balance  in  the  re- 
port. It  ihould  be  82.919.40...  |     72S  00 

Attorney'!  feee  allowed   180  00 

Frelghta  additional  on  mv- 
chlneTy    U88S 

Paid  on  Orlffln  Umber   S68  00 

Paid  on  Weuoo  loU   1.684  H 

rrelgbt  allowaaces  on  lumbar 

trom  Hlea  book  0   1,SM  44 

  166.878  46 

Net  proflU  1 14,361  EO 

B.  A.  Rowan's  account;  as  corrected  by  the 
chanc^OT,  stands  thos: 

Total  debit*  per  master's  report  1 16,358  S3 

▲mount  paU  by  the  mill  to  Qrlflla.   68  00 

I  16,416  B3 

Total  eradlto  master's  report.   11,466  29 

Amount  due  to  Lamb  *  Rowan.. .„  |  4,960  84 

H.  N.  Lamb's  account  stands  aa  stated  by 
tbe  mastw. 

Bnlanca  dua  to  Lamb  ft  Rowan  |  84 

Ihe  accounts  were  placed  by  the  chancel- 
lor on  the  followiog  basis: 

K.  A.  Rowan  H  net  proSta  |  i,m  7S 

Lmm  balance  dva  Lamb  ft  Rowan   4,M0  14 

I  2,216  SI 

M.  N.  Lamb  U  net  proflU  |  7,176  7S 

I<Ma  balaae*  due  lAmb  ft  Rowan   2,146  84 

I  M30^ 


In  view  of  the  fact  that  no  exiMnse  ac- 
count was  lux»t  by  Lamb  prior  to  the  year 
188T,  and  the  further  fact  that  the  one  that 
he  kept  aftw  that  time  waa  not  correct,  ot 
reliable,  the  cbancellor  was  compelled  to 
adopt,  «8  the  baals  of  the  cost  of  manafito- 
tnrlng  the  lumber,  the  testimony  of  the  ex- 
perts on  the  subject;  and  then  to  add  to  their 
esttmate  all  of  tbe  expenses  of  tbe  bualnesa 
that  could  be  satisfactorily  shown,  and  then 
from  the  gross  proceeds  of  Hie  sales  of  lum- 
ber ascertain  tbe  profit  or  loss.  As  there 
was  no  capital  account  kept,  tbe  only  posat' 
ble  basia  for  aseertainlns  the  Interesto  (tf 
the  partners  was  to  assume  from  all  eyl- 
dence  that  tbey  were  equal  partners,  and 
that  they  bad  contributed  an  equal  amount  of 
capital  to  tbe  firm  business.  Upon  tUi  ba- 
sis the  master  stated  tbe  account. 

We  will  now  proceed  to  cmrtder  the  ob- 
jections made  to  tbe  report  of  the  master 
by  the  counsel  for  Bowan.  Then  la  no  Ob* 
Jectlon  to  tbe  diargs  made  against  Rowan 
of  the  ivoeeeda  ot  aeven  firm  notea  discount* 
ed  In  tiie  Mercfaanta*  &  Planters'  Bank,  one 
note  discounted  at  tbe  OspttAl  State  Bank  for 
S300,  February  20,  18S4,  and  the  Bagsdala 
draft  f2S0,  anunmtlng  in  tbe  aggr^to  to 
the  sum  of  9^857Jt5.  The  proceeds  of  these 
notes  were  placed  to  the  credit  ct  Bowan, 
as  shown  by  the  accoonts  of  Bowan  wltb 
thoae  banks.  Bowan  testified  that  h«  col- 
lected the  Bagsdale  draft.  The  master  cred- 
ited Bowan  with  all  of  the  minaeys  that  were 
shown  to  hare  gtrne  into  the  Arm  business. 
This  was  correct.  Rowan  is  credited  In  his 
account  rendered  with  $1S0  of  the  Bagadale 
draft  Cf^lected,  and  sent  to  Lamb  by  Bowan 
from  Jacksm  February  18,  1884.  The  state- 
ment of  tbe  master  on  these  mattos  is  cor- 
rect 

It  Is  oldected  that  the  proceeds  of  the 
firm  notes  glren  to  HilUards  are  charged  to 
Rowau-X.  a,  HUllard  note  «7fiO,  B.  a  HU- 
liard's  note  f760.  The  amonnte  ot  these  two 
notes,  91,000,  was  plaoed  to  Bowan's  account 
with  the  Misslarippi  Mills.  On  November 
28,  188S,  Bowan  gSTS  Lamb  a  draft  of  the 
Mississippi  Billls  for  fSOOk  which  waa  paid 
to  the  Lane  A,  Bodley  Company  on  a  firm 
debt  tux  machinery.  On  December  12,  188S, 
Rowan  gave  a  draft  of  the  MaslsBlppi  Mills 
to  Lsmh  tor  $268,  wblcb  vaa  paid  to  the 
Steams  Manufsctming  Company  on  a  d^ 
of  tbe  firm  for  machinery.  And  on  ttie  same 
day  Bowan  gave  Lamb  f  10  in  cash,  whteli 
be  got  from  tbe  Mlsalaslppi  Mills,  which  was 
Included  In  a  draft  for  $400  whldi  waa  paid 
to  the  Steams  Manufactnrtog  Oompaay  on  a 
firm  debt.  These  amounts  are  all  credited, 
aa  part  of  the  HUltaid  loan,  to  Bowan,  tiy 
the  master.  Rowan  paid  f704.80  on  one  of 
the  HiDiard  notes  wltb  his  own  funds  and 
the  aum  is  credited  to  Bowan  to  tbe  mastWs 
repwt  All  of  which  is  correct 

It  Is  objected  that  Bowan  should  not  have 
been  charged  with  fibe  f  iai40^7,  Uw  balance 
shown  on  tbs  account  rttodered  to  Um  by 
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Lamb.  If  tMs  bad  remained  a  fixed  charge 
against  Rowan  throagbont  tbe  accounUng, 
tbe  objection  would  present  fbe  question 
wbetlier  Rowan  was  bound  conclnalTely  by 
tbe  account  rendered.  But  tbls  was  not  the 
case.  The  master  took  them  simply  as  a 
starting  point  in  stating  the  accomit,  and  al- 
lowed Rowan  credit  for  the  items  in  that 
accomit  Incorrectly  cbaiged.  and  also  credits 
tor  all  items  omitted  from  that  account,  and 
charged  blm  with  some  items  not  included 
In  that  account.  This  was  according  to  the 
directions  ot  the  decree,  and  It  is  correct,  and 
it  is  the  oaij  possible  way  of  statiiv  the  ac- 
count 

Among  tbe  exceptions  to  tbe  report  Is  the 
objection  that  $2,000,  which  be  suggests  in 
bis  brief  as  tbe  alleged  profits  on  wood  sold 
by  Lamb,  was  not  allowed  by  tbe  master 
on  the  receipts  of  the  firm.  Tbe  master  al- 
lowed 1723.02  for  wood  sold  to  tbe  IlUnoU 
Central  Railroad  Oompany  by  the  firm.  This 
is  all  that  lis  sbown  by  the  evidence  to  bare 
be^  sold.  We  decline  to  disturb  tbe  find- 
ings of  the  master,  and  which  were  concur- 
red In  by  tbe  cbancellor. 

Counsel  for  Rowan  contends  that  Lamb 
on  bis  penKmal  account  kept  by  himself 
charged  him  self  with  $11,272.37  and  with 
$13,9^.21^  and  that  these  amounts  should 
hare  been  charged  to  blm  by  the  master, 
fniese  are  not  items,  but  aggregates.  An  ex- 
amination of  Lamb's  personal  account  shows 
tiiat  it  is  full  of  errors,  and  that  be  has 
charged  himself  with  numerous  Items  that 
wofe  eridoitly  used  by  the  firm  and  for  the 
firm  business.  Under  the  general  directions 
of  the  decree  tbe  master  eliminated  all  the 
numerous  and  enoneous  charges  ftom  Lamb's 
personal  account,  and  it  is  perfectly  Just  and 
equitable  that  this  should  bare  been  done. 
Tbe  master^  under  tbe  same  directions,  made 
all  the  corrections  In  tbe  items  in  Rowan's 
account  wh^  in  bis  Judgment,  the  evi- 
dence showed  they  were  errors. 

The  objections  of  Rowan  in  the  exblUt  to 
his  exceptions  to  the  master's  report  show- 
ing claims  to  credit  will  be  considered.  Tbe 
dalm  for  an  additional  credit  of  $412.89  on 
the  Hllllard  notes  has  been  disposed  of. 
Rowan,  paid  $TM  on  tbe  HDllard  notes  which 
has  been  credited  to  blm.  The  Bldrldge  & 
Honis  item,  $282.S2.  Oliere  Is  no  eridence 
upon  which  the  report  of  tbe  master  can  be 
changed  and  the  decree  at  the  cbancellor  re- 
Tersed  in  respect  to  this  Item.  Taxes  paid  by 
Howan,  $587.65.  The  maater  allowed  $587.- 
65.  Tbe  check  of  $276  to  Rowan  for  taxes 
was  so  applied  by  him.  On  tbe  opense  ac- 
connt  $487.00  la  allowed  for  taxea.  Paid  on 
Bennett  land  $601.  Rowan  Is  not  mtltled 
to  any  credit  for  this  item,  as  shown  by  the 
evidence.  Draft  to  tbe  Lane  ft  Bodley  Cbm- 
pany  Decanbo-  27,  1883,  fw  $100.  This  was 
allowed  by  the  master.  Money  sent  to  Lamb 
by  express  February  1.  iSSi,  $150.  Tbls 
Item,  we  think,  should  be  allowed  to  Bowan 
as  a  credit  on  bla  account  This  Is  not  tbe 


same  Item  as  the  $160  sent  by  Rowan  to 
Lamb  by  express  on  February  18,  1884, 
which  was  Iamb's  money.  Interest  on  $300 
to  Steams  Mann&ctnrlng  Company,  $11. 
There  Is  nothing  In  the  record  upon  which 
to  allow  this  Item.  The  Deaton  Item  of 
Uarch  30,  1884,  $350.  Tbls  was  mon^  paid 
by  Rowan  for  the  firm,  and  it  was  allowed 
by  the  cbau<<ellor  on  the  hearing  of  the  first 
report  of  the  master,  and  It  is  In  the  mas- 
ter's  report  Money  by  exjffess  to  Lamb 
January  16,  1885,  $135.  Rowan  claimed  that 
be  sent  the  money  to  Lamb,  but  the  evi- 
dence that  thia  money  was  sent  to  lAmb  la 
conflicting,  and  we  decline  to  disturb  the 
finding  vt  the  master  and  chancellor  on  this 
item. 

We  have  examined  tbe  following  items: 

Hlu  Lamb,  Novamber  16,  1886  S  30  M 

Capital  SUte  Bank  note,  April  17,  1885   475  00 

Bloom    100  00 

PatCeaotte   12S  00 

WImberljr    uo  00 

Goodwin  ft  Bailey   ISO  00 

There  is  no  satlsfoctory  evidence  in  tbe 
case  Topojx  which  to  disturb  the  ruUnga  of  the 
cbancellor  and  master  on  those  Itons. 

Tbe  Seal*  loan  |1T5  00 

CaHh    2  00 

Lamb    IM  00 

The  above  Items  of  credit  were  allowed  by 
tbe  chancellor  on  the  bearing  of  tbfi  first  re< 
port  of  tbe  master,  and  tb^  are  In  tbe  state- 
ment of  Rowan's  account 

The  ruliogs  of  the  cbancellor  should  be  sus- 
tained In  the  disallowance  of  the  following 
items  of  credit  claimed  by  Rowan: 

Hn.  Lamb,  in  1886   (  M  00 

Lumber  in  MlssiulppI  Mills  In  188C   US  00 

Note  In  Merchants'  ft  Planters'  Bank,  In  188t  300  00 

Duebill  to  Bloom   UO  00 

Draft  to  Woodmen  Iron  ft  Hardware  Com- 
pany, 1887    80  00 

Daybook  obargei   an  0 

Credit  to  Lamb  on  Hlssiaalppl  MilU  aeeouot..  M  m 

The  claim  for  $588.00  for  the  interest  and 
discount  on  eight  notes  discounted  in  1888 
we  do  not  ^nk  ahould  be  dteallowed  on  the 
evidence,  and  we  concur  In  the  finding  of  tbe 
master  and  tbe  cbancellor.  We  make  tbe 
same  rulings  In  regard  to  the  following  Itons: 
Armstrong  note,  in  1888,  $20;  H.  G.  Oonn  re- 
ceipt in  1889,  $77;  Jesse  Parker,  in  188S, 
$28.  Rowan  is  credited  by  the  master  with 
$1G0  paid  to  H.  C.  Oonn,  attorney  for  the 
Lane  ft  Bodley  Company,  by  Bowan.  Atte^ 
wards  $77  was  paid,  and  a  receipt  In  full 
was  given  for  $227.  The  evidence  does  not 
show  that  Rowan  paid  more  than  $150  CM^t- 
ed  to  liim. 

Tbe  maater  and  the  cbanceDor  allowed  tbe 
following  items  as  credited  to  Romin  which 
appear  in  the  exceptions,  vie:  Fowler's 
notes.  Stem  or  Lusk,  oxen,  $80,  Trlbbetta 
payment  $335,  Inmbw  in  barn,  $16<^  and  the 
amount  paid  to  Sexton,  $1,119.27.  Mr.  Mill» 
contends  that  more  sales  of  wood  should  have 
been  charged  by  tbe  master.  We  do  not  con- 
cur in  this  view  of  the  evidence. 

The  item  of  lumber  sold  to  the  MIs^ssiiHpl 
Mills  of  February  6,  1886,  $663.01,  should  b* 
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allowpd  as  ft  credit  to  Rowan  on  bla  personal 
aceoniit.  Rowan  testified  tbat  be  had  a  lot 
(tf .  lamber  ot  Ms  own  that  came  from  Rrlde- 
well'B  Mill  to  the  planer  of  Lamb  &  Rowan. 
It  waa  planed  and  B<dd  by  Lamb  to  the  Hls- 
slaslppl  Mills  for  911.70.  Out  of  this  sale 
1668.01  was  placed  to  Rowan's  credit  <hi  his 
account  witb  the  Mlsalsalppl  Mills.  On  Row- 
an's acconnt  rendered  be  Is  chained  with 
9663.01.  Uunb's  bookkeeper  testified  that 
the  lumber  was  aent  to  the  Mississippi  Bfllls 
trom  tbe  Lamb  ft  Rowan  planing  mill,  where 
It  bad  been  dressed.  This  Is  tme.  But  on 
the  question  of  ownership  of  the  lumber 
Rowan's  testimony  sboald  be  accepted.  The 
Item  or  9110.20  for  lumber,  of  May  22, 1886, 
for  which  Rowan  claims  a  credit  la  not 
shown  in  such  a  manner  as  to  justify  the  re- 
versal of  the  finding  of  the  chancdlor.  The 
Item  of  97B  credited  on  the  firm  note  of  91,000 
to  Douglas  should  be  mdlied  to  Rowan  on 
his  personal  acconnt.  This  waa  the  price  of 
a  lot  In  Wesson  sold  by  Rowan  to  Douglas, 
and  Indorsed  aa  a  credit  on  tbe  note.  There 
Is  an  apparent  discrepancy  between  the  date 
of  the  deed  and  tbe  credit,  but  this  is  not 
controlling  in  riew  of  Rowan's  posItlTe  state- 
ment that  the  price  of  the  lot  went  to  the 
note.  Tbe  mill  paid  Dooglas  91.000  after^ 
wards,  and  took  up  the  note  with  the  credit 
on  the  note. 

It  Is  also  objected  1^  Rowan  that  the  maa- 
ter  did  not  make  htm  a  snfllclent  allowance 
for  timber  sold  by  him  to  the  firm.  The  mas- 
ter allowed  for  1,245  acres  9867.50.  Rowan 
claimed  tor  1,250  acres;  We  cannot  make  a 
more  accurate  ntlmate  ot  Rowan's  timber 
on  the  evidence  than  baa  been  made  by  the 
master  and  concurred  In  by  the  chantiellor. 
It  is  also  contended  that  Lamb  should  be 
charged  with  the  living  expeiues  of  himself 
and  family.  We  cannot  concur  In  tills  view. 
Lamb  la  charged  by  the  master  with  a  total 
of  98,685.00  on  his  pwsonal  account,  nearly 
all  of  which  is  cash,  and  there  Is  no  data  in 
the  record  upon  whitdi  the  court  should  set 
aside  the  flndlnga  of  the  master  and  the  chan- 
cellor in  overruling  this  exertion.  We  con- 
cm  fully  with  the  chancellor  in  not  sustain- 
ing this  exceptUm  to  the  master's  report 

It  is  also  ot^ected  that  too  large  a  quantl- 
tj  of  lumber  was  charged  to  Rowan  in  his 
account  rendered.  There  la  a  confiict  of  evl- 
denee  on  this  matter.  Rowan  stands  charged 
witb  the  lumber,  which  appears  in  bis  ac- 
count  rendered  on  the  aales  books  of  the  firmi 
and  these  are  unquestionably  books  of  or^^- 
nal  entry,  and  apparently  are  correctly  kept 
An  of  the  entries  of  sales  of  lumber  ointaln 
the  name  of  the  porcbaser  and  the  Invoice 
and  the  price  of  the  lumber,  with  tiie  date  of 
each  aale.  We  are  of  the  opiM<Hi  tibat  tbe 
finding  of  the  master  and  the  chancellor  in 
respect  to  this  exceptton  should  stand.  There 
is  no  other  satlafactory  basis  upon  which  to 
fix  tbe  amount  of  the  lumber  sold  to  Rowan. 

There  la  an  exception  to  the  amonnt  al- 
lowed by  the  master  as  personal  credits  to 
8580.-28 


Lamb  that  went  into  the  construction  of  mill 
No.  2  from  mill  No.  1,  which  waa  burned  pri- 
or to  the  partnership,  and  which  was  the 
prope^  of  Lamb.    These  amounts  are  as 

follows: 

For  bagglDs  outfit  Bold  to  Pattenotte   (200  00 

Lamb's  mtll  pumps,  otc.   170  00 

PlxtOB  mill  No.  2   900  00 

GnuUns  at  mUl  No.  2.   42100 

These  items  are  all  correctly  allowed.  Tbe 
hagglttg  outfit  and  tbe  oxesx  were  paid  for  by 
Pattenotte  in  the  work  on  mill  No.  2.  The 
aums  allowed  by  the  master  for  the  machin- 
ery that  went  from  mill  No.  1  to  mill  No.  2 
are  fairly  estimated,  and  the  item  for  grading 
is  correctly  estimated.  There  waa  a  lot  of 
lumber  shipped  by  the  firm  to  A.  W.  Jtmea 
at  Jackson,  Tenn.  Tbe  evidence  In  respect 
to  this  transaction  Is  haay  and  conflicting, 
and  there  is  no  satisfactory  explanation  or 
data  that  will  justify  the  reversal  ot  the  ac- 
tion of  tbe  chancer  of  overruling  the  exc^ 
tlon  to  the  Item. 

Many  of  the  exceptlms  of  Rowan  to  the 
master's  r^rt  are  not  presented  <hi  the  brief 
of  counsel,  but  they  are  included  In  his  as- 
signment of  errors,  and  are  presented  by  the 
record  for  decision,  and  tbey  have  received 
the  careful  attoitifui  of  the  court  We  have 
examined  the  matter  of  tbe  discounted  firm 
notes  which  the  masto-  charged  to  Rowan, 
less  the  discounts,  as  accurately  aa  possible, 
and  do  not  discover  any  error  of  tbe  master's 
r^rt  In  tbls  respect  Owing  to  tbe  manner 
in  which  the  hooka  were  kept,  the  only  meth- 
od was  to  charge  Rowan  with  the  proceeds 
of  the  notes  received  by  him,  and  to  credit 
him  back  with  the  moneys  paid  over  by  him 
to  Lamb  for  tbe  businesfl. 

There  are  several  general  objectlona  pre^ 
sentcd  by  counsel  for  Lamb  to  the  account- 
ing before  the  master  that  win  be  disposed 
of  before  proceeding  to  consid^  the  spedflc 
exceptions  to  items  In  the  report  It  is  con- 
tended tbat  the  chancellor  erred  In  directing 
the  cost  of  manufacturing  the  lumber  to  be 
based  on  the  estimates  of  the  mill  experts, 
and  that  the  actual  costs  should  have  been 
made  tbe  basts  for  the  accounting.  And  the 
further  objection  Is  made  that  the  report  of 
the  master  does  not  Include  the  general  out- 
Hide  expenses  of  <^ierattaig  the  business.  As 
we  have  said,  there  was  no  other  mode  of 
estimating  the  cost  of  manufacturing  tbe 
lumber.  There  was  no  npenae  account  kept 
from  1888  to  the  year  1887.  The  account 
that  purpnts  to  have  been  commenced  in  the 
year  1887,  and  which  purports  to  be  a  book 
of  OTlginal  and  contemporaneous  entries,  la 
inaccurate,  and  not  to  be  relied  uprai  as  a 
safe  basis  for  the  time  during  wtdch  it  pur* 
porte  to  have  been  kept  Tbe  total  expenae 
shown  by  this  book  la  less  than  9118,00a 
The  evidence  shows  clearly  that  It  does  not 
cmtaln  all  of  the  expenditures  of  the  firm 
for  the  period  covered  by  ite  dates.  The  chan- 
cellor regarded  this  as  a  -made-up  book,  and 
not  one  of  contemporaneoua  entries,  written 
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up  from  rarEotu  loose  memoranda,  and  not  to 
be  relied  upon  as  a  book  in  which  the  entries 
were  made  aa  the  transactions  occurred. 
The  chancellor  held  that  this  book  was  not 
competent  or  admissible  oTldence  as  a  book 
of  original  and  contemporaneous  entries. 
Whether  it  is  or  Is  not  a  book  of  original  and 
contemporaneous  entries,  it  Is  too  inaccurate 
to  be  made  the  basis  of  the  account  of  profit 
and  loss.  It  is  not  necessary,  in  the  view 
that  we  take  of  the  case,  to  decide  the  qnea- 
tlon— which  is  In  reality  an  abstract  one— 
whether,  on  the  testimony,  this  book  Is  one 
of  original  entries,  within  the  legal  meaning 
of  their  term,  for,  if  it  had  been  technically 
before  the  master.  In  eTidence  In  the  cause, 
the  result  reached  in  the  accounting  on  the 
baala  and  theory  adopted  by  the  cbancellor 
wonld  have  been  the  same. 

Four  small-size  memorandum  books,  desig- 
nated In  the  record  as  A,  B,  G,  and  D,  were 
kept  aa  books  of  original  entries,  but  It  is  im- 
possible to  state  an  account  of  profit  and  l<ws 
from  them,  and  no  ^wt  to  do  so  was  made 
in  the  court  below. 

If  the  book  called  the  "expense  account" 
bad  been  taken  as  the  basis  for  the  expendi- 
tures for  the  purpose  of  getting  the  actual 
cost  of  manufacturing  the  lumber,  and  the 
same  ratio  of  expenses  bad  been  estimated 
for  the  years  1884,  1S86,  and  1886,  the  total 
should  be  much  less  than  the  amount  allowed 
by  the  chancellor  for  the  cost  of  manufactur- 
ing the  lumber  and  for  the  general  expenses 
of  the  business.  The  estimated  cost  of  mak- 
ing the  lumber,  as  allowed  by  the  master  la 
$5  per  thousand  for  2,392,815  feet  of  dressed 
lumber,  making  a  total  of  $93,729.21.  The 
difference— $70,916.07— between  tills  and  the 
total.  $164,644.28,  In  the  master's  report,  is 
made  up  of  cost  of  hauling  from  the  mill 
to  the  railroad,  the  cost  of  machinery, 
amounts  paid  for  timber,  interest,  and  dis- 
counts, freights  and  express  charges.  This 
method  Is  fair  and  just  to  both  parties,  and 
the  work  of  the  master,  as  shown  in  stat- 
ing tliese  accoxmts  from  the  great  mass  of 
confused  accounts  and  vouchers  and  perplex- 
ing entries  before,  illustrates  the  patient  and 
painstaking  research  and  accurate  discrim- 
ination required  for  a  task  of  this  character. 

The  objections  for  counsel  for  Lamb  that 
the  report  of  the  master  is  vague  and  indefi- 
nite, and  la  not  sufficiently  Itemized,  are  not 
well  taken.  The  report  of  the  master  Is  a 
model  of  clearness  and  methodical  arrange- 
ment; and  its  Itemizations  In  ttie  exhibits 
that  accompany  It  is  all  that  could  be  re- 
quired to  show  the  items  Included  in  Its  ag- 
gregates. 

The  objection  is  majje  to  the  decree  refer- 
ring the  case  to  the  master  for  an  account- 
ing that  the  master  was  restricted  in  the  al- 
lowance of  credits  to  Lamb  to  Itema  for 
which  the  vouchers  were  shown.  We  do  not 
so  construe  the  general  directions  of  the 
cbancellor.  A  very  wide  range  was  taken  in 
tlie  eridenccb  and  the  books  of  account,  ac- 


counts, letters  and  correspondence,  memo- 
randa and  verbal  testimony  were  all  before 
the  master  and  the  chancellor,  and  it  Is  evi- 
dent that  these  were  made  the  basis  for  the 
master's  report  Apparently  all  the  evidence 
obtainable  by  each  party  was  introduced  In 
respect  to  every  controverted  Item  in  these 
extensive  and  complicated  accounts. 

It  la  contended  that  $4,539.13  of  accounts 
collected  belonging  to  mill  No.  1  were  con- 
tributed to  the  buslnew  of  the  firm.  It  ia  Im- 
possible to  trace  these  coUectiona  with  ac- 
curacy. The  master  allowed  Lamb  in  his 
personal  account  for  $1,471  of  cash  that  went 
Into  construction  of  mill  No.  2,  in  addition  to 
the  $2,000  logging  outfit  Upon  the  state 
of  accounts  in  the  record  tlie  master  and 
the  chancellor  disallowed  this  claim,  and  m 
approve  this  finding. 

There  are  a  number  of  objections  to  va- 
rious Items  of  the  report  of  the  master  wUcfa 
will  be  considered  in  the  order  in  which  they 
appear  In  the  exceptlonfl  in  the  record,  xatb- 
er  than  In  the  order  In  which  they  are  pre- 
sented In  his  brief. 

The  objections  that  the  items  charged  to 
Lamb  are  not  itemized  is  not  taken,  for  they 
appear  in  an  exhibit  wtilch  accompanies  tbe 
report  Tbe  itemization  is  entirely  clear  and 
particular.  There  are  a  number  of  Items 
making  an  aggregaU  of  $1,1(X!.46,  In  volume 
1,  p.  105,  of  the  record,  claimed  as  charges 
against  Rowan.  These  items  were  never 
charged  to  Rowan,  and  are  on  tbe  list, 'filed 
with  Lamb's  testimony,  containing  tbe  omit- 
ted items,  which  amount  to  over  ^S0,O(M. 
These  matters  are  ail  controverted,  and  we 
tblnk  that  the  chancellor's  ruling  on  tbe  ex- 
ception should  be  sustained.  The  itema  of 
$1,135  cash  claimed  against  Rowan,  and  nev- 
er charged  to  him,  but  which  appear  on  tbe 
list  of  omitted  items,  are  a'  controverted  mat- 
ter. Rowan  testified  positively  that  be  nev- 
er received  this  money  from  Lamb.  Lamb's 
explanation  Is  that  be  sold  a  lot  of  lumber 
belonging  to  mill  No.  1  to  the  Illinois  Centnl 
Railroad  Company,  and  gave  it  all  to  Rowan 
except  $6.35,  which  he  kept  In  this  con- 
flict of  testimony  tbe  master  and  the  chan- 
cellor found  against  this  claim,  in  which 
view  we  concur.  Tbe  item  of  cash,  $480. 
claimed  to  have  been  paid  to  Rowan  from 
mill  No.  1  Is  another  controverted  matter. 
We  decline  to  disturb  the  ruling  of  the  mas- 
ter and  chancellor  on  tbe  exception.  There 
Is  an  Item  of  $325  credited  as  cash  from 
Rowan  on  Rovran's  account  rendered  to  him 
by  Lamb,  and  on  the  same  day  he  Is  char- 
ged with  $322  on  the  salebook  O.  It  la  con- 
tended by  Lamb  that  the  entry  of  tbe  credit 
la  a  clerical  error.  Book  C  Is  not  an  ac- 
count book,  which  shows  accounts,  or  the  ac- 
count of  any  other  person,  but  a  mere  mem- 
orandum book.  Tbe  Item  of  $325  never  was 
charged  to  Rowan.  The  two  amounts  are 
not  the  same,  and  it  is  contended  that  an- 
other entry  of  $3  was  necessary  to  be  Includ- 
ed to  make  the  two  entries  eacb  S322,  Tbeie 
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l8  no  eTldenee  upon  wblch  to  ennct  tblB  al- 
error  and  to  charge  Bowan  vltb  tblB 
amonnt.  These  an  only  the  entries  them- 
selTes,  and  they  do  not  show  a  patent  er- 
ror. The  two  Items,  110.83,  January  IT,  1887, 
ai^  f286.S6  claimed  against  Bowan  for  lorn- 
ber,  mm  nerer  cba^^  to  Bowan,  but  ap- 
pear (m  the  Ust  of  omitted  Items.  Th^  are 
contxovierted  item^  and  we  decline  to  dla- 
torb  the  rdUng  of  the  master  and  the  chan- 
cellor. Tbe  contention  tibat  the  amount  d 
the  DongSas  note  for  flOO  sbonUI  be  charged 
to  Bowan  cannot  be  asstalned.  This  mon- 
ey was  borrowed  from  Dooglas  on  the  note 
of  the  firm,  and  the  mtmey  was  nsed  in  the 
firm  bnstness.  It  was  paid  In  lumber  the 
firm,  t/xcept  f75,  which  Bowan  patd  as  the 
price  of  a  lot  in  Wesson.  The  ezceptlott  was 
pr(q>eriy  orermled  1^  the  chancellor.  There 
was  11.120  of  partneraMp  property  which 
was  In  the  recelTOt's  hands  biclnded  In  the 
mastet's  r^ort  The  exception  to  tbls  was 
sustained  by  the  chancellor.  The  claim  tor 
an  additional  allowance  for  assnranoe  as  an 
ftem  to  the  atmt  ot  |180  Is  snstained.  TUs 
was  paid  by  the  Mississippi  Mills  tot  Lamb 
ft  Bowan  la  1887,  and  ts  shown  by  an  entry 
on  the  Mississippi  Mills  account,  'To  J.  S. 
Bea  %  InsL  piem.  fl80.00;''  There  is  noth- 
ing to  show  tbB  payment  of  the  other  half  of 
the  premium,  or  what  was  done  about  it 
This  account  should  be  allowed  on  the  Arm 
expraiae  account  The  objection  that  the 
Hairs  safe,  valued  at  fieCK  was  not  placed 
In  the  expense  account,  Is  not  well  taken, 
as  an  of  the  purchases  for  the  plant  are  al- 
lowed by  the  master  In  the  expense  accomit 
under  the  head  of  *^ehinery."  The  ex- 
ception that  attorneys  fees  to  Weatherford, 
976,  Dodd  ft  Mayes,  f20,  B.  N.  Miller.  f20, 
and  B.  N.  Miller,  f25,  were  not  allowed  on 
the  «i»nse  account,  is  not  presented  on 
Mr.  Green's  brief.  The  chancellor,  on  the 
hearing  of  the  oceptlons,  added  9190  for 
these  attorney's  fees.  The  exact  total  Is 
9140:  We  presume  that  tiie  Items  are  the 
same,  and  that  the  discrepant  Is  an  error 
In  addition  or  a  derlcal  mistake. 

The  exception  tiiat  dlscounte  on  loans 
made  by  the  firm  m  firm  notes  discounted 
wwe  not  allowed  by  tbe  master  was  not 
sustained  by  the  dianoellor.  Tbe  master  al- 
lowed as  credlte  on  the  firm  expense  account 
for  discounts  and  interest  92,206.15,  as  fol- 
lows: 

By  Intanst  on  notM  at  H.  *  P.  Bank  u 
par  bank  sUtsmflot  In  sTldeuM  9  US  70 

By  discount  contained  In  tb«  mid*  ntaranoa 
to  tLe  svldflDca   424  70 

Bj  iBterast  on  the  Trtbbetttt  not*.   800  00 

latarart  oa  HlllUrd  noU   7S4  CO 

40 

These  allowances  cov&  all  the  discounted 
notes.  We  do  not  think  that  this  excepUon 
should  be  sustained. 

It  is  contended  for  Lamb  that  certain  Items 
of  travel^  expenses,  amounting  to  about 
$300^  should  have  been  allowed  on  the  mas- 
ter's report  as  expenses  of  the  firm.  The 


evidence  does  not  show  clearly  m  satlsfaC' 
torlly  the  character  ot  tbese  eqjtenses.  The 
master  and  the  chancellor  both  found  against 
this  claim,  uid  we  will  not  remse  Ihelr 
ruling  on  the  mattw.  No  allowance  was 
made  to  Bowan  for  any  personal  eq^ensss. 
These  matters  are  In  too  Indefinite  a  steto 
to  be  allowed. 

The  claim  for  9106,  the  difference  between 
Ute  cash  Items  paid  to  Bldrldge  ft  Morris  for 
dressing  certain  lumber  spedfied  In  ttn  ex- 
ception snd  the  estimate  of  9L70  pe*  thou- 
sand for  dressing  lumber,  was  properiy  and 
consistent^  allowed.  The  estimato  made  by 
the  master  of  91-70  per  thousand  tor  dressing 
lumber  was  allied  to  the  entire  ainonnt  of 
dressed  lumlMr  made  by  the  firm,  and  this 
was  over  the  maximum  rate  abown  by  toe 
testimony  of  the  experts.  80  that,  while  the 
Estimate  of  tl^  particular  small  lot  of  dress- 
ed lumber  may  be  short  of  the  cssb  amonnt 
dalnied  to  hare  been  paid  for  It,  yet  the  es- 
timated cost  of  the  whole  output  unquestion- 
ably e<[uals,  if  It  does  not  exceed,  tbe  actual 
entire  cost  of  the  whole  amount  ot  lumber 
made  by  the  firm. 

Olie  Interest  aUowed  tlie  master  on  the 
eipense  account  poM  by  the  firm  on  the 
Tribbette  note  of  9876  Is  9800,  and  not  9840, 
as  steted  In  Iamb's  exceptltms.  Tbe  sum  of 
9S31.1S  ts  claimed  as  an  additional  credit  fcr 
Interest  on  tUs  note,  and  counsel  has  pre- 
sented a  calculation  ot  interest  which  con- 
tains an  error.  We  glTo  a  corrected  state- 
ment: 

Total  pumanti  tndonea  on  ths  notaa   |4,9U  tt 

Principal  of  tlw  nota   i.Wt  M 

Total  Intereat  oald  |1.184  n 

Amount  allowad     tba  maater   800  00 

Dlffereace   »  884  M 

'  This  amonnt  $384.93  wUl  be  placed  on  ex- 
pense account.  The  dalm  for  credlte  for 
cabins  and  improvement  on  the  firm  property 
are  Included  In  tbe  allowances  made  by  the 
master  for  expenditures  made  on  both  mill 
No.  2  and  mUl  No.  8.  The  claim  of  f800  is 
allowed  by  the  master  for  paymento  made  on 
the  Bennett  timber  on  the  firm  account, 
which  Is  correct  We  think  that  all  of  the 
timber  allowances  made  by  the  master  are 
correct. 

On  the  evidence  as  to  the  item  of  f 200  cash 
claimed  by  Lamb  to  have  lieen  given  to  Row- 
an to  pay  for  Bennett  timber,  and  that  Row- 
an only  paid  $160  of  it  to  Bennett,  the  mas- 
ter and  the  chanceltor  both  declined  to  al- 
low the  dalms,  and  on  the  proof  It  does  not 
appear  that  they  erred. 

A  part  of  the  credit  for  $187.50  paid  to 
Orlffln  for  timber  is  not  seriously  controvert- 
ed. Lamb  testified  that  the  mUl  paid  $68  in 
lumber  to  Grlffln.  This  was  not  ctmtrove^^ 
ed.  The  master  did  not  allow  the  amount, 
but  tbe  chancellor  allowed  it  on  the  hearing 
of  tbe  exceptions.  There  was  a  controversy 
In  respect  to  the  balance  of  this  Item  ot 
9187m  Lamb  testified  that  he  gave  Bow- 
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an  fl30  to  pay  to  Grlffln  for  the  timber,  and 
this  Rowan  denied.  We  decline  to  disturb 
the  ruling  of  the  chancellor  on  this  exception. 

The  exception  that  the  master  failed  to 
allow  $1,634.66  on  the  expense  account  paid 
by  the  firm  to  Uowau  for  lots  in  Wesson 
was  sustained  by  the  chancellor,  and  was 
placed  by  him  In  his  final  statement  of  the 
account,  which  forms  part  of  the  final  de- 
cree. 

Lamb  makes  a  claim  for  $30  for  timber 
purchased  by  the  firm  from  Hoggett.  The 
master  allowed  on  the  firm  expense  account 
$580  for  payments  made  to  Hoggett  for  tim- 
ber, and  we  decline  to  disturb  the  ruling  of 
the  chancellor  upon  this  exception. 

The  Claim  for  $40  for  timber  alleged  to 
have  been  bought  from  Ben  King  was  not 
allowed  by  either  the  master  or  the  chan- 
cellor on  the  evidence.  We  decline  to  reverse 
their  ruling  on  this  exception. 

The  exception  that  the  master  failed  to 
allow  on  the  firm  expense  account  An  Item  of 
$54.95  paid  on  a  draft  of  G.  W.  Carlisle  on 
the  firm  on  January  9,  1890,  for  land  for  the 
partnership,  Is  shown  by  Carlisle's  draft, 
which  is  paid.  We  think  that  this  should 
have  been  allowed  as  a  credit  to  the  firm  on 
the  expense  account,  as  it  was  given  for  Car- 
lisle's interest  In  land  of  the  firm. 

The  claim  for  $5,  an  alleged  error  In  the 
amount  paid  for  the  Hlrsh  land,  was  disal- 
lowed by  the  chancellor,  and  we  see  no  rea- 
son for  correcting  the  amount  allowed  on  the 
land  purchase  by  the  master,  which  is  $150. 

Counsel  for  Lamb  contend  that  a  sufficient 
amount  was  not  allowed  for  timber  cut  for 
mill  No.  2,  which  belonged  to .  Lamb.  We 
have  explored  the  record  In  regard  .to  the 
timber  purchased  by  the  firm  for  both  mill 
No.  2  and  mill  Xo.  3,  and  have  reached  the 
conclusion  that  this  court  cannot  state  a 
more  correct  or  satisfactory  account  of  the 
timber  than  has  been  done  by  the  master  and 
the  chancellor.  The  exception  that  $1,850.67 
was  not  allowed  by  the  master  .for  freight 
was  sustained  by  the  chancellor.  On  ledger 
O  there  Is  an  entry  of  aggregate  losses  on 
lumber,  making  the  total  of  $1,850.67,  the 
amount  allowed  by  the  chancellor.  We  think 
the  account  as  It  stands  Is  correct. 

It  Is  objected  that  the  sales  of  wood, 
smonntlDg  In  the  aggregate  to  $726.82,  are 
Included  in  the  aggregate  of  the  sales  of  Inm* 
t>er.  This  is  true.  Lamb  denied  that  there 
was  any  partnership  in  the  sales  of  the  wood, 
and  that  this  was  his  Individual  business. 
Bowan  testified  that  this  belonged  to  the 
partnership,  and  that  be  often  paid  off  the 
hands  at  the  woodyard.  Upon  this  conflict  in 
the  evidence  the  master  allowed  the  wood 
sales,  and  the  chancellor  sustained  the  find- 
ing of  the  master  on  the  hearing  of  the  ex- 
ceptions, and  we  decline  to  reverse  the  rul- 
ing of  the  chancellor. 

The  items  claimed  by  Lamb  $10  Interest  on 
the  $100  note  to  Tribbette,  $3  on  the  note  dis- 
voonted  by  the  Commercial  Bank,  $1.75  on 


the  Stlllwell  &  Brlce  debt,  and  $10.32  on  the 
Brickford  &  Frazier  account,  were  not  al- 
lowed by  the  master,  but  the  court  is  not  fur- 
nished with  the  date  that  will  justify  the  re* 
versal  of  the  chancellor's  rulings  on  the  ex- 
ceptions. 

There  Is  one  exception  by  Lamb  that  the 
chancellor  omitted  to  charge  Rowan  with 
$46.91  for  lumber  sold  to  him  by  the  firm 
after  the  account  was  rendered.  'The  mastei 
charged  Rowan  with  Iuml>er  after  hia  ac- 
count was  rendered,  two  Items,  one  of  $104.07 
and  another  $4.44.  It  Is  not  shown  that  there 
Is  an  additional  Item  of  $46,91. 

It  Is  further  contended  that  the  master 
made  no  allowance  for  loading  the  lumber  on 
the  cars.  It  is  tme  that  no  specific  amount 
was  allowed  for  this  item  of  expense  by  the 
master.  But  the  estimate  of  $5  per  thou- 
sand made  by  the  master  according  to  the 
direction  of  the  chancellor  In  the  first  decree 
of  reference  for  rough  lumber  covers  the  cost, 
of  loading  the  lumber.  The  testimony  of  the 
experts  fix  the  mill  cost  of  sawing-  and  stack- 
ing the  lumber  on  the  mlllyards  at  $4.75  per 
thousand  and  $1.70  for  dressing  the  lumber 
per  thousand.  This  leaves  a  large  margin 
for  handling  as  well,  as  for  other  expenses. 

It  is  further  contended  that  the  hauling 
allowances  made  by  the  master  are  insuffi- 
cient. In  that  there  was  a  total  of  17,932,2K( 
feet  of  lumber  sawed  by  both  mills,  while  the 
hauling  expenses  are  only  allowed  on  14^- 
334.333  feet,  showing  a  difference  between 
the  lumber  sawed  and  the  lumber  hauled  of 
3,597,952  feet  This  Is  explained  by  the  fact 
that  the  master,  in  going  through  the  sales 
books,  excluded  from  the  hauling  estimate  all 
lumber  that  was  sold  and  delivered  at  the 
mills.  Over  $25,000  had  been  allowed  for 
hauling  lumber,  which  la  correct. 

The  exception  that  no  allowance  was  made 
for  a  watchman  cannot  be  sustained  for  the 
reason  that  there  are  several  extra  men  esti- 
mated for  by  all  of  the  experts  who  teatifled 
hi  respect  to  the  cost  of  manufacturing  the 
lumber.  This  evidently  includes  watchm«i. 
■  The  claim  for  $964.20  for  lumber  for  a  shed 
at  mill  No.  3  cannot  be  sustained.  Ttie  mas- 
ter allowed  $482.10  for  this  item. 

We  think  the  master  was  correct  in  aUow^ 
Ing  $437.09  as  the  expense  account  and  to 
Bowan  $587.65. 

The  claim  for  $160  for  a  gristmill  claimed 
to  have  been  burned  In  the  planing  mUl  la 
not  sustained  by  the  evidence. 

There  Is  an  objection  that  any  credits  were 
allowed  to  Rowan  on  the  revised  account  that 
he  presented,  for  the  reason  that  they  are 
not  within  the  decree  of  reference.  We  do 
not  concur  in  the  view  of  counsel.  The  evi- 
dence on  both  sides  extended  over  every  con- 
troverted point  in  tiie  case,  and  this  matter 
wrts  clearly  within  the  discietlomuy  powers 
of  the  chancellor. 

There  Is  an  exertion  to  the  allowance 
made  to  Rowan  for  1,245  acres  of  timber  cnt 
at  $1.50  an  acre,  amtHintlDC  to  $1,807^ 
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TUB  matter  has  already  been  considered  and 
disposed  of. 

Counsel  for  Lamb  contends  tliat  three  of 
the  notes  of  the  firm  of  Lamb  &  Bowan 
which  were  discounted  at  the  Capital  Nation- 
al Bank,  one  of  -which  was  for  fSOO,  one  for 
HTS,  and  one  for  the  sum  of  flOO,  and  two 
flrm  notes  discounted  at  the  Merchants'  & 
Flantera'  Bank  for  ^6S  and  f400.  respective- 
ly, and  three  for  $300  each  and  one  note  for 
9S&  discounted  at  the  Commradal  Bank, 
should  be  charged  to  Bowan  In  addition  to 
those  charged  to  him  by  the  master.  We 
have  been  over  all  of  the  notes  of  the  flrm 
which  were  given  for  loans,  and  we  approve 
the  finding  of  the  master  and  the  chancellor 
In  respect  to  the  same.  The  method  pur- 
sued in  the  court  below  was  to  charge  Lamb 
with  the  proceeds  of  the  discounted  notes 
where  the  same  were  placed  to  his  credit  In 
bank,  and  to  allow  bim  credit  for  all  'the 
amounts  turned  over  by  htm  to  Lamb  for  the 
flrm  business.  In  respect  to  all  of  the  firm 
notes  for  borrowed  money,  where  the  notes 
were  not  charged  to  Bowan  by  the  master, 
the  money  went  at  once  to  the  business  and 
the  notes  were  paid  by  the  flrm.  None  of 
these  notes  in  the  exception  should  have  been 
placed  on  Bowan's  account. 

The  flrm  received  the  entire  proceeds  of 
the  Tribbette  notes— one  for  $375  and  one  for 
|100— and  the  Douglas  note  of  $1,000,  and 
they  were  pnid  by  the  firm,  except  $335  paid 
by  Bowan  on  the  Tribbette  note  and  $75  on 
the  Douglas  note.  These  notes  were  not 
charged  to  Bowan,  and,  we  think,  properly. 

The  Eea  item  of  $200,  the  Grice  item  of 
$175,  the  Coi  Item  of  $152.32.  the  Tillman 
Item  of  $150,  the  Stillwell  &  Brice  Item  of 
$62.20,  and  the  Campbell  Item  of  $114,  and 
an  Item  of  $480,  which  Mr.  Green  contends 
should  lie  charged  to  Bowan,  are  all  con- 
troverted matters.  They  are  not  charged  to 
Bowan  on  his  account  rendered  by  I^amb, 
and  there  Is  no  satisfactory  evidence  upon 
which  to  charge  the  Items  to  Bowan. 

The  note  of  $500  to  White,  which  It  Is  con- 
tended should  be  charged  to  Bowan,  was 
paid  by  Bowan  with  his  own  money,  and  he 
testified  that  the  proceeds  of  this  note  went 
to  the  flrm.  Thfs  credit  was  proper,  and  the 
note  should  not  be  charged  to  him. 

The  Item  of  $357.79  for  lumber  claimed  by 
Lamb  against  Bowan  was  not  chained  to 
Rowan  by  T-amb.  It  is  a  controverted  mat- 
ter, and  there  Is  no  satisfactory  evidence 
upon  which  to  charge  It  to  Bowan. 

None  of  the  items  of  exceptions  In  volume 
1,  p.  116,  several  of  which  have  already  been 
disposed  of,  should  be  sustained,  except  the 
$300  the  proceeds  of  the  Bagsdale  draft,  that 
went  to  the  Lane  &  Bodley  Company  on  De- 
cember 27,  1883,  on  a  flrm  debt  for  machin- 
ery. This  should  be  allowed  to  Lamb  on  his 
personal  account.  These  items  have  all  been 
fully  examined.  The  $800  and  $100  of  the 
$400  paid  to  the  Lane  &  Bodley  Company 
In  DecemW,  1888,  and  the  $^  paid  to  the 


Stearns  Manufacturing  Company  were  part 
«£  the  proceeds  of  two  notea  given  to  the 
HUliarda  for  $760  each  for  loaned  money. 
The  $1,500  was  credited  to  Bowan  on  his  ac- 
count with  the  Mississippi  Mills,  and  the  mas- 
ter charged  him  with  the  $1,500  and  credited 
him  with  the  $800  and  $100  of  the  $400  paid 
to  the  Lamb  &  Bodley  Company  and  $263 
paid  to  the  Steams  Manufacturing  Company. 
This  iff  a  correct  statement  of  the  transac- 
tion. 

The  other  13  items  in  this  exception,  vol- 
ume 1,  pp.  118,  117,  of  the  record,  have  been 
examined,  and  we  decline  to  disturb  the  find- 
ings of  the  master  and  the  chancellor  In  al- 
lowing the  claims.  The  Item  of  the  Bags- 
dale  draft,  $250,  is  clearly  explained.  This 
draft  was  handed  to  Bowan  by  Lamb  in 
January,  1884.  Bowan  collected  It,  and  In 
February,  1884,  sent  $160  by  express  to 
Lamb,  which  is  credited  to  Bowan  on  his  ac- 
count The  master  charged  Bowan  with  the 
amount  of  draft,  which  is  correct 

The  decree  for  a  credit  of  $50  on  the  firm 
expense  account  for  a  Cove  saw  swage, 
which  is  credited  on  an  account  of  the  firm 
with  Baldwin.  Bhodes  &  Co..  for  a  new  saw 
swage  for  $75  on  November  22,  1888,  should 
have  been  allowed. 

It  is  contended  that  an  aggregate  of  $1,- 
949.69,  made  up  of  amounts  paid  for  machin- 
ery In  1883  and  1884,  beginning  with  $800 
paid  to  the  Lane  &.  Bodley  Company  and  the 
$253  to  the  Steams  Manufacturing  Company, 
which  has  already  been  examined,  should  be 
allowed  as  so  much  capital  contributed  by 
Lamb  to  the  firm,  which  were  not  so  held  by 
the  master  or  the  chancellor.  We  concur 
with  the  master  and  the  chancellor  In  the 
disallowance  of  the  claim,  as  the  greater 
part.  If  hot  all,  this  sum  was  paid  with  mon- 
ey borrowed  by  the  flrm.  None  of  the  Items 
composing  this  aggregate  are  shown  to  have 
been  paid  by  Lamh. 

There  Is  an  elaborate  schedule  filed  with 
Tomb's  exceptions  showing  entries  of  cash 
that  were  charged  to  Lamb  on  his  own  ac- 
count, taken  from  his  personal  account,  that 
were  used  In  the  huslness  of  the  flrm.  We 
have  examined  Lamb's  personal  account  as 
stated  by  the  master,  and  find  that  he  Is  not 
charged  with  the  money  of  the  flrm  that  he 
received  personally  and  for  hia  own  use,  and 
that  the  master  has  estimated  from  Lamb's 
account  which  he  produced  in  court  all  of  the 
Items  of  cash  that  should  have  gone  In  a 
partnership  account  and  cash  account  if  the 
books  of  the  firm  had  been  correctly  kept. 

The  decree  of  December  17,  1901,  directed 
the  master  to  credit  Bowan  with  $160.36, 
lumber  used  in  a  barn,  and  $1,119.27,  paid  by 
Bowan  to  Sexton,  and  also  to  credit  the  ex- 
pense account  of  the  flrm  with  these  Items. 
The  master  credited  them  to  Bowan,  but  did 
not  place  them  on  the  flrm  expense  account. 
On  the  hearing  of  the  exceptions  this  action  of 
the  master  was  conflrmed  by  the  chancellor. 
Bowan  is  entitled  to  these  credits  on  bis  ac- 
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connt  witib  the  Ann,  and  we  think  that  tbej 
were  pn^er^  omitted  &nm  the  expense  ac- 
count 

The  objectloa  that  the  cost  price  of  the 
property  In  tiie  hands  of  the  recelva  sbonld 
be  credited  against  the  vroas  amonnt  of  the 
sale*  of  ¥181.030^  is  not  well  taken,  for 
the  theory  upon  which  these  accounts  pro- 
ceeded Is  that  ttie  amonnfa  paid  tot  the  part- 
ner^p  ^operty  were  charged  against  the 
gross  sales  of  lumber.  The  master  allowed- 
on  the  e^ense  acconnt  for  machinery  alone 
the  sum  of  |21,2S4.4S,  besides  allowing  the 
price  of  the  partnership  lands  and  of  timber 
purdiased  for  the  mills.  We  think  that  this 
Is  correct. 

We  find  a  renewal  of  the  objection  by 
Lamb  that  the  expense  account  does  not  In- 
clude an  allowance  for  repairs  and  various 
other  Items  of  expense  contained  In  Exhibit 
2  to  his  excepUons.  This  Is  true,  but  we 
have  seen  that  on  the  estimated  expense  ac- 
count tiie  estimate  of  f6  for  rough  and  $6.70 
f6r  dressed  lumber  allowed  a  large  and  liberal 
margin  for  Incidental  expenses  not  Included 
la  the  master's  itemlsatlon  of  actual  ex- 
peqses.  The  mastw  allowed  all  of  the  larger 
actual  expenses  of  the  business,  such  as  In- 
surance, taxes.  ^Ight  and  express  charges, 
timber  purchases  and  hauling,  and  these  sup- 
plemented the  estimated  mill  owt  of  making 
the  lumber.  To  have  superadded  to  these 
the  incidental  items  of  expense  claimed  by 
Lamb  would  manifestly  show  an  Incorrect 
balance.  If  the  estimate  method  Is  abandon- 
ed, and  only  the  Items  of  actual  expense 
ivoren  by  the  evidence  to  have  been  paid 
out  allowed,  there  Is  no  doubt  whatever,  from 
the  evidence  In  the  case,  a  very  large  and 
flctitlons  balance  of  pntft  would  appear.  It 
is  apparent,  therefore,  from  the  condition  of 
the  affairs  of  the  partnership,  that  the  chan- 
cellor adopted  the  only  practicable,  if  not  the 
only  possible,  method  of  stating  the  account. 

It  is  contended  that  the  lumber  sold  to 
Bowan,  and  the  lumber  sold  to  otbtt  per- 
Boiu  and  charged  to  Bowan  is  the  account 
rendered  to  liim,  should  not  have  bera  In- 
cluded in  the  gross  amonnt  of  the  sales  of 
lumber  fixed  tiy  the  master.  It  la  true  that 
this  lumbar  is  included  in  the  total  gross 
amonnt  of  sales  as  fixed  in  the  expense  ao- 
connt  by  the  master.  This  constituted  sales 
of  lumber  by  the  firm  to  Bowan,  and  it  la 
all  charged  to  him  as  aoch  <«  Ills  account 
rendered,  which  Is  all  correct 

The  Itema  of  the  years  18S7  and  1888  in 
volume  Ir  p.  12C  of  the  record,  making  an 
aggregate  of  f749.91,  claimed  by  Lamb 
against  Bowan,  appear  in  the  BUsslsatp^ 
hUllB  account  kept  In  Lamb's  name  as  ca^ 
paid  to  Bowan  and  charged  to  Lamb.  They 
were  not  charged  to  Bowan  on  his  account 
with  Lamb  &  Bowanu  It  la  argued  by  coun- 
sel that  these  Items  should  now  be  charged 
to  Bowan  for  the  reason  that  they  appear, 
aa  stated,  on  the  Mlaslsrip^  Blllls  account 
We  do  not  concur  In  this  view  of  counsel. 


The  account  in  Lamb's  name  with  tiie  Uissis- 
sliKtl  Mills  was  a  firm'  account  of  I^mb  ft 
Bowan.  An  account  was  afterwards  opened 
with  Lamb  A  Bowan  by  the  Misfdsslppl 
Mills. 

It  is  objected  also  that  there  are  alz  Items 
credited  on  Rowan's  account  with  the  Mis- 
alaslroi  Mills  from  Lamb  ft  Bowan  which 
should  now  be  charged  to  Bowan.  They  are 
aa  follows:  In  U87,  Bea  lumber  bill.  |200, 
to  B.  A.  Bowan,  $63.  In  188B,  Oliver  ft-Skn^ 
130.  In  1885,  balance  transferred  to  Bowan, 
960.96.  In  1888,  amount  chained  to  H.  N. 
Lamb,  ¥268.50  and  amount  charged  to  Bow- 
an, $5.58.  These  Items,  wlQi  $747.91,  make 
the  aggregate  of  $1,105.46  which  ts  the  sub- 
ject (tf  an  exc^ttlon  tiiat  has  already  been 
disposed  of.  Kone  of  these  items  were  chaz^ 
ged  by  Lamb  to  Rowan.  They  are  all  ton- 
troyerted.  We  are  not  able  to  say  what  are 
the'actuat  facts  relating  to  these  entriei^  and 
we  vrill  not  disturb  the  findings  of  the  mas- 
ter and  chancellor  on  these  exceptions.  The 
two  items  making  $357.79  fpr  lumber  In 
1887,  (dalmed  by  Lamb  for  lumber  sold  to 
Rowan  and  never  charged  to  Bowan,  are  In- 
cluded in  the  list  of  mnitted  items,  which 
amount  in  the  a^r^te  to  over  $2(^000,  are 
controverted,  and  we  will  not  change  the  ac- 
count In  this  respect 

Xdmb  claims  a  credit  for  $74  aa  interest 
paid  on  the  White  note  ot  $600.  This  en- 
tire note  was  paid  by  Bowan,  and  the  mas* 
ter  credited  Rowan  correctly  with  the  prin- 
cipal and  biterest  $674. 

The  master  and  chancellor  declined  to  al- 
low a  credit  on  the  expense  account  for  a 
gristmill,  $100,  which  Is  alleged  to  have  been 
burned  In  the  planing  mllL  It  Is  said  to 
have  been  purchased  from  H.  Dudl^  Cole- 
man, but  there  Is  no  bill  or  Invoice  of  it,  and 
then  Is  no  evidence  In  siq)port  of  it  upon 
which  the  finding  of  the  master  and  the  chan- 
cellor should  be  overruled. 

It  is  objected  to  the  item  of  freight  m 
machinery.  $l,84SJ.O,  In  the  expense  account 
of  the  master,  that  the  vouchers  ahow  $1,- 
468.33.  and  it  ia  said  In  the  exception  that  the 
chanc^lor  examined  these  vouchers  on  the 
hearing  of  the  exc^tiima  to  tlie  first  r^rt 
of  the  maater.  But  the  chancellor,  with  the 
vouchers  before  him,  declined  to  sustain  this 
exception. 

After  filing  his  first  account  in  the  cause, 
Bowan  filed  a  revised  or  amended  account 
There  is  an  aceptlon  to  every  Item  on  that 
revised  account  which  was  allowed  by  the 
mastor  on  the  ground  that  It  was  not  In- 
cluded In  the  decree  of  reference,  and  on  the 
further  ground  that  the  account  rendered  to 
Rowan  is  an  account  stated,  and,  according 
to  the  decree  of  reference^  Is  concludve.  It 
Is  further  objected  that  these  items  srs 
barred  by  the  stetuto  of  llmltatlcuis.  We  do 
not  think  that  this  is  a  correct  OHUtmctlon 
of  the  decree.  The  master  was  instructed  to 
eliminate  from  all  of  the  accounts  all  mors 
that  were  satisfactorily  shown  by  the  evl- 
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denee  to  be  such.  Bran  It  tbe  deem,  In  its 
terms,  had  fiot  Included  all  of  the  sceoanti 
filed  b7  Bowan,  tt  Is  evident  that  erenrthliig 
was  gone  Into  by  the  erldenee,  and  tiie  mat- 
ter W8B,  as  we  hare  already  Bald,  within  the 
control  of  the  chancellor.  We  have  alread? 
disposed  of  the  qnesttoa  of  the  statute  of 
limitations. 

Lamb  objects  that  Bowan  ma  allowed  $1,- 
867.60  for  the  timber  cnt  on  1,245  acres  <Ht 
Us  land.  We  have  already  expressed  the 
view  that  none  of  the  flndlnss  of  the  master 
and  chancdhv  In  respect  to  the  timber  al- 
lowances should  be  disturbed. 

Lamb  has  filed  eiceptlons  to  almost  every 
ime  of  the  credits  alknrad  on  Bowan's  ac- 
counts by  Cbe  master  and  tihe  chancellor. 
Ve  wlU  note  brieflj  each  me  of  tbe  excep- 
tions, 

She  evidence  is  clear  that  Bowan  paid  f  7M 
of  his  own  fnnds  ca  the  HllUard  notes.  It 
is  equally  clear  that  «800  and  |100  of  the 
money  borrowed  on  the  HllUard  notes  went 
to  the  lane  &  Bodley  Oompany,  and  that 
ffcom  the  same  sonrce  the  9268  to  the  Steams 
Mannfiutnrlng  Oompany  was  paid.  The  evl- 
dokce  aliowB  deariy  that  Bowan  paid  wlt^ 
his  Indlvldaal  funds  a  firm  note  in  18M  to 
the  Steams  Manufacturing  Oompany,  9268L- 
60.  Bowan  was  credited  by  Lamb  on  his 
accomt  with  $263.60.  This  entiy  was  after^ 
wards  changed  on  Bowanfs  account  by  hav- 
ing flSSJK)  wrtttsn  In  its  place.  The  orig- 
inal entry  was  torrect,  and  should  have  stood. 
The  master  credited  Bowan  j«operIy  with 
flOO  on  his  account,  which  corrected  the  et^ 
ror. 

The  som  of  |862  of  Rowai^B  money  In  the 
Ca^tal  State  Bank  was  paid  on  two  notes 
discounted  at  the  Merchante'  ft  Plaatm' 
Bank-one  for  $550,  of  March  2L  1884,  and 
one  for  $400,  of  ^rll  10^  1884.  Th«e  Is  no 
doubt  about  this  fact  on  the  evldenoe,  and 
we  concur  with  the  master  and  chancellor 
In  tbelr  mllnga  on  this  exception. 

The  item  of  $28.61  credited  to  Bo>ran  by 
the  master  Is  the  difference  between  the 
amount  charged  to  Bowan  on  his  Miasiselpid 
Mills  account  and  the  amount  In  the  state- 
ment of  this  account.  This  was  an  error 
which  Is  apparent,  and  it  was  corrected  by 
tbe  master  by  giving  Bowan  credit  tor  the 
$23.01. 

On.  January  16,  ISSOi,  Bowan  gave  his  per- 
sonal check  on  the  Merchants*  &  Planten* 
Bank  for  $66  to  pay  a  firm  debt  to  Bartlett, 
and  which  was  applied  to  the  debt  This 
amoont  vras  properly  credited  by  the  master 
to  Bowan  on  his  account. 

There  Is  an  exception  to  the  allowance  by 
the  master  of  $110  sent  by  express  by  Bowan 
ftom  Jackson  to  Lamb  on  January  21,  1886, 
for  the  firm  businon.  We  tliink  that  the 
evidence  warranted  the  master  and  the  chan- 
cellor in  allowing  tills  credit  on  Bowan's  ao- 
connt 

The  next  objection  Is  to  10  small  Items 
ttufe  are  set  out  In  the  exceptions,  running 


tnHu  $2.75  to  $37.80,  as  cash  paid  for  the 
firm  by  Bowan,  and  wlilch  were  allowed  on 
oedlt  to  Bowan  Iqr  tlie  master  and  the  chan- 
ceUoTt  and  wbl^  alkiwanoes,  on  the  evl^ 
dence,  we  stutaln. 

As  to  the  $120,  and  tlie  item  of  $120  paid 
for  oxen  by  Kowan  tat  the  busUwas,  there  is 
no  doobt,  upon  the  evidence  of  the  cwreet- 
ness  of  the  allowance  ot  the  amounte  as  cred- 
ited to  Bowan.  It  is  equally  clear  that  Bow- 
an paid  to  N.  G.  Oonn  $160  on  account  of  a 
firm  note  to  the  Lane  it  Bodley  Oompany  on 
Fetvnary  8,  18Ml 

Bowan  daimed  a  credit  tor  $777  paid  by 
him  to  Wllllama  Bros,  on  firm  orders  for  mill 
hands  given  on  Williams  Bns.  They  went 
through  this  account  and  picked  out  all  these 
small  orders  from  the  other  Items  which  ap- 
pear on  the  Williams  Bros,  account,  and  up- 
on this  allowed  Bowan  credit  for  an  aggre- 
gate of  these  wders  ot  $661^  which  is  eox- 
rect 

The  evidence  Is  entirely  satisfactory  that 
Bowan  paid  $886  en  the  note  of  the  firm  to 
Tribbette.  This  note  wss  glvn  originally  to 
the  Capital  State  National  Bank  for  a  loan 
fbr  Lamb  ft  Bowan.  It  was  bought  by  Tzib- 
bette,  and  he  extended  the  note,  when  final- 
ly it  was  taken  up  1^  the  fimt.  We  approve 
of  the  allowance  of  this  oedit  to  Bowan  o€ 
the  partial  paynwnt  made  by  him  on  this 
note. 

Tbe  master  allowed  Bowan  a  credit  for 
$^,  which  was  paid  by  him  on  a  firm  note 
for  $800,  discounted  in  the  year  1887  in  tbe 
Merchants'  ft  Flantttf  Bank.  This  la  cor- 
rect on  the  evidence. 

Tbe  order  of  Bowan  to  Patten  otto  on  RHey 
for  $60  tor  work  done  on  the  mm  was  cor- 
rectly  allowed  as  a  credit  to  Bomn. 

We  think  that  there  is  no  doubt  that  Bow- 
an closed  the  balance  of  the  firm  account 
with  WUllams  Bros,  with  his  note  for  $266.16; 
and  this  was  allowed  by  tbe  master  on  bis 
acconnL 

The  Items  of  $6.80  for  costs  In  the  Hartgog 
suit  and  $8  cash  paid  for  work  on  the  mill 
were  correctly  allowed  as  credlte  to  Bowan. 
They  are  clearly  establtahed  by  the  evidence. 

The  item  of  $100  of  December  27,  1888, 
"Draft  Miss.  MIUs  $10%*'  to  which  an  excep- 
tion Is  filed  on  the  otmtention  that  It  should 
not  be  allowed  as  a  credit,  has  already  been 
carefully  examined,  and  our  concurrence  ex- 
pressed in  the  flndtog  of  the  masttf  and  the 
chancellor  as  to  the  merits  of  this  claimed 
credit* 

In  respect  to  the  secuid  objection  to  this 
Item— that  It  appears  twice  as  a  credit  on  the 
ma8ta*8  report-^e  have  made  a  careful  In- 
vestigation of  the  testlmoi^  In  order  to  as- 
certfdn  whethw  the  items  are  the  same.  On 
DecembO'  Zt,  1868.  Bowan  gave 'Lamb  a 
draft  or  bill  of  exchange  for  $100  drawn  1^ 
the  Mississippi  Mills,  whidi  was  sent  to  the 
Lane  ft  Bodley  Company  wMi  $800  of  his  own, 
maUag  the  credit  ot  $400  that  appears  on  the 
Lsne  ft  Bodley  Company's  aocount  Bowan 
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on  that  day  bad  no  other  tranBacUoa  of  $100, 
but  be  testified  that  his  recollection  was  that 
He  checked  ¥200  out  of  the  Mississippi  Mills 
on  that  day,  which  he  gare  to  Lamb  to  pay 
Hxe  mill  bands.  This  Lamb  controTerted, 
and  the  9200  dalm  la  disallowed  by  tbe  mas- 
ter and  chancellor.  We  have  already  sus- 
tained their  mllng  on  the  $200  item.  We  find 
that  the  flOO  appears  twice  on  the  master's 
report  the  result  evidently,  of  a  clerical  er- 
ror, and  tt  will  be  cwrected. 

We  have  ^imined  the  foUowlng  allow- 
ances of  credit  by  the  master  to  Howan,  and 
find  them  OHFreet,  tIs.:  Stem  for  oxen  In 
1887,  990;  tbe  note  to  Wblte  and  Interest* 
9874,  In  1888;  the  OommoFdal  Bank  note  of 
9163  In  1882;  paid  Deaton  9350  in  1884,  Scale 
loan  in  1881,  90.75;  and  to  Lamb  9184  on  Sep- 
tember 2,  188S. 

The  Item  of  9160  for  lumber  used  in  band- 
ing Iamb's  barn  -vras  allowed  by  the  chan- 
cdlor  in  the  second  decree  referring  the 
cause  bad:  to  ttie  master,  and  we  Iblnk  this 
was  entirely  correct  tm  the  tacts.  The  bam 
was  built  for  the  convenience  of  tbe  firm, 
and  was  used  for  the  mill.  It  was  built 
on  Lamb's  land,  and  Is  Lamb's  property. 
The  lumber  bdonged  to  tbe  finn.  Lamb  er- 
roneously charged  Rowan  wltb  the  whole 
amount.  Howan  did  not  owe  for  the  lumber, 
for  it  was  firm  lumber  used  for  the  partner- 
ship budness.  It  was  the  proper  way  of  cor- 
recting l4unb*8  error  to  credit  Rowan  with 
this  amount  as  was  done  by  the  master  and 
cbancellw. 

Lamb  bas  an  exceptlcm  to  tbe  allowance  by 
the  chancellor  in  tbe  second  decree  of  refer- 
ence of  91|119^  paid  by  Rowan  to  Sexton. 
The  facts  In  respect  to  this  Item  are  as  fol- 
lows: Rowan  gave  his  pwsfmal  note  to  Bex- 
ton  for  91.860.86,  of  which  9480  went  to  Row- 
an for  his  own  use,  and  the  balance  was  giv- 
en by  Itowan  to  Lamb  to  pay  some  freight 
bills  due  by  the  firm.  Rowan's  statement  in 
his  testimuiy  on  tbe  point  Is  quite  clear  and 
positive.  He  explained  fully  bow  much  mon- 
ey tiie  mill  received,  and  be  also  explained 
tte  details  of  tbe  business  transaction  be- 
tween himself  and  Beztam  in  respect  to  the 
9480.  In  tbe  year  1888  tbe  mill  paid  91,848.96 
In  lumber  on  tills  note  and  its  accumulated 
interest^  wtalcb  was  all  charged  to  Rowan  on 
his  account,  and  so  stands  on  tola  account  ren- 
dmed.  Tbe  balance  of  the  note— about  9800— 
was  closed  1^  Rowan  1^  a  new  note  of  fala 
own.  The  original  note  to  Suton  bore  Interest 
at  the  rate  of  16  per  cent  per  annum,  which 
acoonnts  fbr  tbe  large  amount  paid  on  It 
The  mastv  made  an  apportionment  of  tbla 
transaction  by  charging  tbe  firm  in  Rowan's 
favor  witii  tlie  money  tiiat  Rowan  turned 
over  to  tbe  firm,  and  which  was  used  by  tbe 
firm,  with  legal  Interest,  wblcb  is  correct,  as 
Rowan  In  effect  loaned  this  money  to  the 
firm,  having  paid  off  tbe  Sexton  note.  It  is 
conceded  In  LaiAb's  testimwiy  ttiat  the  firm 
received  some  of  tbis  monay  trom  Rowan  to 
the  extent  of  9200  or  930%  though  be  testified 


positively  tbat  tbe  mlD  got  all  but  tbe  9480. 
We  think  it  clear  tiiat  Rowan  is  entitied  to 
the  credit  of  the  money  that  went  to  tbe  firm, 
with  legal  interest,  and  up<m  this  basis  the 
mastear  allowed  the  credit  to  Rowan  of  91.- 
110.27. 

There  Is  a  long  list  of  Items  In  the  record, 
volume  1,  pp.  137,  138,  wblcb  Lamb  Insists 
should  be  charged  to  Rowan.  They  axe  items 
that  were  never  charged  to  Rowan  by  Lamlk 
Among  them  are  the  various  notes  of  the 
firm  wblcb  w&n  discounted,  and  wbere  the 
inoceeds  went  to  the  business  of  tbe  firm, 
and  none  of  which  should  be  charged  to  Row- 
an. All  of  these  Items  have  been  passed  cm 
In  tbe  opinion,  except  a  check  f<n-  92TC,  given 
to  Rowan  tor  the  pigment  of  the  taxes  ot  tiie 
firm.  Tills  money  was  paid  by  Rowan  for 
tbe  firm's  taxes.  If  he  had  been  charged 
with  this  sum  he  would  have  been  entitied  to 
a  credit  for  it,  so  there  Is  no  reason  for  pn^ 
ting  It  on  tbe  stotemmtof  the  account 

The  items  In  volume  1,  p.  188,  of  the  rec- 
ord, making  an  aggregate  of  92,012.84,  have 
been  already  considered  and  passed  upon. 
Some  of  them  have  been  considored  on  the 
exceptions  that  they  abonld  not  have  been 
credited  to  Rowan.  It  is  perfectly  dear  (m 
the  evidence  that  tbe  9800  and  the  9100  of 
the  9400  paid  to  tbe  Lane  &  Bodley  Company, 
and  the  9253  paid  to  tbe  Steams  Manufac- 
tnrlng  Company,  indiided  in  these  exceptions, 
came  from  the  HlUiard  loan  of  91>500,  and 
were  not  paid  by  Lamb  with  his  individual 
funds.  There  Is  nothing  in  the  evidence  to 
authorise  us  to  set  aside  tbe  findings  of  tiie 
master  and  tbe  chancellor  in  not  allowing 
Lamb  credit  on  his  personal  account  of  the 
other  items  named  in  the  exceptions,  vis.: 
Qulntaie,  98.SS;  freight  on  machinery,  980; 
to  Margan,  910.60;  Capital  Stote  Bank  note, 
9247^,  of  May  8.  1884;  cash  ononeonsly 
credited  to  Rowan  by  Lamb,  963.16;  cadi  to 
Fattenotte,  910;  freight  on  machinery.  9.60; 
cash  to  Rowan,  920;  express  on  belt,  918.70; 
ftel^t,  918.70;  freiffbt;  92;  casb  to  Rowan 
trom  Hicks,  953.19. 

We  have  examined  the  list  of  Items  in  vol- 
ume 1,  pp.  142,  143, 144,  dalmed  as  expendi- 
tures or  expense  Items,  which  should,  It  is  in- 
fdsted,  have  been  allowed  1^  the  mastw. 
These  are  for  various  small  arttdes  for  tbe 
mills,  some  for  ordinary  t^erating  expenses. 
Items  for  machinery,  for  woA  In  oonstroetlng 
mills  and  ordinary  repairs,  for  hauHng,  and 
an  estimate  ot  92,000  for  construction  vrorfc 
and  hauling  macbinery.  As  we  have  already 
obsCTved,  the  master  has  ^owed  for^ 

HAchloerjr   ¥21,SH  43 

And  freight  on  macbinery   1.343  10 

H&ullng  maehlnerr  ud  coutmotloa   3,600  00 

Lumbar  and  boardi   574  fit 

$26,<n  u 

To  tbit  !■  added  th«  toUl  aUowed  on 
I«iob't  Mcout  for  ooBstruetlon  work,...    1,171  M 

Totti   tll,M  U 

In  addition,  as  we  have  already  stated, 
there  was  a  credit  made  by  the  master  «f 
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95  fw  tiw  GO«t  of  fooili  IDA  $0.70  for  dieased 
lumber,  whlcb  left  a  large  marnln  for  out- 
B[de  operating  ezpenaea,  irear  and  tear,  and 
ordinary  repairs.  As  we  have  said,  the  only 
possible  method  or  basis  tat  this  accounting 
was  the  one  adopted  by  tbe  cbancellor*  and 
any  effort  to  state  an  expense  account  based 
on  the  books  kept  by  Lamb  would  have  made 
the  total  cost  of  producing  the  lumber  and 
tolerating  the  busineai  so  much  leas  than 
what  we  know  must  have  been  its  actual 
cost  and  the  actual  eqtenses  as  to  demon- 
strate the  bicorrectness  of  that  method.  As 
an  Illustration  of  tblSi  each  of  the  everts 
estimate  at  from  two  to  four  extra  men  on 
tbe  rolls  at  not  less  than  per  day,  whlcb 
would  provide  for  a  watchman.  Lamb,  in  his 
exceptions,  estimates  a  watchman  for  the 
mill  and  for  the  planw  at  It  is  not 

suggested  that  the  expense  account  of  the 
firm  as  k^  by  Lamb  showed  this  aggregate 
for  a  watchmajL  In  fact,  that  account  does 
not  show  over  91.600  as  paid  for  a  watch- 
man during  tiie  period  of  that  account  from 
1887  to  the  dose  of  the  business.  Thus  It  Is 
evidmt  that  tbe  only  possible  method  of  stat- 
ing the  account  was  flie  one  adopted  by  the 
chancellor. 

Accunpanylng  Lamb's  exceptions  to  the 
master's  report  is  an  exhibit  which  con- 
tains a  tabulated  statement  of  the  amount 
each  item  allowed  by  the  master  on  the  ma- 
chloery  account  and  the  amount  which  Lamb 
Insists  is  shows  by  the  vouchers.  This  In- 
Tolves  the  purchase  by  the  ilrm  from  35  deal- 
era  in  machinery.  Tbe  vouchers  for  these 
purchases  are  voluminous  and  complicated, 
and  fill  nine  large  packages.  Many  of  them 
are  in  a  state  of  great  confusion.  They  con- 
sist of  statement  of  account,  expms  money 
receipts,  draft  notes,  letters  of  acknowledg- 
ment, and  correspondence.  Many  items  for 
wliich  credits  are  claimed  appear  several 
times  on  vouchers.  Thus  the  same  item  for 
a  payment  is  shown  by  an  express  receipt 
for  money  sent  to  the  creditor,  and  again  as 
a  partial  payment  on  account  by  a  letter  of 
adcnowled^ment,  and  flnally  by  an  account 
paid  in  full  with  the  partial  payments  cred- 
ited. These  exertions  extend  to  the  greater 
part  of  purchases  of  the  $23,266.06  for  ma- 
clilnery  allowed  by  the  master  on  his  state- 
ment of  tbe  firm  expense  account  The  mas- 
ter has  filed  with  bis  repbrt  an  exhibit  con- 
taining an  Itemized  statement  of  the  amount 
allowed  on  each  of  the  accounts  of  the  firm 
of  Lamb  &  Rowan  with  the  different  deal- 
era,  whlcb  shows  the  aggregate  amount  stat- 
ed in  tbe  body  of  the  report.  We  have  ex- 
amined particularly  all  of  those  vouchers 
which  are  Involved  In  these  exceptions,  and 
And  that  in  some  of  the  accounts  either 
freight  or  express  chaises  have  been  added 
to  the  amount  of  the  bill  or  Invoice  for  the 
machinery,  which  vras  deducted  by  the  mas- 
ter, and  placed  on  tbe  Itemized  statement  of 
firelgbt  and  expreu  cbaiges,  which  are  al- 
lowed in  the  express  account;  and  which  Is 


marked  "Exhibit  No.  d^  to  tbe  mastexVi  m* 
port  We  find  that  the  itemised  statemmt 
of  allowances  for  machinery  purchases  as 
made  by  the  master  is  correct,  except  tbe 
aggregate  of  purchases  from  tlie  lane  &  Bod* 
ley  Company  allowed  by  tbe  master,  $6,102.- 
07,  should  be  $6,388,96,  making  a  difference 
of  $286.28.  wfaidi  Is  dalmed  in  tiie  exception* 
and  whidt  should  be  added  to  tbe  total  ex- 
pense account  a*  settled  by  tbe  dianoellor. 

There  was  $100  cash  turned  over  to  tlie 
leceiveF  by  Lamb^  which  should  be  credited 
on  the  flm  opense  account,  and  there  Is 
an  itan  at  $100  paid  to  Dun's  Agency  by  the 
firm,  which  Is  not  controverted,  and  which, 
by  omission,  must  liave  escaped  the  attention 
of  the  master  and  the  chancellor.  This  will 
IM  placed  <m  tbe  expoise  account  as  a  credit 
asainst  tbe  gross  amount  of  the  sales. 

We  liave  examined  each  question  pre•en^ 
ed  by  counsel  for  the  respectlTe  parties,  as 
well  as  each  controverted  item  in  these  com- 
plicated and  extensive  partnersh^  accounts, 
and  we  are  satisfied  that  tbe  conclusions 
announced  are  as  correct  and  accurate  aa 
ean  be  reached  in  view  of  the  confusions  of 
the  accounts  and  tbe  conflicts  in  tlie  tes- 
timony in  the  cause. 

We  have  alluded  in  this  opinion  to  the 
flndlivB  of  the  master  and  the  chancellor  on 
tbe  exception  to  the  master's  report  that  by 
the  agreement  of  the  counsel  the  master 
presided  with  the  chancellor  on  tbe  bear' 
ing  of  tbe  exceptions. 

The  decree  of  the  chancellor  is  reversed, 
and  a  final  decree  will  be  rendered  in  tbe 
court  according  to  ttie  directions  Indicated  in 
tbe  opinion.  We  have  pr^ared  a  statement 
showing  the  state  of  the  accounts  after  mak- 
ing these  changes.  The  costs  of  these  ap- 
peals will  be  apportioned  between  the  ptr- 
ties,  one-tbird  against  Bowan  and  two-thirds 
against  Lamb. 

On  Suggestions  vt  Brror. 
0an.  11, 1004.) 

R  ft.  Miller,  for  appellee,  filed  a  suggee- 
tlon  of  error,  making  tbe  following  points: 

The  record  shows  that  Rowan  made  every 
effort  to  settle  the  matter  between  himself 
and  Lamb  without  suit,  and  Lamb  denied 
his  interest  In  the  partnership,  and  refused 
all  overtures  for  a  settlement;  that  all  the 
lumber  sold  by  the  firm  or  for  the  firm  was 
sold  prior  to  1894;  that  Rowan,  even  after 
tbe  suit  was  brought,  tried  In  every  way  to 
adjust  and  settle  the  trouble,  but  Lamb  re- 
fused to  settle  It  It  Is  perfectly  plain  that 
Lamb  owed  Rowan  tbe  amount  flnally  found 
due  him,  and  has  persistently  withheld  It 
and  Rowan  was  forced  to  sue.  I  suggest 
then,  that  in  due  respect  for  justice  and 
equity  this  court  either  ought  to  give  Rowan 
interest  at  legal  rates  on  this  sum  flnally 
found  due  blm  by  Lamb,  or  Lamb  ought  to  he 
taxed  with  all  the  costs  in  all  the  courts  In  this 
case,  which  Is  in  court's  discretion.  Oygej^a 
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Appeal.  62  Pa.  80,  1  Am.  Bep.  S^;  Bowl- 
ing's Heirs  T.  DobTiis'  Helre,  S  Dana,  438; 
Unnford  t.  Murrar,  6  Johns.  Ch.  4;  Taylor 
Young's  Adm'rs,  2  Bosh,  432;  Stongbton  t. 
Lyncb,  2  Johns.  Ob.  209: 

JQHNlKrON,  Special  Jn^.  We  have  care- 
fully reviewed  tbe  former  dedalon  and  opinion 
rendered  In  tbla  case  on  all  of  the  pn^sl- 
tlona  submitted  In  tbe  suggestion  of  error 
wblch  bas  been  presented  by  tbe  learned 
counsel  t<a  H.  N.  Lamb.  Tbe  question  of  tbe 
existence  of  tbe  partnersbtp  between  Lamb  & 
Rowan  Is  one  Issue  In  cause,  upon  which 
tbe  most  Totmnlnons  testimony  was  taken. 
It  is  tbe  principal  issue  In  the  case,  and, 
while  there  is  some  conflict  on  tbe  point,  tbe 
fact  of  tbe  partnership  Is  proved  by  tbe  great 
weight  and  preponderance  of  the  evidence. 
We  therefore  adhere  to  the  conclusion  readi- 
ed on  tbe  question  In  the  former  decision  of 
the  court  We  also  adhere  to  the  former  rul- 
ing that  the  partnership  was  an  equal  one, 
and  that  this  was  the  correct  basis  of  tbe  ac- 
counting. 

In  the  suggestion  of  error  It  Is  Insisted  that 
¥1,13B,  the  proceeds  of  lumber  sold  to  the  Q. 
G.  B.  B.  do.  in  January,  1887,  and  alleged 
by  Lamb  to  have  been  paid  over  to  Bowan, 
should  have  been  charged  in  tbe  accounting 
before  the  master  to  Bowan.  That  Is  a  con- 
troverted Item  in  the  accounting,  and  we  ex- 
amined fully  all  of  tbe  evidence  on  the  point, 
readilng  the  same  conclusion  that  was  reach- 
ed by  the  master  and  the  diancellor.  This 
item  was  never  charged  on  the  books  kept 
by  Lamb  against  Bowan,  and  appeared  In 
tbe  cause  for  the  first  time  In  a  list  filed  by 
Lamb  purporting  to  contain  debit  items 
against  Rowan,  which  bad  been  acddraitally 
omitted  from  the  books.  We  think  that  this 
item  was  properly  excluded  from  the  ac- 
counting by  the  master  and  the  chancellor, 
and  we  adhere  to  our  fbrmer  ruUng  on  this 
point. 

We  think  that  the  $500  note  to  White  In 
18S4  was  a  firm  transaction,  and  that  the 
proceeds  of  tbe  note  went  to  the  firm.  The 
argument  made  on  this  point  by  the  learned 
counsel  Is  based  on  certain  Items  on  account 
between  Bowan  and  the  Mississippi  Mills, 
whldi  do  not  outweigh  Bowan's  positive  tes- 
timony that  the  Arm  got  the  proceeds  of 
this  note.  Bowan's  account  vrltb  the  Mis- 
sissippi Mills  for  a  time  Induded  firm  trans- 
actions, so  that  the  entries  cited  by  counsel 
do  not  necessarily  conflict  with  Bowan's  tes- 
timony. 

Tbe  item  of  $300  credited  to  Bowan  for 
timber  furnished  by  blm  off  of  what  are 
known  in  tbe  record  as  the  "Deaton  lAuds" 
is  correctly  settled  hy  the  former  declslmi  aa 
a  ctvrect  credit,  and.  we  adhm  to  our  foi^ 
mer  mlliv  on  this  point 

Upon  examination  of  fbe  Douglas  note 
item,  we  find  that  there  were  two  conten- 
tkms  In  the  argument  of  the  cause— one  that 
it  was  an  individual  matter  of  Rowan's,  the 


other  that  Bowan  thould  have  a  credit  for 
$T5  paid  by  him  on  the  note.  The  firm 
took  up  the  balance  of  tbe  note,  paying 
$1,000,  proceeds  of  lumber  sales.  It  Is  now 
contended  that  this  sum  should  be  credited 
on  the  expense  account  against  the  gross 
proceeds  of  lumber  sales.  We  now  concur  In 
this  view,  and  the  sum  wUI  be  so  credited. 

The  petition  which  ta  submitted  by  coun- 
sel for  Lamb  in  connection  with  the  sug- 
gestion of  error  asks  that  this  court,  Instead 
of  rendering  a  final  decree  in  the  cause,  aa 
directed  In  tfie  opinion  of  the  court,  will 
remand  the  cause  to  the  chancery  court  wlUi 
leave  to  Lamb  to  take  further  proof  on  the 
ground  of  newly  discovered  testimony.  The 
petition  asks,  In  the  alternative,  that  this 
court.  In  entering  a  final  decree  here,  will  do 
so  without  prejudice  to  Lamb's  right  to  file 
a  bill  of  review  in  tbe  chancery  court  on  the 
ground  of  newly  discovered  evidence.  In  Oe 
case  of  HeU  t.  WaddUl,  78  Miss.  16,  27 
South.  036,  28  South.  831,'  tbe  decree  of  the 
chancery  court  of  Sharkey  county  was  af- 
firmed, and  this  court  held  in  that  case  that 
such  affirmance  did  not  affect  the  right  of 
tbe  appellant  to  apply  to  the  chancery  court 
tta  leave  to  file  a  bill  of  review  for  such  pur- 
pose. In  the  case  now  before  tbe  court  tbe 
decree  of  tbe  diancery  court  is  reversed,  and, 
as  the  substantial  statement  of  the  newly 
discovered  evidence  accompanies  tbe  applica- 
tion to  this  court,  it  Is  proper  for  us  to  de- 
cide whether  the  decree  directed  to  be  ren- 
dered here  sbaU  be  a  final  adjudication  of 
their  protracted  controversy.  Tbe  newly  dis- 
covered testimony  consists  of  a  statement  of 
Mr.  Ben  King,  of  Beauregard,  to  the  ^ect 
that  In  a  conversation  with  Bowan  a  short 
time  before  the  present  auit  was  brought, 
Bowan  said  that  there  was  no  partnerablp 
between  himself  and  Lamb,  but  only  a  com- 
mon Interest  In  the  timber  cot  This  remark 
of  Bowan's  was  also  heard  by  Mr.  King's  son. 
who  was  then  about  nine  years  old.  Mr. 
King  states  In  a  letter  recently  written  to 
Lamb's  counsel  that  Bowan  said  In  a  con- 
versation with  him  In  1S84  or  1885  that  1» 
was  not  a  jmrtner  of  Lamb's.  And  about  tbe 
same  time  Lamb  told  him  the  same  thing. 
Rowan  also  said  that  If  they  did  not  go  in- 
to partnership,  they  could  be  of  assistance  to 
each 'Other.  This  testimony  is  merely  cumu- 
lative. The  evidence  in  respect  to  the  Is- 
sue as  tbe  partnership  is  voluminous  and  ex- 
haustive. A  great  number  of  witnesses  were 
examined  on  this  particular  issue.  Tbe  un- 
disputed facts  of  tbe  case  that  a  firm  ac- 
count was  kept  with  the  Mlselsslpi^  Mills, 
tliat  Bowan  put  mon^  In  tbe  firm  and  took 
out  pn^ts  from  tbe  partnership,  and  some- 
times managed  tbe  mills,  and  that  both  Lamb 
and  Bowan  acted  throughout  the  period  from 
1888  to  about  tbe  year  1894  as  partnws,  show 
that  there  was  a  partnership.  We  c<Kttplet» 
ly  «9lored  tbe  record  on  this  Issue,  and, 
without  attempting  to  go  into  the  details  of 
the  testimony,  we  reached  tbe  conclusion 
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that  tbe  fact  that  Qwre  was  a  partnenhlp,  at 
alleged  In  tbe  bill,  I0  clearly  provea  by  the 
great  preponderance  of  the  testimony.  From 
the  conduct  of  both  Lamb  and  Bowan,  no  oth- 
er concIuBion  can  be  reached.  We  are  clearly 
of  the  opinion  that  the  admig^n  ot  the  new- 
ly discovered  evidence  as  to  this  casual  con- 
versation would  not  affect  the  decision  ot 
this  Issoe.  This  awllcatton  therefore  Is  de- 
nied, and  the  final  decree  will  be  entered  as 
directed  in  the  opinion  ot  the  court  With 
the  modification  made  In  regard  to  the  Doug- 
las note  item  of  f 1.000,  this  aom  will  be  a^ 
lowed  as  a  credit  on  tbe  expense  account 
against  the  gross  amount  ot  fbe  sales  of  Inm- 
bw. 

Tbe  appellant,  by  his  counsel,  has  filed  a 
HuggesUon  ot  mor  asking  the  court  to  cor- 
rect Its  former  opinion  In  respect  to  the  costs 
ot  tbe  aifteal  and  cross-appeal  In  this  court, 
and.  Instead  of  taxing  two-thirds  of  the  costs 
against  the  appellant  and  one-third  against 
tile  croea^ppellant,  to  divide  the  cash  equal- 
ly between  the  two  partners.  In  the  former 
decision  of  the  question  of  costs  the  court 
considered  carefully  this  matter,  and  was  ot 
the  opinion  that  the  costs  should  be  divided, 
as  was  thai  directed,  and  we  see  no  reason 
for  chsnghig  this  direction.  The  costs  of 
these  appeals  are  very  large,  as  tbe  tran- 
script of  the  record  consists  of  17  typewritten 
volumes,  and  In  view  ot  this  conalderation 
we  gave  this  question  careful  attention.  The 
appellant  denied  tbe  partnership  betweoi 
htauselt  and  Rowan,  and  upon  this  Issue  vo- 
luminous testimony  was  taken.  That  issue 
was  found  against  the  aiq>eUant  and  the 
finding  of  the  chancdior  on  this  Issue  has 
been  affirmed  this  court  Again,  a  great 
mass  of  testimony  appeara  In  this  record  on 
hundreds  of  controverted  items  In  the  ac- 
counts of  tbe  partnerdilp,  and  In  the  Indi- 
vidual acconnts  of  the  partners  with  tbe  firm. 
The  necesdty  for  the  testimony  was  caused 
tbe  unsatisfactory  state  of  the  firm  books 
of  account  which  were  kept  by  the  appel- 
lant's bookkeeper,  there  being  an  agreement 
between  the  partners  that  the  aKwlIant 
should  manage  the  business  and  keep  a  cor- 
rect set  of  books.  In  view  ot  these  consld- 
erattoilB,  among  others,  we  adhere  to  our  own 
former  ruling  in  respect  to  the  adjustment  of 
the  costs  of  the  appeal. 

It  is  insisted  for  Bowan  in  a  suggestion 
of  axot  that  Interest  should  be  allowed  to 
Bowan  on  the  decree  In  his  fovor  against 
Lamb  rendered  by  the  chancery  court  and 
corrected  by  this  court  on  a  former  sugges- 
tion of  error  submitted  by  the  appellant 
Tbe  general  rule,  sustained  by  all  <tf  the 
authorities  that  have  been  dted  by  counsel 
and  by  many  others  which  we  have  consult- 
ed, is  that  ordinarily  interest  la  not  allowed 
on  a  partnership  accounting.  To  this  there 
are  some  exc^tlonst  where,  in  the  discretion 
of  the  court  interest  may  be  allowed.  We 
have  carefully  examined  the  cases  cited  by 
Ur.  MUler  on  this  subject   In  Gyger's  Ap- 


peal, 62  Pa.  78,  79,  1  Am.  B^.  882.  Judge 
Shanwood,  after  a  review  ot  authoritleB, 
states  the  rule  to  be  that  int»^  Is  not  or- 
dinarily allowed  In  partnership  accountings, 
though  there  are  exceptions  to  the  rule,  de- 
pending largely  on  the  circumstances  of  each 
Individual  case.  "No  unbending  rule  can  be 
laid  down,"  said  the  learned  Judg^  "which 
would  not  In  particular  instances  work  great 
injustice."  In  the  case  dted  interest  was 
allowed  the  liquidating  partner  for  loans 
made  to  him  during  tbe  liquidation  of  the 
partnership,  which  were  a  great  benefit  to 
the  partnership.  In  Bowling's  Hdrs  against 
Dobyns*  Administrator,  5  Dana,  484^  the  rea- 
tnre  for  which  the  partnership  was  formed 
had  ended,  and  a  considerable  balance  was 
held  by  tbe  defendant,  one  ot  tbe  partners, 
until  suit  wss  brought,  and  he  made  no  de- 
nial ot  it  aware  that  he  owed  this  exact  bal- 
ance. The  general  principle  was  stated,  and 
its  exceptions,  and  tbe  court  allowed  no  In- 
terest because  the  exact  balance  due  was 
not  denied,  and  bad  beoi  knowingly  wlth- 
hdd.  The  court  regarded  this  as  a  proper 
case  tot  the  application  ot  an  exception  to 
the  genera]  rule.  Taylor  t.  Young's  Admin- 
istrators, 2  Bush,  42^  was  sUnllar  in  its 
facto  to  Bowling's  Heirs  t.  Dobyns*  Admln< 
Istrator.  and  tbe  rule  in  that  case  was  fol- 
lowed and  applied.  In  Stoughton  t.  Lyndi, 
2  Johna  Gh.  20O,  compound  interest  was  al- 
lowed by  the  master  on  partnership  funds 
drawn  out  by  one  ot  the  partoers  and  used 
for  his  private  purposes.  The  court  on  ap- 
peal held  that  only  simple  Interest  should 
be  charged.  We  Infer  from  the  opinion  of 
the  court  that  the  only  question  In  the  case 
on  the  appeal  was  whethw  simple  or  com- 
pound Interest  should  be  charged.  The  court 
said  that  the  time  for  Interest  to  be  char- 
ged was  after  the  dissolution  of  the  firm,  and 
when  a  balance  had  been  found  on  an  ac- 
counting. In  Mumford  v.  Murray,  6  Johns. 
Oh.  4,  tbe  defendant  was  a  partner,  and  had 
received  large  sums  of  money  as  a  trustee 
under  an  assignment  made  to  himself  and 
one  John  Innls  Clarke  to  secure  the  firm  ot 
Mumford  &  Murray,  of  which  firm  he  was  a 
partner,  and  other  creditors  of  the  assign-, 
ors.  He  denied  having  received  these  funds, 
and  said  that  bis  a^-trnstee  had  received 
them.  He  used  these  trust  funds  as  his 
own.  He  was  treated  by  the  court  as  a  de- 
faulting trustee,  and  charged  Interest  on  tbe 
trust  funds.  We  think  all  of  these  cases  are 
correctly  decided,  but  they  do  not  fumlah 
any  authority  for  the  allowance  of  Interest 
in  the  case  here  under  consideration.  It  was 
exceedingly  doubtful,  when  the  proceedings 
for  an  accounting  was  begun,  what  was  the 
stote  of  the  account  between  the  partners. 
And  after  tbe  evidence  was  all  In,  and  the 
reference  had  been  made  to  the  master.  It 
was  then  a  most  Intricate  and  difficult  mat- 
ter to  stote  with  accuracy  a  correct  account 
of  the  partoershlp  matters.  We  are  of  the 
opinion  that  no  Interest  should  be  allowed 
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at  any  time  during  the  period  of  this  ac- 
counting. There  Is  no  point  daring  this 
whole  period  that  can  be  fixed,  equitably  as 
the  time  when  Interest  should  be  charged. 
The  accounting  in  the  chancery  court  shifted 
from  one  set  of  balances  to  another.  The 
first  report  of  the  master  was  set  aside  by 
the  chancellor.  The  second  report  of  the 
master  was  materially  modified  by  the  chan- 
cellor on  both  sides  of  the  accounts.  And, 
finally,  the  balances  found  by  the  chancellor 
in  the  decree  appealed  from  have  been  chan- 
ged by  this  court,  and  different  balances  di- 
rected to  be  struck,  which  has  not  yet  been 
done.  During  this  whole  period  of  time  the 
accounting  has  been  In  progress.  The  ac- 
counts in  the  case  show  that  the  total  sales 
of  lumber  amounted,  to  over  $180,000  during 
the  existence  of  the  partnership.  And  the 
accounts  of  each  partner  with  the  firm  were 
in  many  instances  complicated  and  obscure, 
and  BO  many  Items  were  controverted  It  was 
impossible  to  state  the  accounts  with  exact 
ness. 

We  wUl  notice  other  leading  authorities 
on  this  subject  Judge  Story  said  that  In- 
terest is  not  allowable  in  partnership  ac- 
countings until  a  balance  has  been  struck 
on  a  settlement  t)etween  the  partners.  Dex- 
ter T.  Arnold,  S  Mason,  284,  Fed.  Cas.  No. 
3,855.  yice  CSiancellor  Sandford  of  New 
York,  In  Beacham's  Assignees  v.  Eckford's 
Bx'rs,  2  Sandf.  Oh.  116,  after  a  review  of  all 
the  authorities,  came  to  the  conclusion  that 
there  Is  no  general  rule  established,  but  that 
the  allowance  or  refusal  of  interest  depends 
upon  the  circumstances  of  each  particular 
case.  Judge  Sharswood,  in  Qyger's  Appeal, 
62  Pa.  79, 1  Am.  Rep.  SS2,  approved  this  rule, 
saying:  "This  seems  much  the  safest  prin- 
ciple to  adopt  in  view  of  the  confidential  re- 
lation of  the  parties  and  the  variety  and 
complication  of  such  accounts."  Llndley 
says  that  the  general  rule  is  that  Interest  Is 
not  allowed  in  partnership  accountings. 
Lindley  on  Partn.  (4tb  Ed.)  786.  It  Is  said 
in  various  cases  that  there  is  no  fixed  rule  on 
the  subject  as  to  what  circumstances  may 
call  for  the  allowance  of  interest  And  it 
may  be  said  that  JaAge  Sharswood  stated  the 
rule  correctly  to  be  that  each  depends  upon 
Its  own  peculiar  facts  and  circumstances. 
This  was  held  In  Buckinham  t.  Ludlum,  29 
N.  J.  Eg.  350;  Johnson  v.  Ilartshorne,  52  N. 
T.  173;  Gyger's  Appeal,  62  Pa.  73.  The  fol- 
lowing cases  also  hold  this  doctrine:  Moss 
V.  McCall,  75  111.  190;  Tlrrell  v.  Jones,  30 
Cal.  665;  Whitcomb  v.  Converse,  119  Mass. 
38,  20  Am.  Rep.  311;  Tutt  v.  Land.  60  Ga. 
339.  It  has  also  been  held  that  a  partner  is 
not  entitled  to  interest  on  money  advanced 
to  or  deposited  with  the  firm  for  its  use,  un- 
less there  be  a  special  agreement  to  that  ef- 
fect Lee  V.  Lashbrooke,  8  Dana,  214;  Day 
T.  Lockwood,  24  Conn.  185;  Dosha  v.  Smith, 
20  Ala.  747.  We  announce  as  our  conclu- 
sion on  this  subject  that  the  general  doctrine 
Is  well  settled  that  interest  In  an  accounting 


between  partners  Is  not  allowed.  The  ex- 
ception is  that  a  court  of  equity  may  allow 
Interest  where,  In  view  of  the  particular 
facts  of  a  case,  it  is  Just  and  equitable  to 
make  the  allowance.  All  of  the  cases  that 
we  hare  examined  hold  in  the  broadest  terms 
that  In  the  exceptional  cases  the  allowance  or 
disallowance  of  interest  In  an  accounting  be- 
tween partners  Is  within  the  discretl(m  of 
the  court  Elzerclsing  this  discretion  accord- 
ing to  our  views  and  convictions  of  the  cir- 
cumstances of  this  particular  case,  we  adhere 
to  our  former  ruling  on  this  question. 

It  Is  also  suggested  by  counsel  for  Rowan 
that  he  should  be  allowed  the  statutory  dam- 
ages on  the  amount  found  to  be  due  him. 
This  cannot  be  allowed,  as  the  decree  ren- 
dered for  Rowan  in  the  chancery  court  has 
been  reversed  on  Lamb's  ai^al. 

The  suggestion  of  error  for  Rowan  and 
the  suggestion  of  error  for  llie  apjiellant  ftre 
overruled. 


(8S  Mta.  KU) 

BOWER  et  al.  t.  CHESS  ft  WTMAND  00. 
et  al. 

(Supreme  Conrt  of  Missfsslppl.   Dec.  14,  1003.) 

TAX  DBBD— ERRONEOUS  RBCITA1.S-EPFSCT— 
ADDINO  BY  PAROL  EYIDBNCB-DBOinRRBR- 
ADMISSION  OF  AJLLBQATION— PERMISSION  TO 
AMEND. 

1.  A  tax  deed  reciting  that  the  sale  was  made 
for  the  taxes  of  the  year  in  which  the  sale  oc- 
curred is  void  on  its  face. 

■2.  It  is  not  competent  to  show  by  parol  proof 
that  land  was  sold  for  the  taxes  of  a  differmt 
year  from  that  stated  in  the  tax  deed. 

3.  Where  a  bill  to  confirm  a  tax  title  alleges 
that  the  tax  collector,  intending  to  write  in  the 
deed  the  figures  "1896,"  and  thereby  reate  that 
the  land  was  sold  for  taxes  assessed  in  that 
year,  as  it  in  fact  was,  wrote,  through  a  clerical 
error,  the  figures  *'1897."  a  demurrer  does  not 
admit  the  validity  of  the  deed. 

i^eal  from  Ghancery  Court;  Qnltmao 
County;  A.  McC  Elmbrmigh,  Chancellor. 

Bill  \}j  Annie  Bower  and  Jnlla  Bower 
against  the  Chess  &  Wymand  Company  and 
others  to  confirm  a  tax  title^  Decree  for  de- 
fendants, and  coniplalnants  appeal.  Revers- 
ed. 

The  bill  alleges  that  the  lands  were  sold 
by  the  tax  collector  of  Quitman  county  on 
the  first  Monday  of  March,  1897,  for  the  taxes 
due  for  the  year  1896,  and  complainants  be- 
came the  purchasers  at  that  sale;  that  the 
sale  was  duly  and  legally  made,  and  proi>er 
notice  had  been  given.  The  bill  further  al- 
leges that  in  making  the  deed  to  complain- 
ants the  tax  collector  made  a  clerical  error, 
by  writing  the  figures  "1897,"  instead  of 
"1896,"  as  the  year  for  which  the  taxes  were 
dellnqnent,  but  In  executing  said  deed  It  was 
the  purpose  and  intention  of  the  tax  collector 
to  write  the  figures  "1896,"  and  thereby  to 
recite  that  the  land  was  sold  for  the  taxes 
assessed  thereon  for  the  year  1896,  and  that 
said  land  was  In  truth  and  in  fact  duly  and 
legally  sold  to  complainants  for  the  taxes  de- 
linquent for  the  year  1896.   A  copy  of  the 
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deed  was  filed  ai  an  exhibit  to  the  bill.  The 
deed  recites  that  the  land  was  sold  In  1897 
for  the  taxes  of  1897.  The  Chess  Wymand 
CompaD7  demurred  to  the  bill  on  the  ground, 
Inter  alia,  that  the  tax  collector's  deed  was 
Told  on  Its  faca 

Denton  &  Cox  and  Owln  &  Monnger,  for 
appellants.  T.  J.  WiUlamson,  for  appellees. 

WHITFIELD,  C.  J.  The  deed  In  this  case 
recited  that  the  tax  sale  was  made  In  1897 
for  the  taxes  of  1887.  The  deed  Is  for  that 
reason  void  on  Its  face.  French  t.  McAn- 
drew,  61  Miss.  187.  The  real  holding  of  the 
court  in  Brlglns  v.  Chandler,  60  Miss.  8G6, 
is,  when  the  facts  are  looked  to  closely,  mere- 
ly that  parol  proof  may  be  introduced  to  show 
the  true  date  which  a  deed  should  have.  As 
the  date  of  a  deed  shows  merely  the  time 
when  the  contract  was  made,  and  not  the 
terms  of  the  contract.  It  Is  always  competent 
to  show  by  parol  proof  a  mlstalie  as  to  the 
date  of  the  deed.  It  appears  very  clearly 
from  the  facts  that  the  tax  collector  in  that 
case  simply  dated  the  deed  January  27,  1872. 
It  is  true  that  It  appears  that  it  was  admitted 
in  that  case,  as  a  fact,  when  the  evidence 
was  being  produced— not  by  way  of  demurrer 
—that  the  sate  was  In  fact  made  on  the  first 
Monday  In  January,  1872.  If  what  is  meant 
to  be  held  In  that  case,  beyond  what  we  have 
stated,  to  wit,  tliat  it  Is  competent  to  show 
parol  proof  the  true  date  of  a  deed,  Is  also 
that  It  is  competent  to  show  that  the  sale  oc- 
curred on  a  different  date  from  the  day  stat- 
ed. It  is  overruled,  manifestly,  by  the  case  of 
French  t.  McAndrew,  61  Miss.  193.  It  is  not 
competent  to  show  by  parol  proof  that  land 
was  sold  for  the  taxes  of  a  different  year 
ftwm  the  year  stated  In  the  deed.  This  Is 
expressly  held  in  the  case  Jnst  cited,  and  Is 
well  settled.  See  25  Am.  Enc.  of  Law  (1st 
Ed.)  p..  683,  note  8.  In  Maxcy  v.  Clabangh, 
6  III.  26,  the  court  say:  "This  Is.  an  ambigui- 
ty which  cannot  be  explained  by  parol  testi- 
mony. The  deed  must  show  that  the  land 
was  sold  for  the  hixes  of  a  particular  year. 
In  this  way  the  defendant  will  have  it  In  his 
power  to  show  that  the  taxes  for  that  par- 
ticular year  were  paid,  in  order  to  defeat  the 
deed.  The  admission  of  the  deed  would  re- 
strict him  in  the  exercise  of  this  right.  The 
deed  was  therefore  properly  rejected."  One 
other  observation  might  be  made  as  to  Brig- 
Ins  V,  Chandler,  supra,  and  Hardle  v.  Chris- 
man,  60  Miss.  671,  which  is  this:  That  the 
admission  In  those  two  cases  was  the  admis- 
sion of  a  fact  in  the  course  of  the  production 
of  evidence,  not  an  admission  by  way  of  de- 
murrer only.  Both  these  cases  were  actions 
of  ejectment,  and  the  admission  of  fact  in 
both  was — so  the  court  held— an  admission 
of  power  In  the  tax  collector  to  sell.  He 
could  not  sell  In  a  particular  year  for  taxes 
of  that  same  year.  The  admission  in  one 
case  was  that  he  really  sold  in  1867  for  the 
taxes  of  1866;  and  the  other,  that  he  really 


sold  on  the  first  Monday  In  January,  1872, 
although  the  deed  recited  that  he  sold  on  the 
27tb  of  January,  1872.  Undoubtedly,  If  parol 
proof  bad  been  offered  to  this  effect  In  those 
two  cases.  In  contradiction  of  those  two 
deeds,  the  defendant  making  no  such  admis- 
sion. It  would  have  been  Incompetent,  as  held 
by  the  authorities  already  cited  in  61  Miss, 
and  elsewhere.  We  are  not  to  be  understood 
OS  assenting  to  the  correctness  of  the  doc- 
trine announced  In  Hardle  v.  Chrleman  and 
Brlglns  V.  Chandler  on  this  proposition  as  to 
the  effect  of  such  admission,  even  In  the 
course  of  evidence  in  the  case  of  a  tax  deed. 
Suppose,  for  example,  the  description  in  the 
tax  deed  was  the  N.  E.  %  of  a  section,  while 
in  fact  the  N.  W.  ^4  bad  been  sold,  and  the 
defendant.  In  an  ejectment  suit,  should  admit 
that  the  writing  of  "N.  E.  ^4"  was  a  clerical 
mistake,  and  that  the  N.  W.  ^  had  really 
been  sold;  could  there  be  any  Judgment  In 
ejectment  rendered  for  the  recovery  of  the 
N.  W.  ^?  Is  there  any  difference  In  the  prin- 
ciple because  what  Is  pr<^osed  to  be  admit- 
ted Is  the  fact  that  the  sale  was  made  on  the 
right  day,  though  the  deed  recited  the  wrong 
day,  or  the  fact  that  the  sale  was  for  the 
taxes  of  the  right  year,  though  the  deed  re- 
cited the  wrong  year?  We  write  thus  much 
as  to  these  cases  now,  not  to  overrule  them, 
since  it  is  not  necessary  to  a  decision  in  this 
case  to  do  so,  but  simply  to  save  ourselves 
from  being  understood  to  assent  to  their  doc- 
trine In  this  particular  respect.  Here,  how- 
ever, the  admission  is  by  way  of  demurrer 
only.  The  demurrer  admits  the  truth  of  all 
the  allegations  In  the  bill  which  are  well 
pleaded,  for  the  purpose  of  the  demurrer 
alone;  and  the  allegation  that  the  recital  In 
the  tax  deed  that  the  land  was  sold  for  the 
taxes  of  1897  was  a  clerical  mistake,  and  that 
the  tax  collector  meant  to  write  "1896,"  and 
not  "1897,"  is  an  allegation  not  well  pleaded, 
for  the  obvious  reason  that,  if  the  facts  were 
as  stated  in  the  allegation  In  the  bill,  they  could 
not  be  proved  by  parol  testimony.  In  contra- 
diction to  the  recital  of  the  deed,  If  objection 
were  made.  The  demurrant  may  be  regarded 
as  saying,  for  the  purpose  of  this  demurrer: 
"I  grant  that  the  facts  are  that  the  tax  col- 
lector wrote  '1897*  for  '1806'  by  clerical  mis- 
take, and  that  the  sale  really  was  for  the  tax- 
es of  1896;  but,  granting  all  that,  I  do  not 
waive  my  right  to  object  to  your  oflTer  to 
prove  those  facts  by  parol."  Suppose,  for 
example,  this  demurrer  should  be  overruled, 
on  the  Idea  that  the  demurrer  admits  these 
allegations  to  be  true,  as  It  does  for  the  pur- 
poses of  the  demurrer,  and,  on  the  case  be- 
ing reversed,  evidence  ^ould  be  introduced 
to  show  by  parol  these  mistakes,  and  the  de- 
fendant should  object;  would  it  be  contend- 
ed that  the  effect  of  the  admission  In  the  de- 
murrer would  have  any  such  reach  as  to  au- 
thorize the  admission  of  this  testimony?  Cer- 
tainly not.  The  effect  of  the  demurrer  Is 
simply  to  say,  "The  facts  are  doubtless  aa 
yoD  allege  In  your  bill  on  these  two  points^ 
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Irat  gianUnff  the  facta  to  be  ao,  7011  bare 
a  deed  on  wUch  yon  caxmot  recoTer."  That 
is  the  whole  effect  of  the  admlaalon  by  way 
of  demnner,  and  It  la  thla  wbiidi  dlatlnffolah- 
ea  thla  case  from  the  two  cases  cited  In  60 
MlsB.  It  Impossible  to  escape  the  conclu- 
sion that  if  we  ahoold  bold  that  the  complain- 
ant In  a  bUl  1»  confirm  a  tax  title,  whwe  the 
tax  deed  recites  that  the  sale  was  for  taxes 
of  the  wrong  year,  conld,  by  aTerrlng  that 
die  tax  collector  had  recited  the  wrong  year 
1^  ndatajce,  and  that  In  fact  the  land  bad 
been  aold  for  the  taxes  of  t3ie  right  year, 
apd  asking  on  thla  statoment  a  confirmation 
of  hla  title,  sncceaafnlly  maintain  snch  a  bill, 
we  would  be  practically  holdii^  that  a  tax 
deed  could  be  reformed.  The  gist  of  such  a 
bill,  manifestly,  would  be  that  the  tax  col- 
lector bad  made  a  derieal  mistake  In  reciting 
the  year  In  which  1^  land  had  been  sold, 
that  he  had  Intended  to  redte  the  proper 
year,  and  that  hence  tbe  court  should  write 
the  deed  as  tbe  tax  collector  meant  to  write 
it,  and  not  aa  he  actually  bad  written  it  See, 
as  directly  in  p<^t,  80.  B.  Oo.  t.  Oorenla 
(6a.)  29  S.  B.  220,  40  L.  R.  A.,  at  page  256, 
63  Am.  St  Bep.  812,  where  a  declaration  at 
leged  that  a  child  was  capaMe  of  rendering 
seiTicea,  and  apedfied  tbe  aerrioes^  but  also 
alleged  that  tiie  child  was  only  one  year  and 
ten  montba  old.  On  demurrw  the  court  said: 
"But  It  Is  contraided  by  the  demurrer  in  the 
court  below  that  it  was  admitted  that  the 
child  was  capable  of  renderbig  aerricea,  and 
that  therefore  the  court  was  right  in  overrul- 
ing tbe  demurrer.  The  declaration  enumerat- 
ed certain  services  of  the  child,  which  it  is 
alleged  wore  wmtb  12  per  month.  In  passing 
upon  a  demurrer  to  a  declaration,  tlie  court 
considers  all  tbe  allegations  therein.  Tbe  de- 
murrer admits  all  the  facts  well  i^eaded.  If 
all  tbe  facta,  taken  togetha,  show  that  the 
plaintlfC  la  not  entitled  to  reconrer,  the  court 
should  sustain  tbe  dratiurrer,  although  some 
of  the  facts  alleged  would  show  the  meaaure 
and  amount  of  the  damages." 

We  think  the  decree  sustaining  the  de- 
murrer erarect  and  to  that  extent  it  is  af- 
firmed. We  rererae  tiie  decree,  howerer,  dis- 
missing the  bill,  and  remand  the  eaae^  in  or- 
der that  tbe  aro^lants  may  amend  so  as  to 
secure  whatever  t^Utt,  if  any,  ttwy  may  be 
entitled  to.  So  ordered. 


(83  HlM.  124) 

SPABES  T.  HOPSBN. 
(SiQ»reme  Oourt  of  MisriBsippl.  Dec  21. 1908.) 

REPLXVIN— HKDBLIVERT  BOND-SURETIES— 

LIABILITT— COSTS. 
1.  Uoder  Code  1892,  S  S729,  providing  that 
if  plaintiff  recoTers  in  replevin  be  may  recover 
atainst  the  losing  party  and  hla  snretlea  jndg^ 

T  L  Am  Raplarla,  voL  tt,  Coit.  Dl*.  I  4H. 


meat  for  restoration  of  the  property  and  for 
damases  and  costs,  a  surety  on  a  redellverr 
bond  In  replevin  is  Uat>le  for  costs  after  iu&g- 
ment  for  plaintiff,  thongh  the  bond  conditioned 
In  compliance  with  the  form  prescribed  by  Code 
1892,  f  3716,  is  silent  as  to  costs. 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  a  Coolc.  Judge. 

Action  by  Jorden  Hopsen  against  W.  T. 
Sparks  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Sparks  appeals. 
Affirmed. 

Mayes  &  Harris,  for  a[^>dlant 

GALHOON,  J.  Sparks  waa  surety  on  the 
replevin  bond  for  $100,  given  by  the  defend- 
ants In  a  replevin  suit  in  a  court  of  a  Justice 
of  the  peace,  for  a  horse.  Defendants  won 
in  that  court  wbich  adjudged  that  th^  re* 
tain  the  horse.  The  bond  la  conditioned,  as 
ia  tbe  form  set  out  in  Code,  f  8716,  to  be  void 
tf  tbe  horae  should  be  produced  befon  the 
court  to  aatisfy  Its  Judgment  but  is  ailent  aa 
to  coats.  But  the  plaintiff  appealed,  with 
supersedeas,  to  the  drcnlt  court  and  won 
there,  and  the  Judgment  was  that  tbe  hrasa 
be  restored  to  bUn,  and  that  defendanta  and 
Sparks,  their  surety  on  the  replevin  bond, 
pay  $214.76,  tbe  costs;  Sparks,  howevei;  to 
be  «onenLted  on  payment  of  $100,  tbe  penr 
alty  of  his  bond,  the  horse  having  beai  de- 
livered to  plaintiff. 

It  is  urged  here  by  Sparktf  that  he  Is  bound 
only,  by  the  letter  of  his  t)ond,  to  have  the 
horse  forthcoming,  which  waa  done,  and  that 
It  was  error  to  hold  him  for  any  coats  at  alL 
In  Phillips  T.  Cooper,  59  Miss.  IS,  this  court 
construed  sectlona  1530  and  1586  of  tbe  Code 
of  1871,  in  a  case  where  the  property  had  not 
be^  produced,  and  held  the  surety  liable  for 
costs;  and,  further,  said  he  would  also  be 
liable  If  the  proper^  had  been  restored,  be- 
cause section  1535  of  that  Code  gave  the 
"successful  party"  a  distringas  for  tbe  prop- 
erty and  "a  fieri  facias  for  damages  and 
costs."  Now  the  requirement  of  the  condi- 
tion of  the  bond  of  defendant  by  section  1530 
of  the  Code  of  1871,  Is  identical  with  that  of 
section  3715  of  the  Code  of  1892,  that  the 
property  "shall  be  forthcoming  to  satisfy  tbe 
Judgment  of  the  court"  Section  3729  of  tbe 
Code  of  1892,  compared  with  section  1535  of 
the  Code  of  1871,  is  substantially  tbe  same, 
both  allowing  recovery  against  the  losing 
party  and  his  sureties  for  restoration  of  the 
property  and  for  "damages  and  costs."  Tbe 
fact  that  the  form  of  the  bond  tm  defend* 
ant  set  out  In  section  3716,  Code  1892.  does 
not  mention  costs,  cannot  alter  the  reasoning 
or  the  conclnslon  In  Phillips  v.  Cooper,  su- 
pra. The  learned  codlfiera  of  this  Code  cite 
this  case  as  an>Ucable  In  ttieir  footnote  to 
section  8715. 

AfBrmed. 
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(83  Hiss.  153} 

"WHITFIELD  et      T.  TATUM. 
iSapreme  Gonrt  of  MitsinlppL  Dee:  21.  1908.) 

STOCK  LAW— KXHMPTION— ORCINANCB— VAU0- 
ITT— PARTIAL  STOCK  LAW— CON- 
FINEMENTS OF  CATTLB. 

1.  An  order  of  the  board  of  iopenrlson  adopt* 
ed  pniinutnt  to  Lawe  1^2,  p.  &I,  c.  236.  |  7, 
which  exempted  from  the  operation  of  the  sto<^ 
law  certain  territory,  which  order  embraced  ter- 
ritory which  the  board  might  so  exempt,  as  well 
aa  territory  which  the  board  waa  not  authoris- 
ed to  so  exempt,  ia  valid  aa  to  the  territory 
wliich  might  be  reliered  from  the  stock  law. 

2.  The  partial  stock  law,  as  defined  by  Code 
1882.  {  2057,  requires  the  owners  of  hoga,  aheep, 
and  goata  to  keep  them  confined,  and  does  not 
apply  to  cattle. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; E.  O.  Sykes.  Jodge. 

Action  by  Sylvester  Tatnm  against  John 
W.  Whitfield  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

The  Legislature,  tn  March,  1882,  passed  a 
law  to  prevent  live  stock  from  runniug  at 
large  In  Monroe  county.  Chapter  236,  Laws 
1882,  p.  237.  Section  7  of  the  act  provided 
that  the  landowners  of  that  part  of  the  coun- 
ty lying  adjacent  to  the  Tombigbee  xtver  and 
east  of  the  Prairie  Belt,  or  any  township  or 
fraction  of  a  township  thereof,  might  relieve 
that  township  or  fraction  of  a  township  from 
the  operation  of  this  act  by  petition  to  the 
board  of  supervisors.  On  Aiigast  11,  1882, 
the  board  of  supervisors  passed  an  ordinance 
relieving  all  of  township  IS,  range  7  east, 
txoia  the  operation  of  this  act.  At  the  Sep- 
tember. 1882,  meeting,  the  board  posked  an- 
other ordinance  that  the  first  order  should  be 
amended  so  as  to  apply  to  such  portions  of 
said  township  IS  which  lie  west  of  the  Tom- 
bigbee river  and  east  of  the  Prairie  Beit, 
**and  that  any  portion  thereof  which  appUea 
to  the  Prairie  Beit  in  said  townahip  be  and 
the  ^me  Is  hereby  rescinded."  January  8, 
1897,  the  board  of  snpervlsors  of  Monroe 
county  passed  an  ordinance  establishing  a 
partial  stock  taw  in  said  district,  which  did 
not  require  cattle  to  be  confined.  In  May, 
1908, 11  head  of  cattle  belonging  to  Sylvester 
Tatum  were  at  large  on  or  near  by  lands  of 
J.  W.  Whitfield  and  MUlle  Whitfield.  These 
cattle  were  taken  up  by  Whitfield  and  put 
into  a  lot,  and  very  soon  thereafter  Tatom 
demanded  possession  of  them,  bat  Whitfield 
refnaed  to  deliver  them  to  him  nntesa  he  paid 
SO  cents  per  head  charges,  as  provided  In 
the  act  of  March  8,  1882.  Tatnm  refused  to 
par  this,  and  brought  this  action  of  replevin 
to  Tecover  possessitm  of  the  cattle.  The  case 
-was  tried  before  the  court  on  agreed  state- 
ment of  facts,  a  lory  beinff  waived. 

Getk  O.  Paine,  ft>r  appellants.  GHlleylan  ft 
I^ftwlch,  for  appellee. 

TBTTLT,  J.  The  board  of  supervlson  of 
Monroe  county,  by  order  of  August  11,  1882, 
Tv^ltered  all  of  township  16,  range  7  east, 
from  the  (^Kratlon  of  the  stock  law  in  force 


In  that  section  of  the  county.  This  order 
was  passed  in  pursuance  of  section  7,  c.  236, 
p.  237,  Acte  1882,  which  anthorlsted  the  ex- 
emption from  the  provisions  thereof  oE  any 
township,  or  fraction  of  a  township,  lying  ad- 
jacent to  the  Tombigbee  river  and  east  of 
the  Prahie  Belt  of  said  county. 

It  la  contended  by  appellants  that  this  or- 
der was  void,  and  exceeded  the  authority  of 
the  board,  for  the  reason  that  all  of  township 
IS  did  not  Ue  "east  of  the  Prairie  Belt,"  as 
shown  by  the  recitals  in  a  subseauent  ordw 
of  the  board  of  supervisors.  This  position 
is  tmtenable.  Conceding  that  the  order  by  its 
terms  embraced  territory  wblcb  the  board 
was  not  empowered  to  relieve.  It  was  stUl 
valid  as  to  the  fraction  of  the  township  in- 
cluded within  the  description  given  in  sec- 
tion 7  of  said  act  The  subsequent  order  of 
the  board  referred  to  expressly  recognizes 
this,  and  reaffirms  the  exemption  of  "such 
portions  of  said  township  as  Ue  west  of  the 
river  and  east  of  the  Prairie  Belt"  The 
board  of  supervisors  nev^  attempted  to  re- 
scind the  order  of  August  11th,  and  Its  order 
of  September  6, 1882,  was  simply  intended  to 
be  amendatory  thereof.  The  agreed  state- 
ment of  facts  herein  shows  that  the  land  on 
which  the  cattle  were  distrained  was  em- 
braced in  the  territory  wiilcb  the  board,  la 
pursuance  of  legislative  authority,  express 
relieved  from  the  operation  of  the  stock  law, 
and  this  la  decisive  of  appellants'  conten- 
tion. 

Hie  "parHal  stock  law"  now  in  force  In  the 
territory  In  question  does  not  require  cat- 
tie  to  be  confined.  Section  2067,  Code  1882. 

Affirmed. 


(8S  HiBS.  749) 

BALL,  BROWN  &  CO.  v.  SLEDQE. 

(Supreme  Court  of  MisdssIppL  Dec  21, 180S.) 

RBPLKVIN-.JU8TI01I   OOITRTS-TALUATION  OT 
PROPBRTY-JURISDICnON— AFFIDAVIT- 
LANDLORD'S  UBN^ROPS. 

1.  Code  1882,  {  8707,  providing  for  replevin 
tn  Justice's  court,  requires  plaintiff  to  file  an  af- 
fidavit showing,  among  otht>T  tbines,  the  value 
of  the  prop«rbr.  Code  1892,  (  Qw,  imposes  a 
penalty  for  suing  for  more  thi>n  ia  due,  for  the 
pnrpoee  of  conferring  jurisdlctiOQ.  Held,  that 
in  replevin  before  a  justice  the  jorlsdictioa  of 
the  court  was  fixed  by  the  statemcnl  in  the  aOl- 
davit  in  the  absence  of  any  shorring  that  the 
raloation  was  knowingly  magnified  or  diB<hafeV 
ed  for  JnrlsdictloDal  purrees. 

2.  A  landlord  has  a  lien  on  all  agrlcultiuti 
prodacts  raised  on  the  premises,  to  secure  his 
rent  and  soppllei  for  the  current  year,  which 
may  be  asserted  against  the  products,  or  the 
purchaser  thereof. 

3.  Such  lien  may  be  asserted  against  a  person, 
irrespective  of  whether  he  had  notice  of  the 
lien. 

4.  One  who  received  cotton  from  his  debtor, 
and  applied  the  proceeds  thereof  to  the  debt, 
and  gave  a  receipt,  but  was  afterwards  forced 
to  pay  such  proceeds  to  one  holding  a  landlord'a 
lien  on  the  cotton,  might,  notwithstanding  the 
Teoeipt,  mftwce  repayment  fnm  Us  debtor. 

W^Im!  ^^"^'^^^""^  '"^  Tenea^  vel.  Vt,  Oent.  Dig.  H 
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5.  The  lien  of  a  lancllord  does  not  attach  to 
crops  shipped  out  of  the  state,  and  the  purchas- 
er IS  not  liable,  even  though  he  had  notice  of 
the  lien. 

6.  The  fact  that  one  to  whom  crops,  on  which 
a  landlord  had  a  lien,  were  shipped  outside  of 
the  state,  paid  the  landlord  a  portion  of  the  pro- 
ceeds of  the  crops,  did  not  alter  the  principle 
that  the  lien  did  not  attach  to  such  crops. 

Appeal  from  Circuit  Court,  Bolivar  County; 
A.  McC.  Klmbrougb,  Judge. 

Action  by  Ball,  Brown  &  Go.  against  Ned 
Sledge.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.  Reversed. 

Ned  Sledge  rented  some  lands  from  one  EL 
O.  Williamson  for  the  year  1900.  He  after- 
wards gave  a  deed  of  trust  to  Ball,  Brown  & 
Co.  on  his  crop  and  some  stock  and  bis  farm- 
ing Implements,  to  secure  some  advances 
made  by  them  to  him  for  that  year.  Ball, 
Brown  &  Co.  were  merchants  doing  business 
to  Memphis,  Tenn.  Sledge  lived  and  rented 
land  in  Mississippi.  Ball,  Brown  &  Co.  had 
actnal  notice  of  the  rental  contract  between 
Williamson  and  Sledge,  and  they  paid  said 
WllIlamsoD  the  sum  of  $150  of  said  rent  for 
that  year.  Sledge  did  not  pay  Ball,  Brown  A 
Co.,  and  early  in  the  year  1901  they  sent  their 
agent  to  Bee  Sledge,  and  gave  falm  the  amount 
Sledge  owed  tliem.  which  was  (295  on  ac- 
count, and  the  J150  they  had  paid  on  the  rent 
for  1900.  The  agent  went  down  to  see 
Sledge,  and  urged  the  payment  of  the  debt; 
and  Sledge  agreed  that  two  bales  of  cotton 
raised  on  the  land  rented  from  Williamson 
and  two  mules  might  be  sold  by  this  agent, 
and  the  proceeds  applied  to  the  payment  of 
the, debt.  The  agent  sold  the  property,  and 
api^lied  the  proceeds  to  the  payment  of  the 
open  account,  for  the  time  forgetting  the 
amount  that  had  been  paid  on  the  rent,  and 
paid  a  small  balance  In  money  to  Sledge,  and 
gave  him  a  receipt  in  full  of  the  amount  due 
Ball,  Brown  &  Co.  This  mistake  was  after- 
wards discovered,  and  Ball,  Brown  &  Co.,  not 
getting  satisfaction  from  Sledge,  brought  this 
action  of  replevin  under  their  deed  of  trust 
to  recover  from  Sledge  three  head  of  horses 
and  the  farming  Implements  covered  by  the 
deed  of  trust.  The  affidavit  fixed  the  value 
of  the  property  at  $145,  and  the  return  of  the 
officer  seizing  the  property  fixed  It  at  $132, 
The  salt  was  brought  In  a  Joatlce  of  the 
peace  cour^  and  from  a  judgment  for  de- 
fendant plaintiffs  appealed  to  the  circuit 
court  There  was  considerable  testimony 
taken  as  to  the  value  of  the  property  seized, 
and  some  witnesses  fixed  It  at  above  $200, 
and  some  under. 

The  first  and  second  Instructions  given  for 
defendant  in  the  circuit  court  are  as  follows: 

"(1)  That  If  th°v  believe  from  the  evidence 
that  the  valu«  of  the  property  replevied  In 
this  suit  exceeded  the  sum  of  $200  at  the 
time  anit  was  Institnted,  tU&j  mat  find  for 
defendant. 

"(2)  The  court  instructs  tbe  thdt  ^e 
mit  note  paid  to  Ball,  Brown  &  <jo  not 
coToed  hy  the  deed  of  trust,  and  If  thcr  ai<d 


from  the  evidence  that  the  defendant,  Ned 
Sledge,  paid  In  full  all  indebtedness  due  Ball, 
Brown  &  Co.,  except  said  rent  note,  they 
must  find  for  defendant." 

The  second  and  third  Instructions  refused 
for  plaintiffs  are  as  follows: 

"(2)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  in  Jan- 
nary,  1901,  the  plaintiffs,  through  their  agent. 
Green,  received  from  Ned  Sledge,  In  this  coun- 
ty, two  bales  of  cotton  which  were  subject  to 
an  unsatisfied  landlord's  lien  held  by  H.  C. 
Williamson,  and  that  the  plaintiffs.  In  this 
county,  appropriated  the  said  two  bales  of 
cotton,  and  the  proceeds  thereof,  selllDg  the 
same,  and  placing  the  proceeds  to  the  credit 
of  the  defendant  In  account,  then  tbey  were 
liable  to  the  owner  of  the  rent  note  offered  In 
evidence  for  the  value  of  the  said  cotton; 
and,  if  the  plaintiffs  were  so  liable,  then  the 
defendant  became  liable  for  such  value,  and 
such  liability  Is  protected  by  the  mortgage 
offered  In  evidence,  and  the  Jury  will  find 
for  the  plaintiffs,  unless  they  believe  that 
such  liability.  If  any,  has  been  discharged 
by  the  defendant 

"<3)  If  the  Jury  believe  ^m  the  evidence 
that  defendant  shipped  to  plaintiffs,  In  Mem- 
phis, Tenn.,  cotton  raised  on  land  rented  in 
1900  by  the  said  defendant  from  H.  O.  Wil- 
liamson, and  that  such  shipment  was  made 
because  of  the  demand  of  plaintiffs,  or 
reason  of  defendant's  contract  and  agree- 
ment with  plaintiffs,  and  that  such  cotton  so 
shipped  was  subject  to  landlord's  lieu  held 
by  H.  C.  Williamson,  and  that  plaintiffs  had 
actual  knowledge  then  of  said  Uen,  and  that 
such  landlord's  lien  has  been  satisfied  and 
discharged  by  plaintiffs,  because  of  their  lia- 
bility for  same,  then  the  Jury  will  find  for 
plaintiffs,  unless  they  further  believe  from 
the  evidence  that  the  said  defendant  has  ful- 
ly paid  and  satisfied  the  amount  so  paid  by 
the  plalntlffB  in  dlachaiglng  the  landlord's 
Hen." 

From  a  verdict  and  Judgment  for  defend- 
ant, plaintiffs  appeal. 

Moore  &  Clark,  for  appellants.  Sillers  * 
Owens,  for  appellee. 

TRULY,  J.  The  first  instruction  given  for 
appellee  told  the  Jury  that,  if  they  believed 
from  the  evidence  that  the  value  of  the  prop- 
erty Involved  exceeded  $200  at  the  date  of 
the  institution  of  the  suit,  they  should  find 
for  the  defendant  This  was  fatal  error. 
Section  3707,  Code  1892,  stating  how  the  ac- 
tion of  replevin  shall  be  commenced,  wrought 
a  radical  change  In  section  2613,  the  corre- 
sponding section  of  the  Code  of  1880.  This 
amendment  and  enlargement  was  Intended  to 
provide  an  easy  plan  by  which  the  rights  of 
parties  litigant  might  be  speedily  and  Qnally 
determined.  The  rigidity  of  the  technical 
rules  in  matters  of  procedure  was  rehaed, 
and  a  simple  method  devised  for  the  com- 
mencemeat  of  the  actloii.  Un^  sectitn  3707 
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tbe  plaintiff  flies  an  affldarlt  In  statatoi7 
form,  stating  therein  the  residence  of  tbe 
defendant,  the  location  of  the  property,  and 
his  valuation  thereof,  whereupon  the  officer 
taking  the  affidavit  makes  the  writ  return- 
able to  tbe  proper  court,  whether  of  his  own 
or  another  count?.  The  venue  Is  fixed  by  the 
residence  of  the  defendant  or  location  of 
pn^erty,  and  tbe  Jurisdiction  by  the  value  of 
the  property,  as  these  are  set  out  in  tbe  affi- 
davit; and  lite  Jurisdiction  of  the  court,  thus 
fixed,  can  only  be  defeated  by  proving  a  dif- 
ferent venue,  or  showing  that  a  false  val* 
nation  of  tbe  property  was  made  on  "puiv 
poee  to  confer  Jurisdiction."  On  this  point, 
section  640,  Code  1892,  applies  to  Justice  of 
the  peace  as  well  as  circuit  courts.  It  is 
true,  as  decided  in  Blddle  v.  Paine,  71  Miss. 
4M,  21  South.  2S0,  that  tiie  value  of  the  prop- 
erty ia  tbe  test  of  Jurisdiction  in  actions  of 
replevin;  bu^  as  value  is  only  a  Question  of 
estimatitm,  varying  as  the  Individual  Jodg- 
ments  of  men  may  dUEer,  the  valuation  fixed 
by  the  pleadings  Is  prbnarily  accepted  as 
true.  It  Is  also  true  that  the  Jurisdiction  of 
the  court  thus  acquired  may  be  defeated, 
and  tbe  plaintiff  mmsnlted  in  c(msequ^oe: 
but,  In  order  to  do  tills,  confilcting  testimony 
as  to  the  value  of  the  imqwrty  Involved  Is 
not  sufficient  Tbe  proof  must  so  fnrtBer, 
and  show  that  the  valuation  was  knowingly 
and  purposely  falsely  magnified  or  dlminld^ 
ed  In  order  to  avoid  the  constitutional  lim- 
itations of  Jurisdiction.  Any  other  rule,  as 
pointed  out  In  Fenn  v.  Harrington,  64  Miss. 
733,  would  work  hardship  to  the  litigant  who 
honestly  over  or  under  estimates  the  value 
ot  tiie  lutipertT  involved,  or  whose  valuation 
differed  from  that  of  other  witnesses,  or  from 
the  condurton  arrived  at  by  the  Justice  of 
tlie  peace  or  tile  Jury.  The  Jurlsdlctlim  of 
the  courts  was  not  Intended  to  be  left  as  a 
matter  of  conjecture,  to  be  acquired,  and  lia- 
ble to  be  defeated,  by  honest  differences  up- 
on a  men  matter  of  opinion.  HiIs  rule  was 
not  correctiy  stated  by  tbe  first  Instruction 
for  the  appelle&  Tbe  Jurisdiction  of  the 
comrt  was  not  d^mndent  upon  what  concln- 
■tons  as  to  value  tiie  Jury  might  arrive  at 
from  the  pnot  on  tiie  trial  In  the  circuit 
court,  and  the  question  of  value  was  not  for 
the  ecmsideration  of  the  Jury  in  this  connec- 
tion. If  It  should  become  manifest  during 
the  progress  of  a  trial  tlut  a  cour^  for  any 
cause,  was  without  Jurisdiction,  the  presid- 
ing Judge  should  so  dedde,  and  dlsmbu  the 
caae.  The  question  was,  not  what  the  Jury 
b^teved  the  proiwrty  to  be  worth,  but,  did 
tlie  appellants  knowingly  underestimate  the 
value  for  the  purpose  of  vestii^  the  Justice 
of  the  peace  with  Jurisdiction?  In  this  view, 
tliere  was  no  testimony  which  warranted  the 
g^ivlng  ot  thla  instruction. 

Tbe  second  Instruction  given  for  appellee 
was  also  erroneous.  It  is  well  settled  that 
tbe  landlord  has  a  prime  Hen  on  all  tbe  agrl- 
eultural  products  raised  on  the  leased  prem- 
ises, to  secure  bis  rent  and  supplies  tor  the 
35  SC.-  28 


current  year;  and  this  lien  may  be  success- 
fully asserted,  not  only  on  the  products  them- 
selves, but  against  the  purchase^  tbereot  In 
this  state,  whether  witii  or  without  notice  of 
the  ezlstmce  of  the  Uen.  In  the  iiutant  case 
it  ia  admitted  that  appellants  had  actual  no- 
tice of  the  relatitm  of  landlord  and  tenant 
which  existed  between  appellee,  as  tenant, 
and  WUUamson,  as  landlord.  Conseqnentiy 
the  landlord  could  have  legally  asserted  his 
Uen  for  rent  In  arrears  against  appellants  for 
the  value  of  all  cotton  produced  on  tbe  leased 
premises,  received  by  them  In'thls  state  from 
the  tenant  The  scde  question  fbr  considera- 
tion, therefore,  was  what  amount  U  any, 
was  legally  due  by  appellee  to  his  landlord, 
WllllamSMi.  on  his  rent  note.  Whatever  thla 
amount  appellants  were  liable  therefor,  to 
the  extent  of  the  value  of  the  cotton  received 
by  them  in  this  state;  and,  having  paid  It 
they  could  rightfully  subtract  it  from  the  net 
proceeds  of  tbe  cotton  wbldi  they  bod  credit' 
ed  on  Sledge's  indebtedness  to  them,  and  pro- 
ceed to  collect  tbe  balmce  tbea  due  them  as 
iHtovlded  by  the  terms  of  the  deed  of  trust 
which  they  hold.  The  fact  that  the  agent  of 
appeUanto  had,  through  mlstoke,  given  ap- 
pellee a  full  receipt,  and  had  canceled  and 
aurtendered  tiie  trust  deed,  did  not  alter  the 
legal  atatuB  of  aftelrs.  One  who  receives  cot- 
ttm  from  a  debtor,  and  ajvUes  the  proceeds 
thereof  to  the  satisfaction  ot  an  «^T"ng  in- 
debtedness,  and  gives  recelpte  therefor.  If 
afterwards  forced  to  pay  such  proceeds  to 
one  holdliv  a  paramount  11m  na  tbe  cotton, 
la  not  deprived  of  hta  r^bt  to  demand  and 
enfon»  npayment  trf»n  his  debtor.  The 
proper^  in  controversy  le  subject  to  toe  trust 
deed  ot  appeUante  tot  whatever  amount  was 
legally  due  WUUamson  by  Sledge  as  rent 
and  which  was  paid  by  appelUnte  out  ot  the 
cotton  liable  therefor. 

The  second  instruction  refused  for  appel* 
lante  correctly  stated  the  law  herein  an- 
nounced, and  it  ahonld  have  been  given. 

Tbe  third  Instruction  asked  by  appellante 
waa  correctly  refused.  It  was  decided  In 
Mlllsaps  V.  Tate,  75  Miss.  150,  21  South.  663, 
upon  a  case  strikingly  similar  to  the  one  here 
presented,  that  the  Uen  granted  landlords  by 
our  law  did  not  attach  to  cotton  shipped  out 
of  the  state,  and  the  purchaser  was  not  lia- 
ble, even  where  he  had  actual  notice  of  the 
existence  of  the  Uen.  The  fact  that  appd- 
lante  paid  the  landlord  a  portion  of  tbe  pro- 
ceeds of  cottcm  received  beyond  the  confines 
of  the  state  does  not  alter  the  controlling 
legal  principle.  The  record  does  not  show 
that  the  payment  was  made  by  the  direction 
of  the  teiunt  and  appellante  in  this  caae 
are  not  asserting  any  rlghte  as  assignees  of 
the  landlord. 

Upon  tbe  record  here  presented,  the  meas- 
ure of  appellants'  righto  la  tbe  amount  of 
rent  If  any,  due  WUUamson  by  Sledge,  and 
paid  by  appellants,  to  the  value  of  the  cot- 
ton received  by  them  In  this  state. 

Reversed  and  remanded. 
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(83  MIn.  SI) 

WHITE  T.  JOKBSS  et  aL 
iSnpreme  Court  of  MisBtsslpsiL   Dec.  Ql,  1908.) 

BQDITY— PAhOL  TESTIMONY-WRITTEN  AaRBB* 
UENT  TO  INTRODUCE^AFPBAI^-^ECOKD- 

1.  Where  the  record  ol  a  suit  in  equity  to  Bet 
aside  a  deed  set  out  an  agreement  between 
coansel  before  the  hearing,  that  the  proof 
should  ■  be  oxal,  and  It  waa  so  stated  at  the 
hearing  to  the  court,  and  that  such  prior  agree- 
ment waa  not  put  in  writing  and  filed  far  "in- 
advertence and  overslgbt,"  and  for  the  purpose 
of  correcting  the  omisaion  the  agreement  was 
aigned  bj  counsel  and  filed  for  record  none  pro 
tunc,  defendant  could  not  object  on  appeal  that 
the  record  showed  no  agreement  in  writing  per^ 
mltting  the  taking  of  oral  testimony. 

2.  The  rale  in  equity  that  depositlona  9lone 
shall  be  used  in  the  trial  of  aniu  in  equity  does 
not  apnly  to  cases  tried  by  a  joiy  under  Code 
1S82,  fl  507,  655. 

Appeal  from  Chancer;  Court,  De  Soto 
County;  J.  C  Longstreet,  Cbancellor. 

Action  by  Mary  E.  Jones  and  others  against 
W.  M.  White.  From  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Affirmed. 

B.  L,  Dabn^  and  J.  W.  Cntrer,  for  ap- 
pellant. F.  Ow  Holmes,  tor  appelleea, 

OAI.HOON,  J.  Certain  derlseee  (appelleea 
here)  of  certatn  spedfled  lands  under  the  will 
of  their  grandfather,  J.  C.  White,  filed  their 
bill  In  chancery,  alleging  that  his  son,  the 
ai^U&Dt.  Walter  M.  White,  procured  from 
falm  a  deed  12  days'  before  fata  death,  convey- 
ing to  his  son  his  entire  estate,  leal  and  per- 
sonal, on  credit,  and  upon  a  conalderatioil 
grossly  inadequate,  even  tts  recited  In  the 
deed.  -  They  aver  that  the  execatlon  of  this 
Instrumefit  was  procured  by  undue  Influence, 
and  that  J.  C.  White  was  of  unsound  mind 
when  he  executed  it.  Issue  was  Joined  on 
these  last  two  propositions,  and  tried  by  a 
Jury,  which  was  Impaneled  on  the  motion  of 
appellant  himself,  and  it  decided  both  issues 
against  him  and  In  favor  of  the  appellees, 
and  the  decree  of  the  court  reciting  that,  **de- 
fendants  having  elected  to  have  the  Issues  of 
fiict  tried  by  a  Jury,"  and  reciting  the  Impan- 
elment,  "after  hearing  the  evidence"  and  re- 
citing the  verdict,  decreed  the  cancellation 
of  the  deed,  and  that  the  will  was  in  fall 
force  as  to  the  land  devised.  From  this  Wal- 
ter M.  White  appeals  on  the  naked  record, 
with  no  hill  of  exceptions  setting  out  any  tes- 
timony whatever,  and  bis  only  point  Is  that 
the  record  shows  no  agreement  In  writing 
that  oral  testimony  might  be  taken,  and  bis 
sole  reliance  for  reversal  Is  on  the  case  of 
DIckerson  v.  Askew,  84  South.  157,  decided 
by  this  court 

The  record  does  show  that  the  trial  was 
had  and  the  decree  rendered  on  February  7, 
1903,  and  It  seta  out  an  agreement  of  coun- 
sel thereafter  made,  and  of  date  June  23, 
1903,  by  which  it  is  agreed  that  before  the 
hearing  It  bad  been  agreed  that  the  proof 
ahouid  be  oral,  and  that  It  was  so  stated  at 
the  bearing  to  the  court  This  agreement 
farther  states  that  the  prior  agreement  was 


agreed  to  be  put  In  writing  and  filed,  but 
"by  Inadvertence  and  OTetalght"  its  formal 
preparation  In  writing  was  omitted.  It  then 
proceeds  thus:  "Now,  therefore,  to  supply 
said  Omission,  this  agreement  Is  filed  tfals 
13th  day  of  June,  A.  D.  1903,'^  and  It  Is 
signed  the  connsel  of  the  respectlre  par- 
ties. This  agreement  puts  of  record  In  writ- 
ing nunc  pro  tunc  the  actual  precedrat  agree- 
ment, and  Is  enon^  to  satisfy  tlie  law. 
Grego  T.  Grego,  78  Miss.  443,  28  South.  817. 
Besides,  DIckerson  v.  Askew  has  no  relevancy 
to  cases  tried  by  Jury.  Code  1892,  H  SOT. 
665. 
Afilrmedt 


OH  Ala.  <U) 

NORRIS  T.  TOWN  OF  OAKMAN. 
(Supreme  Court  of  Alabama.  Nov.  19,  1908.) 

INTOXICATING  LIQUOR-SUNDAT  VIOLATION— 
CHARTBR-ORDlNANGB-CONSTRirCTION. 

1.  A  town  charter  (Acts  1804-85,  p.  1171,  i 
4,  sabds.  8,  11)  authorizes  the  asayor  and  alder- 
men to  regulate  the  "aolilng  or  giving  away" 
of  intoxicating  liquor.  An  ordinance  thereun- 
der provides  that  any  person  who  rtiall  "selL 
give  away,  fnmlah  or  canae  to  be  famiahed 
or  delivered"  any  intoxicating  liqnoni  on  Son- 
day  shall  be  fined.  Held,  tliat  one  who,  at  the 
request  of  a  saloon  keeper,  procured  Itquor  from 
the  saloon  which  they  used  together,  cannot  be 
fined,  since,  under  the  charter,  the  provhilon 
pt  the  ordinance  forbidding  delliwy  is  valid 
only  ao  far  aa  it  relate  to  selling  and  giving 
away. 

Appeal  from  Law  and  Elqulty  Court,  Walker 
County;  Peyton  NorveU,  Judge. 

Bill  Norrls  was  convicted,  of  violating  an 
ordinance  of  the  town  of  Oakmafi  imalnst  Snn^ 
day  sales  of  liquor,  and  appeals.  Beveraed. 

In  the  Walker  county  law  and  equity  cotitt 
there  was  a  complaint  filed  by  the  solicitor, 
in  the  name  of  the  town  of  Oatonan,  against 
Bin  Norrls,  which  was  In  words  and  flgnres  aa 
follows:  "Tbe  town  of  Oakman  chaises  that 
within  12  months  that  Bill  Norrls  did  sell,  give 
away,  fornix  or  cause  to  be  ftnnlshed  or 
dellvmd  spirituous,  rinons  oc  malt  llqnwn  m 
Intoxicating  fluid  on  Sunday  within  the  onpo- 
rate  limits  of  the  town  of  Oakman.'* 

Upon  the  lntroducti<ni  of  all  the  evidence, 
the  court  at  the  request  of  tbe  state  Instructed 
tbe  Jury  as  foilowsi  "Xf  the  jury  believe  the 
evidence  beyond  a  reasonable  doubt  they  nrast 
find  the  defendant  guilty."  The  dtfendant 
duly  excfq^ted  to  the  giving  of  this  charge,  and 
also  separately  excepted  to  the  coorfa  refusal 
to  give  the  following  charge  requested  by 
him:  "I  cbai^  you,  gentlemen  of  the  Jury, 
that  if  you  believe  the  evidmce  In  this  canse, 
you  will  find  the  defendant  not  guilty." 

Leith  ft  Sherer,  for  appellant  Mass^  Wil- 
son, Atty.  Gen.,  for  a^lleew 

HARALSON,  J.  The  mayor  and  aldermen 
had  tbe  power  conferred  on  them  by  the  char- 
ter of  tbe  town:  "To  license,  regulate  and  re- 
strain tbe  selling  or  giving  away  of  any  spir- 
itnons,  vinous  or  malt  Uquws  within  the  cor- 
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porafe  limits  (tf  the  town,"  and  "to  fwbid  and 
punlsb  tbe  selling  oc  girbig  away  of  any  sgSr- 
Itnous,  vino  as  or  malt  Hqoors  to  any  minor, 
habitual  drunkard  or  peraoD  of  feeble  mind." 
Sabdivhdona  B  and  11  of  section  4  of  the  chai> 
ter  (Acts  18M-96,  p.  IITI).  By  said  cbarter 
it  Is  also  proTided,  tbat  "all  actions  In  the  na- 
ture at  prosecntlona  ftir  the  vlolatlop  of  town 
ordinances  to  veeoTer  a  fin^  or  to  Impose  any 
penalty  nn^  any  by-laws  or  ordinances  of 
said  town,  shall  be  branght  In  the  name  at 
flieTownof  Oakmut'asplabitur*;  thaf'ttie 
mayor  shall  be  police  magistrate  of  said  town, 
and  ahall  impose  tbe  penalties  prescribed  by 
the  ordtnancea  or  by  this  act,  fw  the  vlolatfons 
of  the  ordlnanqM  fwd  Inlaws  of  tbe  town." 
SnbdlTision  8  of  section  6  and  snbdivlsitm  6 
of  section  9  of  said  cbarter.  By  seettcn  10  It 
la  iwOTlded.  "that  the  manbal  or  oOat  police 
<rfBcer  or  oflkers  at  said  town,  shall  have  tbe 
authority,  and  It  shaU  be  fbelr  duty  to  execute 
the  lawful  ordlnaocea  4tf  such  eorporato  au* 
tborlties,  and  must  without  warrant  arrest  all 
pmoas  breaking  the  peace  or  Tlolatlng  any 
ordinance  and  bring  tbe  offender  before  the 
mayor  as  police  magistrate.*' 

Z.  The  state  introduced  In  erldenee  the  town 
ordinance  under  which  tbe  drfendaut  was  evo- 
ceeded  agatost;  as  follows:  "Sec.  ll^^miday 
violations.  Any  person  who  shall  mU.  give 
away,  furnish  or  cause  to  be  furnished  or  de- 
livered «ay  spliltnons,  vinous  or  malt  Uqnora 
or  intuicatlnc  fluids  at  any  kind  on  Sunday, 
except  on  prescrlptlMi  from  a  practicing  pbyal* 
dan,  ahall  be  fined  not  leas  than  960.00.  oat 
more  than  f 100.00  (and  must  also  be-  bound 
over,  to  tbe  nect  tmn  of  tbe  circuit  or  law  and 
equity  court  of  Walker  county,  etc.)."  Tbe 
lattv  part  of  the  ordinance,  which  we  place 
In  parentheses,  the  defendant  moved  to  ex- 
dnde,  which  motion  was  overruled.  Why  tbat 
part  of  the  ordinance  was  enacted,  and  under 
what  anthority,  we  are  not  advised,  nor  do  yre 
make  any  dedsion  oa  tbat  question.  It  Is  evi- 
dent, however,  tbat  It  has  nothing  to  do  with 
this  case,  and  could  have  had  no  influence  In 
Its  declsloa  It  was  allowed,  as  we  i>resume^ 
to  be  read  as  a  port  of  an  mtlre  ordinance 
that  was  being  introduced. 

It  is  tbe  policy  of  the  law  to  require  munld- 
pal  cozporatloos  to  act  strictly  within  their 
delegated  powers,  and  no  poww  can  be  aer- 
dsed  when  It  is  not  deuly  comjirehended 
within  Um  words  of  the  act  conferring  It,  or 
derived  therefrom  by  necessary  Implication. 
15  A.  ft  B.  il.  Law  (Ist  Bd.)  1011. 

It  will  be  seen,  In  tiie  several  parts-  ot  the 
charter  quoted  above,  that  the  powers  confer- 
red upon  tbe  town  as  to  spirituous,  vlnons  or 
malt  Uqoors,  vae  Intended  to  enable  the  mu- 
nh^llty  to  prevent  the  "selling  or  giving 
away"  of  sw^  Uqufwv,  That  was  the  vice  at 
■which  the  charter  powers  were  directed,  and 
with  which  the  munldpatlty  were  authorized 
to  deal  by  ordinance.  The  ordinance  In  qnes- 
tion,  going  b^ond  the  language  of  the  statute 
makes  it  unlawful  to  sell,  give  away,  "fur- 
nish or  cause  to  be  fundshed  or  delivwed  any 


spirituous,  vinous  oc  m^t  liquors  *  *  * 
oa  Sunday.'* 

It  Is  not  pretended  that  the  defendant  sold, 
gave  away  or  fundshed  to  any  one  any  such 
liquws.  The  proof  by  defendant  Is  uncontra- 
dicted, that  Mr.  Ooudan  owned  the  saloon 
from  which  the  beer  was  takoi;  that  he  bad 
been  away  tbat  day,  Sunday,  until  evraiing, 
and  when  he  came  home,  told  Ihe  defendant 
to  go  down  to  the  satoon  and  bring  up  some 
beer  for  him  and  the  defraidant;  that  defend- 
ant went  to  tibe  saloon  and  took  the  beer 
lumie,  being  himself  an  employs  of  Mr.  Con- 
dan,  and  a  boarder  in  his  house;  that  he  and 
Condan  and  son  drank  the  beer  as  they  desired 
It;  that  the  beer  belonged  to  Bfr.  Condan,  and 
that  the  defendant  OiA  not  sell  or  give  away 
anything  ttiat  day,  but  slmp^  carried  the 
beer  to  the  house  tor  the  use  of  lb.  Condan 
and  himself. 
'  The  sole  question  turns  upon  tbe  word  "de- 
livered" as  employed  to  the  ordbiance,  and 
whether  that  word  his  any  legal  place  In  said 
ordinance.  The  statute,  as  stated,  does  not 
contaih  the  word,  and  it  may  be  safely  stated, 
admitting  that  the  word  could  be  legally  em- 
ployed therein,  tbat  unless  it  can  be  connect- 
ed with  the  words  "sell  or  give  away,"  ao  am 
to  be  a  part  of  a  sale  or  giving  away.  It  la  by 
Itself  without  forae  cr  meaning  to  said  ordi- 
nance. One  may,  as  a  pbyslcsl  fact,  deliver 
to  another  something  be  ii  to  possession  of  but 
to  which  he  has  no  personal  Intoeat,  and 
which  btioDgs  to  tbe  one  to  whom  It  is  deliver' 
ed.  awA  an  act  would  have  to  it  no  elemsDt 
it  a  sale  or  a  gratoltous  giving  away.  Reyn- 
olds V.  State,  73  Ala.  8.  Sndi  seems  to  bo  the 
eharactw.  raactly,  of  tbe  delivery  of  the  beer 
by  detondant  to  Condan  to  this  case.  The 
word  "delivered"  implies  other  and  more  gte- 
eral  meantog  than,  the  apedfle  or  particular 
words  *'se]r,  w  "give  away,"  as  employed  In 
the  ordinance,  and  which  worda  It  follows,  and 
must,  on  a  settled  nde  of  statutory  canstruO' 
tion,  be  held  to  ntend  only  to  a  dlapoaltlon. 
^uadem  generis,  with  a  sale  or  gift  Amos  v. 
State.  78  Ata.  498. 

The  court  refOsed  to  cbaj^  that  If  the  Jury 
believed  the  evidence,  they  must  find  for  the 
di^dant.  In  this  it  erred. 

The  other  questions  raised  need  not  be  con- 
sidered, as  what  we  have  said  will  snfllce  for 
the  dhqiMsltlon  of  the  case  below. 

Reversed  and  remanded. 

088  Ala.  415) 

BAILEY  V.  D.  a  DUNLAP  MBBOANTILBI 
CO. 

(Supreme  Oonrt  ot  Alabama.  Nov.  18, 1908.) 

HOMESTBAD— NATUBB  OF  BSTATE— BUSDBN  OF 
PROOF. 

1.  Under  tbe  direct  provision  of  Code  1896,  { 
2052,  the  burden  Is  on  &  plaintiff  in  whose 
tftTor  ti  lery  la  mad*  andfer  an  attachment  to 
show  that  tknds  levied  on  are  sabject-to  levy, 
or,  if  a  homestead,  that  Ito  value  exceeds  S%- 
000. 

2.  Under  Code  1896,  |  2033,  exemptuw  one's 
homestead  from  levy  to  the  extent  of  nlk  la- 
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terest  tiimln,  vhe^er  a  tee  or  leas  Mtate, 
one  mar  claim  a  faomeatead  in  land  held  under 

a  leaee. 

8.  That  one  acquired  different  portions  of  a 
tract  at  different  times— one  bj  lease  and  tlie 
others  in  fee—does  not  affect  the  homestead 
character  of  the  entire  tract. 

4.  The  owner  of  a  homestead  may  rent  oat 
a  portion  of  it  without  subjecting  such  portion 
to  the  payment  of  his  debts. 

5.  On  the  trial  of  a  content  of  a  claim  for  ex- 
emption from  an  attachment,  the  affidavit  and 
bond  for  attachment  were  not  relevant  evi- 
dence. 

Appeal  from  Circuit  Court,  Monroe  Comity; 
Jdo.  0.  Anderson,  Judge. 

Suit  by  attachment  by  the  D.  R.  Dunlap 
Mwcentlle  Company  against  Bailey  &  Remiey. 
From  a  Judgment  denying  his  claim  of  home- 
stead exemptions,  defendant  James  B.  Bailey 
appeals.  Reversed. 

The  proceedings  In  this  case  were  had  npon 
the  contest  of  a  daim  of  homeet^d  exonp- 
tloDB.  The  salt  was  Instituted  by  the  lasuance 
of  an  attachment  at  the  Instance  (tf  the  D.  B. 
Dunlap  Hravantile  Company  against  the  firm 
of  Bail^  ft  Beml^,  of  which  firm  J.  B.  Bai- 
1^,  tbe  wpellant,  wu  a  member.  The  attacb- 
ment  was  lerled  upon  HO  acres  of  land,  and  to 
the  land  so  levied  opon  I.  B.  Bailey  filed  his 
claim  of  homestead  exmiptlonB  with  the  sher- 
iff, and  also  filed  Us  claim  In  the  ofllce  of  the 
Judge  of  probate  of  Marengo  county.  Upon 
the  filliv  <tf  tiil>  claim  of  homestead  oemp- 
tlons,  tbe  plaintiff  filed  an  affidavit  of  contest, 
and,  upon  tbe  contest  so  commenced.  Issue 
was  made  iy>  under  an  order  of  the  conrt,  and 
the  proceedings  In  the  present  case  were  had 
upon  the  Issue  of  contest  so  fwmed.  Tbe 
facte  of  the  case  necesaair  to  an  understanding 
of  tbe  dedslon  on  the  ^esoit  appeal  are  suf- 
ficiently stated  In  tbe  opinion.  During  the  tri- 
al of  the  contest  the  plain  tUf  offered  In  evi- 
dence the  afiUlavlt  and  bond  fbr  attachment, 
the  writ  of  attacAunent  and  tbe  zetum  of  tbe 
levy  by  the  sheriff  theretm,  the  eonyilalnt  In 
the  orlgtud  sutt,  and  the  jndgmmt  thereon. 
Tbe  defendant  s^amtely  objected  to  tiie  In- 
troduction of  each  one  of  said  papers,  except 
the  writ  of  attacfamoit  and  tbe  Indorsement 
and  tbe  levy  thmon.  The  court  ovenruled 
each  of  said  objections^  and  the  defendant  bqh 
aiately  excepted  to  each  of  said  rulings. 

Upon  the  Introduction  of  all  tbe  evidence 
tbe  court,  at  tiie  request  of  the  idalntlff,  In- 
stmcted  the  Jury  that  If  they  believed  Uie  evi- 
dence '*tbey  must  find  for  Oie  contestant  or 
plaintiff,  the  D.  B.  Dunlap  Mercantile  Com- 
pany, as  to  the  land  purchased  by  J.  B.  Baltey 
from  W.  W.  Ooetello,"  describing  the  said 
landa  The  defendant  duly  excited  to  the 
giving  ot  this  diarge,  and  also  separately  ex- 
erted to  the  refusal  of  tbe  court  to  ^ve  tbe 
several  charges  requested  by  blm.  It  is  not, 
however*  necessary  to  set  out  these  diarges  at 
tengOi.  The  Jury  returned  a  verdict  finding 
the  issue  In  favor  of  the  plaintiff  as  to  the 
lands  purchased  by  tbe  defendant  from  Oostel- 

1  4.  Sm  HomMtMd.  fuL  »,  CmU  Dig.  li  45,  «, 


lo,  and  Judgment  was  rendered  accordingly. 
The  defendant  appeals,  and  assigns  as  error 
tbe  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

MUler  ft  Miller,  for  appeUant. 

TYSON,  X.  Contest  of  a  homestead  exmnp- 
tlon.  Under  the  stetute  the  plaintiffs  (contes- 
tants) must  sustain  the  burden  of  proving  that 
the  lands  levied  upon  are  subject  to  tbe  levy, 
or,  if  a  homestead,  that  Ite  value  aceeds  |2,- 
000.  Tbe  institntion  of  Uw  suit  Is  the  levy. 
In  which  the  plalntlfl  Is  the  actor.  Section 
2062,  Code  1896;  McCrary  v.  Chase,  71  Ala. 
640;  KoISby  v.  Loveman,  97  Ala.  643,  12 
South.  720. 

The  single  issue  presented  by  UiH  conM  Is 
whether  the  land  levied  upon,  at  ttie  date  of 
the  levy,  was  the  homestead  of  the  defmdant 
The  onus  upon  tbe  trial  was,  as  we  have  said, 
upon  tbe  plaintiffs  (contestants)  to  show  that 
it  was  not 

The  writ  of  attachment  was  sued  out  on  Qie 
5th  day  of  December,  1901,  and  levied  upon 
the  lands  In  oontrovwsy  two  days  later.  At 
and  priw  to  tbe  day  of  the  levy,  the  defend- 
ant, with  bis  temily.  was  residing  npcm  a  40- 
acre  tract  of  land  which  he  bad  rented  fmm 
one  Costello  for  tbe  years  1901  and  1902.  He 
had,  previous  to  the  levy  of  the  attachment 
purchased  the  two  pieces  of  land  levied  upon, 
both  of  which  were  contiguous  to  and  adjoined 
the  leased  premises  npon  which  he  resided. 
One  of  the  parcels,  comprising  45  acres,  be 
acquired  from  one  Bemley;  the  other,  com- 
prising 35  acres,  be  acquired  from  Coetello— 
making  the  entire  tract,  including  the- rented 
lands,  120  acres. 

It  la  of  no  consequence  what  the  cberacter 
of  his  estate  In  any  portion  of  the  120-acre 
tract  was  or  may  have  been  at  the  date  of  the 
levy.  So  he  bad  an  estate  In  that  portion  of 
the  tract  upon  which  he  resided,  whether  a  fee 
or  less.  Is  all  that  Is  reqalred,  provided  it  was 
tbe  dwelling  place  ot  his  family,  and  was  used 
and  occupied  as  such.  Section  2033,  CoAe 
1896.  "There  Is  no  limitation  to  any  particu- 
lar estate,  either  as  to  duration,  quality,  or  ex* 
tent.  It  is  the  land  upon  which  the  dwelling 
place  of  the  family  Is  located,  used  and  occu- 
pied as  a  home,  which  the  Constitution  and 
statute  protects,  however  Inferior  may  be 
the  title,  or  limited  the  estate  or  interest." 
Tyler  v.  Jewett  62  Ala.  93,  2  South.  905;  Grif- 
fin V.  Chattanooga  Sou.  R.  R  Co.,  127  Ala.  570, 
80  South.  623.  86  Am.  St  Rep.  143. 

Nor  can  it  be  of  consequence  that  defendant 
acquired  the  tract  In  parcels  at  different 
times,  or  that  his  estate  In  each  parcel  may 
be  different  In  degrees.  Waples  on  Home- 
stead and  Exemptions,  pars.  9.  116.  He  Is,  as 
against  the  plalntlffB,  the  owner  of  the  tract 
In  Its  eotb*ety,  and  if,  as  here,  the  entire  tract 
does  not  exceed  100  acres  and  (2,000  In  value, 
the  whole  of  it  Is  his  homestead,  and  exempt 
from  the  payment  of  his  debts. 

Mor  is  it  of  Importance  that  tenante  may 
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hftTe  occnpted,  at  the  date  of  the  levy  of  fbe 
attachment,  a  portloD  of  the  parcels  acquired 
from  Remley  and  Goetello.  The  owner  of  a 
homestead  may,  If  he  chooses,  rent  out  a  por- 
tion of  the  tract  withont  subjecting  the  portion 
so  r^ted  to  the  payment  of  his  debts. 

The  charge  given  at  the  request  of  the  plain- 
tiffs was  clearly  erroneous.  It  Is  unnecessary 
to  review  the  charges  refused  to  the  defend- 
ant, since  upon  another  trial  on  the  facts  dis- 
closed he  win  be  entitled  to  have  an  afSrma- 
tire  Instruction  given  In  his  behalf. 

We  are  unable  to  see  the  relevancy  of  the 
affidavit  and  Iwnd,  which  were  allowed  In  evi- 
dence against  the  objection  of  defendant  Dol- 
llns  T.  Pollock,  89  Ala.  861.  7  South,  m 

Reversed  and  remanded. 


(in  Ala.  448} 

HOOBB  T.  EL  HOLDOWAT  &  GO. 

(Supreme  Court  of  Alabama.   Nov.  21,  1903.) 

ACTION  ON  ACCOUNT  STATBn>-ADHI8SI0N  OF 
VBRiriSD  ACCOUNT— APPLICABIL- 
ITY OF  STATUTE. 
1.  Code  1896,  {  1S04,  providing  that  In  suits 
OD  acconnta  an  Itemized  statement  verified  by 
affidavit  is  competent  evidence  of  the  correct- 
ness of  tbe  account  If  the  plaintiff  Indorses  on 
the  Gummons  aud  complaint  the  fact  of  such 
verification,  etc.,  haa  no  application  to  a  suit 
In  which  the  nHoplalnt  ^eges  a  sum  **dne  from 
dtfradant  by  account  stated  between  plaintiff 
and  defendant"  on  a  certain  date,  (or  goods' 
sold  at  an  agreed  price,  though  the  complaint 
Is  indorsed  as  required  by  statute;  and,  to 
estttblish  the  cause  of  action  onder  the  com- 
plaint, proof  of  the  rendition  of  an  account,  and 
defendant's  express  and  implied  assent  to  the 
balance  shown,  ia  essential,  and  the  admissi(Mi 
«(  a  verified  statement  of  account  is  error. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  E.  Holdoway  &  Co.  against  John 
J.  Moore.  Judgment  fcsr  plaintiff,  and  defend- 
ant appeals;  Reversed. 

Powell  ft  Blaclcbtim*  for  appellant  H.  K. 
White,  for  appdlee. 

HARALSON,  J.  The  complainant  elaims 
of  the  defendant  "thirty  six  dollars  due  from 
defendant  by  account  stated  between  plaintiff 
and  defendant,  on,  to  wit,  December  11th, 
1896,  for  six  volumes  of  Elncyclopedla  Brlt- 
tanica  and  American  Supplement,  wtiich  plain- 
tllf  sold  to  defendant  upon  his  written  request 
and  order  dated,  to  wit,  December  Bth,  1895, 
at  the  agreed  price  of  six  dollars  per  volume." 

On  the  complaint  was  Indorsed,  "Ttie  ac- 
count  on  which  the  suit  is  brought  Is  verified 
by  alHdavIt  of  the  plaintiff,  B.  Holdoway,  who 
is  a  non-resident  residing  In  St.  Louis,  Mo." 

The  pleas  were  nonassumpslt,  payment  and 
statute  of  Hmitations  of  three  years. 

The  plaintiff  offered  in  evidence  tbe  ac- 
eo«mt  sued  on,  which  Is  as  follows:  "J.  J. 
Moore  to  B,  Holdoway  &  Co..  1895,  Dec.  11th. 
To  Bncydi^pedla  Brittanlca,  v<^  24^  86,  and 

4  Toll,  stipt,  fsejoo." 


This  account  was  verified,  as  to  the  correct- 
ness, by  the  oath  of  the  plaintiff,  on  a  day 
previous  to  the  institution  of  the  suit 

The  defendant  objected  to  the  Introduction 
of  said  Moore  account  because  the  same  was 
Irrelevant  Incompetent  and  immaterial;  and 
because  the  suit  being  on  an  account  stated, 
said  paper  did  not  tend  to  prove  any  Issue  In- 
volved In  the  suit  which  objections  were  over^ 
ruled,  and  said  account  was  allowed  to  be 
read  In  evidence. 

This  being  all  the  evidence,  the  court  at  the 
request  of  plaintiff*  diarged  the  Jury,  "That 
under  the  evidence  in  this  case  they  must 
find  a  verdict  for  the  iHaintifl,"  and  refused 
the  general  charge  as  requested  by  defendant 

The  only  question  important  to  be  decided 
la,  whether  said  verified  account  was  proper- 
ly admitted  in  evidence. 

To  make  an  account  stated,  there  must  be  a 
mutual  agreement  between  the  parties,  and 
an  assent  to  tbe  account  as  rendered. 

To  maintain  tbe  action  as  averred  In  the 
complaint  the  plaintiff  must  prove  an  ac- 
count stated;  that  and  nothing  less  will  sup- 
port his  allegations.  "An  account  stated  Is  an 
account  balanced  and  rendered,  with  an  assent 
to  the  balance,  express  or  implied,  so  that  the 
demand  Is  essentially  the  same  as  If  a  prom- 
issory note  had  been  given  for  tbe  balance." 
Loventhal  v.  Morris.  108  Ala.  8S2.  886,  16 
Soutii.  672. 

In  Comer  v.  Way,  lOT  Ala.  300,  19  South. 
966,  64  Am.  St  Hep.  ^,  this  court  held  that 
section  1804  <2773),  Code  1896,  refers  to  open 
accounts,  and  has  no  application  to  a  soft  on 
an  account  stated,  and  to  maintain  an  action  on 
such  an  account,  it  was  locurobent  on  the 
plaintiff  to  prove  the  fact  of  the  statement; 
that  the  account  must  be  proved  as  laid,  and 
that  nothing  else  will  support  his  allegation  in 
the  complaint  Giving  a  Judgment  on  an  open 
account  properly  verified  as  authorized  by 
said  section  1804  of  the  CoAe  of  189^  Is  al- 
lowable only  by  statute,  and  to  entitle  the 
plaintiff  to  a  Judgment  on  a  verified  account 
he  must  have  brought  himself  within  the 
terms  of  the  statute.  Without  doing  this,  be 
must  proceed  to  entitle  himself  to  Judgment, 
as  lie  would  have  proceeded  before  tbe  adop- 
tion of  the  statute.  As  tbe  .statute  bas  no  ap- 
plication to  accounts  stated,  when  suing  on 
such  an  account  the  plaintiff  must  as  bas 
been  stated,  prove  the  statement  of  his  account 
and  the  assent  of  the  defendant  elthor  express 
or  implied,  to  the  balance  as  rendered. 

In  this  case,  the  account  sued  on,  as  shown 
by  the  complaint  Itself,  was  a  stated  account 
To  entitle  the  plaintiff  to  a  Judgment,  it  was 
necessary  for  him  to  have  proceeded  to  make 
the  same  proof  he  would  have  been  required 
to  make,  if  the  statute  referred  to  had  never 
been'  passed.  This  he  did  not  do. 

For  the  error  in  allowing  the  introdocdoa 
of  said  account  in  evidence^  let  the  judgment 
be  reversed. 

Reversed  and  remanded. 
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WHITB  T.  ALABAMA  INSANB  HOSPITAIi. 
(Bnprame  Court  ot  Alabama.   Nor.  2i,  1903.) 

AXJUUKA  INSANB  HOSPITAL-UABIUTT  FOR 
NSQUQENCB. 

1.  Under  Rev.  Code  1867,  g  1041  et  aeq.,  es- 
tnhlishiog  the  Alabama  Insane  Hospital  as  a 
body  corporate,  and  Code  1ST6,  S  1470  et  seq., 
Code  18SS.  I  1229  et  seq..  Code  1896,  f  2544  et 
seq.,  and  Acts  1900-01.  p.  358.  relative  to  the 
same  subject,  the  institutioa  mestioned  is  a 
mere  state  agency  created  for  the  purpose  of 
caring  for  and  treating  the  inBane,  and  is  not 
subject  to  Bulta  for  damages  arising  from  its 
negligence. 

2.  The  provision  of  the  Code  of  1867,  that  the 
Alabama  Insane  Asylom  may  sue  and  be  sued, 
does  not  authorize  a  snit  against  It  for  personal 
injories  resuJtii^;  from  its  negligence. 

Appeal  from  Tuscaloosa  County  Court;  J.  J. 
Mayfield,  Judge. 

Action  by  James  White  against  the  Ala- 
bama Insane  Hospital.  From  a  Judgment  for 
defendant  plalntUf  appeals.  Affirmed. 

Tblfl  Is  an  action  brou^t  for  damages  for 
Injuries  allied  to  have  been  sustained  by 
the  plaintiff  in  an  accident  occurring  at  tbe 
coal  mines  operated  on  the  premises  of  the  de- 
fendant for  the  purpose  of  furnishing  fuel  to 
tbe  hospltaL  The  complaint  charges  In  differ- 
ent counts  several  acts  of  negligence.  Tbe 
defendant  flled  demurrers,  all  of  which  were 
overruled  by  the  court,  except  tbe  first  ground, 
which  set  up  that  tbe  defendant  was  not  lia- 
ble In  damages  for  the  alleged  negligence,  be- 
cause It  Is  a  state  Institution  established  ex- 
clusively for  a  public  charitable  purpose,  viz., 
tbe  care  of  the  Insane  of  the  state,  maintained 
and  supported  by  direct  appropriation  of  the 
state's  moneys,  having  no  stockholders,  and 
not  being  organized,  maintained,  or  operated 
for  the  pecuniary  benefit  of  Its  board  of  trus- 
tees or  any  other  persons.  The  court  sustain- 
ed this  ground  of  demurrer.  Tbe  plaintiff 
then  amended  bia  complaint,  and  to  the 
amended  complaint  the  defendant  reflled  the 
demurrers  whldi  It  had  flled  to  tbe  original 
complaint.  The  action  of  the  court  upon  these 
refiled  demurrers  was  the  same  as  it  had  been 
upon  the  originals,  viz.,  the  first  demnrrer 
was  sustained  and  all  the  others  overruled. 
Tbe  plaintiff  declining  to  plead  over,  Judg- 
ment was  ent^d  for  the  defendant. 

Henry  A.  Jones  and  Roblson  Brown,  for 
appellant  Foster  &  Oliver  and  Ormond  Som- 
erville^  for  appellee. 

TTSOK,  J.  Tbla  action  la  brought  undor 
•ection  1749  of  tbe  Code  of  1896.  known  as  the 
"Bmployer'a  Uablllty  Act,"  to  recover  dam- 
ages tm  personal  Injuria.  The  complaint 
contains  a  number  of  connta.  Objection  was 
taken  ,by  demnrrer  to  each  ot  them  <m  the 
gronnd  that  the  d^endant  Is  a  state  Institu- 
tion established  exclusively  for  a  diarltable 
purpose,'  whlcb  was  sustained  by  the  trial 
court  Confessedly,  tf  tbe  defendant  Is  a 
mere  agency  of  the  state  in  the  administration 


:0f  Its  govenunental  aflairs,  tbe  actliHi  la  nib- 
Btantially  one  agaiuBt  tiie  state. 

There  la  a  clear  distinction  between  that 
class  of  incorporated  InsUtutlons  belonging  to 
and  controlled  by  tbe  state,  and  private  in- 
corporations, In  the  fact  that  the  only  i^p- 
erty  interest  vested  in  the  former  belongs  to 
tlie  state.  So,  too.  there  Is  a  distinction  be- 
tween this  class  of  Incorporations  and  mmilo 
ipal  corporations.  Kote  on  page  378  of  28 
L.  R.  A.  The  power,  of  the  state  to  create  a 
body  corporate  as  Its  agent  to  carry  on  cer- 
tain special  kinds  of  work  for  Its  benefit  or  for 
the  public  bitarest  cannot  be  doubted.  And 
where  this  power  Is  exercised,  tbe  instltutloD 
thus  established  Is  in  every  sense  a  state  In- 
stitution, and  belongs  to  tbe  state,  altbongh 
managed  and  Its  affairs  administered  under 
the  suparislon  of  tmstees  of  the  body  corpo- 
rate created  for  that  purpose.  Who  doubts 
tbe  Eight  9f  the  state  to  create  a  corporation 
for  tbe  management  of  an  Insane  hospital,  or 
a  deaf  and  dumb  asylum,  or  an  Instltntton  of 
learning?  And  where  they  are  created,  who 
has  the  property  Interest  In  these  institutions? 
Clearly  the  state.  In  the  exercise  of  its  right 
of  sovereignty  It  established  them  for  pabUc 
purposes;  it  donates  the  property  or  tlie  funds 
to  purchase  It  upon  which  they  are  bnllt  and 
supplies  the  means  by  which  they  are  main- 
tained and  operated.  They  have  no  ca^tat 
stock,  or  shares  held  by  Indlvldnals.  Indeed, 
they  have  no  membership  <a  stockholders. 
They  are  not  created  tor  i^flt  but  aolely  as 
public  beneftctmib  tbe  beneficiaries  being  the 
people  who  compose  the  state.  Should  the 
state,  through  its  legtslattve  d^artment,  see 
fit  to  repeal  the  act  of  Inoocporattan  and  pro- 
vide  some  other  or  dlffwent  agour  or  tnutee 
to  manage  and  control  such  an  Institntltni, 
whwe  la  the  obstacle  In  Its  doing  so?  It 
would  clearly  violate  no  contisctnal  obliga- 
tion, or  otherwise  InMnge  upon  the  property 
rights  of  any  person,  for  no  Individual  has  any 
personal  pecuniary  intneat  in  flie  laeorpora- 
tion  as  such;  therefore  no  rli^t  to  complalo 
of  its  deatmctlon.  Not  even  the  trustees  ap- 
pointed under  the  act  Incorporating  tbe  de- 
fendant would  be  pecuniarily  affected  by  a  n- 
peal  of  Its  charter.  No  compensation  Is  allow- 
ed tbem  for  the  services  they  are  to  render, 
and  they  otherwise  have  no  spedat  pecunlaiy 
interest  either  in  the  continued  existence  <tf 
the  corporate  entity  they  r^^ffeeent  or  its 
welfare  aa  a  going  concern. 

A  mere  cursory  reading  of  the  act  establish- 
ing the  dtf  eodant,  and  of  the  statutes  passed 
sbace,  will  suffice  to  show,  without  going  Into 
tetalls,  that  it  Is  a  mere  state  agoK^  created 
for  the  purpose  of  caring  for  aud  treating  the 
unfortunate  Insane  dtlsena  of  the  state— pure- 
ly a  governmental  functlcm,  wise  and  ben- 
eficial. Acts  1801-^  p.  10;  section  1041  et 
seq..  Rev.  Code  18^;  section  1470  et  mq^ 
Coda  1876;  section  1229  et  seq.,  .Code  1888: 
section  2544  et  seci.,  Code  1896;  Acts  1900-01, 
p.  898.  As  austatoing  this  eonclntfon.  see 
Auditor  General  v.  Begente  of  the  University 
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of  Hlch.,  8S  Hlch.  487,  47  N.  W.  440,  10  ti. 
R.  A.  376;  Williamson  t.  Loolsrille  lodnstrl- 
al  School,  8S  K7.  251,  24  S.  W.  1065,  23  L.  R. 
A.  200,  44  Am.  St.  Rep.  243;  A'Hern  y.  Iowa 
Agrlcnltnral  Society  (Iowa)  58  N.  W.  1092. 
24  L.  R.  A.  635;  Oklahoma  Agricultural  St 
Mechanical  College  t.  Wlllla  (Okl.)  52  Pac. 
921,  40  L.  R.  A.  677;  Lane  t.  Minn.  State 
Agricaltnrai  Society  (Minn.)  64.  N.  W.  882, 
29  L.  R.  A.  708;  111.  Industrial  University  t. 
Champaign  Co.,  76  111.  184;  Agricultural  Col- 
lege T.  Hamilton,  28  Kan.  370;  Tulane  Edu- 
cational Fond  T.  New  Orleans  Board,  etc.,  38 
La.  Ann.  292;  Donavan  t.  N.  T.  Board  of 
Education,  66  N.  T.  117;  Male's  Adm'r  t. 
Eastern  State  Hospital,  97  Va.  507,  34  S.  E. 
617.  47  L.  R.  A.  577;  Moody  v.  State  Prison, 
128  N.  C.  12.  38  8.  E.  131,  53  L.  B.  A.  855. 

This  brings  ns  to  a  consideration  of  the 
question  whether  the  act  Incorporating  the 
defendant  authorized  this  character  of  suits  to 
be  maintained  against  It.  It  is  true  the  act 
proTldes  in  general  terms  that  It  may  be  sued. 
But  if  legislative  competency  be  conceded  to 
exist  to  grant  such  an  authorisation,  this  one 
Is  insufficient  as  a  grant  of  authority  that  It 
may  be  sued  for  every  tort  that  may  be  com- 
mitted by  the  officers,  agents,  or  servants. 
This  qnestloa  is  ably  discussed  and  fnlty  con- 
sidered In  the  cases  of  Mala's  Adm'r  v.  East- 
era  State  Hospital  and  Moody  v.  State  Prison, 
cited  above.  In  each  of  which  the  conclusion 
is  reached  that  a  general  authorization  like 
the  one  pointed  out  alrave  is  not  sofBclent  au- 
thority to  sue  In  this  class  of  cases.  We  ful- 
ly concur  In  that  conclusion.  See,  also.  Askew 
T.  Hale  OoimlT,  S4  Ala.  689,  642,  25  Am.  Rep. 
730. 

Whether  the  Legislature  had  the  power,  In 
view  of  section  15  of  the  Declarations  of 
Rights  (Const.  1875),  to  authorize  the  defend- 
ant to  be  sued  at  all,  Is  a  question  upon 
which  we  express  no  opinion.  See  Comer  t. 
Bankhead,  70  Ala.  496.  497. 

Affirmed. 


(US  AH.  *lfH 

JONES  T.  KBNNBDT. 
(Snpreme  Court  of  AlabanuL   Nov.  2S,  1008.) 

TKBSPASB  OK  LAKD-REMOTAL  Of  Homw- 
DAUAQB8. 

1.  A  person  claiming  damages  for  a  trespass 
OD  a  lot  and  for  a  removal  therefrom  of  a  house 
could  not  recover  for  a  trespass  against  her  pos- 
■esvion  of  bo  mnch  of  the  house  as  was  located 
on  die  fldJoinluK  lot,  owned  by  defendant. 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
tj;  A.  A.  Coleman.  Jadge. 


Action  ,  by  Josle  Q.  Kennedy  against  C.  A. 
Jones.  From  a  Judgment  for  plalntUI,  de- 
fendant ai^ieals.  Reversed. 

The  court  charged  the  jury  that  "the  plain- 
tiff, If  entitled  to  recover,  would  be  entitled 
to  recover  damages  for  removing  so  much  of 
the  house  as  stood  on  lot  7,  and  also  for  the 
right  of  possession  for  so  much  thereof  as 
stood  on  lot  8."  The  defendant  excepted  to 
BO  much  of  this  charge  as  Instructed  the  Jury 
that  the  plaintiff  would  be  entitled  to  dam- 
ages for  the  right  of  possession  to  so  much 
thereof  as  stood  on  lot  8,  and  also  separate- 
ly excepted  to  the  court's  refusal  to  give, 
among  other  charges  requested,  the  follow- 
ing: "(ti)  The  court  charges  the  jury  that 
plalntlft  cannot  recover  for  removing  the 
house,  or  any  part  of  it,  from  lot  8^  if  tlwy 
find  from  the  evidence  that  a  part  ot  it  wu 
situated  on  lot  8." 

CabanlsB  ft  Wnkley,  for  appellant  B. 
M.  Allen,  for  appellee; 

UcCLBLLAN.  0.  J.  Mri.  Kennedy  m»d 
Jonea  for  treq»a«  on  lot  No.  7  In  a  certain 
Burvey  and  pla^  the  property  of  the  plaiiH 
tiff,  and  for  removing  therefrom  a  certain 
bouse.  There  Is  no  claim  that  the  plaintiff 
owned  the- adjoining  lot,  nnmbered  8,  nor 
that  any  treapass  was  committed  on  or  In  r^ 
apect  ctf  No.  8.  In  point  of  fact,  as  shown 
by  the  evidence,  lot  8  was  owned  Ity  the  de- 
fendant, and  the  larger  portion  of  the  bonae 
wUeb  Jones  removed  was  on  this  lot,  only 
a  small  part— tear  feet— of  a  died  room  being 
on  lot  7;  and  the  removal  by  Jones  was  of 
the  bouse  so  as  that  the  whole  of  It  stood  vp- 
on  lot  8.  It  seems  that  Mrs.  Koinedy  sup- 
posed that  the  lunise  was  situated  wholly  on 
lot  7,  and  upon  this  saK>osltlon  she  bad  tak- 
en and  at  Hie  lime  of  the  removal  was  In 
possession  of  the  entire  building.  It  may 
well  be  ttiat  Mrs.  Kennedy  had  opon  this 
possession,  irrespective  of  the  title,  a  cause 
of  action  against  Jones  in  respect  of  the 
wtiole  building;  but  she  did  not  lay  such 
cause  of  action  In  her  complaint  Claiming 
only  a  treepass  on  lot  7  and  for  a  removal 
from  that  lot  of  a  bonse,  it  seems  clear  to 
us  that  she  was  not  entitled  to  recover  for 
a  trespass  agalns^  her  possession  of  so  mucb 
of  the  bouse  as  was  on  lot  8,  and  which  was 
never  removed  from  lot  T,  or.  Indeed,  from 
lot  8,  for  that  matter;  and  our  condnsion  is 
that  the  drcnit  court  erred  In  instructing  tbe 
Jury  to  award  htx  damages  in  respect  of  the 
disturbance  of  her  possession  of  so  mnch  of 
the  bouse  as  was  on  lot  8.  She  did  not  claim 
these  damages  In  her  complaint 

Reversed  and  remanded. 
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8TATBI  ▼.  GBSNSHAW. 

(Snprem*  Court  of  Alabama.   Not.  26,  1903.) 

■LBOTIONS— QUAUFICA-nON  OF  TOTER— RBO- 
ISTRATION— DBTBRMNATION  OP  RIOHT— AC- 
TI0N8-APPBAL-BI0HT  OT  8TATB. 

1.  Const.  I  186,  BUbd.  6,  provides  that  anr 

Kraon  to  whom  registration  is  denied  shall 
TO  the  right  to  appeal  bjr  filing  a  petition  in 
the  circuit  court  to  have  his  Qualificttlons  deter- 
mined, and  on  such  trial  the  Jory  shall  deter- 
mine the  effect  of  the  eridence  and  retnm  a 
Terdict,  and  from  the  Jadgment  rendered  an 
appeal  "will  lie  to  the  Supreme  Court  In  favor 
of  the  petitioner."  Held  that,  where  a  Judg- 
ment was  in  favor  of  the  petitioner,  the  atate 
had  no  right  of  appeaL 

2.  An  appeal  b;  the  state  In  rach  proceedings 
eannot  be  maintained  under  Code  1896,  |  12, 
providing  that  the  atate  ma;  sue  in  its  own 
name,  and  Is  entitled  to  all  remedies  provided 
tor  tho  wforcement  of  right*  batweoi  indivld- 
nala;  inch  aection  applTUig  only  where  the 
■tate  U  the  plaintiff  or  the  actor  in  the  proceed- 
tng. 

Appeal  from  Clrcnlt  Court,  Limestone 
County;   Osceola  Kyle,  Judge. 

Proceeding  by  Peter  Crenshaw  to  establish 
his  right  to  registration  as  an  elector.  From 
A  Judgment  in  applicant's  favor,  the  state 
appeala  Dismissed. 

D.  C.  Almon,  W.  T.  Sanders,  Brie  Pettus, 
and  H.  C.  Tfaacb,  for  tbe  Stat&  W.  B.  Wallc- 
er^  for  appellee. 

HARALSON,  J.  Tbe  appellee,  Peter  Oren- 
■baw,  on  tbe  lOtb  of  December,  1002,  filed 
his  petition  In  tbe  clrcnlt  court  of  Limestone 
ootinty,  addreMKd  to  tbe  Judge  of  that  court. 
In  which  be  alleged,  that  under  tbe  revised 
Constitution  ot  tbe  state,  of  1901,  be  was  a 
qualified  elector,  entitled  to  rote;  that  under 
tte  provisions  of  said  Oonatltntlon,  be  was 
entitled  to  register  as  an  elector,  and  such 
registration  would  thereby  entitle  blm  to  vote 
during  bis  life;  that  be  resided  In  Precinct 
K&  1  of  eaid  county  and  state,  and  under 
tbe  pronslons  of  the  Conatltntlon,  tbe  board 
«f  legtetrara,  duly  appointed  for  raid  county, 
composed  of  three  persons,  whose  names 
were  giren,  held  sessions  at  tbe  courthouse 
of  the  county  for  tbe  pnipose  of  registering 
all  applicants  who  were  qualified;  that  dur^ 
Ing  tbe  third  week,  and  on  tbe  20th  day  of 
November,  when  said  board  was  in  ses- 
alon,  aa  provided  by  tbe  Constitution,  tbe 
petitioner  made  proper  legal  application  to 
■aid  board,  to  register  as  an  elector;  Hiat 
Mid  board  declined  and  refused  to  register 
the  petitioner,  which  was  contrary  to  the  pro- 
visions of  said  Constitution. 

He  prayed  that  a  trial  be  given  him  in 
said  court;  that  the  question  of  bla  right  to 
register  as  a  qualified  elector  of  tbe  state 
be  adjudicated,  and  for  such  other  and  fur- 
ther relief  as  might  be  proper. 

Motion  is  here  submitted  to  dismiss  the 
appeal,  on  the  ground,  that  there  is  no  pro- 
rlslon  of  law  for  an  appeal  by  the  state  In 
SDcb  proceedings  as  this:  that  this  court  baa 
no  Jurisdiction  of  tha  appeal,  and  that  under 


section  186,  BUbd.  fl;  of  the  Bevlsed  Consti- 
tution, under  wblcb  this  proceeding  was  bad 
In  tbe  lower  court,  the  right  of  appeal  to  the 
state  I>  prohibited,  by  granting  an  appeal  In 
express  words  to  tbe  petitioner,  and  by  ex- 
pressly declaring  that  final  Judgment  In  favw 
of  petitioner  shall  enUtie  blm  to  registration 
as  of  date  of  bis  application. 

Subdlvlalon  6  of  section  186  of  tbe  Consti- 
tution, provides  that,  "any  person  to  whom 
roglstration  Is  d«iled,  shall  have  the  right 
to  appeal,  without  giving  security  for  coats, 
within  tbirty  days  after  such  denial,  by  filing 
a  petition  in  tbe  circuit  court  or  court  of  like 
Jurisdiction  held  for  tbe  county.  In  which  he 
seeks  to  register,  to  have  his  qualifications  as 
an  elector  determined.  *   •   *  Upon  such 
trial  the  court  shall  charge  the  Jury  only  as 
to  what  constituted  the  qualifications  that  en* 
titied  the  applicant  to  become  an  elector  at 
the  time  be  applied  for  regtstraUon,  and  the 
Jury  shall  determine  tbe  right  and  effect  of 
the  evidence  and  return  a  verdict  From  the 
Judgment  rendered  an  appeal  will  lie  to  tlie 
Supreme  Court  im  favor  of  iko  pefiMoiier, 
[italic  ours]  to  be  taken  within  thirty  days. 
Final  Judgment  in  favor  of  petitioner  tiiall 
entitle  him  to  registration  as  of  tbe  date  of 
his  application  to  tbe  registrars."  Tbe  fram- 
ers  of  the  Constitution  might  well  have  rest- 
ed tbe  interest  the  state  had  In  the  matter 
with  the  determination  of  the  Jury,  without 
an  appeal  from  their  finding;  and  this  Is  in- 
dicated in  the  provision,  that  **tbe  Jury  shall 
determine  the  weight  and  effect  of  the  evl-' 
dence  and  return  a  verdict,"  and  in  prohibit- 
ing tbe  Judge  trying  tbe  case  from  charging 
them,  "only  as  to  what  constituted  the  qoaU- 
ficatlona  that  entitied  the  applicant  to  become 
an  elector  at  tiie.tlme  he  applied  tor  registra- 
tion." Tbe  right  of  appeal,— -not  provided  for 
tbe.  state,— was  prc^erly  bestowed  on  blm; 
and,  because  bestowed  oa  blm,  the  same  right 
was  not  thereby,  by  implication,  bestowed  in 
the  state.  It  is  true  the  framere  of  the  instru- 
ment did  not  declare  that  in  such  cases  tbe  ap- 
pellate power  of  tbe  court  shall  not  extend  to 
the  state,  but,  as  was  said  by  Chief  Justice 
Mareball  In  Durousseau  v.  Tbe  United  States, 
6  Crouch.  808,  3  L.  Ed.  282,  '*they  have  de- 
scribed affirmatively  its  Jurisdiction,  and  thla 
aCBrmatlTe  Jurisdiction  baa  been  understood 
to  imply  a  negative  on  the  exercise  of  such 
appellate  power  aa  is  now  comprehended 
within  it."  "As  to  the  ConsUtotion  of  states." 
"It  waa  a  maxim  of  the  old  law  tbat  ca- 
sus omissus  pro  omisso  habendns  est,  that 
la.  that  a  case  omitted  is  to  be  held  as  In- 
tentionally omitted,   *   •   •   and  so,  not  to 
have  been  omitted  merely  by  Inadvertence 
or  accident ;  atill  tbe  courts  are  not  at  lib- 
erty to  add  to  the  lan^age  of  tbe  law;  and 
it  must  be  held  that  tbe  Legislature  intended 
to  omit  the  specific  case,  however  that  may 
appear  in  connection  with  tbe  general  pass- 
age of  tbe  statute."  Black  on  InterpretatioD 
of  Laws,  57;  State  r.  Hewlett  124  Ala.  471, 
27  South,  1&  If  there  woo  erroa  eonunltted 
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on  tbe  trial  againit  tbe  state,  as  to  Qieae  the 
state  la  remedllesa.  The  Judgment  In  favor 
of  the  appellant,  as  the  Oonstitntlon  provides, 
entitles  him  to  registration. 

Tbe  appeal  by  the  state  cannot  be  main- 
tained tinder  section  12  of  the  Code  of  1886, 
providing  that  the  state  may  ane  In  Its  own 
name  and  Is  entitled  to  all  remedies  pro- 
vided for  the  enforcement  of  rlghta  between 
Indlvldaals,  etc..  since  this  section  applies 
only  where  the  state  Is  tbe  plalntUC  or  actor 
in  the  proceeding. 

From  what  has  appeared.  It  Is  obvious  that 
tbe  appeal  by  the  state.  Is  not  within  the 
provlBions  of  tbe  Constltntlon  on  flio  mbject. 
and  must  be  dismissed. 

Anneal  dlamissed. 


ass  Ala.  «T) 

KANSAS  OITT»  H.  ft  B.  R.  00.  V.  PLIPPO. 
(Snpreme  Coort  of  Alabama.   Nov.  2S.  1908.) 

JtTDICIAI<  NOTICB— OARS  IN  INTKRBTATB  COH- 
HSRCB-^UTOUATIO  COUPLBRS-INJDRT  TO 
BBAKBMAN-^BGUOBNOa  —  PLBADINQ  -  BV- 
ZDBNCB. 

1.  State  courts  take  Judicial  notice  of  a  een- 
eral  statute  of  the  ITntted  States,  so  that  it  la 
enoogh  for  a  complaint  to  aver  a  state  of  facta 
abomng  liability  thereunder. 

2.  In  pleading  negligence  genial  averments 
are  anffldent. 

3.  It  is  not  negligence  per  se  for  a  hrakeman 
to  go  between  a  car  and  the  engine  to  make  a 
eoupling. 

4.  The  provision  of  Act  Gong.  March  2.  1883. 
c,  196.  27  Stat.  631  [U.  S.  Comp.  St,  1901.  p. 
3174].  that  a  common  carrier  engaged  In  inter- 
state commerce,  which  falls  to  equip  its  cars 
with  automatic  couplers,  as  reqmred  therein, 
diall  not  avail  Itself,  against  an  employe  In- 
jured by  such  failure,  of  the  doctrine  of  aasump- 
tloo  of  risk,  is  wttbin  the  power  of  Oongress. 

6.  Whether  a  car  was  being  ased  in  inter- 
state commerce  at  the  time  an  employ^  was  In- 
jured In  coapllng  it  to  an  engine,  so  as  to  bring 
tbe  case  within  Act  Cong.  March  2,  1893,  c. 
196,  27  Stat.  5S1  [U.  S.  Comp.  St  1901,  p. 
8174].  requiring  cars  so  used  to  he  equipped 
with  automatic  couiriers,  Md,  under  the  evl- 
denfie,  a  question  for  the  Jury. 

6.  Evidence  merely  of  a  defect  In  the  couplers 
does  not  sustain  the  averment  of  the  complaint 
that  tbe  cars  were  not  equipped  with  automatic 
eonplera. 

Appeal  from  Law  and  Bqolty  Court,  Walk- 
er Connty;  Peyton  Norvell,  Judge. 

Action  by  George  FIlppo  against  the  Ean- 
saa  City,  Memphis  ft  Birmingham  Railroad 
Oompany  for  Injniy  received  by  plalntlft 
while  In  defendant" a  employ  as  a  iMrakeman. 
Judgment  for  plalntifT.  Defendant  appeals. 
BsTersed. 

The  complaint  contained  six  counts.  The 
prefatory  averments  of  each  of  the  counts 
of  the  complaint  were  substantially  the  same, 
and  averred  tbe  fact  that  the  defendant  waa 
a  common  carrier,  and  engaged  in  such  busi- 
ness at  the  time  of  the  accident,  and  that 
the  plaintiff  vras  in  the  employment  of  the 
defendant  as  a  brakeman.  The  averments  of 
Diligence  In  each  of  the  counts  were  as  fol* 
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lows:  "(1)  On  said  date  aforesaid  defend- 
ant hanled  or  used  on  Its  line  a  car  used  In 
moving  Interstate  traffic  that  was  not  equip- 
ped with  couplers  coupling  automatically  by 
Impact,  and  that  plaintiff,  while  engaged  In 
making  a  coupling  with  said  car,  as  It  was 
his  duty  to  do,  had  hia  hand  badly  mangled 
and  bruised,  and  lost  one  finger  on  said  hand, 
and  suffered  great  mental  and  physical  pain 
and  loss  of  time  and  expense  for  medicine 
and  nursing.  Plaintiff  alleges  that  his  In* 
Juries  as  aforesaid  were  caused  by  reason 
of  the  defendant  using  said  car,  which  could 
not  be  automatically  coupled  by  Impact,  to 
his  damage  In  the  sum  aforesaid.  (2)  On  said 
date  aforesaid  d^endant  hanled  or  used  on 
Its  line  a  car  used  In  moving  interstate  traf- 
fic, and  it  became  plaintiff's  duty  to  couple 
I  said  car  to  an  engine,  and  plaintiff  alleges 
that  said  car  was  not  equipped  irlth  couplers 
coupling  automatically  by  Impact  that  could 
be  so  coupled  with  said  engine,  and  In  mak- 
ing said  coupling  the  plaintifrs  hand  waa 
badly  mangled  and  bruised,  and  he  lost  one 
finger  on  said  band,  and  he  suffered  great 
mental  and  physical  pain  and  loss  of  time. 
Plaintiff  alleges  that  his  injuries  aa  aforesaid 
were  caused  by  the  defendant  uring  said  car 
In  moving  Interstate  traffic,  that  could  not 
be  automatically  coupled  Impact  vrlth  said 
engine,  to  his  damage  In  tbe  sum  aforesaid. 
(3)  On  said  date  the  defendant  naed  a  car 
in  Interstate  commerce  that  was  not  provid- 
ed with  secure  grab-lions  or  handholds  in 
the  end  of  said  car,  and  It  became  the  duty 
of  plaintiff  to  make  a  coupling  with  said  car, 
and  In  making  said  coupling  the  plaintiff  lost 
balance,  and  his  hand  was  caught  between 
the  couplings,  and  was  badly  mangled  and 
bruised  and  dismembered,  and  he  suffered 
great  mental  and  physical  pain  and  loss  of 
time.  Plaintiff  alleges  tiiat  his  Injuries  were 
caused  by  reason  of  not  having  secure  grat»- 
Irons  or  handholds  In  tbe  end  of  said  car, 
to  his  great  damage  as  aforesaid.  (4)  On  said 
date  aforesaid  the  defendant  usedon  Its  track 
in  Walker  county,  Alabama,  a  freight  car 
used  h)  Interstate  traffic  that  did  not  have 
drawbars  of  the  standard  height,  and  tbe 
plaintiff,  while  engaged  In  making  tbe  coup- 
ling with  said  car.  as  It  was  his  duty  to  do, 
his  hand  was  badly  torn,  cut,  or  bruised,  and 
had  one  finger  cut  off,  and  was  made  sore  and 
sick,  and  Buffered  great  mental  and  physical 
pain,  and  was  rendered  tar  a  long  time  un- 
able to  work  and  earn  money,  and  was  render^ 
ed  pennanentiy  less  able  to  work  and  earn 
money,  and  waa  disfigured  for  life,  and  was 
put  to  great  Inconvenience  and  expense  for 
medicine,  medical  attention,  care,  and  nursing 
in  and  about  hIa  efforts  to  heal  and  cure  hia 
aald  wounds  and  Injuries.  Plaintiff  avers 
that  his  injuries  as  aforesaid  were  caused 
by  reason  of  the  defendant  using  said  freight 
car,  which  did  not  bav*  drawbara  of  stand- 
ard height,  to  his  damage  in  th»  sum  afore- 
said. <S)  On  said  date  plaintiff  vras  In  ths 
services  of  tbe  defendant  at  its  Instance  as  a 


Digitized  by 


Google 


i58 


36  SOUTHERN  BEFOBTEB. 


brakeman,  and  as  said  brakeman  It  became 
hla  duty  to  couple  an  engine  to  a  car  on 
tbe  railroad  track  of  defendant  at  or  near 
Carbon  Hill,  Ala.,  and  In  making  said  coup- 
ling plaintiff's  band  was  caught  between  the 
couplers,  whereby  plaintiff's  hand  was  badly 
cut,  torn,  or  bruised,  and  one  finger  cut  off. 
and  plaintiff  was  made  sore  and  sick  and 
suffered  great  mental  and  physical  pain,  and 
was  rendered  for  a  long  time  unable  to  work 
and  earn  money,  and  was  ci-ippled  for  life, 
and  was  put  to  great  inconvenience  and  ex- 
pense for  medicine,  medical  attention,  care, 
and  nursing  in  or  about  his  efforts  to  cure 
and  heal  bis  said  wounds  and  Injuries. 
Plaintiff  avers  that  he  suffered  said  injuries 
and  damages  by  reason  and  as  an  approxi- 
mate consequence  of  the  defect  In  the  con- 
dition of  the  ways,  worits,  machinery,  or 
plant  used  In  or  connected  with  aald  busi- 
ness of  defendant,  which  defect  arose  from, 
or  had  not  been  discovered  or  remedied  ow- 
ing to,  the  negligence  of  defendant,  or  of 
some  person  la  the  services  or  employment  of 
defendant,  and  Intrusted  by  It  with  the  duty 
of  seeing  that  the  ways,  works,  machinery, 
or  plant  were  in  a  proper  condition,  namely, 
tbe  drawfaead  in  the  car  that  plaintiff  was 
coapllng  to  an  engine  was  out  of  order,  de- 
tective, or  otherwise  'not  proper  and  suffi- 
cient for  the  purpose.  (6)  Plaintiff  avers  that 
his  said  injury  and  damage  were  caused  by 
reason  of  tbe  negligence  of  one  William  Dice, 
who  was  then  and  there,  in  the  service  of 
the  defendant,  and  to  whose  orders  or  direc- 
tions tbe  plaintiff  at  the  time  of  tbe  injury 
was  bound  to  conform,  and  did  conform,  and 
his  said  injuries  resulted  from  his  having  so 
conformed.  Plaintiff  avers  that  said  negli- 
gence of  tbe  said  William  Dice  consisted  in 
directing  the  defendant  to  make  the  coupling 
between  an  en^ne  tbat  bad  a  link  and  pin 
coupler  to  a  car  which  had  a  drawhead 
which  was  defective  and  out  of  place,  to  the 
plaintiff's  damage  in  tbe  snm  of  nineteen 
hundred  and  nlnetytflve  dollars,  wherefore 
he  sues." 

The  defendant  demurred  to  tbe  complaint 
as  a  whole  upon  the  following  grounds:  (1) 
Each  count  of  said  complaint  falls  to  show 
any  fact  of  negligence  or  circumatance  wMch 
would  render  the  d^endant  liable.  (2)  Each 
count  fails  to  aver  or  allege  any  facts  of  neg- 
ligence or  wrong  committed  by  defendant 
nrhicb  proximately  contributed  to  the  injury 
Qomplalned  of.  (3)  There,  is  no  sufficient  al- 
•legatlQniQf  negligence  which  caused  the  1n- 
•Jury  complained  Of.  (4)  Each  of.  sold  counts 
falls  to  aver  any  facts  from  whtah  can  be 
■inferred  any  defect  existing  in  the  box  car, 
and  engine  at.  the  time  iHaintlff  is  alleged  to 
have  made  the  said  coupling.  (5)  Bach  count 
'Shows  on  Ms:  ttLce  tkat  the  alleged  danger 
in  attempting  to- couple -tte  said  car  and  en- 
gine was  a  risk  Incident  to  tke  plaintiff's 
employmMit,  from  which;  bck  resnttbig  In  'In- 
4vry,  no.actloa  arlsps.  , 
jk  Xo  -tba  flnit  and  aeocnd  nnintB  Af  tbe  eom- . 


plaint  the  defendant  demurred  upon  the  fol- 
lowing ground:  (1)  Each  of  said  counts  1  and 
2  falls  to  show  how  or  why  It  was  the  duty 
of  tbe  defendant  to  use  cars  coupling  au- 
tomatically by  impact  To  the  third  and 
fourth  counts  of  the  complaint  the  defendant 
demurred  upon  the  following  grounds:  (1) 
Each  of  said  counts  fails  to  aver  why  or 
in  what  respect  the  said  grab-irons  or  band- 
holds  were  insufficient,  or  how  the  same  con- 
tributed to  tbe  Injury  complained  of.  (3) 
Each  of  said  counts  3  and  4  fails  to  aver  how 
or  In  what  respect  the  grab-irons  or  hand- 
holds or  drawbars  contributed  to  the  Injury 
complained  of.  (2)  It  is  not  shown  how  or 
in  what  respect  it  was  the  duty  of  defend- 
ant to  have  grab-Irons  or  handholds  of  a 
standard  height  (4)  Each  of  said  counts 
falls  to  aver  tbat  the  grab-irons  or  hand- 
holds or  drawbars  attached  to  tbe  said  car 
were  out  of  order,  or  unsafe,  or  unfit  to  be 
used  by  the  company  in  its  business.  To  the 
fifth  count  of  tbe  complaint  the  defendant 
demurred  upon  the  following  ground:  The 
same  falls  to  aver  the  name  of  the  person 
in  the  service  or  employment  of  defendant 
to  whom  was  intrusted  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plants 
of  the  defendant  were  in  proper  condition, 
or  that  his  name  could  not  have  been  ascer- 
tained by  reasonable  diligence.  To  tbe  sixth 
count  of  the  complaint  the  defendant  demur- 
red upon  the  following  grounds:  (1)  It  Is  not 
shown  that  William  Dice  bad  authority  to 
direct  plaintiff  to  make  the  coupling.  (2) 
Tbe  alleged  defect  was  open  and  obvious 
to  the  plaintiff,  and  In  attempting  to  make 
the  coupling  of  tbe  engine  and  the  car  he  as- 
sumed the  risk  occasioned  by  tbe  alleged  de- 
fect in  the  drawhead  and  eoupUng  appli- 
ances. 

The  defendant  pleaded  the  general  issue 
and  several  special  pleas.  Among  tbe  ^>eclal 
pleas  filed  by  the  defendant  were  the  follow- 
ing: "(3>  And  for  a  further  answer  to  tbe 
complaint  the  defendant  says  that  tbe  plain- 
tiff, well  knowing  the  condition  of  the  car 
and  coupling  appliances,  voluntarily  under- 
took to  couple  tbe  engine  to  tbe  car,  abd  tbat 
be  thereby  assumed  the  risk  of  any  danger 
and  injuries  Incident  thereto.  (4).  And  for  a 
further  answer  to  the  complali^  and  each 
coujit  thereof  separately  and  severally,  tbe 
defendant  says  that  the  i^alntlff,  vrell  know- 
ing the  coadltion<of  the  coupling  appllancca 
aud  tbe  car,  voluntarily  undertook  to  coaple 
tbe  engine  to  the  car,  and  went  la  between 
t^e  car  ,  and  the  engine  to  .couple  them  to- 
gether, and  was  injured,,  and  his  said  nesU- 
genc$  contributed  proximately  to  .bis  alleged 
injuries."  ."  . 

To  .the  third  and  fourth  pleas  tbe  plaintiff 
demurred  .upon  the  foUpwln^,  grounds:  (1) 
The  said  pleas  are  Interposed,  to  tbe  yrtiole 
complaint,  and  the  alle^gations  Qf  .,tbe  first,  sec- 
ond, third,  and  fourth  counts  of  the  comp4atat 
show  that  the  plaintiff  did  not  assume  the 
risk  of  said  dancer  and  iBjnxiei.  04  Me  aid 
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pleaB  are  SleU  as  an  answer  to  tbe  wfaole 
complaint,  and  tbe  allegations  of  tbe  first 
count  of  tbe  complaint  are  tbat  plaIntlff*B  In- 
juries were  caused  by  defendant  using  In  In- 
terstate traffic  a  car  not  equipped  wltb  coup- 
lers coupling  automatically  by  Impact.  (3) 
Tbe  said  pleas  purport  to  answer  the  wbole 
complaint,  and  tbe  allegations  of  tbe  third 
count  of  tbe  complaint  show  tbat  plaintiff's 
tojaries  were  caused  by  defendant  using  In 
Interstate  commerce  a  car  tbat  was  not  pro- 
Tided  wltb  secure  grab-irons  or  bandbolds  In 
tbe  end  of  said  car. 

Issue  was  joined  on  tbe  plea  of  the  general 
issue  and  the  pleas  setting  up  contributory 
negligence  of  tbe  plaintiff.  Tbe  facts  of  tbe 
case  are  sufficiently  stated  In  tbe  opinion. 

Tbe  defendant  requested  the  court  to  give 
to  tbe  Jury,  among  otbers,  the  following  writ- 
ten charges,  and  separately  excepted  to  tbe 
court's  refusal  to  give  each  of  them  as  asked: 
"(1)  If  you  believe  the  evidence,  you  must 
find  for  tbe  defendant  (2)  If  you  believe  the 
evidence,  yon  cannot  find  for  the  plaintiff 
under  the  first  count  of  tbe  complaint.  (3) 
If  you  believe  tbe  evidence,  you  cannot  find 
for  the  plaintiff  under  tbe  second  count  of 
tbe  complaint.  (4)  If  you  believe  tbe  evi- 
dence, you  cannot  find  for  tlie  plaintiff  under 
tbe  third  count  of  the  complaint"  "(6)  If 
yon  believe  the  evidence,  you  cannot  find  for 
tiie  plaintiff  under  the  fifth  count  of  tbe  com- 
plaint" "(8)  If  you  believe  tbe  evidence,  you 
must  find  tbat  at  tbe  time  tbe  plaintiff  was 
Injured  the  car  which  was  coupled  to  the 
engine  was  not  being  used  by  tbe  defendant 
In  moving  interstate  trafllc.  (9)  If  you  be- 
lieve tbe  evidence,  yon  must  find  that  at  tbe 
time  the  plaintiff  was  Injured  the  engine 
wblcb  was  coupled  to  tbe  car  was  not  lielng 
used  by  tbe  defendant  In  moving  Interstate 
traffic.  (1<^  If  you  believe  tbe  evidence,  you 
must  find  tbat  at  tbe  time  tbe  plaintiff  was 
Injured  tbe  car  which  was  coupled  to  the 
engine  was  equipped  with  a  coupler  coupling 
automatically  by  Impact  (11)  If  you  believe 
tbe  evidence,  you  must  find  tbat  at  the  time 
tbe  plaintiff  was  Injured  In  coupling  the  en- 
gine to  tbe  car  for  tbe  purpose  of  moving  it 
to  Carbon  Hill  the  defendant  was  not  using 
either  tbe  engine  or  car  in  moving  Interstate 
traffic."  "(13)  I  charge  you  that  there  Is  no 
evidence  In  the  case  tbat  authorizes  you  to 
find  tbat  the  car  to  which  the  engine  was 
coupled  by  tbe  plaintiff  was  used  In  Inter- 
state traffic  until  after  the  car  reached  Carbon 
Hill.  (14)  If  you  bolleve  tbe  evidence,  you 
must  find  that  tbe  car  to  which  the  engine 
was  coupled  by  tbe  plaintiff  was,  at  the  time 
It  was  so  coupled  and  at  tbe  time  plaintiff 
was  injured,  provided  with  secure  gral)-iron8 
In  the  ends  of  the  car.  (15)  If  a  reasonably 
careful  and  prudent  man  would  have  known, 
before  the  coupling  was  made,  whether  the 
car  did  or  not  have  secure  grab-Irons  In  the 
end  of  the  car  at  which  the  coupling  was 
made,  and  If  you  believe  from  tbe  evidence 
that  the  car  had  such  grab-Irons,  and  at  the 


time  the  coupling  was  made  the  plaintiff  did 
not  know  this,  and  that  his  failure  to  know 
this  proximately  .caused  his  Injury,  you  must 
find  for  the  defendant"  "(17)  If  you  be- 
lieve from  tbe  evidence  tbat  when  the  engine 
came  back  against  the  car  the  jar  of  the  col- 
lision was  no  greater  than  was  usual  and 
ordinary,  you  must  find  for  the  defendant,  If 
you  further  believe  from  the  evidence  tbat  it 
was  su(*b  jar  of  tbe  collision  tbat  caused  the 
plaintiff  to  throw  his  hand  on  the  drawhead 
of  tbe  car  In  such  a  position  that  the  finger 
tbat  was  mashed  was  caught  between  the 
drawhead  and  the  deadwood.  (18)  If  you  be- 
lieve the  evidence,  you  cannot  find  that  the 
car  was  being  used  in  moving  Interstate  traf- 
fic until  after  the  defendant  had  been  given 
Instructions  to  carry  the  car  to  Harrison, 
Mississippi,  or  to  some  point  outside  the  state 
of  Alabama,  and  the  burden  Is  upon  the  plain- 
tiff to  reasonably  satisfy  you  by  a  prepon- 
derance of  the  evidence  that  at  the  time  of 
the  injury  to  the  plaintiff  such  Instructions 
had  been  given,  and  tbe  car  was  twing  moved 
in  carrying  out  and  in  pursuance  of  such  in- 
structions." "(b)  If  the  jury  believe  from  the 
evidence  tbat  the  plaintiff  placed  his  hand 
on  tbe  coupler  In  such  a  manner  as  bis  finger 
was  caught  by  the  deadwood  of  tbe  car  after 
the  plaintiff  bad  made  the  coupling,  be  Is 
guilty  of  contributory  negligence,  and  cannot 
recover,  and  your  verdict  must  be  for  the 
defendant"  "(d)  If  tbe  Jury  believe  from  the 
evidence  that  tbe  plaintiff,  In  making  tbe 
coupling,  undertook  to  pull  the  coupler  on 
tbe  car,  and  in  pulling  tbe  coupler  be  placed 
bis  hand  on  the  buffer  of  tbe  coupler  so  bis 
finger  was  caught  by  the  deadwood  of  the 
car,  be  was  guilty  of  such  negligence  which 
precludes  him  from  recovery,  and  your  ver- 
dict must  be  for  tbe  defendant,  (e)  If  the 
plaintiff,  after  making  the  coupling,  placed 
his  hand  on  the  buffer  of  the  coupler  so  his 
finger  was  caught  by  the  deadwood  of  the 
car,  he  was  guilty  of  negligence,  and  cannot 
recover,  and  you  must  return  a  verdict  for 
the  defendant  (f)  If  the  jury  believe  from 
the  evidence  tbat  defendant's  employes  who 
had  charge  of  tbe  engine  and  car  were  not 
guilty  of  any  negligence,  and  tbat  the  coup- 
ling appliances  were  In  proper  order  on  the 
engine  and  car  which  the  plaintiff  coupled, 
then  plaintiff  cannot  recover,  and  your  ver- 
dict must  be  for  tbe  defendant  (g)  If  the 
jury  believes  the  evidence,  they  are  bound 
to  find  that  the  plaintiff  undertook  to  couple 
tbe  engine  to  the  car  :well  knowing  the  con- 
dition of  the  coupling  appliances  on  tbe  en- 
gine and  the  car,  and  tbe  plaintiff,  by  reason 
of  the  negligent  position  which  be  then  and 
there  assumed,  proximately  contributed  to 
plaintiff's  injury.  He  cannot  recover,  and 
you  must  find  for  the  defendant" 

There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  $350.  The 
defendant  appeals,  and  assigns  as  error  tbe 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved.  ' 
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Walker,  Tillman,  Campbell  &  Walker,  for 
appellant.  Coleman  ft  Bankbead,  for  ap- 
pellee, 

DOWDBLI*  J.  This  Ib  a  flult  brought  by 
the  appellee  against  the  appellant  railroad 
company  to  recover  damages  for  personal  In- 
juries received  while  In  the  discharge  of  his 
duties  as  a  brakeman  by  reason  of  the  al- 
leged negligence  of  the  defendant  The  com- 
plaint contained  stz  comits,  the  first  four  be- 
ing predicated  upon  a  violation  by  defend- 
ant of  an  act  of  Congress  approved  March 
2,  1893,  knovm  as  the  "Safety  Appliance 
Act,"  and  entitled  "An  act  to  promote  the 
safety  of  employes  and  travelers  upon  rail- 
roads by  compelling  common  carriers  en- 
gaged in  interstate  commerce  to  equip  their 
cars  with  automatic  couplers,"  etc.  (27  Stat. 
631,  c.  196  [U.  S.  Comp.  St.  1901,  p.  3174]); 
and  the  last  two  being  for  alleged  negli- 
gence arising  under  our  statute,  known  as 
the  "Employer's  Liability  Statute."  The 
complaint  aud  each  count  thereof  was  de- 
murred to  by  the  defendant,  and  the  demur- 
rers were  overruled.  On  this  ruling  of  the 
court  the  assignments  of  error  numbered 
from  1  to  7,  Inclusive,  are  based. 

It  Is  a  well-establlsbed  rule  of  law  that  the 
violation  of  a  statute  by  a  railroad  company 
in  the  operation  of  its  road  and  trains  con- 
stitutes an  act  of  negligence  for  which  a  lia- 
bility becomes  fixed  upon  the  company  when 
Injury  to  a  person  results  as  the  proximate 
consequence  of  such  negligence.  The  courts 
of  the  country  take  Judicial  notice  of  the  act 
of  Congress  known  as  the  "Safety  Appliance 
Act,"  and  where  the  complaint  avers  a  state 
of  facts  which  show  a  failure  on  the  part  of 
the  railroad  company  to  comply  with  the  re- 
quirements of  the  statute,  this  is  sufficient;  it 
not  being  required  to  plead  specially  a  gener- 
al statute.  The  objection  raised  to  the  several 
counts  because  of  the  generality  of  the  aver- 
ments of  n^ligence  is  untenable.  As  said 
in  Ga.  Pac.  R.  R.  Oo.  v.  Davis,  92  Ala.  307, 
9  South.  253,  25  Am.  St  Rep.  47,  where  many 
of  our  cases  are  cited,  and  which  have  been 
followed  In  more  recent  decisions:  "Under 
our  system  of  pleading,  very  general  aver- 
ments, little  short,  indeed,  of  mere  conclu- 
sions, of  a  want  of  care  and  consequent  in- 
Jury,  leaving  out  the  facts  which  constitute 
and  go  to  prove  the  negligence,  meet  all  the 
requirements  of  the  law."  When  tested  by 
the  rule  laid  down  in  these  cases,  the  com- 
plaint was  not  open  to  the  demurrer  on  the 
ground  therein  stated,  and  no  error  was  com- 
mitted In  overruling  the  same. 

The  defendant  filed  a  number  of  pleas,  all 
and  each  of  which  purported  to  be  filed  to 
the  complaint  as  a  whole,  as  well  as  to  counts 
severally  named.  Demurrers  were  Interpos- 
ed and  sustained  to  pleas  8  and  4.  The 
third  plea  set  up  as  a  defense  the  assumptliw 
of  risk  by  the  defendant  This  could  not  be 
pleaded  as  to  those  counts,  which  were  based 
upon  the  act  of  Congress  above  mentloned« 


known  as  the  "Safety  Appliance  Act,"  since 
this  statute  In  terms  provides  that  In  cases 
arising  under  it  from  a  failure  to  comply  with 
its  provisions  the  employ^  shall  not  be  deem-  ' 
ed  to  have  assumed  the  risk  of  the  employ- 
ment The  fourth  plea,  if  taken  as  setting 
up  assumed  risk,  was,  for  the  same  reason, 
bad;  and.  If  taken  as  setting  up  contribu- 
tory negligence,  it  was  faulty,  in  failing  to 
aver  In  what  the  contributory  negligence  con- 
^sted.  It  cannot  be  affirmed  to  be  negli- 
gence per  se  for  a  brakeman  to  go  in  be- 
tween the  cars  and  engine  to  make  a  coa- 
pling,  and  this.  In  effect.  Is  what  is  alleged 
as  the  negligence  in  plea  4.  The  assumption 
of  risk  as  a  matter  of  defense  is  one  that 
arises  out  of  the  contract  between  the  parties, 
and  we  see  no  reason  why  it  is  not  as  much 
within  the  legislative  competency  of  the 
Congress  of  the  United  States  when  legislat- 
ing as  to  Interstate  commerce— a  matter  ex- 
clusively within  its  power  imder  the  federal 
constitution— to  say  that  the  common  car- 
rier, when  engaged  In  Interstate  commerce 
failing  to  comply  with  the  provisions  of  the 
statute,  may  not  avail  Itself  of  the  doctrine 
of  assumed  risk,  aa  it  (the  Oongresa)  baa  to 
provide  for  regulations  with  wlilch  a  compli- 
ance is  required.  We  see  no  merit  in  tbe 
suggestion  In  argument  by  counsel  for  ap- 
pellant along  this  line.  There  was  no  Gnor 
in  Bustaluing  the  demurrer  to  this  plea  as 
originally  filed.  The  pleas  were  subsequent- 
ly amended,  and  limited  to  the  fifth  and 
sixth  counts,  and  Issue  was  Joined  on  them 
along  with  other  pleas. 

On  the  trial  the  fourth  and  sixth  counts 
of  the  complaint  were  eliminated  by  char^ 
ges  of  the  court  given  at  the  Instance  of  the 
defendant,  and  we  therefore  take  no  notice 
of  the  rulings  of  the  trial  court  on  the  plead- 
ings relative  to  these  counts. 

It  remains  to  be  considered  whether  any 
error  was  committed  in  the  giving  and  re- 
fusal of  charges  under  the  other  counts. 
The  evidence  was  that  the  defendant  oper- 
ated a  railroad  leading  from  Blrmiogbam,  in 
Alabama,  to  Memphis,  in  Tennessee;  that  tbe 
plaiutiet  was  In  Its  employment  and  service 
as  a  brakeman,  and  while  in  the  act  of  coup- 
ling a  car  to  a  switch  engine  he  was  in- 
jured by  having  a  finger  crushed,  which  ne- 
cessitated amputation.  The  .  evidence  also 
without  conflict  showed  that  at  the  time  of 
the  accident  the  car  and  engine  were  at  No. 
5  mines,  about  a  mile  west  of  Carbon  Hill, 
Ala.;  Carbon  Hill  being  a  station  on  defend- 
ant's main  line,  and  No.  6  mines  being  c<hi- 
nected  with  the  main  line  at  Carbon  Hill  by 
a  spur  track.  The  car  at  the  time  of  tbe 
accident  was  being  switched  at  No.  5  mines 
I^eparatory  to  being  carried  to  Carbon  HUl 
by  the  switch  engine  (used  by  the  defend- 
ant between  said  points)  preparatory  to  be- 
ing shipped  by  regular  train  over  the  main 
line.  This  switch  engine  never  went  any 
further  than  Carbon  Hill,  and  was  not  used 
for  any  other  purpose  than  that  of  a  awitdi 


Digitized  by 


Google 


Ala.) 


KITCHENS  A  BBO.  t.  BOBINSON  .BBOa 


461 


engine.  It  was  not  used  on  the  main  line, 
but  merely  for  carrying  cara  to  the  Aepot  at 
Carbon  Hill  from  'the  mines,  and  then  pla- 
cing the  cars  on  a  storage  track  at  Carbon 
Hill,  to  be  talien  from  the  storage  track  and 
put  on  a  special  siding,  and  from  that  siding 
they  were  taken  by  regular  trains  to  the 
point  of  destination.  It  is  further  shown 
by  the  evidence,  and  without  dispute,  that 
the  car,  after  it  bad  been  loaded  at  the 
mines  and  put  on  tbe  storage  track  at  Car- 
bon Hill,  was  thereafter  billed  and  shipped 
from  Carbon  Hill  to  Aberdeen,  Miss.,  by  the 
Galloway  Coal  Company,  which  company 
owned  No.  5  mines;  The  car  was  an  Illinois 
Central  car,  and  numbered  75,306.  It  was 
also  shown  that  cars  of.  coal  were  sometimes 
billed  from  the  mines  and  sometimes  from 
Cbrbon  Hill.  It  therefore  appears  from  tbe 
evidence  without  dispute  that  tbe  car,  when 
the  accident  happened,  was  on  the  spur 
track  of  the  defendant,  about  a  mile  from  the 
main  line,  and  there  is  nothing  in  the  record 
to  show  that  any  Instractlons  whatever  had 
been  given  by  the  shipper  before  the  car 
reached  Carbon  Hill  as  to  Its  destination  or 
intended  destination,  but  that  It  was  placed 
upon  a  storage  track  by  a  switch  engine, 
which  was  used  for  no  other  purpose,  where 
it  was  left,  and  afterwards  it  was  made  a 
part  of  a  regular  train,  and  carried  to  Ab^ 
deen.  Miss.  For  aught  that  appeara  In  the 
record,  the  car  of  coal  at  the  time  of  the 
accident,  while  stiU  at  the  mines,  ml^t  have 
been  Intended  tot  shipment  by  the  owner, 
the  Galloway  Coal  Company,  to  some  point 
within  the  state.  In  the  opinion  of  tbe  writ- 
er, the  evidence  afCords  no  legitimate  Infer- 
ence to  be  drawn  by  the  Jury  that  the  car,  at 
tbo  time  of  the  injury,  waa  being  used  in  the 
tranqpwtatlon  of  intrastate  commerce.  Tbe 
other  members  of  the  conrt,  however,  do  not 
concur  in  this  view,  but  are  of  the  opinion 
that  upon  the  whole  evidence  the  question  as 
to  whether  the  car  was  at  the  time  being 
used  in  interstate  commerce  should  have  been 
left  to  the  determination  of  the  Jury.  Tbe 
nndiaputed  evidence,  however,  was  that  the 
car  in  question  waa  equipped  with  appli- 
ances as  required  by  the  act  of  Congress— 
tbat  la  to  say,  wltb  automatic  couplers— and 
imder  the  arerments  of  the  complaint  that 
tbe  cars  were  not  equipped  with  automatic 
conplera,  evidence  merely  of  a  defect  in  such 
cotvlera  would  not  support  the  averment 
Tbe  defendant  therefore  was  on  this  undis- 
puted evidence  entitled  to  the  general  charge 
requested  as  to  the  counts  based  on  said  act 
of  Congress,  and  tbe  court  erred  In  refusing 
the  same. 

The  r»nalnlng  count,  No.  5,  upon  which  a 
trial  was  had,  counted  on  a  defect  in  the 
drawhead  of  Hie  car  as  being  the  proxi- 
mate cause  of  the  plalntltrB  Injury.  While 
the  plaintSfTs  evidence  as  to  the  drawhead  of 
the  car  being  defective  was  not  altogether 
clear  and  satisfactory,  yet  It  was  sufficient 
to  require  a  submission  of  that  question  to 


the  Jury;  and,  this  being  true,  the  affirma- 
tive charge  requested  as  to  thlt  connt  waa 

properly  refused. 

The  evidence  as  to  whether  tbe  defective 
drawhead  was  solely  the  cause  of  the  injury, 
or  that  the  contributory  negligence  pleaded 
proximately  contributed  to  the  Injury,  was 
not  wholly  free  from  conflict,  and  It  was 
therefore  proper  to  submit  the  question  to 
the  Jury. 

There  were  other  charges  asked  and  re- 
fused, and  to  which  exceptions  were  re- 
served, and  also  exceptions  taken  to  certain 
portions  of  the  oral  charge  of  the  court;  but 
the  view  we  have  taken,  and  what  we  have 
already  said,  renders  it  unnecessary  to  con- 
sider in  detail  such  other  exceptions.  For 
the  errors  pointed  out,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


on  Ala.  en 

KITCHENS  &  BBO.  v.  BOBINSON  BBOa 
(Sapreme  Court  of  Atabama.  Nov.  25,  1A08.) 

USURY— AORBBMENT  TO  HAKS  CONSIGNinSNT 

— APPEAL-RHVIKW  OF  SPECIAL  FINDZN08. 

1.  Stipalatioa  in  a  note  given  to  cotton  coxo- 
missiOD  merchants  by  a  dealer  in  cotton  for 
money  loaned,  that  he  would  durios  the  season 
consign  to  them  100  bales  of  cotton,  which  num- 
ber he  bandied,  and  in  default  thereof  would 
pay  00  cents  per  bale  commission  for  any  not 
shipped,  does  not  make  the  note  nanrions. 

2.  Under  Code  1806,  I  3321.  providing  that 
where  there  are  special  findings  in  a  case  tried 
by  the  court,  on  appeal  the  Supreme  Court  must 
determine  whether  the  facts  support  the  judg- 
ment, the  court  cannot  review  special  findings 
uf  fact  on  evidence  extrinsic  of  the  findings. 

Appeal  from  Cleburne  County  Conrt;  T.  T. 
Burton,  Judge. 

Action  by  Boblnson  Bros,  against  Kitchens 
&  Bro.  Judgment  for  plaintlGts.  Defendants 
appeal  Affirmed. 

The  complaint  contained  two  counts.  In 
tbe  first  count  the  plaintlfts  sought  to  recov- 
er 9419.64  due  on  a  promissory  note  executed 
by  the  defendants  to  the  plalntlfTs,  together 
with  attom^a  fees.  In  tbe  second  count  tbe 
plaintiffs  claimed  of  the  defendanta  (48.50 
as  the  amount  due  by  the  defendanta  for  fail- 
ure to  ship  to  the  plalntifEa  97  bales  of  cotton 
under  a  contract  as  contained  in  the  note 
sued  for.  The  cause  was  tried  by  the  court 
without  the  Intervention  of  a  Jury,  and  at 
the  request  of  the  defendants  there  was  a 
special  finding  made  by  the  court  This  ape- 
dal  finding  waa  In  wrards  and  figures  aa  fol- 
lows: '"fbSa  cause  was  submitted  to  the 
court;  and  tried  without  the  intervention  of 
a  Jury,  and  before  entering  upon  the  trial  the 
defendants  In  writing  requested  the  court  to 
make  a  special  finding  of  the  facta  in  this 
case;  and,  after  hearing  ^e  evidence,  It 
was  agreed  by  the  attorneys  in  <^n  court 
tliat  the  court  might  take  this  case  under  ad- 
visement, and  both  parties  have  leave  to  pre- 
sent written  briefs  and  arguments.  And  now. 
upon  due  consideration,  the  court  finds  that 
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on  tlie  Otb  day  of  Marcb,  1899.  the  date  of  tbe 
note  or  contract  sued  on,  the  plaintiffs  were 
ffligaged  In  the  butdneaa  of  cotton  commission 
merdmntB  In  ttie  dty  of  Annlston,  Alabama, 
bnyhig,  atortns,  Baling  cotton,  and  were  en- 
gaged In  said  bnslnefls  prior  to  and  since  said 
date;  and  tbat  tbe  defendanto  were  at  aald 
date,  prlcff  te,  and  abice,  engaged  In  tbe  bnal- 
nesa  of  retail  mercbanta  In  tbe  town  of  Hef- 
Un,  Alabama,  and  during  the  cottoi  season 
buying,  selUng  and  shipping  cotton  at  said 
place;  and  on  tbe  9tb  day  of  Uarcb,  1889, 
plaintiffs  loaned  tbe  defendante  tbe  sum  of 
four  bnndred  dollars  in  money,  tm  which  de- 
fendants gave  th^  promissory  note  to  plain- 
tiffs, payable  on  the  16tb  day  of  October, 
3889,  for  tbe  snm  of  four  hundred  nineteen 
and  * Vi  f  dollars,  and  to  said  note,  and  aa 
a  part  thereof,  was.  a  stipulation  in  which  tbcf 
defendante  agreed  -and  bound  themselves  to 
ship  consigned  to  the  plaintiff  one  hundred 
bales  of  cotton  on  or  before  the  Ist  day  of 
January,  1000;  and  fnun  tbe  proceeds  of  same 
def«idnnte  woe  to  leave  In  tbe  bands  (tf 
pbdntUb  credit  sufficient  to  pay  said  note  at 
maturity.  A  furHier  stipulation  therein  tbat 
said  loan  having  been  extended  by  plaintiffs 
for  the  express  purpose  of  controlling  cotton 
shUinients;  defendante  further  agreed  tijere> 
In  to  pay  plaintiffs  tbe  sum  of  BO  cente  per 
Imle  commission  for  any  number  of  bales 
they  may  tcota  any  cause  fall  of  delivery  as 
per  above  contract  A  furtho-  stipulation  In 
said  note  or  contract,  defendanto  agreed  to 
pay  10  per  cent  as  attorney's  fees  in  case  Ibe 
note  was  not  paid  at  maturity,  and  was  pla- 
ced In  the  hands  ct  an  attorney  for  collection; 
also  a '  clause  waiving  their  exemptions 
against  the  collection  of  said  note.  That  at 
one  time  In  the  month  of  September,  1899,  de- 
fendante shipped,  consigned  to  the  plaintiffs, 
three  bales  of  cotton  under  said  contract 
which  plalntlCte  sold,  and  paid  or  accounted 
to  the  defendante  for  the  same,  less  one- 
eighth  of  one  per  cent  per  pound,  which 
plaintlfls  retained  as  their  commission  for 
handling  same.  There  was  no  contract  or 
agreement  that  tbe  plaintiffs  were  to  bay  de- 
fendants* cotton,  nor  for  the  defendants  to  sell 
to  the  plaintiffs,  but  only  to  ship  one  hun- 
dred bnles  consigned  to  them.  Nor  was  there 
any  agreement  as  to  commissions.  If  any,  to 
be  retained  by  plaintiffs  for  handtlng  de- 
fendants' cotton;  only  defendants  were  enti- 
tled to  one  month's  storage  of  their  cotton 
Shipped  to  plaintiffs  in  their  warehouse  in 
Annlston,  free  of  charge.  And  that  soon  aft- 
er defendante  shipped  tbe  three  bales  to 
plaintiffs,  defendants  pr(H)09ed  and  offered 
to  sell  plaintiffs  twenty-five  bales  of  cotton 
tbey  then  had  on  band  In  Heflln,  but  tbey 
disagreed  on  the  price,  and  defendante  sold 
same  to  other  parties,  receiving  one-eighth  of 
one  per  cent  per  pound  more  than  plaintiffs 
offered  or  proposed  to  pay  for  It;  and  that 
defendante  failed  to  ship  any  more  cotton  to 
plaintlfls  under  said  contract  and  failed  to 
ship;  consigned  to  plalntlffti,  ninety-seven 


bales  of.  cotton  under  said  contract  Further, 
tbat  defendante  paid  In'  full  the  money 
amount  of  said  note,  viz..  four  hundred  nine- 
teen and  «Vioo  dollars  and  the  Interest  there- 
on; last  payment  on  or  about  tbe  6th  day  of 
December,  1899,  this  being  before  the  com- 
mencement of  this  suit  Further,  that  dur^ 
Ing  the  cotton  season  of  1899-1900,  defend- 
ante handled  more  than  one  hundred  bales  of 
cotton  after  tbe  execution  of  aald  contract 
From  the  foregoing  flndtngs  I  And  the  Issne 
In  favor  of  the  defendante  on  tbe  first  count 
In  tbe  complaint,  and  I  find  tbe  issue  In  fa- 
vw  of  the  plaintiffs  on  tbe  second  count  In 
tbe  complaint  and  assess  their  damages  at 
the  sum  of  forty-sevien  and  **/itt  dollars 
and  the  Interest  therfon  since  the  Ist  day  of 
January,  1900;  total  damages,  fifty-four  and 
*Vio»  dollars,  for  vtalch  let  Judgment  be 
rendered  with  waiver  of  exemptions  as  to  de- 
fendant J.  W.  Kitofaens,  who  executed  and 
signed  tbe  note  and  contract"  Upon  thla 
special  finding  the  court  rendered  Judgment 
In  favor  ct  the  defendante  on  tbe  first  count 
of  the  complaint  and  In  favor  of  the  plain- 
tiffs on  the  second  count  ot  tbe  complaint 
and  as  to  tbe  damages  assessed  on  tbe  second 
count  of  tbe  complaint  tbe  Judgment  recited 
that  there  bad  been  a  waiver  of  exemptions 
as  to  personal  property.  From  this  Judgment 
the  defendante  appeal,  and  assign  the  rendi- 
tion thereof  as  error. 

Merrill  &  Merrill  and  D.  H.  D.  McCarty, 

for  appellants. 

Knox,  Acker  A  Blackmon,  for  appellees. 

There  was  a  special  finding  of  the  facte  by 
the  trial  court  upon  the  request  of  the  de- 
fendante. It  has  been  held  that  where  this 
Is  the  case,  the  appellate  court  cannot  go  be- 
hind the  facts  so  found  by  the  trial  court  but 
on  appeal  it  must  determine  whether  the 
court  rendered  a  proper  Judgment  on  the 
facte  so  found.  Chandler  v.  Crossland,  126 
Ala.  17R,  28  South.  420;  Bibb  v.  Hall.  101 
Ala.  79,  14  South.  98.  The  Judgment  was 
proper.  Under  the  finding  the  case  is 
broaght  directly  within  the  principles  de- 
clared by  this  court  in  the  cases  of  Harmon 
V.  Lehman,  86  Ala.  379,  6  South.  197,  2  L.  B. 
A.  689:  DoKler  v.  Mitchell,  65  Ala.  611;  Wool- 
sey  V.  Jones,  84  Ala.  88,  4  South.  190;  Pol- 
lard V.  Baylor,  6  Mung.  433;  Cockle  v.  Flack, 
98  U.  S.  844.  23  L.  Bd.  940;  Matthews  V.  Coe, 
70  N.  Y.  2S9.  26  Am.  Rep.  683. 

sharps;  J.  The  facts  found  by  the  trial 
court  sustain  the  judgment  both  as  to  the 
right  of  recovery  and  the  waiver  of  exemp- 
tions therein  recited.  Authorities  tending  to 
sustain  this  conclusion  in  so  far  as  it  involves 
tl^e  effect  ot  the  contract  between  the  parties 
and  the  consequences  of  the  breach  ascertain- 
ed by  the  special  finding  to  have  occurred 
may  be  found  cited  In  the  brief  for  appellees. 
Section  3321  of  the  Code  of  1896,  under  the 
construction  placed  upon  It  In  CSwndler  v. 
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Groesland.  126  Ala.  176.  28  South.  420.  and 
other  cases  therein  referred  to,  which  con- 
struction we  hold  to  be  correct,  leaves  this 
court  without  authority  to  review  the  qjiedal 
findings  of  ffct  uiKxa  the  evideooe  extrinsic 
of  tlMse  findings. 

The  first  assignment  of  error,  sot  having 
been  insisted  on  In  appellauttf  brie^  1»  not 
considered. 

AtBrmed. 


fUS  Ala.  628) 

TBAYELBBS'  INS.  GO.  OF  HARTFORD  T. 
BROWN. 

(Siipr«ne  Court  of  Alabama.   Nov.  26,  1903.) 

UFB  INSURANCB— RBIN8TATBMBNT  OF  POLICT 
—EQUITY  JURISDICTION— RECEIPT  OF  CHKCK 
IN  LIEU  OF  CASH— POWER  OF  AQENTS. 

1.  In  BD  action  bj  the  beneficiar;  to  have  de- 
clared in  force  a  life  insuraiice  policy  which 
had  been  tenniDBted  for  nonparment  of  pre- 
mlam,  it  appeared  tliat  a  check  for  the  preniium 
waa  mailed  hj  complainant  to  the  insurer'a 
■gents  10  days  before  the  pren^nm  wafl  due,- 
bnt  was  not  received  them.  On  being  adrls- 
ed  of  the  oooreceipt  of  the  check,  comj;>laiDaDt 
sent  the  amount  of  the  premium  to  the  insurer'a 
home  office,  bcrt  it  waa  returned  in  a  letter 
stating,  inter  alia,  that  the  Inaorer  was  advised 
by  the  agents  **that  the  cheek  which  vou  say 

?rou  mailed  to  them"  waa  not  received.  The 
etter  showed  that  a  forfeiture  was  baaed  sole- 
ly on  the  groQDd  that  the  payment  had  not 
beoi  made  In  due  time,  and  not  on  the  fact  that 
the  method  of  payment  attempted  to  be  made 
was  not  authorized.  Eeld,  that  this  circum- 
stance, taken  in  connection  with  the  facts  that 
the  insurer  intrusted  the  agents  with  the  pre- 
minm  receipts,-  authority  to  collect  tbem.  and 
anthority  over  other  important  bvaiuess.  war- 
rants the  conclusion  that  the  agents  were  au- 
thorized to  receive  checks  In  lieu  of  money. 

2.  In  an  action  by  the  beneficiary  to  have  de- 
clared In  force  a  life  InsaraDOe  policy  which 
had  been  terminated  for  nonpayment  of  pre- 
mium when  due  by  Its  terms,  it  appeared  that 
■n  prior  premioms— at  least  eight  in  number- 
had  been  paid  by  complainant  by  dMcks  sent 
throngh  the  mails,  as  was  done  as  to  the  pre-' 
mium  on  which  the  claim  of  forfeiture  was 
made,  but  that  check  was  never  received.  Htld, 
that  complainant  having  done,  as  he  honestly 
believed,  all  that  was  required  of  hte,  In  re- 
liance on  their  previous  course  of  dealing,  in 
sending  the  cbeclm,  a  decree  requiring  the  in- 
surer to  reinstate  the  policy  on  its  books  was 
proper. 

Appeal  from  Oancery  Oourt,  Jefferson 
Comity;  John  O.  Oarmlchael,  Chancellor. 

Bill  by  A.  I.  Brown  against  the  Travelers' 
Insurance  Company  of  HartfiHxl,  Conn.  Krom; 
a  decree  for  plalntia,  defendant  appeals.  Af- 
firmed. 

The  Mil  avers  that  there  iras  a  pr^nm 
of  921.91  due  on  said  policy  on  the  7th  day 
of  August;  l&Ol,  and  avers  that  a  personal 
dieck  was  sent  to  B.  J.  Well  ft  Co..  at  Moat* 
gomety.  Ala.,  for  aald  pr«nlum,  on  the  Ist 
Aaj  of  August.  1001;  that  complainant  had 
funds  In  the  bank,  out  of  which  said  check 
conid  have  been  paid.  The  check  was  not 
received,  and  the  premium  was  not  paid  by 
tbe  time  It  was  due,  August  7,  iSOi;  and 
afterwards  compUinant  sent  defendant  New 


York  exchange  for  saUL  premium,  but  this 
was  after  said  premium  was  due.  Defend- 
ant refused  to  accept  the  checlc,  and  return- 
ed it  to  complainant,  and  notified  him  that 
the  policy  was  forfeited,  exc^t  as  to  cer- 
tain extended  Insurance.  There  was  a  de- 
murrer filed  to  the  bill  on  the  ground  that  it 
showed  on  Its  face  that  the  premium  due 
August  7.  1901,  was  not  paid  at  maturity, 
and  on  the  ground  that  there  was  no  aver- 
ment that  B.  3,  Weil  &  Co.,  defendant's 
agents,  had  aothwity  to  receive  payment  of 
said  premium  by  check  or  otherwise  In  Ilea 
of  cash  or  legal  tender.  This  demurrer  waa 
austalned  by  the  court,  and  complainant 
amended  bis  bUl  by  averrlns  that  B.  J.  Well 
&  Od.  wore  defendants  agents.  In  the  state  of 
Alabama,  and  bad  anthwlty  from  Teqpoadr 
ent  to  accept  payment  of  said  pcemtnm  by 
check  In  Ueu  of  legal  tendw.  Oefaodant  u- 
vwered  the  amended  bill,  denying  that  the 
premium  due  August  7.  1001«  had  ever  bean 
paid,  and  setting  up  the  fact  tbat  B.  J.  W^ 
&  Co.  were  only  authorised  te  collect  the  pn- 
mium  on  or  before  the  date  on  which  said 
premium  was  due.  and  denying  that  WeU  A 
Co,  had  anthority  from  defendant  to  accept 
payment  of  premium  by  check  in  lieu  of  le- 
gal tender,  and  setting  up  fnrthw  the  fact 
that,  U  the  said  WeU  ft  Oo.  had  eatabllafaed 
a  custom  of  accqitlng  payment  of  premiums 
by  check,  defendant  had  no  knowledge  of 
the  ^act.  The  oaase  was  submitted  upon,  the 
testimony  taken  i:^n  fids  issuer  and  the 
chancellor  rendered  a  decree  on  November 
28.  1902,  granting  the  complainant  the  relief 
prayed  for,  and  declaring  the  pcdlcy  for  fl,- 
000  to  be  valid,  and  blnUng  and  in  full  force 
and  virtue,  and  requiring  defendant  to  reln- 
Btate  said  policy  in  force  on  the  books  of  the 
home  office  at  Hartford*  Conn.,  and  lasne  to 
complainant  or  8.  Brown,  the  Insured,-  re- 
newal receipts  for  the  payment  of  the  pre- 
mium. 

Weatberly,  Underwood  ft  Thacb,  for  appel- 
lant  Denson  ft  Ullman,  Cor  appellee. 

TXSON.  3.  .TlMr-purpose  of  the  bUL  la  tUa 
«aose  Ifl  to  have  declated'in  force,  valid,  and 
binding;  a  policy  of  insnrance  'issued  by  the 
respondent  on  the-  7th  day  of  Attgust.  1887. 
The  policy  centalBfl  the  tcUmrtag  Bt4>uUi- 
tions: .  '*^AU  prenliaBB'-  are-  payable  at  nxe 
Bome  Office  in  Hartford,  Oonnecticat;  but 
will  be  accepted  if  paid  to  any  agent  In  ex- 
change for  a  receipt  signed  by  the  president 
and  secretary  and  countersigned  by  tlm  agent 
designated  thereon.  This  pt^cy  shall  not 
take  effect  unless  tiie  first  premium  Is  paid 
while  the  Insured  Is  in  good  health,  and  if  the 
second  and  third  annual  premiums  be  not 
fully  paid  when  due,  this  policy  and  all 
claims  nndar  It  shall  be  void  and  the  pre- 
mium, already  paid  shall  be  forfeited  to  the 
company.  In  case  of  default  in  the  paymoit 
of  premiums  after  the  third,  this  policy  will 
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-remain  In  force  for  tbe  term  specified  in  the 
table  of  'paid-op  term  InBuraoce*  endorsed 
hereon:  proTlded,  bowever,  that  In  case  of 
the  death  of  tbe  Insured  within  three  years 
from  tbe  date  of  soch  de&nlt  tbe  unpaid 
prraninm  wltti  Interest  abaU  be  deducted 
from  the  amonnt  Insured,  or  In  lieu  of  sncb 
term  Insurance  a  paid  up  policy  wUl  be 
granted  for  the  amount  spedfled  In  the  table 
ot  paid  up  policy  Tftlnes,"  etc.  Under  this 
clause  the  time  fl»d  fw  the  payment  ot  Uie 
pranlum  Is  ot  the  essence  of  tbe  contract, 
and  nonpayment  at  tbe  appointed  time  In- 
volvea  tbe  release  of  the  company  from  Its 
obligations  under  the  policy,  unless  waived. 
Imperial  Ufe  Ins.  Oo.  t.  Oliura,  96  Ala.  S68, 
11  South.  QTL  But  "forfdtures  are  not  fa- 
Tored  In  the  law,  and  courte  are  always 
prompt  ttt  sel»  bf^  ot  any  droumstance 
that  indicates  an  election  to  waive  a  forfei- 
ture an  agreement  to  do  so,  (m  which  the 
party  has  rtf  ed  and  acted.  Any  agre^ent, 
dedaratlon,  w  course  of  action  on  tbe  part 
of  the  Insurance  company  vblcta  leads  a 
party  Insured  honestly  to  tfelleve  that  by 
conftHmlng  tfaento  a  forfdtnre  of  his  policy 
will  not  be  Incurred,  followed  by  due  con- 
formity on  bis  part,  will  and  ought  to  estop 
the  company  from  Insisting  upon  the  forfei- 
ture^ though  it  might  be  claimed  under  the 
express  letter  ot  tlie  .contract"  Insorance 
Co.  V.  Eggleston,  S6  TT.  a  B72,  2i  L.  Ed.  841. 

The  fifth  annual  premium  (toitb  semian- 
nual premium)  upon  the  policy  In  c<Hitrover- 
sy  matured  on  the  7th  day  ot  August,  1801. 
The  complainant,  In  amjie  ttane  to  have 
reached  them  before  tbe  date  of  maturity, 
mailed  to  the  re^ndentfs  agents  a  checic 
for  the  amount  of  this  premium.  The  check, 
it  appeared,  did  not  reach  tbem.  Subsequent- 
ly, after  being  Informed  by  the  agents  that 
the  check  had  not  been  received,  and  that 
th^  had,  on  the  next  day  after  the  premtum 
f^  due,  returned  tbe  premium  receipt  to  the 
company,  on,  to  wit,  the  12th  day  of  Septem- 
ber, 1901,  the  complainant  sent  by  mall  to 
the  respondent  New  York  exchange  for  the 
amonnt  of  the  premium.  This  draft  was  re- 
tomed  to  him  by  the  company  in  a  lettw  In 
wUA  it,  in  part,  said:  "We  are  advised  by 
Means.  Well  &  Co..  State  Agente  at  Mont- 
gomery, Alabama,  to  whom  you  were  per- 
mitted to  make  paymmt  of  pr«nlnm-  undor 
policy  No.  98,875  on  or  befm  maturity  of 


the  premium,  tbat  payment  of  the  premlnm 
due  August  7,  1901,  was  not  made  to  tbem 
on  or  before  that  date,  and  that  the  check 
which  you  say  you  mailed  to  them  on  Jnly 
29th  was  not  received."  Hen  is  an  admls- 
Eton  by  respondent  that  the  agente  wwe  au- 
tfacfflzed  to  receive  che^s  In  paymente  of 
premiums.  It  is  apparent  from  this  letter 
tiiat  it  had  not  occurred  to  it  at  tbat  time 
tbat  Ito  agmte  were  mly  authorised  to  re- 
ceive money  In  payment  of  premiums.  The 
context  of  the  letter  clearly  shows  tbat  it 
based  ite  claim  of  forfeiture  ot  tbe  policy 
Bcdely  upon  the  ground  that  the  payment  had 
not  beoi  made  on  or  beforo  Aognst  7th,  and 
not  upon  tiie  fact  tiiat  tbe  medium  of  paj- 
ment  attempted  to  be  made  was  not  of  the 
kind  authorized  to  be  received  by  the  agwts. 
This  circumstenoe,  when  takoi  In  consldecar 
tlon  with  other  facte  shown  by  the  «vldenee^ 
such  as  the  intrusting  of  premlnm  rocelpte 
to  A  Oo.,  with  tbe  authority  to  collect 
them,  coiqAed  with  their  authority  over  oth- 
er Importent  matters  relating  to  the  bnrineas 
of  the  company  in  this  stete^  leads  us  to  the 
conclusI<»i  that  Well  ft  Cio.  were  auttuKlied 
to  recdve  diecks,  In  lieu  of  money.  In  pay- 
mente of  praniums.  U.  8.  life  Ins.  Oo.  t. 
liesser,  126  Ala.  668,  68S,  28  South.  646.  Tbis 
being  true^  Ihe  case  stands  upon  tbe  same 
tooting  as  if  the  complainant  had  mailed 
the  check  directly  to  the  respondoit^  and 
had  bad  bis  former  dealings  with  It  in  the 
matter  of  paying  premiums.  Instead  of  with 
the  authorised  agents.  All  prlfff  premiums— 
at  least  ^^t  In  number— Ittd  been  paid  by 
complainant  by  means  of  checks  sent  through 
tbe  malls,  as  this  <me  was.  This  had  been 
the  unlfwm  course  of  dealing  between  the 
parties.  He  therefore  had  the  right  to  be- 
lieve that,  by  conforming  to  It  in  this  in- 
stones  it  would  be  eflectoal  to  protect  him 
against  a  forfeiture.  Kenyon  v.  Knight 
Templars  et  al.,  122  N.  T.  247.  262.  25  N.  E. 
2B9,  and  authorities  there  cited.  Having 
done,  as  he  honestly  believed,  all  that  was 
required  of  him,  and  raying,  as  he  had  a 
right  to  do,  upon  their  previous  course  of 
dealing  In  sending  the  checks,  the  respond- 
ent cannot  now  claim  a  forfeiture  of  the  pol- 
icy. Kenyon  T.  Knight  Templars  et  al,  sih 
pra. 

The  decree  i^;iealed  fTOm  must  be  affirmed. 
Affirmed. 
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BUFF  T.  MOMTGOMEBT. 

(Supreme  Court  of  BlissiBslppL  Dec.  14,  1903.) 

jmmCB  COUBT-^PPSAL  TO  BUPRBUB  COU^ 
ATTKB  APPEAIi  TO  CIRCUIT  COURT— INSUr< 
FIOIBNCT  OF  RSCORD-DISHIBBAI.- 

1.  Where  a  record  on  appeal  to  tiie  Sapreme 
CoQrt  from  the  circuit  court  in  a  suit  begun 
fore  a  juatice  of  the  peace  ahows  do  appeal  bond 
from  juatice  court,  nor  any  record  of  the  pro- 
ceedlnes  in  that  court,  the  appeal  will  be  du- 
tuissed. 

Appeal  from  Circuit  Conrt,  Marshall  Coun- 
ty; P.  H.  Lowry,  Judge. 

Action  by  J.  F.  Ruff  against  W.  R.  Mont- 
gomory.  From  a  Judgment  for  defendant 
lendwed  on  ainteal  from  a  stmUar  Judgment 
In  Justice  court,  plalntUT  appeala.  DtemlsB- 
ed. 

J.  F.  Ruff  nied  W.  R.  Montgomery  in  a 
Justice  of  the  peace  court,  and  appealed  to 
the  circuit  court  from  a  Judgment  against 
talm,  where  tbe  case  was  tried  before  the 
Judge,  a  Jury  b^ng  waived,  and  there  was  a 
Judgment  against  him  In  that  court,  and  he 
aweals  to  the  Supreme  Court.  There  Is  oo 
record  of  the  proceedings  in  the  Justice  of 
the  peace  court  in  the  record,  and  no  appeal 
bond  from  that  court  There  was  no  motion 
In  the  Supreme  Court  to  dismlas  the  appeat 

a  Lee  Cmm.  fw  appellant  W.  A. 
tot  appellee. 

CALHOON.  J.  This  record  discloses  no 
appeal  bond  from  the  court  «f  the  Justice 
of  tbe  peace,  nor  any  record  of  tlie  proceed- 
ings in  that  court  and  so  the  circuit  court 
was  without  Jurladictiim  to  entertain  the  ap- 
peal, and  tborefore  the  appeal  to  this  court 
must  be  dismissed.  Gardner  t.  Bailroad,  78 
Mlse.  643,  29  South.  470.  But  In  the  lan- 
guage ot  the  opinion  in  that  case^  *'we  will 
reinstate  the  case  if  appelant  will,  by  cer- 
tiorari, complete  bis  record,  but  on  1^  con- 
dition that  the  appellant  shall  pay  all  the 
costs  ot  the  appeal  in  this  court** 

Appeal  dismissed. 


(US  Ala.  m> 

JONES  et  al.  T.  KENNBDT. 
(Bmmme  Court  of  Alabama.   Not.  26.  1003.) 

BQDITABLB  UOBTOAGB-BTIDBNCB. 

1.  Whether  J.,  the  purcbaser  of  land,  who 
gave  to  M.,  who  furnished  the  purchase  mon- 
ey, a  note  reciting  a  promise  of  J.  to  pay  H. 
snch  amount  for  the  purchase  money  of  said 
land,  intended  to  gire  M.  an  eqaitame  mort- 
gage on  the  land,  la  to  be  determmed  from  etl-' 
deuce  aliunde  the  writing,  with  the  burden  of 
proof  on  tbe  one  claiming  it. 

Appeal  from  Chancery  Court,  Chambers 
Gonnty;  Blchd.  B.  Kelly.  Chancellor. 

Suit  by  T.  Kennedy,  administrator  de 
bonis  non  cum  testamento  annexo  of  F.  C. 
McBlTy,  deceased,  against  Sarah  A.  Jones 
and  another.  Decree  for  conqxlainaat  De- 
fendants appeal.  Berersed. 


In  tile  bUI  as  amended  the  following  facts 
wen  averred:  On  December  6,  1893,  Sarah 
A.  Jones  and  W.  F.  Jones  executed  to  F.  C. 
McElvy  a  promissory  note  of  f600,  which 
was  in  words  and  figures  as  follows:  *^ 
Fayette,  Ala.,  Dec.  6th.  1898.  On  or  by  the 
6th  day  of  December  next  we  or  either  ct 
us  promise  to  pay  F.  O.  McElvy  or  bearer 
six  hundred  dollars  with  Interest  from  date 
for  the  purchase  money  of , the  following  de- 
scribed lands,  to  wit"  There  tben  fellows 
a  description  of  the  lands.  The  |600  for 
which  Bald  notes  were  given  by  defoidanta 
to  HcEIvy  was  m<mey  loaned  to  tbem  for 
ttie  purp(we  of  buyli^  the  land  desi^bed  In 
said  note.  Sarah  A.  Jones  was  the  daughter 
of  F.  C.  McEIvy,  and  he  desired  to  assist  her 
In  buying  said  land,  and  therefore  loaned  the 
money,  as  above  stated.  Tbe  money  tor 
which  tbe  note  was  executed  was  paid  to 
Robert  T.  Humphrey,  and  said  Humphry 
and  his  wife  executed  and  delivered  to  Sarah 
A.  Jones  a  deed  conveying  the  land  that 
was  described  In  said  note.  Neither  the 
$000,  nor  any  part  thereof,  has  ever  been 
paid.  The  complainant  then  averred  in  tbe 
bill  that  In  giving  the  note  the  defendants 
agreed  that  said  F.  O.  McEIvy  have  a  Hen 
on  the  described  land  to  secure  the  pay- 
ment of  the  $600  and  interest  and  the  de- 
fendants Intended  and  agreed  by  executing 
said  note  to  create  an  equitable  or  other 
Hen  In  favor  of  F.  01  McEIvy  on  said  describ- 
ed lands  to  secure  to  him  the  payment  of 
tbe  $600  loaned  to  Sarah  A.  Jones.  The 
prayer  of  the  bill  was  that  it  be  decreed 
that  said  writing  on  the  note  was  an  equita- 
ble Hen  or  mortgage  to  secure  the  payment 
of  the  amount  of  said  note,  and  that  said 
Hen  be  enforced.  There  was  also  a  prayer 
for  general  relief.  The  defendants  filed  a 
Joint  answer  In  which  they  admitted  receiv- 
ing from  F.  C.  McBlvy  the  sum  of  $600,  and 
the  execution  of  the  promissory  note  describ- 
ed In  the  bill.  But  the  defendants  averred 
in  their  said  answer  that  the  $600  for  which 
tbe  note  was  given  was  not  loaned  by  F.  0. 
McElvy  to  them  for  the  purpose  of  buying 
the  land  described  In  said  note,  nor  was  It 
tbe  Intention  of  McElvy  to  assist  Sarah  A. 
Jones  In  buying  said  land  by  lending  her 
said  money,  but  tbe  said  $600,  which  was 
used  in  the  purchase  of  said  lands,  was  giv- 
en to  Sarah  A.  Jones  by  F.  C.  McElvy,-  her 
father,  and  it  was  never  the  Intention  of 
said  McEIvy  that  she  should  repay  said  mon- 
ey to  him;  that  tbe  $600  was  a  bona  flde  gift 
from  McEIvy  to  Sarah  A.  Jones;  that  the 
money  was  sent  by  WUllam  McElvy,  her 
brother,  who,  upon  delivering  the  money, 
asked  the  respondents  to  sign  the  note  set 
out  in  tbe  bill,  telling  them  at  the  time  that 
said  note  was  not  to  be  paid,  but  was  to 
be  given  as  evidence  of  tbe  fact  that  Sarah 
A.  Jones  had  received  from  the  estate  of 
her  father  that  much  money;  that  William 
McElvy  had  no  authority  from  his  tathor,  F. 
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C.  McElvy,  to  take  the  note;  and  that  F.  C. 
McElvy  never  expected  or  Intended  that  aach 
note  should  be  collected.  Under  the  opin- 
ion on  the  present  appeal,  it  Is  nnneceasary 
to  set  out  the  evidence  in  detail. 

J.  J.  Robinson,  for  appellants.  T.  I*.  Ken* 
nedy,  pro  se. 

MCCI.EXLAM,  O.  J.  In  no  possible  view 
<tf  this  case,  upon  the  evidence,  did  F.  C. 
McElvy,  deceased,  have  a  vendor's  Hen  upon 
the  land  in  question;  nor  did  any  trust  there- 
on result  In  bis  favor.  Chapman  v.  Abra- 
bams,  61  Ala.  108.  The  paper  sig:ned  by 
Mrs.  Jones  and  her  hnatMnd,  Importing  a 
promise  on  their  part  to  pay  f600  to  F.  C. 
MeEIvy  "for  the  purchase  of  the  following 
described  lands"  (describing  the  lands  In- 
volved here),  la  not,  In  terms,  a  mortgage 
on  the  lands  to  secure  the  payment  of  that 
sum;  nor  does  it  purport  to  create  or  to 
declare  any  Hen  npon  the  lands  to  that  end. 
There  being  no  vendor's  Hen  or  resulting 
trust,  if  any  Hen  securing  the  payment  of 
the  money  advanced  by  F.  C  McElvy  to 
Mrs.  Jones  to  pay  the  purchase  price  of  the 
lands  to  Hnmpbrey  came  into  existence  at 
all.  It  was  that  of  an  equitable  mortgage, 
and  it  was  apon  the  complainant  to  prove 
the  existence  of  such  mortgage  In  favor  of 
his  testator.  This  Issue  turns  upon  a  con- 
clusion as  to  the  intention  of  the  parties. 
The  Inquiry  Is  not  foreclosed  by  the  writing 
signed  by  Mrs.  Jones,  even  Assuming  that 
it  was  delivered  to  F.  0.  McElvy,  and  its 
execution  thereby  perfei:ted  The  moat  that 
can  he  said  of  It  is  that  it  affords  some 
grounds  for  an  Inference  that  the  parties 
Intended  this  money  to  be  a  charge  on  the 
lands.  There  is  no  expression  la  the  paper 
of  such  Intention.  On  the  other  hand.  Its 
reference  to  the  money  as  being  "for  the 
purcbase**  of  certain  lands  may  tiave  been 
inserted  as  a  mere  statement  and  Identifica- 
tion, so  to  say,  of  the  consideration  for  the 

.promise  to  pay.  Its  terms  are  by  no  means 
conclusive  npon  the  inquiry;  and  to  show 
that  the  parties  never  Intended  to  charge  the 
lands,  thereby  rebutting  whatever  Inference 
might  be  deduclble  from  the  writing,  if  it 
affords  any  Inference,  would  not  be  to  vary 
or  contradict  -the  instrument  The  writ- 
ing. In  other  words,  is  such  as:  the  parties 
might  '.  well  have  made  If  they  Intended  to 
charge  the  lai^d,  but.  on  the-  other  band,  It 
Is  also'  such  as  they  might  weU  have  made 
without  any  such  Intention.   Tbisi  is  the 

.,mo6t  that  can  be  said  of  It  favorably  to  the 
contention  of  complainant   And  thus  Inter- 

rpreted.^and  understood,  the  question  .of  in- 

!  tent,  is  still  at  large,  and  soluble  upon  .evi- 
dence a)tunda  ,8uqh  evidence  has  be^  ad- 
.duced  the  case,  and,  npon  a  careful  con- 
fifderatlon  of  ft,  we  are  satisfied  ;aiat  neither 

^  Mrs,  JoQes  nor  F.  O.  'McElry  had  any  inten- 
^ion  of  fixing  a  lien  on  ttie  lands  to  secure 


the  repayment  to  the  latter  of  the  money  he 
paid  to  Humphrey  for  the  conveyance  by 
the  latter  to  Mrs.  Jones. 

The  decree  granting  the  reHef  prayed  must 
therefore  be  reversed,  and  a  decree  will  tw 
here  entered  denying  relief  and  diamlsaing 
the  bill.  Reversed  and  rendered. 


on  Ala.  42S) 

WALKER  T.  TBRRT. 
.(Snsreme  Court  of  Alalwma.  Nov.  26,  1908.) 

BUnJ>mO  ASSOCIATIONS  — INSOLVBNCT  —  IUB- 
THIBUTION  OF  ASSSTS— WITHDRAWING 
HBMfiBRS— STATUS. 

1.  Where  a  member  of  a  btilldiog  asso^* 
tion,  by  reason  of  compliance  with  its  b7>lawa, 
becomes  entitled  to  withdraw  before  notice  to 
him  of  its  insolvency,  and  the  amount  of  his 
withdrawal  fs  evidenced  by  a  certificate  issued 
to  him  by  the  association  before  the  apiK^t- 
ment  of  a  receiver,  such  member  doea  not 
thereby  become  a  creditor,  but  mast  share  In 
the  distribution  of  the  assets  pro  rat*  with 
other  members  who  had  not  sigolfied  an  Inten- 
tion to  withdraw. 

Appeal  from  Obaocery  Court,  Jeflemm 
County;  John  C.  Carmlcbael,  Cbancellor. 

Petition  by  P.  C.  Walker  against  W.  K 
Terry,  recdver  of  tlie  National  Ouaranty  Iioan 
ft  Tratt  Company.  Ftom  a  decree  snatalnbig 
a  demurrer  to  and  dismissing  the  petition, 
plaintiff  appeals.  Affirmed. 

A.  O.  Lane,  Frank  S.  White,  and  Jaa.  E. 
Webb,  for  appellant  W.  K.  Terry,  for  ajHiel- 

lee. 

TYSON,  J.  This  appeal  Is  prosecuted  from 
an  order  dismissing  the  petition  of  appellant 
filed  for  the  purpose  of  having  bim  declared  a 
creditor  In  the  distribution  of  the  assets  of  an 
Insolvent  building  and  loan  association,  to  the 
end  of  giving  him  priority  over  other  stock- 
holders. It  appears  from  the  record  that  the 
suit  In  which  this  petition  was  filed  was  In- 
stituted by  a  stockholder  of  the  association  on 
the  8th  day  of  April,  1899.  Its  purpose  was 
to  wind  up  the  association,  and  to  distribute 
Its  assets  among  those  entitled  to  them.  It  Is 
shown  by  the  bill  that  the  association,  long 
prior  to  Its  filing,  was  Insolvent  and  that  Its 
officers  had  Improperly  administered  Its  af- 
fairs. A  receiver  was  asked  for,  and  was  ap- 
pdlnted  on  tlfe  2lBt  day  of  June,  1809.  Peti- 
tioner predicates  bis  priority  of  right  to  be 
pMd  out  of  the  assets  of  the  assddatloij,'  being 
admlnls^red  by  the  court  through  Its  recelr- 
ee,  vfoa  the  following  facts:  That  prtor  to 
the  23d  day  of  March,  1800,  be  wae  the  owner 
of  30  Shares  Of  stock  (date  A)  In  said  associa- 
tion; that  under  Its  by-laws  he  had  a  right  to 
withdraw  his  stock  and  become  entitled,  wlth- 
'in  30  days  firom'^ls  application  for  withdraw- 
al, to  be  paid  such  sufh  as  the  accumulation 
and  condition  of  the  company  warranted;  that 
on  t^e  ^d^  day  of  March,  1899,  th^  assoclatiou 

T  L-Bm  3VIUHIIK  bM  XJoan  AMMlatloBa,  vlL  M, 
CmtDlfrlSB.      •     .  ,.i 
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laaned  to  bim  v  cotiflcftte  ahowtng  ttiat  he 
was  entitled  to  reeelve  fba  mm  of  fOOO,  atta 
making  all  proper  deductions,  when  his  appli- 
cation should  be  reached  in  the  regnlsr  order 
of  payhiK  withdrawals.  It  Is  averred  In  the 
petition  that  notwltiistandlng  his  application 
tor  withdrawal,  and  notwlthatanfllDg  his  re- 
quest to  ttM  association  that  he  be  paid  the 
amonnt  due  him  opon  Us  appllcatton,  and 
after  complying  with  the  requirements  and 
regulations  of  said  company,  he  lus  nerer 
been  paid  anyttilng;  that  by  reason  of  said 
si^Ilcatlon  and  by-laws  he  became  a  creditor 
of  said  anodatlon,  and  was  entitled  to  his 
money  within  80  days  after  the  23d  of  Feb* 
raary,  180D,  at  which  time  the  association  was 
a  going  concern;  and  fliat  he  bad  no  notice  of 
Its  Insolvency,  If  It  was  InsolTent 

Upon  the  Question  thus  presented  there  to 
an  nnreeonctlable  conflict  among  the  courts. 
Some  of  the  Englteh  and  a  few  of  the  Amer- 
ican courts  se«n  to  soRtain  the  right  atttfnpt- 
ed  to  be  enforced'  by  this  petition.  But  the 
great  weight  of  antborlty  in  America  Is  dear- 
ly opposed  to  It,  and  follows  the  rule  laid 
down  by  Xr.  SndllA-that  **tb«e  Is  nothing 
In  the  mere  fact  that  one  has  given  a  certain 
number  of  dayiT  notice  that  he  wants  his  mm- 
ey,  whereby  he  Is,  Ipso  fscto,  invested  w!tb 
on  equity  to  recdve  It  sup^w  to  fliat  of  one 
who  has  not  given  Unch  notice.  There  is 
therefore  noUilng  to  oounterbalanoe,  mudi  less 
to  outweigh,  the  Ineqnltabteness  of  permitting 
him  to  take  the  fund  belonging  to  bis  fdlows 
in  order  to  pay  himself.  The  true  rule  upon 
this  subject  Is  undoubtedly  Qiat  Udd  down  by 
the  Sivrone  Court  of  tninsylvanla:  *When 
a  building  association  has  failed  to  fidfln  the 
object  of  Itt  ereatim,  and  has  becnne  hope- 
lessly Insolvent,  •  •  •  after  expenses  in- 
cident to  tbe  admhilBtratlon  ot  Its  assets  are 
dedncted,  the  general  creditors,  If  any,  should 
be  first  paid  in  full,  and  tbe  reridue  of  ttie 
fond  abonld  be  dlstzibirted  pro  nto  amimg 
those  whose  clalma  are  based  upon  stock  of 
the  asBOdatlon,  whether  they  have  with- 
drawn, uid  hold  orden  for  tiie  withdrawal 
value  theteof,  or  not.  BoUi  classes  are  equal- 
ly meritorious,  and  In  marshaling  the  assets 
neither  is  entitled  to  prIwUy  over  the  other. 
The  datms  ot  eaiA  an  alike  based  upon  their 
relatim  to  the  assoelalkm  as  members  there- 
of.' It  is  but  a  logical  carrying  out  of  this 
principle,  that,  in  cases  of  insolvency  of  as- 


sodatlons  In  which  a  question  of  distribution 
can  arise  between  holders  of  matured  and 
hidden  ot  unmatured  stock— e.  g.,  ta  a  si^al 
asBodatlott— no  preference  is  to  be  aco«ded  to 
the  twmer,  but  both  dssses  an  to  sbara  pn 
rata  In  what  is  left  after  sattotylng  outside 
creditors,  other  pretmed  dalmanto  being  out 
of  Oe  way.  In  short,  tiie  orda  prescribed  by 
the  by-laws  ot  a  building  assodatlMi  for  tbe 
payment  ot  mon^  out  of  Its  treasury  to  the 
different  classes  ot  holden  of  ordinary  stoA 
In  the  ngular  course  of  Ito  buriness  does  not 
apply  to  the  distribution  ot  its  assets  when  In- 
solvent; and  neither  would  that  order  apjdy 
In  SUA  eases  to  the  payment  ot  dUterent  In- 
divldnals  In  the  ssme  dsss  of  preferred  stoA. 
The  basis  ot  the  dlstrttmtlon  In  sndh  cases  Is 
net  the  rule  of  the  association  eqwessed  to  its 
by-laws,  standing  alone,  but  the  supreme  role 
ot  equality  and  mntnallty;  and  Qie  oontrolltog 
Inquiry  Is  tbe  amount  paid  In  by  the  member, 
not  the  date  of  the  issue  ot  Ids  stock,  nor  thst 
of  Its  maturity  or  of  any  notice  to  withdraw. 
Wbenver.  tiierefore,  a  member  appesra  as  a 
claimant  upon  tbe  estate  of  an  Inaolveitt  buUd- 
log  association,  iQion  the  ground  of  his  stock 
Interest,  he  Is  to  be  treated  as  a  member,  and 
not  as  a  creator."  BndllCh  on  Bulldtog  As- 
Bodatlons,  |{  514,  615;  Appeal  of  Christian, 
102  Fa.  IM;  Gibeon  v.  Safety  Homestead  A 
Loan  Ass'n,  170  Ul.  44,  4S  N.  B.  680.  39  L.  B. 
A.  20S;  Reddlek  v.  TI.  8.  Building  AssX  lOS 
Ky.  94, «  8.  W.  1076}  Post  v.  a  A  L.  Ass'n, 
97  Tenn.  40B,878.W.  2ie,S4£i.B.A.  201; 
Hohenshell  v.  Home  8av.  &  L.  As^,  140  Mo. 
666,  41  8.  W.  948;  s.  c.,  Am.  A  Sng.  Dec.  to 
Bq.  p.  9;  Rabbit  v.  Wilcoxtti  (Iowa)  72  N.  W. 
906.  88  L.  K.  A.  188,  64  Am.  8t  Bep.  162; 
Ooltrane  v.  Baltimore  B.  A  L.  Ass'n  (C.  O.) 
110  Fed.  272,  and  eases  there  dted. 

After  an  examination  of  the  cases  dted  on 
both  sides  ot  the  question,  we  an  cleariy  of 
the  oidnlon  that  tbe  prindple  above  declared 
Is  the  correct  one,  and  the«^<»e  adt^  It 
Any  other  leads  to  endlns  confusion,  Illogical 
results,  and  inequality  towards  the  monben 
of  the  association.  For,  after  all.  It  Is  by 
right  of  membership,  and  not  to  any  other, 
that  a  member  who  has  applied  for  a  with- 
drawal Is  entitled  to  participate  in  the  dis- 
tribution of  the  assets  of  tbe  Insolvent  asso- 
ciation. 

The  decree  dismissing  the  petition  must  be 
afflrmed.  Afflrmed. 
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80UTHWBSTBRN  BLDQ.  &  LOAN  MSSTN 
T.  AGKEB. 

(Snpreme  Court  of  Alabama.   Not.  26,  190S.) 

MORTOAQES  —  TRUST  DEEDS  —  PARTIAL  PAT- 
HEMTS  —  ENTRY  OF  RECORD  —  CESTUI  QUB 
TRUST— LIABILITY— PREJUDICIAL  ERROR. 

1.  Code  1896,  {  106S,  as  amended  b;  Acta 
1888-08,  p.  26,  proTidea  that  mortsaseea,  a»- 
slneea  of  moitgagea,  and  trustees  aod  bene* 
fl Claries  of  tmst  deeda,  Bboald  eater  all  partial 
payments  on  tbe  record,  if  required  In  writing, 
and  that  if  "the  mortgagee,  transferee  or  as- 
signee of  such  mortgage  or  the  transferee  or 
aadgnee  of  a  deed  of  tmst,  faila  to  make  anch 
oitiT."  be  ahall  forfeit  a  penaltr*  Beid,  that 
B  cwcnl  que^trust  was  not  liable  for  a  poialty 
onder  sach  section,  he  not  being  included  in 
the  ^ena\  clause  thereof. 

2.  Where,  in  an  action  against  a  cestui  qae 
tmst  of  a  tmst  deed  to  recover  a  penalty  tor 
Its  failure  to  enter  partial  payments  on  the  rec- 
ord, aa  required  by  Code  1806,  S  1065,  as 
amended  by  Acts  1^8-99,  p.  26,  there  waa  evi- 
dence that  the  trust  deed  had  not  l>een  paid 
In  fall,  but  only  partial  payments  had  been 
made,  an  error  of  the  court  in  refusing  to 
charg«  that  the  cestui  que  trust  was  not  lia- 
ble nnder  such  section  for  &ilare  to  enter  par- 
tial payments  of  record  was  prejudicial. 

Appeal  from  Circuit  Court,  Shelby  Connty; 
John  Pelham,  Judge. 

Action  by  J.  H.  Acker  against  the  South- 
western Building  &  Loan  AssodatioD.  From 
a  Jndxment  In  favor  of  plaintiff,  defendant  ap- 
peala.  Reversed. 

The  complaint  contained,  two  counts.  In 
the  flrst  count  the  plaintiff  sought  to  recover 
tbe  statutory  penalty  for  the  failure  to  mark 
on  the  margin  of  the  record  the  satisfaction  or 
payment  in  full  of  the  deed  of  trust  executed 
by  the  plaintiff  to  the  defendant  after  written 
request  tbereCor.  The  second  count  sought  to 
recoTfer  tbe  statutory  penalty  for  failure  to 
vata  upon  the  margin  of  the  record  partial 
payment!  made  upon  tbe  deed  of  trust  or 
mortgage.  The  erldence  showed  that  tbe 
plaintiff  and  his  wife  executed  to  J.  W.  John- 
stem,  as  trustee  for  tbe  Southwestern  Building 
ft  Loan  Association,  a  mortgage  or  deed  of 
trust  to  secure  a  loan  made  by  the  plaintiff 
from  said  building  and  loan  association.  The 
evidence  for  the  plaintiff  tended  to  show  that 
be  bad  made  several  partial  payments  upon 
said  mortgage  indebtedness,  and  had  paid  said 
indebtedness  in  full.  There  was  Introduced 
In  evidence  the  vtritten  request  from  tbe  plain- 
tiff to  the  Southwestern  Building  &  Loan  As- 
sociation that  It  should  enter  upon  tbe  margin 
of  the  mortgage  or  deed  of  trust  executed  by 
tbe  plaintiff  to  it  each  of  the  partial  payments 
made  upon  his  Indebtedness  to  It,  end  also 
the  satisfaction  of  said  mortgage  or  deed  of 
trust  The  plaintiff  introduced  tbe  record  of 
tbe  mortgage,  which  showed  that  no  entry  of 
partial  imyments  or  full  satisfaction  had  been 
entered  thereon.  Tbe  evidence  for  the  de- 
fendant tended  to  show  that  tbe  plaintiff  had 
made  only  partial  payments  on  tbe  indebted- 
ness secured  by  tbe  mortgage  m  deed  of  trust, 
and  that  there  bad  been  no  payment  or  satis- 
faction in  full  of  said  Indebtedness.  Upon  the 


Introduction  of  all  tUe  evidence,  tbe  defend- 
ant, among  others,  requested  the  court  to  give 
tbe  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each  of 
them  as  asked:  "(1)  If  the  Jury  believe  tbe 
evidence  In  this  case,  they  must  find  the  Is- 
sues  In  favor  of  tbe  defendant  on  the  first 
count  of  the  complaint  (2)  Tbe  court  charges 
tbe  Jury  that  the  plaintiff  cannot  recover  In 
this  action  for  ^Ilure  to  enter  partial  pay- 
ments on  tbe  margin  of  record  of  tbe  instru- 
ment mentioned  In  the  complaint."  There 
were  verdict  and  Judgment  for  the  plaintiff, 
assessing  bis  damages  at  |200.  The  defend- 
ant appeals,  and  assigns  as  error,  among  other 
rulings  of  tbe  court,  the  refusal  to  give  to  the 
jury  the  two  charges  requested  by  It 

Blackwtil  *  Ages  and  J.  J.  WlUett,  for  ap- 
pellant 

McCLELLAN,  0.  J.  Reaffirming  the  case 
of  Southwestern  Building  &  Loan  Association 
T.  Rowe,  12S  Ala.  491,  28  South.  484.  it  must 
be  held  that  the  trial  court  erred  in  refusing 
to  give  tbe  afflnnatlTe  charge  requested  by 
defendant  on  tbe  seoond  count  of  tbe  com- 
plaint The  request  for  the  entry  of  partial 
payment  on  the  margin  of  tbe  rec(»d  of  tbe 
deed  of  trust  executed  to  Johnson  to  secure  a 
debt  due  the  defendant  was  made  to  tbe  de- 
fendant, tbe  cestnl  que  trust  in  tbe  conr^- 
auce,  and  Its  failure  to  comply  therewith  is 
the  ground  of  complaint  set  forth  In  tbe  second 
count  As  was  ruled  in  tbe  case  cited,  sec- 
tion 1065  of  the  Code  of  1896.  as  amended  by 
the  act  ol  February  23,  U89  (Acts  1888-99.  m 
26),  Imposes  no  penal^  upon  tbe  cestui  que 
trust  In  such  a  deed  for  failure  to  enter  par- 
tial payments  on  the  margin  of  tbe  record. 

There  was  evidence  before  the  Jury  tending 
to  show  that  only  partial  payments  bad  been 
made— that  there  bad  been  no  payment  or  sat* 
Isfaction  In  full— and  hence  It  cannot  be  said 
that  the  error  In  question  was  witliont  prejur- 
dice  to  tbe  defendant 

Beversed  and  remanded. 

(US  Ala.  «0 

WESTERN  UNION  TELEGRAPH  GO.  T. 
BROCKBR. 

(Snpreme  Court  of  Alabama.    Nor.  28,  1908.) 

TBLEQHAMS— NEOUGBNCa-DELAT  tN  DELIV- 
SRY— MENTAL  ANQUISH— RECOVBRT  QT  DAM- 
AGES. 

I.  Damages  for  mental  angniab  occasioned 
by  defendant  telegraph  company's  delay  in  de* 
livering  a  message  cannot  be  recovered  In  an 
action  in  tort,  unless  there  are  other  damage* 
resulting  ^om  the  negligence. 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty; W.  S.  Anderson,  Judge. 

Action  by  Michael  Brocker  against  tbe 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  complaint  contained  fbnr  counts.  Un- 
der tbe  opinion  on  the  present  appeal  it  la 

I I.  Sea  Damasva,  ToL  IB,  Cant.  Die  1 100. 
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only  necessary  to  set  out  the  second  count, 
which  was  In  words  and  flgures  as  follows: 
"(2)  The  plaintiff  claims  of  the  defendant 
the  further  sum  of  nineteen  hundred  dollars 
damages  for  the  breach  of  a  duty  that  it 
owed  to  the  plaintiff  to  deliver  him  a  tele- 
gram, which  read  as  follows:  '4/2-1,  1900. 
M.  Brocker,  Care  Wagar  Lumber  Company, 
Wagar,  Alabama.  Come  Immediately  wife 
very  sick.  A.  Picker"— which  was  sent  by 
the  said  A.  Picker,  as  plaintiff's  agent,  to 
the  plaintiff  on  the  second  day  of  April, 
1900,  under  the  following  circumstances: 
Plaintiff  left  his  home  in  Mobile  on  March 
30th,  and  went  to  Wagar,  Alabama,  to  do 
certain  work  for  the  Wagar  Lumber  Com- 
pany. At  the  time  that  the  said  plaintiff 
left  Mobile  his  wife  was  aick,  and  he  left 
Instructions  that  In  case  she  grew  worse  to 
have  that  fact  telegraphed  to  him.  Plain- 
tiff's wife  became  worse  and  dangerously 
111  on  the  second  day  of  April,  1900,  and. 
pursuant  to  plalntlfTs  said  instructions,  the 
said  A.  Picker  sent  plaintiff  the  telegram 
hereinabove  set  out,  and  the  plaintiff  avers 
tliat,  at  the  time  that  said  telegram  was 
sent,  the  defendant  was  a  corporation  en- 
gaged in  the  business  of,  and  holding  Itself 
out  to  the  public  as,  transmitting,  for  a  re- 
ward, telegrams  from  Mobile,  Alabama,  and 
elsewhere,  to  Wagar,  Alabama,  and  to  other 
points  In  the  United  States,  for  all  persons 
desiring  its  services  and  paying  It  a  reward 
therefor,  and  delivering  such  telegrams  with 
promptness  to  those  to  whom  they  might  be 
addressed;  and,  although  the  said  defendant 
was  i>aid  a  reward  for  sending  and  deliver- 
ing said  telegram,  it,  in  utter  disregard  and 
indifference  to  the  rights  of  the  plaintiff, 
and  to  the  mental  anguish  and  sufferli^  that 
the  fallnre  to  deliver  such  telegram  would 
cause  to  the  plaintiff,  failed  to  deliver  said 
telegjam,  although  It  promptly  transmitted 
the  same  to  Wagar,  Alabama,  for  delivery, 
and  although  the  plaintiff  was  employed  at 
Wagar,  Alabama,  and  the  defendant  could, 
by  the  exercise  of  reasonable  diligence,  have 
delivered  said  telegram  to  him.  The  plain- 
tiff avers  that,  by  reason  of  the  defendant's 
failure  to  deliver  said  telegram  to  him,  be 
knew  nothing  of  the  Increased  sickness  of 
his  wife  until  April  4,  1900,  when  the  said 
A.  Picker,  pursuant  to  the  Instructions  that 
plaintiff  had  left  aforesaid,  sent  plaintiff  a 
second  telegram,  reading:  '4/4.  Dated  Mo- 
bile, Alabama,  to  Mike  Brocker,  Care  Wagar 
Lumber  Company.  Come  quldi,  wife  very 
low,  answer.  A.  Picker  c/o  A.  Kllng*— and, 
by  reason  of  the  failure  of  the  defendant  to 
deliver  said  first  telegram,  the  plaintiff  was 
kept  from  his  wife,  wbo  was  very  ill  and 
Buffering  greatly,  for  more  than  two  days, 
to  his  damage  as  aforesaid."  The  defendant 
demurred  to  the  first  and  second  counts  of 
the  complaint  separately,  among  others,  up- 
on the  following  ground:  Said  count  seeks 
to  recover  damages  for  mental  anguish. 


without  showing  that  the  plaintiff  suffered 
any  actual  damages.  The  defendant  also 
demurred  to  the  fourth  count.  It  is  unneces- 
sary to  set  out  the  facts  of  the  case  in  detail. 
The  defendant  requested  the  court  to  give 
to  the  Jury,  among  others,  the  following  writ- 
ten  charge:  "(1)  If  the  Jury  believe  the  evi- 
dence, they  must  find  a  verdict  for  the  de< 
fendant"  There  were  rerdlct  and  Jndgment 
for  the  plaintiff,  assessing  his  damages  at 

$m: 

George  H.  Feaion,  3.  M.  Falkner,  and  Bay 
BDSbton.  (or  appellant  O.  H  &  H.  T. 
Smith,  for  appellee. 

SHABPIC,  3.  This  U  an  action  for  what 
l8  in  Bobstance  alleged  to  hsTe  been  negU- 
genoe  on  the  part  of  the  defendant  In  re* 
Q»ect  (tf  the  deUvery  ttf  certain  tel^iranai 
Tbe  oomplalntle  In  tert,  and  claims  damagea 
aOBlj  <m  wwoQQt  of  meatid  dlatreasL  It  Imi 
been  deflnltoly  held  by  UUb  court  that  In  this 
form  of  action  such  damage*,  when  not 
shown  to  have  been  aecompanled  by  other 
damage  resulting  from  the  wrong,  la  not  re- 
coverable.  Bloant  t.  Western  Union  TUL 
Oo^  126  Ala.  106.  S7  South.  718;  Western 
Union  Tel.  Co.  t.  Kricbbamn,  182  Ala.  (186. 
81  South.  607. 

The  trial  court  erred  In  orermllng  the  de- 
murrer to  count  2  of  tbe  con^laint.  and  In 
refusing  to  dia^  tbe  Jny  aflxtsfttlTOlr  In 
defendantfs  fitTW  according  to  Ito  requested 
charge  fict. 

The  record  fklls  to  show  that  the  third 
count  of  the  complaint  was  demurred  to,  and 
bence  does  not  siQport  tbe  asslpmient  of  er- 
ror  based  on  the  overruling  of  such  a  demur- 
rer. 

Bereraed  and  remanded. 


(US  Aik.  tm 

HUNNICUTT  r.  RIOOINBOTHAM. 

(Supreme  Court  of  Alabama.    Nov.  26,  1903,) 

CONVERSION— MONET—  EVIDENCE— SUFFICIEN- 
CY—WAIVER  OP  TORT— EXECUTOR— 
INDIVIDUAIi  UABILITY. 

1.  Where  ill^ai  evidence  is  adduced,  tiie 
part;  presenting  It  cannot  afterwards  more  to 

exclude  it. 

2.  Where  a  general  motion  is  made  to  strike 
ont  all  the  tettimonr  of  a  witness,  the  motion 
is  properly  overruled:  it  appearing  that  the  ob- 
jection was  not  1^  as  to  some  of  the  testi- 
mony. 

8.  Ownership  of  pn^rty  is  a  feet  to  which 
a  witneBa  may  always  testify. 

4.  Evidence  In  an  action  for  conversion  of 
money  considered,  and  held  snfflctent  to  estab- 
lish a  conversion. 

6.  In  an  action  for  conversion  of  money,  it 
appeared  that  plaintiff  had  riven  the  same  to 
his  wife  to  keep,  and  that  she  died  with  it  in 
her  possession:  that  plaintiff  presented  a  dalm 
agaloBt  her  estate,  of  which  defendant  was  ex- 
ecntor,  who  refused  to  reco^ize  or  pay  it. 
Beld,  that  the  bare  presentation  of  the  claim 
to  the  executor  was  no  election  to  rely  on  it  as 
a  claim  against  the  estate,  and  not  against  the 
defendant  individually  for  the  alleged  tort  of 
GODverthig  snch  money. 
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6.  Where  an  executor  talcea  money  which 
does  DOt  belong  to  the  estate  of  his  decedent, 
and  retases  to  pay  it  to  the  owner  on  demand, 
he  b  iodiTidually  liable  therefor. 

Appeal  from  Olebvme  Ootmty  Court;  T. 
J.  Burton,  Jndge. 

Action  by  B.  Higginbotbam  against  John 
W.  Hmmiciitt  From  a  Jadgment  (or  plaia- 
tlfl,  defendant  appeals.  Affirmed. 

Smith  ft  Smith,  for  appellant  McOartr  & 
Merrill,  for  appellee^ 

HABALSON,  J.  The  Bait  Is  tot  the  con- 
version by  d^ndant  ot  $282,  alleged  to  be 
the  proper^  of  the  plalntlll.  It  seems  to  be 
well  settled,  ttiat  trover  lies  for  the  conver- 
sion of  money,  where  there  la  an  obligation 
on  the  part  of  defendant  to  return  specific 
coin  or  notes  Intmsted  to  blm.  Moody  v. 
Keener,  7  Prat.  218,  231;  26  A.  &  H:  BL 
Law  aat  Ed.)  766.  "It  may  be  stated  as 
a  general  rnle,  tbat  altbongh  an  obllgatlOB 
to  pay  money  la  or^narlly  enforceable  by 
assnmpdt  os  debt,  yet  trover  Uea  for  the 
oonversloD  of  ^rmarked'  money  or  specific 
money  capable  of  Identification,  1.  e.,  money 
In  a  bag  or  coins  or  notes  which  have  been 
Intrusted  to  defendant's  care."  21  Bno.  PL 
&  Pr.  1020.  1021.  "An  Intermeddling  with, 
or  dominion  over  the  property  of  another, 
whether  by  the  defendant  alone,  ot  in  con- 
nection with  others,  wblcb  ta  subversive  of 
the  dominion  of  the  true  owner,  and  in  de* 
nlal  of  his  rights,  is  a  conversion."  Bolllop 
v.  KIrby,  90  Ala.  221,  7  South.  917,  24  Am. 
St  Sep.  ra9. 

It  also  seems  to  be  well  settled  on  au- 
thority, tbat  when  the  alleged  conversion, 
consists  In  whole  or  in  part  of  a  sale  of  the 
property  without  the  plaintiff's  authority  and 
the  property  has  been  converted  Into  money 
or  Its  equivalent  the  plalntUT  may  bring 
tber  trover,  or,  waiving  the  tort,  assumpsit 
21  Enc.  PI.  Sc  Pr.  1022. 

The  proof  for  the  plaintiff  tended  to  show, 
that  the  plaiutUt,  R  Hlgglnbotham,  after  his 
Intermarriage  with  bis  wife  In  1804,  gave 
her  $180  In  $20  gold  pieces  wrapped  up  to 
Itself,  and  $102  In  paper  money  wrapped  up 
to  Itself,  to  put  away  for  blm  In  her  safe, 
which  she  did,  and  kept  it  In  that  condition 
until  she  died,  when  the  defendant,  who 
had  qualified  as  her  executor,  took  posses- 
sion of  tbe  money  and  converted  It  refusing 
on  demand  of  plaintiff  to  deliver  it  to  him. 

The  evidence  on  the  part  of  the  defendant 
tended  to  show,  tbat  the  packages  of  money 
which  were  claimed  by  plaintiff  were  not 
found  in.  tbe  safe  of  his  testatrix  after  her 
death,  and  that  the  money,  gold  and  paper, 
which  was  found  therein,  was  commingled 
with  other  money  and  bore  no  marks  by 
which  the  money  of  plaintiff,  if  he  had  any 
in  the  safe,  could  l>e  identified  and  distin- 
guished from  any  other  money  of  like  kind 
therein. 


f  9,  Sm  BxMntora  sad  Admlnlstraton,  toL  SI, 
CnL  Die  I  U87. 


The  ease  was  tried  by  the  court  without 
a  jury,  and  Judgment  rendered  In  favor  of 
plaintiff,  against  defendant  for  the  sum 
claimed  In  the  complaint  The  main  ques- 
tion for  review  seems  to  be^  whether  or  not 
the  plaintiff  ever  deposited  said  sums  in 
the  safe  of  his  wlf^  as  his  funds,  and  if  ao. 
If  the  deposit  was  In  packages,  separate 
ftom  other  funds  ot  his  wife  In  the  safe, 
so  as  they  could  be,  and  were,  identified  at 
the  time  tbe  defendant  took  the  mon^  In 
the  safe  Into  bis  custody,  and  refused  to 
turn  the  same  over  on  demand  to  the  plain- 
tiff. Tbe  plaintiff  testified  without  objec- 
tion, that  defendant  took  flSO  in  gold  and 
$102  in  greenbadE  or  paper  money  ot  hla 
from  a  safe  In  which  lie  had  It  This  w«a 
the  substance  ot  bis  testtmony  on  tbe  direct 
examination,  which  related  alone  to  lils  own- 
ership of  the  money.  On  hla  cross-examina- 
tion by  defendant  lie  testified  that  he  had 
$180  in  gold  and  $102  in  greenbacks,  tbat 
tbe  day  after  his  marriage  to  Nancy  Hlggln- 
botham, in  1894,  he  gave  bw  $180  In  gold. 
In  $20  gold  pieces  which  was  wrapped  up, 
to  bo  put  away  in  the  safe,  and  a  few  days 
before  her  deatli,  he  gave  ber  $102  in  paper 
money  to  be  put  in  said  safe  tor  blm,  but 
he  did  not  see  her  put  tbe  paper  monc^  In 
the  sate,  and  that  the  money  be  was  testify- 
ing about  tbe  money  he  was  .qlalming  In 
this  suit  He  turtiier  stated  that  he  did  not 
know  that  the  $180  in  gold  was  In  a  sep- 
arate package  when  the  safe  was  (^tened 
by  defendant  who  was  the  executor  of  his 
wife.  In  rebuttal  he  testified  also,  without 
objection,  that  his  wife  bad  money  of  her 
own  in  the  safe,  and  sometimes  lent  bet 
money  out  but  she  never  loaned  bis  money; 
that  the  money  when  taketi  by  the  defend- 
ant was  In  the  same  condltiou  as  when  It 
was  put  in  the  sate,  and  tbat  be  bad  access 
to  the  safe  all  the  time,  and  the  mon^  re- 
mained in  the  same  condition  as  at  first 

After  the  plaintiff  bad  thus  testified,  de- 
fendant moved  tbe  court  "to  exclude  from 
its  consideration,  all  the  witness  had  testified 
to  about  the  ownership  of  said  money  In 
his  direct  cross,  rebnttliv  examination," 
which  motion  the  court  overruled.  In  this 
there  was  no  error.  He  testified  to  nothing 
on  tbe  direct  and  rebutting  examination 
which  was  objected  to,  and  all  he  stated  fur- 
ther, was  called  out  by  the  defendant  him- 
self. Having  called  out  the  evidence,  if  il- 
legal, he  could  not  afterwards  move  to  ex- 
clude it  A.  O.  Ex.  Co.  V.  Byan,  112  Ala.  344. 
20  South.  644;  Farron  v.  N.  &  C.  Co.,  109 
Ala.  454,  20  South.  903;  B.  T.,  T.  &  O.  B. 
Co.  V.  Turvaville,  97  Ala.  122,  12  South.  63. 
Furthermore,  the  objection  went  to  the  exclu- 
sion of  what  the  plaintiff  had  said  about  his 
ownership  of.  the  money  and  no  further. 
Ownership  of  property  Is  a  fact  to  which 
a  witness  may  always  testify.  Stelner  v. 
Tranum,  98  Ahi.  316,  13  South.  365.  The 
objection  was  general  and  went  to  all  the 
witness  had  testified  to^  a  part  ot  whicb  waa 
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legal  If  some  of  It  may  bave  been  Illegal. 
The  objection  was  certainly  not  good  a»  to 
all  tbe  OTidence,  without  which  flie  ob}ec> 
tlon  was  properly  oTemUol. 

James  Bennett  testified  for  plalntlfl,  that 
be  was  one  the  appraisers  of  the  atate 
of  Mrs.  Higglnbotham,  that  he  was  present 
when  defendant  <^ened  tbe  saf^  and  ttat 
they  found  |180  in  gold  wrapped  vp  in  a 
separate  papw  free  from  the  rest  (of  tbe 
gold)  and  $102  tn  a  s^iarate  paper  to  itself, 
Just  as  the  plalntUf  said  they  would  find  be- 
tan  tbe  wfe  was  <HWtted;  that  defwdant 
pounted  the  money  and  banded  It  to  Mr. 
Greer,  one  of  the  appraisers,  to  count;  that 
witness  was  In  a  position  to  see  the  monv 
and  was  not  mistaken  about  tbe  matto*. 
Mrs.  Glbbs  testified  for  j^aintUf,  that  she 
was  llrlng  with  Mrs.  HWDbotbam  whu 
8be  died,  and  bad  lived  there  from  1£94; 
that  a  few  weeks  before  she  died,  she  saw 
tbe  plaintiff  give  to  her  9102  to  put  away, 
that  she  took  the  money  and  said:  "I  will 
put  it  away;**  that  witness  was  with  b«- 
almost  all  tbe  time  afterwards,  up  to  ber 
drath,  and  no  <me  paid  bar  any  money. 

The  defendant's  witness,  Tyler,  testified 
that  be  was  present  when  the  safe  was  open- 
ed; that  there  was  paper  money  In  tbe  safe 
amounting  to  $3,230,  and  gold  to  tbe  amount 
of  9500,  $490  of  Which  was  In  a  little  box 
and  f  10  In  another  place,  and  that  there  was 
no  package  of  $102  of  paper  money,  s^arato 
from  the  other;  that  there  was  not  |180 
In  gold  wrapped  up  aerate  to  Itself,  and 
that  the  gold  was  all  together.  He  bad  just 
testified  that  $490  In  gold  was  In  a  box  and 
$10  In  another  place.  He  testified  on  the 
cross,  that  the  gold  was  In  a  pigeonhole  be- 
hind the  package  of  paper  money.  He  also 
testified  that  the  paper  money  was  wrapped 
up  in  a  cloth. 

Tbe  defendant  testified  substantially,  as 
did  bis  witness  Tyler,  that  there  were  no 
separate  packages  of  gold  and  paper  money 
In  the  safe  when  <vcned,  in  separate  pack- 
ages, such  as  tbe  plaintiff  claimed,  dlstln- 
gnlsbable  from  other  gold  and  papw  mopey 
in  the  safe.  He  differed  from  bis  witness 
Tyler,  as  to  tbe  amount  of  paper  money  In 
the  safe,  and  the  condition  it  was  in.  He 
saJd:  "I  found,  tbe  following  packages  of 
which  I  made  a  memorandum  at  tbe  time: 
First,  package  of  $180;  second,  ^34;  tblr^, 
«500;  fourth,  $100;  fifth,  $l,24&00,-aU  paper 
monkey."  This  aggregated  $2,3S9  \b  papv 
currency.  Tjie^  had  sworn  that  tbe>amonnt 
.was  $8^260,  Ete  stated  that  there  were  five 
packages  of  this  meney,  and  Ty^er  swore  to 
hot  one.  package.     -      j  - 

ft  thus  appears  that  the  witness  Tyler, 
deposed  at  one  time,  that  the  gold  In  the 
safe  was  in  a  lltUe  box,  and  at  another,  that 
it  was  in  a  pigeonhole;  that  be  and  defend- 
ant differ  as  to  tbe  amount  of  currency  on 
band,  and  the  condition  it  was  In,  when 
fonnd.  As  to  that  matter,  the  evidence  for 
plaintiff  was  the  more  consistent  and  reli- 


able, and  in  giving  it  the  greater  value,  and 
having  the  witnesses  before  blm,  we  are 
unable  to  conclude  that  tiie  court  ored  in 
rendering  Judgment  for  the  plalntlfl. 

Tbe  defoidant,  for  the  jnirpose  of  show- 
ing that  plalntlfl  bad  waived  any  tort  that 
might  have  been  committed  by  defendant 
and  bad  elected  to  ehaxge  the  estete  of  the 
deceased  with  his.  claim  tor  the  money  sued 
for,  offered  a  claim  for  $282  filed  mtainst 
tbe  estate  of  deceased  by  tbe  pbtintlff,  wbleh 
claim  was  marked  filed  after  the  expiration 
of  12  months  aftor  letters  testamratary  had 
issued  to  d^ndant  It  was  not  tpowa  tliat 
the  claim  was  evw  recognised  by-  tbe  ex- 
ecutor or  paid  by  him,  but  on  tiw  otlier 
hand  it  appears  be-  refused  to  iec(«nlse  or 
pay  it  There  was  no  txtae,  on  tbe  ohjectlim 
of  plaintiff,  that  tbe  evidence  offered  was 
Inunatertal,  irrelevant  and  Inadmissible,  In 
the  refusal  of  the  court  to  admit  it  Thare 
was  no  offer  to  show  that  the  claim  present- 
ed was  the  same  as  tbe  one  here  sued  <m, 
and  even  If  It  bad  been  tbe  same,  ttie  bare 
presenjation  of  this  claim  to  the  oecntm 
was  no  election  to  rely  on  it  as  a  claim 
against  the  estato  and  mot  against  detendant 
individually  for  tbe  alleged  tort  Mlstekeo 
or  unsuccessful  suite  are  held  not  to  be  an 
.election,  and  the  mere  bringing  of  a  stdt 
or  tbe  presoitation  of  a  claim  against  an 
estate,  without  prosecuting  it  to  final  de- 
termination w  Judgment  cannot  determine 
the  right  of  election  to  pursue  that  and  no 
other  remedy  open  to  plalntlfl.  Harrison's 
Adm'r  v.  Harrison's  Dlatributeesi  89  AJa. 
^9.  We  fAll  to  discover  in  the  bare  presen- 
tation of  this  claim  .against  said  estate, 
iritilch  was  baired  by  nondaim  at  the  time 
of  presentation,  and  never  Insisted  on  after- 
wards, a  waiver  of  plaintiff's  right  to .  sue 
the  detendant  in  this  action.  If  tbe  money 
did  not  belong  to  tbe  estate,'  the  defendant 
had  no  right  to  it  as  admlnlstmtor  or  rancn- 
tor,  and  his  taking  possession  of  it  and  bis 
refusal  to  pay  it  to  tbe  plaintiff  on  demand 
was  on  bis  individual  reqKmslblUty.  Daily's 
Adm'r  v;  Dally,  Oft  ^  266; .  Godbold  v. 
Boborts,  7  Ala,  662;  A.  8.  Bank  r.  CHass,  62 
Ala.  280;  2  SonCb.  641. 

Affirmed. 


No:  14,032. 


,  (Ul  LikH) 


STATB  «x  t«I.  WATSON  v.  BLLIB,  Jndge. 

(Supreme.  Court  of  Louisiana.  June' 30,  lOOSj 
INJUNCTION— DISSOLUTION— bpND. '    '  ' 

1.  Au  iujunctton  ^an  ad  iuterinl  cit;  treas- 
'ni<er  'to  prereat  fafs  sifccessor  'fh>m  taking 
cbaraeoBtbs  gcoopd-of  drragularUyin^Jdsjtlee- 
tion  w  dlBBolvabte  on  bond. 

(Syllabus  bj  the  Court.) 

Application  by  the  state,  on  the  relation  of 
John  W.  WatsoD,  for  writs  of  mandamug, 
certiorari,  and  prohibition  to  T.  O.  W.  Bills, 

f  1,  Bm  Injunctloii,  tdL  27,  GuiL  Die.  |  SM. 
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Judge  of  DiTlBlon  A  of  the  dvll  district 
sourt  Denied. 

Harry  H.  Hall  and  Purnell  Mitchell  Mll- 
ner,  for  relator.  Respondent  Judge  pro  se. 
Samuel  L.  Gllmore,  City  Atty.,  and  Thomas 
H.  Tboip^  for  respondent  Patrick  McOrath. 

PBOVOSTT,  i.  On  application  for  writs 
of  maodamns,  certiorari,  and  prohibition. 
This  Is  an  application  for  the  writs  of  cer* 
tlorarit  mandamns,  and  prohfliitlon.  The 
qnestton  InvolTed  Is  whether  ttie  respond- 
ent Jn^  was  jnstifled  In  refusing  a  sns- 
penslTe  appeal  tnm  an  order  dissolving  on 
bond  an  Injunction  theretofore  obtained 
the  relator. 

In  his  brief  In  siqiport  of  the  qtplicatlon, 
ooonsel  for  relator  makes  a  point  of  the  fact 
that  the  dlssolntion  was  ex  parts.  He  dtes 
dedslonfl  of  this  court  to  the  effect  that,  ex- 
cept In  extreme  cases,  the  Injunction  should 
not  be  dissolved  without  the  plaintiff  in  In- 
junction being  given  a  hearing  (Glafltn  r. 
Llsso,  81  lA.  Ann.  171;  Marin  t.  Thierry, 
28  La.  Ann.  362;  nke  t.  Batu,  84  La.  Ann. 
881-388).  and  cites  the  decision  of  this  court 
In  the  case  of  State  ex  rel.  Van  Halen  t. 
Judges  50  La.  Ann.  642;  23  South.  60S,  to  the 
elteet  that  the  Judge  Is  without  power  to  dls- 
solve  wfthont  notice  to  the  plaintiff  In  In- 
junction. But  granting  all  this,  of  what  rel- 
evancy is  it?  It  would  be  relevant  If  relator 
were  asking  ns  to  set  aside  the  order  dissolv- 
ing the  injonctlon,  but  he  Is  not  He  Is  ask- 
log  us  to  compel  the  respondent  Judge  to 
grant  him  a  suspensive  appeal  from  that 
order.  We  have  to  deal  with  the  case  as  it 
Is  made  np  before  ns. 

The  sole  question  Is  whether  the  re^nd- 
ent  judge  wss  Justified  In  refusing  the  sus- 
pensive appeal. 

The  matter  Is  this:  The  city  treasnrer 
having  died,  the  relator,  who  was  d^nty 
treasurer  and  dilef  derk  of  the  treasurer, 
was  reanired  by  law  to  have  change  of  the 
<fflce  and  act  as  treasurer  until  the  Installa- 
tion of  the  new  treasurer.  Under  charter 
provisions  to  that  effect,  the  mayor  appoint- 
ed tills  new  treasurer,  and  the  council  con- 
firmed his  appointment  Before  he  contd 
qualify  and  take  charge  of  the  office;  bow- 
ever,  the  relator  sued  out  an  Injunction  to 
prevent  him  from  doing  so,  on  the  ground 
tiiat  the  provisions  of  the  dty  charter  Cor 
the  filling  of  vacandes  In  the  dty  (tfBees  by 
appttotment  by  the  mayor  and  confirmation 
by  the  council  wne  unconstltntlonal  Aft« 
the  new  treasnrer  had  qualified  b:  giving 
bond,  etc.,  according  to  law,  be  made  an  ap- 
plication for  bonding  the  injnnctlon,  and  the 
Judge  granted- the  prayer;  and  the  relator, 


plaintiff  In  Injunction,  applied  for  a  bus- 
pensive  appeal  ftom  the  bonding  order,  and. 
the  judge  refusing,  the  present  application 
followed. 

The  rule  is  l^t  *fa  snspensire  appeal  does 
not  lie  from  an  Interlocntoiy  decree  dissolv- 
ing an  injunction  on  bond,  unless  It  appears 
that  the  act  prohibited  would  work  an  Ir^ 
reparable  Injury  to  the  pltintlff."  State  ex 
rel.  St^fcen  v.  Judge,  87  La.  Ann.  826. 

The  rela^  makes  a  labored  effort  to 
show  that  the  bonding  of  the  Injunction 
would  cause  him  an  Irrejnrable  Injury.  He 
has  to  admit  that  any  loss  of  salary  he  may 
suffer  Is  fully  covered  by  the  dissolution 
bond;  but  he  says  that  It  will  expose  him 
and  his  bondsmen,  as  well  as  the  bondsmoi 
of  the  deceased  treasurer,  to  heavy  pecuniary 
liability  in  connection  with  the  d^'s  funds 
of  whldi  the  treasurer  has  the  keeping.  He 
says  that  to  enjoy  and  exerdse  the  fnne* 
tlon  of  such  an  highly  Important  and  man- 
ifestly honorable  office  as  that  of  dty  treas- 
nrer, and  to  be  given  opportunity  to  show 
gn&t  executive  and  administrative  ability  In 
the  conduct  of  the  business  of  a  great  and 
prosperous  d^.  Is  such  an  advantage  and 
such  an  opportunity  that  the  deprivatitm 
of  this  rl^t  cannot  be  adequately  compen- 
sated for  in  mtney.** 

We  fail  to  see  how  any  irreparable  Injury 
could  come  to  relator.  Any  loss  of  salary 
he  may  suffer  Is  fully  covered  by  tl»  disso- 
lution bond.  His  fears  In  connection  with 
the  funds  of  the  dty  are  wholly  imaginary. 
The  new  treasurer,  having  been  elected  and 
qualified  under  the  provisions  of  tb»  dty 
charter,  cannot  be  less  than  a  de  facto  olB- 
eer,  and  his  acts  as  such  will  protect  all 
parties  concerned.  8  Am.  A  Eng.  Ency.  (2d 
Ed.)  pp.  783,  807.  The  respondent  Judge 
thought,  and  we  agree  with  him,  tiiat  fba 
f  nnds  of  the  dty  would  have  a  better  chance 
of  protection  by  the  $60,000  bond  of  the 
new  treasurer,  even  though  he  should  even- 
tually be  held  to  be  only  a  de  facto  officer, 
than  by  the  |10,000  bond  of  relator.  The 
only  filing  we  can  see  the  relatw  may  lose 
Irreparably  by  the  dissolution  on  bond  Is 
the  gratification  of  being  the  head  of  the 
treasurer's  office  nntil  a  treasurer  can  be 
elected  in  the  manner  wUch  he  says  Is  the 
only  legal  mode  of  elecUmt  (that  Is,  by  vote 
of  the  people  at  the  nezt  regular  popular 
election  for  dty  officers);  but  we  could  hard- 
ly make  this  gratification  of  relator's  tin 
basis  of  our  judgment  In  a  matter  so  li9pi»>- 
tant  as  the  possession  of  the  treasorer's  <rf- 
fice  of  the  dty  of  New  Orleans. 

The  application  Is  doiled  at  the  cost  <tf 
tiie  relator. 
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(111  La.  M) 

No.  14.708. 
BBEMS  V.  DIBLMANN.* 
(Sapreme  Court  of  LoniBlana.   Not.  16,  1908.) 

DESCENT  AND  DISTRIBUTION— RIGHT  OF  8UB- 

VIVOR  TO  USUPRUCT. 

1.  The  bnaband  died  intestate,  leavfnir  larae 
of  tbe  'marriage  with  the  BurriTor.  The  sor- 
Tivor  is  entitled  to  the  usufruct  of  so  much  of 
the  share  of  the  deceased  ii:  the  commuultr  as 
mar  be  inherited  by  the  children.  The  wtte  of 
the  plaintiff  waa  an  heir  of  tbe  ttitber  and  of  ft 

Sredeceased  brother.  In  her  testament  she 
onated  all  her  property  to  her  husband.  It 
became  tbe  property  of  the  husband,  subject  to 
the  nsnfintct.  Change  of  ownerahq)  does  not 
ftifeet  the  Usg»X  nsufruct. 

2.  Laws  conferring  upon  minors  the  right  to 
dlsfioBe  of  their  proper^  mortis  causa,  even  to 
the  detriment  of  the  usufruct  on  their  prop- 
ettj,  do  not  confer  a  aimilar  right  upon  neini 
of  age.  The  article  of  the  ClTfl  Cods  confw^ 
ring  the  right  upon  minors  to  dispoM  of  their 
property  mortis  causa,  even  to  the  detriment 
of  the  nsufruct  in  favor  of  their  mother  and 
father,  does  not  have  the  effect  of  controlling 
or  tnodlfrlng  article  816  of  the  Civil  Code,  fa- 
Torable  to  the  nsofmct  of  the  father  or  mother 
on  property  earned  by  their  joint  industry. 

3.  The  nsufructuarr  owns  a  pereonal  and  in- 
dependent right,  which  in  BO  way  should  shield 
her  from  all  neceaaity  of  accepting  or  renonn- 

the  community,  when  called  upon  to  elect. 
THie  court  a  qua  has  jurisdiction  over  the 
matter  of  tbe  acc^ptuOB  of  the  oommnnitr,  or 
its  rejection, 
^llabns  by  the  Court) 

Aiveal  tTom  ClvU  District  Court,  Parish  at 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  b7  aimon  J.  Seems  against  Mary  M. 
Dielmann.  Judgment  for  defendant,  and 
plaintiff  appeals.  Modified. 

Joseph  0.  Ollnuffe,  for  apptdlant  Jamea 
Barkley  BoBser,  Jr.,  for  appellee. 

BBEAUX,  3.  Plalntlfl  adu  to  have  It  de- 
emed that  tlie  uBufnict  estabUdied  by  article 
916  of  the  OItU  Code  in  favor  of  the  idttIt- 
Ing  Bpoose  (tlw  mother)  of  the  oommnnltr 
aula  at  the  death  of  a  dilld,  on  the  bIibtb  In- 
herited b7  her  from  the  portion  of  the  comr- 
nmxiity  owned  by  the  father  at  his  death. 

Plaintiff  also  aaka  that  the  widow  in  com- 
munity be  ordered  to  elect  whether  ahe  claims 
or  renonncea  her  right  of  forced  heirship  on 
the  property  subject  to  Ihls  lurafract. 

The  demand  covers  both  plaintiffs  wlfe^a 
share  In  the  community  and  her  Interest  In 
the  share  of  her  predeceased  brother. 

Tbe  qoeetlons  for  decision  are  purely  of 
law.  We,  none  the  leas,  state  the  facta  leading 
iq>  to  the  propositlona  involving  legal  prin- 
ciples: 

Mrs.  Johanna  Antoinette  Beems,  the  late 
wife  of  the  plaintiff,  was  tbe  daughter  of  de- 
fendant She  died  childless  in  May.  1901, 
leaving  a  last  will  and  testament  beqneathlng 
all  her  property  to  her  bnsband,  the  plaintiff. 

Her  father.  Philip  W.  Dielmann,  had  died 
intestate  In  January,  1897.  Mrs.  Mary  Diel- 
mann, his  widow,  was  recognized  in  law  as 


*S«Iiaartns  denied  December  li,  U03. 


widow  In  eommnnlty  and  asafhictna^  of  her 
late  hnslMnd's  share  falling  to  the  cliildreD, 
issne  of  the  marriage.    Four  children 
plaintiff's  wife  snrvlved  their  fathw. 

We  have  already  stated  that  plaintiffs  wife 
died  in  1901,  and  her  brotho'  Philip  Dlehnann 
died  Intestate  after  his  father's  death,  ^e 
assets  of  the  eommnnlty  between  Mr.  and 
Mm.  Philip  W.  Dielmann  woe  Inventoried  at 
1174,306.06  in  movable  and  Immovable  prop* 
erty  In  New  Orleans,  and  a  piece  of  realty  In 
Germany,  which  does  not  fall  into  the  com- 
mimlty. 

The  motter,  Mrs.  Mary  Dielmann,  Is  the 
forced  heir  In  the  ascending  line  of  plaintiff's 
wife,  Mrs.  Johanna  Antoinette  Beema,  her 
daughter,  and  of  her  aon  Philip  Dielmann,  and 
Is  mtltled  to  one-third  of  her  daughter's  es* 
t&te,  who  died  leaving  a  will,  and  one-fourth 
of  her  son's  estate  soccesslon,  who  died  wltb- 
out  disposing  of  his  property.  The  mother's 
share  In  the  communis  which  existed  be- 
tween hw  and  her  late  husband  is  one  half  of 
her  own  rl|^t  It  becomes  necessary  for  as 
to  decide  whether  by  the  death  of  the  dauglH 
ter,  who  died  testate  she  lost  ha  1«^  usn- 
trnct  on  the  other  hall 

We  do  not  think  that  the  death  of  her 
daughter  and  the  bequart;  of  the  latter  to  her 
husband,  the  plaintiff,  la  fatal  to  her  rights 
as  usufructuary. 

The  law  gnmtlng  the  right  to  the  sarriving 
spouse  iKovldes  as  follows: 

"In  all  cases,  whoa  the  predeceased  hna- 
band  or  wife  shall  have  left  iesue  <tf  the  mar- 
riage wifli  the  survivor,  and  shall  not  have 
disposed  by  last  will  and  testament,  of  bis  or 
her  share  in  the  omnmnnity  property,  the 
survivor  shall  hold  a  usntoict  during  his  or 
her  natural  lif so  much  of  the  share  of  the 
deceased  In  such  community  property  as  may 
be  inherited  by  such  issue.  This  usufruct 
shall  cease,  howevra,  whenever  the  survivor 
shall  enter  Into  a  aectmd  marriage."  Article 
916,  Olv.  Godeu 

Tbe  law  baa  laid  down  that  a  second  mar* 
riage  of  the  naufractoary  will  cause  tbe  usu- 
fruct to  cease.  This  is  the  only  expressed  pro- 
vision looltlng  to  its  termination  prior  to  the 
death  of  the  usufructuary. 

We  would  be  led  by  plalntUTa  construction 
to  the  concludon,  wwe  we  to  adopt  this  con- 
struction, that  this  usufruct  also  ceases  at  the 
death  of  the  heir,  in  favor  of  his  legatee. 
The  contention  Is  here  that  tbe  testamentary 
diepositlon  in  favor  of  the  husband  is  subject 
to  the  exercise  of  a  resolutory  condition. 

This  cwdltion  (the  resolutory),  as  we  view 
It  la  sought  to  be  superadded  by  plalntlfl  to 
the  article  of  the  Code  b^ore  dted.  Tbe  let- 
ter of  this  article,  or  Its  spirit,  as  to  that  mat- 
ter, gives  no  rise  to  the  inference  that  the 
resolutory  condition  can  be  Invoked  when  the 
hdir  dies,  for  tiie  bmeflt  of  the  legatee,  and 
that  be  (the  legatee)  can  recover  the  legacy 
free  &om  the  usufruct  The  right  to  the  usu- 
fruct la  absolute,  within  conditions  clearly 
laid  down. 
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The  change  which  may  happen  In  the  own- 
ership of  ttie  property  by  reason  of  the  death 
of  the  belr,  upon  whose  property  the  asafrtict 
rests,  la  not  destructlTe  of  the  right 

"The  property  passed  burdened  with  the 
usnfract"  Boiase  and  Husband  t.  Dickson, 
Administratrix,  81  La.  Ann.  753. 

In  support  of  the  proposition  that  the  usu- 
fruct falls  by  change  of  ownership,  learned 
counsel  for  plalntlfF  refers  to  the  following 
article  of  the  avll  Code  (article  1477): 

"The  minor  abore  sixteen  can  dispose  only 
mortis  causa.  But  he  may  dlqHwe  in  this 
manner  of  the  same  amount  as  a  person  of 
full  age  can  do,  even  to  the  prejudice  of  the 
usufmct  granted  by  law  during  their  marriage 
to  the  father  and  mother  of  the  minor  not 
emancipated;  and  the  usufruct  In  that  case 
Will  cease  to  the  adrantage  of  the  person  la 
whose  favor  the  minor  bad  disposed  of  it,  If 
the  minor  dies,  being  still  under  the  power 
of  his  father  and  mother;  and  to  make  such 
disposition  the  minor  has  no  need  of  the  au- 
tiiorlzatlon  or  concurrence  of  its  curator." 

It  would  perhai>8  be  best  not  to  go  beyond 
that  which  ia  strictly  necessary  to  decide  this 
point,  which  is  easily  disposed  of,  as  we  think, 
by  calling  attention  to  the  text  limiting  Its 
effect  entirely  to  minors  eo  nomine,  minors 
above  t6,  and  not  to  majors.  We,  none  the 
less,  will  add  that  this  article  (No.  1477)  em- 
braces both  father  and  mother,  and  that  evi- 
dently It  refers  to  article  223  of  the  Civil 
Code,  which  provides  that  "fathers  and  moth- 
ers shall  have  during  marriage,  the  enjoy- 
ment of  the  estate  of  their  children  until  their 
majority  or  emancipation,"  and  It  does  not 
refer  to  article  916,  which  embraces  mothers 
or  fathers,  as  entitled  to  the  usufruct. 

In  the  decision  in  Porstall  v.  Forstall,  28 
La.  Ann.  198,  the  facts  were  different  from 
Oiose  of  the  case  at  bar.  There  was  a  will. 
Here,  we  have  seen,  there  was  no  will.  The 
wife  had  acquired  proiwrty  under  the  will. 
The  court  held  that  she  was  entitled  to  the 
legacy  left  her,  but,  in  view  of  the  will,  she 
could  not  bold  both  the  legacy  and  the  usu- 
fruct, and  enforced  article  1493,  regarding  the 
disposable  portion  as  to  descendants,  which 
has  no  application  to  the  case  before  us,  in 
which  there  Is  no  question  of  reduction  of  the 
disposable  portion. 

In  Succession  of  Hoa,  1  La.  Aon.  142  (an- 
other decision  cited  by  plaintiff),  the  Issues 
came  up  on  the  opposition  of  the  "mluor  heir 
on  the  ground  that  the  disposition  exceeds  the 
disposable  portion,  and  that,  under  the  pro- 
visions of  the  laws  which  regulate  donations 
between  married  persons,  the  wife  can  only 
receive  one-fifth  In  usufruct,  or  one-tenth  In 
full  property,  of  the  vucoesBloii  of  her  hus- 
band." 

This,  again,  involves  the  construction  of  the 
text  of  a  will;  thus  eliminating  from  consid- 
eration article  916,  first  cited  supra;  applying 
exclusively  to  the  father  or  mother  when  there 
is  no  win. 

We  have  considered  all  the  authorities  cited 


in  support  of  the  position  bef<H!e  stated,  and 
have  laid  them  down,  fiboronghly  satisfied  that 
the  usufructuary  baa  not  lost  her  right  to  the 
usu&uct;  that  It  Is  a  personal  right  to  pmjh 
erty,  not  destroyed  by  the  death  of  its  owner. 

This  brings  us  to  the  next  proposition  of 
plaintiff,  setting  forth  her  right  to  compel  the 
defendant  to  elect  whether  she  accepts  or  re- 
nounces ber  Inheritance  as  motho:  of  her 
daughter,  the  late  wife  of  plalntltr,  and  of  the 
late  son.  We  are  only  concerned  with  the  one 
question  whelber  she  can  be  ordered  to  accept 
or  renounce  the  succession  In  questton.  Our 
learned  Brother  of  the  district  court  held  that 
this  issue  should  go  to  the  court.  Division  B, 
for  decision,  as  this  court  Is  charged  with  the 
settlement  of  both  successions.  He  dismissed 
plaintiff's  suit  without  prejudice  to  his  right 
of  action  lu  Division  B  In  the  succession  to 
compel  the  defendant  to  elect,  as  before  men- 
tioned. 

The  usual  allotment  was  made  of  the  suit, 
and  It  fell  to  Division  A,  presided  over  by  our 
learned  Brother  of  that  court  The  parties 
did  not  object,  and  filed  no  plea  to  the  Juris- 
diction of  the  court 

We  think  that  Division  A  has  Jurisdiction 
to  decide  all  the  Issues  of  the  case.  The  dr- 
Gumstancea  here,  we  take  it,  show  that  the 
court  has  Jurisdiction.  There  Is  no  rule  of  the 
district  court  before  tU  Shoving  anytlilnt  to 
the  contrary. 

Before  closing,  we  should  mention  that  the 
rule  laid  down  here,  a.^  relates  to  the  usufruct 
on  the  share  Inherited  by  Johanna  Antoinette 
Reems,  applies  to  the  succession  of  Philip  W. 
Dlelmann,  as  relates  to  the  rights  of  parties. 

Something  was  said  at  bar  about  a  parti- 
tion, end  that  this  .action  was*  also  for  a  par- 
tition. This  Is  not  our  view  of  the  Issues  as 
presented.   There  Is  no  prayer  for  a  partition. 

For  reasons  assigned,  the  Judgment  appeal- 
ed from  Is  amended  to  the  length  that  defend- 
ant has  not  heretofore  been  ordered  to  accept 
or  renounce  the  succession  of  PhlUp  W.  Dlel- 
ffiann  and  of  Johanna  Antoinette  Dlelmann, 
to  the  extent  of  her  rights  as  forced  heir;  and 
the  case  la  hereby  remanded  to  the  district 
court,  Division  A,  for  execution  of  this  decree, 
by  ordering  defendant  to  elect  whether  she 
accepts  or  renounces  these  successions,  as  an 
heir,  as  before  mentioned.  In  all  other  re- 
spects the  Judgment  appealed  tnm  Is  af- 
firmed. 

Defendant  and  a[>petlee  is  condemned  to  ps^ 
the  costs  of  appeal  and  those  of  the  lower 
court 

(Ul  L*.  101) 

No.  14.69i. 
ORTTBBS  V.  PIBRBON  et  al  .• 

(Supreme  Court  of  Louisiana.    Feb.  2,  190S.) 

APPEAL-DISMISSA]>-POSSESSORT  ACTION- 
DISCLAIMER  OF  TITLE. 

1.  Unless  it  be  very  evident  that  the  awMl 
should  be  dismisaed  on  the  ground  averred,  ac- 

*Rebeu1os  denied  December  14,  IHS. 
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tioD  on  the  motloD  to  dlemlaa  will  ba  deferred 
tintil  the  case  is  examined  on  the  merits;  and 
then,  if  good  KTounds  are  stiown  to  dismiss  the 
aKteBl,  it  will  be  dismissed. 

Grounds  for  dismissal  may  be  considered  on 
the  merits."  Brown  t.  Land  Company,  23 
South.  2»2.  49  La,  Ann.  1779;  Succession  of 
Fortier.  26  South.  S54.  81  Ia.  Ann.  1662. 

On  the  Merits. 

2. 'Where  a  suit  la  brought  against  a  sncce^ 
sioQ  for  the  recovery  of  real  estate  and  for  the 
cancellatioa  of  a  note  executed  by  plaintiff, 
and  the  succession,  after  asserting  title  to  the 
real  estate,  amends  its  answer,  and,  disclaim* 
ing  title,  alleges  that  said  real  estate  had  been 
•old  at  tax  sale  to  a  third  person,  who  had 
aold  to  another,  who  in  turn  had  been  put  tn 
possession  by  an  order  of  the  court  In  which 
■aid  suit  Is  Sled,  rendered  In  a  proceeding 
which  is  made  part  of  said  answer  and  offered 
io  eridenc^  the  disclaimer  referred  to  ia  an 
insufficient  basis  for  a  judgment  In  favor  of 
the  plaintiff,  decreeing  him  to  be  owaer  of 
the  property,  and  authorizing  the  cancellation 
«f  the  note  m  qneatlon. 

(Syllabaa  by  the  Ooort) 

Appeal  rrom  CItU  Dlstriet  Ootirt,  l^rlsh 
of  Orleans;  Georne  H.  Thtardl,  Judge. 

Action  b7  Qua  J.  Orubbs  acRUut  Alfred 
FlenoD  and  the  SDcceealon  of  Fabey.  Judg- 
ment for  iflalntlflt  and  defmdant  ■ncceaelon 
of  Fafaey  aiveala.  BererBed. 

Dlnkelsplel  &  Hart,  for  appellant  Albert 
Toortales  and  Hamilton  Nnma  Gaotlar,  for 
appdlee. 

On  Motion  to  Dtemles  the  Appeal 

BREADX,  J.  Plaintiff  obtained  a  writ  of 
injunction  to  reatraln  Widow  Fabey,  admln- 
iBtratrix,  from  proceeding  with  the  sale  of 
certain  Immorable  property,  of  which  he 
claims  to  be  the  owner,  and  asked  that  she 
and  Alfred  Plerson  be  cited  contradictorily, 
with  whom  he  wishes  to  be  recognized  as 
owner  of  the  property,  on  the  ground  that 
defendants  bad  no  right  as  owners,  that 
Plerson  wos  only  an  Interposed  party,  and 
that  he  (plaintiff)  was  the  owner. 

Plerson,  In  'bis  answer,  admitted  that  he 
was  only  the  nominal  purchaser  from  Fahey, 
the  late  hnsbaud  of  the  administratrix. 

Mrs.  Fahey,  the  administratrix,  answered, 
controverting  plaintiff's  demand  at  first 
Afterward,  In  a  subsequent  or  a  second  an- 
swer, she  averred  that  the  property  bad 
been  sold  prior  to  plainttff's  salt,  without  her 
knowledge,  for  taxes,  and  that  she  was  no 
longer  the  owner.  Whereupon  the  Judge  of 
the  district  court  perpetuated  the  writ  of 
Injunction  which  had  been  issued,  and  de- 
creed plaintiff  to  be  the  owner  of  the  prop- 
erty in  dispute,  and  further  authorized  plain- 
tiff to  obtain  the  cancellation  of  the  mort< 
gage  inscription  thereon. 

Tbe  administratrix  applied  for  a  new  trial, 
averring  substantially  that  the  Judgment 
was  broader  than  defendants*  admissions 
warranted.  Motion  for  a  new  trial  waa  over- 
ruled. From  tbe  judgment  tbe  administra- 
trix appeals. 

In  this  court  plaintiff  moves  to  dismiss  the 
aj^peal  on  the  ground  that  the  defendant 


and  aivellau^  Mra.  Kahey,  has  by  her  dis- 
claimer confessed  Judgment  as  appears  by 
her  pleadluga.  ' 

We  have  examined  the  record,  and  left  It 
not  convinced  that  we  should  at  this  time 
dismiss  the  appeal.  Unless  U  clearly  appears 
that  tbe  appeal  should  be  dismissed,  the  mo- 
tion tta  Its  dismissal  should  not  prevail,  on- 
.der  repeated  decisions.  It  must  be  referred 
to  the  merits  on  the  appeal.  - 

We  think  this  motion  ahould  not  be  acted 
on  at  this  time.  If  there  Is  good  ground 
its  dismissal,  tbe  appeal  will  In  time  be  dis- 
missed. It  win  be  time  enough  to  consider 
that  matter  after  the  case  will  have  been  ex- 
amined in  all  of  its  details. 

At  this  time  we  must  decline  to  suBtafn 
the  motion  to  dtsmias. 

The  motion  will  be  considered  with  the 
merits  of  tbe  appeal. 

On  the  Merits. 

(Nov.  16,  1008.) 

MONBOB,  J.  Plaintiff  alleges  that  he  la 
the  owner  of  certain  real  estate,  which  Is 
claimed  by  the  succession  of  William  Fahey 
under  a  pretended  act  of  sale  from  blm 
(plaintiff)  to  Alfred  Plerson,  and  a  counter 
letter  from  Plerson  to  William  B.  Fahey,  stat- 
ing that  the  latter  was  tbe  real  purchaser; 
that  Fahey  was  a  notary  public,  and  was 
his  agent  and  that  he  signed  many  j^pers 
at  his  Instance  without  knowing  their  Im- 
port; that  he  is  illiterate,  and  is  unable  to 
say  whether  or  not  he  signed  the  alleged  act 
of  sale  In  question,  but  If  be  did,  he  waa 
induced  to  do  so  by  fraud,  and  got  nothing 
for  It  He  alleges  that  the  administratrix 
of  Fabey's  succession  has  advertised  said 
property  for  sale,  as  also  a  certain  mortgage 
note  for  $2,000  fraudulently  obtained  from 
petitioner;  and  he  prays  that  she  be  enjoin- 
ed from  further  proceeding,  that  she  and 
Plerson  be  cited,  and  for  Judgment  declarloig 
him  to  be  the  owner  of  said  real  estate,  put- 
ting him  In  possession  thereof,  and  order- 
ing the  return  to  him  of  said  note. 

The  answer  of  the  administratrix  aliegas 
that  the  real  estate  In  question  belongs  to 
the  succession  of  Wm.  B.  Fahey,  and  other- 
wise denies  the  allegations  of  the  petition. 
The  defendant  Plerson,  on  the  other  band, 
practically  admits  the  truth  of  those  alle- 
gations. 

The  preliminary  Injunction,  which  Issued 
In  accordance  with  the  {^ayer  of  the  peti- 
tion, was  subsequently  modified,  at  tbe  In* 
stance  of  tbe  plaintiff,  so  as  to  allow  the  real 
estate  to  be  sold;  the  proceeds  to  be  held 
by  the  attorneys  tor  the  administratrix,  sub- 
ject to  the  judgment  of  the  court  ui;K>n  the 
Issues  here  raised.  Something  over  a  year 
after  tbe  filing  of  her  original  answer,  the 
administratrix  filed  a  supplemental  answer, 
in  which  she  alleges  that  on  August  6,  1899, 
the  reel  estote  claimed  by  irtalntlff  was  sold 
for  taxes  to  Oharles  B.  Fee,  who  In  April, 
190SV  aold  the  same  to  W.  H.  Frank;  that 
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Frank  had  i>een  put  In  posscMlon  under  an 
order  rendered  In  tbe  proceedings  No.  67,895 
of  the  docket  of  the  cItU  district  court,  to 
which  she  refers,  and  makes  part  of  her  an- 
swer, and  that  plaintiff  had  taken  an  api>eal 
from  said  order,  but  had  subsequently  aban- 
doned the  same. 

The  record  shows  that  the  case  was  sub- 
mitted on  the  disclaimer  of  title  filed  by  the 
admlnlatratrljE,  and  the  treiuKrIpt  In  the  pro- 
ceeding entitled,  "In  re  William  H.  Frank, 
Praying  for  Possession,"  No.  67,895  of  the 
docket  of  tbe  dvll  district  court,  which  ap- 
pears from  the  record  to  have  been  "offered 
In  evidence  by  Succ'n  of  Fahey";  and  on  No- 
rember  20,  1902,  there  was  Judgment  for 
plaintiff  as  prayed  for,  maintaining  the  In- 
junction, decreeing  him  to  be  the  owner  of  the 
property  claimed,  and  authorizing  him  to 
obtain  the  cancellation  of  tbe  mortgage  se- 
coting  the  note  of  $2,000  mentioned  in  the 
petition.  From  this  Judgment  the  succession 
of  Fali«y  lias  appealed. 

Opinion. 

The  certificate  of  the  clerk  Is  In  tbe  usual 
form,  and  shows  that  the  transcript  includes 
copies  of  all  the  proceedings  had  and  docu- 
ments filed  in  tbe  case.  Outside  of  the  plead- 
ings and  Judgment,  however,  it  does  not 
Include  a  syllable  concerning  tbe  note  for 
$2,000,  and  the  only  evidence  contained  there- 
in as  to  the  ownership  or  possession  of  the 
real  estate  claimed  by  the  plaintiff  la  that 
wliich  is  to  be  found  In  the  proceedings 
whereby  Frank  was  put  In  possession  as  the 
vendee  of  Fee,  and  which  consists  of  the  tax 
title  of  Fee,  and  the  sale  from  Fee  to  Prank. 
From  the  return  of  the  sheriff,  It  appears 
that  Frank  was  put  In  possesion  Jnne  4, 
1902.  It  also  appears  from  this  record  that 
on  July  29,  1902,  tbe  plaintiff  herein  and 
the  defendant  Plerson  Joined  In  an  applica- 
tion for  an  appeal  from  tbe  order  putting 
In  possession,  and  that  a  devolutive  appeal 
was  granted  on  tbe  18th  of  August  following. 

The  mere  disclaimer  of  title  is,  under 
tiiese  clrcomstances,  an  insuffldent  basis  for 
the  Judgment  of  Hie  district  court  to  rest 
upon. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  In  favor  of  the  de- 
fendant the  succession  of  Wm.  B.  Fahey,  re- 
jecting tbe  demand  of  the  plaintiff  as  to  said 
succession  as  in  case  of  nonsuit;  tbe  plaintiff 
to  pay  costs  in  both  courts. 


(111  L«.  US) 

Mo.  14.988. 
STATE  V.  BOEDEXiOK. 
(SnprenM  Oonrt  of  Ix)DiBlana.  Dee.  14,  1908.) 

CRimNAli  LAW— B0NI>-FORFBITURB-8BrTWO 

ASIDE. 

1.  Defendant's  bond  was  forfeited,  and  Judg- 
ment aocordiugly  antered.    Defendant  failed 


pilw  to  forfdtnre  to  Inform  tin  omut  of  sbt 
reason  for  his  absence  when  his  case  was  call- 
ed for  trial. 

2.  Defendant  returned  within  the  five  days 
after  the  forfeiture  had  been  entered,  and  aft- 
er the  Jury,  far  tbe  term,  had  bees  disdiarged 
(he  was  not  delivered  by  his  surety),  and  was 
taken  in  custody  by  the  sheriff.  He  asked  to 
have  the  forfeiture  set  aside. 

8.  The  trial  Judge  properly  refused  to  enter- 
tain application,  in  view  of  time  at  which  pre- 
sented. He  has  not  been  tried.  "The  jnA^- 
meat  so  rendered  mar  at  any  time  after  rendi- 
tion thereof,  be  set  aside  upon  the  appearance 
and  trial  and  conviction  or  acqnittal  of  or  on 
a  continuance  for  the  attorney  repreaeuting 
the  state."    Act  No.  17  of  1900,  p.  M. 

This  law  has  not  been  complied  with.  It  fol- 
lows that  application  cannot  be  granted. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  ot  Calcasieu;  Edmund  Denis 
Miller,  Judge. 

O.  F.  Bordelon  was  convicted  of  embezzle- 
ment. From  an  order  rejecting  bis  demand 
to  set  aside  f wfeitnre  of  Us  bond,  be  appeolsi 
Affirmed. 

UttcheU  ft  Toong ,  for  appellant  Walter 
Onion,  Atty.  Oen.,  and  Joseph  Moore,  DM. 
Atty.  (Lewis  QvSxm,  of  counsel),  for  tbe  8tftt& 

BREAUX.  J.  Defendant  appeals  from  a 
Judgment  of  tbe  district  court  rejectliig  bis 
demand  to  set  aside  Uie  forfeiture  of  a  bond. 

The  fiicts  are  that  defendant,  Bordeloo. 
was  Indicted  for  embezzlement  In  tbe  early 
part  of  the  year  1903.  He,  immediately  aiter 
he  had  been  indicted,  executed  a  bond  to 
answer  to  the  charge. 

Mr.  A.  J.  Christman  became  his  snre^. 

April  2, 10(^,  was  the  day  set  by  the  oonrt 
tor  the  trial  of  defendants  case. 

On  that  day,  when  called,  defendant  failed 
to  answer,  \niereupon,  on  the  motion  of  tbe 
officer  representing  the  state,  defendant's 
bond  was  forfeited,  after  the  prosecution  had 
complied  with  the  forms  required,  and  Judg- 
ment was  pronounced  against-  the  defendant 
and  bis  surety. 

On  the  24th  of  that  month  tbe  defendant 
came  to  Lake  Charles,  where  be  had  former- 
ly resided,  and  went  to  tbe  courthouse,  while 
oonrt  was  in  session,  and,  through  his  attor- 
neys, filed  a  motion  to  set  aside  the  for* 
felture  of  the  bond.  He  also  Informed  the 
court  that  he  was  ready  for  trial.  This  an- 
nouncement of  readiness  to  be  tried  could 
not  avail  anything  In  his  behalf,  for  the 
reason  that  the  court  had  been  In  session  for 
several  weeks,  and  the  time  had  passed  (or 
which  petit  Jurors  had  been  drawn.  With- 
out a  Jury,  no  trial  was  possible. 

The  grounds  of  his  motion  to  set  aside 
forfeiture  were  that  he  had  been  prevented 
^om  appearing  on  tbe  day  his  bond  was  can- 
celed on  account  of  his  illness:  that  his  ap- 
pearance was  within  time  to  set  aside  the 
fortelture  and  Judgment  in  question. 

We  are  informed  by  tbe  brief  of  defend- 
ant's counsel  that  the  case  bad  not  bee* 
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contlntied  at  any  time  prior  to  April  2,  1903. 
and  tbnt  there  is  no  evidence  in  tbe  record 
to  show  that  tbe  ease  wai  ever  continued 
at  any  time. 

We  pass  to  tiie  question  of  Ulneas  of  de- 
fendant, which  he  nrges  for  not  haTlng  an- 
swered when  he  was  called  for  trial;  and  we 
now  state  that  It  shonld  not  be  considered 
at  this  time,  for  the  reason  that  It  was  not 
shown  prior  to  Jud^ent  that  accused  was 
prevented  from  attending  by  physical  dis- 
ability. This  conclnslon  leads  ns  to  the  qnes- 
tlon  whether  the  snrety  produced  the  prin- 
cipal, and  smrendered  lilm  Into  the  cnstody 
of  the  law?  We  do  not  think  there  was  a 
formal  surrender  made  by  the  snrety  of  hla 
pTlncipal.  He  voluntarily  appeared  in  court, 
it  Is  true;  but  he  was  taken  in  custody  by 
the  sheriff  after  he  had  entered  the  court- 
room. The  court  was  in  session.  There  was 
no  formal  surrender  by  the  surety  to  the  sher- 
iff or  bis  deputy,  Tbe  surrender  must  be  I 
made  In  open  court  or  within  the  four  walls  of  • 
the  prison.   This  was  not  done. 

We  repeat,  there  was  no  surrender  at  the 
instance  of  the  snrety;  but,  even  if  there 
had  been,  the  condition  Imposed  by  statute 
would  still  be  uncomplled  with. 

It  is  true  that,  by  walking  about  the  court- 
room a  few  days  after  the  bond  had  been 
forfeited,  he  manifested,  we  must  say,  wIH- 
Ingneas  to  appear  In  answer  to  the  charge 
against  him,  but  this  is  not  a  legal  surrender 
by  the  surety. 

We  are  brought  to  tbe  main,  and  in  fact 
only,  issue  in  the  case  of  any  Imporiance; 
and  that  is,  even  if  the  return  of  tbe  de> 
fendant  to  the  court,  as  he  did,  be  consider^ 
ed  as  a  surrender  made  by  tbe  surety  of  his 
principal,  the  surety  is  still  not  released. 
In  order  that  he  may  get  his  release,  he 
must  rest  In  expectation  until  he  (accused) 
will  have  been  tried—convicted  or  acquitted. 

When  the  bond  was  executed,  substantial- 
ly, tbe  condition  of  the  bond  was  that  ac- 
cused was  not  only  to  appear  at  the  time  to 
which  It  Is  returnable,  but  continue  to  ap- 
pear until  acquitted  or  convicted. 

The  accused  cannot  by  his  own  acts  change 
that  condition.  When  he  returns,  although 
within  the  five  days  aft»  bis  bond  has  been 
forfeited,  he  and  his  surety  must  be  held 
bonnd  by  the  plain  words  of  the  statute^ 
wbleb  looks  to  tbe  original  condition  of  the 
bond  to  which  we  have  Just  referred,  and 
which  reads  as  follows: 

"Tbe  Judgment  so  rendered  may  at  any 
time  within  five  days  after  rendition  thereof 
be  set  aside  upon  the  appearance  and  trial 
and  conviction  or  acquittal  of,  or  upon  a 
f»ntinnance  after  such  appearance  granted 
apon  motion  for  tbe  attorney  r^resenttog  the 
state."    Act  No.  17  of  IdOO,  p.  24. 

Tbe  attorney  representing  the  state  has 
made  no  motion  for  a  continuance.  The  ac- 
cused has  not  yet  be«i  tried.  The  case  Is 
■till  pending,  as  a  case  not  yet  tried,  before 
tb«  district  court  in  which  be  waa  indicted. 


We  have  seen  that  the  bond  has  been  for- 
feited, but  none  of  these  last-mentioned  con- 
ditions have  been  compiled  with. 

The  condition  embodied  In  the  statute  is 
not  original.  It  was  enforced  under  pri« 
laws,  which  were  not,  however,  as  clear  as 
the  statute  Just  Cited. 

The  conrt  held  (under  prior  laws)— and  this 
view  does  not  appear  to  have  been  varied 
from  since— that  an  appearance  la  not  enough 
to  obtain  relief.  It  must  be  an  appearance 
that  finally  disposes  of  the  case.  State  v. 
Grice.  11  La.  Ann.  606. 

We  have  read  with  attention  the  f<dlowlng 
declrions,  and  in  each  case  found.  In  the 
main,  that  the  mle  before  mentioned  re- 
ceived approval  In  all  of  tbem  acquittal  or 
conviction  was  the  sine  qua  aim:  State  v. 
Hamlll,  6  La.  Ann.  230;  State  v.  Langlon. 
e  I<a.  Ann.  282;  Lafleur  v.  Mooton  et  al.,  8 
]>.  Ann.  489;  State  v.  Brown  et  al..  13  La. 
Ann.  260:  Qulce  v.  Stubbs  and  Bobo,  Sher- 
iff. 18  La,  Ann.  442. 

Our  decision  Is  based  entirely  upon  the 
theoi7,  sustained  by  tbe  facts,  that  the  ac- 
cused was  not  brought  in  open  court  and 
offered  for  trial.  This  being  our  premise,  the 
conclusion  is  inevitable,  although  he  made 
his  appearance  within  tbe  five  days,  he  la 
without  right  to  obtain  tbe  setting  aside  of 
the  Judgment  of  forfeiture  befwe  foil  com- 
pliance with  tbe  statute. 

Tbe  mle  of  tbe  Court  of  Bxcbequer  in 
England  Is  similar.  It  lays  down  that  no 
application  for  remission  will  be  considered 
prior  to  the  trial  of  tbe  accused. 

With  reference  to  this  mle,  It  Is  stated 
*tbat  it  governs  In  Louisiana  and  New  York," 
8  Am.  &  Eng.  Ency.  of  Law.  p.  727. 

After  trial  the  application  may  be  granted 
upon  sufficient  ground  shown. 

Wltb  refer^ice  to  tbe  plea  that  defendant, 
because  of  his  illness,  was  unable  to  answer 
on  tbe  day  which  bad  been  set  for  trial,  we 
only  have  to  say  that  it  was  pleaded  after 
the  Judgment  of  tbe  forfeiture  bad  been  ren- 
dered; and.  if  it  offers  any  ground  of  de- 
fense, It  can  be  considered  only  after  tbe 
defendant  and  tbe  surety  ^11  have  com- 
plied with  the  condition  of  tbe  bond. 

With  reference  to  tbe  fact  that,  after  tbe 
defendant  returned  to  the  courthouse  and 
was  arrested,  be  furnished  a  new  bond, 
which  defendant  asks  to  have  considered  as 
an  absolute  substitute,  in  all  respects,  fw 
the  old  bond,  we  have  this  to  state:  That 
tbe  question  has  already  received  tbe  atten- 
tion of  this  court,  and  it  has  been  decided 
that  the  bond,  as  in  this  case,  had  been  for- 
feited on  account  of  the  nonappearance  of 
tbe  prisoner.  He  was  subsequently  arrested, 
and  a  second  time  was  released  on  bond. 

The  court  said  that  this  did  not  release 
the  surety  on  the  first  bond;  that  the  second 
bond  was  not  the  satisfaction  of  the  first 
bond  tliat  the  law  contemplated. 

The  record  informs  us  that  the  accused 
is  now  under  a  new  bond  for  bis  appearance 
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before  the  dMrlct  oovrt  to  anvwer  tbe  cbar- 
see.  - 

Tbe  accoBed  baa  not  been  flnally  tried  and 
convicted  or  at^nitted.  We  tblnk  tbat  tbla 
caae  la  almllaE  to  tboae  of  State  t.  Brown 
et  al.»  18  La.  Ann.  2G6;  State  t.  Schmidt, 
18  lA.  Ann.  267. 

Judgment  la  afDnned,  and  -wbatever  rlgbts 
defendant  may  bave  are  reserved. 

MOXBOB  and  FROYOSTY,  JJ.,  concur  In 
the  decree. 

OU  La.  IW) 

No.  14,780. 

BURGUIERES  et  al.  t.  SANDERS,  Sherift 
et  al .• 

J.  M.  BTJRGUIERES  CO.,  Limited,  t. 
SAME. 

<Snpreme  Conrt  of  LoaisIaDa.   Not.  16,  1903.) 

TAXATION-CONSTITUTIONAL  LAW— S0PRBUB 
COURT— JURISDICTION. 

1.  The  Bcbemo  of  taxatioD  for  drainage  pnr- 
posea  aathorited  by  ai-ticle  281  of  the  Consti- 
tatiOQj  Act  No.  5,  p.  7,  of  1809  (Ex.  Seas.),  and 
Act  No.  12,  p.  12,  of  1900,  is  oot  repugnant  to 
the  fifth  amendment  to  tbe  Conatltatioo  of  the 
United  States,  and  the  prereqnlaitea  to  local  aa- 
aessmentB  eatablished  or  Act  No.  ^  p.  01,  of 
1898jbaTe  no  place  therein. 

2.  The  appellate  jurisdiction  of  this  court  at- 
taches in  uiis  case  only  by  reason  of  the  fact 
that  there  is  a  question  of  tbe  constitntionality 
and  legality  of  a  tax  presented,  and  only  to 
tbe  extent  necessary  to  the  decision  of  that 
qaestlon;  and  other  Que'stions,  the  decision  of 
which  is  not  invcdTed  therein  or  necetaary 
thereto,  are  not  within  each  Jnrle^Alioa. 

(SyllaboB  by  the  Conrt.) 

Appeal  from  Tweoty-Thlrd  Judicial  Dla- 
tri<!t  Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judge. 

Sulfa  by  Joaeph  B.  and  Denla  P.  Burgule- 
ree  and  the  J.  U.  Burgulerea  Company,  Lim- 
ited, against  John  B.  Sandera,  aherlff,  and 
others.  Suits  were  consolidated.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Henta  ft  Borah,  for  appdlants.  Foster, 
Milling,  GodChaux  &  Sandera.  for  appellees. 

MONROE,  J.  The  plalntiffa  in  the  above- 
entltled  suits  enjoined  tbe  bale  of  certain 
lands  owned  by  tfaem  In  the  parish  of  St 
Mary,  which  were  adrertised  to  be  sold  for 
taxea  levied  by  tbe  Iberia  and  St  Hary 
drainage  district — ^the  first  suit  InTOlTlng  the 
tax  of  1900;  tbe  second,  that  of  1901;  and 
the  total  amotmt  in  controTersy  betng  below 
tbe  Jurisdictional  limit  of  this  court  Tbe 
lands  Intended  to  be  affected  and  tbe  Issue 
raised  betng  the  same  in  both,  and  the  "com- 
pany," plaintiff  In  the  second,  being  the  suc- 
cessor In  title  of  the  "estate"  represented  by 
the  plaintiffs  In  tbe  first  the  two  suits  were 
consolidated. 

Tlie  groimds  of  complaint  are: 

(1)  That  the  lands  in  question  will  derive 
no  benefit  from  the  proposed  drainage,  and 
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tbat  tbelr  Indudon  in  the  dr^Jnoga  ^Uablct, 
and  the  consequent  Imposition  upon  them  of 
the  toilnpge  tax,  amount  to  a  taking  of  prop- 
erty without  due  process  of  law,  in  violation 
of  the  flftb  amendment  to  tbe  Oonatitutlon  of 
the  United  States. 

(2)  Tbat  tbe  commissionerfl,  in  levying  tbe 
taxes,  failed  to  comply  with  tibe  pterequl- 
altes  eatabliabed  by  Act  No.  48,  p.  51,  of 
1896,  under  which.  It  la  aald,  the  dlatrict  is 
organised,  in  this: 

Tbat  tbey  foiled  to  cause  a  plan,  In  dupli- 
cate, of  tbe  dlatrlct  accurate  describing 
tbe  landa  to  be  drained  and  1^  namea  of 
ttie  proprletora,  to  be  made  and  depoaited  in 
the  oflScea  of  tbe  derlta  of  the  district  courta 
of  tbe  peilabea  of  Iberia  and  St  Mary,  re- 
apectivety;  that  tbey  failed  to  Inawt  In  « 
newspiqier  publiabed  In  aald  parlabea  a  no* 
tlce  announcing  that  tbey  would  proceed  to 
drain  aald  dlabrlct;  tbat  they  failed  to 
by  petition  to  the  district  court,  and,  upon 
doe  proctf  of  ancb  notice,  obtain  a  decree  tbat 
"each  portion  of  the  property  altoated  with- 
in their  llmlta  in  aald  district  of  tbe  property 
to  be  drained,  and  all  tbe  property  to  tw  ben- 
efited by  said  drainage,  de^gnated  on  tbe 
plan  made  by  aald  commlaslonera,  la  subject 
to  a  first  mwtgage  lien  and  privilege  in  fa- 
vor ot  aald  board,"  etc;  and  tbat  fbey  failed 
to  cauaa  such  decree  to  be  recorded  in  tbe 
offlcea  of  tbe  clerka  of  said  pariabea. 

(S)  Tliat  tbe  deaoiptlon  by  wblcta  aaid 
lands  are  advertised  tor  sale  ia  too  vagne  to 
Identify  the  aanw: 

.  Tbe  defendants  plead  .th^  exception  of  no 
cause  of  action,  and,  anawerlng,  deny  tbe  al- 
togatlona  of  tbe  petition,  and  aver  tbat  tbe 
Iberia  and  St  Mary  drainage  district  waa  re- 
organised under  Act  No.  12,  p.  12,  of  1900, 
and  la  not  affected  prior  leglalatlon;  that 
after  snch  reorgai^aation  an  election. waa 
held  at  wblcb  it  waa  authorised  to  iasoe 
bonds  to  the  amomt  (tf  $100,000,  and  loTy  a 
Mnlll  tax  .on  all  pn^ity  aubject  to  stote 
taxation  wlttiln  tbe  district  for  tbe  payment 
of  tbe  aam^  and  that  ttuEenpon  one  F.  J. 
De  Gravelly  a  taxpayer  ct  aaid  district  In- 
atituted  auit  tor  tbe  purpoaa  of  restaiidiv 
the  laai^nce  of  said  b(md8,  but  that;  by  a 
Judgment  covering  the  gnnmda  tave  relied 
on,  aald  auit  waa  decided  adverady  to  bla 
pretenaiona;  and  that,  under  tbe  aatbwltT 
and  upon  tlie  fiiltb  of  the  Judgment  ao  ren- 
dered, aald  bonds  were  issued,  and  wwe  ne> 
gotlated  at  a  premium.  The  defendant 
tberetore  pleada  aaid  Judgment  aa  **rea  Judi- 
cata, amounting  to  an  eatoppel.**  and  prays 
tbat  plalntllfs'  demand  be  rejected,  and  tbat 
tbwe  be  taxed  aa  cooto  2  pa  cent  per  montti 
on  tbe  taxes  enjoined,  and  10  per  cent  aa 
attorney's  f eea. 

Upon  the  trial  tbe  Judge  .a  quo  exdoded 
evidence  tendered  to  show  that  the  land  in 
qneatlon  will  not  be  benefited  by  the  pto- 
poaed  drainage,  and,  finding  against  tbe 
plaintiirs  on  tbe  otbw  pointo  aa  well,  gave 
Judgment.  a«  vnjr^A  for  by  tbe  defendanta. 
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From  the  Judgment  so  reo'dered,  plalnttffa 
pTOBecDte  the  present  appeal. 

Optoton. 

It  will  be  observed  that  the  first  ground  of 
complaint  presents  no  other  Issue  than  that 
of  the  alleged  repugnancy  to  the  Constitu- 
tion of  the  United  States  of  the  law  under 
which  the  defendants  are  proceeding.  And 
concerning  that  Issue,  the  learned  counsel 
for  plaintiffs  now  say  tiiat,  In  view  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  French  t.  Barber  Asphalt  Co.,  181 
U.  S,  324,  21  Sup.  Ct  625,  45  L.  Ed.  879,  In- 
terpreting the  decision  In  Norwood  v.  Baker, 
172  U.  S.  269.  19  Sop.  CL  187,  43  L  Ed.  443. 
they  have  not  the  courage  to  make  the  argu- 
ment which  tbelr  petitions  propound,  and 
that  they  leave  the  question  to  the  con- 
science of  this  court  As  thus  presented,  the 
question  might  be  disposed  of  by  the  state- 
ment that  this  court  feels  no  more  at  liberty 
than  do  the  learned  counsel  to  disregard  an 
Interpretation  placed  by  the  Supreme  Court 
of  the  United  States  upon  the  federal  Con- 
stitution. The  fact,  however.  Is  that  the 
doctrine  of  the  case  of  French  v.  Barber  As- 
phalt Co.  la  substantially  the  same  as  that 
which  had  been  announced  by  this  cour^ 
and  which  has  been  affirmed  In  Kelly  v. 
Chadwlcb,  104  La.  719,  29  South.  295;  Bru- 
nlng  V.  Chadwick,  104  La.  718,  29  South.  301; 
Moody  V.  Chadwick,  108  La.  66.  32  South. 
181.  And  assuming  that  doctrine  to  have 
been  correctly  applied  by  the  Supreme  Court 
of  the  United  States  and  by  this  court  In 
cases  In  which,  proceeding  upon  the  theory 
that  they  derive  greater  benefit  therefrom, 
particular  parcels  of  land  In  the  same  tax- 
ing district  are  made  to  bear,  In  proportion 
to  frontage,  but  without  regard  to  assessed 
valuation  or  to  the  particular  benefit  derived 
by  each  parcel,  the  whole  cost  of  certain  lo- 
cal Improvements,  a  fortiori  should  it  be  ap- 
plied in  the  present  case.  In  which,  proceed- 
ing upon  the  theory  of  benefit  to  the  whole 
district,  and  under  the  authority  of  the  law, 
constitutional  and  statutory,  there  has  been 
levied  a  tax,  as  contradistinguished  from  a 
local  assessment,  upon  all  the  taxable  prop- 
erty within  the  district,  on  the  basis  of  Its 
assessed  valuation,  and  without  regard  to 
the  special  benefit  to  be  derived  by  any  par- 
ticular property.  For,  whilst  there  Is  appre- 
ciable force  la  the  argument  that.  If  a  num- 
ber of  parcels  of  land  are  made  to  bear  the 
burden  of  an  assessment  for  a  local  Improve- 
ment, because  of  special  benefit  to  be  derived 
therefrom,  such  burden  should  be  distributed 
in  equal  proportion  with  the  benefit,  the 
proposition  cannot  be  entertained  that  the 
taxing  power  proper  Is  to  be  regulated  upon 
the  basis  of  the  benefit  to  be  received  In 
particular  cases  by  particular  individuals  or 
particular  property,  since,  if  it  were  so,  _those 
who  are  childless  would  t»mplaln  of  the 
school  taxes,  and  those  who  own  unimproved 
property  woold  complain  of  the  taxes  levied 


for  the  maintenance  of  roads  and  bridges, 
and  (in  municipalities)  police  and  fire  depart' 
ments,  etc. 

.  PlaintUfs'  second  and  third  grounds  of 
complaint  do  not  bear  upon  the  question  of 
the  legality  or  constitutionality  of  the  tax. 
Thus,  as  their  second  ground,  they  set  up, 
not  the  Illegality  or  unconstitutionality  of 
the  tax,  but  the  failure  of  the  commissioners 
to  comply  with  certain  alleged  prerequisites 
to  its  collection;  and,  as  their  third  ground, 
they  allege  that,  for  a  tax  which  (as  to  this 
ground)  may  be  perfecUy  rslld.  the  defend- 
ants are  about  to  sell  their  property  by  an 
insofflclKit  description.  Under  these  drcum- 
Btances,  and  aa  the  appellate  Jnrlsdlction  of 
this  court  attaches  only  by  reason  ot  the  fact 
that  there  Js  a  question  of  the  constitution- 
ality and  legality  of  a  tax  presented,  and  on* 
1y  to  the  extent  necessary  to  the  decision  of 
that  question,  and  as  the  decision  of  the  oth- 
er questions  above  mentioned  Is  not  thus 
necessary,  it  follows  that  they  are  not  with- 
in such  Jurisdiction,  and,  as  now  presented, 
cannot  be  determined.  Kock  t.  Tridie.  Sher- 
iff, 52  La.  Ana.  838.  27  South.  S54,  and  au- 
thorities there  cited;  State  v.  Pntman  & 
King,  106  La.  88,  SO  South.  285;  State  v. 
Delgado  &  Co.,  107  La.  76,  31  South.  389; 
State  ex  rel.  Zlegler  v.  Board,  etc.,  107  La. 
572,  32  South.  67;  State  v.  Freltas  &  Clay- 
ton, 49  La.  Ann.  845.  21  South.  S51;  State  v. 
Zurich,  49  La.  Ann.  447,  21  South.  977;  State 
ex  rel.  Orafflna  v.  Ftnnegan.  62  La.  Ann. 
694,  27  South.  564;  Olty  v.  Orafflna.  52  La. 
Ann.  1082,  27  South.  590;  Louisiana  Society, 
etc.,  T.  Moody,  52  La.  Ann.  1815,  28  South. 
224;  City  of  New  Orleans  v.  Blnaldl.  105  La. 
183,  29  South.  484. 

It  Is  therefore  ordered,  adjudged,  and  de^ 
creed  that  the  Judgment  appealed  from  be 
affirmed  at  the  cost  of  the  appellants. 


(lU  La.  lis) 

No.  14,646. 
SucoKulon  of  CONSBT. 
(Supreme  CV)urt  of  Louisiana.   June  22,  1903.) 

ADMINISTRATOR— DIBmSSAL  —  WITHDRAWAL 
OF  FUNDS— FAILURB  TO  FIUB  ACCOUNT&- 
PBHALTiaB-^CCOONTINO. 

1.  An  administrator  wUI  not  be  dismissed 
after  bis  final  account  has  been  filed,  when  the 
dlsmlsaal  cannot  be  of  any  poaidble  twufit  to 

heirs  or  creditors. 

2.  The  penalty  of  20  per  cent.  wUl  be  Im- 
posed for  failure  to  comply  with  ardcle  1160 
of  the  Civil  Code.  Funds  are  not  to  be  with- 
drawn from  deposit  withoot  aa  order  of  court 
and  Invested  even  for  account  of  some  of  the 
heirs, 

3.  The  penalty  of  10  per  cent,  for  failure  to 
file  an  annoal  acconnt  will  not  be  imposM 
when  asked  tor  on  the  opposition  of  the  final 
account '  long  after  the  asserted  failure  to  file ' 
the  annual  account.  The  remedy  was  to  apply 
to  the  court  for  an  order  to  file  an  account 
and.  on  failure,  to  then  demand  the  remora]. 

4.  The  administrator  will  be  charged  with 
all  funds  due  on  bis  final  account,  viz.,  for 
rents  and  amounts  collected  rince  his  floal  ac- 
count was  filed.  Tbe  administrator  is  liable 
for  failure  to  collect  rents  from  the  grandchU- 


Digitized  by 


Google 


480 


S6  SOUTHABN  BBPOBTBB. 


dren  of  the  d«  cajns,  who  an  not  callad  to  tbi» 
Inheritance  of  their  grandfather's  rotceMdon, 
their  father  not  being  dead. 
(Syllabus  by  the  Court.) 

Appeal  tram  Civil  District  Court,  Pariah  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  tbe  succesErion  of  Edward 
Conery.  Action  b7  Mary  H.  Conery  aeainst 
William  H.  Byrnes  and  others.  Edward 
Conery  intervenes.  From  the  Judgments  the 
curator  of  the  interdict  and  the  wife  of  the 
tDterdlct  appeal.  ModJfled. 

H.  Olbhs  Morgan  and  Omer  TUIerfi^  for 
appellant  Mrs.  Mary  H.  Conery.  Benry  L. 
Laxams  and  Herman  Mldtel,  for  apptiUnt 
cnratur.  McCIoak^  ft  Benedict  and  Howe. 
Bpencer  &  Cocke,  for  appellee. 

BBEAUX,  J.  Mary  B.  Gonety*  wife  of 
Edward  Conery,  Sr.,  Interdict,  who  alleges, 
that  she  Is  attorney  In  fact  and  that  she  is 
administratrix  pro  tempore  of  Edward  Co- 
nery, Jr.,  broi^ht  this  anlt  for  a  Judgment 
condemning  William  H.  Byrnes  and  the  snre- 
tiea  on  his  bond  aa  administrator  of  the  suc- 
cession of  Edward  Conery,  Sr.,  to  pay  20 
per  cent  damages  on  all  sums  which  he  may 
have  failed  to  dep<mlt  in  bank,  or  which  he 
may  have  withdrawn  from  banks  and,  in 
addition,  10  per  cent  damages  for  not  having 
flled  an  annual  account;  and  alio  tat  Us 
dlsmiual  from  his  trust  as  admlnlstratur. 

She  seta  up  that,  after  having  deposited 
the  sum  of  I14.07X  in  bank,  the  administrator 
withdrew  tbe  amount,  and  nsed  It  In  his  own 
business,  without  an  order  of  court,  and  tail- 
ed to  file  an  account,  and  failed  to  account 
for  amounts  collected  by  him,  or  for  anjounts 
due  to  tbe  succession  which  he  should  have 
collected. 

Defendant  Joined  lasde  with  plaintiff,  deny- 
ing his  liability,  and  averring  that  there  were 
uo  grounds  for  his  dismissal  from  his  trust 
as  administrator. 

Edward  Conery,  son  of  the  Interdict  was 
appointed  curator  of  the  Interdict  and  In 
that  capacity  succeeded  the  administratrix 
pro  tern,  before  named. 

He  Intervened  In  the  suit  suggestliv  that 
Mrs.  Mary  B.  Conery  had  no  standing  in 
court  except  as  amicus  curiae;  that  he  was 
the  authorised  representative  of  the  Inter- 
dict; that  inasmuch  as  she  bad  suggested  In 
her  petition  fraud  and  mismanagement  on 
the  part  of  the  administrator  at  the  succes- 
sion of  Edward  Conery.  Sr.,  he  deemed  that 
investigation  was  advisable;  that  the  suc- 
cession was  about  to  be  closed,  partition  pro- 
ceedings were  pending,  the  administrator  bad 
furnished  sufficient  bond;  that  tbe  appoint- 
ment of  another  administrator  would  result 
In  other  expenses;  that,  unless  the  Investiga- 
tion disclosed  downright  wrong,  such  as  to 
expose  the  heirs  to  loss,  he  asked  that  tbe 
administrator  be  retained,  as  It  would  then 
best  serve  the  Interest  of  tbe  Interdict 

After  this  suit  had  been  flled,  the  ad- 
odnlstrator  of  tbe  succesalon  of  Edward  Co> 


nery.  Sr.,  W.  H:  ^mea,  flled  an  aeconnt  ot 
administration,  which  was  opposed  on  vari- 
ous grounds. 

The  learned  ijOgo  ot  the  district  court 
condemned  the  administrator  to  pay  rent  ot 
premises  occupied  by  blm  at  the  rate  ot 
$1,200  i»er  annum,  dismissed  tbe  second 
ground  of  opposition  for  rents  ot  premises 
occupied  by  the  sons  ot  the  Interdict  and 
condemned  blm  to  account  at  the  partition 
for  the  proceeds  of  a  stated  sale,  struck  from 
the  account  $1,982.9S  placed  thowon  to  the 
credit  of  auctioneers  named,  and  referred 
these  parties  to  the  partition. 

The  Judge  a  quo,  regarding  the  admlni^ 
trator  and  his  proposed  dismissal  says  that 
the  succession  has  been  closed,  all  the  prop- 
erty has  been  sold,  various  accounts  have 
been  homologated,  including  the  flnal  ao> 
count  which  he  had  Just  homologated.  Ha 
holds  that  the  withdrawal  by  the  adminis- 
trator of  some  $14,000  to  buy  levee  bonds 
for  account  of  bliB  minor  chlldreh,  his  wards^ 
who  are  the  tadrs  itf  one-half  tbe  estate,  waa 
done  with  good  motives;  that  the  adminis- 
trator returned  tbe  amount  when  he  learned 
of  bis  error.  He  declined  to  dismiss  the  ad- 
ministrator or  to  Inflict  the  penalty. 

From  these  Judgmeote  the  curator  ot  the 
Interdict  and  the  wife  ot  the  Interdict  ap- 
pear before  us  as  having  moved  for  aa  ap> 
peal  and  as  having  furnished  an  appeal  bond. 

In  argument  the  question  whether  the  cura- 
tor of  the  interdict  bad  at  had  not  appealed 
was  raised.  On  the  face  ot  the  record  the 
usual  proceedings  in  taking  an  appeal  an>ear 
to  have  been  followed.  We  have  no  reason  to 
Infer  that  this  appeal  Is  not  proprarly  bet&re  us. 
The  curator  represente  tbe  Interdict  a&d  Is 
responsible  for  tbe  falUitul  administration  at 
the  Interdict's  estete. 

Passing  to  the  argument  pressed  upon  our 
attention  for  the  removal  of  the  administra- 
tor, we  must  say  that,  while  It  Is  true  tbat 
the  administrator  committed  an  error  in 
withdrawing  funds  of  the  euccesslon  of  which 
he  was  the  administrator,  that  that  error  is 
very  much  minimised  by  the  tact  that  Ills 
own  children  own  one-half  the  succession. 
He  spoke  to  an  attorney  other  than  his  own 
counsel,  who  hastily  advised  him  tbat  he 
could  withdraw  that  amount  and  doubtless, 
without  giving  the  matter  much  thought 
told  him  he  bad  a  right  to  withdraw  tbe 
fund. 

Some  time  afterward,  by  Judicial  proceed- 
ings, when  the  attention  of  the  administrator 
was  called  to  the  fact  that  he  bad  no  right 
to  make  an  Investment  of  the  fund,  he  called 
upon  his  counsel,  and  upon  the  letter's  sog* 
gestiott  to  return  the  amount  tbe  entire  fund 
was  returned  to  the  bank.  Tbe  error  waa 
technical,  and  not  with  motive  to  despoil  or 
take  advantage  of  tbe  estate.  The  record 
does  not  disclose,  as  to  that  fund,  that  there 
vras  the  least  dlsi>ositIon  to  defraud  or  mi»- 
manage.  The  administrator  was  entirely  r«> 
q^nslble  tor  tbe  amoun^  tod  could  gain 
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nothing  to  the  detriment  of  tb»  11100680100* 
except  the  mere  use,  which  he  testlflei  wu 
entirely  In  the  Interest  of  bl>  children  whom 
be  represented. 

Moreover,  the  eetate  la  eloaed.  We  do  not 
think  the  tsettlement  now  demands  the  dis- 
missal of  the  administrator  and  the  appoint- 
ment of  another- 

We  had  a  very  almtlar  qnestlon  before  ns 
In  the  SnccesBion  of  WUUs  (No.  14,400»  dock- 
et of  this  court,  not  jret  offldally  published) 
3S  Soath.  814. 

We,  In  the  Interest  of  all  concerned,  de- 
cline to  dismiss  the  administrator.  The  rea- 
sons which  controlled  na  In  that  case  control 
US  here,  and  we  mnst  therefore  dismiss  the 
demand  In  so  &r  as  It  Is  the  pnrpose  to 
liave  the  administrator  dismissed.  The  cnra- 
tor  does  not  demand  the  dismissal;  on  the 
contrary,  be  asks  that  he  be  retained.  In 
miet  to  avoid  costs. 

With  the  pleadings  before  us,  we  cannot 
do  less  than  affirm  the  declrion  of  the  dis- 
trict court  in  so  far  as  It  declines  to  dismiss 
the  administrator. 

The  seccmd  gronnd  In  this  emnectton  Is 
that  the  administrator  Is  liable  for  the  pen- 
alty of  20  p^  cent  on  the  sum  before  men- 
tioned for  having  withdrawn  the  sum  as  b^ 
fwe  stated. 

With  reference  to  the  20  pw  cent  a  dlf- 
feroit  qnestlon  arises.  There  Is  no  reason 
why  this  should  not  be  paid.  The  withdraw- 
al of  the  fnnd,  as  bef (we  mentioned,  may  have 
been  only  a  technical  error;  yet  it  was  error. 
The  representatlTe  of  the  snecesslon,  under 
article  lUO;  OIt.  Oode,  must  be  held  t<a  such 
errors.  He  had  not  obtained  an  orUa  of 
court  to  withdraw  the  fund,  and  did  not  tiave 
ttw  most  remote  right  to  invest  It  In  the  name 
of  his  diildren.  It  should  have  remained  un- 
touched  where  It  was.  The  administrator 
therefwe  owes  interest  at  the  rate  of  20  per 
cent  from  tibe  time  he  withdrew  the  funds 
until  they  were  returned  to  the  bonk  (to  the 
credit  of  the  succesdon  of  Edward  Conery, 
Br.)  fiNHu  which  tbey  had  twen  withdrawn. 

We  must  say  that  we  bave  not  discovered 
that  this  administrator  sought  to  commit  the 
least  wrong  fn  investing  the  amount  in  levee 
bonds  for  account  of  his  minors  of  whom  he 
was  the  tutor,  yet  we  feel  that  we  must  en- 
force the  law  In  this  matter,  as  the  question 
is  directly  before  ns,  and  can  be  disposed  of 
in  our  view  only  by  enforcing  the  law  as 
written.  Succession  of  Benton,  106  La.  S06, 
81  South.  123,  58  L.  a  A.  18S. 

Moreover,  this  court  has  decided  that  a 
mnely  technical  violation  was  ground  for  In- 
flicting the  penalty. 

We  pass  to  the  demand  for  10  per  c«it 
damages  ui^ed  on  the  ground  that  the  admin- 
istrator did  not  file  an  annual  account  the 
views  before  expressed,  having  some  bearing 
upon  this  demand. 

The  demand  Is  urged  only  by  the  adminis- 
tratrix, who.  is  no  longer  to  office.  It  was 
pleaded  by  her  In  her  opposition  to  the  final 
8SSO.-81 


accoiMit  Were  ^  to  eonslder  her  demand. 
It  would  meet  wlfh  an  adverse  answer  tn 
.Congregation  of  St  Mary  v.  Farrelly,  84  La. 
Ann.;  533*  citing  the  Soccessioa  of  Head,  28 
La.  Ann.  8OO. 

"It  was  held  by  this  court  in  one  case  that 
the  sole  remedy  of  the  creditor  in  such  case 
W9S  to  apply  to  the  court  for  an  order  to  ffie 
account  and  only  on  .failure  to  comply  with 
Buch  order,  to  demand  the  removal."  Id. 

In  the  judgment  appealed  from  the  admiq- 
Istratoar  is  condemned  to  account  for  the  sum 
of  (1,200  per  annum  from  and  to  dates  stated 
in  the  Judgment  for  which  he  is  to  aocount 
on  tb«  final  partltton. 

This  amount  we  will  decree  to  be  chained 
lU^ainst  the  administrator  aa  his  final  ac- 
count as  well  OS  the  sum  collected  in  ^o* 
ceedings  Identified  as  **provlslaua  s^snre 
and  sale  proceedings." 

Tbe  opposition  claims  rent  tcma  the  sons  ot 
B.  Conery,  Jr.,  for  about  four  years,  and  tb«y 
should  aocount  for  said  rent  These  were 
the  grandsons  of  the  late  SIdward  Conery,  Sr., 
the  sons  being  allv&  Th^  lual  no  daim  on 
their  grandfather's  estate,  and  owed  rwt  on 
•ny  property  of  the  saeoBSslon  occwtod  by 
them. 

The  amount  Is  due  the  administrator 
for  rent  during  the  time  the  sons  of  Bdward 
Conery,  Jr.,  who  occiqiled  one  of  the  houses 
of  Ed,  Conery,  Sr.,  were  t«uuito  and  occupied 
the  boom.  The  amount  itf  |2S  a  month  la 
sbown  to  have  been  the  valne  of  the  house 
when  thus  occupied  by  them.  The  time  tb^ 
occupied  the  house  the  testimony  fails  to 
show. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  charging  the  administrator  with 
Interest  at  the  rate  of  20  per  c«it  on  $14,121 
from  July  2Q.  1886»  to  October  7,  1S9& 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  Judgment  be  also  amended  by  cbar^ 
gtog  the  administrator  on  his  final  accdnnt  at 
the  rate  of  $1,200  pa  annum  for  rent  of  prem- 
ises occupied  by  him,  No.  1326  St  Andrew 
street  from  February  2.  1807,  to  March  7. 
1802. 

It  is  also  ordraed,  adjudged,  and  decreed 
that  the  account  be  further  amended  by  char- 
ging the  administrator  at  the  rate  of  $25  per 
month  for  rent  while  the  sons  of  Ed.  Conery. 
Jr..  occupied  a  house  of  the  succession  of  Bd. 
Conery,  Sr.,  vrtiich  they  tailed  to  pay. 

With  these  amendmente  the  Judgment  Is 
affirmed,  at  appellee's  costs. 

On  Application  for  Rehearing. 

(Dec.  14, 1903.) 

In  the  exercise  of  a  legal  discretion,  the 
Judge  of  the  district  court  decltoed  to  dlsoiiss 
the  administrator. 

The  demand  for  his  dismissal  was  not  ur- 
ged by  an  heir  or  the  r^reseutatlve  of  an 
heir.  The  wife  of  the  Interdict,  who  Is  one 
Of  the  heirs,  urges  this  dismissal.   The  cura- 
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tor  of  tbe  Interdict  doed  not  fully  Join  la  tbli 

demand. 

We  have  tbonglit;  and  still  think,  that  she 
has  not  the  standing  In  court  required  to  en- 
able her  to  obtain  the  diamlsaa). 

The  demand  ahould  have  been  urged,  If  at 
all,  b7  tbe  cnrator  who  represents  the  hns- 
band.  This  position  was  sustained  by  the 
conrt  in  the  Insolvencr  proceedings. 

This  court  said  in  Byrnes  T.  Byrnes,  8S 
Scmth.  617: 

"The  Interdict  being  alive,  there  being  no 
right  in  tbe  matter  except  his,  and  the  curator 
alone  having  &  standing  to  litigate  for  blm.** 

In  many  respects  tlw  aitoatlon  la  tbe  same 
hoe. 

We  miwt  decline  to  dtiunlss  the  adminletra- 
tor.  although  we  think  be  should  pay  the  pen- 
atty  on  tiie  amonnt  be  withdrew  from  tttb 
bank. 

The  last  withdrawal  from  the  bank  of 
■mounts  by  the  administrator  was  on  July 
26,  1898-^,000. 

In  our  Judgment  heretofore  we  condemned 
tile  administrator  to  psy  the  penalty  from 
•that  date. 

Upon  furOier  examination  we  have  con- 
cluded not  to  take  tbe  testimony  of  witnesses 
on  the  subject,  but  to  confine  ourselves  to 
the  following  admission,  and  to  condemn  the 
■dmittistrator  to  pay  the  penalty  thereon: 

"It  Is  admitted  that  the  stub  of  the  check- 
book of  Mr.  W.  H.  ^mes,  the  administrator 
herein,  shows  that  on  June  2.  1887,  a  check 
was  drawn  to  his  own  order  from  the  funds 
of  the  estate  for  $3,700;  that  on  the  20th  of 
January,  1898,  a  check  was  drawn  to  the  or* 
der  of  W.  H.  Byrnes  for  f3,lB0;  on  tiie  4th 
ef  March.  1898,  another  check  to  the  order  of 
W.  H.  Byrnes  for  f221;  and  that  on  tbe  2Sth 
of  July,'  1898,  another  check  was  drawn  to 
tbe  order  of  W.  H.  Byrnes  for  $6,000— making 
a  total  of  $14,071;  that  on  tbe  24tta  of  July, 
1898.  tbe  said  W.  H.  Byrnes,  drew  from  said 
funds  $l,00a-t]iat  is  what  makes  the  total 

of  $14,071." 

These  smonnts  respectively  shall  bear  In- 
terest at  rate  20  per  cent,  allowed  from  the 
dates  set  forth  In  said  admissUm,  Instead  ot 
from  the  dates  heretofore  laid  down  by  us. 

This  interest  ihaU  be  paid  to  Octobv  T, 
1888. 

We  can  emcdve  of  no  good  reason  for 
granting  a  rehearing  In  this  canse.  The  facts 
are  plainly  understood,  and  further  argument 
-would  throw  no  farther  light  npon  the  snb- 
Ject 

Oar  decree  is  amended  by  allowing  the  in- 
terest (penalty)  as  on  the  reapecttve  amounts 
at  reiveetlTe  dates  before  stated  in  the  ad- 
ndaslon,  which  is  made  part  of  tbla  decree, 
to  fix  tbe  amonnt  bearing  interest  (or  pen- 
alty), »bA  date  from  which  interest  shall  be- 
gin. TtdB  Interest  shall  run  to  October  7» 
}S98  (at  date  before  mentioned). 

With  Uils  amendment  the  nbearlng  Is 
(Hied. 


(UlLa.  UO) 

No.  .14,861. 

STATE  ex  rel.  DITCH  et  aL  T.  MOBGAITfl 

LOUISIANA  &  T.  R.  &  S.  S.  CO.* 

(Saprema  Court  of  Louisiana.    Nov.  S,  1903.) 

DBDICATION  —  WHO    MAT    HAKB  —  RAILHOAD 
BIGHT  OF  WAT— CROSaiMOS-CONTRACT. 

1.  Title  by  dedication  must  emanate  tram 
the  owner;  heDC&  after  tbe  owner  of  the  •oil 
has  granted  a  right  of  way  to  a  railroad,  he 
cannot,  by  dedicaUcm,  estabUah  atreets  across 
it 

2.  General  terms  In  a  contract  are  to  be  eon- 
strued  with  reference  to  the  sabject-mattra  of 
the  contract;  hence,  wliere  town  authorities 
are  conceding  to  a  railroad  the  right  to  lay  a 
switch  track  on  certain  streeta,  and  the  ooo- 
tract  obligates  tbe  railroad  to  maintain  all  the 
croasinga  travmed  by  "its  tracks,"  It  will  be 
understood  that  not  all  the  crosBiugs  through- 
out the  town  are  meant,  but  only  uiose  of  the 
particular  streets  on  which  the  switch  tracks 
were  to  be  laid. 

8.  Where,  in  granting  a  charter  to  a  railroad, 
tbe  Legislators  enjoins  that  tbe  railroad  shall 

E reserve  any  street  It  may  cross,  so  as  not  to 
Dpair  Its  usefulneBB,  the  injunction  will  be 
nnderstood  as  iiavlng  reference  to  streeta  al- 
ready in  existence,  and  not  as  Indudins  any 
and  all  streets  that  might  be  established  In  the 
(ntore  by  Indivldnala  or  monldpalltfesi 
(Syllabna  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dlatrict 
Court,  Pariah  of  St  Mary;  Albert  Ouivbeli 
Allen,  Judge. 

Application  by  the  state,  on  tbe  relation  of 
Ozema  Dlteb  and  others,  for  a  writ  of  man- 
damus to  Morgan's  Louisiana  Sc  Texaa  Ball- 
road  &  Steamship  Company.  Judgment  for 
relator,  and  defendant  appeals.  Reversed. 

D.  Caffery  &  Boa*  for  Appelhuit.  John 
Bunyan  Roberts,  for  appeUees. 

PBOVOSTT,  J.  Some  time  In  1884  or  1885 
the  defendant  railroad  company  fenced  Its 
right  of  way  in  the  town  of  Morgan  City, 
and  in  doing  ao  left  no  opening  at  the  place 
which  on  the  map  of  the  town  appears  to  be 
Fourth  street  Lat»,  at  a  date  not  fixed  in 
tbe  record.  It  eatabllshed  a  turnstile  opening 
In  the  fence  for  tbe  accommodation  of  pedes- 
trians, and  made  a  gravel  path  across  the 
right  of  way.  Seventeen  or  18  years  afttt- 
wards— in  1802— the  present  mandamus  salt 
is  filed  to  compel  the  defendant  company 
to  remove  the  fence  and  "maintain  the  said 
crossing."  The  suit  la  Instituted  under  the 
provisions  of  Act  No.  1S3,  p.  191,  of  1888.  by 
which  any  five  taxpayers  have  a  standing  in 
court  to  compel  corporations  to  fulAlI  their 
obligations,  whether  contractual  or  merely 
legal,  towards  munlcipalties  with  reference 
to  the  paving,  grading,  etc..  of  streeta,  croB»- 
Ings,  etc 

The  defense  is  that  the  right  of  iray  waa 
granted  before  Morgan  C^ty  waa  establislk- 
ed,  when  the  present  site  of  the  dty  was  m. 
plantation;  and  that  neither  by  contract  nor 
otherwise  has  the  defendant  lost  its  right  to 

'Rehearing  denied  JasuKnr  S,  UOt, 
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teaoo  Its  right  of  way  at  the  place  In  qiwttioiL 
To  what  exteot  Fourth  street  had  at  the 
time  of  the  erection  of  the  fence,  or  has  ifnce, 
developed  into  a  well-defined  street,  Is  not 
testified  to,  and  is  not  otherwise  shown  by 
record.  We  infer  tliat  In  1885  the  place 
was  not  a  bnilt-np  part  of  the  town.  In  their 
effort  to  establish  that  the  crossing  had  more 
than  a  mere  map  existence  the  relators  show 
that  In  driving  cattle  from  the  town  to  a 
certain  bridge  near  by,  or  from  this  bridge 
to  the  town.  It  was  customary  to  cross  the 
railroad  at  this  place;  but  that  It  was  not 
a  road  for  Tcblclea,  though  empty  carts  might 
tw  taken  serosa  by  putting  planks  over  the 
ditches  on  each  side  of  the  roadbed. 

The  first  contention  of  the  relator  la  that, 
as  an  effect  of  the  laying  off  of  the  locaUty 
into  aquares  and  streets  and  the  selling  of 
Iota  by  reference  to  a  plat  showing  streets, 
and  this  Fourth  street  in  particular,  this 
street  or  crossing  became  dedicated  to  the 
public  and  the  defendant  lost  its  right  to 
fence  It.  In  support  of  this  contention  rela- 
tor cites  the  decisions  of  this  court  In  the 
cases  of  Land  t.  Smith,  44  La.  Ann.  S31,  11 
Bonth.  5T7;  Leland  University  v.  aty,  47 
La.  Ann.  100^  16  South.  653;  Lafltte  v.  City, 
62  La.  Ann.  2080,  28  South.  827;  Armlstead 
T.  Ylcksbnrg,  47  La.  Ann.  1381,  17  South.  888. 
These  dedalons  would  be  applicable  if  the 
right  of  way  had  been  granted  subsequent  to 
the  laying  off  of  the  town,  but  the  reverse 
happens  to  be  the  case.  The  right  of  way 
was  granted  in  18S8,  and  the  town  was  laid 
off  some  time  in  1856  or  1857.  Bridently, 
after  the  owners  of  the  soil  had  granted  thla 
right  of  way.  and  divested  themselves  of 
their  dominion  over  It,  they  no  longer  could 
Impose  a  servitude  of  passage  upon  it  They 
could  not  do  so  any  more  by  dedication  than 
by  sale.  The  owner  of  a  plantation  traven- 
ed  by  a  railroad  cannot  impose  servitudes  of 
psssage  upon  the  right  of  way  of  the  rail- 
road by  simply  laying  off  the  abutting  land 
on  each  side  Into  town  lots  and  streets. 

The  next  reliance  of  the  relator  is  upon  a 
contract  ent»-ed  into  between  the  defendant 
company  and  the  municipal  authorities,  by 
which  the  defendant  acquired  the  right  to 
lay  a  switch  track  upon  Union  and  Front 
streets,  and  bound  Itself  to  grade  and  level 
TTnlon  street,  and  furtl^w  stipulated  at  fol- 
lows*. "It  iB  further  understood  that  all  the 
ooBBlngB  of  streets  over  the  tracks  of  the 
•aid  railroad  company  are  to  be  made  and 
maintained  In  good  order  by  said  company." 

This  stipulation,  the  relator  contends,  has 
reference  to  all  the  crossings  traversed  by  de- 
fendant's road  throughout  the  city,  and  not 
merely  to  the  (irosafngs  of  Union  and  Front 
vtreeta,  and  therefore  embraces  this  Fourth 
street  crossing,  although  not  one  of  the  crosa- 
Siigs  of  Union  or  Fourth  streets. 

This  contention  is  well  founded  If  the 
stipulation  la  taken  at  the  foot  of  the  let- 
ter; "«u  plod  de  la  lettre,"  or  "literally"; 
Cor  the  word  "all"  can  have  but  one  meaning. 


But  nether  under  the  rules  laid  down  in 
the  Code  for  the  interpretation  at  contractfi 
nor  under  the  evidence  can  this  literal  mean- 
ing be  adopted.  Indeed,  if  the  stlpulatlpn 
is  to  be  accepted  literally,  the  street  cross- 
ings <tf  other  cities  along  the  road  are  also 
included,  for  thoy  are  "crossings  of  streets 
over  the  tracks  of  the  said  railroad  com- 
pany," and.  If  "all"  such  crossings  are  in- 
cluded, why,  they  necessarily  are  also  In- 
cluded. But  the  Code  warns  us  against  ap- 
plying general  expressions  In  contracts,  such 
as  the  one  here  la  question,  beyond  the  sub- 
ject-matter in  connection  with  which  they 
are  used.  "Art  1950.  However  gweral  be 
the  terms  In  which  a  contract  is  eonched,  it 
extends  only  to  the  things  concerning  which 
it  appears  that  the  parties  Intended  to  con- 
tract" The  sole  reason  why  this  stipulation 
is  Inapplicable  to  streets  crossed  by  defend- 
ant's road  In  other  cities  la  that  It  was  not 
inserted  in  the  contract  In  connection  with 
them,  and  for  tbe  same  reason  It  is  not  ap- 
plicable to  any  crosslnge  of  Morgan  City 
othw  than  those  of  Union  and  Front  streets. 
These  two  streets  alone  were  to  be  affected 
by  the  switLd  track  concerning  whlcb  the 
parties  were  dealing. 

To  the  same  conclusion  la  the  evld«iee  In 
the  case,  which  shows  that  the  intention  of 
the  parties  did  not  go  beyond  the  particular 
streets  to  be  affected  by  the  switch  track,  of 
wfaidi  Fourth  street  was  not  one.  Furtha> 
more,  the  evidence  shows  that  thla  omtract 
waa  superseded  aa  a  whole  by  ft  MilMediiBiit 
contract  snd  so  abrogated. 

Next  relator  Insists  that  "under  Its  own 
(^rter,  and  under  tlie  charter  and  ordinances 
of  the  town  of  Morgan  City,  and  under  its 
duty  to  society,  the  said  company  Is  bound 
to  preserve  and  care  for  Fourth  street  over 
which  Ita  cars  pass." 

The  provision  of  defendants  cbartw  here 
referred  to  la  paragraph  7,  i  5,  by  which 
the  defendant  la  authorized  and  empowered 
to  consti'uct  and  maintain  its  railroad,  and 
to  have  the  right  of  way  therefor  across  Of 
along  any  waters,  water  courses,  streeta,  etc. 
within  the  state  of  Louisiana,  with  tbe  pro- 
viso that  It  "shall  preserve  any  watv  coune, 
atreet,  highway,  tun4>lke  or  canal  which  said 
railway  may  so  pass  on,  along  or  Intersect 
touch  er  cross,  so  as  not  to  impair  Its  use- 
fulness to  tbe  public  unnecessarily,  or  If 
temporarily.  In  and  during  the  construction 
of  the  said  railroad,  tbe  said  company  shall 
restore  the  same  to  its  former  state,  or  to 
such  state  that  its  usefulness  and  conven- 
ience to  the  public  shall  not  be  nnneoeaaarlly 
Impaired  or  injured." 

Manifestly,  this  section  of  the  charter  re> 
fers  only  to  streets  already  In  existence  at 
the  time  of  the  construction  of  the  road.  It 
cannot  have  been  meant  to  operate  as  an 
agreement  on  the  part  of  the  defendant 
company  to  hold  Its  tight  of  way  subject  to 
any  servitude  of  pnsRngp  fTi+"rp  T/pglslatures, 
muutcl]^  authoi'iUeii^  or  iudividuala  might 
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^oose  to '  ImpoM  upon  It  by  establishing 
Toada  or  streets  across  it  Whether  It  lies 
within  the  power  of  the  Legislature  to  Impose 
ttach  a  BOTTitodtt  apon  railroads  without  com- 
i^entuitlon  preTloasl7  made,  qtuere?  But  the 
Legislature  of  this  state  has  not  undertaken 
to  do  so,  and  mnnlclpalltles  and  Individuals 
plainly  cannot  Railroad  Co.  t.  Mayor,  48 
La.  Ann.  1102,  20  South.  664. 

It  Is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  Judgment  appealed  from  be  set 
aside,  and  that  this  suit  be  dismissed,  at  the 
cost  Of  the  relator  In  both  courbk 


(UlLa.  UO 

Ko.  14,714. 

ORBSCBNT  BBD  00..  Linilted,  t.  CIT7  OF 

NEW  ORLEANS  et  aL 
(Baprenu  Court  of  Louisiana.   Dae.  14,  1903.) 

8TATDTBS-CON8TRUCTION— TAXATION— 

K3CBHPTI0NS. 

1.  When  an  act  that  has  receWed  Judicial  In- 
terpretation Is  re-enacted  in  the  same  terms, 
that  constmetlon  must  be  considered  to  have 
the  sanction  (tf  the  legislatiTe  body,  unless  the 
contrary  appears. 

2.  The  Interpretation  of  the  eonstitatlonal  ex- 
emption from  taxation  as  not  extending  to  any 
other  manafactnrer  of  fomitwe  than  of  wood 
is  adhered  to. 

(SyllabDS  by  the  Conrt) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Walter  Bycn  Sommerrllle,  Judge. 

Action  by  llie  Crescent  Bed  Oompsuy,  Lim- 
ited, against  Qie  dty  of  New  Orleans  and  oth- 
ers. Judgment  for  dlefendants,  and  plaintiff 
appeals.  Affirmed. 

William  Stirling  Parkeraon,  for  appellant 
Frank  Bartlett  Thomas,  Asst  City  Atty.,  for 
appellee  dty  of  New  Orleans. 

PROVOSTT,  J.  Twelve  years  ago  this 
court  Interpreted  the  constitutional  exemption 
from  taxation  as  not  extending  to  any  other 
manufacturer  of  furniture  than  of  wood. 
Gast  T.  Board  of  Assessors,  43  La.  Ann.  1104, 
10  South.  184.  From  that  time  to  this  that 
Interpretation  baa  been  acqiriesced  in  and  act- 
ed upon  by  tbe  business  community  and  by 
the  revalue  officers.  In  this  Interval  tbe  con- 
stitutional convention  of  180S  has  met  and. 
re-enacted  without  change  In  word  or  punctua- 
tion the  provision  thus  Interpreted.  Now  at 
this  late  day  the  plalntifr  asks  this  court  to 
change  thla  Interpretation  and  extend  the  ex- 
emption to  manufacturers  of  "Iron  furniture 
and  wooden-frame  springs."  The  rule  is  that 
when  an  act  or  part  thereof  that  has  received 
a  Judicial  interpretation  Is  re^nacted  In  the 
same  terms,  that  construction  must  be  consid- 
ered to  have  the  sanction  of  the  legislative 
body,  unless  the  contrary  appears.  Am.  & 
Eng.  Ency.  of  Law  (Ist  Ed.)  vol.  23,  p.  370; 
State  T.  Brewer,  22  La.  Ann.  273;  Globe 
Lumber  Co.  v.  Clement,  S4  South.  595,  110 
La.  438;  State  ex  rel.  Da  Fonts  t*  Board  of 
Assessors,  35  La.  Ann.  660k 

Jndgi&ent  affirmed* 


cm  L*.  US) 

No.  14,187. 

aOVAN  T.  NSW  ORLEANS  ft  C.  B.  O0.« 
(Supreme  Court  of  Louisiana.  June  22,  1903.) 

INJDRT  TO  BUPLOYfi-CONTBIBUTOBT  NEOLI- 

-  aSNCB. 

L  Well  aware  of  the  situation  of  Iron  posts 
located  near  the  electric  car  track,  and  to 
which  were  attached  the  wires  supporting  the 
troller,  and  required  to  keep,  aud  keeping,  no* 
tice  posted  in  his  car  eiving  warning  to  keep 
heads,  arms  and  body  Inside  the  car,  and  oth- 
erwise warned  by  bis  employers  of  the  dang^ 
Incident  to  bis  employment,  and  no  dnty  beuiff 
required  of  bim  calling  for  such  act  on  his 
part,  a  conductor,  nevertheless,  thrust  his  head 
and  neck  ont  of  one  of  the  windows  of  the  ear 
and  wM  struck  by  one  of  the  poets  distant 
eleven  Inches  from  the  outside  of  the  window 
of  the  passing  car.  Tbe  car  tracks  and  poets 
bad  been  located  pursuant  to  directions  of  the 
City  Ett^neer  wbo  had  autbffldty  in  the  matter. 

ifflid— No  recoveiy  tor  damages  legally  poaat 
ble. 

(Syllabus  by  Hie  Court.) 

Appeal  from  Cttvil  District  Conrl;  Parldk 
ot  Orleans;  Fred  D.  King,  Judge. 

Action  by  Widow  Heniy  Govan  against  tiw 
New  Orleans  &  CarroUton  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  mj^ 
peals.  Affirmed. 

Henry  Cblapella  and  WHUam  Joseph  For* 
mento,  for  appellant  Dart  &  Ewnao,  tor 
appellee. 

BLANCHARD,J.  Tbe  plaintiff  Is  tbe  wid- 
ow of  Henry  Govan,  whose  deatb,  whUe  la 
tiie  SOTTlce  of  defendant  company,  Is  tbe 
occaalon  of  this  suit 

She  sues  In  her  own  behalf  and  tbat  of  her 
minor  child,  for  whom  sbe  Is  tutrix. 

She  dabns  910,000.00  damages  for  tbe  km 
of  husband  and  father,  and  another  |10^- 
000.00  on  account  of  the  pidn  and  agony  It  In 
alleged  he  suffered  from  bis  injuries  preced- 
ing his  death. 

The  defense  Is  denial  of  negligence  on  put 
of  the  company  and  tiie  averment  that  tbe 
death  of  Govan  was  doe  to  bis  own  negli- 
gence and  carelesaness. 

Tbe  court  below  sustained  this  defease 
and  plaintiff  appeals. 

The  salient  facta  of  tbe  case,  as  gatliered 
from  tbe  record  are}— 

The  dead  man  was  condnctor  Mi  Oar  No. 
68  of  the  Canal  and  Claiborne  streets  line  of 
electric  cars  In  tbe  btty  of  New  Orleaas. 

He  bad  beea  conductor  on  tbat  particular 
car  three  months,  and  bad  been,  all  told,  la 
tbe  sOTlce  of  tbe  Company  as  oondnctoc 
on  its  cars  for  three  years.  His  record  of 
service  was  good.  He  was  about  40  yeaxs 
of  age. 

Claiborne  Street  runs  at  xlSbt  an^es  with 
Canal  Street  and  a  car  coming  ont  ot  Clai- 
bome  Into  Canal  turns  towardi  the  rlvw, 
which  Is  distant  about  a  mile  fiom  where  tbe 
two  streets  connect 

Tbe  tracks  of  tiie  railway  an  laid  <m  tbe 
neutral  ground  in  tbe  center  of  Canal  ntieuC. 
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with  the  roadway  of  the  street  on  either  side. 

The  track  on  the  upper  side  of  the  neutral 
ground  Is  tilie  one  used  by  the  cars  going  out 
of  Claiborne  Street  and  up  Canal  Street  to- 
wards the  rlTcr.  Near  the  river,  or  at  the 
head  of  Canal  Street,  a  half  circle  la  de- 
scribed and  the  cars  go  bacK  down  Canal 
Street  to  Claiborne  Street  on  the  track  locat- 
ed on  the  lower  side  of  tilie  neutral  ground. 

▲  line  of  iron  posts  extended,  at  the  time 
of  the  accident,  from  Claiborne  Street  along 
Canal,  and  to  these  posts  were  attached  the 
wires  which  BiqwoTted  the  troUeyB  OTer  the 
tracks. 

These  posts  were  placed  at  the  edge  of  the 
neutral  groond.  Just  as  far  away  from  the 
outside  rail  of  the  tracks  as  it  was  pos'slble 
to  place  them  without  putting  them  Into  the 
roadway  of  the  street. 

They  were  so  placed  under  the  direction  of 
the  City  Engineer,  who,  by  authority  of  the 
City  Council,  supervised  the  laying  of  the 
tracks  of  the  railway  under  the  franchise 
grant  made  to  the  Company  by  the  City. 

These  posts  had  been  standing  in  tliat  posi- 
tion for  five  years  prior  to  the  accident,  or 
two  years  before  Govan  «atered  the  service 
of  the  Company. 

So,  that  he  had,  as  conductor  of  cars,  nm 
along  Canal  Street,  with  the  posts  thus  pla- 
'oed,  a  period  of  three  years  prior  to  his  death. 

Each  car  of  the  line  passed  along  Canal 
Street  twenty-eight  times  a  day.  Multiplying 
the  number  of  days  going  to  make  up  three 
years  by  28,  and  we  have  over  thirty  thou- 
sand as  the  number  of  times  Govan  had 
passed  along  those  posts.  If  he  ran  his  car 
each  day  of  the  three  years. 

But  allowing  for  sickness  and  days  off.  It 
la  safe  to  say  he  had  passed  along  by  them 
eomething  like  twenty-flve  thousand  times. 

He,  thus,  had  knowle<^  of  the  exact  lo- 
cation of  the  posts  with  reference  to  proxlnr- 
ity  to  the  car  tracks  and  proximity  to  the 
passing  cars. 

In  the  cars  on  the  line  In  question  was 
kept  posted  a  placard  headed  "Warning,"  the 
top  line  of  which  read:— "Keep  your  bead, 
arms  and  body  inside  of  the  car." 

And  It  is  shown  that  the  higher  o&cMu 
of  the  road  always  warned  conductors  and 
motomeera  of  the  dai^ers  Incident  to  their 
pOBltlons. 

About  5:80  p.  m.  on  June  26, 1890,  Oovan's 
car  was  going  up  Canal  Street  When  near 
the  head  of  the  Street,  with  the  car  going  at 
a  good  rate  of  speed,  for  some  reason  not 
flbown  with  certainty,  Oovan,  standing  at  the 
second  window  from  the  front  of  the  car,  on 
the  np-town  aide  of  Canal  Street,  throat  his 
bead  and  neck,  and  evidently  the  uppet  part 
of  liis  body,  out  of  the  window. 

WbUe  In  this  position  the  left  side  of  his 
bead  cnme  In  contact  with  one  of  the  iron 
posts  heretofore  described,  with  the  result 
tbat  his  skull  was  fractured  by  the  blow. 
He  lingered  a  few  days  and  died. 

The  blow  rendered  him  immediately  un- 


conscious and  he  hung  suspended,  with  half 
his  body  out  of  the  car  window,  his  head  and 
hands  down. 

The  motorneer,  hearing  the  "thud"  of  the 
blow,  looked  around,  realized  the  situation, 
applied  his  brakes  and  brought  the  car  to  a 
speedy  stop. 

There  -were  no  passengers  to  the  car  at  the 
time.  The  motorneer,  with  the  assistance  of 
others,  lifted  the  unconscious  conductor  from 
the  window  and  laid  him  within  the  car. 

The  distance  from  the  center  Une  of  the 
car  to  the  post  was  five  feet 

The  distance  from  the  outside  of  the  car 
at  the  window  Une  to  the  near^  point  of 
the  post  which  did  the  damage  was  eleven 
inches. 

RuUng—  In  thus  projecting  his  head,  neck 
and  upper  party  of  body  out  of  the  wtodow, 
In  spite  of  the  warnings  given  and  to  spite 
of  his  knowledge  of  the  location  of  the  posts 
to  the  matter  of  their  proximity  to  the  pass- 
ing cars,  the  conductor  was  guilty  of  that 
degree  of  heedlessness  and  nes^lgence  which, 
under  the  well  estoblisbed  role  ct  JorlspniT 
dence,  bars  his  recovery. 

The  railway  company  laid  Its  tracks  and 
put  the  posts  sopporttog  its  trolley  wires 
where  directed  to  do  so  by  the  City's  engi- 
neer, who  had  a  controlUng  voice  to  the  mat- 
ter. 

But  if  the  Company  were  at  fault  and  the 
tracks  and  the  posts  might  have  been  laid 
and  placed  so  as  to  have  allowed  of  a  greater 
space ,  between  passing  cars  and  the  pwta, 
the  conductor  had  such  knowledge  of  the 
situation,  was  so  well  aware  of  the  danger 
attendant  upon  putting  his  head  out  of  the 
wtodow,  that  his  act  In  dotog  so  must  be 
held  to  have  been  gross  carelessness  and  the 
proximate  cause  of  his  Injuries  and  death. 

The  Company  required  of  him  no  duty 
which  called  for  such  act  on  his  part.  His 
death  by  collision  with  the  post  was  the  re> 
suit  of  his  own  fault 

So  found  the  trial  Judge  and  we  cannot  but 
approve  his  finding. 

Judgment  affirmed. 


(Ill  La.  129) 

No.  14,979. 
STATE  V.  CUETIN. 
(Supreme  Court  of  Lonialana.   Dec.  14,  1003.) 

ROBBERY— INDICTMENT. 

1.  The  charra  that  the  accoBed  "willfully  did 
attempt  to  rob  from  the  person  of  one  Mrs. 
A.  B.  the  sum  of  two  dollars  and  fifty  cents, 
and  one  pocketbook,  of  the  value  of  fifty  cents, 
lawfal  cnrrency  of  the  United  States,  of  the 
goods  and  chattels  of  A.  B.,  thrustiog  his 
haud  Into  the  pocket  of  the  said  Mrs.  A.  B.." 
is  in  the  language  of  the  statute,  aod  is  suffi- 
cient  Rev.  St  «  811. 

(Syllabus  by  the  Court) 

Appeal  from  Criminal  District  Court  Par- 
ish of  Orleans;  Frank  D,  Chretien,  Judge. 

T  1.  Sm  iDdictment  and  Informatlos,  vol.  27.  Oont. 
DlS.  I  m;  Robberjp,  voU  «,  C«nt.  Ug.  |  U. 
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Sidney  Cortln  waa  convicted  of  toVbery, 
and  ai^»ealB.  Affirmed. 

Edward  S.  WMtaker,  for  appellant.  Wal- 
ter Ouion,  Atty.  Gen.,  Chandler  C.  Lnzen- 
berg,  Dlfit  Atty.,  and  Samuel  A.  Aioatg<Hn- 
ery,  Asat  Diat  Atty.  (Lewla  Gulon,  of  coun- 
ael),  for  the  Stateu 

MONROB.  J.  This  case  has  been  submit- 
ted without  argnment.  and  no  briefs  have 
been  filed.  We  find  In  the  record  a  motion 
In  arrest  of  Judgment,  In  which  It  Is  said 
that  the  information  upon  which  the  defend- 
ant was  convicted  is  defective  on  Its  face, 
in  that  it  charges  the  defendant  with  having 
"assaulted  Mrs.  W.  B.  Livaudals  with  intent 
to  rob  her  of  two  dollars  and  a  pocketbook, 
the  property  of  Mr.  w.  B.  Livaudals,"  which 
is,  in  effect,  to  charge  htm  with  an  assault 
upon  one  person  with  intent  to  rob  another. 

The  information  charges  that  the  defend- 
ant wlllfnily  "did  attempt  to  rob  from  the 
person  of  one  Mrs.  W.  E.  Livaudals  the  sum 
of  two  dollars  and  fifty  ceata,  lawful  cur- 
rency of  the  United  States,  of  the  goods  and 
property  of  W.  B.  Llvaudaifl,  by  thrusting 
his  band  Into  the  pocket  of  the  aaid  Mrs. 
W.  E.  Llvandais." 

This  la  In  the  language  ot  the  statute^  ana 
la  auffident.  Rev.  St  f  SIX. 

Judgment  affirmed. 


(lU  La.  130) 


No.  14,492. 


BflBRGHANTS*  A  FARMERS'  BANE  T. 
B.  GAIRARD.  FILS.* 

(Sn^eme  Court  of  Lonldana.  June  22,  19080 
SALS-^OTION  FOR  PRICB-PARTIBS. 
1.  A.,  president  of  a  bank,  and  B.,  having 
agreed  to  bay  a  bar^  toad  of  staves  for  their 
joint  account,  and  B.'a  check  for  the  purchase 

Srtce  having  been  paid  by  the  bank,  under  the 
Irection  of  A.,  and  charged  to  the  account  of 
A.  &  B.,  and  the  barge  having  thereafter  been 
consigned  to  a  dealer  in  another  place  by  B., 
who  was  folly  authorized  by  A.  to  dlspoae  of 
it,  and  the  dealer  having  settled  with  B.  for 
the  price  ot  the  staves,  the  bank  has  no  stand- 
ing to  recover  sodi  price  from  the  dealer. 
(Syllabus  by  the  Oonrt) 

Appeal  from  ClTil  Dtetrlet  Oourt,  Fariata 
ef  Orleans;  Thomaa  0.  W.  ElUa,  Judge. 

Action  by  the  Merchanta*  A  Farmers*  Bank 
against  B.  Galrard,  Flls.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Boatner,  Dodda  &  Boatner,  for  appellant. 
Dart  ft  Keman,  for  -appellee. 

MONROE,  J.  Plaintiff  alleges  that,  acting 
through  Ivy  I.  Davis,  It  sold  and  delivered  to 
defendants,  a  firm  domiciled  at  Marseilles,  in 
France,  and  represented  In  New  Orleans  by 
J.  F.  Lafont,  30,000  pipe  staves,  contained  in 
the  barge  B.  &  D.,  that  Lafont  paid  flOO  for 
towage,  and  that  there  is  still  due  (4,900. 
with  interest,  for  which  It  praya  Judgment 

•RetasariDS  d«al«d  Jaatury  8,  UOi. 


The  answer  la  a  general  denlaL 
The  facts,  as  we  find  them  from  the  eri- 
dence  in  the  record,  are  afl  followa:  In  June, 
1898,  Ivy  I.  ttavla  entered  into  a  contract 
with  J.  F.  Lafont  agent  at  New  Orleans  ot 
B.  Galrard,  Flla,  of  UarsetUes,  whereby  he 
agreed  to  deliver,  within  the  following  12 
montba,  1,000,000  pipe  staves.  In  th^  conrae 
of  the  execution  ot  this  contract  Lafont  ad- 
vanced money  to  enable  Davis  to  get  tiie 
stavea  out,  and  the  advances  were  at  all 
tlmea  In  wcoas  of  the  deliveries.  In  the 
spring  ot  18M,  LafOnt  made  contracts  for 
freight  room  on  certain  sailing  vessela  for  a 
very  large  number  of  rtaves  which  Davis 
was  to  furnish,  and  Davla  bad  collected  a 
portion  of  them  In  barges,  at  Monroe  and 
elsewhere,  and  had  contracted  for  the  tow- 
age of  a  certain  number  of  baiyea  to  the 
city  ot  New  Orteana.    It  seema.  howera, 
thal^  by  reason  of  accident  or  otherwise,  be 
did  not  have  aa  many  staves  as  woe  needed 
by  Lafont  or     many  barges  as  he  had  con- 
tracted ttf  pay  towage  for,  and  he  therefore 
negotiated  for  the  purchase  of  a  barge  load 
of  staves  belom^ng  to  C.  B.  Wharton,  who 
was  represoited  In  the  transaction  by  W.  M. 
Grew.  Not  having  the  cash  required,  which 
was  something  over  (8,100,  he  called  upon 
hia  hrother^In-law,  B.  B.  Blanks  (iwesldent 
of  the  plaintiff  bank),  with  whom  he  was 
otherwlBe  connected  In  Inislnees,  and,  it  be- 
ing agreed  that  the  staves  should  be  bought 
for  their  jtdnt  account  Davis  gave  his  ebetik 
tor  the  amount  of  the  price,  which,  by  the 
direction  of  Blanks,  ms  paid  by  the  bank 
and  charged  to  the  account  ot  Blanka  &  Da- 
vis. Thereafter  Davie  Informed  Lafont  that 
he  hada  barge  load  of  stares  In  whldi  Blanks 
was  Interested,  but  which  he  could  deliver  on 
his  contract  provided  enongh  money  was  ad- 
vanced to  covCT  that  Interest  or  to  "disinter^ 
est*  Blanks,  and  Lafont,  who,  for  some  re»- 
Bon  of  his  own,  objected  to  having  any  direct 
dealings  wldi  stave  dealers  Ui  Monroe, 
agreed  to  advance  the  amount  required  for 
that  purpose  by  honoring  DavW  draft  Qiece- 
for,  witii  Mil  of  lading  attached,  for  the 
barge  In  question.  Daria,  accordingly,  drew 
on  Lafont  for  (1,953.78,  the  bUl  of  lading 
was  attached,  the  draft  waa  paid,  and  the 
barge  was  dollrered  to  Latent,  with  some  10 
or  11  other  baizes,  which  were  ddlvoed  un- 
der Davia'  contract  A  few  weeks  aftw- 
wards,  however,  Davis  gave  Blanks  an  order 
on  Lafont  requesting  the  latter  to  setOe 
with  Blanks  toe  the  batge  in  question,  wtaliA 
Lafont  refund  to  do,  on  the  ground  that  he 
had  ahready  settled  with  Dn^s,  and,  some  18 
mcmths  later,  tUs  suit  was  brought  by  the 
Merchants'  A  B^rmen^  Bank,  aasertin^  as 
has  been  stated,  tiiat  It  was  the  vendor  of 
the  staves. 

In  s1^)port  of  this  pretension,-  Davis  teati- 
fles  that  when  the  berge  waa  twing  unloaded 
be  told  Lafont  that  It  b^oi^ed  to  the  bank, 
and  Blanks  testifies  that  it  had  been  ple^^ed 
to  the  bank  to  secure  the  mon^  advanced 
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to  pay  the  check  glren  by  Davts  for  the 
parchaBe  price,  and  that  the  bank  had  taken 
possession  by  placing  a  watchman  on  the 
barge  whilst  It  was  lying  ta  the  Ouachita 
riTer,  at  Monroe. 

Davis  also  swore,  howoTer.  that  he  never 
gave  the  draft  for  $1,953.78.  the  Blgnature  to 
which  was  subsequently  admitted,  and  the 
payment  of  which  1b  proved,  and  he  made 
other  statements  which  were  equally  errone- 
ous. And  his  testimony  to  the  effect  that  he 
told  Lafont  that  the  bank  owned  the  staves 
is  at  variance  with  all  the  facts  of  the  case, 
and  Is  flatly  contradicted  by  Lafont,  who 
swears  that  the  bank  was  never  mentioned. 
As  to  the  testimony  of  Blanks,  neither  the 
books  of  the  bank  nor  anything  else,  in  writ- 
ing. Indicates  any  pledge  of  the  staves.  On 
the  other  hand,  the  books  of  the  bank  show 
that  the  wages  of  the  watchman  were  char- 
ged to  Blanks  &  Davis,  and  Blanks  testifies 
that  he  authorized  Davis  to  bring  the  staves 
In  question  to  New  Orleans  and  to  sell  them 
to  whomsoever  he  pleased.  It  Is  admitted 
that  the  order  from  Davis  which  Blanks  pre- 
sented to  Lafout  was  In  favor  of  Blanks,  In- 
dividually, and  It  Is  not  ^«tended  that  he 
professed  to  r^resent  the  bank  when  he 
presented  it. 

Beyond  this,  after  the  staves  In  question 
had  been  shipped  abroad  by  Lafont;  and  aft- 
er he  had  refused  to  honor  Davis*  order, 
that  he  shoatd  settle  with  Blanks  for  them, 
he  paid  Davis,  on  his  contract,  some  |1B,000 
or  $20,000.  and,  later  still,  he  had  a  settle- 
ment with  Davis,  in  which  the  latter  gave 
his  note  for  some  $8,000,  In  recognition  of  a 
balance  for  that  amount  found  to  be  due  by 
him,  and  Davis  said  nothing  about  the  staves 
for  the  price  of  which  this  action  is  brought. 
In  view  of  these  facts,  we  are  of  opinion 
that  the  judgment  appealed  from  rejecting 
the  plalntlfTs  demand  ta  correct,  and  It  Is 
accordingly  affirmed. 


OU  La.  US) 

No.  14,810. 

BAILROAD  COMMISSION  OF  LOUISI- 
ANA V.  KANSAS  CITY  SOUTH- 
BBN  BT.  CO. 

(Supreme  Court  of  Louisiana.   Nov.  SO,  1003.) 

RAILROAD  COHHISSION— POWERS  —  ABANDOK- 
HRNT  OF  BPUR  TRACK— ORDER  PORBIDDINO 
SEUOVAL-NOTICB— FINE— EVIDENCE. 

1.  The  case,  aa  made  op,  includes  all  the  Is- 
sues needful  to  decision.  The  court  decides  all 
the  Issues  presented  as  it  would  have  decided 
wlgiually  If  the  ease  bnra^t  In  East  Baton 
Bouge  bed  not  been  dismissed: 

2.  The  commission  can  prevent  the  removal 
or  abandonmeot  of  a  spur  already  established 
which  Is  in  use,  and  In  the  use  of  which  the 
public,  or  any  part  thereof,  have  an  interest. 

3.  Under  tlie  power  conferred  by  article  284 
of  the  Constitution  on  the  commission,  author- 
ity is  vested  In  that  body  to  make  reasonable 
and  Just  regulations  to  goTem  and  regulate 
railroad  tariff.  Under  this  authority,  it  has 
the  power  to  order  that  a  spur  or  switch  be  not 
removed,  subject  to  review  by  the  court. 


4.  Defendant  had  received  at  least  construc- 
tive notice  of  the  order  of  the  commission. 

6.  The  commission  may  assess  a  penalty  tor 
violation  of  any  of  its  orders,  subject  to  tha 
final  action  of  the  court,  which  the  law  pro- 
vides In  order  to  give  It  pn^er  sanction  and 
force. 

6.  The  commission  has  the  poww  to  make 
Its  orders  executory  after  reasonable  notice 
has  been  given  to  parties  coucerned. 

7.  The  court  review  the  action  of  the  com- 
mlasioD,  and  hold  that  the  spur  in  questkm 
was  not  in  such  use  as  rendered  It  improper* 
under  the  circumstances,  to  remove  It. 

(Syllabus  by  the  Court) 

Action  by  the  Bailroad  Commission  of 
Louisiana  against  the  Kansas  City  South- 
em  Railway  Company.  Judgment  for  defend- 
ant was  affirmed  by  the  Court  of  Aweal,  and 
plaintiff  applies  for  certiorari  or  writ  of  re- 
view. Affirmed. 

Walter  Gulon,  Atty.  Qm.  (H.  T.  Liverman 
and  Lewis  Gulon,  of  counsel),  for  applicant 
Alexander  &  Wilkinson,  for  respondent 

BBEAUX,  J.  Plaintiff  Imposed  a  fine  of 
$1,000  upon  defendant  for  violating  one  of 
its  orders,  which  fine  plaintiff  seeks  to  coH- 
lect,  and  defendant  declines  to  pay. 

After  the  fine  had  been  Imposed,  plalntUf 
instituted  this  suit  against  defendant  In  tha 
district  court  for  the  Twelfth  Judicial  Dis- 
trict, parish  of  De  Soto,  for  Its  collection. 

The  order  to  which  we  have  Just  referred* 
and  which  plaintiff  avers  has  been  violated, 
is  dated  May  25,  lOOa  A  part  of  this  or- 
der, pertinent  to  the  issues  here,  reads:  "No 
switches  or  spurs  now  In  use  In  this  state, 
shall  be  removed  or  abandoned  without  the 
consent  of  this  commission." 

TbQ  defendant  In  this  suit  now  before  us 
for  review  appeared  and  alleged.  In  sub- 
stance, that  the  commission's  order  (we  win 
hereafter,  for  the  sake  of  brevity,  use  the 
word  "commission"  for  plaintiff,  and  the 
words  "railway  company"  for  the  defendant) 
did  not  come  to  defendant's  knowledge  un- 
til after  the  removal  of  the  spur  track;  that 
the  commission  Is  without  authority  or  power 
to  compel  it  (defendant)  to  keep  up  a  track 
where  there  Is  no  necessity  for  such  a  track; 
that  the  spur  track  was  not  necessary,  and 
caused  useless  expense;  that  the  order  In 
question  Is  unreasonable,  unconstitutional, 
and  unjust;  that  the  plaintiff  overlooks  the 
necessity  of  observing  due  process  of  law. 

We  will  here  state  that  the  railway  com- 
pany had  brought  suit  against  the  commlft- 
slon  Id  the  parish  of  East  Baton  Houge, 
the  domicile  of  the  commission.  This  suit 
now  before  us  for  decision  was  brought  a 
short  time  afterwords  in  the  parish  of  Oe 
Soto. 

In  the  suit  Instituted  In  the  parish  of  East 
Baton  Rouge,  the  district  court  found  that 
defendant's  plea  of  lis  pendens  had  been  well 
taken;  that  the  suit  was  between  the  same 
parties,  growing  out  of  the  same  cause  of 
action.  That  court  said:  'The  Attorney 
(General  concedes  the  right  of  the  Kansas 
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CItr  Sonthem  Ballway  Oompany  to  urge  the 
Mme  matters  of  defense  against  the  suit 
brought  In  De  Soto  parish  for  the  collection 
of  the  fine."  The  suit  In  Bast  Baton  Rouge 
was  dismissed.  From  the  decree  dismissing 
this  suit,  an  appeal  was  taken  to  this  court. 

The  decision  of  the  lower  court  was  con- 
firmed, on  the  theory,  In  view  of  the  pleadings 
and  argument  io  the  cas^  that  the  rights 
of  all  parties  concerned  would  be  protect- 
ed—would be  heard  and  passed  upon  In  the 
one  suit  In  De  Soto  perish. 

The  parties  then  took  up  the  case  for  trial 
In  the  parish  of  De  Soto.  It  was  tried,  and 
the  Judgment  was  rendered  In  favor  of  the 
defendant  and  against  plaintiff,  rejecting 
pialntifTs  d^and.  The  Judge  of  the  district 
court  In  the  suit  In  De  Soto  held  tlut  the 
commission  had  no  authorltj  to  Impose  a 
fine,  because  the  spur  waa  not  located  at  a 
station.  An  appeal  was  taken  from  the 
Judgment  to  the  Court  of  Appeal  (Ftrst  CSr- 
cult).  Tliat  court  affirmed  the  Judgment  ren- 
dered bj  the  district  court  Well-considered 
oplaiona  were  filed  both  on  Oie  original  faear^ 
Ing  and  on  rehearing  in  the  Court  of  AppeaL 

In  the  first  decision  on  appeal  before  the 
circuit  court,  It  was  held  substantially  as  will 
be  shown  by  the  following  summary:  Ttiat 
the  commission  baa  authority  to  adopt  or- 
ders to  prevent  the  removal  of  spur  tracks 
used  by  the  public;  that  the  company  did  not 
have  actual  notice  of  the  order  of  the  27th 
of  Bfay,  1900,  to  which  we  have  before  re- 
ferred, hvt  that  it  had  constmctlve  notice; 
The  court  also  held  tha^  in  the  abamce  of 
CfMistitntlonal  reatrlctlons,  legislation  may 
provide  that  a  statoto  take  effect  from  its 
passage;  that;  as  there  was  no  conatitntional 
restriction  as  to  the  commission.  It  was  l^al 
(Or  that  commission.  In  the  absence  of  a 
prohibitory  statute  or  constitutional  limita- 
tion, to  make  othOT  ordinances  operative 
from  the  date  of  their  passage. 

^vlng  concluded,  as  above  mentioned, 
that  the  order  was  l^al  and  bad  been  proi>- 
erly  ^mulgated,  the  Court  of  .^ipeal  then 
t0(A  up  the  question  whether  there  was  ne- 
cessity to  retain  the  spur  where  It  wa^  and 
upon  that  pctot  held  that  the  question  had 
novo*  been  taken  up  by  the  commlstitm  for 
decision;  that  it  had  declined  to  hear  the 
defendant;  that  the  commission  should  have 
passed  upon  the  question  of  the  right  of  the 
removal  vel  non,  and  should  not  have  Impos- 
ed the  fine  for  a  violation  of  Ita  order  with- 
out first  hearing  the  ground  urged  by  tbe  de- 
fendant In  answor  to  Uie  rule  why  It  should 
not  liave  been  fined. 

The  Court  of  Appeal  sajv  that;  without 
canvaaaing  all  the  evidence.  It  has  no  hesl- 
taUon  In  sanctioning  tbe  contention  of  the 
defendant  that  there  was  no  necessity  for 
this  spur;  that  It  bad  swved  the  purpose 
for  which  It  had  been  constructed.  The 
court  also  found  that  the  Constitution  has 
not  conferred  on  the  commission  the  power 
tp  try  and  fine  oorpuratlonB  tot  tbe  violation 


of  its  ord«-s;  that  the  exercise  ct  sndi  » 
power  would  be  a  quasi  Judicial  function  on 
the  part  of  this  commission,  which  la  not 
sanctioned  by  the  organic  law. 

There  was  an  application  tor  a  rehearing 
made  before  tbe  Court  of  Appeal.  In  refus- 
ing the  application  for  a  rehearing,  tbe  organ 
of  the  court  adhered  to  the  views  expressed 
In  tbe  original  opinion.  His  associate  wrote 
an  opinion  In  which  he  atated  that  he  did 
not  c<Hicur  with  the  view  that  the  commis- 
sion has  a  legal  right  or  authority  to  as- 
sume Jurisdiction  over  spurs  and  switches 
constructed  by  railroad  companies,  when  not 
located  at  sections.  He  concurred  in  the  de- 
cree. The  plalntUt,  the  commission,  then  filed 
a  petltlott  for  a  writ  of  certiorari  or  review. 

The  commission  complains  here  that  after 
the  court  held  that  plaintiff  had  tbe  power 
and  authority  to  mak^  enter,  and  promulgato 
the  order  directing  that  no  swltehea  should 
be  removed  without  the  consent  ot  plaintiff 
it  went  further,  and  bold,  erroneously,  that 
defendant  bad  tbe  right  to  set  all  ite  de- 
fenses in  the  suit  instituted  In  De  Sota  Tlie 
commission  further  urges  that  the  court  err- 
ed in  not  holding  that  defendant  Iiad  actual 
notice  of  the  order  of  May  25,  1900,  ^hiblt 
ing  tbe  removal  or  abandonment  ot  switches 
and  spur  tracks;  tbat  tbe  court  erred  In  en- 
tering np<m  an  Inquiry  as  to  whether  the 
spur  In  question  was  necessary  for  flie  nse 
and  benefit  of  the  public;  that  tbe  court  or- 
ed  in  holding  that  the  commlsdon  had  ue 
anthwltar  to  enter  the  fine  imposed,  because 
tbe  Constitution  had  not  conferred  upon  the 
commission  the  power  and  right  to  try  and 
fine  corporattona  for  violations  of  Its  ordera 
and  dedslons,  and  further  erred  In  finding 
that  the  Constitution  ct  the  stete  of  Louis- 
iana bad  not  given  to  the  oonuiisslon  the 
power  to  fine;  that  its  powers  and  decitftms 
had  been  violated. 

We  have  found,  with  reference  to  Uie 
facts,  that  the  apur  in  question  la  located 
about  4  miles  tram  the  town  of  Mansfield, 
and  about  2  miles  from  the  statlcHi  at  Tren- 
ton; that  this  spur  meuured  190  feet  la. 
lei^th;  that  it  was  Intended  orl^nally  to 
receive  more  particularly  the  lumber  ot  a 
sawmill  to  which  It  was  laid;  that  the  aaw^ 
mill  waa  destroyed  by  fire  since. 

The  cost  of  construction  of  this  spur  waa 
about  9300,  and  ot  Its  maintenance,  annually, 
about  984.  We  also  found  that  the  «der  not 
to  ranove  the  apur  before  referred  to,  dated 
May  25,  1900^  was  published  In  the  Batcn 
Rouge  Advocate  on  tbe  27tb  day  of  May. 
1800,  and  on  June  13th  following  the  sqpuc 
was  removed. 

It  appears  that  on  June  12th  Mr.  B.  Q, 
Marshall  made  complaint  as^lnat  the  defen^^ 
an^  setting  fwth  that  there  was  necessi^ 
for  the  spur  which  defendant  was  preparing 
to  remove,  and  asked  that  defendant  be  n> 
strained. 

The  commission  Issued  a  rule  against  da- 
fendant  to  show  cause  on  the  2Stb  of  Jum% 
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1900,  at  Baton  Rouge,  wh;  It  ibonld  not  be 
restrained  from  taking  away  this  spar. 

On  this  nile  the  commission  considered 
only  ttie  question  of  Tlolatlou  of  its  order 
vel  non.  It  refused  to  consider  any  otiier  Is- 
sue. It  made  tbe  rule  absolute,  and  Imposed 
tbe  fine  before  mentioned. 

In  our  view,  it  was  proper  to  consider  and 
decide  the  Issues  presented  by  defendant, 
which  had  been  presented  in  the  suit  institut- 
ed in  East  Baton  Rouge,  which  had  been  dis- 
missed at  the  Instance  of  the  commission  on 
tbe  ground  that  they  should  be  urged  in  the 
suit  in  De  Soto.  Ordinarily  suit  should  be 
brought  by  the  complaining  road  at  tbe  domi- 
cile of  the  commission,  but,  if  the  commission 
obtains  an  order  to  transfer  all  tbe  litigation 
to  (me  suit,  It  has  no  good  ground  to  complain 
afterward,  and  to  nrge  that  the  transfer 
should  not  have  been  made,  and  that  the  Is- 
sues presented  In  the  dismissed  salt  cannot 
be  raised  In  the  pending  suit 

We  think  that  the  following  Issues  grow 
out  ot  the  case  as  properly  made  up  in  tbe 
district  court,  under  the  ruling  of  which 
plaintiff  complains: 

From  that  point  of  Tlew,  we  consider  that 
tbe  following  questions  are  before  us  for  de- 
dilon: 

(1)  Can  the  commission  prevent  the  re- 
moval, or  abandonment  of  a  spur  already  es- 
tablished, under  ths  power  conferred  by  ar- 
ticle 284  of  the  Constitution,  giving  to  the 
commission  authority  to  make  reasonable 
and  Juet  regulations  to  govern  and  regulate 
railroad  tariff  and  service? 

0!)  md  the  defendant  have  actual  notice 
of  the  adoption  and  promulgation  of  the  or^ 
der  of  Hay  25,  1900,  or  cons  tractive  no- 
tice? 

(8)  Was  tbere  necessity  for  this  spar  at  the 
place  where  It  was  prior  to  moving  It  away, 
and,  lastly,  did  the  commission  have  the  au- 
thority to  Impose  a  penalty  for  violation  of 
Its  ordwT 

1.  Returning  to  the  first  question,  we  have 
arrlTed  at  the  conclusion  that  the  oommla- 
Ham  can  prevent  the  removal  or  abandon- 
ment of  a  spur  already  established,  under  the 
power  conferred  artl<de  2M  of  the  (^nstl- 
tutlon. 

The  following  are  our  reasons  for  tbns  con- 
chidlng; 

The  artlele  Jnat  referred  to  nnqoestlonably 
confers  on  the  cmnmlsiion  ttie  power  of  reg- 
ulating the  service  as  between  It  and  tbe 
pubUe.   17  Am.  ft  Bng.  Bney.  trf  law  (2d 

Bd.)  p.  sea 

The  word  "r^nlato"  has  a  broad  meaning. 
We  tUnk  It  budndea  the  power  to  see  to  tbe 
maintenance  of  tbe  main  taick  and  all  ita 
switches  and  spars  as  they  were  at  the  time 
of  taUnir  cbaq;e.  and  the  power  to  ivevent 
any  change  when  msonably.  In  public  In- 
terest no  change  tbonld  be  made. 

Why  abonld  the  power  be  restricted  to  leasT 
Tbe  defendant  la  pleased  to  Invoke  that  part 
•(  tbe  article  In  question  which  aathurlseea 


the  commission  "to  require  all  railroads  to 
build  and  maintain  suitable  depots,  switches 
and  appurtenances  wherever  tbe  aame  are 
reasonably  necessary  at  stations." 

This  relates  to  building  needed  "depots, 
switches  and  appurtenances,"  and  limits  its 
authority,  as  plainly  shown  by  the  words 
quoted.  There  is  no  question  here  of  build- 
ing a  switch,  the  only  question  >elng  wheth- 
er a  spur  should  have  been  removed  or  not. 

When  a  change  la  to  be  made  along  the 
Hue— a  switch  or  spur  to  be  removed— the 
commission  should  be  consulted*  and  Ito  con- 
sent obtained. 

The  power  to  regulate  carries  with  It  full 
iwwer  over  tbe  thing  subject  to  regulation. 
Here  tbe  Constitution  has  placed  tbe  railroad 
and  Its  appurtenances  under  tbe  authority  of 
tbe  commlsBlon. 

This,  we  understand,  was  the  view  token 
by  tbe  coorto  in  passing  upon  words  in  tbe 
Interstate  commerce  act  of  similar  Import  to 
those  in  oar  Constitution  regarding  railroads 
and  their  management,  pbiced  under  a  com- 
mlBsion  in  accordance  with  the  requirement 
of  the  interstate  commerce  act  The  broad- 
est meaning  Is  given  to  the  words  "govern" 
and  "regulate."  Am.  Jk  Bng.  Bnc.  of  Law, 
verbo,  "Interstate  Cmnmerce."  It  follows  the 
thing  to  be  regulated  includes  main  line  and 
side  track  already  laid. 

The  switches  and  spur  In  use  are  part  ot 
tbe  railroad  system.  If  they  can  be  removed 
witbont  tbe  consent  of  tbe  commission  why 
should  not  the  railroad  company  have  equal 
right  to  change  the  direction  of  tbe  main 
track  entirely,  without  consulting  and  obtain- 
ing the  consent  of  the  commission?  Wo  can- 
not see  why  one  should  be  ccmsldered,  nnder 
the  commission,  to  "regulate,"  and  the  other 
not  The  spur  forma  part  ot  tbe  main  line 
subject  to  regulation. 

The  power  to  regulate  authorizes  anpro- 
prlate  order  to  malnteln  the  proper^  in  the 
condition  of  use  In  wblch  it  ahonld  be  kq>t; 
that  Is,  In  a  safe  and  useful  condition. 

The  Intention*  we  take  It,  In  anthorlitng 
the  commission  to  "regulate"  and  "govern**— 
words  of  the  organic  law— was  to  Invest  the 
commission  wltb  sulllclent  authority  to  pre- 
vent the  railroad  ttom  taking  down  and  do- 
ing away  with  any  part  of  Its  road. 

2.  Tbe  question  of  notice  vel  non  received 
by  tbe  defendant  iveaents  another  question 
for  onr  consideration.  Tbere  la  conflict  of 
testimony  regarding  actnal  notice. 

Onr  Brothers  of  the  Court  of  Appeal,  of 
this  notice,  said: 

"Did  tbe  defendant  company  have  actnal 
notice  of  tbe  adoption  and  iwomnlgatton  of 
tbe  order,  or.  If  not  la  it  to  be  held  to  bare 
bad  conatmcdve  notlee  tbereof.  by  reason  of 
Its  publication  In  tbe  aM<Aal  journal  of  the 
commission  fifteen  days  before  the  commls- 
sion  of  tbe  offense  complained  of,  and  made 
tbe  foundation  of  Its  right  of  action? 

*The  evidence  Is  cmifiicting  as  to  the  ac- 
tual notice  to  the  defendant  Mr.  Utobuul 
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one  of  th»  attornerB  for  the  plaintUF,  testi- 
fied that  Mr.  Qreen,  the  saperintendent  of 
tbe  company,  admitted  to  him  that  be  had 
received  notice  of  the  order,  but  had  forgot- 
ten it  Mr.  Barrow,  the  Becretary  of  the 
commission,  teatlfled  to  tbe  same  effect. 

"On  the  other  hand,  Mr.  Wilkinson,  one  of 
the  attorneys  for  the  defendant,  testified  that 
hla  partner,  Mr.  Alexander,  was  the  general 
agent  of  tbe  company,  and  that  they  had 
received  no  notice  of  any  such  order.  The 
superintendent,  Mr,  Qreen.  testified  that  he 
had  not  received  notice  of  the  order. 

"It  is  to  be  noted  that  the  commlBslon 
makes  no  pretense  that  it  had  s^ved  notice 
of  the  order  on  defendant  company  prior  to 
the  removal  of  the  spur,  but  appears  to  rely 
exclusively  on  the  alleged  admlssltHiB  of  the 
Buperintendent  that  he  was  aware  of  the 
order,  and  that  the  same  was  published  in 
its  official  organ  on  May  27,  1900. 

"In  view  of  the  contradictory  and  irrecon- 
cilable evidence  on  this  point,  we  are  not 
prepared  to  say  that  the  company  tiad  actual 
notice  of  the  adoption  of  tb»  order  of  the 
commission." 

We  are  not  inclined  to  attach  impoitance 
to  the  qnoBtlon  of  actual  notice,  for  tbe  neces- 
sity of  actual  notice  did  not  arise  if  tbe  order 
entered  by  the  commission,  to  take  effect 
from  Its  date,  was  legal,  and  the  advertise- 
ment, as  made,  sufficient. 

The  method  of  promulgating  lawa  Is  laid 
down  in  tbe  Constitution.  It  is  held  as 
promulgated  at  the  capital  of  tbe  state  the 
day  of  its  publication,  and  tbrongbout  the 
state  In  20  days  thereafter. 

Without  this  requirement  of  the  promulga- 
tion, the  lawmaking  power  would  have  the 
authority  to  have  laws  considered  as  of  full 
effect  from  tbe  day  they  are  passed. 

The  limitation  of  the  Constitution,  as  re- 
lates to  the  publicity  of  laws,  it  occurs  to  us, 
does  not  Include  the  orders  of  boards  in- 
vested with  powers  of  administration.  These 
orders  are  entered  to  affect  a  particular  in- 
dustry or  class,  and  do  not  suggest  the  Idea 
tbat  they  should  be  promulgated  with  all 
the  forms  and  delays  necessBr^r  when  laws 
are  promulgated. 

Tbe  promulgation  bas  been  held  legal.  In 
well-considered  decisions,  In  cases  where  no 
mode  of  publication  Is  prescribed.  Lapeyre 
V.  United  States.  17  Wall!  199,  21  L.  Ed. 
606;  2  Bose'B  Notes,  p.  133;  8  JRose's  Notes, 
p.  36. 

Here  an  order  for  commencement  of  which 
no  time  Is  fixed  is  (^erative  from  the  date 
that  It  Is  reasonably  made  known. 

None  tbe  less,  promulgation  of  general  or- 
ders should  be  public,  and  ample  time  should 
be  given.  Of  course,  no  one  should  be  taken 
unaware  because  of  failure  to  publish  a  gen- 
eral order.  Tubllclty  is  one  of  the  most  use- 
ful principles  of  our  government.  The  gov- 
erning power  should  even  go  beyond  strict 
requirement  In  order  to  Insure  certainty  that 
1^1  concerned  are  notified. 


8.  Its  orders  had  been  rlolated,  Uie  com- 
mlsdon  Insists,  and  its  right  wa»  absolute 
to  punish  for  the  alleged  violatloD.  The 
commission,  at  the  time  it  ImpoBed  the  91,000 
fine,  confined  the  defense  on  tbe  trial  to  tbe 
one  question,  had  It,  or  not,  removed  tbe 
spur? 

After  an  investigation,  hasty  and  som* 
mary.  we  must  say,  It  concluded  that  it  bad 
been  removed;  and  It  immediately  imposed 
tbe  fine,  without  taking  into  cmBideratlon 
any  of  the  defenses  offered.  Tbe  defense 
was  limited,  as  before  stated,  to  the  violation 
of  the  order,  vel  non.  Nothing  else  was  con- 
sidered. 

In  executing  the  i>roTislons  of  a  new  law. 
the  wisest  may  entertain  different  views,  and 
this  may  account  for  the '  determination  on 
the  part  oi  the  commission  to  teat  its  pro- 
vision without  stopping  to  consider  the  differ- 
ent questions  preceding  the  aasoted  viola- 
tion of  the  order  in  question. 

The  questltm  decided  by  tbe  commission 
was  that  the  spur  had  been  removed.  Of 
course,  this  was  craisldered  in  connection 
with  the  order  which  had  been  issued. 

We  have  given  the  reasonableness  of  the 
orders  qnestlou  at  Issue — our  most  careful 
attention. 

The  business  did  not  Justify  the  mainte- 
nance of  the  Guy  spur.  There  was  no  neces- 
sity for  a  spur  at  the  place,  as  it  was  near 
a  depot  and  a  station.  It  does  not  appear 
that  any  business  has  been  adversely  affect- 
ed by  Its  removal.  The  place  at  which  this 
spur  was  situated  was  not  favorable  to  such 
a  spur.  Situated  where  It  was,  it  was  an 
element  of  danger  to  the  trains  on  the  main 
line. 

The  testimony  of  the  superintendent  upon 
the  subject  does  not  seem  to  have  been  qnea- 
tloned.  It  shows  tbat  this  spur,  by  reason 
of  Its  incline,  is  dangerous  to  cerate,  and 
tbat  Its  Isolation  on  tbe  line  ia  also  a  Berioua 
objection. 

Altogether,  the  testimony  shows  that  the 
spur  was  no  longer  of  any  use.  If  tbe  pub- 
lic or  tbe  shippers  In  the  Immediate  neigh- 
borhood thought  differently,  they  have  not 
taken  the  trouble  to  testify  and  show  tbe 
contrary. 

While  we  do  not  Justify  tbe  violation  of 
any  order  which  tbe  commission.  In  dis- 
charge of  its  functions,  may  deem  proper  to 
make,  we  are  of  tbe  opinion  that,  under  the 
circumstances  here,  there  was  no  ground  to 
inflict  a  penalty  on  the  defendant,  and  tbat 
tbe  order  to  tbat  end  was  absolutely  null. 

4.  Has  tbe  commission  the  right  to  Impose 
a  penalty  for  noncompliance  with  its  order? 
is  another  question  of  importance. 

We  think  that  It  bas  the  right,  as  relates 
to  the  failure  to  execute  orders,  to  determine 
In  what  the  failure  consists;  and  its  extent, 
and  of  assessing  the  amount  to  be  sued  for 
before  any  court  of  competent  Jurisdiction. 
Article  286  of  the  Constitution.  Thus  lea  ring 
the  right  to  recover  the' amount  naaeami^  or 
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any  part  tbffreof.  to  be  paned  upon  by  tb« 
courts.  Altbouffh  the  "commission"  is  em- 
bodied In  tbe  "tabernacle"  (to  quote  a  word 
from  a  decision  before  ns  for  review)  of  the 
ConstltntloD,  and  althoagh  It  has  been  given 
important  functions,  to  the  dlscliarge  of 
which  the  greatest  care  and  attention  stionld 
be  brought,  it  has  not  been  intrusted  with 
judicial  powers  as  relates  to  these  fines;  and, 
as  ther  are  left  to  tbe  courts,  the  commission 
cannot.  In  onr  view,  have  plenary  power  In 
the  premises.  We  rvfer  to  the  An*  which  can 
be  Imposed  under  article  286  of  the  Oonstl- 
tntlon. 

There  is  no  question  here  of  the  article  of 
tbe  Constitution  (So.  284)  regarding  con- 
tempt, and  the  punlshmoit  which  may  be 
inflicted  is  proTided  by  the  law  for  tbe 
district  court" 

In  our  view,  the  proceedings  are  regular 
enough,  save  to  tbe  extent  that  It  decided 
that  defendant  removed  the  spur  without 
cause,  and  save  to  the  extent  that  the  fine 
of  11,000  was  imposed  for  the  asserted  tIo- 
lation  of  tbe  order  of  tbe  2Sth  of  May.  190a 

In  other  respects  the  proceedings  of  the 
commission  are  not  irregular. 

For  tbe  reasona  assigned,  tbe  rule  nial  is* 
sued  at  the  instance  of  plaintiff  Is  recalled 
and  discharged,  applicants  demand  Is  re- 
jected, and  the  decrees  beretofwe  entered  In 
tbe  district  court  and  the  Court  of  Appeal 
an  Efflrmed. 

F80T08XY,  3^  concnxt  In  tbe  decreib 


No.  14,80a 
tflLLBB  T.  UECHB. 


(Supreme  Conrt  of  Loairiana.   Dee.  1<  1003.) 

PJlBBNT  and  CHrLI>~T0RT8  OF  OHILD— UA- 
BIUTT  or  PATHBR. 

1.  The  father  of  a  minor  convicted  of  shoot- 
lug  with  "intent  to  UU"  may  not  be  liable  (de- 
■pite  the  conviction),  for  the  injurious  act  there* 
iQT  committed  by  Us  minor  son.  In  a  dvll  suit, 
nought  after  eonvlctlon,  to  reeoTsr  damages 
from  him. 

2.  While  the  father  may  be  liable  for  the 
wrongful  act  of  his  minor  son  under  article 
2S18  of  the  Olvii  Code,  It  must  be  shown,  hi 
order  to  render  him  liable,  tliat  the  oue  who 
had  a  difficulty  with  the  son  was  not  himself 
at  fault  In  the  trouble  which  resulted  injuii- 
onsly  to  the  claimant  for  damages. 

S.  One  who  avoids  the  law.  makes  no  com- 
idalnt  to  the  antlunities,  who  is  quick  to  meet 
a  minor,  and  the  first  to  resort  to  inaoltiog 
words  and  then  to  blows,  is  not  In  a  position  to 
recover  damages  tor  injuries  which  were  re* 
edved  In  tlie  stmggle  which  ensned. 

(Sylbbus  by  the  Court) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Conrad  De  Balllon, 
Judge. 

Action  by  Molse  Miller  against  Edgar 
Mecbe.  Judgment  for  defoMlant,  and  plaln- 
tllf  appeals.  Affirmed. 

f  1  Sm  Parwt  and  CbOi,  t«1.      OraL  Dig.  1  Ul 


Teazle  ft  Pavy,  for  appellant  Story  & 
Fugb  and  B.  Lee  Oarland,  for  appellee. 

BREAUX.  J.  Plaintiff  Molse  Miller,  asks 
to  recover  of  the  defendant  tbe  sum  of 
$6,201.60;  ¥5,701.50  of  which  are  asserted 
actual  damages  sutiered  by  blm,  and  |600 
of  which  are  claimed  as  exemplary  damages 

Plaintiff  aUeges,  In  substance,  that  he  has 
suffered  damages  to  this  amount  at  the  hand 
of  Homer  Meche,  tbe  minor  son  of  defend- 
ant Edgar  Meche,  by  whom  be  was  shot 
and  severely  wounded. 

Tbe  defendant  In  substance,  sets  forth,  la 
bla  answer  to  plaintiff's  demand,  that  plain- 
tiff was  tbe  aggressor  In  the  difficulty  with 
bis  son  In  which  be  was  shot,  and  tbat  bla 
son  only  sought  to  defend  himself. 

The  case  was  tried  before  the  Judge. 

His  decision  was  adverse  to  plaintiff,  and 
be  dismissed  his  suit  Plaintiff  has  appealed. 

The  action  to  recover  damages  from  tbe 
father  for  the  wrongful  act  of  the  son  was 
brought  under  article  231S  of  tbe  Bevlsed 
Civil  Code. 

It  Is  met  by  defendant  on  tbe  merits. 

There  la  no  question  of  the  want  of  right 
of  action  against  the  father  for  tbe  injurious 
act  of  bis  minor  son. 

Tbe  questions  presented  are  mainly  of  fact 

Many  witnesses  were  examined,  and  differ- 
ent accounts  given  of  the  difficulty  between 
plaintiff  and  defendantTs  son. 

We  will  state,  before  proceeding  further 
with  our  decision,  that  Homer  Meche,  the 
son  of  defendant  was  indicted  by  the  grand 
Jury  for  shooting  with  Intent  to  commit  mur- 
der, and  vraa  brought  before  court  in  a 
criminal  case  against  him,  was  tried  and 
found  guilty,  by  a  petit  jury,  of  shooting 
with  intent  to  kill  the  plaintiff,  and  was 
sentenced  by  the  court  to  two  yean  In  tbe 
I>enltentiary,  In  which  he  li  aerrlng  tb»  sen- 
tence pronounced. 

The  trouble  between  the  two  arose  at  a 
ball  in  tbe  parish  of  Acadia,  and  It  resulted 
In  a  wound  Inflicted  on  plaintiff  which  is 
referred  to  by  one  of  the  attendant  phy- 
sicians as  a  dangerous  wound  from  which  a 
victim  seldom  recovers. 

There  is  a  motion  left  in  the  upper  portion 
of  tbe  arm,  and  n<me  in  the  fweerm. 

There  had  been  bad  blood  between  plain- 
tiff and  defendant's  son  for  some  time. 

The  father  of  the  plaintiff,  and  the  plain- 
tiff himself,  reminded  of  the  minority  of  de- 
fendant's son,  sought  to  restrain  tbe  tatter's 
animosity  (which  had  manifested  itself  in  the 
use  of  intemperate  language)  by  afterward 
sending  messages  to  def«idant  to  see  to  it 
tbat  bla  srai  ceased  ta  be  disagreeable  to 
plaintiff,  and  stop  his  unbecoming  rudeness 
in  this  regard.  This  did  not  btn  tbe  de- 
sired effect 

The  testimony  sbovra  that  peaceful  mes- 
sages afterward  were  changed  to  utterances 
on  both  sides  that  were  of  a  very  unfriendly 
nature.   One  looked  upon  and  spoke  of  tlw 
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otber  an  bis  enemy.  There  was  decided  bad 
blood  on  the  part  of  each. 

On  the  night  at  the  dlfficnlty*  at  a  dance 
glTen  to  a  Tonng  couple  Jnat  ijaarrled,  plain- 
tiff bad  a  loaded  '■qnlrt,"  vhlle  d^endant, 
who  was  In  llqnor,  was  armed  with  a  pistol. 
We  refer  to  the  "qntaf '  to  say  that  Its  poch 
session  at  the  time  by  s^alntlff  Is  scarcely 
conslBtent  wltb  the  position  which  he  songht 
to  maintain  in  the  snlt— that  he  left  bla 
home  expecting  no  tronble  or  difficulty,  un- 
armed, and  with  no  meana  of  defending  him- 
self. 

At  the  dandng  place.  Intended,  doobtless, 
to  be  agreeable,  bnt  marred  by  the  difficulty 
In  question,  the  son  of  the  defendant  came 
out  of  tbe  body  of  the  house  to  the  gallery. 
On  seeing  plaintiff  he  said  that  be  was  mas- 
ter of  Us  enemies,  and  made  the  equally 
foolish  ronark  that,  thoiu:h  a  minor,  his 
pistol  was  of  age. 

Plaintiff,  as  we  read  the  testimony,  gave 
htan  the  lie  direct,  and  Immediately,  we  take 
it,  each  prepared  tor  the  fray.  We  do  not 
for  an  Instant  think,  after  having  carefully 
read  the  teetlmmiy,  fbat  it  was  the  Intention 
of  plaintiff  at  the  time  to  create  a  difficulty. 

In  the  disturbed  condition  In  which  each 
was  as  soon  as  th^  commenced  to  talk  to 
or  at  each  otber,  it  toi^  but  a  moment  to 
resort  to  blows. 

By  the  exercise  of  some  coolness  and  a 
ilttie  self-posBesalon,  and  by  not  rushing  Into 
a  fight  upon  slight  provocation.  It  Is  probable 
tiiat  plaintiff  would  not  have  lost  his  right 
arm,  so  much  needed  for  his  support  and  that 
of  blB  wife  and  two  children,  and  bis  antag- 
onist would  not  have  been  condemned  to 
punishment  as  before  stated. 

There  la  no  question  here  of  negligence 
and  contributory  negligence.  The  act  was 
wlUful  on  both  Bldee,  and  for  that  reason  It 
was  not  <me  of  negligence  or  contributory 
negligence.  Amer.  ds  Eng.  Ency.  of  I<aw 
(2d  Ed.)  veiiio  "Otrntrlbutory  Negligence.'* 

The  acts  of  plaintiff  contributed  to  provoke 
his  antagonist 

His  conduct.  In  denouncing  him  aa  he  did, 
and  In  striking  him  (to  put  the  most  favor- 
able phrase  upon  It),  was  erroneous  and  Il- 
legal. It  was  mlstoken  conduct  In  their 
own  way  plaintiff  and  those  with  whom  he 
advised  prior  to  and  on  the  night  of  tbe 
difficulty  had  rode,  but  correct,  notions  of 
the  law.  thef  sought  tbe  father's  influence 
to  restrain  his  son,  for  whose  conduct  he^  fbe 
father,  was  unquestionably  reqwnaible.  Plain- 
tiff very  properly,  on  tiie  n^ht  In  question, 
said  to  tbe  minor:  **Gto  away  trom  me;  you 
are  a  minor.'*  But  a  moment  after  be  chan- 
ged his  conduct  toward  this  mlncv,  and  con- 
tributed In  bringing  on  the  trouble. 

There  are  five  years'  difference  between 
the  twa  ThB  minor  was  about  20  years  of 
age. 

Flatotlff  was  the  larger  and  stronger  man. 
It  he  had  gone  into  the  fight  with  bis  naked 
flH^  defendant  would  be  llablab 


But  tbe  Instrument  with  which  plaintiff  at- 
tacked Is  BvegestiTe  of  humiliation,  and  degre- 
datlon.  Nearly  all  men  would  prefer  to  crf- 
fer  the  most  adverse  and  cruel  fate  tiian  to 
be  chastised  with  a  whip. 

A  quirt  Is  a  rawhide  whip  plated  with  two 
thongs  of  buffalo  hide.  Webster's  Diction- 
ary. Plaintiff  testified  that  in  striking  Ho- 
nker Meche  it  was  to  disarm  hUn  and  prevent 
him  from  shooting.  This  Is  not  sustained  by 
the  testimony.  There  was  an  element  of 
wrong  on  the  part  of  plaintiff  In  using  the 
quirt 

It  Is  sought  to  hold  the  father  liable  In 
damages  In  a  dvll  action. 

Issues,  In  the  nature  of  things,  are  differ^ 
ent  from  what  they  would  be  b^ween  plain- 
tiff and  son. 

Flafutlff  chose  to  disregard  tiie  law.  Aa 
bis  trouble  was  with  a  mtoor,  the  courta 
were  open  to  hear  fals  tronble,  and  btf  ore 
tbe  courts  he  might  have  shown,  If  such  waa 
the  fac^  that  the  father  was  unmindful  of 
the  duty  he  owed  to  his  children  and  to  soci- 
ety, and  thai  the  strong  arm  of  the  courts 
would  have  protected  blm  In  aU  of  his  xl^ts. 
This  the  platotlff  did  not  do. 

There  was  no  wrong  In  tbe  mere  presence 
of  the  minor  at  the  baU.  Tbe  testimony  does 
not  show  that  the  fatba  knew  that  be  was 
armed,  or  that  he  knew  of  bis  dmnkoi  condi- 
tion, nor  Is  tiiere  any  testimony  before  us 
going  to  prove  that  on  the  night  In  question 
It  was  possible  for  the  father  to  prevent  tiie 
shooting. 

These  are  elements  which  enter  Into  fbm 
case  to  on  extend  at  least,  when  It  Is  aou^t 
to  hold  the  father  liable  for  the  damage  caus- 
ed by  bis  son. 

The  disposition  of  tbe  law  In  this  reject 
Is  exertional  and  rigorous.  It  should  not  be 
extended. 

Those  who  claim  from  tiie  tether  or  tutor 
for  offenses  committed  by  the  son  or  ward 
must  brhig  themselves  strlctiy  within  the 
law. 

It  must  be  shown,  when  the  father  or  tatx 
waa  absent  and  when  he  had  naught  to  do 
with  the  trouble,  either  dh%ctly  or  Indirectly, 
that  owing  to  a  want  of  discipline  in  tbe  fam- 
ily, or  to  the  negligence  In  not  nwclalsg 
needful  paternal  Infiuenee  and  authority,  he 
Is  liable. 

The  following,  In  substance,  Is  the  text  of 
Fualer-Hermann,  vol.  8,  p.  88,  No.  77,  In  refers 
ence  to  the  article  of  the  CIvH  Code,  No.  2,- 
818:  Held,  that  the  father  Is  not  liable  If  he 
proves  that  owing  to  his  absence  he  could 
not  prevent  the  deed. 

Agato,  It  is  not  n^llgence  per  se  for  a  fa- 
ther to  place  a  pistol  at  the  dispoaltlim  of  his 
grown  minor  son.  Id. 

.  But  here,  different  from  the  case  referred 
to  by  Fuzier-Hermann,  It  does  not  appear  tiut 
the  father  knew  that  his  son  left  his  home 
with  a  weapon. 

Some  time  prior  to  the  difficulty  the  father 
was  Informed  by  friends  of  plaintiff  that  his 
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■on  carried  a  platoL  He  attempted  to  take  It 
awa7  from  Mm. 

But  the  Incident;  as  related  wltneas. 
does  not  Impress  na  with  tbe  necessity  of 
holding  the  father  liable  because  bis  son  bad 
a  weapon  on  the  night  of  the  dlfflculty. 

Originally  there  were  three  parties— plain- 
tiff, the  son  of  the  defendant,  and  the  state. 

The  state  punished  the  wrong  through  the 
same  court  before  which  the  civil  suit  was 
brought 

The  trial  judge,  by  whom  the  son  was  sen- 
tenced, decided  that  here  the  plaintiff  Is  not 
entta»l7  blameless.  After  a  careful  review 
of  the  testimony  we  have  arrtved  at  the  same 
oonclusion. 

The  question  U  rery  similar  to  that  which 
was  decided  In  Bankston  t.  Folks,  38  La. 
Ann.  287. 

Our  learned  Brother  of  the  district  court, 
In  his  reasons  for  Judgment,  stated  that  the 
whole  Affair  Is  a  disgrace.  "Miller  should 
not  have  armed  himself  with  a  loaded  quirt, 
nor  returned  to  the  ballroom  door  where 
Mecbe  was,  and  It  la  equally  true  that 
Meche  should  not  have  gone  to  the  ballroom 
armed  with  a  pistol.  If  Miller  bad  appre- 
hended violence  from  Meche,  his  plain  duty 
was  to  make  oath  of  it  before  an  officer  of 
the  law,  and  have  blm  bound  over  to  keep 
the  peace." 

To  which  we  add,  the  place  of  Innocent, 
ftttlve  amusement  should  not  be  Invaded, 
and  the  lives  of  Innocent  persons  exposed, 
by  men  bent  iqwn  satisfaction  for  wrongs. 
Imaginary  w  rail. 

For  these  reasons  the  judgment  la  adirmed. 

MOXBOB,  J.  I  concur  In  the  decree. 


on  lA.  US) 

No.  14,674. 

BRADFORD  et  ol.  v.  HAAS.* 

(Bopreme  Court  of  Iioaislana.  Jane  28,  1903.) 

TINTOR  AND  PURCHASBR-OPTIOM  OCntTRACr 
— DEP03I1V-BBTURN. 

1.  Where  a  deposit  is  to  be  made  for  an  op- 
tion on  the  porcnase  of  a  large  body  of  lands, 
of  which  the  titles  are  to  be  examined,  the  de- 
posit to  ba  forfdted  In  case  the  parcbaser  does 
not  consommate  the  DnrchaBe,  and  the  deposit 
la  actually  made,  and  a  receipt  for  the  money 
is  signed,  bat  the  parties  do  not  agree  apon  the 
length  of  time  to  be  allowed  to  the  parcbaser 
tar  the  examlnatloa  of  the  titles,  and  a  heated 
discnaslon  follows,  in  the  course  of  which  the 
vendor  announces  that  the  deal  Is  off,  and  both 
parties  grab  for  the  receipt,  the  vendor  aecnr- 
hig  that  part  of  the  receipt  on  which  la  his 
sypiature,  and  the  parties  separate,  the  vendor 
keeping  both  the  receipt  and  the  money,  held^ 
there  has  been  no  contract,  and  the  deposit 
must  be  returned. 

(SrllaboB  by  the  Oourt) 

Appeal  from  Sixteenth  Judicial  District 
Cbnrt,  Parish  of  St  Landry;  Edward  Taylor 
Lewis,  Judge. 

nWhaarlni  OsBlsd  January  t.  laOL 


Action  by  James  L.  Bradford  and  others 
against  John  A.  Haas.  Judgment  for  de> 
fendant  and  plaintlfli  appeal.  Reversed. 

Kenneth  BallUo  and  Clegg  &  Qulntevo,  tot 
appellants.  Lewla  &  Lewis,  tot  appellee. 

PR0V0ST7,  J.  The  defendant;  Dr.  John 
A.  Saas,  residing  in  the  town  of  Opetonaasi 
La.,  having  some  80  pieces  of  land  for  palOt 
aggregating  some  8,0U0  acres,  agreed  with  « 
friend  oic  tflB,  Baymond  Breaux,  also  a  to^ 
dent  of  the  town  of  (^louaaa,  to  let  the  lat 
ter  have  dnrbig  60  days  the  exclusive  privi- 
lege of  selling  these  landa,  and  executed  in 
lUs  favor  the  following  docnmeat: 

':OpelonaaB,  La..  March  13th,  180L 

"Mr.  Baymond  Breaux,  Opelonsai^  L(L— 
Dear  Sir:  In  tazQuet  compUanc*  with  yonr 
Tcrbal  reaneat  and  my  promise  to  place  In 
your  hands  for  sale  landa  as  per  list  now  In 
yonr  possession,  I  will  state  that  I  do  now  an*, 
thorlze  and  empovrer  you  to  outer  Into  anch 
bond  and  agreement  looking  towards  selUi^^ 
to  your  prospective  purchasers  aU  the  landa 
90  described  and  for  the  consideration  so 
named.  The  actnal  terma  of  porcbate,  that 
la  the  amount  of  cash  to  be  paid  down  and 
the  deferred  payments  to  be  agreed  lajfon  be- 
tween us. 

"You  will  understand  that  I  will  WEpect 
you  or  yonr  proipectiTa  purchasers  to  put  np 
a  forfeit  In  case  of  no  purchaae  and  in  case 
of  purchase  to  go  as  part  payment  of  the 
lands  purchased.  Should  yoq  be  successful 
In  closing  the  deal  X  wUl  allow  you  ont  of 
the  purchase  price  a  commlsslMi  equal  to 
5%  of  the  total  amount  and  this  agreement  to 
hold  good  for  slx^  days  from  date. 
"Respectfully  yours, 

"John  A.  Haas." 

The  "list"  that  ia  here  referred  to  aa  be- 
ing in  the  possession  of  Breaux  was  a  docu- 
ment in  which  each  tract  of  land  was  descrfb* 
ed  separately,  with  the  price  asked  for  it  aet 
opposite.  In  the  letter  It  is  said  that  the 
terms  of  the  sale  would  be  thereafter  agreed 
on.  The  parties  did  fUtterwarda  accordingly 
40  agree.  A  Mr.  Welman  Bradford,  of  Crow- 
ley, Id..  In  the  preceding  December  had. 
written  to  the  same  Mr.  Breaux  as  follows: 
"Crowley,  La.  Decemb^  30,  1900. 

"Mr.  Raymond  Breaux,  Opelonaas,  La. 
Dear  Friend:  Yours  of  this  date  received. 
In  a  short  time  I  expect  to  be  In  a  position 
to  put  up  a  forfeit  for  an  option  of  say  ninety 
days.  Now,  will  you  find  out  of  Dr.  J(dm 
Haas  how  much  land  he  has  In  prairie  Ma- 
mou  and  what  forfeit  be  will  require  for  an 
option.  This  deposit  Is  to  be  forfeited  In  the 
event  no  sale  is  made  and  Is  to  apply  as  part 
payment  If  sale  Is  effected.  Wish  you  would 
explain  to  the  Doctw  that  my  cllenta  Insist 
on  this  option  in  order  to  have  ample  time  to 
Investigate  titles. 

"Be  particular  not  to  mention  my  name. 
In  case  you  can  approach  Dr.  Marshall  on 
ibe  same  tMsIs,  see  what  yon  can  do  with 
him. 
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*1  wrote  Gapt  Haas  tcHlay.  Would  like  to 
get  flcores  on  trcm  10  to  20,000  acres  of  land. 
Be  auB  to  arrange  wttli  Dr.  JTobn  Haas  tor 
your  commlaalon  on  this  sale. 

**As  soon  aa  yon  bear,  please  let  me  know. 
"YooTB  truly, 

"[Signed]  Welman  Bradford." 

Hr.  Bradford  was  engaged  In  an  undertak- 
ing to  dig  a  canal  tliroagh  tbe  section  wbere 
the  lands  of  Dr.  Haaa  are  situated,  and  was 
audous  to  taSTe  bis  associates  In  tbe  canal 
enterprise  buy  tbese  lands;  a  large  part  of 
tbem  lying  adjacent  to  the  canal  right  of  way. 
Wbether  tt  was  or  not  in  view  of  this  letter 
that  Breaox  secured  from  Haas  the  privi- 
lege of  finding  a  pnrcbaser  for  Ha  lands  Is 
not  testified  to,  but  tbe  Inference  is  that  It 
was.  At  any  rate,  Bradford  endeavored  to 
Induce  his  associates  In  the  canal  enterprise 
to  buy  the  lands,  and  contbiued  to  do  so  until 
a  short  time  bef <ne  tbe  expiration  of  tbe  00 
<toyB  accorded  to  Oreaux,  when,  despairing 
of  succeeding  witb  the  canal  people,  he  ad- 
dressed himself  to  the  plaintiffs,  residents  of 
Mew  Orieaas.  The  date  of  bis  entolng  Into 
negotiations  with  idalntlfls  is  not  testified  to, 
but  Is  Inferantlany  fixed  at  about  May  6th; 
that  being  tbe  date  of  a  document  In  wbldi 
Breaux  gives  authority  to  Bradford  to  repre- 
sent Mm  in  "engineering*'  a  sale  (tf  the  lands. 
A  few  days  after  t^ls,  Bradford  mtered  Into 
negotiations  with  Us  uncle  Ur.  J.  L.  Brad- 
ford, one  of  tbe  plalntiBEi,  and  between  tliat 
date  and  the  lltb  of  lifay  J.  L.  Bradford 
broached  tbe  matter  to  tlie  other  plaintlBs. 
When  the  other  plalntUts  first  heard  of  It,  Is 
not  shown.  One  of  tbem  bad  not  heard  of 
the  matter  before  the  lltb  of  May.  On  that 
day  the  plaintiffs  decided  to  buy  the  lands; 
and.  as  the  next  day  would  be  Sunday,  and 
tb^  feared  tbe  business  could  not  be  validly 
transacted  on  the  Sabbath,  j^usy  sent  the  fol- 
lowing telegram: 

"1V>  Baymond  Breaux,  ^Kdonsas,  La.; 
Tender  Dr.  Haas  95.000  to  close  option  on 
land  deal.  Will  arrive  to-morrow  with  the 
«D,000  In  cash.   [Signed]  Welman  Bradford." 

Not  having  command  of  tbe  requisite  $5,- 
000,  Breaux  was  unable  to  make  the  tender; 
but  be  aaw  Dr.  Haa%  and  the  two  consulted 
counsel,  and  Breaux  telegraphed  to  Welman 
Bradford  that  the  tender  could  be  validly 
made  on  Sunday,  and  12iat  Dr.  ^as  would 
accept  it  If  made.  Tbe  next  day,  then,  the 
12th  of  May— tiw  last  day  of  the  60-day  term 
accorded  to  Breaux— Welman  Bradford  arriv- 
ed at  Opelonsas  for  tbe  purpose  of  closing  a 
bargain  fw  tbe  lands  by  depositing  the  |5,- 
000.  He  and  Mr.  Breaox  went  to  Ibe  office  of 
Dr.  Haas,  and  there  Mr.  Bradford  stated  that 
he  had  come  to  close  the  deal  for  the  lands, 
and  thereupon  he  handed  to  Dr.  Haas  the  VB,- 
000,  ti^cetber  with  a  receipt  to  be  dgned. 
Dr.  Haas  counted  tiie  mon^,  found  tt  cor* 
rect,  and  laid  it  on  bis  desk,  and,  pushing  tbe 
money  back  in  the  desk,  signed  tlie  receipt 
Then  the  question  of  what  time  tlie  purchas* 
exa  would  have  for  examining  the  titles  came 


up.  Mr.  Welman  Bradford  wanted  *^  rea- 
sonable time,"  or.  If  he  was  required  to  as* 
aign  a  fixed  time,  tie  granted  90  days.  Dr. 
Baas  was  at  first  unwUlliv  to  allow  any  time 
at  all,  then  Insisted  <m  5  days,  and  gradually 
yielded  to  86  days,  and  was  willing  that  Ibe 
abstracters  should  set  to  wwk  qpon  tiie  In- 
vestigation of  tbe  tities,  and  that.  If  the  85 
days  proved  Insuffldent;  he  would  aUow  more 
time.  The  discussion  between  the  parties  be- 
came heated;  the  disputants,  exdted.  Dr. 
Haas  declared  that  tbe  deal  was  oil,  and 
thereupon  each  of  the  parUn  made  a  grab 
for  the  receipt;  Mr.  Bradford  getting  two  of 
tbe  sheete  (tbe  two  first),  and  Dr.  Haas  tbe 
third  (that  on  which  tbe  signatures  were). 
The  parties  then  separated. 

There  is  contradiction  between  the  parties 
as  to  what  was  the  attitude  of  Dr.  Haas  at 
tbe  time  of  the  separation  with  regard  to 
whether  tbe  bargain  had  been  dosed,  or  was 
off.  He  says  that  his  position  was  that  tbe 
bargain  was  closed,  and  an  accompUsbed 
fact  His  attitude,  according  to  Mr.  Wdman 
Bradford,  was  that  the  deal  was  off,  and  that 
the  money  was  In  the  desk  at  tbe  rii^  (tf  Mr. 
Bradford.  The  attitude  of  Mr.  Bradford  was 
that  tlie  money  had  been  deposited,  and  the 
bargain  closed,  subject  to  tbe  rls^t  ot  tbe 
purctiaser  to  a  reasonable  time  to  eoamlne  ti- 
ties. Tbe  statemmt  of  Mr.  Bradfwd  is,  "The 
doctor  tendered  back  tiie  money  to  me^  say- 
ing tbe  deal  was  off;  ttiat  tiie  money  was  left 
at  my  risk."  Dr.  Haas*  atatement  is  that, 
when  be  said  tiie  deal  was  ofl^  Mr.  Bradford 
"grabbed  ujf  two  papers  (that  Is,  two  of  those 
sheets),  and  remarked:  The  money  Is  up, 
and  the  deal  Is  on.'  I  told  him:  *WelI,  that 
setttos  11;  and.  If  you  want  it,  it  goes  that 
way,  and  tbafft  agreeable  to  me.'*'  Mr. 
Breaux.  the  only  witness  present,  testifies  to 
notiiing  except  to  tbe  Inablll^  of  the  parties 
to  agree  upon  what  time  the  purchasers 
sliould  have  for  examining  the  tities.  The 
fact  is  that  Dr.  Haas  kept  the  money  In  the 
desk,  and  kept  the  receipt 

Tbe  receipt  reads  as  follows: 

"Opelousas,  Ia,  May  12th,  laoi. 

*'Beeelved  of  Welman  Bradford  the  sum  of 
five  thousand  dollars  in  part  payment  of  cer- 
tain lands  as  per  lists  and  menunranda  banded 
to  Mr.  Baymond  Breaux,  the  same  lands  cot- 
ered  by  the  opUcm  held  In  the  name  of  Mr. 
Breaux  and  now  held  by  transfers  and  subsU- 
tutlott  by  Welman  Bradford. 

*rrhe  aald  lands  to  be  paid  for  as  per  agree- 
ment bebig  %  cash  and  balance  In  <Hie,  two 
and  three  years,  or  on  w  before  said  maturing 
time  as  purchasers  may  elect  with  five  per 
cent  Int  fi»m  date,  payable  annually  Wd- 
man  Bradford  resorrlng  tbe  right  to  substitute 
any  person  or  persons  In  his  stead  as  puncbas- 
ers  as  well  as  the  right  of  rejecting  such 
tracte  as  might  prove  faulty  in  titles. 

**I  hereby  agreeing  to  aid  tbe  said  Welman 
Bradford  or  his  representative  in  perfecting 
the  titles  as  far  as  my  ability  will  permit. 

"It  befaig  clearly  undexstood  that  tbe  sum 
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ot  95.000  to  be  forfeited  In  erent  of  no  pur- 
chase. 

"This  memoraQda  or  list  Including  the  lands 
«f  myself  and  Dr.  B.  T.  Marshall. 

'^e  parties  to  this  agreement  waiving  the 
dlea  Don. 

"The  vendor  reserrlng  the  right  to  collect 
rents  on  lands  rented  for  the  year  1001. 

"[Signed]  J.  A.  Haas. 

"Welman  Bradford.** 

Welman  Bradford  was  unable  to  communi- 
cate with  his  principals  on  that  day,  It  being 
Sunday.  On  the  next  day  he  sent  them  the 
following  telegram: 

"Opelousas,  La.,  May  13th,  lOOL 

"James  L.  Bradford.  Story  Building.  N.O.: 
Tender  made  counted  by  Haas  found  correct 
articles  of  agreement  signed,  but  Haas  want- 
ed thirty  days'  limit  or  earlier  for  transfer.  I 
proposed  *a  reasonable  time.*  I^st  page  of 
agreement  contalolng  slgnatnres  retained  by 
falm.  Haas  tendered  back  money.  I  refused 
money  In  his  keeping.  Haas  fears  ^reasonable 
time'  would  be  too  long  and  he  lose  oppor- 
tunity to  Immediately  reinvest.  Haas  guar- 
antees title  advise  me  before  ten  fifteen. 

"(Blgued]  Welman  Bradford.** 

In  reply  to  this  telegram,  Bradford's  prln- 
dpals,  the  plalntlflTs.  on  the  same  day,  tele- 
graphed him  to  withdraw  the  money  and 
come  home.  The  same  day  Bradford  com- 
municated this  telegram  to  Haas,  but  said  he 
would  go  to  Kew  Orleans  and  try  to  get  the 
plalntlflTs  to  complete  the  deal.  Dr.  Haas  says 
his  reply  was  that,  "If  the  people  In  New  Or* 
leans  wanted  the  money  back,  they  must 
come  up  and  complete  the  deal,  and  get  the 
money  as  part  of  the  purchase  price."  The 
plaintiffs  refused  to  go  on  with  the  deal,  and 
demanded  the  money  back,  and,  on  the  re- 
fusal of  Haas  to  give  It  up,  have  brought  this 
suit  to  recover  It  The  defense  is  that  the 
money  was  deposited  under  the  terms  of  the 
option  granted  to  Breaux,  by  which  a  forfeit 
was  to  be  put  up  to  close  the  bargain,  and 
under  the  terms  of  the  receipt,  by  which  the 
^.000  was  to  be  forfeited  "In  the  event  of  no 
purchase."  The  case  turns  upon  whether  that 
Sunday,  In  the  office  of  Dr.  Haas,  the  parties 
completed  their  contract.  We  do  not  think 
they  did.  People  do  not  buy  80  pieces  of 
land,  aggregating  some  9,000  acres,  without 
examining  the  titles,  and  people  do  not  exam- 
ine the  titles  to  lands  they  think  of  buying  un- 
til they  have  secured  an  option.  It  was  to 
obtain  such  an  option  that  the  15,000  was  to 
be  deposited.  The  very  receipt  signed  by  Dr. 
Haas  clearly  contemplated  that  some  time 
should  be  granted,  for  It  ^aks  of  '*the  right 
of  rejecting  such  tracts  as  might  prove  faulty 
In  tltles,"^  and  of  Dr.  Haas  "agreeing  to  aid 
In  perfecting  the  titles."  The  purpose,  and 
the  only  purpose,  of  the  deposit,  was  to  obtain 
an  option.  The  position .  taken  by  Dr.  Haa; 
with  regard  to  the  act  of  purchase  having  to 
be  consummated  before  Investigation  of  the 
titles  was  clearly  untenable,  as  he  himself 
soon  realised.  Now,  it  la  perfectly  plain  that 


the  plaintiffs  never  got  ttie  option  tat  getting 
which  they  were  willing  to  deposit  the  95.000. 
There  cannot  be  an  option  without  an  agree- 
ment as  to  its  duration,  and  the  parties  never 
arrived  at  this  agreement.  Dr.  Haas  never 
even  gave  the  plaintiffs  a  receipt  for  the  mon- 
ey. He  gave  one,  but  took  it  back.  The 
plaintiffs  never,  In  point  of  fact,  got  the  option 
for  which  they  wars  to  d^osit  the  95,000,  and 
therefore  they  are  entitled  to  recover  the 
money. 

It  Is  therefore  ordered,  adjndged,  and  de- 
creed that  the  Judgment  appealed  from  be  set 
aside,  and  that  the  {Plaintiffs,  James  L.  Kad- 
ford,  William  F.  Brown,  William  Mason 
Smith,  Henry  De  L.  Vincent,  and  Frank  B. 
Hayne,  have  Judgment  against  Dr.  John  A. 
Haas  for  the  sum  of  95.000,  with  legal  inter- 
est thereon  from  the  12th  day  of  Hay,  A.  D- 
1001,  and  that  the  defendant  pay  tbo  ooiti  of 
salt 
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(Saprme  Osnit  of  Tiwilslsna    D«&  14^  IMa) 

caiumAL  uw  —  trial  —  rulings  oh  ivz- 

D&NGB-HOUIGIDB-THREATS 
—INSTRUCTIONS. 

1.  Defendant  was  arraigned  and  his  case  fix- 
ed for  trial  on  the  same  day  that  the  Indict- 
ment against  bhn  was  returned.  The  arraign- 
ment  was  made  sobject  to  the  right  reserved 
to  defendant  to  urge  thereafter  any  objectioii 
which  greater  delay  would  bare  afforded  him. 
He  did  not  avail  mmself  of  this  right,  and  an- 
nounced on  the  day  assigned  for  trial  that  ha 
was  ready.  Under  the  dream  stance  a,  he  had 
no  groana  for  complaint 

2.  A  complaint  that  a  witness  was  permitted 
to  be  asked  a  Question  is  not  groond  for  re- 
venal  nnlass  there  ahovld  be  resnltlng  Injtny 
shown. 

3.  A  witness  placed  npon  the  stand  to  prove 
that  In  a  conversation  between  defendant  and 
the  deceased,  the  former  had  made  a  certain 
threat  against  the  latter,  is  authorized  to  tes- 
tify to  the  fact  of  the  threat  when  he  testl&es 
that  he  heard  all  the  defendant  said  on  the  oc- 
casion, and  all  tiiat  the  deceased  said,  except 
one  word  iHilch  he  did  not  catch.  > 

4.  Where  there  is  nothing  In  defendant's  bill 
of  exception  indicatiog  that  there  was  reason 
for  the  application  of  the  maxim,  "Falsna  in 
nno,"  the  coort  was  not  called  upon  to  i^ve 
uir  inatnictlon  to  tiie  jury  on  the  subject 

o.  There  was  no  error  In  the  refusal  of  the 
district  judge  to  charge  the  Jury  that  "it  a 
man,  thongn  In  no  danger  <yt  serious  harm, 
through  fear,  alarm,  or  cowardice,  kill  another 
under  the  Impression  that  great  bodily  harm 
was  about  to  be  Inflicted  upon  him,  it  Is  nei- 
ther murder  nor  manslaughter,  bat  self-de- 
fense, although  it  might  appear  afterwards 
that  he  waa  mistaken  in  the  Impression."  The 
doctrine  asserted  Is  not  law.  Tbwe  must  be  a 
reasonable  cause  for  epprehenidoa  and  belief. 

tSyllabuB  by  the  Court) 

Appeal  from  Slxtti  Judldial  Dlatrtet  Omirt, 
Parish  4^  MioEebouse;  Luther  Egbert  Han, 
Judge. 

Jamea  Allen  was  cooTletod  of  mnrder,  and 
appealSL  Affirmed. 

f  k  Iss  BoBleMi,  tcL  M.  iOsBt  ZHs- 1  W, 
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Levy  &  IVxId,  for  appellant  Walter 
Onion,  Atty.  Gen.,  and  James  P.  Madison, 
Dist  Atty.  (Lewis  Gulon,  ot  coonsel),  tor  ttw 
State. 

NICHOLLS,  a  J.  The  defendant  was  in- 
dicted on  the  10th  of  September,  1903,  In 
the  parish  of  Morehouse,  for  the  murder  of 
Frank  Roberts.  He  was  tried,  convicted^  and 
sentenced  to  the  State  Penitentiary  for  llf^ 
and  be  has  appealed. 

The  first  ground  assigned  for  reversal  Is 
that  the  grand  Jory  found  and  returned  Into 
court  on  Thursday,  the  10th  of  September, 
1903,  the  indictment  on  which  the  defendant 
was  tried,  and  thereupon,  over  defendant's 
objection,  he  was  arraigned  and  the  case  set 
down  for  trial  on  Tuesday,  the  16th  of  Sep- 
tember, 1903;  that  defendant  objected  to  the 
arraignment,  and  to  the  fixing  of  the  trial, 
for  the  reason  that  the  indictment  had  Just 
been  returned  Into  court,  and  neither  the 
acpnsed  iwr  Us  counsd  had  time  to  examine 
the  Indictment  before  Arraignment. 

The  next  ground  assigned  for  reversal  Is 
that;  before  any  evidence  was  Introduced  as 
to  tiie  Corpus  delicti,  and  any  proof  laid  of 
the.  homicide,  a  witness  upon  the  stand  was 
permitted  by  the  court,  over  objection  made, 
to  detail  a  conversation  which  had  taken 
place  between  the  defendant  and  the  deceas- 
ed In  Wllmot  connty.  Ark.,  at  a  time  as- 
signed to  be  about  20  hours  befwe  the  homi- 
cide, and  that  the  witness,  In  detailing  the 
conversation,  gave  only  a  part  of  the  alleged 
conversation. 

The  Judge  stetee  that  the  object  sought 
to  be  elicited  through  the  testimony  was 
not  the  conversation,  but  a  threat  made  at 
the  time  by  the  defendant  against  the  de- 
ceased; that  the  witness  stated  tliat  he  dis- 
tinctly remembered  and  could  state  all  the 
defendant  said  on  the  occasion,  and  all  that 
the  deceased  said;  with  the  aceptlon  of  one 
word,  which  he  did  not  hear;  that  the  state- 
ment was  made  by  the  defendant  to  the  de- 
ceased on  the  evening  before  the  night  the 
homicide  occurred.  The  Judge  states  that 
the  defendant  had  been  confined  In  Jail  for 
two  months  or  more,  during  wbich  time  he 
WAS  represented  by  counsel,  who  made  an  ap* 
plication  for  a  preliminary  lamination.  The 
preliminary  examination  was  not  held,  bow- 
ever,  for  the  reason  that,  with  the  consent 
of  the  district  attorney,  the  matter  was  sub- 
mitted on  the  evidence  token  before  the 
coroner.  He  bad  bad  ample  opportunity  to 
prepare  for  the  defense.  When  defendant 
was  arraigned,  and  objection  was  made  there- 
to, the  court  stated  that  arraignment  would 
be  made  without  prejudice  to  any  rights  the 
defendant  might  have  as  to  the  Indictment; 
the  district  attorney  stating  he  would  urge 
no  objection  to  any  motion  be  should  desire 
to  file  on  the  ground  that  it  came  too  late. 
As  to  the  objection  to  the  fixing  of  the  case 
for  trial,  the  court  was  satisfied  that  it  was 
made  for  the  purpose  of  delay,  and  that  the 


defendant  would  bare  ample  opportunity  to 
secure  the  attendance  of  witnesses.  Notwith- 
standing several  days  intervened,  counsel  did 
not  offer  or  attempt  to  offer  any  obJectliHUi 
to  the  Indictment,  and,  when  the  case  was 
called  for  trial,  announced  that  defendant 
was  ready.  That  no  prejadlce  resulted  from 
the  action  of  the  coort  was  thus  conclusive* 
ly  shown. 

The  next  error  assigned  is  that  the  court 
charged  the  Jury,  over  defendant's  objection, 
that,  after  the  stete  had  made  out  Ite  case, 
the  burden  of  proof  was  on  the  defendant 
who  set  up  the  plea  of  self-defense  to  make 
good  his  plea. 

The  Judge  states  that  counsel  was  In  error 
as  to  the  charge  of  the  court;  that  the  court 
charged  the  Jury,  In  substence,  that  If  they 
Bhonid  find  that  the  stete  had  proved  that 
the  defendant  took  the  life  of  the  person 
named  In  the  Indictment  by  violent  means, 
nnder  circumstances  tending  to  show  that 
he  did  It  with  malice,  and  which  did  not  dis- 
close. In  their  opinion,  legal  Justification  or 
excuse,  the  burden  was  on  the  defendant 
to  estebllsh  his  plea  of  self-defense,  at  least 
to  the  extent  of  creating  a  reasonable  doubt 
In  their  minds  as  to  wbetbw  be  acted  In 
self-defense  or  not. 

The  court  had  already  given  the  nsnal 
charge,  that  the  law  presumed  the  defendant 
to  be  innocent  until  his  guilt  had  been  es- 
tebllshed,  and  that  the  burden  of  proof  was 
on  the  stete  to  estebllsh  his  guilt  to  the  sat- 
isfaction of  the  Jury  beyond  a  reasonable 
donbt,  and  charged  finally  that  they  should 
consider  the  case  as  a  whole,  and  if,  after 
weighing  all  the  evidence,  they  should  have 
a  reasonable  doubt  as  to  any  or  all  of  the 
facte  necessary  to  constitute  the  defendant's 
guilt,  or  as  to  whether  he  acted  in  self-de- 
fense or  not,  they  should  retnni  a  vecdlct  at 
acgulttel. 

The  next  error  assigned  Is  that  the  court 
refused  to  give  to  the  Jury  two  special  char- 
ges asked  for  by  the  defendant— the  first  that 
if  a  man,  ^ongh  In  no  danger  of  serious 
harm,  through  fear,  alarm,  or  cowardice, 
kill  another  under  the  Impression  that  great 
bodily  barm  was  about  to  be  inflicted  upon 
blm,  it  was  neither  murder  nor  manslaugb* 
ter,  but  self-defense,  although  it  might  appear 
afterwards  that  he  was  mlsteken  In  this  Im- 
pression; "the  second,  that  the  maxim,  'False 
in  one  thing,  false  In  all,'  is  a  well-recognized 
principle  In  weighing  evidence  under  tbe 
laws  of  Louisiana." 

Opinion. 

We  find  no  good  ground  for  complaint  In 
the  fact  that  the  defendant  was  arraigned 
upon  the  same  day  that  the  indictment  was 
returned  into  court,  and  that  the  case  was 
simulteneously  fixed  for  trial. 

Olark.  in  his  work  on  Criminal  Procedure 
(chapter  12,  {  142),  says  there  Is  nothing  at 
all,  unless  fliere  be  stetutory  provisions  In 
particular  Jurisdiction^  to  prevent  the  etote 
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from  arraigning  tbe  defendant  and  putting 
lilm  upon  his  trial  at  the  aame  term  at  which 
the  indictment  la  presented,  or  eren  <m  the 
same  day,  provided  the  defendant  cannot 
show  sofflcient  ground  for  a  continuance; 
dtlng  1  Chltt7,  Grim.  Law,  483;  2  Hale,  P.  a 
28.  29;  2  Inat  S68;  4  Inst  164;  4  B.  Oomm. 
801. 

We  are  not  called  on  in  thla  case  to  ac- 
c^t  that  proposltloa  thus  broadly  stated,  for 
the  arraignment  herein  made  was  subject 
to  the  right  reserved  to  the  defendant  of 
ur^ng  any  objection  which  greater  delay 
wonld  have  afforded  him.  He  did  not  avail 
lilmself  ot  fbiB  privilege.  On  ttie  contrary, 
he  announced  himself  ready  for  trial  when 
tBe  case  was  called  on  tlie  day  for  wUch  it 
was  assigned. 

Under  these  drenmstancea,  netthra^  ^e 
arralgnxtaoit  nor  the  fixing  of  the  case  for 
trial  can  be  reasoiubly  objected  to. 

We  do  not  think  that  tefiendant  was  In 
any  way  pr^odiced  by  tbe  almple  fact  it- 
self, ni^ed  in  his  second  bill  exertion,  that 
a  wltneas  waa  permltted,ialor  to  any  evidence 
having  been  introduced  as  to  the  homicide, 
to  detail  a  converaatlon  whl<A  had  taken 
place  the  evening  before  the  killing.  The  oi^ 
der  In  which  testimony  is  adduced,  if  not 
abown  to  have  been  in  aome  spedal  way 
prejodidalt  is  a  matter  ot  not  much  conse- 
quence. The  tact  that  the  witness  did  not 
remember  every  word  In  Hie  whole  conver- 
sation waa  no  ground  for  rejecting  testimony 
as  to  what  he  did  reelect 

In  this  case  tbe  witness  stated  be  remem- 
bered ev^thlng  said  by  the  accused  on  the 
octariim.  State  v.  Thomas.  28  Ia.  Ann.  827; 
State  V.  Madison,  47  la.  Ann.  80,  16  South. 
566;  State  v.  Oliver,  43  La.  Ann.  1003,  10 
Soutli.  201;  State  v.  Vallwy,  47  La.  Ann. 
182,  13  South.  74B.  49  Am.  St  Bep.  368; 
State  V.  Desrocbes,  48  La.  Ann.  430, 19  South. 
260:  state  v.  Daniels,  49  La.  Ann.  954.  22 
South.  41B;  State  v.  Kellogg,  104  La.  588.  20 
Bontb.  28S. 

We  do  not  think  tbe  charge  of  the  court 
to  the  Jury  as  to  the  burden  of  proof  In  the 
case  fundshea  ground  tor  revwsal.  The 
diargeb  taken  as  a  whole,  waa  not  obJecUon- 
able.  The  fecial  charges  which  defendant's 
coonsd  requested  the  court  to  give  to  the 
Jury  were  pn^perly  refused. 

rChere  Is  notidng  in  defendant's  bill  of 
eraeptfam  relativa  to  the  maxim,  "Falsus  In 
ono,"  Indicating  in  any  way  that  appllca- 
XUm  of  the  maxim  was  called  for  In  the 
caae^  and  flie  court  was  not  called  upon  to 
give  any  charge  on  the  subject  See  State 
T.  Gandenne,  00  Ia.  Ann.  1824,  24  South.  821; 
State  V.  Watklns,  106  La.  880,  81  Sooth. 
10;  and  State  v.  Washington,  107  La.  808,  81 
Sonth.  688. 

The  proportion  advanced  in  the  special 
charge  wldch  defendant  requested  the  court 
to  slve  to  tbe  Jury,  that  if  a  man,  though 
in  no  danger  of  serious  harm,  tbroagfa  fear, 
alarm,  <w  cowardice,  kill  another  mider  the 
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impressl<m  that  great  bodily  barm  w«b  about 
to  be  inflicted  upon  him,  It  Is  neitiier  murder 
nor  manslaughter,  but  self-defense,  although 
It  might  appear  afterwards  that  he  was  mis- 
taken In  this  Impression,  is  so  manifestly  not 
the  law  as  not  to  require  citation  of  ao- 
thwltles  so  declaring.  Counsel  for  tbe  state 
refer,  howevw,  to  State  v.  Bradley,  0  La. 
Ann.  564;  State  v,  Brette,  6  La.  Ann.  658; 
State  V.  Swift,  14  La.  Snn,  827;  State  T. 
King,  22  La.  Ann.  454;  State  v.  Cooper,  82 
La.  Ann.  1084;  Horrigan  &  Thompson's  Cases 
of  Self-Defense.  pp.  186,  286.  290.  664;  Ship. 
pey*s  Case.  10  Minn.  223  (611.  178).  88  Am. 
Dee.  70;  Schemer's  Case,  28  llL  17;  Maher's 
Case,  24  111.  241;  Keener  Case.  18  Oa.  194, 
68  Am.  De&  268;  Teal  v.  State,  22  Oa.  75-84, 
68  Am.  Dec.  482;  Pec^le  v.  Stonedfor,  6  Gal. 
407. 

We  And  no  error  In  the  Judgment  appealed 
from,  and  it  is  hereby  affirmed.  ' 


cm  La.  IM) 

No.  14.295. 
MERBITT  V.  TICTORIA  LUMBBB  00. 
(Supreme  Court  of  Lonldana.   Dec.  15,  1903.) 

ZNJTJItT   TO  SERVANT— FELLOW  SSRVANTS- 
NBOLIOENGB  OF  FOREMAN— DEFECT- 
IVE MACHINERY. 
LWhen  Bervanta  are  euKaged  In  different 
duties  in  the  same  eatabllshment  an  iajory 
resultioff  to  one  by  the  carelessneaa  or  negli- 
gence of  another.  In  tbe  course  of  tbe  latter's 
peculiar  work,  does  not  fall  within  the  rule 
which  exempts  the  master  from  liability  by 
reason  of  a  fellow  servant's  negligence. 

2.  To  bring  a  case  within  tbe  exemption  (ex- 
emption of  the  master  from  liability)  this  ma- 
terial fact  must  appear,  that  the  serrants  en- 
gaged, one  of  whom  is  injured  or  killed,  must 
be  men  in  tbe  same  common  employment  and 
engaged  in  the  tame  common  work  under  that 
common  employment. 

On  Behearing. 

3.  In  tills  action,  soanding  In  damages,  the 
workman  killed  In  the  accident  was  in  no  way 

at  fault. 

4.  The  foreman  knew  that  the  ime  immedi- 
ately In  charge  of  the  rip-saw,  a  dangerous  ma- 
chine, was  indoleut  and  careless,  and  there- 
fore close  BaperTLSiou  was  the  more  necessary. 

6.  A  piece  or  "guard"  bad  l>een  removed 
from  this  machine,  and  the  accident  happened 
thereafter  about  12  hours.  Garefol  Inspection 
would  have,  it  is  reasonable  to  presomek  en- 
abled the  master,  or  his  representative,  to  dis- 
cover that  it  had  been  removed. 

6.  The  superintendent  had  tbe  power  to  em- 
ploy and  discharge  those  under  him. 

7.  The  case  does  not  fall  under  the  "fellow- 
servant"  rule. 

8.  Tbe  master  was  not'  relieved  of  all  respon- 
aibility,  for  the  want  of  supervision  and  Inspee- 
tion  are  traced  to  the  foreman  or  r^resenta- 
tive. 

(Syllabus  by  tbe  Court) 

Appeal  from  First  Judicial  District  Court. 
Parish  of  Caddo;  Alfred  Dillhigbam  Land, 

Judge. 

Action  by  Llbble  Merrltt  against  the  Vic- 
toria Lumber  Company.  Judgment  tor  plain- 
tUC  and  defendant  ai^teals.  Affirmed. 


1.  Bm  Hastsr  and  8«Taa^  voL  H,  OtaL  JHg.  H 
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"Wise  Jk  Herndon  and  Alexander  &  Wilkin- 
son, for  appellant.  Leonard,  Itendolph  ft 
Kendall,  for  appellee. 

BLANOHAKD,  J.  Plaintiff  snei  In  her 
own  right  as  surrlTlng  widow,  and  as  natnral 
tutrix  of  her  minor  children,  claiming  dam- 
ages for  the  loss  of  the  bnaband  and  father, 
who  was  killed  at  defendant's  mill  hy  a  piece 
of  timber  violently  thrown  by  a  rip-saw. 

She  charges  bis  death  to  defendant's  fault 
and  negligence  in  not  providing  (1)  safe  ma- 
chinery and  keeping  {t  In  safe  condition;  (2) 
in  not  operating  the  rip-saw  so  as  to  mini- 
mize the  danger  Incident  to  its  operation; 
(3)  In  employing  careless  and  ne^Ugent  op- 
erators. 

The  answer  of  the  defendant  is  that  plaln- 
tilTs  husband's  death  was  purely  an  accident, 
not  caused  by  any  defect  of  machinery,  nor 
yet  by  the  fault  or  negligence  of  any  one  in 
Its  employ;  but  if  occasioned  by  the  neglect 
of  any  of  Its  employees  tbey  were  fellow  serr- 
ants  of  plaintiff's  husband,  and  for  their  neg- 
ligence defendant  Is  not  liable. 

The  case  was  tried  by  Jury  whose  verdict 
was  In  favor  of  the  plaintiff,  awarding  her 
twenty-flve  hundred  dollars  in  her  own  right, 
and  the  like  sum  to  her  minor  children. 

Defendant  appeals. 

Biilifiir— The  work  the  deceased  was  em- 
ployed to  do  at  the  mlU  was  to  keep  the  floor 
and  passage-way  of  the  workshop  clear  of 
trash  or  pieces  of  timber.  It  was  his  duty 
to  gather  up  the  stray  and  loose  pieces  of 
lumber  that  might  be  lying  In  disorder  on  the 
floor,  keeping  them  out  of  the  way  of  the 
machinery  and  of  the  workmen. 

He  was  engaged  In  performing  this  duty 
when  struck  and  killed  by  the  pleoe  of  tim- 
ber thrown  by  the  rip-saw. 

He  had  no  connection  with  the  operation 
of  the  saw  itself,  nor  was  his  sphere  of  duty 
confined  to  the  locality  immediately  at  and 
around  the  saw. 

The  rip-saw  was  oi>erated  by  two  men,  one 
called  "the  feeder,"  the  other,  "the  off-bear- 
er." They  were,  at  the  time  of  the  casualty, 
handling  pieces  of  timber  two  feet  long  by 
about  Ave  inches  square.  Out  of  these  tbey 
were  sawing  or  ripping  smaller  pieces  for 
balustrades,  two  Inches  aqnaie  by  two  feet 
long. 

The  rip-saw  is  a  machine  consisting  of  a 
cast  iron  table,  thirty  by  forty-two  Inches, 
In  the  center  of  which,  running  in  a  sHt,  la  a 
small  circular  saw. 

The  table  is  movable— it  can  be  raised  up 
or  down.  The  saw  Is  stationary.  There  are 
fitted  to  and  on  the  surface  of  the  table  what 
are  called  "guidiis,"  to  guide  the  timber  as  It 
Is  being  put  through  the  saw.  Tbelr  object 
is  to  so  adjust  the  timber  and  hold  it  to  the 
saw  that  each  piece  sawed  or  ripped  out  of 
it  is  of  the  same  width. 

The  saw  fitted  In  the  slit  revolves  towards 
"the  feeder"  with  Incredible  swiftness  and 
powar. 


The  feeder  stands  In  front  of  the  machine 
and  adjusting  the  timber  to  the  guides  and 
saw,  pushes  It  against  the  saw.  As  the  saw 
passes  through  it  "the  off-bearer's"  duty  is 
to  take  the  pieces,  throwing  to  one  side  the 
smaller  piece  intended  for  balustrade  pur- 
poses, and  returning  the  larger  piece  to  "the 
feeder"  to  be  again  passed  through  the  saw. 

At  the  time  the  deceased  met  his  death 
"the  feeder"  had  so  adjusted  the  movable 
table  to  the  saw  that  the  latter  could  cut 
the  depth  of  only  half  ol  the  stick  of  timber 
he  was  feeding  to  It  He  tiad  passed  the 
piece  once  through  the  saw  and  It  liad  been 
returned  to  him  by  "the  off-bearer."  "Xbe 
feeder,"  turning  It  on  the  side,  then  passed  it 
through  the  saw  a  second  time.  This  severed 
from  the  larger  piece  one  quarter  of  its  size, 
or  a  piece  (say)  two  inches  thick  by  two  feet 
long,  Intended  to  be  woAed  up  Into  a  tMloi- 
trade. 

The  position  of  the  two  pieces  at  the  In- 
stant the  saw  emerged  the  second  time  was. 
the  larger  piece,  now  three  quarters  of  ita 
former  size,  was  on  top  of  the  smaller  piece 
two  inches  square. 

It  seems  "the  off-bearer"  was  slow  to  catch 
the  pieces,  and  "the  feeder,"  not  yet  liavtog 
loosened  his  hold,  himself  drew  back  the 
larger  piece  and  in  doing  so  the  smaller  cube, 
detached  but  still  under  the  larger  piece,  was 
drawn  against  the  teeth  of  the  saw,  was 
caught  by  the  teeth  and  hurled  with  great 
velocl^  back  towards  the  front  of  the  ma- 
chine where  Stevens,  the  feeder,  was  stand- 
ing. 

Just  at  tliat  moment  Merritt,  the  deceased, 
was  in  a  stooping  position,  discharging  his 
duties,  Just  back  of  the  front  of  the  machine, 
only  a  few  feet  from  Stevens.  The  flying 
piece  of  timber  grazed  Stevens'  arm  and 
struck  Uerritt  with  full  fwce  on  the  side  of 
the  bead  at  the  temple,  crushing  his  aknU. 
After  lingering  a  few  hours  be  died,  never 
recovering  consciousness. 

He  was  forty-three  years  of  age.  His 
wages  at  the  time  were  a  dollar  a  day.  He 
left  a  widow  and  eight  children,  seven  of 
whom  were  minors— the  youngest  two  years 
old. 

He  owned  little  or  nothing  In  the  way  of 
property.  The  family  were  supported  by  bis 
earnings;  were  dependent  on  htm. 

It  is  shown  that,  according  to  life  Insur- 
ance tables,  his  expectancy  of  continued  life 
was  twenty-six  years. 

The  contention  of  the  plalntlS  is  that  the 
machine,  at  the  time  her  husband  was  killed, 
was  dangerously  defective  In  that  It  was 
without  what  ia  called  a  "Kuard,"  or  "spread- 
er" ;  that  if  this  guard  had  been  upon  it  and 
in  place  the  accident  could  not  have  hap- 
pened; that  the  object  and  purpose  of  this 
guard  is  to  keep  the  pieces  of  timber,  sawn 
through  by  the  saw,  from  coming  in  contact 
with  the  teeth  of  the  saw  and  hurled  back, 
to  the  detriment  of  those  standing  at  the 
front  ot  the  machine. 
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Tbls  guard  conelgts  of  a  small  piece  of  steel 
fastened  In  the  slit  in  which  the  saw  re- 
Tolres,  and  adjusted  Just  behind  the  saw. 
It  Is  placed  as  near  the  saw  as  can  be  with- 
oat  Incurring  the  danger  of  the  saw  striking 
It 

Sometlnws  these  gnards  come  with  the  ma- 
dilne  when  purchased  from  the  factory; 
sometimes  they  do  not  and  an  supplied 
(made)  by  the  people  who  run  the  machine. 
They  are  safety  deTlces. 

It  Is  shown  that  other  rip-saws  In  defend- 
ant's establishment  were  fitted  with  guards, 
and  that  tbe  one  in  question  bad  a  guard  pat 
on  it,  the  day  before  Herritt  was  killed,  by 
the  foreman  of  tbe  shop,  but  the  same  had, 
the  day  of  the  casualty,  been  removed  by 
Sterena,  "the  feed^"  of  the  machine. 

The  contention  of  the  defendant  Is  that 
g^iarda  are  not  in  general  use  on  rip-saws; 
that  a  machine  of  that  character  Is  not  de- 
fectlre  because  It  is  not  supplied  with  one; 
that  the  factories  mannfftcturlng  rip-saw  ma- 
chines do  not  lit  ttiem  up  with  guards. 

The  evidence  satisfied  the  jury,  as  it  does 
ns,  that  a  rip-saw  of  the  character  of  tbe 
one  that  killed  Merrltt,  to  be  safe  should  be 
equipped  with  a  guard,  and  that  Merrltt 
would  not  bare  been  killed  bad  there  been 
a  guard  on  the  machine. 

Tlie  jury  were  taken  to  the  mill,  saw  It 
opiated,  and  became  conrinced  (all  save 
two  who  dissented)  that  it  was  dangerous 
to  operate  such  a  machine  in  the  kind  of 
work  then  being  done  without  its  being  pro- 
Tided  with  a  guard. 

It  was  the  company's  dnty  to  see  that  this 
safety  derice  was  supplied  and  kept  in  posi- 
tion. The  master  is  required  to  take  rea- 
sonable precautions  to  secure  the  safety  of 
his  serranta.  A  aerrant  has  the  right  to 
look  to  tbe  master  for  tbe  dtoebarge  ci  that 
duty. 

In  this  Instance  the  company  had  invvided 
no  guard  to  be  attached  to  the  rip-saw.  True 
it  is  the  foreman  of  that  department  of  the 
mill  had,  tbe  day  before,  improvised  a  guard 
and  fitted  it  In  place  on  tbe  machine.  This 
may  be  taken  as  the  act  of  the  master— the 
foreman  standing  In  his  stead. 

So  that  when  the  work  was  commenced  the 
day  of  the  casualty  the  machine  was  fitted 
np  with  the  requisite  safety  device.  But  be- 
fore b^lnnlng  to  saw  balustrade  pieces  out 
of  tbe  thnber  XMrovlded  for  tbe  purpose,  Ster- 
eiM,  tbe  feedor.  In  charge  of  the  machlno, 
removed  It. 

This  act  of  Stevens  was  negl^nce  for 
whi<di  the  master  must  t>e  held  reeponatble 
tmlesB  the  "fellow  servants  doctrine  appUn 
to  exempt  him  from  liability. 

To  bring  the  case  within  the  exemption 
(exemption  of  the  master  from  liability)  this 
material  fact  must  appear,  that  the  servants 
en^ged,  one  of  whom  la  Injured  or  killed, 
most  be  men  In  the  same  common  emj^oy- 
ment  «ni  engagtd  i»  the  Mime  oommo*  work 
under  that  common  employment.  Stncke  T. 


Railroad  Co.,  50  La.  Ann.  200,  23  South.  342. 

Where  servants  are  engaged  in  different 
duties  In  the  same  establishment  an  Injury 
resulting  to  one  by  the  carelessness  or  neg- 
ligence of  another  In  the  course  of  the  lat- 
ter's  peculiar  work  does  not  fall  within  the 
rule  which  exempts  the  master  from  llabiti* 
Ity  by  reason  of  a  fellow  servant's  negligence. 
Stucke  T.  By.  Co.,  50  La.  Ann.  200,  23  South. 
842;  Goal  Co.  v.  Reld,  2  Macqueeu,  266;  By. 
Co.  v.  Boss,  112  U.  a  877,  6  Sup.  Ct  184.  28 
L.  Ed.  787. 

The  only  persons  engaged  in  working  the 
rip-saw  in  question  were  Stevens,  the  fee^ 
er,  and  Woodward,  the  off-bearer. 

They  were  fellow  servants.  Stevens  re- 
moved the  safety  guard.  The  off-bearer 
knew  of  this  because  he  was  there  assisting 
in  operating  the  machine.  He,  therefore,  la 
to  be  considered  as  assuming  the  risk  since 
he  continued  work  knowing  the  increased 
danger  of  his  posltlonr-bjr  reason  of  the  re> 
moval  of  the  guard. 

Hence,  If  the  off-bearer  had  been  Injured 
or  killed.  Instead  of  Merritt,  there  could  be 
no  recovery. 

But  with  Merritt  It  was  different  He  was 
not  an  attendant  on  the  rip-saw.  He  was  not 
restricted  even  to  any  one  department  of  the 
mill.  His  duties  were  to  clean  up  the  whole 
shop.  He  moved  here  and  there  through  the 
mill  in  the  performance  of  his  task. 

It  is  not  shown  he  was  at  or  near  the  rip- 
saw when  Stevens  removed  fbe  guard,  or 
that  he  knew  of  ito  removal  even.  It  is 
altogether  likely  he  had  no  knowledge  what- 
ever of  the  situation. 

Just  prior  to  being  struck  by  the  piece 
of  timber  he  had  been  directed  by  the  fore- 
man to  pile  up  some  lumber,  some  rubbish 
from  the  frame  makers,  and  the  foreman  had 
told  him  to  deposit  the  same  near  the  rip- 
saw, and  had  showed  him  where  to  put  IL 

The  place  be  had  pointed  out  to  him  was  at 
the  front  of  the  rip-saw  and  near  it.  It 
seems  the  Intention  of  tbe  foreman  was  that, 
later,  some  of  the  stuff  Merritt  was  piling 
up  should  be  run  through  the  saw,  ripped 
into  blind  slats.  The  pieces  be  was  piling 
np  near  the  rip-saw  he  was  bringing  from 
the  back  side  of  the  mill. 

When  finished  with  that  Job  he  would  be 
put  to  another,  perhaps  In  another  depart- 
ment, or  sectfon,  or  on  another  floor  of  the 
mUl. 

So  he  was  not  an  attendant  on  the  rip- 
saw;  was  not  stationed  near  It;  was  not  an 
assistant  In  Its  operation.  There  was  no  co- 
association  between  Stevens  and  Woodward, 
the  feeder  and  off-bearer,  respectively,  of  the 
saw,  and  Merritt,  In  the  operation  of  the 
machine.  The  latter  Is  not,  under  the  dt- 
cumstances,  to  be  considered  a  fellow  labor- 
er in  the  same  work.  He  was  not  engaged 
in  the  same  common  employment  with  Stev- 
ens and  Woodward.  There  was  no  fellow 
nerrioe  between  them. 

OSiia  being  wo,  tbe  rule  of  non-Uabillty  of 
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the master  for  the  negligent  acts  or  omla> 
Blon  of  duty  of  Bervants  resulting  In  injury 
to  a  fellow  servant,  cannot  be  here  applied. 

The  danger  to  which  Rlen-itt  was  expos- 
ed as  he  approached  the  machine  which  dealt 
out  death  to  hhn  was  not  open  or  apparent. 
There  was  no  negligence  or  carelessness  on 
his  part 

The  Judgment  appealed  from  Is  found  to 
be  correct  and  the  same  is  affirmed. 

On  Rehearing. 
(Jan.  4.  1904.) 

BREAUX,  J.  Plaintiff,  widow  of  W.  R. 
Merrltt,  brought  this  suit  conjointly  with  her 
minor  children,  eight  in  number,  of  whom 
she  Is  the  tutrix,  to  recover  the  sum  of 
flO.OOO,  with  costs,  and  interest  per  annum 
from  Judgment,  as  damages  for  the  death  of 
her  late  husband  and  totiier  of  her  minor 
children  from  a  blow  received  while  at  work 
in  defendant's  factory. 

The  Jury  awaijded  damages  for  plaintiff 
In  the  sum  of  |2,fi00,  with  5  per  cent  Inter* 
est  from  date  of  the  Judgment  Frmu  the 
verdict  of  the  Jury  and  Judgment  of  the  court 
defendant  prosecutes  this  appeal. 

Witnesses  state  tbat  plaintiff's  husband 
was  an  Industrious  and  useful  man.  His 
age  was  43  years.  At  the  time  of  his  death 
be  was  earning  wages  of  only  $1  a  day. 

He  was  carrying  lumber  slips  and  patting 
them  In  front  of  and  near  to  the  rip-saw  to 
be  sawed  Into  proper  shape  and  dimensions; 
In  other  words,  he  had  Just  brought  pieces 
of  timber  to  the  saw,  and  was  placing  them 
behind  the  saw,  and  while  near  the  machine 
putting  down  these  lumber  slips  he  was 
struck  on  the  right  temple  by  a  piece  of 
flying  timber  and  thrown  down.  In  a  few 
days  thereafter  he  died  from  the  effects  of 
the  blow. 

The  rip-saw  was  sawing  timber  pieces 
to  be  cut  down  into  two-Inch  balnstrades; 
tbat  Is,  after  being  sawed,  they  were  dressed 
down  to  the  proper  size  for  balustrades.  The 
edge  of  the  saw  was  about  two  inches  above 
the  flat  surface  of  the  table.  A  small  piece 
for  the  balustrades  work  was  sawed  out  of 
a  large  piece,  and  the  rip-saw  run  through 
twice  in  order  to  detach  the  small  piece  from 
the  large  piece.  After  the  small  piece  was 
detached,  the  large  piece  (measuring  about 
6  by  B,  and  about  24  Inches  In  length)  was 
brought  to  the  front  of  the  machine  In  or- 
der to  be  run  through  to  make  another  piece 
out  of  it  At  the  moment  that  the  small 
piece  was  detached.  Instead  of  falling  tot- 
ward,  it  was  pulled  back  by  the  large  piece, 
and  was  caught  by  the  saw  and  thrown  for- 
ward, and  on  Ite  way  struck  plaintiff's  hus- 
band, and  inflicted  the  fatal  blow. 

Two  men  attend  to  and  work  at  the  rip- 
saw. One  Is  known  as  the  "feeder"  and 
tbe  other  as  the  "off-bearer."  This  saw  re- 
volves with  a  wonderful  speed.  The  larger 
piece,  to  which  we  have  before  referred.  Is 
laid  on  tbe  iron  plate  of  the  machine,  In 


which  the  rlpHsaw^  with  Its  rim  Just  above 
the  table  In  question,  is  fixed.  Its  edge  re- 
volves to  tbe  front  and  in  the  direction  of 
the  "feeder."  The  large  piece  is  pushed  to 
the  saw  by  the  "feeder."  It  passes  through 
tbe  saw,  and  then  the  detached  piece  is  tak- 
en and  laid  aside  by  the  "off-bearer,"  a;id 
tbe  larger  piece  Is  taken  back  to  be  sawed 
again,  and  to  have  token  therefrom  another 
piece. 

It  happened  that  the  "off-bearar"  did  not 
catch  the  small  piece.  It  was  pulled  back  to 
the  saw  as  before  stated,  and  hurled  away, 
cau^ng  the  death  before  mentioned.  The 
rip-saw  Is  always  dangerous,  and  requires 
care  and  attention  in  running  it  This  ma- 
chine has  a  fluctuatlDg  or  rising  table;  Tbe 
saw  is  stationary  about  the  center  in  a  silt 
of  the  table  (a  flat  Iron  table  in  size  80  by 
42  inches).  By  lowering  the  teble,  a  largex 
edge  of  the  saw  is  exposed.  If,  in  this  in- 
stance, the  toble  bad  been  lowered,  and  the 
saw  thereby  raised,  as  It  were,  tben  It  would 
have  given  the  saw  a  greater  and  broader 
cutting  power,  and  then  these  pieces  would 
have  been  entirely  separated. 

This  saw,  the  weight  of  tbe  testimony  In- 
forms us,  should  be  equipped  with  a  "guard** 
or  "spreader";  otherwise  there  la  great  dan- 
ger every  time  the  machine  rips  a  piece  d 
timber,  for  It  may  then  fly  back  Just  as  did 
the  fatol  piece  In  this  case.  This  "guard"  or 
"spreader"  stands  a  short  distance  beyond 
tbe  saw,  and  protecte  against  the  edge  of 
the  saw  catching  the  piece  of  timber,  if,  as 
in  this  case,  the  "off-bearer"  falls  to  teke 
hold  of  the  detached  piece  quickly  after  it 
had  passed  through  the  saw. 

With  reference  to  the  necessity  of  a 
"guard"  or  "spreader"  the  testimony  is  con- 
flicting. The  preponderance,  however,  we 
thinlE,  is  with  tbe  plaintiff.  We  ue  inform- 
ed, among  others,  by  the  testimony  of  de- 
fendant's foreman  of  ite  sash  and  blind  de- 
partment, who  says  tbat  he  Is  very  familiar 
with  the  running  of  rip-saws,  that  the 
"guard"  In  question  Is  Important  in  order, 
to  quote  from  his  testimony,  "to  prevent  it 
being  dangerous,  or  to  prevent  It  from  crowd- 
ing the  saw,  and  avoid  accidents."  He  had 
put  it  on  himself.  It  was  not  on  at  the  time 
of  tbe  accident.  It  bad  been  taken  off  by 
the  "feeder"  and  laid  aside.  He  further 
swears  that  he  did  not  know  that  this  ap- 
pliance had  been  taken  off,  It  having  been 
but  recenUy  (the  day  before)  put  In  by  Mm. 

This  madilne  was  on  the  uppo:  floor,  ot 
which  this  foreman  had  charge.  This  fore- 
man also  testified  that  the  "feeder"  was  an 
indolent  man  and  careless;  that  be  had 
hesitated  In  employing  him;  that  he  was 
not  the  man  he  wanted;  that  friends  of  the 
"feeder"  spoke  to  him  in  behalf  of  the  'feed- 
er." and  that,  as  he  needed  a  "feeder,"  he 
hired  him,  and  put  him  In  that  place. 

The  "guard"  was  cast  aside  by  tbe  "feed- 
er" in  the  morning.  In  tbe  evening  plain> 
tiff's  husband  was  mortelly  wounded. 


Digitized  by 


Google 


u.) 


STATB  T, 


\  BROWN. 


601 


We  think  wa  m  nfe  In  eoncladlng,  after 
havliig  again  considered  the  tegtUnony,  that 
a  "Bpreader"  or  "guard"  U  a  neceaaary  part 
of  a  rip-saw,  and  that  it  waa  negligence  to 
mn  the  machine  in  question  without  vneb  ap<' 
pUance, 

The  foreman  sooght  to  ahleld  himaelt 
against  all  responslblll^  in  the  matter  by  the 
statement  that  he  was  not  aware  that  the 
"guard"  In  question  had  been  taken  off,  and 
by  the  further  statement  that  the  "feeder" 
man  was  not  aa  careful  In  tiut  work  as  lie 
should  have  been. 

The  machine  waa  on  the  floor  of  which 
thto  foreman  had  the  special  superrlslon. 
The  duty  of  Inspection  devolved  upon  blm. 
He  also,  aa.  he  had  the  power  to  employ  and 
discharge  men  under  Mm  (aa  shown  by  the  ev- 
idence), sOiould  not  have  permitted  a  man  to 
ronaln  in  defendant's  employ  whose  Indolrace 
and  carelessness  Increased  the  danger  of  the 
enqdoyment  The  fonctlan  ot  the  "apreader" 
w  "guard"  waa  Important.  Although  defend- 
ant says  Oiat  the  court  erred  In  holding  that 
had  the  **apreader"  or  "guard"  been  on  the 
machine  "at  the  time  of  the  acdd^  It  would 
not  have  occurred,"  defendant's  foreman  tes- 
Ufled  with  reference  to  this  "guard"  or 
"spreader"  that  the  offending  piece  could  not 
pmslbly  have  caught  aa  it  did,  U  tha  ''guard" 
had  been  In  Its  place. 

If  be  did  not  see  that  It  was  no  longer  in 
place.  It  was  none  the  less  his  duty  to  have 
seen  It  In  time  to  ^vent  serious  accident. 
The  machine  was  (grated  a  sufficient  length 
ot  time  to  enable  the  foreman  to  become 
aware  that  the  "guard"  bad  been  taken  off. 
The  rule  relating  to  Inspection  requires  at 
least  ordinary  attention  of  the  foreman  of  the 
machinery,  particularly  when  It  Is  in  the  hands 
of  one  as  deficient  as  he  seemed  to  think  the 
"feeder"  In  this  case  was. 

We  think  that  the  decisions  sustain  the 
view  that  the  master  or  bis  representative 
should  be  held  to  reasonable  Inspection.  A 
number  of  decisions  are  referred  to  upon  the 
subject  in  Black's  Law  and  Practice  In  Accl- 
dent  Cases.  S  6& 

TJpon  the'  question  of  the  "guard"  or 
"spreader"  the  following  inquiry  of  the  de- 
fense Implies  that  It  Is  not  as  useless  an  ap- 
pliance as  imagined  by  a  few  of  the  wltaesses: 

"Can  a  foreman,  situated  as  he  was,  in- 
trusted of  uecesslty  with  the  supervlaion  of  a 
number  of  workmen,  be  expected  to  stand 
guard  over  each  workman  to  see  that  he  op- 
eratea  the  machine  Just  like  It  was  up?  If 
this  be  requfared.  It  would  require  aa  many 
foremen  as  tha*e  are  workmen." 

We  can  only  say  that,  If  machinery  la  In 
the  bands  of  one  Id  regard  to  whom  the  fore- 
man should  have  felt  more  than  ordinary  con- 
cern, then  ordinary  prudence  dictates  the  ne- 
cesaity  of  frequent  inspection. 

We  will  go  one  step  further,  and  state  that. 
Id  our  view,  as  relates  to  the  machine  "feed- 
tr,"  who  took  upon  himself  to  strip  the  ma- 
chine of  this  safety  appliance,  the  master  Is 
not  protected  by  the  fellow-servant  doctrine, 


tar  the  reascm  that  ttw  maater,  or  bis  repre- 
aoitatlT^  the  foreman,  might  In  all  prob*- 
blllty  have  prevented  the  accident  had  they 
t>een  as  vigilant  in  the  petformanot  of  a  duty 
as  the  necessity  of  the  occasion  demanded. 
MoNorer.  it  was  not  made  to  appear  with 
any  degree  of  certainty  that  the  parties,  the 
deceased  and  the  "feeder,"  were  in  tlie  same 
Qommon  employment. 

One  waa  ^ployed  at  tbe  machine,  as  be* 
torn  stated,  and  tbe  other  in  carrying  pieces  itf 
lumber  trcm  one  part  <tf  the  mill  to  the  other. 
At  the  time  ef  the  fatal  acddant  he  was  car> 
rylDg,  It  Is  true.  Qie  pieces  to  tlie  rip^HW,  but 
It  remains  that  deceased  was  an  aU-aronnd 
laborer  about  tbe  factory.  Under  the  light  of 
our  decisions,  he  waa  not  strictly  In  the  same 
department  ia  which  the  rip-saws  wrae  op- 
erated, although  bis  work  necessarily  brou^t 
blm  near  these  machines. 

We  have  endeavored  In  our  decisions  to 
maintain  a  Just  equilibrium  between  the  mas- 
ter and  bis  employte,  in  order  that  the  master 
would  not  consider  himself  too  much  relieved 
of  reqwnslbllity  under  an  extreme  fellow- 
servant  doctrine  or  rule.  On  tbe  other  hand, 
we  have  sought  to  urge  employes  to  t>e  at 
least  ordinarily  careful. 

Again,  there  was  another  way  of  doing  the 
work,  wblcdi  would  have  been  safer  than  even 
with  the  "guard."  That  waa  to  lower  tbe 
Iron  table  and  to  cut  through  the  larger  piece 
of  timber,  and  not  to  run  It  through  twice,  as 
was  done.  In  order  to  detach  the  small  pleoe 
from  the  larger  piece  on  the  second  run 
througb  the  saw. 

From  this  it  appears  that  there  was  a  way 
to  saw  and  resaw  tbe  pieces  so  as  to  separate 
them  completely  after  tbe  first  passage 
through  the  saw. 

Of  this  one  of  the  witnesses  testified:  "It 
was  dangerous  to  rip  the  pieces  like  it  waa 
being  done;  safe  way  was  to  rip  clear 
through."  We  conclnde  by  reiterating:  The 
master  or  his  representative  should  inspect 
tbe  machinery,  and  see  to  a  reasonable  ectent 
that  It  is  operated  so  as  to  be  safe  to  those 
who  must  worlE  near  It  while  It  Is  being 
run. 

We  think  the  verdict  and  Judgment  have 
done  Justice  between  the  parties. 
'  For  these  reasons  tbe  verdict  and  Judgment 
appealed  from  are  affirmed. 

PROVOSTT,  J.,  concurs  In  the  decree. 

LAND,  J.,  recuses  himself,  having  been  pre- 
siding Judge  In  tlie  district  court 
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No.  15,011. 
STATB  V.  BROWN. 
(Supreme  Court  of  Looiaiana.    Nov.  SO,  1903.) 

PBRJURT— BVIDENCB  —  INDICTMENT  —  CROSS- 
BXAHINATION—nTBTRUGTIONS-naSt- 
RE8T  OF  JUDGMENT. 

1.  In  a  case  in  which  perjury  wa«  the  crime 
charged,  the  record  of  the  civil  suit  wherein  it 
waa  charged  the  accused  had  committed  per* 
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jury  offered  for  the  restricted  purpose  of  show- 
ing the  jurisdiction  of  the  court  to  try  the  csw 
uid  the  materiality  of  the  testimony. 

2.  It  most  appear  on  the  face  of  the  indict- 
ment that  the  matter  sworn  to  was  material, 
or  "there  mast  be  an  averment  chargjag  that 
it  was  material,  and  an  express  arennent  of 
materiality  lets  In  the  eTidence^"  Boaeve. 

8.  Evidence  not  pertinent,  nor  in  answer  to 
any  question,  a  statement  in  the  natare  of  a 
preface,  which  conld  not  injure  defendant.  Is 
not  ground  for  annulling  proceedings. 

4.  A  conversation  between  connaet  and  his 
client  is  not  admissible. 

5.  On  cross-examination  a  latitade  Is  allow- 
ed to  test  memory  of  the  witness. 

6.  There  is  no  necessity  to  have  it  appear 
that  the  accused  had  been  sworn  in  another 
case  than  the  one  in  which  he  Is  charged  with 
perjury,  before  It  can  be  required  of  him  to  tes- 
tify as  to  what  he  said  as  a  witness. 

7.  The  trial  judge  cannot  t>e  required  to  re- 
iterate that  which  he  has  already  said  to  the 


.  The  court  pro^rly  charged  the  jury  that 
the  dmnken  condition  of  the  accused  at  the 
time  was  a  question  of  fact  for  the  jury. 

6.  The  foct  charged  had  direct  bearing  upon 
the  point  at  issue,  and  was  material. 

10.  An  arrest  of  judsiiient  will  only  be  de- 
creed for  illegality  or  Irregularity  apparent  on 
the  face  of  the  record. 

(Syllabus  by  the  Court.) 

Appeal  from  Third  Judicial  District  Conrt, 
Pariah  of  BlenTille;  Benjamin  P.  Edwards, 
Judge. 

B.  Brown  was  convicted  of  perjary,  and 
apiiealB.  Affirmed. 

J,  Buah  Wimberly,  for  appellant  Walter 
Onion,  Atty.  Qea.,  and  John  O.  Theus.  Dist 
Atty.  (LewlB  Oolon,  of  counsel},  for  the  State. 

BEEAITX,  J.  Fojury  was  the  diarge 
brought  against  the  accused,  for  which  be 
was  Indicted. 

In  January,  1002,  the  grand  Jury  returned 
a  true  bill  against  the  accused.  He  was 
tried,  and  upon  his  objection  evidence  was 
excluded  for  insnfflclent  allegations  In  the 
Mil.  The  Jury  returned  a  verdict  of  not 
guilty. 

In  October  following  tbe  district  attorney 
presented  an  Infwmatlon,  which  was  filed. 
Tbe  plea  of  autre  f  ois  acquit  was  Inteipoaed. 
It  was  sustained  by  tiie  district  court  On 
appeal  the  decree  was  reversed,  and  tbe  case 
ronanded  for  trial.  State  t.  Brown,  110  La. 
001.  S4  South.  69S. 

The  case  was  tried  by  Jury  last  September. 
He  was  cfmvlctedt  and  soitenced  to  two 
years  and  a  half  In  the  penitentiary.  He 
prosecutea  tills  appeal. 

Daring  bis  trial  he  reserved  10  bills  of  ex- 
cepthms,  indndlhg  exception  taken  to  the  or< 
der  ovmuUbg  tbe  motion  ttx  new  trial  and 
motion  In  arrest  of  Judgment 

1.  The  first  bill  of  exception  was  taken  to 
the  admission  of  tbe  petition  and  answer  In 
tbe  dvU  suit  In  which  it  was  charged  tbe 
accnsed  bad  committed  perjury. 

The  district  attorney  offered  tbla  testimony 
for  tbe  restricted  purpose  "of  showing  tbe 

1 1.  See  Perjury,  vol.  M.  OraL  Dig.  H  O, 


Jurisdiction  of  the  court  to  try  the  case,  and 
the  materiality  of  the  alleged  perjured  tes- 
timony of  accused."  And  states  that  It  was 
stated  by  him  and  by  tbe  conrt  to  the  Jury 
that  it  was  offered  and  read  ior  this  re- 
stricted purpose. 

Connsel  for  defendant  objected  on  the 
ground  that  tbla  evidence  contained  hearsay 
and  self-serving  declarations,  and  was  no 
proof;  that  the  answer  of  the  defendant  T>. 
B.  Brown,  Jr.,  in  the  case  In  questiw,  raised 
the  issue  of  character  and  reputation  of  tbe 
defendant,  although  defendant  bad  not  placed 
them  at  Issue;  that  the  materiality  of  the 
testimony  could  be  shown  without  Intro- 
ducing the  answer.  If  It  was  material;  that 
the  answer.  If  read,  would  prejudice  tiie  Jury 
against  the  defendant 

"The  court  held.  In  passing  upon  an  issue 
dearly  presented  by  the  district  attorney  on 
the  one  hand  and  counsel  fw  defendant  on 
the  other,  that  the  evidence  was  only  Cor 
tbe  purpose  of  showing  Jurisdiction  of  tbe 
matters  at  Issue  In  the  suit  In  wbioh  0ie 
perjury  is  alleged  to  have  been  committed, 
and  tbe  materiality  of  the  perjured  testi- 
mony; and  tbe  Jury  was  instructed  not  to 
consider  it  for  any  other  purpose."  CTrial 
Judge's  narrative  in  bill  of  exception.) 

The  rule  is,  generally,  that  the  materiality 
of  tbe  testimony  presents  a  question  of  law 
for  the  court  bat  where  there  are  facts  It 
may  become  a  question  of  law  and  fiicts, 
which  tiie  court  may,  after  proper  instruc- 
tion, submit  to  the  Jury. 

Here  the  question  Is  whether  tbe  record, 
such  as  the  petition  and  answer  (no  objection 
was  raised  on  the  ground  that  tbe  whole 
record  was  not  offered),  are  admissible. 
Where  the  record  and  Judgment  In  the  pro- 
ceedings containing  the  evidence  of  alleged 
false  swearing  are  offered  to  show  that  suit 
was  brought  and  to  prove  tbe  Jurisdiction 
of  tbe  court  they  are  admissible. 

Of  course^  It  Is  not  admlsBible'  where  the 
purpose  Is  to  show  the  falsity  of  the  testi- 
mony, OS  anything  of  that  nature. 

Wben  admitted  It  to  incumbent  upon  tbe 
court  to  instruct  the  Jury  regarding  the  pur- 
pose for  wblcb  It  is  admitted. 

These  instructions,  the  court  Informs  us, 
were  given,  and  everything  was  done  to  re- 
strict the  testimony  to  the  issues  before  men- 
tioned. 

Proceedings  In  dvll  suits  are  "admissible 
to  prove  relevant  fitcts."  If  matnlal,  "Oie 
record  must  be  produced." 

"Statutes  have  been  raiacted  in  some  Juris- 
dictions by  whlcb  the  prior  conviction  Is  not 
to  be  submitted  to  tbe  Jury  onto  they  have 
found  tbe  defendant  gull^  of  the  <^rge 
primarily  on  trial.  Wben  such  a  statute  Is 
not  in  operation,  liowever,  it  is  necessary 
to  lay  tbe  recwd  of  the  prbir  convletiou  be- 
fore tbe  Jnry,  though  they  should  at  the 
time  be  instructed  not  to  pmnlt  the  fact  of 
such  former  conviction  in  any  way  to  in- 
fluence them  in  determining  tbe  question  of 
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tlie  defendants  gnOt  of  the  Immedtate 
ebarge."  Wharton,  CMmlnal  BTldence  (Mh 
Ed.)  p.  606L 

This  waa  tiie  Inatmctton,  In  mbatance^  of 
the  oonrt,  aa  we  tntear,  from  Ha  atatement 
Incorporated  In.  the  bill  of  ezcwtlona,  and 
we,  In  eonaeqnence,  cannot  do  leaa  than  sus- 
tain the  ruling  followed  bi  admitting  the 
record  oCTered.  We  are  not  to  aiaame  that 
the  Jury  were  Influenced  In  a  mattor  dlrectlf 
different  from  the  Instmctiona  care£nll7  glT- 
cn.  We  most  follow  a  principle  deariy  laid 
down. 

2.  Counsel  for  the  state  offered  to  prove 
by  a  witness  that,  aftCT  the  defendant  <^e 
into  the  boose,  he  got  op  from  where  he 
was  sitting,  and  came  to  the  door  of  the 
Utehen,  and  was  asked  by  witness  what  he 
wanted,  and  that  dtfendant  aald  he  did  not 
want  to  talk  to  her.  but  to  her  "gaV*  and 
said,  "Come  here,  honey,  I  have  got  aome- 
thing  to  tell  you." 

Counsel  for  defendant  objected  on  the 
ground  that  the  erldmice  waa  Irrelevant,  and 
offered  for  the  purpose  of  prejudicing  the 
case  against  tbe  defendant,  and  that  there 
waa  no  allegation  under  which  the  evidence 
waa  admissible.  The  conrt's  ruling.  If  in  ac- 
cordance with  tbe  facts— and  we  have  every 
reason  to  b^eve  that  it  is-dispoBes  of  the 
question,  for  the  court  states  that  this  evi- 
dence was  In  direct  rebuttal  of  evidence 
brovght  out  by  defendant  that  be  had  no 
zeooUectlon  of  having  gme  to  the  bouse  of 
this  witness. 

The  fact  that  be  bad  gone  to  tbe  bouse 
of  tbe  witness  oonld  not  be  more  clearly 
abown  than  by  proof  tiered  <it  conduct  while 
he  was  In  the  house. 

i.  The  prosecuting  officer  offered  to  prove 
by  a  witness  for  the  state  that  defendant 
rode  up  to  the  house  of  this  witness,  and 
said  to  her,  "You  do  not  know  me,"  but  that 
ahe  would  soon  know  him. 

The  prosecuting  officw  says  that  some- 
thing to  that  effect  was  Stated  by  the  wit- 
ness, although  the  answer  was  not  sought 
or  expected;  that  his  question  was  directed 
soldy  to  accused  entering  tbe  house,  and  as 
to  what  took  place  while  he  was  in  the 
Iwnse  and  when  he  was  put  out 

Tbe  objection  by  counsel  for  defendant  was 
that  It  was  not  pertinent,  and  would  preju- 
dice the  defense.  The  court  sets  forth  in 
the  bin  that  the  witness,  In  relating  the  dr- 
cnmstance  of  accused's  entering  the  bouse, 
prefaced  her  statement  by  sa^g  that  de- 
fendant rode  up  to  her  house,  and  stated 
that  she  did  not  know  him,  but  that  she 
would  know  him;  that  it  did  not  Injure  de- 
fendant In  any  way;  and  that  it  was  not  In 
answer  to  any  question  of  ttie  district  at- 
torney. 

Tbe  record  does  not  dlactoae  that  the  tes- 
timony had  tbe  least  t)earlng  upon  the  Is- 
sues, and  that  the  defendant  was  thereby 
in  tbe  least  prejudiced.  The  motive  or  In- 
tent of  defmdant  might  have  beai  entirely 


good  In  VxvM  addressing  ttM  witnea.  At  any 
ntb,  it  was  not  preJndldaL  It  was  not  a 
fatal  error,  and  not  the  testim<my  relating 
to  any  fiict,  charge,  or  r^rding  any  elemmt 
entering  into  tbe  crime  allseed. 

4.  Counsel  tor  defendant  offered  to  prove 
by  defendant  that  his  attorney*  Mr.  Wlmbov 
ly,  In  the  trial  In  tbe  case  in  whkb  It  la 
charged  he  (defendant)  committed  perjury, 
told  and  advlaed  defendant  that  be  bad  best 
not  swear  that  he  did  not  go  Into  the  honae 
of  Mrs.  White,  for  the  reason  that  he  might 
be  indicted  for  perjury,  and  he  (counsel)  ad- 
vised defendant  that  there  were  parties  pres- 
ent that  would  swear  that  b«  did  go  Into 
the  house,  nils  was  offa«d  to  prove  de- 
fendants good  faith. 

The  objection  of  the  dlatrlct  attorney  was 
that  tbe  evidence  was  hearsay,  and  a  secret 
communication  between  attorney  and  cllait; 
which  could  not  be  Inquired  Into,  and  was 
irrelevant.  The  court  held  that  it  was  a 
hearsay,  private  communication,  and  self- 
serving,  as  tt  unquestionably  was.  An  ac- 
cused cannot,  as  a  defense,  state  conversa- 
tions held  by  him  with  third  persons,  or 
even  with  his  attorney,  which  resulted  in  the 
advice  from  his  attorney  that  be  should  not 
testify,  as  be  stated,  as  he  would  expose 
himself  to  a  prosecution  for  perjory.  Tbla 
Is  self-serving.  Inadmissible  testimony;  a  con- 
versation with  a  tiilrd  peaoHt  which  could 
not  t>e  heard  on  the  trial. 

Counsel  for  the  atate  asked  defendant 
as  a  witness,  on  cross-examination,  regard- 
ing his  utterances  In  the  bouse  In  which  be 
denied  having  gone,  whereupon  defendant 
objected  to  the  question  and  answer  as  Ir- 
relevant, and  prejudicial  to  defendant. 

The  trial  Judge  Informs  us  of  the  state  of 
f^cts  at  this  iwint,  which  were  that  tbe  wit- 
ness was  asked  In  chief  If  he  had  gone  Into 
this  house,  and  the  question  and  answer  wm 
on  cross-examination,  and  they  went  to  tbe 
credibility  of  the  witn^. 

We  have  previously  decided  this  point 
In  this  bill  of  exception,  nothing  Is  suggest- 
ed which  would  Justify  us  In  concluding  that 
evidence  relating  to  defendants  going  Into 
tbe  bouse,  In  face  of  bis  denial,  was  Inad- 
missible. 

6.  Without  detailing  all  tbe  facts  relating 
to  tbe  i>olnt  now  before  ua  for  decision,  It 
suffices  to  state  that  the  question  propounded 
to  test  witness'  recollection  on  crosa-examlna- 
tlon  as  to  whether  or  i)ot  he  had  gone  into 
the  house  was  admissible. 

The  question  objected  to  was: 

"Mr.  Brown,  while  on  trial  before  this  court 
for  disturbing  the  peace  at  Mrs.  White's 
bouse,  did  you  swear  that  yon  went  into  tiie 
house  by  Invitation?" 

A  question  admissible  on  cross-ezamlna- 
tiou,  directed  to  test  whether  witness  admit- 
ted that  he  had  gone  Into  the  house. 

7.  The  objection  that  the  Information  did 
not  contain  averment  auQclent  to  admit  evi- 
dence that  defendant  (on  trial  before  the 
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court  for  dlstnrblns  the  peace  at  Ura.  WUte*! 
bouse)  testlfled  that  be  vent  Into  the  bonse 
of  Mrs.  White.  Defendant  xagen  ttiat  it 
flboold  first  hare  been  shown  that  he  had 
been  sworn  before  testifying,  as  above  sug- 
gested. We  have  no  reason  to  Infer  that  he 
had  not  Jbeen  sworn. 

Besides,  on  cross-examination,  for  the  pur- 
pose of  Impeachment,  the  defendant  was 
questioned  as  to  bow  be  bad  answered  a 
Question. 

8.  The  next  bill  of  ezc^^on  before  as 
shows  that  Ibe  court  instructed  the  fary  In 
its  charge  that  drunkenness  was  a  defense  In 
case  <Mt  peijur7,  but  that  the  oath  must  bave 
been  tak&x  while  drunk;  and  when  the  court 
asked  fw  iBvedal  charges  defendant's  counsel 
presrated  a  written  charge  to  this  ecrect: 
"That  IntoxlcatlQn  often  Impairs  the  memory, 
and  parties  could  not  often  remember  all 
that  occurred  while  drunk." 

Tbla  charge  was  refused  \ff  the  oourt,  and 
defendant  excepted.  The  court  added  to  this 
bill:  "The  charge  given  by  the  court  covered 
substantially  every  point  In  tills  blU." 

The  trial  Judge  cannot  be  required  to  reit- 
erate that  which  he  has  already  said  to  the 
Jury.  It  must  be  held  to  have  t>een  sufficient 
untU  something  is  shown  proving  the  con- 
trary. State  V.  JoBepb,  45  La.  Ann.  903.  12 
South.  9S4;  State  v.  Hamilton,  41  lA.  Ann. 
317,  6  South.  540;  State  v.  Canty,  41  La.  Ann. 
687,  8  South.  S3& 

Moreover,  we  think  that  the  requested 
da!  charge  was  too  broadly  stated,  for  we 
take  It  that  inttndcatlon  seldom  In^alrs  the 
memory  to  the  extent  that  the  requested  In- 
struction Implies. 

The  court  had  the  autborl^  to  modify  the 
Instruction  to  the  extent  necessary  as  a  mat- 
ter of  discretion. 

But  Ibe  statement  of  the  trial  judge  Is  that 
fata  cbarge  covered  every  point  In  the  bill. 

This  Included  Ibe  charge  requested  even  as 
broad  as  It  is. 

9.  This  brings  us  to  the  motion  for  a  new 
trial,  which  is  properly  before  us.  Defend- 
ant avera.  In  substance,  that  the  prosecution 
was  baaed  upon  proceedings  In  a  civil  case 
for  damages  for  Injury  Inflicted  upon  blm 
while  Intoxicated,  and  the  charge  of  perjury 
la  based  upon  the  allegation  and  evidence 
that  he  swore  that  be  did  not,  on  the  day  he 
was  struck,  enter  the  house  of  Mrs.  White, 
which  bouse  was  more  than  one-half  mile 
from  point  at  which  he  was  struck  and  in- 
jured by  D.  B.  Brown,  when,  although  he  did 
enter  the  house,  it  gave  this  Brown  no  legal 
right  to  club  him  and  do  him  great  bodily 
harm,  several  hours  after  the  said  entering 
in  the  town  of  Arcadia  at  some  dlstence; 
and  that  the  court  erred  in  charging  the  jury 
that  drunkenness  was  a  defense,  when  it  was 
shown  tliat  the  defendant  was  too  drunk  to 
be  conscious  of  right  and  wrong,  but  the  oath 
must  be  taken  while  the  party  was  drunk. 

That  the  court  refused  to  give  the  special 
cbarge  requested,  to  which  we  have  before 


referred;  that  'tiie  court  permitted  the  state 
to  aak  the  d^oidant;  white  on  the  stand,  over 
his  objectlcm,  what  be  swore  to  on  the  trial 
of  some  criminal  ease  before  the  court,  when 
defendant  had  not  gone  Into  lliat  question 
In  bis  examination  In  chief,  and  on  that  croas- 
examinatlon  questlona  were  propounded  to 
defendant  on  other  subjects,  which  bad  not 
been  inquired  about  In  chief;  the  question 
regarding  Ibe  asserted  failure  of  showing 
Ibat  deffflidant  bad  been  awom  in  the  cause 
In  which  it  was  chained  he  bad  swton  false- 
ly; and  tiie  question  of  Insufficiency  of  aUe- 
gatlpn  of  the  Indlctmait  to  admit  pnxtf  <tf- 
fered  on  this  point— is  again  raised. 

Haviug  stated  all  the  grounds  of  defend- 
ant for  new  trial,  we,  in  justice  to  the  state, 
will  have  to  set  forth  the  grounds  of  tiie 
court's  ruling,  in  substance^  although  it 
brings  up  agatai  the  point  of  liie  case  whldi 
we  have  already  decided. 

The  court,  In  considering  the  first  ground 
of  the  motion,  states:  "Tbat  is  a  fiict  that 
the  prosecution  Is  for  false  testimony  of  de- 
fendant In  dvil  suit  for  damages  between 
defendant  here,  but  plalntUE  In  dvll  suit  of 
B.  Brown  vs.  D.  B.  Brown,  Jr.'*  And  the 
court  states  "that  the  fact  whetber  defend- 
ant here  did  or  did  not  enter  the  house  in 
question  on  the  day  he  was  struck  by  D.  B. 
Brown,  Jr.,  was  a  material  and  important 
tact  In  mitigation  of  damages  in  a  dvil  ac- 
tion; that  Mrs.  White  was  a  first  oousln  of 
D.  K  Brown,  Jr.,  and  to  blm  she  looked  In 
great  measure  for  protection." 

With  reference  to  the  drunkenness  the 
court  states  that  the  charge  was:  "Where  a 
person  swore  falsely  by  Inadvertence, 
throng  a  misunderstanding,  or  from  error. 
It  was  not  perjury;  that  if  a  party,  while 
drunk,  swore  falsely,  not  intoning  any 
wrong,  it  was  not  perjury;  that  drunkenness 
was  a  defuse  when  It  was  stiown  that  the 
party  taking  the  false  oath  was  too  drunk 
to  be  conscious  of  right  or  wrong;  but  that 
If  the  party,  while  sober,  did  swear  telsdy 
knowing  at  the  time  It  was  false,  bis  drunk- 
en condition  at  the  time  be  went  to  Mrs. 
White's  house  was  not  a  defense." 

The  court  states  that  it  charged  the  jury 
that  the  drunken  condition  of  the  accused  at 
the  time  was  a  question  of  fact  for  them  to 
consider  as  any  other  fact;  and  that,  if  bis 
condition  was  such  as  to  render  him  lnc<Kn- 
petent  of  remembering  the  fact.  It  was  a  de- 
fense; and  the  court  refused  to  cha^e  as  re- 
quested, because  it  bad,  in  substance^  cbar^ 
ged  what  defendant  asked. 

The  court  further  states  that  defendant, 
while  on  the  stand  as  a  wltneM  In  his  own 
behalf.  Is  subject  to  all  the  rules  of  evidence 
and  examination  as  any  other  witness,  and 
may  be  asked  any  question  going  to  his  cred- 
ibility; that  defendant  was  asked  by  his 
counsel  if  he  had  gone  on  the  stand  as  a 
witness  in  the  case  of  the  State  v.  B.  Brown 
for  disturbing  the  peace,  to  wUch  be  (B. 
Brown)  answered  that  be  bad  no  recoUeC' 
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tlon  itf  baTlng  gcme  on  Qie  stand  as  a  wit- 
ness; that  the  quesUoiu  pat  to  defraidant 
■ven  all  toncblsg  his  credibility;  that  the 
state,  hj  two  omnpetent  witnesses,  showed 
that  Ihe  accused  did  go  on  the  stand  in  his 
own  behalf  In  the  case  charging  him  wlQi 
dlstnrblng  the  peace  at  Mrs.  White's  house. 
He  had  no  recollection  of  it. 

The  oonrt  states  that  the  whole  theory  of 
the  defense  was  that  the  accused  did  not 
commit  perjai7t  because  he  was  too  drunk 
to  remember  anrthlng;  and  the  accused  stat- 
ed, while  on  the  stand.  In  this  case,  that 
even  now.  If  he  went  Into  Mrs.  White's 
house,  he  bad  no  recollection  of  It  The  dis- 
trict attmney  combated  him  by  showing  that 
accused  did  remember  going  into  the  house  of 
Urs.  White. 

.  Oolng  back  to  the  first  ground  of  the  bill, 
the  facts  are  that  defendant,  by  doiylng  as 
a  witness  that  he  had  gone  Into  the  house 
as  charged,  placed  his  case  In  betta  light 
before  the  court  In  wblcih  he  sued  for  dama- 
ges^ and  had  a  teaHeacf  to  sustain  his  claim 
for  Injuries  inflicted  by  D.      Brown,  St. 

It  is  true  that  there  was  not  provocation 
Jnstifytog  the  letter's  act,  as  before  stated. 
None  the  less  plaintiff  In  the  suit  would  bare 
been  entitled  to  larger  amount  In  damages  If 
be  had  not  gone  In  the  house  at  alL 

If  one  conmitts  an  assault'  and  battery 
without  provocation,  lie  is  liable  tor  larger 
damages  than  if  he  has  bora  provoked, 
though  not  to  an  extent  to  Justify  his  act. 

As  to  the  second  groond— that  relating  to 
the  drunken  eondlticm — the  court  inroperly  In- 
stmcted  the  Jury  to  consider  whether  the  do> 
fendaut  was  drunk  and  irresponsible. 

With  reference  to  credibility,  a  witness 
may  be  qoesttoned  regarding  issues  not  fav 
relevant  The  trial  Judge  Is  vested  with 
large  discretion  in  this  respect  Law  of 
WitnMses,  Bapalje,  p.  406,  No.  3. 

10,  Arrest  of  Judgment,  and  motion  to  that 
Old,  presents  the  next  ground. 

We  have  given  this  case  palnstakli^  at- 
tention. At  this  point  upon  the  theory 
which  the  facts  Justify,  it  is  not  possible  to 
conclude  that  the  indictment  is  fatally  de- 
fectlTe.  and  that  it  falls  within  the  class  of 
Irregular  Indictments,  which  are  subject  to 
be  annulled  on  motlcm  in  arrest  of  Judgment 

It  is  weU  settled  that  the  Judgment  Is  to 
be  arrested  only  for  defect  apparent  on  the 
face  of  the  record. 

It  is  true  that  it  must  "appear  on  the  face 
of  the  Indictment  that  the  matter  sworn  to 
was  material,  or  tiwre  must  be  an  averment 
charging  that  It  was  material."  Boseve  (6th 
Ed.)  p.  757.  *'And  an  express  averment  of 
materially  lets  In  the  evidence,"  Id. 

Evoy  point  has  been  scrutinized.  We 
have  not  found  it  possible,  to  the  extent  that 
we  have  Jurisdiction,  to  set  aside  the  ver- 
^ct  and  sentence. 

The  question  of  responsibility  of  the  ac- 
cnsed,  his  condition,  and  his  guilt  and  inno- 
cence are  not  before  us. 


We  have  been  left  to  the  one  altematlvet 
aftor  having  considered  the  points  of  law— 
ISiat  Is,  to  affirm  the  verdict  and  sentence. 

For  reasons  assigned,  the  verdict  and  Judg- 
ment are  affirmed. 


(Ul  La.  17B) 


No.  14,9iS. 


STATB  V.  WIIiUAHS  et  aL 
(Supreme  Court  of  Louisiana.   Nov,  SO,  1D08.) 

CBIUNAL  LAW— EXAMINATION  OF  WITNESS- 
BVIDKNCB-DISTINCT  CRIMB-WITNE^ 
— CRHDIBILITT— COMPETBNCT. 

1.  It  Is  well  settled  that,  where  a  party  la 
surprised  by  the  unexpected  testimony  of  his 
witness,  he  may  be  pennitted  to  Interrocate  as 
to  previous  declarauona  incondstent  with  the 
testimoQ/  given;  the  object  being  to  test  tht 
recoUectioD  of  the  witness,  and  lead  him,  if 
mistaken,  to  review  what  he  has  said. 

2.  Wher^  upon  the  cross-examination  of  a 
state  witness,  the  detense  elidts  new  matter 
prejadiclal  to  the  prosecution,  the  witness  may 
be  fully  interrogated  thereon  upon  redirect  ex- 
amination. 

3.  Wliilst,  as  a  general  rule,  a  distinct  crime, 
unconnected  with  the  one  charged  in  the  in- 
dictment cannot  be  given  in  evidence,  excep- 
tions to  that  rule  arise  when  it  becomes  neces- 
sary to  rebat  the  posaiUe  inference  ot  accident 
or  to  prove  the  intent  with  wliich  the  act  char* 
ged  was  conuoitted. 

4.  Where  two  witnesses  are  teBtlfying  with 
regard  to  the  same  ^cts,  it  is  tiie  province  ot 
the  jurj,  and  not  of  the  witnesses  respectively, 
to  detetmine  as  to  which  Is  testifying  truth- 
fully. 

6.  Act  No.  29,  p.  89,  of  1886,  is  the  law  of 
this  state  by  which  die  competency  of  wit- 
nesses in  criminal  prosecutions  is  to  be  deter- 
mined. It  imposes  no  disqualification  on  ac- 
count of  lack  of  information  concerning  or 
faith  in  the  existence  of  a  Supreme  Being  or  a 
future  state  ot  rewards  and  puniahmenti^  and 
no  dlsquaHflcation  outside  the  statoto  can  be 
recognised  by  the  conrta. 

(Syllabus  by  the  Gwatt 

Appeal  from  Sixteenth  Judicial  District 
0>nrt.  Parish  of  St  Landry;  Edward  Taylor 
Lewis,  Judge. 

Besie  Williams  and  others  were  convicted 
of  manslaughter.  From  the  Judgment  Besie 
Williams  appeals.  Affirmed. 

L.  Austin  Fontenot  and  John  W.  Lewis, 
for  appellant  Walter  Oulon,  A^.  Oen., 
and  B.  Lee  Qarland,  Dist  Atty.  (Lewis 
Oulon,  of  oouns^,  for  the  State. 

MONROB,  J.  Besie  Williams  and  Lee  Wil- 
liams having  been  Indicted  for  murder  and 
convicted  of  manslaughter,  Lee  Williams  was 
granted  a  new  trial,  and  Besie  Williams  was 
sentenced  to  imprisonment  at  hard  labor. 
From  this  sentence  she  has  appealed,  and 
presente  her  case  to  tills  court  by  means  ot 
crataln  bills  of  exception,  viz.: 

Bill  No.  1,  to  the  ruling  of  the  trial  Judge 
in  permitting  the  prosecuting  attorney  to  ask 
Ulllie  Slater,  a  witness  for  the  state,  whether 
she  bad  not  before  the  coroner's  jury,  made 

t  S.  See  Criminal  Law,  vol.  U,  C«at  01s.  I  8S0, 
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a  Btatement  at  rarlance  with  the  testimony 
-which  she  had  Just  given  on  the  trial. 

The  trial  judge  gives  the  follovliv  reason 
for  his  mllng,  to  wit: 

"The  above  qnestion  was  permitted  be- 
cause when  a  party  puts  a  wlbiess  on  the 
stand  and  Is  surprised  by  the  .answers  of  the 
witness,  he  or  she  may  be  asked  If  be"  (or 
she)  *%a8  not  m^de  statements  at  variance 
with  his**  (or  her)  "present  statements." 

It  Is  well  settled  that,  where  a  party  Is 
bona  fide'  surprised  at  the  unexpected  testi- 
mony of  his  witness,  he  may  be  permitted  to 
Interrogate  as  to  previous  dedaratlons  In- 
amslstoit  with  the  testimony  given,  the  ob- 
Ject  being  to  test  the  witness*  recollection, 
and  lead  him,  if  mistaken,  to  review  what 
he  has  said.  State  v.  Vlcken^  47  La.  Ann. 
1676.  18  South.  639,  and  authorities  there 
cited. 

Bill  No.  2,  to  the  ruling  of  the  court  in  jfer- 
mitting  the  prosecuting  attorney  to  ask  Ull- 
Ue  Slater,  a  witness  for  the  state,  "Didn't 
you  see  a  burnt  place  on  the  Uttie  boy's  earl** 
Oneanbig  Albert  Min^,  nho  resided  with  the 
defendants),  which  QuesUim  was  asked  for 
the  purpose  of  showii^;  acta  of  cruelty,  such 
as  terminated  In  the  death  of  the  deceased, 
to  the  said  Albert  MUIa,  and  which  question 
was  objected  to  cm  the  ground  "that  it  was 
Irrelevant,  and  was  an  attempt  to  prove  an 
oCTense  disconnected  wltii  the  litigated  act" 
The  Judge  states  fliat  he  overruled  the  ob* 
Jection  because  the  dtf  endants,  in  their  cross* 
omnlnatlon  of  the  wltn^s,  who  was  a  sister 
'Of  the  accused,  Resle  '^llams,  dldtod  from 
her  testimcmy  to  the  dfect  that  her  dster's 
treatment  of  the  children  under  her  charge, 
of  whom  the  deceased  was  one,  was  kind  and 
hnmane,  and  that  she  never  knew  hw  to 
treat  them. 

The  defraise  having,  upon  the  cross-exam- 
ination, ^dted  new  matter  prtdudlclal  to 
the  prosecution,  it  was  competent  for  the 
state  npon  redirect  examination  to  Interro- 
gate the  witness  fully  concerning  the  same. 
Etaic.  PL  ft  Pr.  YoL  8,  p.  126. 

Bill  No.  8,  to  the  roUng  of  the  court  In  per- 
mitting the  iKosecuttng  oOlcer  to  ask,  upon 
erosfrexandnation  of  a  witness  for  tb»  de- 
fense, "Did  you  not  see  marts,  bruises,  or 
bums  on  the  llttie  fellow's  ear?"  (meaning 
the  boy  Albert  HlUer),  the  purpose  of  the 
question  and  the  objection  being  the  same  as 
stated  above,  and  the  reason  given  tiie 
judge  tbr  his  ruling  being  that  the  "defend- 
ants, in  their  examination  of  the  witness  In 
chief,  elicited  from  her  that  the  defendants 
tieatment  of  tbe  children  nnd»  her  cha^ 
was  Und  and  humane,  and  that  she  had 
never  seen  the  defendante  maltreat  tiiese 
children.  These  questions,"  88^  the  judge 
a  qno^  "were  pennlsrilte  to  test  tbo  credibil- 
ity of  tbe  witness." 

The  eraund  stated  suffldentiy  sustains  the 
ruling  as  made.  Beyond,  this,  howevor. 
whilst,  as  a  general  rule,  a  distinct  crime, 
unconnected  with  the  one  charged  In  the  in- 


dictment, cannot  be  ^ven  In  evidence.  «• 
ceptions  to  this  nile  arise  whai  It  becomes 
necessary  to  rebut  tiie  possible  Irference  of 
accident,  or  to  prove  the  Intent  with  which 
the  act  charged  was  committed.  A.  ft  E. 
En(7.  of  Law,  roL  11,  p.  618;  State  v.  Patxa, 
8  La.  Ann.  618;  State  v.  Bohfrlscht,  12  la. 
Ann.  382;  State  v.  Mulholland,  16  la.  Ann. 
877;  State  v.  Thomas,  80  La.  Ana  600; 
State  V.  Porter,  46  La.  Ann.  664,  12  SoutiL 
882. 

Bill  No.  4,  to  the  ruling  of  tbe  judge  In  ex.- 
eluding  the  question,  propounded  by  tlie 
counsel  for  the  defense  to  Albert  Milter,  a 
witness  for  the  prosecution,  "If  Kutch,  your 
brother,  who  says  yon  and  he  came  into  tin 
room  togetiier,  testtfles  tliat  Besle  was  sit- 
ting down  on  tbe  girl,  bumping  her  head  tn 
the  floor,  he  is  mlstakenlT*  on  the  ground,  as 
stated  by  the  judge,  Aat  "tlie  witness  can  be 
asked  to  detail  facto  as  they  were  observed 
by  him,  and  it  Is  the  duty  ct  the  jury  to  de- 
termine which  of  the  iritnesses  testifying  be- 
fore them  la  mistaken.  To  permit  this  wit- 
ness to  decide  this  Issue  of  fact  is  to  rob  ttie 
jury  of  Ita  province.  It  Is  the  duty  of  the 
jury  to  reconcile  the  testimony  of  witnesses." 
The  mllng  comphihied  of  was  obviously  cor- 
rect 

Bin  Na  Of  to  tiie  ruling  of  the  court  In  ad- 
mitting the  testimony  of  Kutch  IflHv,  a  wit- 
ness for  the  prosecution,  over  the  objectitm 
that  he  was  incompetent,  being  only  eight 
years  of  age.  For  the  ruling  thus  com^ained 
of  the  judge  assigns  the  following  reasons, 
vis.:  "That  In  the  exendse  of  the  discretion 
vested  In  tiie  judge  a  quo,  t  was  of  the  opin- 
ion that  the  witness  was  competent  and  that 
the  jury  could  give  such  weight  to  his  testi- 
mony as  tliey  saw  fit;  In  other  words,  I  per- 
mitted the  witness  to  testify  because  It  was 
necessary  in  the  Interest  of  public  justice." 

There  are  annexed  to  and  made  part  of 
tills  bill  the  following  questions  and  answers, 
prc^unded  to  and  given  by  the  witness  on 
his  voir  dtre: 

"Q.  How  (dd  are  yon?  A.  I  don't  know. 
Q.  What  parish  do  you  live  in?  A.  Iota. 
Q.  What  will  become  cf  yon  if  yon  tell  an 
untruth?  A.  They  will  put  me  In  jail.  Q. 
Anythtog  else  happen  to  you?  A.  They  will 
hang  me.  Q.  Did  yon  ever  say  any  prayers? 
A.  No.  Q.  Has  anybody  ever  taught  yoa  to 
say  your  prayers?  A.  No.  Q.  EEave  yon 
ever  be^  to  church  or  Sunday  sdiixd?  A. 
No.  Q.  Has  snybod^  ever  taught  you  about 
Gtod  or  heaven?  A.  NO.  Q.  Do  you  know 
what  an  oatiti.  is?  A.  No.  Q.  When  the 
dak  made  yon  hold  up  your  hand  just  now, 
what  did  you  tdl  him  yon  would  do?  A. 
Tell  the  truth.  Q.  You  are  a  little  odored 
boy?  A.  Tee.  By  the  Oonrt:  Q.  Do  yon  be- 
lieve that  yon  will  be  punished  if  yon  tell 
what  la  not  so?  A.  Tes.  Q.  Who  do  yon 
believe  will  punlsAi  you?  A.  The  sheriff.  Q. 
Do  you  bdleve  Ood  will  punl^  yon?  A. 
Yes.  Q.  Do  yon  understand,  then,  that  by 
putting  you  on  the  stand  that  yon  are  to  teU 
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tlw  txGbij  and  noQiliig  but  the  tratb,  and  tbat 
Tou  '4(111  be  pnnlsbed  it  jou  don't  tell  the 
trot;  *  A.  Tea." 

Under  Act  No.  29,  p.  SQv  of  1888,  which 
(80  tar  as  it  need  be  here  quoted)  reads, 
"That  the  competent  wltnesB  In  all  criminal 
matters  afaall  be  a  praaon  (tf  pn^er  nnder- 
atandlng,"  it  haa  been  held  that  peraona  who 
hare  been  conrlcted  of  infamous  Crimea,  and 
have  aerred  out  the  sentencea  impoaed  there- 
for, are  competent  wltneaaea,  i^vlded  they 
meet  the  requirements  of  the  statute  in  the 
matter  of  underatanding.  State  t.  Mack,  41 
La.  Ann.  1082,  6  South.  80S:  State  t.  McMan* 
ua,  42  La.  Ann.  1194,  8  South.  306. 

In  the  last-cited  of  these  caaee  the  defend- 
ant waa  being  tried  for  peijury,  and,  having 
offered  himself  as  a  witness  in  his  own  be- 
half, tbfi  objection  was  made  that  he  had  ive- 
Tlously  been  convicted  of  an  infitmons  crime, 
and  had  suffered  iuiprlscHUuent  at  hard  labor 
therefor,  and  hence  waa  incompetent.  This 
court;  however,  quoting  from  the  case  first 
dted,  said:  "The  objection  to  the  compe- 
tency of  a  TPitnesa  on  the  ground  that  he  haa 
been  convicted  and  aentenced  for  grand  huv 
ceny  baa  no  force  since  Act  No.  29  of  1886^ 
which  provides  tbat  *the  competent  witness 
In  all  criminal  matters  shall  be  a  person  of 
proper  understanding,'  with  certain  excep- 
tions not  germane  to  this  point  This  is  the 
first  statute  paased  on  thla  anbject  In  this 
state.  Friw  thereto  the  case  was  governed 
by  the  rules  of  the  Sngllsh  common  law  aa 
existing  in  1805,  which  excluded  convicted 
and  sentenced  feions.  *  •  *  Bui  ffwiiw  tha 
matter  Mm  lee»  ngulatei  ty  «(e(uto  no  Ht- 
gualifioatiom  can  recot/naed  eatttde  there- 
of.*'  (Italics  by  the  present  writer.) 

If.  then,  a  person  having  sufficient  under- 
standing to  be  able  to  tell  what  he  has  seen, 
heard,  or  felt,  but  who  has  spent  the  greater 
part  of  his  life  in  prison  under  repeated  sen- 
tences for  false  swearing,  Is  nevertheless  a 
competent  witness,  because,  under  the  stat- 
ute, his  competency  depends  upon  his  under- 
standing, and  is  not  affected  by  his  Ignorance 
of  or  contempt  for  the  Ninth  Gonunandment, 
why  should  not  a  person  who  can  meet  the 
requirement  of  the  statute  In  the  matter  of 
intelligence,  who  haa  never  been  convicted  of 
any  crime,  and  who  Is  not  shown  to  have  ac- 
quired the.  habit  of  Tying,  be  equally  compe* 
tent?  If,  in  the  one  case,  the  credibility  of 
fbe  witness,  as  affected  by  his  sense  of  moral 
reBponsibllity,  Is  to  be  left  to  the  Jury,  why 
should  It  not  be  so  left  In  the  other  case? 
And,  finally,  if  the  statute  which  we  have 
quotedt  and  which  regulates  the  matter,  abro- 
gate the  common-law  rule  which  holds  that 
convicted  and  sentenced  felons  are  incompe- 
tent witnesses,  why  does  It  not  abrogate  the 
eoDunon-law  rule  which  pre8l^lposeB  religious 
Instrnction  and  belief  in  future  punlabment? 
This  conrt,  as  we  have  seen,  has  twice  an- 
swered these  questions  by  deciding  that  nn- 
dee  the  statute  a  competent  witness  In  a 
criminal  case  la  «  person  of  proper  under- 


standing, and  tliat  no  disqualification  outside 
ot  the  statute  can  be  recognised. 

And  so,  either  aa  a  result  of  oonatltntlcmal 
or  atatutory  enactmenta  or  otherwise.  In 
Califamla,  Colorado,  Oonnectlcut,  IlUnols, 
Indiana,  Iowa,  Kansas,  Kentucky,  aCalne, 
Uaasacbusetts,  Michigan,  Minnesota,  Missis- 
sippi, Missouri,  Montana,  Nebraska,  Nevada, 
New  York,  Oregon,  Teimeasee^  Texas,  Utah, 
Vermont,  Virginia,  Washington,  WMt  VIrw 
ginia,  and  Wisconsin,  the  rule  seems  to  be 
tbat  no  person  shall  be  held  Incompetent  to 
testify  as  a  witness  in  consequence  of  his 
opinion  on  tlie  subject  of  rell^on  or  his  be- 
lief or  disbelief  in  the  existence  of  a  Supreme 
Being  or  a  future  state  of  rewards  and  pun- 
isluuenta.  In  aome  of  the  states  mentioned 
the  law  forbids  the  interrogation  of  a  witness 
<m  the  subject,  and  in  others  atbtism  and 
agnosticism  are  allowed  to  ba  considered  as 
affecting  the  credibility  of  the  witness.  See 
State  T.  Washington,  42  L.  B.  A.  653,  note. 

In  Louisiana,  so  far  as  we  are  Informed, 
save  In  the  case  thus  reported  and  annotated. 
It  has  nevffi  been  held  that  a  witness  was 
lnc(nnpetent  to  testify  <m  account  of  his  reli- 
gious belief  or  disbelief.  On  the  contrary,  the 
doctrine  recognised  by  this  court  even  before 
the  passage  of  the  act  of  1886  seems  to  have 
bem,  as  thus  stated,  to  vrlti  '"The  criminal 
law  has  not  detern^oed  at  what  age  a  wit- 
ness Is  Incompetent  The  competency  de- 
pends upon  his  intelligence,  reason,  capacity, 
and  understanding,'*  etc  State  v.  Boas,  18 
La.  Ann.  342,  affirmed  in  State  t.  Denial  18 
La.  Ann.  12L 

"It  is  not  a  tact  that  no  (dilld  of  atz  yeara 
of  age  can  understand  the  nature  of  an  oath. 
Oreeuleaf  on  Evidence,  vol.  1,  |  367,  aaya: 
*On  the  other  hand.  It  Is  not  unusual  to  re- 
ceive the  testimony  of  children  under  nine, 
and  sometlmea  even  ua&er  aeven,  years  of 
age,  if  th^  appear  to  tw  (tf  suiOcient  unda> 
standlng,  and  it  has  been  admitted  even  at 
the  age  of  five.'  See,  also,  Roscoe's  Cr.  Sv. 
94.  Undfflr  the  age  of  fourteen  a  child  will 
not  be  preanmed  to  have  auffidrat  nnder^ 
atandlng  to  be  a  wltueaa,  and  his  admission 
or  rejection  must  depend  upon  the  sound  dis- 
cretion of  Uie  Judge."  State  v.  Richly  28  La. 
Ann.  327,  26  Am.  Rep.  100. 

In  State  v.  WUson,  109  La.  74,  33  South. 
85,  It  vraa  held  that  "a  child  under  three^  or 
even  four,  years  should  not  be  sworn  and 
examined  as  a  witness  and  its  testimony  re- 
ceived, unless  it  is  made  evident  that  it  has 
some  sense  of  the  obligation  of  an  oath." 

But  it  was  said  In  the  course  of  the  opin- 
ion: 

"The  testimony  of  an  Intelligent  child  may 
be  admitted.  The  admissibility  of  the  testi- 
mony depends  upon  its  intelligence." 

From  the  record  In  this  case  it  apiwars  that 
the  accused  had  In  some  way  obtained  the 
custody  of  small  children,  and  that  she  waa 
charged  with  so  maltreating  one  of  them  tbat 
it  died.  Whether  the  wltaesa  Kutch  Miller 
waa  another  does  Jiot  appear,  but  it  might 
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▼ei7  wen  bappeb  !n  eadh  a  ease  tfaat  the  only 
wltnessoi  wbo  conld  be  procured  on  b^alf 
of  tbe  state  would  be  those  children  wbo  biu> 
Tlved,  and  to  orclnde  their  erldenee  only  be* 
cause  tbe  accused  had  failed  to  "send  them 
to  church  or  Sunday  school"  or  to  "teadi 
them  about  God  or  besTen'*  would  amount  to 
a  travesty  of  Justice.  Tbe  Judge  a  quo  was 
of  opinion  that  the  witness  offered  was  suffi- 
ciently intelligent  to  be  heard.  We  are  not 
prepared  to  say  that  he  erred  or  abused  the 
discretion  with  which  he  is  vested,  and  the 
ruling  In  State  t.  Washington,  40  La.  Ann. 
1602,  22  Sonlh.  841,  42  L.  R.  A.  65S,  to  the 
efllBCt  that  "the  belief  In  Ood  and  the  sense 
of  accountability  to  blm  for  false  swearing 
Is  indispensable  to  the  competency  of  a  wit* 
ness"  must  yield  to  the  view,  expressed  In 
the  other  decisions  of  this  court,  that  Act  No. 
29,  p.  89.  of  1886,  is  the  law  of  this  State  by 
which  the  competency  of  witnesses  in  crim- 
inal prosecutions  b  to  be  determined,  and 
that  no  disqualification  outside  of  that  act 
can  be  recognized. 

Tbe  verdict  and  sentence  appealed  from  are 
therefore  affirmed. 


(Ill  La.  18Q 

No.  14.864. 
SoccesBion  of  BULLIABD. 
(Supreme  Court  of  LonislanB.   Not.  80,  1903.) 

ADlilNISTRATION—APPOINTMBKT^ 

PREFERENCES. 

1.  Where  some  of  the  heirs  are  beneficiary, 
and  there  are  debts,  and  creditors  or  heirs  of 
age  demand  an  administration,  it  should  be  or- 
dered. 

2.  The  beneficiary  heir,  of  age,  present  or 
represented  in  the  8tat&  is  iffeferred  to  the 
sorriviDg  husband  or  vUe.  Glv.  Code,  arts. 
1042,  1121. 

(BrllabuB  by  the  Oonrt) 

Appeal  from  Nineteenth  Judldal  District 
Court,  Palish  of  St  Martin;  T.  Don  Foster, 
Judge. 

In  the  matter  of  the  succession  of  Leonle 
Bullisrd.  Jacques  O,  Bourdier,  opponent,  ap- 
peals. Affirmed. 

Mouton  &  Simon,  for  appelant.  Harttai  ft 
Voorhiee,  for  appellee. 

LAND,  J.  LeoQie  BulUard,  wife  of  J.  O. 
Bourdier,  died  in  February,  1890,  leaving  an 
estate  consisting  of  paraphernal  property  and 
her  interest  In  tbe  community. 

The  surviving  husband  remarried  in  1902. 
On  November  24.  1902.  J.  O.  Bourdier  filed 
his  petition  praying  for  confirmation  as  nat* 
ural  tutor  of  the  minors  William,  Aline,  and 
Samuel  Bourdier,  Issue  of  bis  first  marriage. 
In  bl9  petition  Bourdier  represented  that  his 
deceased  wife  left  eight  children,  four  of 
whom  were  majors,  and  a  daughter,  who  had 
died,  leaving  two  minor  children.  Bourdier 
was  confirmed  and  qualified  as  natural  tutor 
of  the  three  minors.  The  Inventory  showed 
community  property  appraised  at  $3,917.36. 
At  the  foot  of  the  Inventory  a  memorandum 


was  made  by  the  notary,  at  the  toqiiest  of 
Bourdier,  that  at  the  time  of  Qie  deatii  of  lha 
•trite  the  cnnmunlty  owed  |2,42L72,  most  <it 
whldi  had  been  settled  by  toe  said  snrvlvhig 
husband,  a  more  specific  and  detailed  account 
of  which  will  be  given  by  him  In  future  iwo- 
ceedlngs  for  the  liquidation  and  settlement  of 
the  community. 

On  November  2&,  1902,  Bstelle  Bourdier, 
wife  of  J.  O.  Kenvenu,  and  Victor  Jaeger, 
natural  tntw  of  the  minors  Percy  and  Randall 
Jaeger,  children  of  Louise  Bonzdler,  filed  their 
petition  praying  to  be  appointed  Joint  admin- 
istratws  (tf  the  succession  of  Leonle  BullUrd. 
The  petition  alleges  the  minority  of  some  of 
the  heirs,  and  that  there  are  debts  due  by  the 
estate. 

Jacques  O.  Bourdier  opposed  said  applica- 
tion on  toe  grounds  tiiat  his  deceased  wife  pos- 
sessed no  property  save  her  interest  in  the 
community;  that  all  the  debts  doe  by  the 
community,  and  aggregating  about  $2,426,  had 
been  paid  by  opponent,  except  a  small  bal- 
ance on  a  note,  not  yet  due;  that  opponoit 
would  shortly  present  an  account  showing  the 
liquidation  of  the  affairs  of  said  community 
to  tbe  end  of  making  a  full  settlement  with 
all  parties  In  Interest;  and  that  the  appoint- 
ment of  an  administrator  would  be  useless, 
and  would  cause  unnecessary  costs  and  de- 
lays. Opponent  prayed,  in  the  altematiTe, 
that  he,  as  surviving  spouse  and  partner  in 
community,  be  app(dnted  administrator  tj 
preference. 

On  the  trial  of  tbe  opposition  it  was  shown 
that  In  June,  1886,  J.  O.  Bourdier  made  a  da- 
tlon  en  palement  to  his  wife,  Mrs.  Leonle 
Bulllard,  of  certain  real  estate  and  movables. 
In  satisfaction  of  her  paraphernal  claims, 
amounting  to  fl,070.  Bourdier  testified  that 
he  bad  paid  all  the  debts  of  tbe  community. 

The  district  Judge  overruled  the  opposition, 
and  appointed  the  applicants  as  Joint  admin- 
istrators. From  this  Judgment  J.  O.  Bourdier 
prosecutes  this  appeal. 

Bourdier  Is  not  an  heir  of  his  deceased  wife, 
and  by  bis  second  marriage  lost  toe  usufruct 
of  hla  children's  interest  In  the  community. 
If  he  has  paid  the  debts  of  the  community,  he 
is  a  creditor  of  hla  wife's  estate  for  one-half 
of  the  sums  expended  for  that  purpose. 
Hence  the  ease  presented  by  the  record  la  that 
of  a  succession  which  owes  debts)  and  some 
of  the  heirs  are  minors.  As  to  the  minor 
heirs,  the  law  accepts  the  succession  for  them 
with  benefit  of  inventory.  Civ,  Code,  art  977. 
Tbe  major  heirs,  present  or  represented,  have 
the  unquestioned  right  to  accept  the  succes- 
sion with  benefit  of  Inventory.  Id.  art.  103S. 
Such  an  acceptance  necessarily  involves  an 
administration  of  a  succession  which  owes 
debts.  An  administration  Is  necessary  when 
one  of  the  major  heirs  demands  It  or  there  Is 
a  minor  heir.  Blake  v.  Kearney,  30  La.  Aon. 
388. 

"In  the  choice  of  the  administrator  the  pref- 
erence shall  be  given  to  the  beneficiary  heir 
over  every  other  person,  if  he  be  of  age  and 
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present  In  the  Btate.**  OIt.  Code,  art  1042. 
In  vacant  sncceBsioiis,  the  hetr  present  or  rep- 
resented Is  preferred  to  the  smrlTlng  bnAand 
or  wife.   Id.  art.  1121. 

In  Snecesslon  of  Story,  3  La.  Ann.  502,  there 
were  no  debts.  In  that  case  the  court  admit- 
ted that  there  may  be  cases  In  which  such  an 
appointment  would  be  adTsntageoua,  nay  nec- 
essary, to  the  Interests  of  the  succession, 
though  there  be  no  debts.  While  the  same 
and  other  cases  announce  the  doctrine  that 
Civ.  Code,  art.  lOil,  Is  controlled  by  article 
976,  Code  Prac,  to  the  effect  that,  where 
some  of  the  heirs  claim  the  right  of  deliberat- 
ing, an  administrator  shall  be  appointed,  if 
any  of  the  creditors  of  the  succession  shall  re- 
quire It,  the  court.  In  Succession  of  Clark,  30 
La.  Ann.  807,  said:  "The  rule  is  that,  where 
some  of  the  heirs  are  beneficiary,  and  there 
are  debts,  and  creditors  or  hein  of  age  de- 
mand an  administration.  It  should  be  order- 
ed;" citing  a  number  of  authorities.  (Italics 
onra.)  In  Soye  v.  Price,  30  I>a.  Ann.  96,  the 
court  said:  "The  true  doctrine  Is  this:  that 
successions  accepted  under  benefit  of  inven- 
tory should  and  must  be  administered  when 
the  creditor  or  heirs  of  age  require  it*' 

In  Snecesslon  of  Sargent  Pratt,  11  La.  Ann. 
201,  the  estate  consisted  exclnslvely  of  com- 
munity property,  and  was  alleged  to  be  free 
from  debt.  The  surviving  widow  opposed  an 
administration  as  unnecessary,  and  offered  to 
furnish  security. 

In  the  case  at  bar  the  estate  consists  of 
paraphernal  property  and  an  undivided  Inter- 
est In  the  coDununlty,  and  exponent  claims  to 
be  a  creditor  of  the  commmilty  to  a  consldtt- 
able  amount. 

Under  all  the  authorities  an  admlnUitratlOQ 
was  proper  and  necessary. 

Judgment  afflnned. 


(in  La.  U8) 

No.  14.702. 

STATE  ex  rel.  YOUNa  r.  BANDEBS. 
Sheriff. 

(Snprune  Court  of  Louisfana.  June  8,  1903.) 

APPBAL-PARTT  IN  INTERBST— RIOHT  TO 
COSTS-JURISDICTION. 

1.  A  sheriff,  ex  officio  tax  collector,  having  re- 
fused to  receive  payment  of  a  poll  tax  and  de- 
liver the  poll-tax  receipt  to  a  person  delegated 
by  a  taxpayer  to  make  the  payment  and  to  re- 
ceive  the  receipt,  was  ralea  by  the  latter  to 
show  cause  wl^  he  shoold  not  accept  the  pay- 
mvsA  and  deliver  the  receipt  to  the  agent.  The 
district  court  made  the  rale  absolote,  and  ia- 
Bued  a  perempto^  mandamus.  The  tax  col- 
lector appealed.  Held,  that  be  had  no  legal,  ap- 
pealable interest  in  the  premises. 

2.  A  litigants*  interest  In  tiie  mere  Incidental 
matter  of  costs  of  a  salt  does  not  entitle  him 
to  appeal  to  the  Supreme  Oonrt,  where  be  has 
no  appellate  interest  la  tlw  aabject-matter  of 
the  anit  itself. 

3.  The  mle  that  the  right  of  one  of  the  par- 
ties to  a  salt  to  an  appeal  to  a  particular  court 
carries  with  it  the  right  of  the  opiKising  party 

^  1;  Bm  Appeal  and  Brror.  toL  I,  C«bL  Dig.  (  Ui. 


to  a  Bfce  appeal  la  not  onlversally  true.  One 
person  may  nave  a  vital  Interest  in  enforcing 
a  spedal  right  wUdi  another  may  wlllfnilr, 
and  with  no  reason  whatever,  force  him  to  liti- 
gate. 

On  Rehearing. 

4.  The  sole  issue  iu  this  case  being  whether 
the  relator  has  the  right  to  pay  a  poll  tax  of  $1 
through  a  representative,  or  whether  he  is  re- 
quired to  conform  to  a  role,  established  by  tlie 
respondent  tax  collector,  that  the  poll  tax  mast 
be  paid  by  the  debtor  in  person,  or  forwarded 
by  nim  through  the  mail,  and  there  being  nei- 
ther allegation  nor  proof  in  the  record  as  to  the 
ralne  of  the  right  claimed  by  eitiher  litUcant, 
this  court  is  without  jurisdiction  of  the  appeal. 

Blaacbard,  J.,  dissenting. 

(SyllaboB  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Maiy;  Albert  Camp- 
bell Allen,  Judge. 

Application  by  the  state,  on  the  relation  of 
William  J.  Toung,  for  a  rule  to  show  cause 
why  mandamus  should  not  Issue  to  John  B. 
Sanders,  sberUE.  'Writ  granted,  and  defend- 
ant appeals.  Appeal  dismlsBed. 

W.  K.  Wilson.  J.  B.  Roberts,  and  Foster. 
Milling,  Oodchanx  &  Sanders,  for  ara>ellant 
D.  Caffwy  &  Son,  W.  Richards  Gates,  Henry 
Mayer,  and  Percy  Saint,  for  appellee. 

NICHOLLS,  a  J.  On  the  24th  of  Novem- 
ber, 1902,  relator  wrote  a  letter  to  the  de- 
fendant the  sheriff  and  ex  officio  tax  collect- 
or of  the  parish  of  St  Mary,  to  the  following 
effect: 

"iCndosed  please  find  one  dollar  the  amount 
of  my  poll  tax  for  the  year  1902.  You  will 
please  deliver  my  receipt  to  the  bearer  and 
oblige  yours  truly.   W.  J.  Young.'* 

This  letter,  with  $1  bill,  Inclosed  In  an  en- 
velope addressed  to  the  sheriff  and  tax  col- 
lector, was  handed  by  relator  to  F.  C.  Marsh, 
with  instructlous  to  deliver  the  same,  and 
obtain  In  return  the  writer's  tax  receipt  for 
1002. 

The  deputy  tax  collector  of  St  Mary,  un- 
der instructions  from  the  tax  collector,  refus- 
ed to  receive  payment  of  the  poll  tax  from 
Marsh  and  deliver  the  tax  receipt  to  him,  de- 
claring relator  would  have  to  apply  In  person 
or  through  the  mall.  Relator  then  filed  a  pe- 
tition In  the  district  court  to  which  be  an- 
nexed, as  part  thereof,  the  letter  and  the  dol- 
lar note  referred  to,  and.  under  appropriate 
averments,  prayed  that  a  rule  issue  to  the 
sheriff  and  tax  collector  to  show  cause  why  a 
writ  of  mandamus  should  not  Issue,  and  be 
made  peremptory,  requiring  him  to  accept 
the  dollar  tendered  him,  as  stated.  In  pay- 
ment of  his  poll  tax  for  1002,  and  to  Issue 
therefor  to  his  duly  authorized  agent  a  proper 
receipt  and  that  upon  trial  the  rale  be  made 
absolute,  and  the  mandamus  peremptory. 
The  defendant  after  filing  some  exertions, 
pleaded  a  general  denial. 

He  then  averred:  That  owing  to  the  con- 
stitutional provisions  regulating  suffrages  In 
the  state  of  Louisiana,  it  was  necessary  that 
any  person  desiring  to  vote  should  produce 
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tlw  pon-tax  receipts  for  two  years  preceding 
that  In  whi(A  he  offered  to  Tote.  That,  on 
account  ot  tbls  constitutional  provision,  tax 
reeeipta  had  become  very  Taluable,  and  those 
persona  who  were  entitled  to  them  under  the 
law  bad  beoone  very  careful  In  obtaining  and 
preserving  them.  That,  under  the  law,  It 
was  bis  daty  to  Issue  tax-poll  receipts,  and. 
knowing  the  value  of  the  same,  and  the 
•cmpolous  care  taken  by  all  persons  to  get 
and  keep  them,  and  In  order  to  (mvent  the 
poll-tax  receipt  of  one  person  from  faUiog  in- 
to tbe  hands  of  a  person  other  than  the  own- 
er, and  In  order  to  prevent  ward  politicians 
bom  gathering  tip  tbe  poll-tax  receipts,  and 
thus  Influencing  tihe  votes  of  tb^  owners  at 
elections,  be  bad  made  It  a  role  of  his  office 
that  any  one  derirlng  a  poll-tax  receipt  must 
either  apply  In  person  or  make  application 
by  letter  through  the  mail  for  the  same. 
That  relator  waa  perfectly  able  to  comply 
with  the  rules  established  in  tbe  office.  That 
be  was  neither  sick,  lame,  nor  blind,  and,  had 
he  been  either  of  these,  be  was  still  left  open 
the  right  to  obtain  the  receipt  by  simply  ad- 
dressing a  letter  to  tiie  sheriff  and  Inclosing 
the  dollar  note.  Tlut  the  rule  announced 
wss  Just  and  equitable,  and  its  working  was 
not  a  denial  of  justice  to  any  one,  but  that 
every  citizen  in  St  Mary  entitled  to  a  poll- 
tax  receipt  could  obtain  the  same  without 
having  recourse  to  a  mandamus. 

That  while  it  was  his  duty  to  deliver  poll- 
tax  receipts  to  all  persons  entitled  to  tbe 
same  when  be  was  paid  for  them,  tbe  man- 
ner of  complying  with  this  duty  waa  one 
strictly  within  bla  discretion,  and  he  could 
not  be  forced  by  mandamus  or  otherwise  to 
alter  the  rule  established  In  the  office  to  suit 
the  whim  of  every  person  who  might  differ 
with  him  as  to  how  be  should  conduct  the 
affairs  of  the  office.  That  there  was  no  le- 
gal obligation  on  him  to  deliver  the  poll-tax 
receipts  of  any  person  to  any  one  other  than 
tbe  person  entitled  to  receive  tbe  same. 
That  while  there  waa  no  ministerial  duty  on 
hia  part  to  deliver  receipts  on  orders,  or  even 
■end  them  through  tbe  mall,  yet,  in  order  to 
facilitate  persona  In  securing  them,  and 
deeming  It  safe  ao  to  do^  he  bad  mailed  aald 
tax  receipts. 

That  he  bad  never  at  any  time  refused  to 
deliver  to  relator  the  poll-tax  receipts  to 
which  be  was  entitled,  and  he  stood  ready  at 
all  times  to  deliver  the  same  whenever  he 
should  comply  with  all  the  rules  established 
in  the  sberlfiTs  office,  and  that  he  then  for- 
mally offered  to  deliver  to  relator  his  recelpta, 
which,  be  attached  to  his  answer,  upon  pay- 
ment of  yi.  He  prayed  that  the  writ  be  dis- 
charged, and  relator's  mandamus  dismissed. 

Tbe  district  court  rendered  judgment  In  fa- 
vor of  the  relator  against  defendant,  making 
the  rule  applied  for  absolute,  at  respondeut'a 
eosts,  and  decreeing  that  tba  writ  of  manda- 
mus be  made  peremptory. 

Defendant  appealed. 

TiM  first  question  which  presents  Itaelt  for 


our  consIderatlMt  la  the  appealable  Interest 
ot  the  sheriff  and  appellant  In  this  matter. 

Assuming  that  tbe  tax  collector  had  the 
discretion  to  have  acted  originally  aa  be  did, 
be  certainly  has  no  Interest  to  appeal  from 
a  judgment  in  a  particular  case  or  action, 
rendered  at  the  Instance  of  the  party  himself 
entitled  to  have  the  payment  made,  which 
ordered  him  to  receive  the  payment  and  de- 
liver the  receipt  to  a  designated  agent  Tbe 
relator  In  the  present  case  is  tbe  party  him- 
self wbo  was  entitled,  admittedly  and  beyond 
dispute,  to  have  the  payment  made,  and  pay- 
ment to  him,  or  to  the  party  to  whom  he  dele- 
gated the  duly  of  making  tbe  payment  and 
receiving  the  tax  receipt^  would  leave  the  tax 
collector  without  any  legal  duty  or  any  legal 
responsibility  in  the  premises,  and  without 
pretext  or  shadow  of  right  to  proceed  further 
in  tbe  matter.  We  fall  to  see  any  appeal- 
able Interest  which  the  respondent  sheriff  and 
tax  collector  has  In  taking  this  appeal. 

Assuming  that  relator  would  have  had  the 
right  to  an  appeal  to  the  Supreme  Court,  had 
he  been  cast  In  the  action,  it  by  no  means 
necessarily  follows  that  respondent  ahould 
have  an  equal  right  The  rule  that  tbe  right 
of  one  of  the  parties  to  a  litigation  to  an  ap- 
peal to  a  particular  court  carries  with  it  sim- 
ilar right  of  appeal  to  the  opposing  party 
la  not  universally  true.  One  person  may  have 
a  vital  Interest  In  the  enforcement  of  a  spe- 
cial right  which  auother,  willfully,  mallcloua- 
ly,  and  with  no  reason  whatever,  may  force 
bim  to  litigate.  This  matter  la  discussed  la 
Bargebur  v.  Creditor!^  2  Mart.  (N.  a)  52^ 
S25. 

Tbe  tax  collector  having  no  legal  interest 
to  bring  the  main  action  to  this  court  by  ap> 
peal,  his  Interest  In  the  Incidental  matter  <tf 
costs  does  not  authorize  him  to  do  so,  par^ 
tlcularty  as  the  costs  are  Inslgniflcant  la 
amount  See  State  v.  Judge,  4  Rob.  87,  88; 
Succession  of  Dongart,  ^  la.  Aan.  61^  7 
South.  794. 

Appellant  having  no  appealable  interest 
we  have  no  power  to  revise  the  judgment  on 
his  behalf.   The  appeal  must  be,  and  It  1> 
hereby,  dismissed;  costs  of  t^ifpeal  to  be  bome 
the  appelluit. 

BLANCHARD,  3.  (dissenting).  William  3. 
Toung,  a  qtulifled  elector  of  tbe  Parish  of  St 
Mary,  gave  F,  C.  Marsh  an  order  on  the  abo^ 
Iff  of  the  parish  for  his  poll  tax  receipt  and 
enclosed  with  the  order  one  dollar  to  pay  for 
the  same. 

Marsh  presented  tiie  orHer  and  the  doUar 
and  demanded  the  receipt  Tbe  sheriff  m- 
fused  to  deliver  the  receipt  to  him. 

Whereupon  Toung  Instituted  tbe  present 
proceeding  for  a  viandamut  to  compel  tJm 
sheriff  to  deliw  his,  Yonng'a,  poll  tax  receipt 
to  Marsh. 

He  annexed  to  his  petition  tbe  order  he  bad 
given  Marsh  on  the  sh^Iff  and  also  the  dollar 
hill— making  both  part  of  tbe  pedtloo. 

Uarsh  Ii  not  a  ^irty  to  tbe  luUt 
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Tonng  alleges  that  the  sberifl  bas  no  dift- 
cretion  In  the  premises;  that  the  law  imposes 
on  him  the  mandatory  duty  of  receiving  the 
dollar  tenda«d  for  his  poll  tax  and  of  issuing 
a  receipt  therefor. 

He  represents  that  his  right  of  franchise  is 
imperiled  by  the  action  of  the  sheriff,  which 
he  de8crit>es  as  arbitrary  and  oppresalve,  and 
that  such  right  of  suffrage  la  worth  to  him  a 
sum  of  money  equalling,  at  least,  the  amount 
necessary  to  bring  the  case  within  the  ^Kpel- 
late  Jurisdiction  of  this  Court. 

His  prayer  was  for  a  rule  on  the  sheriff  to 
show  canse  why  a  writ  of  mandamut  should 
not  issue  commanding  him  to  accept  the  dol- 
lar tendered  and  Issue  to  his  agent,  Sfarsh,  a 
poll  tax  receipt. 

To  the  rule  niti  the  sheriff  answered  that 
the  constitutional  provisions  regulating  suf- 
frage in  the  State  of  Louisiana  make  It  nec- 
essary for  any  i>er8on  desiring  to  vote  to  pro- 
duce his  poll  tax  receipts  for  two  years  pre- 
ceding that  In  which  he  offers  to  vote;  that 
because  of  this  requirement  poll  tax  receipts 
have  become  very  valuable  and  those  entitled 
to  the  same  have  become  careful  In  the  mat- 
ter of  obtaining  and  preserving  the  same; 
that  as  sheriff  and  m  officio  tax  collector  it  Is 
his  duty  to  collect  poll  taxes  and  Issue  receipts 
Aerefor;  and  that  realizing  the  value  of  such 
receipts  and  the  care  taken  by  voters  to  obtain 
and  preserve  them,  and  In  order  to  prevent 
poll  tax  receipts  from  falling  Into  the  hands  of 
persona  other  than  the  owners,  and  In  order  to 
prevent  those  who  seek  unduly  to  Influence 
the  poUUca  of  the  Parish  from  gathering  up 
the  poll  tax  receipts  of  voters  and  thus  con- 
trolling their  votes  at  elections,  he  has  made 
It  a  rule  of  his  office  that  those  entitled  to  poll 
tax  receipts  must  either  apply  In  person  or 
make  application  by  letter  through  the  malls 
tar  same. 

He  answered,  further,  that  F.  0.  Marsh, 
who  presented  the  order  from  the  rdator,  bore 
also  similar  orders  from  a  number  of  otbo:s» 
and  handed  a  list  containing  Ihe  names  of 
such  persons  to  respondent,  accompanied  by 
bis  personal  check  for  an  amount  sufflcleut  to 
pay  the  poll  taxes  of  all  of  them,  and  de- 
xnanded  the  delivery  of  the  receipts  therefor 
to  him;  that  thereupon  respondent,  or  his  dep- 
uty, Informed  Marsh  of  the  rule  which  obtain- 
ed  In  the  sheriff's  office  In  respect  to  such  mat- 
ters, and  declined  to  accept  his  check  or  de- 
liver the  receipts  to  him;  and  that,  later,  in 
tbe  same  day,  Marsh  returned  to  the  office 
with  a  package  of  envelopes  which  he  said 
contained  orders  for  poll  tax  receipts  and  a 
dollar  for  each  receipt,  and  again  demanded 
tbe  receipts,  which  were  again  refused  him. 

The  sheriff  averred,  further,  he  always 
stood  ready  to  Issue  to  the  relator  his  poll  tax 
receipt  upon  his  compliance  with  the  rule  of 
tbe  office  by  applying  for  the  same  in  person, 
or  by  letter  through  the  mail. 

He  afflrmed  the  reasonableness  of  this  rale 
and  m-ges  that  he  should  not  be  forced  to  alter 
It  to  suit  the  views  of  those  who  differ  with 


him  as  to  how  he  shoutd  discharge  his  duties^ 
or  conduct  the  affairs  of  his  office. 

He  denied  any  legal  obligation  resting  upon 
him  to  deliver  the  poll  tax  receipt  of  one  voter 
to  another,  and  asserted  it  to  be  no  part  of  his 
ministerial  duty  to  deliver  poll  tax  receipts  on 
orders,  nor  to  send  them  through  the  mails, 
but  in  order  to  facilitate  voters  in  securing 
such  receipts,  and  deeming  it  safe  and  not  ob- 
jectionable to  send  them  through  the  mails 
direct  to  the  voters  themselves,  who  write  for 
them,  he  has  adopted  tbe  rule  of  doing  the 
latter. 

Having  thus  set  forth  the  grounds  for  hts 
action  In  refusing  to  deliver  poll  tax  receipts 
on  orders,  he,  formally.  In  his  answer,  ten- 
dered relator  his  poll  tax  receipt  upon  payment 
of  a  dollar  therefor,  and  he  attached  the  re- 
ceipt to  his  answer  so  that  relator  could  ob- 
tain and  have  the  same,  npon  ordering  the  de- 
livery to  him  (respondent)  of  the  dollar  which 
he  (relator)  had  tendered  and  attached  to  his 
petition. 

Upon  these  Issues  the  case  went  to  trial 
The  relate  being  preseat  in  court  the  sheriff 
then  and  there  formally  tendered  him  bis  poll 
tax  receipt  producing  the  same  and  offwlng 
It  to  blm. 

This  tender  was  refused  by  counsel  tor 
Young  on  the  ground  that  It  did  not  meet  the 
issue  presented,  which  was  that  the  relator 
bad  chosen  to  have  an  agent  act  for  him  in 
the  matter,  and  he  did  not  propose  to  have  his 
agent  ignored,  but  Insisted  upon  his  recogni- 
tion and  demanded  that  the  case  be  proceeded 
with  upon  tliat  issue. 

The  trial  Judge  thereopon  stated  he  would 
reserve  his  ruling. 

Counsel  for  relator  then  called  a  witness  to 
the  stand  and  proceeded  to  Interrogate  him. 

Whereupon  counsel  for  the  sheriff  objected 
to  the  introduction  of  evidence,  or  to  farther 
proceedings  In  the  case,  on  the  ground  that  If 
the  relator  was  originally  entitled  to  the  pro- 
c&a  by  mandamut  to  procure  his  poll  tax  r^ 
celpt,  the  right  had  abated  by  reason  of  the 
tender  of  the  receipt  made  In  open  court,  and 
relator  having  refused  the  tender,  he  had  no 
longer  a  standing  to  invoke  the  writ. 

Notwithstanding  this  objection  the  trial  ot 
the  case  was  proceeded  with,  counsel  for  the 
sheriff  reserving  a  bill  of  exception. 

There  was  Judgment  in  favor  of  the  relatw 
making  peremptory  tbe  writ  of  mandamus  ap- 
plied for,  and  the  sheriff  appeals. 

Hts  appeal  Is  dismissed  by  the  majority 
opinion  of  the  Court  on  the  ground  that  he  has 
no  Interest  to  appeal. 

I  cannot  assent  to  such  ruling. 

The  writ  of  mandatnu$,  as  applied  tO  pubUc 
officers,  will  Issue  to  enforce  performance  of 
ministerial  duties  only. 

To  Issue  relator  a  poll  tax  receipt  upon  pay- 
ment of  one  dollar  is  undoubtedly  a  ministerial 
duty  the  Sheriff  owed  the  relator. 

Such  duty  the  sheriff  does  not  contest,  bai 
never  refused  to  discharge  and  fonnally  ten- 
dered Its  performance. 
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To  Irane  In  tbe  name  of  relator  a  poll  tax  re- 
ceipt and  delWer  it  to  another  upon  tbB  order 
of  relator,  la  tbe  Issue  raised  by  tbe  aboitc 
and  whidi  be  denies  la  mlnist^lal  In  cbar^ 
acter. 

Tbe  District  Judge  passed  npon  It  and  bar- 
ing made  tbe  mandamu*  peremptory  be  must 
be  considered  as  baving  held  It  not  only  tbe 
ministerial  duty  of  the  sheriff  to  Issue  to  re- 
lator a  poll  tax  receipt,  but  It  was  likewise  bis 
ministerial  duty  to  deliTer  such  recdpt  to  a 
ttilrd  person  npon  the  order  of  relator. 

The  suit  is  one  not  only  to  compel  the  sher- 
iff to  do  a  certain  thing  alleged  to  be  bia  min- 
isterial duty  to  do,  bat  to  do  It  In  a  certain 
way. 

The  court  0  qua  adjudged  he  must  not  cmly 
60  this  thing,  but  do  it  In  a  certain  way. 

Is  not  tbe  sheriff  entitled  to  a  standing  in 
this  Court  on  appeal  to  test  the  correctness  of 
this  Judgment?  Surely  be  Is. 

Again,  a  queatlon  of  construction  is  raised 
by  tbe  sheriff-HXuistnictlon  of  the  Constitu- 
tion and  laws  defining  bis  duties  in  respect 
to  poll  taxes  and  the  issuance  at  receipts 
therefor. 

His  conc^tlon  of  bis  duties  in  such  mat- 
ters is  at  variance  wltb  that  of  tbe  relator  and 
that  of  the  trial  judge.  Is  be  not  entitled  to 
bave  tbe  highest  court  of  ibe  State  to  ait  in 
judgment,  on  aK>eal.  on  a  matter  of  snch  vital 
inwortance?  £bis  he  not  an  interest  as  cuft- 
todlan  of  an  official  trust  to  appeaX  from  a 
judgment  which  overtnnu  bis  oonstmctlon  of 
Ibe  Constitution  and  statntes  defining  bis  du^ 
ties,  which  overthrows  his  conception  of  bis 
duties  and  establishes  another  and  dlflraei^ 
conceptlont  I  tblnlc  bo. 

Any  person  aggrieved  by  a  Judgment  that 
has  heea  rendered— even  though  not  a  par- 
ty to  the  suit— may  appeal  from  sacb  Judg- 
ment. 

Ooold  not  any  dtlzenl  talmself  an  elector 
and  poll  tax  payer,  alleging  that  he  bad  been 
aggrieved  by  this  Judgment,  appeal  from  it? 
Undoubtedly,   Code  Prac.  art  vn. 

Why,  then,  cannot  this  aheriff  do  so? 

It  la  universally  recognised  ttiat  all  public 
officials  may  appeal  in  suits  involving  mat- 
ters pertaining  to  fbe  offices  they  bold.  The 
books  are  full  of  cases  where  such  officials 
have  appealed. 

Here  tbe  sheriff  in  open  court  on  tbe  trial 
tendered  tbe  relator  his  poll  tox  receipt  and 
objected  to  further  proceedings  in  the  case, 
claiming  that  tbe  only  legal  object  of  the 
proceeding  bad  been  thereby  attained. 

To  an  advose  ruling  he  excepted. 

Has  be  not  an  interest  to  appeal  to  test  the 
correctness  of  that  ruling,  to  have  it  deter^ 
mined  whether  or  not  under  the  law  of  Moit. 
damua  proceedings,  and  the  practice  in  such 
cases  obtaining,  the  case  could  rightfully  go 
further  after  such  tender?  I  submit  be  had. 

The  rig^t  of  appeal  Is  constitutional.  It 
bas  always  !>een  guarded  by  appellate  courts 
with  Jealous  care.  Where  doubt  exists  of  tbe 
right  of  appeal  In  a  ^ven  cose  that  doubt  Is 


always  resolTed  in  favor  of  tiie  appeaL 
Where  motions  are  made  to  dismiss  appeali^ 
it  must  aj^esr  certain  that  tbe  appeal  does 
not  lie.  or  dear  that  tbe  grounds  of  the  mo- 
tion admit  of  no  other  course  than  dismissal. 

If  the  relator  herein  had  been  cast,  do 
manner  of  doubt  exlsto  that  he  would  have 
been  entitled  to  an  appeal  and  a  bearing  In 
this  Court. 

Yet  tbe  same  right  is  denied  bis  opponent, 
the  sheriff. 

The  majority  opinion  endeavors  to  meet 
this  by  declaring  that  tbe  rule  that  if  one 
party  to  a  litigation  may  appeal  the  other 
may  too,  has  ito  exceptions. 

If  this  be  80,  it  is  not  shown  wherein  the 
Instont  case  is  without  tbe  general  role  and 
within  the  oc^tlon. 

And  it  is  respectfully  submitted  that  tbe 
authorities  referred  to  in  the  majority  OBta- 
ion  in  no  wise  sustain  the  ccmtention. 

Thus,  in  the  Succession  of  Dougart;  ^  La. 
Ana  61^  7  South.  7M,  the  gueetiott  dealt 
with  was  whether  ofta  a  Judgment  had  been 
satisfied,  this  Court  would  have  Jurisdiction 
of  an  appeal  on  a  proceeding  taken  tot  coata 
incurred  In  the  litigatton^^e  amount  of  th« 
costs  being  leu  than  the  minimum  Jurisdic- 
tional limit  of  tte  Court.  The  court  held  It 
had  not  Jurisdiction  and  tm  propHo  mwtm  dis- 
missed the  appeal. 

I  can  find  nothing  of  apposltiveness  In  fb$t 
case  to  the  one  at  bar. 

In  State  v.  Judge,  4  Rob.  87,  6S,  dted  by 
the  majority  opinion,  the  ruling  was  that  as, 
under  Code  Frac.  art  667,  a  parly  gainst 
wh«n  a  Judgment  had  been  rend«ed  cannot 
appeal  from  it  If  he  have  acquiesced  thw^ 
by  executing  it  voluntarily,  tbe  same  rule 
should  exist,  a  fortiori  with  regard  to  a  par- 
ty who  has  obtained  a  Judgment  and  bas 
bad  It  carried  into  execution.  And  connected 
with  tiiia  ruling  tbe  Court  held  that  If  by  ac- 
quiescence in  a  Judi^ent,  at  by  proceedings 
taken  In  execution  of  It,  appeal  will  not  lie, 
neither  would  the  appellate  court  teke  cognt 
sance  of  a  question  of  costo  in  sndi  case 
ari^ng  subsequent  to  such  acquiescence  or 
execution,  where  the  amount  of  such  coats 
was  below  tbe  least  amount  necessary  to 
give  the  appellate  court  Jurisdiction. 

In  Bargebur  and  Othora  v.  Their  Creditor^ 
2  Mart  (N.  S.)  624,  also  dted  by  the  majority 
opinion,  a  syndic  of  an  Insolvent  estate  was 
ordo^  In  tbe  course  of  tiie  proceedings  in 
court  relative  to  the  affairs  of  the  estate, 
to  produce  his  bank  book  for  the  Inspection 
of  creditors.  He  took  an  anieal  from  such 
order.  This  Court  held  that  the  order  to 
produce  the  bank  book  was  not  a  "grievance 
irreparable"  and  refused  to  entertain  the  ap* 
peal. 

And  it  was  pointed  out  that  while  tbe  oed- 
itots  ni^bt  appeal  from  a  ruling  refualns  to 
require  the  syndic  to  produce  his  bank  boc^ 
the  syndic  could  not  do  so.  .And  tbe  reason 
for  this  was  given.  Thus,  If  the  application 
of  tbe  creditors  for  ln«pectIon  of  tbe  bank 
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book  be  rejected,  there  la  an  md  put  to  all 
Inquiry  and  InTestlgatlon;  the  rigbt  1b  con- 
cluded, and  ihould  the  syndic  be  wasting  or 
miaapplylng  the  funds  entrusted  to  him  an 
irreparable  Injmy  may  be  done  by  ^nylng 
the  motion. 

'The  granting  of  It,  on  the  contrary,**  con- 
tinnea  the  Court,  "commences  an  Inquiry  In- 
to the  conduct  of  the  syndic,  but  decides 
nothing  as  to  the  ccnrectnesa  of  It,  and  leaves 
him  open  to  appeal  from  any  order  that  may 
thereafter  be  rendwed  which  leolly  affecUi 
his  interests." 

The  dUEerence  be^reen  the  point  there  pre- 
sented and  the  one  here  la,  I  submit,  quite 
apparent.  Then  a  mere  Interiocutory  order 
ma  made  in  a  pending  matter.  The  court 
said,  if  the  syndic  were  injured  by  the  final 
Judgment  In  the  case,  he  conld  appeal  from 
It  and  protect  his  interest,  but  he  could  not 
appeal  from  the  Interlocutory  order  which 
worked  him  no  Irreparable  Injury. 

Her^  a  final  Judgmoit  baa  been  rendered 
denying  the  sheriff's  cono^tion  of  his  du- 
tiea  as  a  awom  ofllcer  of  the  law,  denying 
his  ctmstmctlon  of  the  lawa  under  which  bis 
duties  arise. 

It  Is  conceded  by  the  maj<«ity  opinion  that 
It  the  Judgment  had  been  against  the  relatw 
be  cotdd  appeaL  The  same  tight  of  appeal 
la  denied  the  sheriff. 

It  seems  to  me  we  bsTs  here  a  clear  case 
for  Ihe  application  of  the  maxim  "if  Justice 
be  eren-handed,  that  whidi  la  meted  to  plains 
tiff.  Is  meted  to  defendant" 

On  the  merits  I  tUnk  it  was  manifwt  errw 
for  the  trial  court  not  to  have  brought  the 
enflre  proceeding  to  a  termination  immedl* 
ately  npon  the  ten^  of  tte  juAl  tax  receipt 
by  the  sberlff  to  the  rdator  In  penm  in  open 
court 

I  agree  wiQi  the  argoment  that  no  matter 
what  may  be  the  ramlflcatims  disclosed  by  sl> 
legatltms  of  Um  petition  of  relator,  Ixdled  down 
to  bed-RK^k,  the  proceeding  is  pur^  and  sim- 
ply one  instituted  by  relator  tor  the  purpose  of 
aecarlng  his  poll  tax  receipt  for  the  year  1902. 
The  subject  of  the  snlt  was  the  obtaining  of 
a  poll  tax  receipt  end  the  object  to  be  at> 
tained  was  the  poll  tax  receljtt  Itaelf.  This 
receipt  was  tendered  to  relator  in  open  court 
and  the  moment  be  refused  same,  he  with- 
drew bis  action.  Belator  sued  for  his  poll 
tax  receipt  and  it  waa  tendered  him;  and 
from  the  Du»nent  It  was  tendeavd  him,  every 
other  Issue  raised  became  purely  a  moot 
question.  Tbe  instant  Toung  waa  ofCered  his 
poll  tax  receipt  he  lost  his  standing  in  court 
m  any  Interest  in  a  proceeding  to  determine 
whether  or  not  the  pigment  thereof  should 
have  been  accepted  from,  and  tectipt  thercK 
for  dellT«ed  to^  his  agent  From  that  mo- 
ment he  was  UiToking  the  power  of  the 
court  uselessly,  to  determine  a  purely  ab- 
stract question  of  right  and  not  to  oiforce 

OBB. 

"It  Is  a  fundamental  principle  of  the  law 
fl<   ww*dttmu9  that  the  writ  wlU  nmae  be 
86SO.-33 


granted  In  cases  when.  If  issued,  it  would 
prove  unavailing  or  would  be  without  bene- 
ficial results  and  fmitlesa.**  IS  Bncy.  Ft  A 
Pr.  p.  493. 

Respondent  pending  the  ^ooeedlnft  has 
performed  the  act  sought  to  be  enforced,  and 
the  Issuance  of  the  writ  would  be  an  attempt 
to  compass  an  object  already  attained. 

It  has  beau  held  that  If,  while  an  action 
for  wnJuMM  is  pendltvi  the  resptmdento 
perform  the  acts  which  it  Is  aoufl^t  to  com- 
pel them  to  perform,  the  writ  will  not  be 
gtanted.  Btate  t.  Newman,  2S  Meb.  85,  40 
N.  W.  e03;  State  t.  Napton,  10  Mont  969, 
25  Fac  1045r  And  so,  where  the  respond- 
ents in  their  return  show  even  a  nilllngness 
to  perftnm  the  ac^  the  writ  will  not  Issue; 
since  the  law  will  not  do  a  asd«s  thing. 
People  T.  Dulaney,  M  HL  608. 

The  proceeding,  as  it  preseirfly  stends  be- 
fore this  Court,  Is  one  wherein  a  person  who 
has  paid  or  must  be  conaldered  as  having 
paid,  Us  jfoil  tax  sedcs  to  obtsin  from  the 
Gomt  an  expression  of  ito  views  as  to  the 
existence  of  a  purely  abstract  right  And  I 
submit  that  the  writ  should  not  be  granted, 
howevCT  clear  may  be  the  abstraet  right  to 
settle  the  question  marfdy  to  gratify  the 
vanity  or  enrloalty  ot  the  relatw.  18  Bnc. 
PL  ft  Fr.  p.  484^  note  and  authorittes  dted. 

The  position  of  appellee  Is  slmlUr  to  that 
of  relator  in  the  case  ot  Corpmstlon  t.  Riiild* 
Ing,  4  Mart  (N.  8.)  189.  That  was  a  case 
where  the  re^ohdent  Judge  refused  to  try  a 
case  on  the  gtoond  of  aiHne  lll^callty  In  the 
oomposltlon  of  the  Jnzy.  Fendbig  the  ajaXL- 
catlon  for  mamdamun,  the  Jury  was  dischar- 
ged. The  Court  said: 

*'We  are  ot  <winion  the  wsndesw  tboald 
not  Issue^  as  no  useful  purpose  could  be  gain- 
ed by  It  *  *  *  The  only  direction,  there- 
fore^ which  ttie  Court  could  give  In  caae  It 
differed  from  him  In  opinion,  would  be,  not- 
withstanding this  Section  to  the  Jury,  to 
IH-oceed  and  try  the  cause;  but  nothing  could 
be  nune  futile  than  such  an  order  issuing 
ftom  this  tribunal,  for  the  Jury  are  already 
discharged.'*  etc 

In  High's  Bztcaordlnary  Remedies,  par. 
10^  the  rule  Is  stated  that  the  Jurisdiction  In 
mandmmmt  proceedings  would  not  be  exer- 
cised for  the  purpose  of  determining  mere 
fanciful  questl<His,  in  which  rdatora  have  no 
personal  or  pecuniary  Interest 

As  was  stated  in  State  ex  reL  Moulin  v. 
City  Of  New  Orieana,  49  Ul  Ann.  1322,  22 
South.  864:  "The  enforcement  of  a  rii^t  not 
ite  asoertahunent  Is  of  the  essence  in  issur 
Ing  the  writ  of  msfHtoMsf." 

The  attitude  of  the  courts  In  cases  ot  this 
character  waa  well  expressed  1^  this  tribunal 
In  ttie  case  ot  Mossy  v.  Harris,  Tax  Col- 
lector, 26  La.  Ann.  628: 

"It  .la  the  province  of  Courts  to  pass  on 
Mai  cmtesta  between  parties,  enforce  or  pro- 
tect spedflc  rlghta  and  redress  actual  wronga, 
and  not  to  Issue  ord^  r^:nlattog  or  defining 
tbB  duties  ot  public  oBtaexa,  Certainly  this 
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last  la  not  ttie  initpoae  of  the  mlt  of  msii- 
damut.  To  autborbse  there  must  appear 
a  spedflc  ministerial  dntr  and  a  direct  right 
<nr  interest  In  havli^  It  enforced.  The  relator 
does  not  show  any  sndi  right  nor  that  be  will 
snffer  any  particular  wrong  hy  the  alleged 
refusal  of  the  defendant  to  recetve  the  said 
warrants.  The  pleadings  Indicate  that  this 
case  Is  presented  simply  to  obtain  a  Judicial 
order  In  ta.vot  generally  of  the  holders  of  a 
certain  class  of  warrants,  and  not  to  secure 
a  speelAe  rlfht  to  a  particular  party,  and  it 
Is,  therefore,  not  a  serious  contest  and  not  a 
case  for  a  mandamus.'* 

My  conclusion  Is  tbe  right  of  appeal  by 
the  sheriff  is  clear  and  that  on  the  merits  he 
Is  entitled  to  Judgment  rerming  the  cme 
appealed  from. 

I,  theref(ffe»  dissent  from  the  decree  of  the 
Court  ■ 

On  Rehearing, 
(Dec  14,  1908.) 

MONROE.  J.  It  Is  said  that,  Inasmuch  as 
relator's  right  to  TOte  In  1908  and  1904  de- 
pends upon  the  payment  of  his  poll  tax  for 
1902  within  the  year,  that  right  Is  at  Issue 
In  this  case;  that  It  is  worth  more  than 
92,000;  and  hence  that,  as  to  the  relator, 
this  court  has  Jurisdiction  of  the  appeal; 
and  from  this  It  is  argued  that  such  Jurisdic- 
tion necessarily  attaches  with  respect  to  the 
appeal  taken  by  the  respondent 

It  is  indisputable,  however,  that  the  relator 
could  hare  secured  the  coveted  franchise  by 
the  payment,  either  In  person  or  through  the 
mall,  of  the  sum  of  $1;  and  It  Is  equally  be- 
yond dispute  that  the  defendant.  In  the  event 
of  his  complying  with  the  relator's  utmost  de- 
mands, would  sustain  no  pecuniary  loss,  and 
would  suffer  no  other  invasion  of  bis  right, 
If  right  there  be,  than  would  be  Involved  In 
his  receiving  the  dollar  from  the  relator's 
tLgeat,  rather  than  from  the  relator  personal- 
ly or  through  the  malL  The  real  and  only 
Issue  In  tb6  case,  therefore,  is  whether  the 
relator  has  the  right  to  pay  his  poll  tax 
through  a  representative,  or  whether  it  Is 
necessary  for  him  to  conform  to  a  rule  es- 
tablished by  Respondent  that  the  poll  tax 
must  be  pail  by  the  debtor  either  In  person 
or  through  the  mall.  Conceding,  arguendo, 
tbat  the  relator  had  the'right  to  pay  through 
a  r^resentatlTe.  and  that  the  defendant  un- 
lawfolly  denied  him  that  right,  he  could  still 
have  secured  the  right  to  vote  by  paying  In 
person  or  through  the  mall,  so  that,  as  to 
him,  the  value  In  dlspote  is  the  value  of  the 
right  to  xiay  in  one  way  rather  than  another, 
trpon  the  other  hand,  conceding  that  the  re- 
spondent had  the  right  to  require  that  the 
payment  should  be  made  by  the  relator  In 
person  or  through  the  mail,  the  ralne  in  dis- 
pute, as  to  the  respondent.  Is  measured  by 
the  value  of  the  right  to  enforce  the  rule 
established  by  him.  But  thne  is  not  a  syl- 
lable In  ttie  record  to  show  that  the  value  of 
the  right  thua  asserted  by  ^ther  party  ex- 


ceeds 92,000,  so  that,  the  Constitution  otTer- 
Ing  no  other  basis  therefor,  If  this  court  as- 
sumes Jurisdiction  of  the  appeal.  It  must  do 
so  upon  the  violent  presumption  that  It  is 
worth  more  than  $2,000  to  the  relator  to  pay 
his  poll  tax  In  one  way,  and  more  thai 
92,000  to  the  defendant  to  compel  him  to  pay 
It  In  another  way;  either  way,  so  far  as  we 
can  see,  being  equally  within  the  power  of 
the  relator,  and  equally  convenient  to  the 
respondent 

Article  85  of  the  present  Constitution  con- 
tains an  enumeration  of  the  cases  in  which 
this  court  is  authorized  to  exercise  appellate 
Jurisdiction,  beginning  with  "an  cases  where 
the  matter  In  dispute,  or  the  fund  to  be  dis- 
tributed, whatever  may  be  the  amount  there- 
in claimed,  shall  exceed  two  thousand  dol- 
lars, excluslTe  of  Interest";  and  no  such  case 
as  that  here  presented  is  included  In  the 
enumeration.  Bridently,  however,  It  was 
thought  that  cases  would  be  likely  to  arise 
in  which  It  might  become  necessary.  In  the 
interest  of  Justice,  to  Invoke  the  authority  of 
this  court  In  some  other  way  than  by  appeal 
Article  101  therefore  provides  a  method  of 
reviewing  cases  otherwise  cognizable  in  last 
resort  In  the  Courts  of  Appeal;  and,  in  order 
to  provide  for  stilt  other  possible  cases,  which 
might  be  within  neither  the  appellate  Juris- 
diction conferred  by  article  85,  nor  the  Ju- 
risdiction conferred  by  article  101.  artide  94 
provides  that  **the  Suprem'e  Court  shall  have 
control  and  general  supervision  of  all  Inferior 
courts,"  which  Jtorlsdlction,  it  bad  been  re- 
peatedly held,  may  be  exerdsed  in  all  cas- 
es "where  serious  Injury  may  accrue  to  the 
parties  to  whom  no  other  remedies  are  af- 
forded." State  ex  rel.  Gaslight  Co.  v.  JTodge, 
87  La.  Ann.  286;  State  ex  reL  Murray  v. 
Judge,  36  La.  Ann.  680;  State  ex  rel.  Hirsch 
T.  Judge,  39  La.  Ann.  97, 1  South.  281;  State 
ex  rel.  Le  Blanc  ft  Richard  t.  Justice  of  the 
Peace,  41  La.  Ann.  908,  0  South.  807;  State 
ex  rel.  Sorrel  t.  Jodg^  106  La.  426,  81  South. 
57. 

Our  concluadon,  then,  upon  a  re-examina- 
tion of  this  case,  Is  that  this  court  bad  no 
Jurisdiction  of  the  appeal.  It  is,  therefore 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment heretofore  rendered  be  now  reinstated, 
and  made  the  final  Judgment  of  the  court 


No.  14,671. 


R.   HeWILLEAMS,   Limited,   t.  OITO 
STATES  LAND  ft  IBCPROVB- 
MSNT  00. 

(Supreme  Court  of  Loalsiana.    Nov.  30,  1903.) 

RES  JUDICATA— PARTIES  T0  JUDaMENT— TAX 
SALA-SUIT  TO  ANNUU 

1.  A  judgment  dismissing  a  suit  bronght  by 
mortgagees  to  annul  a  tax  sale  of  the  proper- 
ty Diurtgaged  does  not  constitute  res  jndicata 
as  against  the  owner  of  the  property,  who  taaif 
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ftCQaired  from  sach  mortsagM  bet<ne  tlw  tu 
■ale,  and  who  was  not  a  party  to  the  Htlsatloa 
reBnlUoff  in  such  Jad^eot. 

2.  The  fact  that  the  legal  adTlsw  of  tbo  own- 
er of  a  parcel  of  real  estate  appears  as  amlctis 
curiffi  in  ^Is  court,  and  files  a  brief  Id  nap- 

ert  of  an  applicanon  for  rehearing  In  a  lit- 
Ltion  concerning  the  same  between  the  mort- 
gagees and  the  bolder  <rf  a  tax  tltlb  does  not 
make  such  owner  a  party  to  snob  litigation,  or 
bind  htm  hj  the  judgment  therein  rendered. 

8.  The  allegation  that  propertr  belonging  to 
el^t  persona  in  IndiTisloD  has  been  assessed 
in  the  name  of  one  of  them  with  the  suffix  "eC 
als."  is  snffldent  to  disclose  a  cause  of  action 
in  a  suit  brought  by  the  veodee  of  such  per- 
sons to  annul  a  safe  for  taxes  predicated  on 
such  asscssmentt  at  least  as  to  the  Intarsat  ae- 
quired  from  the  parties  not  named, 
.  (Syllabna  bf  tli*  Goort) 

Appeal  from  Olril  IHstrtct  Oonrt,  FuUb  «f 

Orleans;  Fred  D.  King,  Judge. 

Aetton  by  B,  McWIUiams,  Limited,  against 
Onlf  States  lAOd  ft  Improvement  Company. 
Defendant  filed  exceptions  of  no  cause  of  ae- 
tton. Judgment  for  defendant  and  ^Intlff 
appeals.  Berened, 

Harry  H.  Hall,  for  appellant  J.  SSach 
^earinj^  for  appellee. 

UONROiB,  J.  ^alntUt  corporation  bronght 
this  action  In  July,  1902,  alleging  that  It  had 
acquired  two  Improred  loti  ot  ground  In 
New  Orleans  by  notarial  act  registered  March 
10,  tSOa,  tttm  Nicolas  D.,  Sdlth  Marie,  Stan- 
toy  Albert  Lillian,  Uetbatf  Joseph,  Clarence 
J,  Ophelia  MaHe,  and  Bdna  Louise  Horrey; 
that  the  defiendant'  eotporatton  claims  said 
Iota  nttd»  an  act  of  sale  from  the  state  tax 
ci^ector  of  date  Baptember  22, 1889,  vnrpwk- 
Ing  to  eonrey  them  to  it  In  consldaratlaa  of 
the  payment  of  the  state  tax  of  18&S,  but  that 
said  act  and  the  proceedings  leating  thereto 
are  void  for  this,  to  wit:  that  the  lots  owned 
by  plaintiff  b<nr  the  nnmbos  8  and  4.  where- 
as the  loU  purporting  to  have  been  sold  to 
defendant  are  described  as  tots  14  and  15; 
that  the  lots  owned  by  plalntlfl  were  owned, 
up  to  MarcU  0,  ISfiS,  In  IndlTlston,  by  the 
Harr^  heh:%  from  whom  p'fi'"tl*  acquired, 
and  whose  namev  are  given  above,  whaeas 
said  lots  14  and  IS  were  assessed  for  the 
year  1888  In  the  name  of  **Clarence  Harvey 
et  als.";  that  It  la  not  tcue,  as  recited  in  the 
act  under  which  defendant  cUlms,  "that  the 
printed  notice  that  the  state  taxes'were  then 
due  and  must  be  paid  •  •  •  was  served 
*  *  *  upon  Ckrence  J.  Harvey  et  als.,  or 
upon  the  delinquent  taxpayer,  or  that  any 
mortgage  creditor  •  •  •  was  duly  and  le- 
gally notifled  of  said  proceeding,"  bitt  that 
**tlie  on^  notice  pretended  to  have  been  serv- 
ed in  that  proceeding  was  a  notice  which  the 
d^u^  state  tex  collator  certified  was  dellr- 
oed  to  B.  McWUUams  at  842  Camp  street 
and  the  same  was  addressed  to  Clarence 
Harv^  et  als." 

PEslntlff  accoMlngly  prays  for  Judgment, 
decreeing  the  assessment  adjudication,  and 
conveyance  rsUed  on  by  ttie  defendant  to  be 
void,  and  further  decreeing  U  (the  plalntUC) 


to  be  the  owner  of  the  lots  deaoribed  in  tha 

petition. 

The  defendant  filed  exewttona  of  "do  canst 
of  action*'  and  res  Judicata,  and  in  sni^ort 
of  the  latter  offered  the  zeoord,  opinion,  and 
decree  In  the  mattw  of  Sdltb  Harvey  et  aL 
T.  Gulf  Btetes  L^ad  &  ImprovenwOt  Ca  (No. 
14,107)  lOS  La.  sea  82  Boutb.  47S^  at  also 
a  brief  filed  thoeln*  This  evidence  wan  eb- 
Jected  to  as  being  ree  Intw  alios  acta  and 
Irrelevant,  and  to  the  ruling  of  the  court  that 
the  (riajectkm  went  to  tha  effect  a  bill  o< 
exception  was  reserved.  The  defendant  fur- 
ther offered  certain  letters  addressed  by  Mr. 
H.  H.  Hall  and  by  the  pUilntiff  to  D.  Kegrot- 
to^  Jr.,  geaieral  manager  of  the  d^endant 
company,  to  which  objactloA  was  mad%  with 
Ukeresolt 

The  suit  of  Xdith  Harvey  eC  aL  Onlf 
States  Land  ft  Improvement  Conqtany  was 
an  action  bronght  March  27,  1801,  In  whldi 
Edith,  Stanley,  Clarence  J^  the  mluwa  Her^ 
bert  and  Z^lUan  through  tbdr  tutor,  and 
Ophelia  Harvey,  wife  ot  F«id  St  Pierre^  at 
l^Eod  that  they  were  holders  and  vwnem  eC 
certain  notea  secured  by  mortgage  on  the 
propoty  here  In  dispute^  and,  in  the  eapadty 
of,  mortgagees,  upon  varloua  grounds  attack- 
ed the  title  thereto  asserted  1^  the  defendant 

By  Judgment  of  thl*  court  the  suit  waa 
dismlned,  and,  the  plaintiffs  tber^  liavinc 
applied  for  a  rehearing,  Mr.  H.  H.  Hall,  who 
now  zepreaenta,  and  was  prabaUy  then  ad» 
vising;  the  vendee  of  the  property,  appeap> 
ing,  however,  only  aa  an  amicus  curli^  filed 
a  Inief  in  support  of  that  api^lQitl<m. 
'  Before  the  litigation  thna  mentioned  waa 
begun,  and  whilst  it  waa  pending,  there  was 
some  Qorrespmkdence  between  the  plaintiff 
herein  and  Ite  couuel  upon  the  one  aide  and 
the  defendant  upon  the  other,  apparently 
with  a  view  to  a  compromise  of  tha  claim 
which  the  latter  was  asserting,  bnt  nothing 
oama  of  It  Upon  the  othv  bsad.  It  does  not 
aroear  that  tboae  of  the  pbtlntUTs  vendors 
who  began  that  litigation  Informed  the  plain- 
tiff of  their  intentiim-  ae  to  doi  or  that  the 
plaintiff  was  in  any  mannor  connected  there^ 
with,  unless  It  can  be  said  that  it  became  so 
connected  Iqr.  reason  of  .the  appearance  in 
this  court  aa  amicus  curiae,  and  for  the  puiv 
pose  above  stated,  of  the  couneel  who  waa 
at  the  same  time  Its  legal  adviser. 

Opinion. 

It  la  clear  that  the  Judgment  xelled  on  does 
not  sustain  the  plea  of  res  Judicata.  If  the 
Harvey  heirs  bad  owned  the  property  wbea 
that  Jndgmuit  was  tendered,  and  the  plaixi- 
tiff  had  aftcrwarda  acqolred  it  tnm  them, 
the  caae  would  .be  different;  bid;  the  Harvey 
Iwlrs  having  sold  the  property  to  tha  plalnr 
tiff,  the  ^i^oaltlon  that  the  latter  is  oondud- 
ed,  as  to  Ito  titi^  by  a  Judgment  rendered  in 
a  subsequent  litigation  between  Ite  veqdora 
and  a  third  jierson,  and  predicated  vpm  a 
tax  sale  made  after.  Ite  acquisition  of  mch 
property,  la  irholly  nnteiwhle^  aa  la  also  tba 
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proposition  that  It  became  a  party  to  the  lltl- 
gatlon  b7  reaaon  of  the  fact  that  a  member 
ot  the  bar,  who  was  then  Its  legal  advlsa, 
appeared  therein  as  amicus  cmrise.  'GIt.  Code^ 
art  2286;  Peters  t.  fipltifoden,  24  La.  Ann. 
Ill;  White  T.  Gaines,  29  La.  Ann.  772;  liO- 
fan  T.  Hebert,  80  Im.  Ann.  727.  "To  sus- 
tain the  plea  of  res  adjudlcatat  there  most 
be  an  identity  of  parties,  o£  capacity,  of  ob- 
ject,  and  of  cause  of  action.'*  State  ex  rel. 
Oolllns  T.  Jnmel,  Auditor,  80  La,  Ann.  863. 
TThe  ezcq>tion  of  the  thing  adjudged  Is 
■trlctl  juris,  and.  If  tiiere  should  be  any 
doubt  as  to  the  Identity  of  the  things  claimed 
or  of  the  persons  ebtlmlnff  them,  tt  cannot 
be  maintained.*'  West  t.  Oreditors,  8  La. 
Ann.  029,  cited  wltii  approval  In  State  Su- 
gar Beflnlng  Co..  108  La.  O05,  82  South.  005. 

It  la  sunested  by  counsel  tor  defendant 
that,  should  this  court  reach  the  conclusion 
that  the  Judge  a  quo  erred  In  maintaining 
the  plea  of  res  Judicata,  It  wUl  be  unneces- 
sary to  remand  the  case  In  order  that  he 
may  pass  upon  the  exception  of  no  cause  of 
action.  The  exception  referred  to  is  of  that 
class  which  may  be  pleaded  In  every  stage 
of  the  action  prerlous  to  the  deflnitlye  Judg- 
ment, and  may  be  conaidoed  originally  by 
fills  court,  If  determinable  on  the  face  of 
the  recwd,  and  if  the  <«ipoBlDg  litigant  does 
not  Insist  qpon  the  remanding  of  the  case. 
Oode  Pne.  arts.  845,  846,  902.  Beyond  this 
It  is  not  walnd  by  going  to  trial  on  the  mer- 
its. Fletcher  Dunbar.  XI  Im.  Ann.  iSL 
The  appellee  is  therefore  in  no  worse  posi- 
tion than  U  It  had  filed  Oe  exception  for  the 
first  time  In  this  court,  and,  whilst  the  appel- 
lant might  perhaps  require  that  the  case  be 
remanded  In  order  that  the  exception  should 
be  passed  on  by  the  Judge  a  quo,  it  does  not 
so  require.  Tbe  exertion  will  therefore  be 
considered. 

In  refusing  tiie  rehearing  in  the  ease  of 
Sdtth  Harvey  et  «L  t.  Oulf  States  Land  ft 
Improrement  do.,  108  La.  002.  82  South.  470, 
it  was  said: 

**ThIs  court  did  not  ten  to  observe  that 
among  the  grounds  of  nullity  alleged  In  the 
petition  was  the  one  that  the  property  had 
not  been  assessed  in  the  name  of  the  owners; 
but  tbe  counsel  fbr  philntUEs  not  having  of- 
fered the  assessment  roll  or  an  extract  there- 
of, or  any  ottier  evidence  to  show  how  the 
property  was  assessed,  and  not  having  com- 
plained of  the  finding  of  the  learned  judge  a 
quo  to  tbe  effect  tliat  fiie  pn^erty"  was  cor- 
rectly assessed  in  tbelr  (the  ovmersO  **names,'* 
and  not  havlug  pressed  this  ground  of  nulli- 
ty In  ai^nment  or  in  brief— having.  In  fact 
expresaly  admitted  that  "the  evidence  shows 
that  the  plaintiffs  had  at  one  time  been  the 
owners  €l  fin  propwty,  which  was  oorroctly 
assessed  in  their  namea  Id  1808^**  the  year  for 
tbe  taxes  oi  irbldi  it  was  sold-^  was  consld- 
ond  that  tills  groond  had  been  sbandoned. 

The  plaintiff  now  before  the  court  relies  in 
part  upon  the  allegation  that  the  property  in 
qnestkak  belonged  In  indlvlslon  to  eight  per^ 


sons,  majors  and'  minors,  of  whom  Clarence 
J.  Harvey  was  one.  and  that  it  was  assessed 
for  the  tax  for  which  It  Is  said  to  have  bem 
sold  in  the  name  of  "Clarence  Harvey  et 
als."  Assuming,  as  we  must  for  present  pm> 
poses,  these  allegatlona  to  be  tme^  tiie  as- 
sessment was  certainly  bad  as  to  all  the 
owners  save  the  one  named,  and  possibly  so 
as  to  him;  from  which  it  follows  that  the 
exception  of  no  cause  ct  action  must  be  ovw- 
ruled,  and  the  case  remanded  to  be  tried  on 
Its  merits.  Under  these  circumstances,  and 
because  cases  of  this  character  are  frequent- 
ly distinguished  from  eacih  othw  by  tiie  facia 
dlsdosed,  ve  deem  it  advisable  to  leave  tiie 
other  issues  presented  by  the  pleadings  for 
future  CfHislderatlon  in  tho  event  of  a  saoond 
appeal. 

It  is  thorefwe  ordered,  adjudged,  and  de- 
creed that  the  Judgmrat  appealed  from, 
malntalulDg  the  plea  of  res  Judicata,  bo  an- 
nulled, avoided,  and  reversed,  that  tbe  encp- 
tton  of  no  cause  of  action  be  overruled,  and 
that  this  cause  be  remanded  to  tho  district 
court  to  be  proceeded  with  according  to  law; 
the  defmdant  and  appellee  to  psy  the  eosta 
of  the  appeal,  and  the  costs  of  tbe  district 
court  to  await  the  final  Judgment 
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LOUISIANA  SOG.  FOB  PBBTENTXON  OF 
OBUELTY  TO  CHILDBBN  t. 
MOODY  et  tL 
^npraae  Court  of  Lonislsna.   Jane  28.  1008.) 

APPHARANCB  BOND-FORPBrrURB-VHIN 

ALLOWED. 

1.  There  can  be  no  legal  forfeiture  of  an 
appearance  bood  vhea  the  atata  has  abaudoa- 
ed  the  proBecntloiL 

2.  Nor  when  tbe  coadltioD  of  the  bond  la  that 
the  accused  is  to  appear  when  notified,  and  he 
has  never  been  notined. 

8.  In  cases  of  forfeiture,  a  strict  adhwoice 
to  l«gtd  direction  la  required.  ' 
Klcholb,  0.  J.,  and  BUnchard,  J.,  dlsamtizi^ 
(Syllabus  by  tiie  Court) 

Certiorari  to  Court  of  Appeal,  Parish  of 

Orleans. 

Action  by  the  Louisiana  Society  fOr  the 
Prevention  of  Cruelty  to  Children  against 
Thomas  O.  Moody  and  othera.  Judgment  for 
defendants  was  affirmed  by  the  court  ot  ap- 
peal. Application  by  the  society  for  certio- 
rari or  writ  of  review.  Afllrmed,  and  wilt 
of  review  set  aside. 

See  14  South.  422,  28  South.  224. 

F.  Blvers  Richardson,  for  applicant  Ol^ 
St  Qulntero,  for  respondent  H.  G.  Cage;  Jo- 
s^h  Oscar  Daspit.  tor  re^ondent  Tbomas 
a  Moody. 

PR0V08TT,  J.  We  granted  tbe  writ  of 
review  in  this  case,  not  so  much  because  of 
any  error  appearing  on  the  face  of  the  Judg- 
ment cmnplalned  of,  as  becatise  it  an^ced 
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to  OB  that  a  %iaetj  on  a  fOrf^ted  appear- 
ance bond  in  a  criminal  caBe,  to  cover  whose 
reaponBlbUlty  mi  the  bond  a  d^osit  of  mon- 
ey  had  been  made,  was  escaping  the  pay- 
ment of  the  bond  hy  means  of  a  defense 
porelr  technical.  We  thought,  In  the  pnbllc 
Interest,  the  papers  In  Un  case  might  as  well 
he  brought  up  and  the  matter  again  exam- 
ined, notwitiutandlng  that  It  appealed  to 
have  already  had  careful  consideration  by 
two  courts.  This  further  examination  has 
hut  revealed  the  entire  correctness  of  the 
Judgment  asked  to  be  reviewed,  which  we 
now  append  and  leave  to  speak  toe  Itself. 

Judgment  of  Oonrt  of  Appeal. 

'TIalntlff  sued  on  a  forfeited  appearance 
bond  given  for  the  sum  of  |500  to  secure  the 
appearance  of  the  principal  In  said  bond  to 
answer  a  charge  then  pending  against  him 
In  the  recorder's  court  of  the  city  of  New 
Orleans. 

•The  suit  la  against  the  surety  only,  the 
principal  being  averred  to  be  a  fugitive  from 
Justice.  The  defenses  may  be  stated  thus: 

**(!)  TTnconstltationallty  of  the  law  undw 
which  the  plaintiff  sues. 

**(2)  That  the  bond  Is  Illegal  because  not 
ftuttmrlsed  by  law. 

"(8)  Abandonment  of  the  prosecution 
against  T.  O.  Moody. 

"(4)  The  prescription  of  6  monlM  and 

"(S)  The  condition  of  the  bond  'of  giving 
notice'  not  having  been  fulfilled,  tbero  was 
no  basis  for  the  forfeiture. 

"There  was  Judgment  in  the  lower  court 
In  favor  of  the  dtf endant;  and  the  plaintiff 
appeals. 

"We  find  In  the  record  a  carefully  pre- 
pared and  vrell  c(»isldered  wrlttrai  opinion 
rendered  by  our  esteemed  Brother  of  tiie 
lower  court.  We  have  givoi  It  much  c<m- 
■idemtlon  and  the  record  due  study,  and,  aa 
we  are  of  opinion  that  It  fully  covers  the 
law  and  the  fiicti  In  this  case,  we  liav«  con- 
cluded to  leinodnee  it  here,  and  adopt  It  as 
the  oplnKm  of  this  court  It  Is  as  follows: 

"  The  first  reason  why  the  plaintiff  society 
should  not  recover  Is  that  there  is  an  entire 
ftdlure  as  to  the  legal  bails  on  which  alone 
forfeltnre  could  be  declared. 

**  *A  second  conclusive  reason,  In  my  judg^ 
ment  why  the  ^alnttfl  society  should  not 
recover  the  sum  sued  for.  Is  that  the  state 
has  nevn  prosecuted  tbo  principal  on  the 
bonds  sued  on. 

"  '(First)  The  affidavit  of  Mr.  Sansnm,  al- 
lied by  plaintiff  to  be  Its  "officers,"  charged 
said  principal  on  the  bond  with  certain  crim- 
inal acts  committed  on  January  4,  1808,  the 
affidavit  bearing  date  January  16»  1898. 

"  The  recOTd  of  the  recordor'a  court  shows 
that  the  accused  was  arrested,  pleaded  not 
guilty,  and  was  placed  under  ^00  bond  to 
appear  before  the  recorder's  court  **wh«i 
aotlfled";  that  the  case  was  fixed  fbr  trial 
snccesdvely  for  January  SI,  18»S,  and  Feb- 
niazj  8»  1868,  accused  absent,  at  nowhere 


appearing  that  he  was  ever  notified),  and  on 
tile  latter  date  the  case  vras  continued  In- 
definitely; that  the  case  was  fixed  for  April 
6,  1893,  accused  absent  (no  showing  that  he 
had  been  notified);  "bondsman  notified  to 
produce  accused  In  court  April  18th;  case 
continued  to  that  date."  On  April  18th. 
case  was  called,  and  "accused  called  three 
times  In  and  out  of  court,  and,  falling  to  re- 
spond, bond  was  declared  fbrfelted,  and  turn- 
ed over  to  tiie  dty  attorney  for  collection 
April  18.  ISDS." 

**  'Ofmceding  tiie  power  of  tiie  recorder  to 
pnt  the  accused  under  bond  to  appear  b«Fore 
Um,  and  conceding  his  power  to  decree  the 
forfeltnre  (which  may  be  questioned),  it 
seems  clear  to  me  that  it  ought  to  aK>ear 
by  the  record,  or  by  proof  otherwise,  that  the 
accused  had  been  served  with  notice  to  ap- 
pear for  trial;  for  the  bond  In  ite  conditions 
so  redted,  wad  It  does  not  an>ear  that  tiie 
accused  was  ever  at  any  time  notified  to  ap- 
pear for  trial.  It  does  appear  that  the  sure- 
ly was  notified  to  produce  his  principal  on 
April  18th.  but  It  fUIs  to  show  that  the  sure- 
ty waa  called  to  produce  him  on  that  day. 

'"Rev.  St  I  1032,  requires  not  only  the 
call  of  the  accused,  but  expressly  requires 
that  the  surety  be  called  to  produce  instan- 
ter.  In  open_  court  tiia  **penoa'ot  the  oc- 
cnsed."  The  recorder,  tt  seems  to  me,  ought 
to  be  held  at  least  to  equal  formalities  as  In 
the  criminal  district  court 

"fit  therefore  appears  that  the  recorder 
called  the  accused,  but  that  he  had  not  noti- 
fied said  accused  as  the  bond  required,  and 
that,  while  he  had  notified  the  surety  to  pro- 
duce tiie  accused,  he  did  not  call  the  surely, 
to  open  court;  to  produce  him.  In  cases  of 
forfeiture  strict  adhwence  to  1^1  directiima 
Is  required.  The  exact  condition  required 
by  law  for  the  forfeltore  must  be  shown  to 
have  been  strictiy  fulfilled,  and.  If  these  be 
not  afibmatively  shown*  there  Is  no  legal 
baris  tor  the  declaration  of  the  forfeiture. 

"  The  accused  was  btmded  to  appear  when 
notified,  and  he  was  never  notified.  The 
surety  was  notified,  on  April  6th,  to  produce 
the  accused  on  April  18th,  and  on  April  18th 
the  surety  was  not  called  to  produce  him.  I 
assume  all  this,  because  the  record  in  crim- 
inal matters  must  ahow  aU  essential  facts. 
Quod  non  apparet  non  est 

"  1  therefore  hold  that  the  basis  for  the 
f<»tolture  of  tiie  bond  declared  by  the  le- 
corder  was  not  laid.  This  record  does  not 
Aow  the  l^al  basta,  nor  does  the  proof 
aliunde  In  the  case  at  bar  show  It  PlalntUTs 
sole  reliance  Is  the  bond  and  the  recorder's 
record,  and  the  latter  Is  fatally  defective. 

**'0n  the  second  ground,  1.  Ob,  that  tiie 
state  has  never  prosecuted  the  accused,  the 
proof  Is  that  there  la  no  prosecution  against 
said  accused  either  In  the  recorder^i  court  or 
In  the  criminal  district  court  The  records 
of  these  oonrte  have  been  aeardied,  andthwe 
has  never  been  any  action  taktm  against  sidd 
accused  since  the  recorder  declared  the  txmd 
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tozfeited  on  AptU  18,  1893.  By  flection  SB6, 
Rev.  St,  tbe  piosecntlon  bas  loog  since  been 
barred  by  tbe  pieBcrlption  of  one  year,  be- 
canae  no  Indictment  or  Inftnniatlon  hafl  been 
presented  or  filed  against  him. 

"  *It  cannot  be  said  titiat  the  said  accosed 
is  a  fngitlTe  from  Justice.  He  ivBldes  in 
Texas,  vliere  be  is  a  practil^c  pbysician. 

"  'He  bas  been  in  tbls  city  on  sevnal  oc- 
cadons.  He  could  bare  been  airested,  and, 
had  be  been  Indicted,  tbe  Governor's  requisi- 
tion could  have  reached  him.  To  bold  bis 
surety  harmless  from  this  suit  of  tbe  plain- 
tiff society,  he  ^posited  with  said  surety  the 
amount  of  the  bond. 

"  'When  the  affidavit  was  made,  he  was  a 
medical  student  here  in  tbe  Unlvenlty. 
There  is  every  reason  to  believe  that  if  he 
had  received  notice  he  would  bave  ai^teared 
before  the  recorder. 

*Dr,  Cibaiile's  testimony  recites  his  pur- 
suit by  the  plaintiff  society,  and  bow  bis  di- 
ploma, after  tbe  full  course  of  study  and  a 
•successful  examination,  was  withheld  on  ac* 
count  of  <^rges  of  Immorality  and  crime 
iveferred  by  tiie  society,  and  bow  It  was  de- 
livered to  bim  as  evidence  of  tbe  degree  con- 
ferred by  tbe  ITttiwslty,  where  be  Inronght 
oertlflcates  Showing  that  tbe  state  bad  lodged 
no  indlctiBoit  or  Information  against  him. 
There  Is  no  proof  of  any  act  on'  his  part, 
after  notice  glv»i.  evlttdng  any  evasion  ac 
disposition  to  evade.  He  was  not  notified  to 
appear  for  trial,  and  no  prosecution  for  crime 
has  hem  lodged  against  bim,  and  eight  years 
have  passed  ^ce  tbe  aflldavlt  was  made, 
and  since  tbe  law  officers  of  tbe  state  had 
information  that  this  charge  bad  been  pre- 
ferred against  him. 

"'As  he  Is  not  a  fugitive  from  Justice, 
nothing  but  an  Indictment  or  information 
could  stay  the  cmreut  of  presolptlon. 

"  *The  state  has  not  prosecuted,  and  It  Is 
too  late  to  prosecute  now.  Abandonment  of 
the  charge  (preferred  the  affidavit  tbe  <^cer 
of  the  plaintiff  society)  by  the  society  It- 
self, and  the  state  having  nevw  prosecuted, 
tbe  bond  has  lost  its  vitality,  and  fell  with 
the  prosecutlou,  of  which  it  was  a  mere  Ind- 
dent  and  auxiliary,  for  Its  forfeiture  was 
never  legally  declared. 

"  'Because  of  this  abandonment  of  the  pros- 
ecution, and  because  tbe  legal  prerequisites 
sine  qua  non  for  the  declaration  of  forfei- 
ture In  the.  recorder's  court  were  never  ob- 
served or  fulfilled,  the  recorder's  declaration 
of  forfeltuie  being  a  mere  nullity,  and  af- 
fording no  basis  for  the  claim  of  tbe  plain- 
tiff society.  It  seems  to  me,  the  plaintiff  must 
fall. 

"  This  Is  my  Judgment  on  the  merits  of 
tbe  case— the  merits  as  between  the  plaintiff 
and  the  defendant  surety,  and  also  as  be- 
tween the  plaintiff  and  the  intervener.  "On- 
ly tbe  surety  is  sued  by  the  plaintiff." 

"  The  fact  that  intervener  deposited  $500 
with  defendant  as  bis  surety  to  hold  him  (the 
surety)  tuumleas  if  this  suit  should  go  scslnst 


tbe  latter  does  not  cut  the  surety  (rft  te<m  bis 
■legal  defense,  for  1^  one  Code  and  Jurispru- 
dence the  surety  can  invoke  any  defense 
avaUabld  for  bis  prindpaL  So  the  iHlnc^al. 
as  Intervener,  bad  standing  to  li^tervene  to 
prevent  bis  funds  from  going  Into  plaintifrs 
hands,  and  thm  is  no  complication  resnlttag 
from  this  deposit. 

•  "  'Judgment  for  defendant  and  intervenm 
against  tiie  plaintlfl.' " 

For  the  reasons  expressed  In  the  above 
Judgment,  It  Is  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  court  of  ap- 
peal be  affirmed,  and  that  the  writ  of  re- 
view herein  granted  be  now  set  aside  at  tbe 
cost  of  the  relator. 

NIGHOUA,  G.  dissents. 

BIANCHABD,  J.  (dlssenthi^  This  con- 
troversy is  for  the  third  time  before  this 
Court  It  Is  here  now  on  wrU  of  review 
granted  to  the  Court  of  ApffMl  for  tiie  Parish 
of  Orleans  on  complaint  of  the  pUUntlff  that 
that  tribunal  did,  in  determining  tbe  cas^ 
refuse  to  be  guided  by  tbe  decisions  <tt  tbls 
Court  to  causes  involving  similar  questions, 
and  did  especially  fail  and  refuse  to  permit 
the  former  adjndleathms  of  tUs  Court  in 
this  TOiy  controversy  to  have  tbe  effect  in* 

This  Utlgatlon  began  in  May,  1888.   It  has 
been  fought  through  the.  courts  for  10  years  ■ 
by  the  surety  on  the  bond,  with  whom  the 
amount  of  tbe  bond  bad  beoi  deposited  in 
cash  at  the  time  it  (the  bond)  was  CEKcnted. 

Its  first  appearance  here  was  In  the  fall 
or  winter  of  189S.  See  Louisiana  See.  tor 
Prevention  of  Cruelty  to  Children  v.  Gage^ 
46  La.  Ann.  1390^  14  South.  422. 

Tbe  Oivil  District  Court  hod  dismissed  tbe 
suit  on  exception  to  the  Jurisdiction  rstwM 
mmtmrtm. 

This  Court  held  such  ruling  to  be  emx, 
characterizing  tbe  suit  on  the  bond  as  a 
ctvU  and  not  a  criminal  proceeding,  and  be- 
ing a  dvU  salt  the  Civil  Dlstrtct  Court  had 
Jnrladictlon. 

The  court  stated  the  case  to  be  a  suit 
against  the  surety  on  a  boll  bond  fnmisbed 
by  a  person  charged  with  crime  to  Insure 
his  appearance  for  prellmlnair  examination 
on  the  Seocmd  BeoHder'a  Court  tat  tiie  Par^ 
ish  oC  Orieans,  and  ihat  the  accosed  had  fail- 
ed to  aniear  as  he  had  bound  himself  to 
do.  So  falling,  the  bond  was  forfeited  and 
suit  was  brought  upon  it 

While  the  court  declared  the  proceeding 
to  be  a  dvil  one  and  that  the  ruling  <tf  tbe 
District  Court  declining  Jurisdiction  was  erro- 
neous, it  (this  CourQ  found  It  could,  Itsdf, 
enter  np  no  other  decree  than  one  dismissing 
the  appeal  for  the  reason  that  tbe  amount 
sued  for  (fSOO)  was  below  its  Jurisdiction. 

Accordingly,  the  appeal  here  was  dls> 
missed. 

Tbe  plaintUE  then  pmaecutad  an  appeal 
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to  tbe  Court  of  Appeals  for  the  Parish  of  Or- 
leans, but  the  appeal  there  was  lost  by  dis- 
missal for  wast  of  obaerrance  of  the  requi- 
site formalities  In  taking  and  perfecting  tbe 
appeaL 

About  that  time  Act  No.  60,  p.  70,  of  1804, 
was  passed,  which  gave  the  plaintiff  society 
certain  rights  of  action  upon  forfeited  ap- 
pearance bonds  and  specially  vested  the  Civil 
Courts  with  jurisdiction  of  suits  upon  such 
bonds  in  cases  where  the  same  are  not  col- 
lectible In  the  court  where  the  proceeding  was 
taken,  or  where  the  existing  laws  did  not  pro- 
vide tor  their  coliecti<m. 

Following  the  enactment  of  this  law,  plain- 
tiff society  ratered  a  second  salt  upon  the 
bond  in  the  CivU  District  Court  of  the  Parish 
of  Orleans. 

To  this  suit  the  plea  of  re*  judicata  was 
filed,  based  upon  the  former  Judgment  of 
court  declining  Jurisdiction. 

This  ple^  having  been  sustained,  an  ap- 
peal was  prosecuted  by  plaintiff  to  the  Court 
of  Appeal,  which  trlbimal  reversed  the  Judg- 
ment and  remanded  tbe  cause  for  further 
proceedings. 

The  defendant  surety  then  pleaded  tbe 
nnconsUtutionality  of  tbe  acts  of  the  I^egls- 
lature  under  which  the  plaintiff  Society  was 
proceeding  in  Its  efforts  to  collect  the  bond. 

Tbl«  plea  ot  unconstitutionality  was  sus- 
tained by  the  District  Judge  and  an  appeal 
rrom  the  Judgment  ao  declaring  was  prAse- 
cated  here. 

A  dedaion  therein  was  handed  down  by 
ttiis  Court  in  June,  lOOO.  6ee  Louisiana  Soc. 
/br  Prevention  of  Cruelty  to  Children  v. 
Moody,  62  La.  Ann.  1816,  28  South.  224. 

In  its  opinion,  inter  i^ia,  the  Court  stated 
the  case  to  be  one  where  the  principal  on 
the  bond  was  charged  with  having  violated 
tbe  law  making  It  a  felony  to  entice  a  fe- 
male under  the  age  of  16  years  into  a  house 
of  assignation;  that  be  was  arrested  upon 
mxb  charge  and  arraigned  before  tiie  Be- 
cordtf's  Court;  that  he  applied  to  be  ad- 
mitted to  hail,  the  application  was  granted 
and  he  was  released  from  custody  on  a  bond 
of  $600;  that  be  was  subsequently  called  for 
trial  upon  preUmlnary  examination  and  fail- 
ed to  respond;  and  that  thereupon.  In  due 
course,  his  ball  was  regularly  forfeited. 

Then  taking  up  the  question  of  nnconstl- 
tullonallty  of  the  Act  of  tbe  Legislature,  upon 
which  alone  the  case  was  before  the  court, 
the  opinion  contInues^— 

"In  the  approach  to  the  consideration  of 
tbts  constitutional  question  a  barrier  Is  sud- 
denly encountered.   It  Is  this— 

"While  the  suit  Is  against  the  surety  on 
the  appearance  bond,  while  he  Is  apparently 
tlie  only  d^endant  while  the  principal  on 
tbe  bond  could  not  be  reached  by  citation— 
bis  domicile  not  being  In  the  State  and  his 
■nii^^bonts  unknown— It  appears  from  the 
ertdence  that  tbe  principal,  Thomas  C. 
Moody,  throngh  his  father,  deposited  with 
Cbe  eoansel  who  defends  this  cause  a  -snm  of 


money  sufficient  to  protect  the  surety  fipom 
loss,  and  that  tbe  surety  signed  the  appear- 
ance bond  at  the  request  of  counsel  for 

Moody, 

"The  surety,  then,  thus  protected  from  lia- 
bility or  loss,  has  no  real  Interest  In  tbe  re- 
sult of  the  case.  He  is  nominally  only  tbe 
defendant.  The  real  defendant  is  the  prin- 
cipal on  the  bond,  and  tbe  real  security  ot 
the  bond  Is  the  money  of  the  principal  on 
deposit  In  the  hands  of  bis  counsel  to  await 
the  determination  of  the  cause.  •  *  • 
The  defenses,  then,  urged  in  bar  of  plain- 
tiff's recovery  are  really  those  of  the  prin- 
cipal on  tbe  bond  and  in  his  Interest  only. 
While  presented  in  the  name  of  the  surety, 
the  nominal  defendant,  be  Is,  In  point  of 
fact,  without,  concern  In  tbe  same.  Tbe  sui^ 
as  to  these  defenses,  must  be  considered 
from  the  standpoint  of  the  principal. 

'^hls  principal  Is  a  fugltlre  so  far  as  the 
criminal  charge,  out  of  which  grew  tbe  bond, 
is  concerned.  He  gave  the  bond  to  secure 
bis  release  from  custody.  He  was  released. 
He  left  tbe  State.  He  has  not  returned  to 
meet  the  charge,  or  to  discharge  the  obliga- 
tion of  the  bond.  He  x>ermltted  it  to  be  for- 
feited. He  put  up  tbe  money  to  protect  his 
surety.  Now,  when  sued  (for  we  must;  as 
seen,  consider  the  suit  to  be  against  him), 
can  be  be  permitted  to  raise  the  question  of 
the  unconstitutionality  of  tbe  law  upon 
whlcb  plaiutiCTs  action  Is  predicated?  He 
cannot.  Tbe  policy  of  the  law  and  good 
morals  alike  preclude  It 

"A  party  accused  of  crime  who  Is  admitted 
to  ball  and  then  absconds,  and  whose  ball 
bond  Is  forfeited,  is  not  In  a  position,  as 
means  of  defense  against  an  action  on  the 
bond,  to  set  up  tbe  unconstitutionality  of  the 
statute  upon  which  tbe  suit  Is  based.  Be- 
ing a  fugitive  from  Justice,  be  Is  not  at  lib- 
erty to  contest  the  act  of  tbe  legislature, 
resist  its  operation,  and  call  In  tbe  aid  of  the 
Judicial  power  to  pronounce  it  void  as  to 
blm,  his  property,  or  his  rights.  There  Is 
here  presented  one  of  those  cases  in  which 
a  law,  even  thougb  It  be  unconstitutional 
(as  to  wbieh  no  opinion  Is  pronounced),  must 
be  sustained  because- tbe  party  who  makes 
objection  to  It  has  precluded  himself  from 
being  heard  against  it  (Citing  authorities.) 
A  criminal  who,  convicted  of  crime,  appeals 
from  the  sentence  and  pending  his  appeal 
escapes  from  custody  and  is  at  large,  has 
no  standing  in  the  appellate  court  for  the 
hearing  and  coualderation  of  his  appeal. 
State  V.  Robertson,  51  La.  Ann.  160  [24 
South.  774].  The  principle  is  applicable 
here.  This  man  secured  bis  release  from 
custody,  under  a  criminal  charge,  on  a  ball 
bond.  He  does  not  deny  tbe  bond  was  giv- 
en and  that  be  secured  bis  liberty.  But 
when  sued  for  the  amount  thereof  he  sets 
up  the  unconstitutionality  of  the  law  under 
wblcb  he  Is  proceeded  against  on  the  bond. 
He  might,  perhaps,  raise  this  defense  If 
present}  as  a  f  agittve  he  cannot  His  sure- 
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tJt  only  nominally  a  defendant,  as  beie  die- 
doaed,  certainly  cannot  raise  It.  *  *  * 
The  defense  sbonld  not  have  been  enter- 
tained." 

The  decree  of  QUs  Gonrt,  following  such 
deliverance  of  the  law,  reversed  the  judg- 
ment  appealed  from  and  remanded  the  cause 
for  further  proceedlnge  according  to  law. 

Notwithstanding  the  views  fhna  expressed, 
the  surety  seems  to  have  been  permitted  to 
urge  again  the  same  def^e  of  unconstltn- 
tionaUty  of  the  statute,  along  with  other  de- 
foises.  and  over  the  objection  of  plalntUt, 
the  principal  on  the  bond,  Thos.  G.  Moody, 
was  pennltted  to  InterveiK  in  the  salt  and 
set  np  the  same  and  other  detenus. 

Theee  othor  Senses  were,  by  the  snre^^- 
That  the  bond  is  Illegal,  because  not  autbo 
Ized  by  law;  that  the  principal  on  the  bond 
Is  not  sued,  and  the  surety  cannot  be  sued 
witliout  him;  prescription. 

The  principal.  Moody,  in  his  petition  of  In- 
tervention, raised  the  defense  of  the  uncon- 
stitutionality of  the  statute  under  which 
plaintiff  sues;  the  lUegaUty  of  the  bond; 
abandonment  of  the  prosecution  against  falm; 
prescription. 

After  the  mllngs  heretofore  made  by  this 
Court  on  the  two  occasions  when  this  litiga- 
tion was  before  It,  It  would  seem  that  the 
question  of  tiie  defendant  Moody  being  a 
fugitive,  and  the  further  auestion  of  Us  bond 
having  been  regularly  forfetted,  ought  to 
have  been  considered  settled.  And,  if  set- 
tled, the  case  aided  tiiere  with  Judgment  for 
plaintiff. 

But  going  Into  the  defrases  raised,  we  find 
there  was  authority  In  law  tor  the  Recorder 
to  put  Moody  under  bond  for  his  appearance 
at  preliminary  examination  or  trial.  Louisi- 
ana 8o&  for  Prevention  of  Cmel^  to  Chil- 
dren v.  Oage,  46  La.  Ann.  13M,  U  South. 
422;  State  v.  Orer,  5  La.  Ann.  744. 

Tbn  bond  Uoody  gave  was  for  his  appear- 
ance beftffe  the  Recorder's  Court  when  no- 
tlfled  and,  further,  obligated  him  not  to  depart 
tlw  Jurisdiction  of  the  court  without  Its 
leave. 

The  records  of  the  Becwder's  Court  showed 
the  following  entries:— "Accused  arrested,  ar- 
raigned and  iMeaded  not  guilty  and  placed 
Under  $500.  bond  to  appear  before  the  See- 
<Hid  Recorder's  Court  when  notified.  Case 
fixed  for  trial  January  SI,  1893,  on  which 
date  accused  was  absent  Case  fixed  for 
February  3,  1803.  Accused  absent  Case 
contlnned  Indefinitely.  Case  fbced  for  April 
6^  1808.  Accused  absent  bondsmen  notified 
to  produce  accused  In  court  April  18.  1808, 
and  case  continued  nntU  that  date.  April  18, 
1803,  case  ailed  for  trial  and  accused  called 
three  times  in  and  out  of  court  and  falling 
to  respond  bond  was  declared  forfeited  and 
turned  over  to  the  dty  attorney  for  collec- 
tion.- 

Nowhere  In  the  pleadings  filed  on  behalf 
«t  the  defendant  or  the  intervenor  is  any  is- 
sue raised  as  to  the  want  of  proper  proceed- 


ings or  action  taken  in  the  matter  of  forfeit- 
ing the  bond.  Bu<A  issue,  therefore,  is  not 
property  In  the  case,  nor  before  tbe  court 

The  bond  having  been  forfeited,  the  law 
points  out  how  such  forfeiture  may  be  va- 
cated, or  set  aside.  Bee  Bev.  St  IS  1032, 
1088. 

None  of  the  things  required  to  be  done  to 
rOIIeve  the  principal  and  surety  of  the  ef- 
fect of  tiie  forfeiture  were  done  in  this  in- 
stance. 

Until  the  forfeiture  Is.set  aside  by  the  but- 
render  of  the  accused,  at  final  disposition  ot 
the  case,  neither  the  accused,  who  has  se- 
cured release  on  the  bond,  nor  his  surety,  is 
in  a  portion  to  raise  technical  defenses  ^ 
tber  against  the  bond  or  its  forfeiture.  8.  P. 
a  C.  V.  Moody,  52  La.  Ann.  1816,  28  South. 
224;  State  v.  BoblnSon.  51  La.  Ann.  leo, 
24  South.  774;  State  v.  Nicol,  80  La.  Ann. 
630;  Same  v.  Ansl^,  IS  La.  Ann.  209;  Same 
V.  Badon,  14  Ia.  Ann.  783;  Same  t.  Canady, 
16  La.  Ann.  141. 

A  simple  appearance  Is  not  suffidoit  to 
obtain  relief.  It  must  be  an  appearance  that 
finally  disposes  of  the  case;  or  a  surrender  of 
the  accused  back  Into  the  custody  of  the  dH- 
cers  of  the  law.  State  t.  Gric^  11  La.  Ann. 
605;  State  V.  Martin,  40  La.  Ann.  762,  22 
South.  224;  State  v.  McMlchael,  50  !«.  Ann. 

28  South.  802;  State  t.  Comig,  42  La. 
Ann.  416,  7  South.  688. 

A  party  released  on  bond  pending  dlgpoaal 
of  a  criminal  charge  against  titm  is,  in  legal 
otmtem^tion,  in  the  custody  of  his  surety  on 
the  bond.  State  r.  Cunningham,  10  La.  Ann. 
303;  State  T.  Belss,  12  La.  Ann.  166;  State  v. 
Buthing,  48  La.  Ann.  908,  22  South.  180. 

The  notice  given  to  Moody's  surety  to 
appear  tor  trial  on  April  18,  1903,  sufficed. 
It  was  not  necessary  to  give  notice  to  Moody 
himself,  who  Is  shown  to  have  been  a  non- 
resident of  the  State.  State  r.  Ansley,  18 
La.  Ann.  290. 

When  Moody  failed  to  aroear  tm  that  day, 
he  became  in  the  eyes  of  the  law,  a  tngitivs 
from  Justice,  and  his  t>ondaman,  showing  no 
formal  surrender  of  him,  lowing  no  trial  m 
final  disposition  itf  the  case.  Is  not  entitled  to 
reUef.  State  v.  Martel,  8  Bok  22;  State  v. 
Filth,  14  La.  101. 

Tbe  intervention  of  Moody  in  the  case  to 
defend  against  the  collection  of  the  bond 
should  not  have  been  allowed.  His  status 
being  that  of  fuj^tive,  he  was  without  l^;al 
standing  In  court  to  assert  rlghta  of  defense 
against  the  b<md.  Indeed,  until  he  made  a 
formal  surrender  of  himself  to  the  proper  au- 
thorities (which  he  never  did),  be  stands  in 
contempt  of  court  Louisiana  Soc  for  Pre- 
vention at  C^melty  to  Children  v.  Moody,  63 
La.  Ann.  1815.  28  South.  224;  State  v.  Bob- 
Inaon,  61  La.  Ann.  160^  24  South.  774. 

Bven  If  the  surety  ve  hia  principal  were 
In  a  poslti<m  to  urge  abandonmait  of  the 
prosecution,  which  th^  are  not  we  do  not 
find  there  has  been  any  abandonment 

When  the  accused  was  called  for  trial  fit 
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ttw  Becordei'g  Goort  and  Ui  bond  t<n4elted 
Cor  Don-an>earance.  suit  woa  promptly  filed 
on  the  bond,  and  the  litigation  to  recovn-  its 
amount  has  been  going  on  ever  since.  Louisi- 
ana Boc  for  Prevention  of  Cruelty  to  Chil- 
dren T.  Cage,  46  La.  Ann.  13H  U  Sontta. 
422;  State  t.  Oser.  S  La.  Ann.  744. 

A  person  accused  of  crime,  who  obtains 
his  release  on  bond,  fails  to  appear  on  the 
day  fixed  for  trial,  and  as  a  resnlt  of  such 
failure  to  appear  the  bond  Is  forfeited,  is  In 
no  position  thereafter,  neither  is  his  surety, 
to  set  up  that  the  prosecution  against  him 
has  been  abandoned.  The  snspenslon  of  fur- 
ther proceedings  In  the  case  was  caused  by 
bis  failure  to  appear.  Suipenston  In  mdi 
case  la  not  abandonment 

So,  too,  if  the  surety  and  his  principal  were 
In  a  position  to  plead  prescription,  which 
they  are  not,  the  prescription  pleaded— that 
of  six  montlis— has,  under  the  circumstances 
of  thiB  case,  no  application.  State  t.  Gibson, 
108  La.  46S,  32  South.  332;  Blume  t.  City, 
104  Id.  845,  20  South.  106;  Bev.  St  1870,  i 
886:  Act  1808,  p.  96,  No.  78;  Act  1894.  p.  60, 
No.  50. 

The  obligation  of  the  bond  was  one 
9olido.  Each  obligor  on  an  obligation  im 
toltdo  can  be  sued  alone.  Civ.  Code,  art 
2084.  So.  even  If  the  surety  could  raise  the 
defense  that  he  could  not  be  sued  without  his 
principal  also  being  sued,  there  1»  absolutely 
nothing  in  it 

I  think  tiie  Judgment  rejecting  the  demand 
of  the  plalntllf  erroneous,  and  dissent  from 
the  opinion  and  decree  of  the  majority  of  the 
court  upholding  the  same. 

On  Rehearing. 
(Dec  14.  1808.) 

BREAUX.  J.  Counsel  for  plaintiff  In  this 
proceeding  has  filed  an  application  for  re- 
bearlng  in  which  he  alleges,  inter  alia:  That 
**Mr.  Justice  Frank  A.  Monroe  was  and  Is 
Incompetent  to  tit  upon  and  adjudicate  this 
cause  as  he  did.  In  that  he  was  the  Judge  of 
the  civil  district  court  Division  C,  who  first 
decided  this  cause  adversely  to  the  plaintiff, 
in  suit  No.  28,892,  etrfl  district  court.  In  eri- 
dence  herein." 

Thla  statement  la  not  borne  out  by  the 
facts,  which  are  as  follows:  In  1893.  a  suit 
was  brought  In  the  dvii  district  court  by 
plaintiff  against  the  surety  upon  a  bond 
which  was  given  by  Thos.  G.  Moody  to  se- 
cure his  appearance  before  the  Second  Re- 
corder's Court  to  answer  a  criminal  charge, 
which  bond  had  been  declared  forfeited. 
That  suit  falling  by  allotment  to  Judge  (now 
Mr.  Justice)  Monroe,  then  presiding  over  Dl< 
Tislon  0  of  the  dvlI  district  court  was  dia- 
mlssed  by  blm  upon  an  exception  to  the  Jn> 
risdiction  of  the  court  Prom  the  Judgment 
so  rendered  an  appeal  was  taken  to  this 
emrtt  which  was  dismissed  for  want  of  Juris- 
diction (Society  T.  Cage,  46  La.  Ann.  1884.  14 
SoBtb.  4St!^  and  another  appeal  was  takoi  to 


the  court  of  appeal,  which  was  dismissed  for 
other  reasons. 

Thereafter  the  General  Assembly  passed 
Act  No.  60,  p.  70,  of  1884,  conferring  upon 
the  plaintiff  the  right  to  recover  upon  forfeit- 
ed bonds  in  prosecutions  Instituted  or  con- 
ducted by  It  and,  to  quote  the  language  of 
the  counsel's  brief,  "under  this  act  a  new  suit 
was  filed."  probably,  In  1884  or  1896,  which 
was  allotted  to  Division  A/  presided  over  by 
Judge  Ellis,  who  dismissed  It  on  a  plea  of  res 
Judicata.  The  Judgment  so  rendered  was, 
however,  reversed  by  the  court  of  appeal. 
The  case,  having  been  remanded,  was  for 
the  first  time  put  at  issue  on  the  merits. 
Quoting  again  from  the  brief  filed  in  support 
of  the  present  application:  "To  tills  suit  of 
plaintiffs,  thus,  at  last,  put  at  Issue,  the  de- 
fendant pleads  that  the  act  under  which  plaii^ 
tiff  sued  was  violative  of  articles  46,  4fi,  66, 
155,  of  the  ConstituOon  of  1879." 

This  plea.  It  seems,  was  sustained,  but  up- 
on appeal  to  this  court  the  Judgment  appeal 
ed  from  was  reversed,  and  the  case  was  re- 
manded to  be  tried  upon  the  merits.  La.  So- 
ciety, etc.,  V.  Moody,  62  La.  Ann.  1816,  28 
South.  224.  After,  or  before,  the  trial  which 
followed  In  the  district  court.  Moody,  the 
principal  on  the  bond,  intervened,  and  there 
was  Judgment  on  the  merits  In  favor  of  the 
defendant  and  intervener,  which  was  affirm- 
ed on  appeal  to  the  court  of  appeal.  It  Is 
this  last  Judgment  of  the  court  of  appeal 
which  has  been  made  the  subject  of  review 
in  this  proceeding. 

It  will  thus  be  seen  that  the  present  suit 
decided  by  Judge  Ellis  and  the  court  of  ap- 
peal. Is  a  distinct  suit  from  that  decided  by 
Judge  Monroe;  that  it  was  filed  under  the 
authority  of  a  statute  enacted  after  that  suit 
had  been  decided;  that  there  were  different 
parties  before  the  court;  and.  finally,  that 
the  question  of  Jurisdiction,  which  alone  was 
jpresented  to  and  determined  by  Judge  Mon- 
Toe,  was  not  an  issue  hi  the  present  suit 
which  was  decided  upon  Ito  merits,  and  upon 
issues  which  were  never  raised  In  the  former 
salt  ^ 


M ONBOB,  J.,  takes  no  part 


(Ul  L*.  ZOC) 

Mo.  14,978L 
BTATB  V.  WILLIAMS: 
(Saprsne  Court  of  LoolBiana.   Dec  14,  1908.) 

SHOOTINO  WITH  INTENT  TO  KILL-BVIDBNCE— 
PUBLIC  RESORT— RIGHT  TO  EJECT— WITNESS 
—EXAMINATION  —  THREATS  —  CHARACTER  — 
INSTRUCTIONS. 

1.  Even  if  error  had  been  committed  on  the 
line  It  Is  averred  It  was  committed,  it  did  not 
bear  upon  the  finding  ol  the  Jury,  and  would 
not  have  been  matenaL 

2.  The  witness  testified  to  a  fact  and  his 
testimony  was  not  a  dednctkm  and  (qdidM 
from  a  fact 

S.  It  having  been  testified,  as  stated  by  the 
trial  Judge,  that  the  house  in  which  It  was 
charged  that  the  defendant  committed  the  crimo 
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for  which  he  wss  tried  waa  a  gambUntr  honM, 
testimoDj  waa  admissible  to  ahow  aincc  when  It 
was  a  gamblioK  house. 

4.  The  right  of  ejectment  from  a  ealoon  or 

SDblic  rewrt  may  be,  in  certain  drcnmstancea, 
liferent  from  that  which  may  be  exercised  to 
eject  an  offeodiDE  person  from  a  domicile. 

5.  A  descriptive  statement  relative  to  how 
the  man  wounded  must  have  fallen  Is  not  an 
expression  of  an  opinion  not  admissible.  In 
addition,  It  waa  not  prejudicial  and  cause  for 
reversal. 

6.  A  leading  qneation  which  evokes  a  nega< 
tire  answer,  not  material,  ii  no  ground  tor  re- 
versal. 

7.  The  facta,  under  repeated  dedaions,  most 
be  taken  as  certified  to  bj  the  trial  jndge.  nn- 
leaa  Uieir  correctneea  la  challenged  and  thdr 
Inaccuracy  is  shown. 

8.  A  witneaa  should  not  be  croes-ezamfaied  on 
an  aasamption  of  the  tecta  toocbiug  which 
nothing  bad  been  beard,  and  wblch.  Id  addl- 
tlon,  as  sought  to  be  proven,  might  omfnaa, 
rather  than  enlighten,  the  Jury. 

9.  The  trial  judge  had  discretion  to  deter- 
tnlne  whether  foundation  had  been  laid  to  ad- 
mit testimony  of  threat  or  character.  He  de- 
cided that  It  bad  not  been  laid,  and  In  conae- 
quence  the  teatlmony  offered  was  not  admit- 
ted. Defendant  Is  not  entitled  to  the  fall  ben- 
efit of  this  defense,  as  relates  to  the  facts,  for 
at  least  part  of  the  testimony  In  this  Hoe  waa 
admitted,  and  went  to  the  jury. 

10.  Whether  the  dwelling  of  defendant  waa 
his  home,  or  the  extent  that  It  may  have  been 
a  gambling  place,  was  properly  left  by  the 
ttial  Judge  to  the  jnry  to  decide. 

11.  The  charge  Instmcted  the  Jnry  regarding 
the  right  of  a  person  in  a  gambUDg  place^  ana 
the  right  of  a  penon  at  his  home.  It  pre- 
aeats  no  gronnd  fOr  rerersaL 

12.  The  motion  for  new  trial  preaonta  no 
gronnd  for  reversing  the  Tttdlet  and  aentenoau 

(Syllabna  by  the  Court) 

Appeal  fn>m  CMmlnal  Diatilet  Court,  Far- 
lab  of  Orleana;  Frank  D.  GhrfitUn,  Judge. 

Harry  Williams  was  convicted  of  shooting 
with  intent  to  kill,  and  appeals.  Affirmed. 

Edward  8.  Whitaker.  for  appellant  Walk- 
er Galon,  Atty.  Oen.,  Chandler  G.  Lnzen- 
berg,  Diet  Atty.,  and  Samuel  A.  Montgom- 
ery, Asst  Dlst  Atty.  (Robert  Hardin  Marr, 
of  counsel),  for  the  State. 

BBEAUX,  J.  The  defendant  stood  char- 
ged with  shooting  one  Walter  Williams,  witii 
the  intent  of  killing  and  murdering  him. 

He  was  tried  and  found  guUty  of  the  leaser 
oBenae  of  shooting  with  Intent  to  kill.  From 
the  Terdlct  of  the  jury  and  the  sentence  of 
the  court,  fixing  the  penalty  at  two  years  In 
the  penitentiary,  be  prosecutes  this  appeal. 

His  points  of  defense  on  appeal  are  before 
us  on  a  number  of  bills  of  exceptions  and  on 
motion  for  a  new  trial. 

1.  Defendant  complains  of  the  mllng  of 
the  trial  Judge  whlcb  permitted  a  witness  for 
tbe  state  to  testify  that  he  walked  "Into  a 
gambling  house."  This  place  was  where  the 
accused  lived,  and  whoe  the  shooting  char* 
ged  took  place. 

The  objection  of  accused,  through  his  coun- 
sel, is  that  the  testimony  noted  was  an  opin* 
Ion  and  a  conclusion  which  prejudiced  the 
accused  in  his  defense,  and  that  in  conse- 
qwncB  it  ataoQld  not  haTo  been  admlttad. 


We  think  a  witness  may'  testify  as  to  tbe 
facts  tb^selves,  partlculariy  when  they  are 
a  mere  incident.  The  testimony  was  not  a 
conclusion  or  deduction  from  facta,,  He  atat- 
ed  as  a  fact  that  be  entered  Into  a  gam- 
bling house."  Tbis  bad  no  direct  bearing 
upon  the  gollt  or  Innocence  of  defendant 
nor  was  It  a  deduction  from  tbe  facts  shown. 

An  ordlnaiy  nonopert  witness  (If  be  was 
a  nonexpert  can  be  allowed  to  testify,  as 
before  atated. 

The  second  gnrand  ot  objection  Is  Tery 
similar  to  tbe  one  npon  whlcb  we  baTe  jnst 
expressed  onr  opinion.  It  relates  to  13i« 
house  of  defendant,  and  to  the  question  of 
the  prosecuting  attorney,  "How  long  was 
this  place  runulng  tberef"  referring  to  a 
room  in  tbe  bouse,  to  whlcb  the  defense  ob- 
jected on  grounds  not  sufficiently  legal  to 
present  any  merit  whatever.  If  It  bad  any 
merit  at  all,  It  would  be  cured  by  tbe  an- 
swer of  tbe  witness,  who  made  the  object  of 
the  prosecuting  attorney  quite  plain. 

Tbe  trial  judge  stated  in  regard  to  tbls  ob- 
jection, made  part  of  the  bill  of  exceptions^ 
that,  *1t  having  been  testifled  to  that  tbe 
locus  In  quo  was  a  gambling  house.  It  was 
competent  for  the  state  to  show  how  long 
it  had  been  stich  place  of  public  resort,  and 
hence  to  ssk  the  witness,  'How  long  was 
tbls  place  running  there?*  tbe  reference  be- 
ing not  to  a  room,  eo  nomine^  at  tbe  resi- 
dence of  tbe  accused,  but  to  the  running  of 
a  gambling  bouse,  which  defendant  contend- 
ed waa  also  bis  residence.  In  making  hla 
objection,  counsel  for  d^endant  based  same 
on  the  ground  that  1  don't  know  what  be 
means  by  this  place  being  running,'  in  his 
bill,  on  the  ground  that  the  ruling  of  tbe 
court  was  prejudicial  to  tbe  accused,  both  of 
wblch  objections  were  equally  Insufficient  and 
untenable." 

▲  view  with  whlcb  we  concur. 

2.  We  take  up  the  next  bill  of  ezc^tttom 
fOr  consideration. 

The  statement  of  tbe  trial  Judge  of  tbe 
facts  leaves  nothing  for  our  consideration. 

This  statement  shows,  and,  under  tbe  Ju- 
risprudence of  this  court,  it  must  be  held  ew- 
rect,  that  "no  objection  was  made;  counsti 
merely  saying,  *I  desire  to  make  his  testi- 
mony part  of  my  bill.'"  We  hare  none  the 
less  considered  the  gronnd  of  this  objection. 
We  do  not  think  It  Is  sufficient  to  afford  any 
remedy  on  appeal. 

We  do  not  specifically  state  tiiese  grounds 
at  length,  because  they  enter  Into  other  bills 
of  exceptions  taken  by  defendant  and  which 
we  have  decided  adversely  to  his  contention. 

We  are  informed  by  the  statement  of  tho 
trial  judge  regarding  the  bills  relating  to 
the  gambling  bouse  In  question  that  tbe  pur- 
pose of  tbe  prosecuting  attorney  was  to 
prove  that  this  room  was  one  in  which  gam- 
bling was  carried  on,  and  that  In  conse- 
quence the  wounded  man  was  not  to  be  con- 
sidered as  an  Intruder  or  tRqmsser  *t  & 
home  ot  anoOeE;  ■ 
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The  right  of  ejectment  from  a  flaloon  or 
public  raaort  Is  dUf  ermt  frcwi  tbat  wUch  may 
be  exerdMd  at  borne. 

It  fbllowB,  tn  this  Tlew,  that  it  was  proper 
for  the  oonrt  to  allow  teattmony  offered  to 
ptvre  tbat  the  place  in  qnestlon  was  <me  of 
public  resort  We  agree  with  that  Tlew. 
Uany  statntes  regulate  public  resorts  dUFer- 
ently  from  prlTate  homes.  Things  might  be 
said  or  done  in  a  gambling  honse  which 
sfaonld  not  for  an  Instant  be  tolerated  in  the 
home;  hence  it  i>  proper  to  admit  the  tes- 
timony ottered* 

The  Question  comes  xip  in  another  form  In 
another  bill  of  ^ceptlon.  We  do  not  think 
It  necessary  to  add  to  that  which  we  have 
alrea^  said  on  this  point  and  those  Inci- 
dent to  or  connected  with  it 

8.  This  brings  us  to  the  next  bill  of  excep- 
tions In  the  record.  In  regard  to  which  the 
Judge  states  that  It  '^as  leveled  at  the  an- 
swer of  the  wttness;  not  at  the  question  pro- 
pounded,  and  that  no  request  was  made  to 
instruct  the  Jury  to  give  It  no  weight" 

The  trial  Judge  further  stetea,  In  substence, 
that  this'  answer,  "It  looked  like  the  man 
had  fallen  back  In  the  door,**  was  not  a  con- 
clusion, as  we  understend  was  urged  by  the 
defense,  but  a  tact  des^ptlve  ot  the  por- 
tion in  which  the  witness  found  the  wound- 
ed man;  that  It  could  not  aggraT&te  the 
(^ai^e  against  defaidant 

The  facte  regarding  this  p(^t  are  stated 
by  def6ndan1^B  counsel  as  follows: 

*'At  the  time  that  the  state  witness  Julius 
BMelle  was  testifying,  tbat  defense  object- 
ed to  the  said  witness  testifying  that  *it 
looked  like  a  man  fell  back  in  the  door*  Cwlt- 
ness  referring  to  the  position  In  which  the 
prosecuting  witness  fell  after  be  was  Shot 
as  being  a  conclusion  on  the  part  of  the  wit- 
ness),** 

The  trial  court  said  that  It  was  not  a  con- 
clusion, being  merely  desctlptlTe,  and  was 
not  pr^ndlclal. 

The  court's  statement  shows  tbat  this  tes- 
timony was  connected  wltb  and  bore  upon 
other  tacts  and  Incidento  of  the  case. 

This  Is  not  a  fact  bearing  upon  the  averred 
guilt  of  the  defendant  It  did  not  present  an 
Issue  In  this  particular  case  which  should 
have  been  left  to  the  Jury  to  decide.  Wheth- 
er admitted  or  excluded,  it  would  have  had 
no  pertinency  to  -the  questions  to  be  decided. 
All  opinions  having  a  tendency  to  prove  that 
the  accused  is  guilty  or  innocent  are  to  be  ex- 
chided,  but  we  may  add,  not  those  not  even 
remotely  connected  with  the  deed  charged, 
except  to  the  extoit  it  was  necessary  to 
IBove  where  the  crime  charged  had  been  com- 
mitted, and  to  the  extent  it  was  necessary  to 
prove  whettier  committed  in  a  public  lAaee  or 
iwlvate  bous& 

This  court  in  a  comparatively  recent  case 
on  appeal,  treated  this  question  In  a  manner 
whiifh  we  think  sustains  our  views  here,  and 
to  which  we  in  consequence  refer.  State  v. 
Southern,  48  la..  Ann.  628, 18  South.  068. 


Again,  In  another  bill  of  exertions,  the 
character  of  defendant's  house  as  a  public 
reaort  la  brought  up  In  a  manner  not  differ^ 
lug  materially  from  thB  questions  before  de- 
cided, and  for  that  reason  ,we  do  not  special- 
ly pass  upon  the  issue  a  second  time. 

We  will  here  state,  however,  the  tact  tttat 
the  apartment  In  whtch  was  the  gambling, 
and  in  which  Intoxlcante  were  sdd,  was  part 
of  defendant's  domicile,  did  not  render  testi- 
mony inadmissible  to  [vove  It 

Again,  we  agree  with  the  trial  Judge  and 
bold  that  there  was  no  ground  upon  which 
to  exclude  the  testimony  ottered  to  prove  that 
gambling  was  carried  on,  as  before  men- 
tioned. 

4.  An  alleged  leading  question  propounded 
by  the  prosecuting  officer  afforded  no  ground 
for  another  objection. 

The  question  was:  '^Id  you  see  him  in- 
side of  that  room?"  The  answer:  "I  could 
not  say  whether  he  went  into  the  room,  or 
not  Iflvery  one  broke  and  ran."  The  an* 
swer  Is  substaudally  negative,  and  the  de- 
fense falls  in  the  attempt  to  show  that  the 
question  was  prejudicial.  No  Injury  was 
done  the  accttsed.  leading  questions  and  an- 
swers  do  not  entitle  an  accused  to  a  reversal 
if  tbey  are  not  shown  to  be  prejudicial  to  his 
cause. 

Nothing  suggesta  injustice  or  a  convictlou 
illegally  returned.  The  following  decisions 
ue  In  point:  State  v.  Maddison,  47  La.  Ann. 
82,  16  South.  566;  State  v.  Uanaflejd,  62  La. 
Ann.  148S,  27  South.  887;  State  v.  West  43 
La.  Ann.  1009,  10  South.  364. 

6.  The  bill  of  exceptions  now  before  us 
for  review  presenta  to  our  consideration  a 
condition  entirely  different  when  related  hy 
the  trial  Judge,  from  what  it  Is  when  related 
by  the  counsel  for  defendant  ^klng  the 
facts  from  the  trial  Judge,  as  we  consider 
we  are  bound  to  do  when  the  issue  Is  not 
followed  up  by  a  request  to  have  the  facts 
taken  down  and  a  copy  annexed  to  the  bill, 
the  ruling,  we  hold,  Is  right  tor  the  law  Is 
well  settled  that  counsel  Is  without  authority 
on  appeal  to  question  a  state  of  facts,  as- 
serted to  have  been  testified  to  by  the  wit- 
ness, which  the  court  certifies  Is  entirely  dif- 
ferent from  that  which  the  witness  did  tes- 
tify. 

It  then  follows  that  the  following  quota- 
tion disposes  of  the  point  adversely  to  de- 
fendants contention.  It  must  be  borne  in 
mind  that  the  trial  Judge  says  that  counsel 
attempted  to  cross-examine  the  witness  to 
facta  assumed  by  tlie  defense,  and  not  to 
facta  sbown: 

''Witnesses  should  not  be  crosp-examlned 
on  the  assumption  that  tbey  have  testified 
to  tacta  touching  which  they  have  given  no 
testimony.'*  State  v.  Labuaan,  37  La.  Ann, 
491;  State  T.  Smith,  30  La.  Ann.  467. 

We  will  add  further,  In  matter  of  this  bill, 
that  the  difference  between  the  trial  Judge 
and  counsel  regarding  the  facta  was,  as  re- 
lated by  the  former,  tbat  the  latter  desired 
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to  staow  tba  tMtlminiy  of  tlift  wltiiei»fliat 
at  the  time  of  tbe  flring  of  tlie  ehot,  wltneas 
HIT  neither  prosecuting  witness  nor  tccased, 
and  that  that  was  different  trcm  the  testt- 
mony  contended  Cor  by  the  defense. 

Tbe  court  ruled  out  the  testimony,  because, 
as  we  nnderstand,  the  question  of  the  de> 
fense  soggested  an  assumption  of  fact  re- 
garding that  which  tbe  witness  had  stated 
which  was  different  from  tbe  statement  of 
this  witness. 

■  6.  The  grounds  of  the  next  bill  of  ezcep- 
,tlon  Ksenred  present  Tery  little  for  review 
and  decision.  It  again  relates  to  the  status 
of  the  ^acft  whne  it  Is  asserted  the  diffl- 
enlly  occurred.  TbB  room  In  tbe  dwelling 
was  anything  but  a  dwelling  bons&  It  was, 
,ttie  witnesses  testify,  a  gambling  room  in  tbe 
bouse  of  ttie  accused. 

7.  The  next  point  urged  by  the  defense 
arose  out  of  tbe  refusal  of  the  trial  Judge  to 
permit  the  defendant  on  objection  of  the 
prosecuting  attorney*  to  prove  the  character 
of  the  deceased. 

Tbe  court  a  qua  rerlewed  Ibe  testimony 
itfered,  commented  upon  It^  and  annexed 
part  of  it  to  its  statement 

Hie  question  here  is  largely  within  tbe 
Courtis  discretion.  It  states  emphatically 
that  thoB  bad  been  no  testimony  offered  to 
prove  any  overt  act  on  the  part  of  the  pros- 
ecuUiv  witness;  that  tbe  accused  waa  the 
aggressor. 

The  question  here  has  been  reviewed  In 
repeated  decisions.  Until  the  Leglslatmw 
chooses  to  make  a  change  In  the  law,  the 
rule  vrill.  In  all  probability,  remain  as  at 
present.  See  State  v.  Joe  Forbes  (No.  14,990 
of  the  docket  of  this  court,  not  yet  officially 
reported)  35  South.  710. 

Another  bill  shows  that  the  defense  asked 
the  defoidant,  as  a  witness  in  bis  own  be- 
half, to  **go  on  and  tell  the  jury  all  about 
ttte  shooting.  Start  back  at  the  time  Yalsln 
came  to  your  house,  when  you  were  absent, 
and  insulted  your  wife.  How  long  ago  was 
thatr 

The  prosecuting  officer  objected  on  the 
ground  that  it  was  Irrelevant,  hearsay,  and 
assumed  the  accused  sought  to  prove  that  tbe 
party  wounded  had  gone  to  defendant's  house 
and  insulted  his  wife. 

The  testimony  was  properly  deluded  by 
the  trial  judge,  who  had  ample  warrant  in 
law  to  sustain  bim  In  this  ruling. 

We  infer  that  the  witness  was  called  upon 
to  recount  something  of  a  fancied  or  real  In- 
sult to  his  wife,  which  is  not  admlsatble,  on 
tbe  ground  of  hearsay. 

The  asserted  insult  and  the  shooting  were 
not  contemporaneous;  nor  did  one  follow  the 
other,  as  we  take  tt.  In  any  sort  of  sncces' 
sion. 

There  was  no  hurried  anxiety  to  resent 
tbe  insult  After  cooling  time,  it  is  too  late 
to  recall  an  Indignity,  and  nourlsih  wrath, 
and  shoot  tibe  averred  offender. 

&  Lastly,  as  rdatea  to  tbe  blUa  of  excep- 


tloni,  ttw  gam  Wing  hooM  «  nm  Is  befUM 
us  a  second  time. 

It  conies  OP  at  tills  time  on  objection  orged 
to  the  charge  of  the  court 

The  following  Is  an  extract  from  tbe 
charge: 

*7he  state  Introduced  evldoice  to  ^ve 
that  the  locus  In  quo  was  a  gambling  houses 
The  contention  of  defendant  was  that  the 
place  was  the  home  of  defendant 

"The  court  expressed  no  opinion  as  to  ei> 
ther  of  these  ctmtentlons,  but  Instructed  tin 
jury  as  to  tlie  right  of  the  ejectment  from  a 
place  of  public  resort;  as  wlU  VKmr  from 
the  cbarge  annexed." 

We  vrill  not  copy  the  cbarge  at  length. 
We  will  only  state,  as  relates  to  this  i>olnt 
in  tbe  first  paragraph,  the  charge  directs  the 
jury's  attention  to  the  right  of  one  who  is 
In  his  own  home,  and  seeks  to  protect  it  from 
Intrusion;  and,  in  the  second  paragraph,  al- 
lusion is  made  to  the  right  of  a  i>erson  in  a 
place  of  public  resort,  at  which  the  defoid* 
ant  has  bis  home  as  well;  and,  lastly,  the 
jury  was  Instructed  that  the  running  of  a 
gambling  house  la  reprobated  by  law;  that 
it  knows  no  rule  for  Its  regulation  and  prth 
taction,  and  that  the  proprietor  of  tbe  plaot 
cannot  eject  one  who  Is  not  welcome  therey 
and  that;  In  order 'to  justify  ejectment;  it 
must  appear  that  tiie  parson  had  committed 
an  action  objectionable  to  others  present; 
that  there  la  some  appearance  of  a  breach  of 
the  peace.  Force  needful  to  expuUon  Ouitb- 
Ing  more)  Is  sanctioned. 

The  charge  Is  somewhat  broad  at  first  It 
is  toned  down  toward  the  end.  The  Jury  was 
instructed  regazdtog  the  right  of  all  persons 
in  the  place. 

The  charge,  taken  as  a  whole,  presents  so 
ground  for  reversal. 

Motion  for  New  TrlaL 

The  defendant,  In  his  motion  for  new  trialt 
reiterated  the  different  groimds  set  forth  in 
the  bills  of  exceptions. 

Tbe  record  does  not  disclose  that  we  should 
disturb  the  finding  of  the  Jury  and  tbe  sok- 
.tence  of  the  court 

We  have  examined  all  the  grounds  pre- 
sented by  tbe  defense,  and  have  not  found 
one  upon  which  to  base  a  judgment  of  re- 
versaL  The  only  alternative  remaining  Is  to 
afOrm  the  judgment 

The  verdict  and  sentence  are  affirmed. 


cm  La.  xts) 

No.  14,401. 

NEITH  LODGS,  NO.  21,  I.  O.  O.  7.  t.  YOBr 

DENBAUUEN. 
(Sapreme  Court  of  Louldana.   Dec.  IS.  18(0.) 

BUUJ)INQ  CONTRACT— BOND  OP  CONTRACTO&- 
UA8ILITI ES— PRESCRIPTION-^- 
PBAL— RBVIBW. 

1.  Tht  plaintiff  ratored  Into  a  contract  wltk 
a  builder  for  the  constmction  of  a  buUdUfr 
The  contractor  executed  a  bond,  with  Yoiden- 
banmen  as  his  surety,  that  the  oontraetor 
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■hoald  par  all  workmea,  laboren,  and  me* 
dianics,  aod  ad  those  who  faroished  stipplle* 
and  materials  actually  tued  In  the  boilaliis. 
The  firm  of  Vordenbamnen  A  Slaatham,  of 
which  YordeDbaumen  waa  a  partner,  furnished 
materials,  and,  not  being  paid,  served  npon  the 
owner,  then  owing  money  to  the  contractor,  an 
attested  account,  as  required  hj  statute.  The 
Ann  tb«  brought  suit  and  recoTered  Judgment 
•gainst  the  owner.  The  latter  paid  the  Judg- 
ment, and  brought  suit  against  the  surety  on 
the  bond. 

Said,  this  demand  was  not  well  founded.  The 
aerrice  of  the  account  and  the  judgment  of 
court  had  the  effect  of  a  seizure  of  mooer.  The 
Subsequent  payment  of  the  firm's  claim  was, 
in  legal  contemplation,  through  the  owner,  a 
pument  of  this  debt,  by  the  contractor  Um- 
uU,  out  of  his  own  funds  in  th«  hands  of  tiw 
owner. 

On  Behearlng. 

2.  In  matter  of  a  contractor's  bond  for  the 
fhltbfal  execution  of  his  contract  as  builder,  and 
to  secure  laborers  and  materialmen,  the  prin- 
cipal, in  accordance  with  the  terms  of  the 
bond,  is  bound  for  the  faitbfnl  execution  of 
the  builder's  contract;  also  that  he  (the  prin- 
cipal) will  comply  with  the  special  statute  (Act 
No.  180  of  im,  p.  223). 

The  bond  contains  dual  oblintlons,  one  pn^ 
tected  by  general  law,  and  uie  other  to  in- 
mre  performance  of  the  contractor  under  the 
qiedal  statute. 

8.  Had  the  contractor  complied  with  the 
terms  of  his  bond,  the  plaintiff,  in  whose  faror 
it  was  executed,  would  not  have  bad  to  de- 
fend ■  aiUt  bron^t  by  a  Ann  of  wUeh  tiie 
•nrety  la  a  member,  nor  to  pay  costs  and  In- 
terest. 

Failure  of  the  contractor  ta  pay  the  amoont 
due  to  the  8rm  of  the  surety  was  a  violation  oi 
the  condition  ol  the  bond,  and  thereby  the  sure- 
ty on  the  bond  beoune  Imble  for  the  amount 

4.  An  issue  not  presented  to  and  urged  be- 
fbre  the  district  court  and  Oourt  of  Appeal, 
will  not  be  considered  by  the  Supreme  Court. 

6.  Under  the  terms  of  the  bond,  the  owner 
of  the  building  is  not  affected,  as  to  prescrip- 
tion provided  in  the  set  of  3.S94. 

6w  Conditions  were  inserted  In  the  bond  look- 
ing to  the  protection  of  owner,  workmen,  and 
matuialmen. 

(Syllabna  t9  the  Gout) 

•  Action  by  the  Neltta  Lodge.  No.  21,  L  O. 
O.  F.,  against  E.  H.  Yordenbaumen.  Judg- 
ment for  plaintiff  was  afflimed  by  the  Court 
of  Appeal,  and  defendant  applies  for  certi- 
orari or  writ  of  review.   Affirmed.  ' 

Lee  Bminett  Ttaomaa,  for  applicant.  Alex* 
ander  ft  Wilhlnaon,  for  respondMit 

Statement  of  the  Case. 

NICHOLLS,  G.  J.  The  plalntlfT.  In  Its  pe- 
tition In  this  suit  to  the  district  court  for  the 
parish  of  Caddo,  alleged  that  the  defendant 
was  Indebted  to  It  In  the  full  ram  of  «605.89, 
for  this: 

That  on  the  8th  of  June,  1897,  It  entered 
fnto  a  contract  with  one  J.  M.  Bartlett  to 
bolld  a  building  in  the  city  of  Sbreveport  for 
tbe  ptice  of  f  7,4S0.  That  in  order  to  guar- 
anty the  full  compliance  with  said  contract 
by  Bartlett,  and  in  order  to  fully  protect  it 
against  any  claim  for  labor,  materialB,  etc., 
used  or  employed  In  the  erection  and  com- 
pletion of  said  building,  Bartlett  executed  a 
bond  in  Bolldn  with  said  Yordenbaumen  In 
thft  ■am  of  wld  contract  price,  vUcb  bas 


duly  been  recorded.  Tliat  lald  btdldlng  waa 
completed  on  Jaonaiy  90,  1900,  In  an  im- 
perfect and  defective  manner,  and  on  April 
20,  1900,  Yordenbaumen  ft  Sktstham,  a  com- 
merclar  firm  of  which  Vordenbanmen  was  a 
member,  Instituted  suit  agalnet  it  for  the  re- 
covery  of  an  alleged  lien  and  claim  against 
■aid  building,  and  thereafter,  on  appeal  to 
tbe  Supreme  Court,  Judgment  was  rendered 
against  it  for  tbe  turn  of  $^.0S,  witb  in- 
terest and  costs. 

That  on  Auffust  10,  1901,  it  paid  said  Judg- 
ment, interest,  and  costs;  said  snm  aggre- 
gatlng  f606.86.  That  BarUett  U  wholly  In- 
■olvent,  and  Boijamln,  one  of  the  aolidary 
rarefies  on  ■aid  bond  is  dead,  leaving  no 
property. 

That  Its  right  to  sue  ■aid  Yordenbaumen 
was  specially  reserved  in  the  Judgment  in  the 
Supreme  Court,  and  that,  by  virtue  of  the 
terms  and  conditions  of  said  bond,  VoAlen- 
baumen  Is  indebted  to  it  In  ■aid  sum  claimed. 
It  prayed  fw  judgment,  against  blm  accord- 
ingly. 

Defendant  answered,  pleading  first  a  gen- 
eral denial.  He  spedaUy  resisted  the  claim 
for  interest  and  costs,  aTorring  that  plaln- 
tUf  could  have  absolved  itself  tberefTom  by 
paying  the  debt 

He  resisted  the  remaining  part  of  tbe  claim, 
ayeirtug  ttiat  nme  was  materials  furnished 
the  contractor  for  plaintiff's  building,  and  an 
itemized  account  was  served  on  tbe  plain- 
tiff on  December  20, 1S89,  when  plaintiff  had 
plenty  of  funds  to  pay  the  same,  but  after 
■aid  time  it  paid  out  same  to  other  partis, 
and  refused  to  pay  said  debt  for  material, 
and  it  was  through  its  own  laches  said  debt 
waa  not  paid  In  due  season;  and,  even  when 
plaintiff  waa  sued,  it  refused  to  pay  tbe  same, 
and  contested  the  same  through  to  the  Su- 
preme Court,  where  final  Judgment  was  ren- 
dered against  it  and  that  more  than  00  days 
bad  elapsed  from  tbe  completion  of  tbe  build- 
ing before  the  present  suit  was  brought,  and 
defendant's  bond  had  long  since  become  null 
and  void,  under  tbe  statute.  He  prayed  for 
the  rejection  of  tbe  demand,  with  costs. 

He  pleaded  prescription  of  00  days  under 
the  statute. 

We  make  the  following  extract  from  the 
opinion  of  the  Court  of  Appeal  In  this  case: 

"J.  M.  Bartlett,  a  contractor,  entered  Into 
a  contract  with  the  appellee  to  erect  a  build- 
ing on  its  lot  in  this  city  [Shreveport]  for 
$7,460.  The  appellant,  B.  H.  Yordenbau- 
men, on  the  8th  of  June,  1880,  signed  a  bond, 
together  with  Sam  Benjamin,  as  surety  to  tbe 
contractor. 

"The  bond  Is  conditioned  as  follows: 
'Whereas,  J.  M.  Bartlett  has  contracted  with 
the  above  named  Building  Committee  to 
execute,  construct  and  complete  a  Lodge 
Building  for  the  sum  of  |7,459Ji^  by  a  con- 
tract dated  June  8th.  1800,  hereto  attached, 
and  the  condition  of  this  obligation  Is  that  If 
the  said  J.  M.  Bartlett  shall  duly  perform 
said  contract,  and  shall  comply  with  Act  Nol 
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180  passed  by  the  LouiBlana  Legislatare  In 
18M^  and  amended  by  Act  No.  123,  of  1886, 
by  paying  all  workmen,  laborers  and  me- 
dia nice,  and  all  those  wbo  furnish  supplies 
and  materials  actually  used  In  the  building, 
then  this  obligation  is  to  be  void,  but  If  oth* 
erwlse  the  same  shall  be  and  remain  in  full 
force  and  virtue.'  The  firm  of  Vordenban* 
men  &  Eastham,  of  which  the  appellant  was 
a  member,  sold  the  contractor  the  material 
for  the  bunding,  and  did  some  of  the  work. 
On  tbe  failure  of  the  contractor  to  pay  the 
bill  for  material  and  labor  performed,  Tor- 
denbaumen  &  Eastham  brought  suit  against 
the  contractor  and  lodge  (plaintiff  hereliO 
for  the  sappUes  and  materials  used  in  the 
bttUdlng,  and  also  for  the  contract  price  of 
the  labor  performed.  In  the  Supreme  Court 
a  Judgment  was  rendered  In  tbelr  favor 
against  the  lodge.  Including  Interest  and 
costs,  amounting  to  $502^.  See  105  La. 
752.  30  South.  219. 

"The  plaintiff  paid  the  Judgment,  and 
thereupon  brought  the  present  suit  for  in- 
demnltlcatlon  against  the  appellant,  the  sure* 
ty  on  the  bond. 

"The  defendant  tendered  an  exception  of 
no  cause  of  action,  and  the  limitation  of 
ninety  days,  as  embodied  In  the  act  of  1894. 
This  exception  was  referred  to  the  merits  by 
consent  of  both  litigants.  The  defendant  an- 
swered, in  which  he  pleaded  nonliability  for 
costs,  and  that  the  bond  was  null  and  rold, 
being  over  ninety  days  alnce  the  completion 
of  the  building,  and  that  the  plaintiff  was 
guilty  of  laches,  whereby  the  defendant  was 
discharged. 

"The  case  was  tried  on  the  record  of  Vor- 
denbaumen  ft  Kastham  v.  Neith  Lodge,  and 
resulted  In  a  Judgment  In  favor  of  the  plain- 
tiff for  $402.14,  and  from  thU  Judgment  the 
defendant  appeals.** 

Oplnioik 

The  Oonrt  of  Appeal,  on  this  dedared  state 
<^  facts,  affirmed  the  Judgment  at  Qie  dis- 
trict conrt,  with  costs.  It  wUl  be  seoi  from 
the  opinion  of  this  court  In  Yordenbaumen 
ft  Eastham  r.  J.  M.  Bartlett  et  al..  In  its  re- 
view of  that  Judgment  (lOS  La.  762,  SO  Sooth. 
21S),  that  In  that  suit  the  present  plaintiff  set 
up  the  fact  titiat  it  had  paid  the  amount  stli^ 
nlated  in  the  contract,  and  that  It  was  not 
indebted  to  the  contractor  at  the  date  the 
salt  was  instituted,  and  that  It  partlculariy 
Invoked  the  fact  that  Yordenbaumen  was 
snrety  on  the  b<md  of  Bartlett;  the  contractor. 
In  passing  upon  the  issues  raised  tat  that 
case,  this  court  said:  "The  entire  bnllding 
on  which  plaintiff  [Yordenbanmen  ft  )Sast- 
ham]  worked,  and  In  the  construction  of 
which  its  materials  were  nsed,  was  complet- 
ed on  the  20th  day  of  January,  1900. 

"On  the  20tta  of  December  preceding,  plain- 
tiff served  an  Itemized  account  [for  work 
done  and  materials  furnished]  on  the  defend- 
ant, but  the  owner,  the  Nelth  Lodge,  did  not 
serve  the  attested  account  on  ttie  contractor, 


Bartlett,  and  did  not  se«k  to  \atag  about  an 
adjuatmoit  <tf  the  dalms  with  this  oontiaetor. 

"The  district  Judge  foond  as  a  fact  that  al 
the  date  of  the  service  of  the  attested  ac 
count  tiie  lodge  owed  an  amoont  to  the  con- 
tractor, which  it  cbMB  to  pay  Rfta  notice 
of  the  attested  account  •  •  Tbe  Conn 
of  Appeal  found,  as  did  the  district  judges 
that  at  the  date  of  the  service  of  the  attested 
account  the  lodge  was  indebted  to  the  con- 
tractor, Bartlett,  which  was  "afterwards 
paid  by  the  owner  to  tiie  holders  of  other 
claims."  The  contractor  had  rendered  to  tbe 
owner  all  service  provided  for  by  the  contract 
Before  the  payment  had  been  made,  we  have 
noted  that  It  {Keith  Lodge)  had  been  notlfled 
by  service  upon  tt  of  an  attested  account  made 
out  as  required  by  article  277%  Civ.  Code. 

The  Court  of  Appeal  was  strongly  inclined 
to  reverse  the  Judgment  of  the  district  court 
and  rendw  Judgment  In  fkvw  of  Yordoi- 
banmen  ft  Eastham,  but  did  not  do  ao,  as 
it  felt  itself  forced  to  follow  the  views  of  this, 
conrt  as  annonnced  tn  Bchwarts  r.  Cronan,  80 
La.  Ann.  995.  This  court,  to  a  certain  extent 
overruled  the  latter  i^lnlon,  and  doctrines  an- 
nomioed  thertin,  and,  as  we  have  said,  revers- 
ed tbe  Judgment  of  both  the  district  court 
and  tbe  Court  of  Appeal,  and  gave  Judgment 
In  favor  of  Yordenbaumen  ft  Kastliam. 

In  our  opinion  we  alluded  to  tbe  fact  that 
the  plaintiffs  In  that  case  were  not  proceed- 
ing under  Act  No.  180  of  1894.  p.  223,  but 
under  the  articles  of  tbe  Civil  Code  and  the 
statutes  enacted  prltn-  to  1894.  We  stated  that 
we  did  not  consider  the  laws  regardlug  own- 
era,  builders,  workmen,  and  material  which 
were  In  force  prior  to  tbe  adoption  of  the 
statute  (Act  No.  180,  p.  228,  of  1894)  had  been 
repealed,  but  that  tbe  latter  law  only  en- 
larged the  security.  That,  in  our  view,  the 
old  law.  In  so  far  as  it  did  not  conflict  witii 
the  statute  in  guestlMi,  was  still  In  fOTce., 
and  under  It  creditors  might  have  funds  re- 
tained in  the  handa  of  the  owner  a  suffldmt 
length  of  time  to  enable  all  parties  to  be 
heard  regarding  their  rights.  Tbe  claim  ad- 
vanced to  the  present  suit  by  Neith  Lodge 
agfttoat  Yordenbannien  as  surety  of  Bartlett 
Is  based  exclusively  upon  tbe  payment  which 
it  has  made  of  the  Judgmnit  In  the  matter  of 
Yordenbaumen  ft  Eastham,  reported  In  105 
La.  752,  80  South  219. 

That  Judgment  established  the  fact  of  the 
todebtedness  of  Bartlett  to  Yordenluiumen  ft 
Eastham  to  the  amount  decreed  by  the  Judg- 
ment; the  fact  that  those  parties  had  pro- 
ceeded legally  aud  properly  against  tbe  lodge, 
by  serving  npon  it  an  attested  account  of 
their  claims  against  Bartlett;  and  that  the 
situation  was  such  at  the  time  of  said  serv- 
ice as  to  entitle  them  to  a  Judgment  against 
it  As  the  lodge  had  obtained  the  bond  re- 
quired to  be  given  by  Act  No.  180,  p.  223,  of 
1894,  and  had  recorded  it  Yordenbaumen  A 
Eastham  could  not  have  sncceasfully  pro- 
ceeded against  tbe  owner  of  the  property 
I  under  that  statute.   Xhoy         forced  to 
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have  recourse  to  sorvlce  of  an  "attested  ae- 
count"  upon  the  owner,  and  take  action 
against  It  as  being  a  debtor  of  Bartlett 

The  aerrlce  of  that  account  vffoa  the  own- 
er deprived  it,  to  the  extent  of  that  claim,  of 
Its  liberty  of  action  In  subsequently  paying 
Bartlett  It  operated  substantially  as  a  sel- 
sure  in  Its  hands  of  that  much  of  the  money 
owing  by  it  to  Bartlett,  and,  as  an  Injunction 
to  it  against  making  an  aftcf  payment  to  the 
latter,  it  was  in  the  nature  of  a  garnishment 
of  the  fund  due  to  Bartlett 

Nelth  Lodge  Tlews  the  payment  which  It 
made  of  the  Judgment  as  a  payment  made 
out  of  Its  own  money  to  oeditors  of  Bart- 
lett, entitling  it  to  daba  reimbursement  trom 
Viwdenbaumen  as  surety  upon  Bartletfs 
bond. 

This  Tiew  of  the  Bltoatloii  oraflotAs  the 
fact  that  In  legal  cont^iwhitloa  the  money 
which  plaintiff  expended  In  makli^  the  pay- 
ment of  the  Judgment  most  be  h^  to  hare 
been  Bartlctt'a  money,  and  not  Its  own.  By 
making  that  payment  it  paid,  to  that  extent, 
its  own  debt  to  Bartlett,  and  became  at  once 
entitled  to  be  credited  for  that  sum.  Bart- 
lett could  no  longw  claim  that  amount  from 
it,  and,  if  tin  lodge  thought  proper  to  pay 
him,  it  was  the  payment  of  a  thing  not  due 
to  Um,  which  might  entitle  It  to  recover  the 
amount  from  Bartlett,  who  had  unduly  re- 
ceived ft,  bat  not  ftmn  Vordenbanmen,  as 
Bartiett^  surety  on  the  XtooA.  The  latter 
was  not  Bartletfs  surety,  guarantying  the 
return  by  him  ct  moneys  which  he  had  Im- 
ptop^y  received.  The  1^1  situation  was 
that  Bartlett  Umaelf,  through  Neith  Lodge, 
aetb^  forcedly  on  Us  behalf  paid  his  cred- 
itors, Vordenbanmen  A  Basttiam,  out  of  his 
own  moneys  in  tiie  hands  of  tb»  lodge.  If 
tikto  was  the  attnatlon.  the  condition  of  the 
bond  on  which  Tordenbanm»i  was  surety 
was  not  broiken,  so  ftr  as  the  payment  of  this 
claim  was  ooncraned.  Tlie  plalntlfl  could  not 
make  a  payment  subsequent  to  the  payment 
of  that  money  to  Bartlett  to  the  prejudice  of 
the  selsnre,  or  Its  equivalent,  which  had  tak- 
en place,  and  so  as  to  work  damage  to  Bart- 
lett'a  surety.  The  Barely  had.  In  fact, 
Orough  the  action  which  fala  firm  had  taken 
against  Bartlett  and  the  lodge*  moved  out 
tor  the  protection  both  <tf  himself  and  the 
present  plaintiff,  and  had  placed  the  latter 
in  a  position  of  security  fw  the  payment  of 
this  particular  claim  to  Bartletf  a  creditor  out 
of  bfs  own'  mon^,  whleb  It  and  Bartlett 
could  by  no  voluntary  atnngemait  between 
themselves  IgBfwe. 

We  are  of  the  opinion  that  the  Ju^bment 
of  the  district  court  in  favor  of  the  plaintiff 
was  erroneous,  as  was  also  that  of  the  Court 
of  Appeal  affirming  the  same,  and  that  both 
of  said  Judgments  should  be  reversed  and  set 
aside,  and  that  plalntUTs  demand  should  be 
rejected.  The  view  which  vre  have  taken  of 
the  merits  of  the  caae  renders  unnecessary 
any  de<^l<m'  upon  the  question  of  inrescrlp- 
tion  which  was  raised  In  the  ctae. 


For  the  reasons  asajgned  hw^  It  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  ct  the  Court  of  Appeal  herein 
brought  up  for  review,  affirming  mi  appeal 
to  It  the  Ju^rmant  of  the  district  court  ren- 
dered In  tiie  present  actlim,  be.  and  the  same 
is  hereby,  annulled,  avoided,  ai^  reversed 
and  aet  aside;  and  It  Is  farther  adjudged 
and  decreed  that  the  Judgmttit  of  tiie  dis- 
trict court  m  appealed  to  tba  Court  of  Ap- 
peal, ahd  by  it  affirmed,  and  which  lat^ 
Judgment  has  ber^  been  anntdled,  be  its^ 
annulled,  avoided,  and  reversed;  and,  pro- 
ceedhig  to  render  amdi  Jadgnunt  in  fhe 
cause  aa  should  have  been  rendered  by  the 
district  court.  It  is  hereby  ordered,  adjudged, 
and  decreed  that  plaintUTa  donand  be  re- . 
Jected  and  Ita  suit  dismissed  at  Urn  costs  In 
each  of  tbt  three  courts. 

On  Behearlng. 
(Dec.  14,  1803.) 

BRBAT7X,  J.  We  restate  a  few  of  the 
facts  touching  the  Issues: 

Plaintiff,  Neith  Lodge,  and  Bartlett,  a  con- 
tractor and  builder,  signed  a  contract  In 
which  Bartlett  bound  himself  to  build  a 
lodge  building  for  the  price  of  $7,458.54;  and. 
in  accordance  with  the  terms  of  this  oontzact, 
he  eKeented  a  btnid.  with  B.  BL  Tudefibaomen 
as  soretT,  for  its  faithful  earacntlan  om  his 
part. 

The  building  was  In  due  time  eonvleted 
and  accepted. 

Vordenbanmen,  before  named,  was  a  mem- 
ber of  the  firm  of  Vordenbanmen  ft  Bhst- 
ham,  who  had  sold  mateadal  to  Bardett  to 
complete  the  building^  for  which  they  had 
not  been  paid. 

Within  00  days  after  the  house  had  been 
completed;  the^  Inatltnteff  suit  for  the 
amount  of  their  dalm  against  pkdntifl  and 
Contractor  Bartlett,  and  tb^  obtained  final 
Judgment  against  both  In  soUdo  for  the 
amount  due  them.  Bartlett  not  baring  prop- 
erty from  the  avails  ot  which  payment  can  be 
enforced,  plaintiff  seeks  to  recover  on  the 
bond  against  the  surety  before  named  tiK 
amount  Interest  and  costs,  It  vras  condemn- 
ed to  pay.  to  Vordenbanmen  ft  Eastbam. 

In  the  action  brought  on  the  bond  against 
Vordenbanmen.  surety,  on  this  bond,  plain- 
tiff, the  Neith  Lodge,  avened  that  It  was 
obliged  to  pay  an  amount  over  and  above 
the  17,460.54,  for  which  Bartlett  and  me 
surety  on  his  bond  are  liable. 

The  district  court  decided  against  Yoiden- 
baumen,  the  cosurety.  The  decision  was  af- 
firmed by  the  Court  of  Appeal.  The  case  Is 
now  before  us  on  writ  of  certloraTt.  .We 
have  heretofore  decided  tiuit  the  amount  Is 
not  due  by  the  surety.  The  plaintiff  applied 
for  a  reheartng.  which  was  granted. . 

Cue  of  the  grounds  taken,  and  which  was 
sustained  by  both  the  district  court  and  the 
Court  of  Appeal,  was  that  the  Issue  was 
entirdy  one  of  prescripttm  vei  non,  and 
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Thtt  pl«a  of  prescription  was  OTemled  In 
Ow  dtotilct  court  and  In  the  Oourt  of  Appeal. 
We  noted  that  in  the  district  court  tbe  de- 
fendant In  fbe  case  before  na  for  decision 
pleaded  as  exception  of  no  canae  of  action, 
wblcb  was,  bj  consent,  referred  to  the  mer> 
Its,  and  tbBt  afterward,  la  bis  answer,  de- 
fendant reserved  all  rights  be  had  nndor  tbe 
plea  of  no  canse  of  action,  and  aTerred  that, 
as  to  the  costs  paid  by  plalntlll  In  the  suit 
of  Vordenbaumen  A  Bastham  t.  Neitb  Lodg^ 
tbvy  lUTe  no  right  of  action  against  them, 
becanae  they  could  hare  avoided  all  costs  bj 
piling  the  debt  for  which  Judgment  was 
rendered  against  them  In  tbe  snlt  last  men- 
tioned. 

With  reference  to  the  small  amount  plaln- 
tUC  demands  for  Interest  wblcb  was  paid  to 
Vordenbaumen  &  Eastham  on  their  claim, 
they  aver  that  they  have  no  right  of  action, 
because  Nelth  Lodge  could  have  avoided  pay- 
ment by  paying  tbe  debt  when  it  was  due, 
As  to  the  remaining  $329.68,  which  Is  the 
amount  plaintiff  paid  to  VtutleDbaumen  As 
Bastham,  and  which  It  now  claims  of  Vor^ 
denbaumen,  surety,  it  avers  that  it  vras  for 
material  furnished  tbe  contractor  for  plaln- 
tiif  building— preaented  when  plaintiff  had  In 
its  hands  soffldent  of  tbe  contract  price  for 
constmcting  tbe  building  to  pay  it;  that 
tb^  (Vordenbaumen  &  Baatbam)  made  out 
an  Itemized  account,  swore  to  it;  and  served 
it  on  plaintiff  In  due  time;  that,  instead  of 
paying  their  claim,  they  paid  out  of  tbe 
amount  to  other  parties,  and  refused  to  pay 
them,  although  notified  as  before  mentioned. 

We  take  np.  In  the  first  place,  for  ded- 
■lon,  tbe  matter  of  costs  and  Interest 

The  defendant,  it  Is  true,  had,  throngh  his 
firm,  notified  plaintiff  to  pay  the  amount 
PlaltttUTa  failure  to  comply  with  notice  giv- 
en by  Vordenbaumen  ft  Eastham  is  not 
ground  for  complaint  by  Vordenbaumen, 
snrety  on  the  b<»id. 

The  litigation  was  occasioned  by  the  prin- 
cipal on  tbe  bond,  who  had  bound  himself 
to  pay  from  tbe  avails  of  the  contract  which 
be  failed  to  do.  The  contractor  failed  to 
comply  with  his  bond,  and  thereby  rendered 
bis  surety  liable  tor  tbe  obllgatioDS  It  vtlp- 
nlated. 

We  come  to  tbe  principal— tbe  amount  of 
$829.6a  We  have  said  that  this  amount  was 
paid  to  Vordenbaumen  &  Eastham  on  their 
claim  for  materials  to  construct  the  lodge. 
Had  they  kept  tbe  amount  In  accordance 
with  the  notice  of  Vordenbaumen  ft  East- 
ham, to  which  we  have  before  referred,  they 
would  only  have  paid  over  tbe  amount  which 
they  were  afterwards  compelled  to  pay  un- 
der the  court's  decree.  The  plaintiff  has  dis- 
charged its  obligation  In  full  to  this  firm, 
but  what  of  the  liability  of  Vordenbaumen 
of  the  fli:m,  who  Is  snrety  on  the  bond?  Has 
be  been  released  as  surety  by  reason  of 
plaintiff's  failure  to  comply  with  the  notico 
«C  his  finnt  Mot  having  been  pr^ndicad  by 


this  payment  cannot  very  wtil  claim  to 
bare  been  released. 

Plaintiff,  in  paying  as  It  did,  obtained,  to 
tbe  extent  of  the  payment  release  at  liabil- 
ity of  the  surety.  It  went  to  the  extingnlsb- 
ment  of  tbe  bond.  Had  it  not  been  paid  aa 
It  has,  tbe  sure^  would  be  liable  for  tbe 
amoont  Instead  of  being  charged  for  a  bal- 
ance to  pay  other  claims,  he  la  charged  wltii 
tbe  balance  it  took  to  pay  the  firm. 

The  conditions  of  the  bond  were  that  tbe 
principal,  BarUett  held  himself  bound  to  pay 
all  **workmen,  laborers  and  mechanics  and 
all  those  who  fnmlahed  supplies  and  mate- 
rials actually  need  In  the  building.**  Oogf- 
Ing  further  from  tbe  bond:  *^hereaa,  J.  M. 
Bartlett  has  contracted  with  the  above  nam- 
ed building  committee  to  execute,  construct 
and  complete  a  Lodge  Building  for  the  sam 
of  $7,4&8.M  by  a  contract  dated  June  8th, 
189&,  hereto  attached,  and  tbe  eoDdltlon  4tf 
this  obligation  is  that  If  tbe  said  J.  M.  Bart- 
lett shall  duly  puform  said  contract 
shall  comply  with  Act  No.  180  passed  by  tiw 
Louisiana  Legislature  In  18M,  and  amended 
by  Act  Na  128  of  1886;  by  paying  all  work- 
men, laborers  and  mechanics,  and  all  those 
who  furnish  supplies  and  materials  actoally 
used  in  the  bnllding,  then  thia  obligation  Is 
to  be  void,  but  If  otberwlae  the  same  shall 
be  and  remain  In  full  force  and  virtue." 

The  firm  of  Vordenbanmen  ft  Bastbam,  of 
which  ain>eltant  was  a  member,  sold  the  con- 
tractor material  for  the  building,  and  diO, 
some  of  tbe  work.  On  failure  of  tbe  con- 
tractor this  firm  sued  Nelth  Iiodge,  and  re- 
covered a  Judgment  which  waa  paid.  This 
the  principal  haa  failed  to  do  and  this  lia- 
bility was  alao  assumed  by  the  surety,  who 
Is,  to  our  view,  bound  for  this  failure. 

It  rested  upon  the  snrety  to  all^  and 
show  wherein  be  has  been  released  from  his 
liability.  We  take  up  bis  pleading,  and  do 
not  find  that  he  has  alleged  snch  facte  as 
Justify  the  inference  that  be  has  beesk  re- 
leased flrom  his  obligation. 

Defendant  complains  that  the  dlstrictcoort 
and  tbe  Court  of  Appeal  failed  to  Investiiate 
and  decide  regarding  an  advance  to  the  prin- 
cipal, Bartlett  of  $3,000.  which  was.  de- 
fendant argues,  made  to  bis  prejudice  as 
surety.  This  issue  was  not  presented  by  tbe 
pleadings.  It  would  have  been  an  Issue  In 
avoidance,  which  could  not  ^nU  b»  ooBidfr 
ered  without  plea. 

This  was  the  view  of  the  eonrte  that  have 
conaldered  the  case,  and  from  that  view  we 
have  found  no  reason  to  dissent 

But  defendant  strenuously  urges  that  the 
prescription  of  80  days  pleaded  ban  plain- 
tiff from  all  right  of  recovery. 

The  bond  contelns  contractual  fbatorea 
which  toclude  the  stipulation  that  tlie  con- 
tractor was  to  be  goTonwd  vuler  tta  tsnus 
by  the  act  of  18M. 

This  act  looks  to  the  security  ot  woAmen 
and  fumlstaacs  «l  suvpUes^  and  contalni  not 
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ft  wovA  ngardtDf  liw  Hcinlty  of  tlw  owiwr 
of  the  bnUdlng. 

In  itipnlatliig  u  lieton  mentlMied,  If  the 
owner  of  the  bnlldlng  li  otdlged  to  pay  the 
wcorkmen  or  tbe  mataiolman  becaose  the 
contractor  baa  broken  the  condition  of  hit 
bond,  the  right  atlll  remolna  In  the  pnvietm 
to  compel  poformanco  by  cetanbnrainf  him 
the  amount. 

The  juc^  of  the  dlatrlct  conrt  aaid  In  an 
^borate  opinion  in  thla  case,  which  we 
deem  proper  to  Ineert  bere: 

"The  object  of  Act  No.  180.  p.  223,  of  1804, 
aa  expressed  In  Ita  title,  la  for  the  eecurlty 
of  workmen  and  famlahers  <tf  anppllea.  The 
owner  ia  required  to  oact  of  the  tontractor 
the  statutory  aecnrlty,  and  to  tecorer  tin 
contract  Nothing  more  la  required  vt  Um, 
and  the  act  does  not  vest  In  the  owner  any 
Tight  of  action  whatevw  against  the  security 
on  the  bond.  The  act,  however,  vesta  In  each 
Individaal,  workman  or  furnisher,  a  right  of 
action  agalnat  the  security,  and  it  is  thla 
right  of  action  that  most  be  exercised  with* 
in  the  period  of  ninety  days  from  the  com- 
pletion of  the  building.  The  act  provides 
that  tbe  owner  or  builder  or  contractor  or 
undertaker  shall  be  denied  the  right  to  ques- 
tion the  correctnees  of  any  account  filed 
againat  said  building,  thua  indicating  them  aa 
defaidanta  in  tbe  action.  The  whole  act  Is 
permeated  with  the  intention  of  protecting 
woAmen  and  materialmen  In  their  Just 
claims  against  the  contractor,  and  they  are 
the  eole  beneficiaries  of  Its  provisions,  tiie 
real  obligees  in  tbe  bond.  The  act  does  not 
provide  that  the  bond  ahall  be  executed  In 
QiTor  <tf  the  ovrner,  but  leaves  blm  and  the 
contraetar  to  make  any  lawful  contracta  of 
Indemnity  that  they  may  deem  proper. 

**In  the  case  at  bar  tbe  owner  made  it  one 
of  tbe  conditions  of  tbe  bond  in  bis  favor  Out 
the  contractor  shall  pay  the  laborers  and  ma- 
terialmen, aa  required  by  the  act  of  1884. 

"Their  claima  were  Aebta  due  by  the  con- 
tractor primarily,  and  at  the  same  time  they 
had  the  right  to  proceed  against  the  owner 
by  service  of  attested  account  One  of  tbe 
conditions  of  tbe  bond  Is  that  the  contractor 
shall  pay  all  tuch  claims.  Not  having  done 
•0,  and  the  owner  having  been  compelled  to 
pay  one  or  more  of  them  by  Judgment  of  the 
comt,  hla  right  of  action  la  one  of  reimburse- 
ment sod  did  not  arise  until  the  payment 
was  made  on  Angnst  1,  1901.  The  obliga- 
tkm  of  tlie  contractor  and  surety  was  one 
«t  personal  warranty,  and  arose  from  the 
contract,  and  not  from  the  act  of  1804. 

*Tbe  peremption  or  prescripflon  provided 
by  that  statute  has  no  application  to  this  case." 

The  time  limit  for  iHlnglng  the  action  was 
directed  to  those  directly  protected  by  the 
bond,  and  to  whom  reference  is  made  In  tbe 
statutes.  Tbe  principal  on  the  bond  bound 
himself  to  iHiy  them,  and  they  are  obliged  to 
sue  to  compel  him  within  tbe  time  mentioned, 
but  as  to  the  tnmex  (tf  the  building  no  auch 


oottdltton  ]■  laid  dtnrn.  Bo  had  tbo  rlgb^ 
under  the  law  and  the  terms  of  the  contract, 
to  pay  the  whcdo  amount  aa  it  matured  to 
tho  contraetw,  who,  if  be  tailed  to  pay.  bo- 
camo  liable  (also  tho  surety  tm  bio  bond)—* 
liability  which  does  not  fall,  as  we  take  ft, 
wfUiln  the  prescriptive  period  of  the  apodal 
statute  before  mentioned. 

This  la  our  view  of  the  UabUllj.  The  d» 
fudant  may  have  good  cause  to  ounphUn  ot 
Us  prlndpiU,  who  bn^  the  condition  of  tho 
bond. 

Tho  amount  claimed  by  plaintlft,  MotOi 
Lodge,  should  have  been  paid  by  the  con- 
tractor to  wbom  it  had  been  paid  to  bo  tnr» 
ed  over  to  this  firm. 

The  defendant  Vordenbaumen,  as  surety, 
bound  himself,  in  favor  of  tbo  owner,  to  poj 
this  T«y  amount 

The  obligation  of  the  surety  was  that  thft 
omtractor  would  pay  such  claims  aa  the  ono 
now  made  tbo  basis  of  the  suit  of  plaintiff. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  and  decree  of  the  district  court 
and  the  Conrt  of  Appeal  are  affirmed.  Tbo 
applicant's  demand  Is  rejected,  and  bis  pet^ 
tlon  Is  dismissed,  at  applicant's  costo. 


dU  La.  HI) 

No.  14,978. 

STATB  ex  rel.  GAILLOUBT  v.  MABMOU- 

G£T,  Recorder,  et  al. 

(Supreme  Court  of  Looielana.    Oct  IS,  1008.) 

JUVENILE  VAQRANTa  —  COMMITMBNT  —  SU- 
PRBHB  COURT— SUPERVISORY  JURISDICTION 
—POLICE  REGULATION  —  VIOLATION  —  ORDI- 
NANCES—EN  PO  RCBHBNT. 

1.  Recorders  in  the  dty  of  New  Orleans  have 
authority  to  enforce  tbe  city  ordinance  relating 
to  javenile  vasrantB  by  committiDg  gfrl  ra- 
grants  to  the  House  of  Good  Shepherd  nntil 
th^  shall  have  reached  the  age  of  eighteeo 
iiSi  years. 

On  Behearing. 

2.  At  the  Instance  of  relatrlx's  mother,  the 
relatiiz,  a  girl  of  17  years  of  a^,  was 
rested,  and  taken  before  tbe  recorder,  under 
Ordinance  2272,  relative  to  juTenile  vagrants. 
The  recorder  ordered  her  to  be  committed  to 
the  Boose  of  Good  Shepherd  until  she  was  IS 
years  of  age.  Prom  this  order  she  appealed 
to  the  criminal  district  court,  and  that  court 
affirmed  the  order.  She  then  applied  to  the 
Supreme  Court  for  a  writ  of  certiorari  and 
prohibition,  and  asked  to  be  discharged  on 
the  ground  that  the  recorder  exceeded  nis  au- 
thonty  in  enforclDK  or  trying  to  enforce  an  or- 
dinance the  penalty  of  which  was  different 
from  that  authorised  by  law,  as  in  her  case  It 
amounted  to  her  incarceration  for  six  months 
in  the  House  of  Good  Shepherd,  which  penalty 
the  recorder  had  no  risht  to  Impose. 

Tbe  case  Is  one  where  a  widowed  mother, 
haTiug  sought  and  obtained,  In  aid  of  the  en- 
forcement by  herself  of  her  parental  duty  to> 
wards  and  her  anthority  over  her  minor  child, 
the  assistance  of  the  judiciary,  the  mlnw  Is 
ioToklng,  after  Jadgment  the  assistance  of  tiie 
court  to  resist  her  in  her  performance  of  that 
doty  and  the  exercise  of  that  authority,  not 
because  the  mother  Is  acting  beyond  her  right 
and  her  authority  In  the  premises,  hut  on  the 

E>ond  that  she  had  had  recourse  to  efllcers 
vlng  no  authority  to  old  hoc; 
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8.  The  case  does  not  call  for  the  exerclae  of 
'tbe  Buperrisory  jnrisdictioo  of  the  Sapreme 
Conrt.  Ordinance  No.  2272  is  not  a  crfmiDal 
m^aance.  It  is  a  mere  adminiatratiTe  police 
regulation  designed  as  a  preveutive  against 
wrongdoing,  and  not  as  a  punisliment  for 
vrougdcdng.  It  ia  to  guard  and  protect  chil- 
dren against  themselvea  and  evil-mtnded  per- 
sons Burrounding  them.  Detention  under  it  is 
not  imprisonment  The  proceedings  under  the 
ordinance  were  not  criininnl  proceedings.  Tbe 
recorder's  order  was  not  technically  a  "judg- 
ment." It  was  a  mere  order  of  commitment, 
snbject  at  any  time  to  be  set  aside  under  prop- 
er conditions. 

4.  Act  No.  143,  p.  2S6,  of  1898,  in  making  it 
lawful  for  the  city  to  enforce  obedience  to  and 
to  punish  tbe  violafion  of  all  ordinances  tfarouah 
fine  or  imprisonment,  or  both,  and  enforce  the 
same  through  tbe  recwders  of  tbe  city,  did  not 
make  it  obligatory  upon  the  city  to  enforce  each 
and  erery  ordinance  in  that  way,  or  narrow  the 
extent  or  scope  of  the  powers  of  the  conndl 
In  legislating  upon  subject-matters  over  which 
it  had  legal  control;  nor  did  It  withdraw  from 
the  recoraers  tiieir  autihoHty  and  their  doty  to 
enforce  all  ralid  ordlDanees  of  the  city  in 
manner,  form,  and  extent  ai  the  Mrdlnanees 
themselTes  directed. 

6.  Even  If  the  order  of  commitment  was  sub- 
ject to  criticism  as  fixing  tbe  period  o(  deten- 
tion tor  a  certain  designated  time,  the  com- 
mitment would  not  be  null  and  void  la  its  en- 
tirety. The  commitment  woold  hold  good,  the 
period  of  detention  being  left  open  to  be  met 
by  future  contingencies. 

Monroe^  J.,  dissenting. 

(SyUabtn  by  the  Court) 

Application  by  tbe  Mate,  on  tbe  rdation  of 
Tbereaa  GaUlouet,  for  writs  of  certiorari  and 
prohltdtlon  agabist  A.  P.  Uarmouget,  record- 
er of  the  Second  Recorder*B  Court;  and  otli- 
en.  Writ  denied. 

Paul  Loula  Kourchy,  for  relatrlz.  Respond- 
ent Judge,  pro  se.  M.  D.  Dlmltry,  Aast  City 
Atty.,  for  respondent  recorder. 

BLANOHARD,  J.  The  preliminary  OTder 
granted  on  this  application  was  that  the  de- 
fendant Recorder  and  defendant  Judge  send 
up  the  record  of  tbe  case  of  the  City  of  New 
Orleans  vs.  Theresa  Calllouet,  to  the  end  that 
the  validity  of  the  proceedings  taken  therein 
by  the  Recorder,  affirmed  by  the  Judge  of  the 
Criminal  District  Court  for  the  Parish  of 
Orleans,  be  enquired  into,  and  to  the  further 
end  of  determining  whether  or  not  tbe  writ 
of  prohibition  applied  for  should  be  granted. 

The  papers  were  sent  up.  Examination  of 
tbe  same  and  consideration  of  the  arguments 
presented,  baye  led  to  the  conclusion  that  tbe 
proceedings,  against  which  objection  Is  rais- 
ed, are  regular  and  valid,  and  that  no  ground 
exists  for  the  Issuance  of  the  writ  of  prohibi- 
tion applied  for. 

Theresa  Calllouet,  a  girl  seventeen  (17) 
years  of  age,  was  proceeded  against  at  the 
Instance  of  her  mother,  for  vagrancy  under 
City  Ordinance  No.  2272,  Council  Series  of 
the  C3ty  of  New  Orleans. 

This  Ordinance  prescribes,  among  other 
things,  that  all  children  engaged  in  any  oc- 
cupation dangerous  to  their  morals,  or  of  a 
tendency  to  produce  habits  of  Idleness  and 
Tlce^  shall  be  deemed  juvenile  vagrants  and 


shall  be  brought  before  the  Mayor,  or  other 
competent  court  and  shall  be  disposed  of  ac- 
cording to  tbe  laws  establishing  houses  of 
Juvenile  delinquents  and  vagrants;  that  all 
boys  shall  be  committed  to  tbe  Boys'  House 
of  Refuge,  and  ctrls  to  tbe  House  of  Good 
Shepherd. 

The  girl,  Theresa,  was  found  by  the  Re- 
corder to  be  engaged  In  an  occupation,  or 
atwut  to  engage  In  an  occupation,  dangerous 
to  her  morals,  and  this.  too.  against  tbe  wish- 
es of  ber  mother,  who,  nnable  to  control  hn*. 
invoked  the  Interposition  of  the  Recorder. 

That  official  committed  her  to  tb«  Houaa  «f 
Good  ^epherd. 

An  appeal  was  prosecuted  to  tbe  Criminal 
District  Court,  which  tribunal  affirmed  the 
judgment  of  the  Recorder. 

Whereupon  the  application  aforesaid  for 
writs  of  certiorari  and  prohibition  was  made 
here. 

The  contention  of  the  relatrlx  Is  that,  un- 
der tbe  law,  the  jurisdiction  and  authority 
of  Recorders  of  tbe  City  of  New  Orleans  to 
punish  for  violation  of  City  Ordinances  la 
limited  to  a  fine  not  exceeding  Twenty-flve 
Dollars  (¥26.00),  or  imprisonment  not  exceed- 
ing thirty  (30)  days,  or  both;  and  tbat  In 
committing  her  to  tbe  House  of  Good  Shep- 
herd tmtll  she  reaches  the  age  of  el^teen 
(18)  years— a  period  longer  than  thirty  (JXi) 
days  he  exceeds  his  authority. 

Her  further  contention  Is  tbat  CI^  Ordi- 
nance No.  2272.  O.  8.,  ta  lUegal,  null  and 
void  In  tbat  It  provides  a  penal^  dUfooit 
from  that  authorized  by  law. 

Neither  contention  is  sound. 

The  law  cited  by  counsel  for  relattl^  lim- 
iting the  Jurisdiction  of  the  Recorders  to  a 
fine  of  Twenty-five  Dollars  ($2C.O0),  or  im- 
prlsonment  not  exceeding  thirty  (SO)  days, 
applies  to  cases  of  Infraction  of  tbe  Ci^ 
Ordinances.  That  is  to  say,  where  an  offense 
has  been  committed  tbroogb  violation  o£ 
some  City  Ordinance. 

It  does  not  apply  to  cases  arising  under 
the  Ordinance  relating  to  Juvenile  vagrants, 
for  the  reason  that  tbe  party  i»oceeded 
against  under  such  ordinance  is  not  charged 
with  the  commission  of  any  offense  and  is 
not  punished  by  any  sentence  of  Imprison- 
ment  In  the  ordinary  sense  of  tbat  term. 

When  a  young  girl,  as  here.  Is  arrested  as 
a  vagrant  and  is  proven  to  be  a  vagrant  and 
is  ordered  confined  to  the  House  of  Good 
Shepherd,  she  ia  not.  In  law.  imprisoned. 
She  baa  committed  no  crime  to  be  punished 
for  by  imprisonment.  She  is  merely  put  in 
a  house  of  correction  to  save  ber  from  bei^ 
6^,  to  preserve  her  morals,  and  she  Is  de- 
tained there  tmtlt  she  reaches  tbe  age  of 
eighteen  (18)  years,  at  which  time  It  is  aup- 
posed  she  will  have  more  discretion  and  pru- 
dence and  be  better  able  to  care  for  hmelf 
and  avoid  tbe  pitfalls  tbat  beset  the  pathway 
of  young  women. 

The  Ordinance^  therefore,  which  aotborluB 
this  detention  in  the  House  of  Good  Sbep- 
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herd  la  not  one  tbmt  falls  within  tilie  Jorla- 
dlctlonal  limit  of  authority  aa  to  fine  and  Im- 
priaonment  prescribed  for  Beoorden  In  Act 
Ko.  143,  p.  256,  of  1898»  and  aeetlon  IS  of 
Act  No.  181.  p.  201,  of  1877. 

In  the  law  firing  Recorders  fOll  power  and 
authority  to  enforce  all  Ordinances  of  the 
City  of  New  Orleans,  Is  found  wurant  for 
the  action  takm  In  the  case  onder  consider- 
ation. 

The  writs  applied  for  are  denied  at  the  cost 

9t  the  applicant. 

MONROE,  J.  The  case  seems  to  be  one  In- 
TolvlDg  the  custody  of  a  child.  In  which  the 
remedy.  If  any  there  be,  considering  the  de- 
fense made  before  the  recorder,  wonld  be  In 
this  court  by  appeaL  Const  art  85.  I  oon- 
cur  la  the  decree. 

On  Behearing. 
(Dee.  14,  1008.) 

KTCHOLt.S,  a  J.  The  prayer  of  retatm's 
application  to  this  court  to  nhat.  after  In- 
qnlrj  into  the  raUdlty  and  legality  of  the 
proceedings  In  fb»  case  of  the  City  of  New 
Orleans  t.  Theresa  Ganionet  of  the  docket 
of  the  criminal  district  court,  and  of  City 
Ordinance  Na  2272,  G.  8,  that  said  ordi- 
nance, and  partleolaxfy  Its  final  danse,  be 
declared  Illegal,  null,  and  toM,  that  the  Judg- 
ment and  sentence  of  the  second  recorder 
and  ot  the  criminal  district  court  be  leTersed 
and  act  adde,  annulled  and  avoided,  and  the 
relatrtr  be  ordered  discharged  without  date, 
and  for  general  rrilef." 

The  grounds  assigned  for  this  relief  are 
ttat  tlie  said  ordlnan<»  Is  Illegal,  null, 
and  void  partlenlariy  In  thto:  Oat  It  pro- 
Tides  a  remedy  dlfl^vnt  from  fliat  author^ 
Iced  by  tow,  tIs.,  Indefinite  Imifrlsonment; 
tiiat  the  recorder  exceeded  Us  authority  and 
Jurisdiction  In  enforcing  or  trying  to  enforce 
an  ordinance  the  penalty  of  which  to  dlfler- 
ent  from  that  authorised  by  tow.  as  In  tiUs 
case  It  amounts  to  the  Incarceration  of  rela- 
trix  for  alz  months  in  tiie  House  of  Oood 
Shepherd,  which  penal^  said  recorSer  has 
no  right  to  Impose. 

Selatrtz  urges  that  by  aeetlon  12  of  Act 
Ko.  ISl,  p.  201.  of  1877,  the  recordera  of  the 
dty  of  New  Orleans  are  restricted  In  enf  or- 
cbig  city  ordinances  to  those  only  where  the 
penalty  to  by  a  fine  not  exceeding  825,  and 
In  defftult  of  paymrat  1^  imprisonment  not 
uceeding  80  days,  and  that  to  all;  that  by 
article  141  of  the  Constitution  of  1898  tiie 
recorders  of  the  dty  of  New  Orleana  are 
made  constitutional  ofllcers,  and  their  Juris* 
diction  to  Umlted  to  the  enforcement  of  legal 
and  Talld  ordinances;  fliat  bjr  Act  No.  143, 
pL  256,  of  180S  the  Juttodlction  and  author^ 
Ity  of  recorders  In  the  dty  of  New  Orleans 
to  puntoh  for  Ticdatlon  of  legal  and  Talld 
dty  ordteancra  to  limited  to  a  fine  not  ex- 
ceeding 125,  or  Imprisonment  not  exceeding 
SO  days,  or  both;  that  thto  act  has  a  aarlng 


clause  reaffirming  section  12  of  Act  No.  181, 
p.  201,  of  1877. 

The  recorder,  toe  answer  to  the  rule  to 
show  cause,  declares  that  tne  record  which 
he  annexed  showed  that  at  the  time  the 
accused  was  ptaced  on  trial  before  him  she 
filed  no  demurrer  to  the  affidaTlt,  and  went 
to  trial;  and  after  sentence  appealed  to  the 
criminal  district  court;  that  at  no  time  did 
accused  ask  for  an  appeal  to  the  Supreme 
Court,  which  court  has  jurisdiction  InvolTlng 
questions  of  legality  and  unconstltntlonallty 
of  any  dty  ordinance;  and,  haTlng  failed  to 
take  adTantage  of  any  appeal  which  she 
was  entitled  to  to  the  Supreme  Court  >be 
admitted  the  legality  and  constltattonality  at 
the  ordinance,  and  appealed  on  the  facts 
alone  to  the  criminal  district  court  wbldi 
afllrmed  respondent's  Judgment  At  no  time 
did  she  file  any  plea  or  exception  to  the  Ju- 
risdictlott  of  the  Second  Reoordtt's  Oour^ 
or  aak  to  be  granted  an  appeal  to  the  Su- 
preme Court  that  she  might  test  flw  legality 
or  constitutionality  of  the  ordinance. 

The  dtotrict  Judge,  for  anawer  to  the  rule 
to  show  cause,  urges:  'TThat  no  constltntion- 
al  Question  wss  raised,  ant^  If  ttiere  waa 
any  constitutional  question  raised,  the  prop- 
er tribunal  before  which  it  should  hare  been 
raised  would  have  been  by  appeal  to  the  Su- 
preme Court  and  not  before  the  criminal  dls> 
trict  court  on  appeal.  That  so  far  as  the 
Jnrisdlcti<m  of  the  Second  Recorder's  Court 
was  concerned,  the  twelfth  section  of  Act 
No.  181,  p.  201.  of  1877,  declared  that  the 
recorders  of  the  d^  of  New  Orleans  shonld 
hsTe  full  power  and  authority  to  enforce  all 
ohUnancea  of  the  dty  of  New  Orleans,  and 
Bbould  hSTs  power  for  tte  violation  of  the 
same  to  Impose  fines  not  exceeding  $25  tor 
each  offoiae,  and  In  det&nlt  of  payment  to 
aentence  the  party  fined  to  imprisonment  for 
not  more  than  80  day& 

*miat  the  recorder,  having  found  the  xeto- 
trlx  to  be  a  Tagrant,  ordered  that  ahe  be 
conveyed  to  the  House  of  the  Good  SheiK 
h«d.  That  no  time  limit  to  ptoced  upon  the 
eommttinen^  but  that  It  to  regulated  by  the 
ordinance,  which,  by  Ito  eighth  section,  pro- 
Tided  that  the  children  sent  to  the  House 
ot  the  Oood  Shepherd  shall  be  detained  there- 
In  until  they  ahall  attain  flie  age  of  18  years; 
therefore  the  commitment  to  tlut  she  be 
k^  In  the  House  of  tite  Good  Shepherd  un- 
til she  to  18  years.  That  when  a  child  to 
arrested  as  a  vagrant  and  she  to  confined 
to  the  House  of  the  Good  Shepherd,  she  to 
not,  to  law,  tnqrrisoned.  She  has  committed 
no  crime.  The  ordinance  Is  preventive  to  ito 
efCect  It  to  to  save  children  from  thdr  im- 
mature Judgment  from  evil  and  from  evil 
Influences,  and  to  detoto  them  to  the  house 
of  coneetion  until  such  time  as  they  shall 
reach  the  age  of  18  years,  when,  to  tow,  tiiey 
ate  supposed  to  be  capable  of  tafctog  care  of 
ttemselves.  The  ordinance  therefore  to  not 
one  which  falls  within  the  Jurisdictional  Dm- 
n  omferred  npcm  the  recorders  to  regard  to 
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the  punlslmient  of  crimes.  The  recorder, 
while  ActUig  ander  the  ordinances,  takes  the 
place  of  a  father  or  the  friend  of  a  family, 
and  decrees  what.  In  his  Judgment,  la  best 
calculated  to  secure  the  morals  of  the  child 
and  her  safety  from  otII  associates.  That, 
If  the  ordinance  was  to  be  governed  by  the 
laws  limiting  the  Jurisdiction  of  the  record' 
ers  to  imprisonment  for  the  violation  of  any 
ordinances  for  a  time  not  exceeding  30  days, 
the  ordinances  would  he  ahsolntely  UBeless, 
and  might  as  well  be  obliterated  as  a  law, 
for  after  SO  days  the  child  would  tail  into 
evU  habits,  and  would  probably  become  a 
lost  woman." 

An  examination  of  the  transcript  shows 
that  before  any  testimony  was  taken  the  de- 
fendant objected  to  going  to  trial  under  City 
Ordinance  22T2,  O.  S.,  of  May  16,  1877,  be- 
cause said,  ordinance  Is  unconstltutlona],  ir^ 
regular,  null,  and  void,  In  that  It  does  not 
fix  any  maximum  penalty,  and  makes  no 
provision  for  females  to  be  committed  to  the 
House  of  Good  Sh^iAerd  under  section  T  of 
said  ordinance. 

Belatrlx  did  not  file  any  further  pleadings 
In  the  case,  but  went  to  trial  on  the  facts, 
and  appealed  at  once  to  the  criminal  district 
court  from  the  Judgment  The  correctnees 
of  the  Judgment  on  the  facts  Is  not  before 
us  on  this  application,  and.  If  It  were,  It  Is 
not  pretended  that  It  was  not  Justified  by 
the  same.  We  have  recently  held  that; 
where  a  person  sentenced  for  violation  of  a 
municipal  ordinance  has  appealed  directly 
to  the  district  court;  where  the  Judgment  ap- 
pealed from  is  affirmed,  he  will  not  be  per* 
mltted  afterwards  to  test  the  legality  or  con- 
stitutionality of  the  ordinance  through  the 
exercise  of  our  supervisory,  instead  of  our 
appellate.  Jurisdiction.  The  legality  or  con- 
stitutionality of  the  city's  ordinance  Is  not 
an  Issue  In  this  proceediug. 

In  the  brief  filed  on  behalf  of  relatrlx  It 
Is  said:  The  question  Involved  In  this  case 
Is  not  the  I^llty  or  constitutionality  of  City 
Ordinance  No.  2272,  but  the  legality  and  va- 
lidity of  a  sentence  and  commitment  in  ex- 
cess of  the  powers  of  the  recorders'  courts 
Jurisdiction;  and  this  can  be  reviewed  only 
under  your  supervisory  Jurisdiction,  so  as  to 
prevent  a  recorder  from  otherwise  usurping 
a  power.  Jurisdiction,  and  authority  vested 
In  no  court" 

The  record  does  not  disclose  that  any  affi- 
davit was  made  against  relatrix,  but  does 
show  that  she  was  arrested  at  the  instance 
and  request  of  her  mother. 

In  this  proceeding  relatrix  prayed '  that 
writs  of  certiorari  and  prohibition  issue.  The 
order  given  by  this  court  on  that  prayer  was 
that  the  respondent  judge  should  show  cause 
wby  those  writs  should  not  issue.  The  re- 
corder Is  in  error  In  supposing  that  a  stay  of 
proceedings  was  granted.  We  do  not  know 
whether  the  Judgments  below  have  been  In 
the  meantime  carried  out  or  not  It  Is  evi- 
dent that  tbe  Judgment  complained  of  for 


the  detention  of  tiie  relatrix  meets  wltb  the 
approval  of  her  mother. 

This  case  is  one  where  a  widowed  mother, 
having  sought  and  obtained  in  aid  of  the  en- 
forcement by  herself  of  her  parental  duty  to 
and  of  her  authority  over  her  minor  daugh- 
ter the  assistance  of  the  Judiciary,  the  child 
Is  Invoking,  after  Judgment  the  assistance 
of  the  court  to  restrain  her  In  tbe  perform- 
ance of  that  duty  and  the  exercise  of  that 
authority,  not  because  tbe  mother  is  acting 
beyond  her  rights  In  the  premises,  but  on 
the  ground  that  she  has  had  recourse  to  of- 
ficers having  no  authority  to  aid  her. 

The  General  Assembly  of  the  state,  after 
reciting  who  are  vagrants,  declares  In  section 
3878  of  the  Revised  Statutes  of  1B76  that  It 
shall  be  tbe  duty  of  any  sheriff,  constable, 
policeman,  or  other  peace  officer  required  by 
any  person  to  carry  the  alleged  vagrant  be- 
fore a  Justice  of  the  peace  of  any  parish  or 
any  one  of  the  recorders  of  the  In  which 
be  shall  be  for  the  purpose  of  examination* 
and,  If  the  Justice  or  other  officer  be  utls- 
fled  by  the  confession  of  the  offender  or  by 
competent  testimony  that  he  Is  a  vagrant 
within  the  description  aforesaid,  he  shall 
make  a  certificate  of  the  same,  which  shall 
be  filed  with  the  clerk  of  the  court  of  the 
parish,  and  In  the  of  New  Orleans  tbe 
certificate  shall  be  filed  In  the  office  of  one 
of  tbe  recorders,  and  the  Justice  or  other  of- 
ficer shall  Issue  a  warrant  to  commit  such 
vagrant  If  In  the  dty  of  New  Orleans,  to  tbe 
workhouse  of  the  dty  for  any  time  not  ex- 
ceeding six  months,  there  to  be  kept  at  bard 
labor;  or,  if  such  vagrant  be  an  object  of 
charity,  to  some  place  of  refuge  to  be  pro- 
vided by  the  common  council  of  the  dty;  and, 
if  any  of  the  parishes,  in  the  parish  Jail  for 
not  more  than  six  months;  and,  if  such  va- 
grant be  a  proper  object  of  charity,  to  such 
place  of  refuge  as  may  be  provided  by  the 
parochial  authorltiea.  Section  8879  provides 
for  Juvenile  vagrants,  and  directs  that  any 
Justice  of  the  peace  of  the  parish  or  any  one 
of  the  recorders  of  the  dty  of  New  Orleans, 
whenever  required  by  any  person,  shall  com- 
mit him  to  such  place  of  refuge  as  may  be 
provided  by  the  parochial  autborlties  to  tbe 
House  of  Refuge  of  tbe  dty,  and  the  child 
shall  be  there  detained,  kept,  and  employed 
and  Instruded  In  such  useful  labor  aa  he 
shall  be  able  to  perform  until  discharged 
therefrom,  under  the  rules  of  tbe  places  of 
refuge,  or  bound  out  as  an  apprentice  by  tbe 
administrators  of  the  places  of  refuge  or  by 
tbe  parochial  authorities. 

The  same  authority  Is  substantially  confer- 
red upon  the  recorders  of  the  dty  of  New  Or- 
leans in  respect  to  vagrant  children  in  tbe 
city  of  New  Orleans  by  sections  8884  and 
3885  of  the  Revised  Statutes  of  1876. 

By  tbe  seventh  section  of  the  Ordloance 
2272  of  the  dty  council  of  New  Orleans  It 
was  provided  that  children  charged  under 
that  ordinance  with  being  vagrants  "should 
be  brought  before  the  mayor  or  other  oompe- 
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tent  oonrt  and  duU  bt  dlflposed  of  according 
to  tbe  IftWB  establishing  houses  of  juvenile 
delinquents  and  Tagrants."  All  boys  shall 
be  committed  to  the  Boys*  House  of  Refuge 
and  the  females  to  tbe  House  of  Good  Shep- 
herd. By  tbe  eighth  section  It  was  proTided 
that  In  erery  case  when  a  child  shall  be  com- 
mitted by  the  mayor  or  recorder  or  other 
competent  court  to  the  Boys'  House  of  Bef- 
nge  under  the  foregoing  Bectton*  such  com- 
mitment shall  be  until  such  time  as  the  said 
child  shall  have  attained  the  age  of  18  years, 
and  any  child  so  committed  shall  remain  an 
Inmate  of  the  said  boose  ot  refuge  untU  be 
attains  the  age  of  18  years. 

The  object  of  this  ordinance  was  to  bring 
the  subject  of  vagrancy  end  vagrant  chil- 
dren under  the  regulation  and  control  of  the 
dty's  antborlty,  as  it  had  been  before  under 
tliat  of  the  state,  and  to  bring  to  bear  In 
aid  of  tbe  city's  authority  tiie  laws  of  the 
Stat*  vgon  that  subject;  tbe  coimcU  adopting 
tbam  and  making  them  its  own,  as  far  as 
was  nacessaiy  for  the  purpose.  Tbe  ordi- 
nance in  qnestlcm  directed  that  the  alleged 
vagmnte  sboold  be  brought  before  tbe  mayor 
at  any  competent  court,  and  they  should  be 
disposed  of  according  to  the  laws  establlehing 
iMuses  of  juvenile  delinquents  and  vagrants. 

By  secUon  78  of  Act  No.  46,  p.  70,  of  1896 
(the  charter  of  the  city  of  New  Orleans),  the 
recorders  of  that  dty  had  conferred  upon 
them  tbe  jurisdiction  of  committing  magis- 
trates, and  to  enforce  all  valid  dty  ordl- 
■anoes,  and  to  try,  sentence,  and  punish  all 
posons  who  violate  the  same.  The  General 
Assembly,  by  Act  No.  14S.  p.  256.  of  1808, 
repealed  all  laws  in  conflict  with  its  provl- 
dons,  and  enacted  that  it  should  be  lawful 
for  the  dty  of  New  Orleans,  through  the  sev- 
eral recorders,  to  enforce  obedience  and  to 
punish  tbe  violation  of  all  ordinances  passed 
by  the  council  thereof  by  line,  imprlsmment, 
or  both,  or  Imprisonment  Id  default  of 
the  payment  of  the  fine,  provided  that  the 
fine  shall  not  exceed  $26  for  each  offense,  nor 
the  Imprisonment  more  than  80  days,  as  pro- 
vided by  section  12  ot  Act  Na  131,  p.  201.  of 
1877. 

Tbe  last-mentioned  act.  In  making  it  law- 
ful for  the  dty  of  New  Orleans  to  enforce  the 
obedience  to  and  to  punish  the  violation  of 
all  ordinances  passed  by  Its  coundl  by  fine 
or  imprisonment  or  both,  or  by  imprisonment 
In  default  of  payment  of  tbe  fine,  and  to  en- 
force the  same  through  tbe  recorders  of  tbe 
dty,  did  not  make  it  obligatory  uiun  the  dty 
to  enforce  each  and  every  ordinance  In  that 
way,  or  narrow  tbe  extent  or  scope  of  the 
powers  of  the  coundl  In  legislating  upon  the 
subject-matters  over  which  It  bad  legal  con- 
trol; nor  did  it  withdraw  from  the  recorders 
their  authority  and  their  duty  to  enforce  all 
valid  ordinances  of  the  city. 

The  dty  was  left  free  to  legislate  locally  in 
such  manner  as  It  might  find  best  <m  these 
subjects,  and  to  adopt  (provided  they  were 
legal)  such  spedal  remedies  for  the  carrying 
tot  ot  them  ordinances  as  they  might  deem 


advisable,  and  the  recorders,  just  as  they 
were  beCore,  were  under  legal  obligation  to 
enforce  the  same.  They  were  not  restricted 
to  the  enforcement  of  ordinances  punishable 
by  fine  or  imprisonment,  or  both,  but  were 
onder  legal  obligation  to  enforce  them  In 
manner,  fOrm,  and  extent  as  the  ordinances 
themselves  called  for. 

The  motive  of  the  Genoal  Assembly  in  en- 
acting Act  No.  148  of  1888  seems  to  have 
been  to  extend  the  power  of  tbe  dty  to  pun- 
ish by  Sne  and  Imprisonment  violation  of  its 
ordinances  so  as  to  Indode  dasaes  of  ordinan- 
ces sn^osed  at  that  time  not  to  be  covned 
by  their  existing  powers.  See  Otty  of  New 
Orleans  v.  Danneman  A  (^rttm,  51  Ia. 
Ann.  1088.  26  South.  931. 

Tbe  Issoe  In  this  proceeding  as  raised  Is  a 
narrow  one— whether  the  judgment  or  order 
of  the  recover  (affirmed  by  the  district 
judge)  was  or  was  not  such  as  h»  was  justl- 
fled  or  warranted  In  wi^Mng- 

nie  tbeiHT  <tf  rdatalz,  as  we  understand 
It,  is  that  tbe  proceeding  before  tbe  recwder 
was  a  criminal  proceeding  and  the  only 
judgment  wbicb  could  be  rendered  in  the 
case  was  me  Inflictlsg  a  line  or  imprison- 
ment, or  both;  tbe  fine  not  to  exceed  t26, 
and  the  impristmrnent  not  to  exceed  80  days. 

In  our  original  opinion  we  said  that  tbe 
proceeding  before  tbe  recorder  was  not  a 
criminal  proceeding,  nor  was  the  order  made 
by  him  an  order  for  the  Imprisonment  ot  re- 
latrlx. 

We  have  not  changed  oar  views  on  that 
subject  Tbe  ordinance  refored  to  was  not 
a  "criminal"  ordinance,  nor  tbe  proceedings 
under  It  "criminal"  proceedings.  The  record- 
er's order  vras  not  a  "judgment"  Technical- 
ly It  was  a  mwe  order  of  cwnmltment, 
which  was  subject  to  be  set  aside  at  any  time 
under  proper  conditlona  Tbe  detention  of 
the  relatrix  was  not  by  way  of  punishment 
but  was  designed  for  her  good  and  welfare, 
to  protect  her  against  herself  and  from  evil- 
minded  parties  surrounding  her.  The  ordi- 
nance was  an  administrative  police  regula- 
tion, designed  as  a  preventive  against  wrong- 
doing, and  not  a  punishment  for  wrong  al- 
ready committed. 

We  understand  relatrix  to  complain  that, 
even  if  the  recorder's  order  was  of  tbe  char- 
acter we  have  mentioned,  he  was  not  war- 
ranted in  fixing  the  particular  time  during 
which  she  should  be  detained. 

Tbe  period  of  time  menti<Mied  did  not  con- 
dude  her.  It  was  subject  to  change  by  rea- 
son of  altering  conditions.  But,  even  if  it 
were  subject  to  criticism,  it  would  not  be 
null  and  void  in  its  entirety,  nor  would  vre 
be  justified  In  discharging  her.  The  commit- 
ment must  hold  good;  the  period  for  tbe  de- 
tention being  left  open  to  be  met  by  future 
coDtingeocles  (Bx  parte  Watklns,  7  Pet  568, 
8  L.  Ed.  786;  Ex  parte  Mooney,  26  W.  Va. 
36,  68  Am.  Rep.  69),  and  it  is  so  decreed. 

Our  original  judgment  remalna  undianged. 


MONROE,  J.  I  dissent 
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No.  14,240. 

STATU  ex  rel.  PERKINS  r.  BECORDBK 

OF  MOBTQAGES  «t  al.* 

(Suprems  CoDrt       liOulfliana.  Jan.  20,  1802.) 

APPEAL  —  FILING  TRANSCRIPT  —  TAXATION  — 
PRESCRIPTION—TAX  PRIVILEGES-FAIL- 
URE TO  RECORD-CANCELLATION. 

1.  Appellant!  hav*  thm  Jodldal  days  after 
tiie  return  day  within  wUeb  to  file  the  train 
■cript  of  appeal,  wbetlm  UkO  coort  la  in  ae»- 
vlon  or  not  In  session. 

2.  The  return  day  was  the  2d  day  of  Decem- 
ber. The  transerfpt  waa  seasonably  filed  oa 
tho  Sth  of  that  month. 

On  the  Merits. 

a  Under  section  88.  Act  No.  90,  p.  142,  of 
1877,  article  176  of  the  Constitution  of  1878^ 
and  anhseqnent  legislation,  privileges  for  state 
and  dty  taxes,  whether  recorded  or  unrecorded, 
became  prescribed  In  either  three  or  five  years, 
unless  the  prescription  was  interrupted  by  the 
pMideocy  of  suits  which  prevented  the  collection 
of  the  taxes. 

4.  Under  article  176  of  the  Constitution  of 
ISTOt  unrecorded  tax  privit^s  more  ^an 
three  years  eld  at  the  date  of  the  filing  of  the 
suit  do  not  bear  upon  property  acquired  ia 
1897  by  a  third  person,  who  in  189S  brlnn  suit 
to  hare  them  canceled,  and  the  cancellation 
will  be  ordered. 

_^5.  PriTlleges  ftir  atats  taxee  of  1875  aad 
1876,  when  reccwded  under  the  law  by  aothoi^ 

Ity  of  which  they  were  levied,  were  Impre- 
scriptible, and,  though  more  than  three  years 
old,  were  not  eo  instanti  destroyed  by  article 
186  of  the  present  ConsUtutioiL  And  the 
pendency  of  a  suit  InvolTiox  their  validity  at 
the  date  of  the  adoption  of  the  ConstitntioD, 
and  since,  serves  to  interrupt  the  preBcrlptloo 
declared  by  that  article, 
^yllabna  by  the  Court) 

Appeal  from  Glrll  District  Court,  Parish  of 
Orleans;  John  St  Paul,  Judge. 

Application  b7  the  state,  on  the  relation  of 
Henry  O.  Perkins,  for  a  writ  of  mandamus 
to  the  recorder  of  mortgages  and  others. 
Judgment  f<»>  pJalntUt;  and  defendanti  ap* 
peal.  Modified. 

Bdward  S.  Wfalttaker.  Asst  City  Atty..  for 
appellant  city  of  New  Orleans  Francis 
Charles  Zacharie,  for  appellant  tax  collector, 
Edward  K.  Sldnner,  for  appellant  board  of 
assessors.  Benjamin  Bice  Fwman,  for  ap- 
pellee Perkins.  Dlnkelqtlel  A  Har^  for  ap- 
pellee recorder  of  mortgages. 

On  Motion  to  Dismiss  AppeaL 

BBRAUX.  J.  Appellee  and  reUtor  mores 
to  dismiss  the  appeal  on  the  ground  that  tt 
was  made  returnable  on  the  2d  day  of  De- 
cember. 1901,  and  that  the  transcript  of  ap< 
peal  was  not  filed  here  on  the  retnm  day. 

The  Idea  conveyed  by  the  motion  to  dis- 
miss Is  that  if  tbe  conrt  is  In  session  the 
transcript  miut  be  filed  on  the  return  day, 
and  the  appellant  is  not  entitled  to  a  delay 
of  three  Judicial  days  within  which  to  file. 

We  have  not  found  section  4,  No.  46,  p. 
100,  Acts  1870  (Ex.  Sees.),  entirely  clear  upon 
tbe  subject  Three  judicial  days  are  allowed 
when  tbe  court  is  not  In  session.   By  oon- 

IWissrins  dssled  January  I,  UOL 


Btructfon  heretofftre  this  court  has  always 
held  tbat  tbe  appeltant  Is  eQually  as  wdl 
entlfled  to  this  delay  when  tbe  court  Is  In 
session  on  fbe  retnm  day  as  where  It  Is  not 
In  session.  We  have  concluded  to  let  that 
znilng  remain  nndianged. 

A  motion  was  made  to  dismiss  an  appeal 
years  ago  on  the  gromd  that  tiie  "retain 
day"  does  not  mean  three  days  plus  one  day; 
that  **wI4dn  tbe  time"  means  to  and  IndnslT* 
of  the  day  fixed,  but  not  one  day  In  addltltm 
beyond  It  The  court  was  in  session  on  flio 
first  day,  as  shown  by  the  minutes  In  tlw 
clerk's  oflBce  of  the  Supreme  Court  held  In 
Monroe.  The  court  ssid:  "The  right  to  file 
a  transcript  within  the  ttiree  judical  days 
following  the  fixed  retnm  day  seems  to  he 
Impliedly  accorded  tqr  lav,  and  has  almost 
invariably  been  so  recognized.**  Wood  and 
Roane  t.  Wood,  82  l4t.  Ann.  8G8. 

The  ruling  of  the  court  since  that  decision 
was  rendered  only  afflilned  the  correctness 
of  tiie  construction  therein  announced.  Wo 
repeat  here  that  which  we  said  In  the  de- 
cision dted  above:  'The  Jurisprudence  on 
that  point  IB  so  ancient  tbat  It  has  become  a 
rule  of  practice  throughont  tbe  state.** 

The  motion,  as  made,  covers  the  additional 
ground  that  the  record  should  have  been  filed 
on  tiie  4th  instead  of  tbe  Sth.  The  app^leo 
argued  the  motion  chiefly  on  that  ground, 
and  contended  that  the  transcript  filed  on  the 
day  before  mentioned,  to  wit  the  Sth,  wan 
not  filed  In  time. 

It  has  always  been  held,  and  again  qnlto 
recently,  tbat  the  right  to  file  a  transcript 
within  three  Judicial  days  following  the  legal 
return  day  will  not  be  disturbed.  Bosettn 
Gravel  Co.  t.  Adier,  S2  La.  Ann.  689,  27 
Sonth.  183.  We  Infer  that  tbe  court  sought 
in  the  decision  from  which  we  have  quoted 
abOTe  to  place  all  appeals  on  the  same  foot- 
ing as  relates  to  the  time  of  filing  the  record. 
In  that  view,  tbe  word  "thereafter,"  in  the 
statute  dted,  at  the  «id  of  Its  fourth  section, 
includes  both  appeals;  that  Is,  the  appeal 
filed  when  tbe  court  Is  In  session  and  the 
appeal  filed  when  the  court  la  not  In  session. 
Otherwise  an  appeal  filed  out  of  term  time 
might  be  filed  three  Judicial  days  after  the 
retnm  day,  while  an  appeal  filed  when  tho 
court  is  in  session  would  have  to  be  filed  on 
tibe  retnm  day.  The  Legislature  did  not  seek 
to  create  such  a  difference,  and  we  thenrfom 
adopt  the  views  heretofore  expressed  as  ap> 
plying  to  all  appeals. 

l^e  motion  to  dismiss  Is  denied. 

On  the  Merita. 

(Nor.  8, 1908.) 

UONROE.  J.  Belator,  as  the  owner  of  tw« 
lots  of  ground  In  the  city  of  Mew  Orleans 
designated  as  lot  10  In  tbe  square  bounded 
Melpomene,  St  Charles,  Carondtiet,  and 
Teipdchore  streets,  and  lot  15  In  the  square 
bounded  by  OEavto*,  Baronn^  Union,  and 
Carondelet  streets.  Instituted  this  pnceedl&s 
In  January,  1898,  against  the  coQptrollw  oC 
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the  dty  of  New  Oxlsuii,  ttie  itato  Uz  col- 
lector, and  the  recorder  of  nm^Bages,  to  com- 
pel  those  officials  to  cancel  from  the  booka 
of  their  reepectlTe  otBceB  c^taln  tax  Inacrip- 
tioDB,  and  to  prevent  them  from  reiMrtlng'  the 
aame  and  other  narecfffded  taxes  as  Ileus. 
prlTlleseo,  or  claims  against  said  lots.  The 
taxes  and  Inscriptions  complained  of  Include 
that  for  drainage,  under  the  act  of  185T,  and 
flw  state  and  citr  taxes,  recorded  and  un- 
reoarded,  for  different  years  ttom  1868  to 
1807.  It  Is  alleged  ttiat  th»  dr^nage  sdieme 
for  which  the  tax  In  question  wu  terled  has 
been  abandoned,  and  that  the  claim  tar  the 
tax  has  been  merged  in  a  jadgment,  which 
is  barred  by  the  presolption  of  10  years; 
that;  with  respect  to  the  state  and  dty  taxes 
which  have  been  recorded,  the  inscriptions 
In  some  instances  ha^  been  canceled  by 
Judicial  decrees,  and  that  in  other  instances 
the  privileges  resulting  therefrom  are  barred 
by  the  prescriptions  of  2,  8,  6,  and  10  years; 
and,  with  respect  to  those  which  have  not 
■been  recorded,  that  they  do  not  affect  the 
property  in  the  hands  of  the  rdator,  as  a 
third  person,  and  Out  the  iwlTileges  thrae* 
for,  if  any  ever  ttdated,  are  barred  by  the 
pTMcriptions  mentttmed. 

The  recorder  of  mortgages,  having  no  In- 
terest, answers  pro  tinaa.  The  cl^  ounp- 
tnrilw  answers  that  the  taxes  and  privileges 
complained  of  are  valid;  flut  the  tax  of 
1S96  waa  not  three  yeara  old  when  the  suit 
was  filed;  that  the  collection  of  the  taxes 
of  1882,  1888.  1884,  1886,  and  1886  was  pre- 
vented by  Injunction;  and  that  the  dty  tax- 
es and  privileges  toe  1868^  1869,  1870^  and 
1871  are  imprescriptible.  And  tills  answor, 
so  far  as  applicable.  Is  adopted  by  the  state 
tax  collector. 

It  is  a  matter  of  history,  of  ithkibL  this 
coort  is  informed  through  its  own  records 
and  decrees  offered  tai  evidence,  through  tiie 
opinions  and  decrees  of  the  Supreme  Court 
of  the  United  States,  and  through  the  public 
statutes  of  the  state,  that  the  drainage  work 
for  which  the  tax  here  in  question  was  im- 
posed has  long  since  been  abandoned,  and 
that  the  rdator's  lots  are  now  taxed  in  sup- 
xmrt  of  a  system  of  drainage  Inaugurated  un- 
der recent  legislation.  Davidson  v.  City.  34 
La.  Ann.  170;  City  of  N.  O.  t.  Wam«,  175 
U.  S.  120.  20  Sup.  Ct  44,  44  L.  Wi.  96;  Acts 
of  the  General  Assembly  of  1877,  p.  106.  No. 
67.  and  Acts  1899.  p.  16.  No.  6;  State  v. 
Kohnke.  109  La.  838,  83  South.  793.  The  In- 
Bcniptlons  of  the  drainage  assessments  of 
which  the  rdatw  comjdalns  should  therefore 

canceled. 

It  Is  admitted  that  the  taxes  of  1868  and 
1868  referred  to  In  the  petition  have  beca  de- 
clared void  by  Jndgments  long  since  rendered, 
and  that  those  of  1894.  1885,  1896.  and  1897 
have  been  itald.  The  other  taxes  Involved  in 
this  litigation  are  for  different  years  from 
1870  to  1890.  Inclusive  of  the  two  years  men- 
tioned. TTnder  Acts  1877,  p.  142,  No.  96.  I 
36,  attlde  17ft  of  the  Con&tltntlon  of  1879, 


and  the  legislation  subsequent  thefeto  (vide 
Acts  1880,  p.  96.  No.  n,  I  24;  Acts  1882,  p. 
ISO.  No.  96^  I  34;  Acts  1886,  p.  87,  No.  28. 
SI;  Id.  p.  146,  No.  98, 1  84),  aU  liens  and  priv- 
ileget  tor  taxes,  whether  recorded  or  unre- 
corded, lapsed  at  the  ei^lratton  of  dUier 
three  w  Ave  years;  this  prescription,  under 
the  act  of  1680  and  subsequ^t  acts,  being 
subject  to  Interruption  by  the  pend^icy  of 
solts  preventing  the  collection  of  the  taros. 
There  Is  no  sufficient  evidence  of  the  penden- 
cy of  such  suits  In  this  recwd,  from  which 
It  follows  that  the  taxes  for  the  year  1877 
and  subsequent  years  no  Icmger  bear  upon 
the  property,  and  the  faucrlptions  Owreof 
should  be  canceled. 

Article  176  of  the  Oongtitntifm  of  1879  pro- 
vided that: 

"No  mortgage  or  privilege  on  tanmovaUe 
property  shall  affect  third  persons  unless  re- 
corded or  registered  In  the  parish  where  the 
property  Is  situated.  In  the  manner  and  with- 
in the  time  as  now  or  may  be  prescribed 
by  law;  except  prfvll^es  for  the  expenses 
of  last  illness  and  privileges  for  taxes,  state, 
parish  and  municipal:  provided,  such  priv- 
ileges shall  lapse  In  tiiree  years.** 

The  prescription  thus  declared  has  been 
held  to  apply  to  unrecorded  privileges,  and  to 
such  privileges  only.  Davidson  v.  Llndop,  86 
La.  Ann.  766;  Baloy  v.  Woods,  40  La.  Ann. 
686,  4  South.  209;  Succession  of  Stewarty  41 
La.  Ann.  ISO.  6  South.  687;  Factors'  &  Trad- 
ers' Ins.  Co.  V.  Levi.  42  La.  Ann.  487,  7  South. 
625;  SnccessKm  of  Parham,  Kl  la.  Ann.  886, 
26  South.  947,  26  South.  70a  And  Inasmndi 
as  the  rdator  acqutrad  in  1877.  and  Instttutad 
this  suit  in  1888,  it  tblloWB  that  all  the  un- 
recorded privileges  which  were  more  than 
three  years  old  at  the  date  last  mentioned  had 
lapsed,  and  no  Icoiger  brav  upon  the  property. 

The  question  whldi  ronalns  relates  to  the 
state  taxes  of  1876  and  1876.  These  and  the 
privileges  by  which  th^  are  secured,-  it  has 
beok  held,  are  imprescriptible,  under  the  law 
by  the  authority  of  which  they  were  levied 
and  recorded.  Acts  1871,  p.  IJS,  No.  42,  f 
87:  Reed  v.  Gkvditora,  89  La.  Ann.  124,  1 
South.  784.  Having  been  recorded,  they  were 
not  affected  by  article  176  of  the  Gonstitutkm 
of  1879.  It  Is  said,  however,  that  the  priv- 
ileges have  lapsed  under  artlde  186  of  the 
present  Constitution.  It  Is  quite  certahi  that 
they  had  not  lapsed  when  the  pressnt  Con- 
stitution was  adopted,  and  this  court  htfs 
twice  held  that  the  article  relied  on  is  not 
to  be  so  construed  as  to  destroy,  eo  Instantl, 
recorded  privllefes  for  taxes  which  wore  then 
alive,  even  though  tiiey  were  more  than  three 
years  old.  Succession  of  William  Parham  ft 
Wife,  61  La.  Ann.  986,  26  South.  947,  26 
South.  700;  State  ex  rel.  Hart  v.  City,  61  La. 
Ann.  912, 26  South.  951.  That  being  the  case, 
and  the  present  suit,  which  was  pending 
when  the  Constitution  was  adopted,  having 
since  then  operated  to  prevent  the  enforce- 
ment of  the  privileges  in  question,  it  followa 
that  Qiey  are  stlU  aUve. ' 
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It  If  tberefon  ordered,  adjudged,  and  de- 
creed that  the  Jadgment  appealed  from  be 
annulled  and  reversed  In  so  far  as  It  orden 
tbe  cancellation  of  the  Inscriptions  securing 
the  state  taxes  on  the  property  described  In 
the  petition  for  the  years  1875  and  1876,  and 
that  In  all  other  respecta  It  be  affirmed;  tbe 
relatfo'  to  pay  the  coats  of  the  appeal. 


dU  La.  Ml} 

Ko.  14311. 

8IATB  «■  HL  LBWUl  T.  FOSTKB,  Judge, 
«t  aL 

fBopreme  Goort  of  LonUana.   Jane  8,  1908.) 

OOUBTS-^RISDICTION— WAT  OP  NKCB8SITT— 
APPBAL-RBVIBW— CBRTIORARWURIS- 
DICTION  OF  COURT  OF  APPEAL. 

1.  Plaintiff,  whose  laods  are  enclared  bjr 
those  of  defendaot,  sued  defendaot  for  a  road, 
and  from  an  adverse  Judgment  atpealed  to  the 
Court  of  Appeal,  which  sare  him  judgment 
for  the  road,  and  remanded  the  case  for  Sxing 
the  amount  to  be  paid  to  defendant.  Defend- 
ant then  excepted  to  the  iarisdictlon  of  the 
district  court  on  two  grounds:  First,  that  the 
police  juy  alone  lias  jurisdiction  of  the  mat- 
tet  of  granting  a  road  such  as  was  asked  for; 
and*  BBomid,  tnat  the  amonnt  in  dispute  was 
not  fixed  hj  either  tbe  pleadings  or  the  eri- 
dence,  and  that  consequently  the  Ooort  of  Ap- 
peal had  been  without  jurisdiction.  The  dis- 
trict court  OTerruled  the  exception,  and  de- 
fendant applied  to  the  Snpreme  Court  for  pro- 
hibition to  the  district  judge  and  the  plalntifF. 
Held,  first,  that  while,  possibly,  there  was  no 
Isw  authorising  the  courts  to  grant  tbe  de- 
mand of  the  suit,  yet  thst  tbe  demand,  if  snffl- 
cient  in  amount,  was  one  of  which  the  courts 
have  jurisdiction,  and  that  after  final  judg- 
meUt  It  was  too  late  to  Inquire  Into  whether 
or  not  there  was  any  law  jnstlfyfng  the  action 
of  the  court,  and  especially  that  tbe  Judgment 
of  the  Court  of  Appeal  could  not  be  renewed 
by  means  of  a  writ  addressed  to  the  district 
Judge;  second,  that  aa  tbe  matter  was  one  ap- 
parently Buffldent  In  amount  to  confer  juris- 
diction, and  no  exception  to  jnrisdlctlon  was 
filed,  the  Court  of  Appeal  was  Justified  In  en- 
tertaining jurisdlctioiu  -and  that  in  such  a  case 
It  is  too  lato  after  final  judgment  to  InQulre 
into  tbe  Qoestion  of  Talue. 

On  Behearlng. 

2.  A  Judgment  of  nuisnlt  was  rendered 
against  plaintiff  In  an  action  wblch  he  had 
brought  asking  a  right  of  way  oTer  defendan^a 
pnwtfty.  He  appealed  to  the  Court  of  Aik 
peal.  That  court  remsed  the  Judgment  he* 
low,  and  gave  Judgment  for  the  right  of  way, 
and  remanded  the  case  to  the  district  court  for 
assessment  of  damages.  On  tbe  return  of  the 
case,  defwdant  excepted  that  the  judgment  of 
the  Obort  of  Appeal  was  a  nullity,  as  that 
coort  had  no  Jurisdiction  of  the  appeal;  that 
the  district  court  Itself  has  no  Jurisdiction,  as 
under  Act  No.  D4,  p.  88,  of  1896,  proceedings 
of  that  character  had  to  be  presented  to,  and 
disposed  of  by,  tiie  police  Jury.  No  exc^on 
of  Jurisdiction  In  olther  eonrt  had  been  roa^e 

Sto  that  time.  Tbe  district  court  orerruled 
I  exceptions,  hut  without  assigning  reasons. 
Defendant  then  applied  to  the  Supreme  Court 
for  writs  of  certiorari  and  prohibition.  On  a 
rule  to  show  cause,  the  district  Judge  returned 
tiiat  h  wss  not  admissible  for  the  dmrict  court 
to  question  the  jurisdiction  of  tlie  Court  of 
AppesI;  that  the  district  court  itself  bad  orig- 
inal JuriMliction.  as  Act  Mow  61.  p.  S8;  Of  iSSH, 
waa  wKousUtutioualt 


Bad,  relator  could  test  tiie  ralldlty  and  le- 
gality of  the  judgment  of  the  Court  of  Appeal 
M  proceedings  by  certiorari  directed  to  the 
Court  of  Appeal,  not  by  certiorari  to  tiie  dla> 
trict  court.  The  district  court  correcUy  re- 
fused to  [WSS  upon  the  qneBtion  of  the  joiis- 
diction  of  the  Court  of  Appwl.  The  district 
court  having  sustained  Ita  own  original  juris- 
diction by  declaring  the  law  advanced  in  Imr  of 
that  JnrisdicticHi  nnconstitutiousl,  the  correct- 
ness of  that  ruling  should  be  tested  under  the 
appellate,  not  the  supervisory  Jurisdiction  of 
the  Supreme  Court.  Relator's  right  to  present 
the  question  of  the  jurisdiction  of  tbe  alatriet 
court  in  a  future  proceeding  is  naarred. 

(SyUabua      the  Court) 

Application  by  the  state,  on  tbe  nhitlon  at 
John  B.  Lewis,  for  writ  of  probibttton  to  T. 
Don  Foster,  Judge  of  the  Nineteenth  Judicial 
District  Court,  and  another.  Denied. 

Louis  Octave  Hacker  and  Foster,  Milling* 
Godcbaux  A  Sanders,  for  xelator.  Bnrke  A 
Burke,  for  respondents. 

PROVOSTr,  J.  Plaintiff,  whose  lands  are 
enclaved  by  those  of  defendant,  sued  for  a 
right  of  passage  ov^  tbe  land  of  defendant 
to  the  publir  road.  He  prayed  that  he  have 
Judgment  locating  this  road,  and  condemning 
defendant  to  grant  him  the  same,  and  trans- 
ferring to  him  all  necessary  righto,  title,  and 
Interest  to  the  space  of  land  occupied  by  tbe 
same,  and  fixing  the  amount  he  sboold  bare 
to  pay  to  defendant  The  district  court  re- 
jected his  demand.  On  appeal  the  Court  of 
Appeal  reversed  the  Judgment  of  the  district 
court  gave  him  Judgment  and  remanded  the 
case  to  the  dlalrict  court  for  the  fixing  of 
the  amount  to  he  paid  defendant  Defendant 
then  filed  an  exception  to  the  Jurisdiction  of 
tbe  court  ratlone  materlse,  on  the  groands, 
first  that  Jurisdiction  of  the  subject-matter 
of  the  suit  was  confided  by  law  to  the  police 
Jury,  and  that  the  police  Jury  alone  had  Ju- 
risdiction of  It:  second,  that  the  amount  In- 
volved was  below  the  Jurisdiction  of  tbe 
court  Tbe  district  Judge  overruled  tbe  ex- 
ception, assigning  as  bis  reason  that  be  conld 
not  refuse  to  obey  the  decree  of  tbe  superior 
court  which  gave  him  directions  In  tbe 
premises,  and  that  beatdea,  tbe  act  of  the 
liegialature  giving  to  the  police  Jury  Juris- 
diction of  the  subject-matter  of  the  suit  is 
unconstitutional,  in  that  "It  seeks  to  deprive 
the  Judiciary  of  the  functions  given  to  It 
of  determining  between  man  and  man  as  to 
tbe  legality  of  their  clalma,  tlties,  and  de- 
mauda,  and  transfers  to  other  agen<dea  tbe 
determination  thereof."  The  d^endant  baa 
applied  to  this  cotirt  for  writs  of  prohibition 
to  the  Judge  and  the  plaintiff,  restraining 
them  from  proceeding  further  In  the  cause. 

Defendant  argues  that  articles  699  and  700 
of  the  Civil  Code,  upon  which  plalntlfTs  suit 
is  fotmded,  have  been  repealed  by  Act  No. 
04,  p.  88.  of  1896;  that  a  passage  acroas  a 
neighbor's  land  cannot  now  be  obtained,  ex- 
cept under  and  1^  vlrtne  of  tiie  provialtMw 
of  this  Act  No.  64;  and  that  by  this  act 
the  Jurisdiction  to  determine  wheUiar  a  paa 
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aatB  iball  be  gtnot  and  wbat  shall  be  paid 
for  it;  la  taken  away  ftom  tbe  courtB»  and 
confided  exdnalvely  to  tbe  police  jury.  All 
tbls  may  be  true,  bat  U  not  defendant  too 
late  In  raising  the  question  after  plaintiff 
has  obtained  a  final  Jodgment  upon  his 
demand?  Granting  tbat  plaintlfC  has  aaked  a 
thing  nnder  and  b7  Tlrtoe  of  a  lav  tbat  has 
been  repealed,  and  that  the  court  has  grant' 
ed  him  somethinK  to  whldi  be  was  thus 
mtitled,  is  tbe  Jadgment  any  tbe  lees  for 
tbat  reason  his  property,  or  may  we  review 
this  Judgment  of  the  Court  of  Appeal  bj 
means  of  a  wilt  addressed  to  the  district 
court?  Let  us  anppose  that,  instead  of  con- 
tenttng  himself  vltti  the  modest  demand  of 
a  road,  plaintiff  bad  demanded  defendant's 
entire  plantation,  basing  bis  demand  upon 
some  alleged  right  on  tbe  part  of  one  neigh- 
bor to  expropriate  his  ne^bor's  entire  plan- 
tation upon  making  due  compensation  there- 
for, and  that  the  court  had  sanctioned  tlie 
demand;  could  this  court  review  the  Judg- 
ment In  the  manner  here  attempted?  It 
might  be  an  outrageous  Judgment  bnt  can 
outimgeoos  judgments  of  the  appellate  courts 
be  reviewed  by  means  of  writs  of  problbl- 
tlon  to  tbe  Judges  of  Qie  trial  courts?  We 
imagine  not 

No  doubt  a  Judgment  coram  non  Judlce 
may  by  appropriate  writ  be  arrested  at  any 
stage  of  tbe  proeeedlnga,  bnt  was  tide  Judg- 
ment of  the  Court  of  Aroeal  of  that  char- 
acter? Tbe  demand  was  that  defendant 
be  reanlred  to  surr^der  a  given  portion  of 
bis  land,  and  receive  in  return  tbeiefor  a 
sum  to  be  fixed  1^  tbe  court  Periups  the 
demand  was  one  which  could  be  l^Uy  form- 
Qlated  only  before  the  poUce  Jury,  and  which 
before  the  district  court  was  utterly  unfound- 
ed in  law;  but,  such  as  it  was.  It  vras  one 
of  which,  provided  the  amount  Involved  was 
nxfficlent  the  district  court  and  ttie  Ckrart 
of  Appeal  most  assuredly  had  Jurisdiction. 

Waa  the  amount  involved  aufflclent  to 
confer  Jurisdiction  on  tbe  court?  Defendant 
■ays  tiiere  no  allegation  of  value,  and 
that  flie  only  pnxtf  of  value  is  the  testimony 
of  one  witness  to  tbe  effect  that  the  Ave 
acns  of  land  te  be  taken  are  worth  $S  per 
a'cn^  which  would  make  a  total  of  916, 
-whereas  tbe  amount  really  involved  can  be 
sihown  to  exceed  f2,<N)0.  In  tiie  absence  of 
■ny  motion  to  dismiss  for  want  of  Jualdlc- 
tlon  ratione  matwUe,  tbe  court  waa  Justified 
In  assuming  that  tlie  value  of  five  acres 
of  land,  to  be  taken  for  the  pntposes  of  an 
ordinary  plantation  road,  did  not  exceed  |2,- 
000,  even  witii  the  addition  of  any  probable 
damages  to  defendant's  plantation.  The 
oonrt  was  also  Justified  In  supposing  that  the 
expropriation  of  a  road  ml^t  well  Involve 
more  than  $100.  By  appealing  to  tiie  Court 
of  Appeal  tbe  plaintiff  practically  admitted 
that  tbe  defendant  was  entitled  to  more 
tban  tbe  amount  of  tiie  lower  Jurisdiction 
of  the  court;  and,  on  tbe  other  band,  de- 
fendant by  not  exerting  to  tbe  Jurisdiction 


of  tbe  court  ratione  materin,  practteally  ad- 
mitted that  tiie  amount  plaintiff  should  be 
required  to  pay  for  the  road  did  not  exceed 
the  upper  limit  of  the  court's  Jurisdiction. 
Although  a  court  should  not  entertain  Jiula- 
diction  in  a  case  where  It  has  none,  yet  It 
need  not  be  flnic^  about  it  If  It  apparently 
has  Jurisdiction,  and  no  one  objects,  it  may 
entertain  Jurisdiction;  and  after  final  Judg- 
ment it  will  be  too  late  to  institute  an  in- 
quiry into  the  questim  of  value.  In  tbe 
presoit  case  tbe  amount  Involved  was  ap- 
parentiy  suflldent  to  confer  JurisdlcUm,  and 
even  now  notiiing  shows  tiiat  it  was  not 

"Only  when  It  is  made  evident  that  juris- 
diction has  been  Ill^lly  asBumed,  this  court 
wDI  totovose  Ita  prohibitive  autbority*" 
Coltharp  V.  Holmes,  4S  La.  Ann.  1186^  10 
Sontii.  172. 

Tbe  rule  nltf  Is  disdiarged,  and  tbe  appli- 
cation  for  ^hlbltton  Is  denied,  at  the  coat 
of  tiie  relator. 

On  Rehearing. 

(Jan.  4.  1904.) 

NI0HOLL8,  a  J.  George  D'Albor  filed  a 
petition  in  the  district  court  for  the  parish 
of  Iberia,  In  which  ha  alleged  that  be  was 
tbe  owner  of  certain  tracts  of  land,  which 
be  described;  that  tbey  iren  fit  and  useful 
for  agricultural  and  gradi^  purposes,  and 
really  formed  part  of  a  plantation  bdonglng 
to  him,  which  he  also  described,  and  avwred 
to  be  shown  by  a  plat  and  sketeh  annexed 
to  Ills  petition,  and  that  tbe  former  tracta 
were  surrounded  by  lands  of  tbe  present  re- 
lator, John  B.  Lewis,  and  there  was  no  iray 
1^  wUdi  be  could  have  aceeas  to  tbe  same 
from  any  public  road  withto  bis  reach;  tiiat 
be  was  entitled  to  a  right  of  passage  across 
the  lands  of  Lewis  to  go  to  and  from  said 
landa,  in  a  manner  which  be  set  ont  as  be- 
ing tigbt  and  proper.  He  alleged  tiiat  he 
had  requested  Lewis  to  accord  him  the  right 
of  passage  required,  and  offered  to  pay  bim 
vrtiat  was  fit  and  jnoper,  but  he  refused  to 
accede  thereto,  and  be  was  forced  to  have 
reconree  to  Judicial  proceedings  to  obtain 
the  ssme. 

He  prayed  that  Lewis  be  cited,  and  tbat 
there  be  Judgment  ordering  him  to  grant  the 
right  of  way  as  set  forth,  and  setting  oat 
and  defining  said  right  of  way,  and  trans- 
ferring all  right  titie,  and  Interest  thereto 
to  the  fullest  extent  allowed  by  law,  upon 
tbe  payment  to  him  of  such  sum  as  m^t 
be  fixed  and  determined  as  proper  compen- 
eatitm  thOTtfor. 

Lewis  filed  a  graeial  dcolal,  and  the  case 
wait  to  trial  upon  evidence  adduced. 

Tbe  district  court  rendered  Judgment  in 
which,  redtliq;  that  the  law  and  the  evi- 
dence being  favorable  to  the  defendant  and 
against  the  platotiff,  (George  D'Albor,  he  fail- 
ing to  make  out  his  case,  it  was  by  reason 
thereof  adjn^^ed  and  decreed  that  plaintiff's 
suit  be  dismissed  as  of  nonsuit 
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The  plaintiff,  IVAlbpr,  appealed  to  the 
Coort  of  Appeal. 

That  court  reTereed  the  Judgment  of  the 
district  court,  and  rendered  Judgment  In  fa- 
vor of  the  plaintiff  against  the  defendant, 
decreeing  him  entitled  to  a  right  of  passage 
over  the  estate  of  the  defendant  along  cer- 
tain red,  dotted  lines,  as  Indicated  on  the 
map  filed  In  the  record,  and  furttier  ordering 
that  the  case  be  remanded  to  the  district 
court  to  determine  the  amount  of  Indemnlfl- 
cation  to  which  defendant  might  be  entitled 
for  the  damage  caused  him  according  to  law. 

When  the  cause  returned  to  the  district 
court,  the  defendant  Lewis  filed  an  excep- 
tion that  that  court  was  without  original  Ju- 
risdiction ratlone  matetlse  to  hear  and  de- 
termine the  issues  raised  In  the  suit,  or  to 
assess  damages  as  ordered  by  the  Judgment 
of  the  Court  of  Appeal,  as  Act  No.  64,  p.  88, 
of  the  Acts  of  the  Legislature  for  the  year 
1896,  provides  the  mode  and  manner  of  as- 
sessing damages  in  securing  rights  of  way, 
etc.,  and  the  court  therefore  bad  no  original 
Ja^sdlctlon  whatever  to  hear  and  determine 
this  controversy,  and  the  Court  of  Appeal 
was  without  Jurisdiction  to  render  the  Judg- 
ment herein,  or  order  the  district  court  to 
try  said  issue.  He  prayed  that  the  action 
be  dismissed  for  want  of  original  Jurisdic- 
tion ratlone  materise. 

The  district  court  overmled  the  exertion, 
aaslgning  no  written  reasona  The  present 
application  for  writs  of  certiorari  and  prohlbl* 
tion  followed. 

In  this  application  relator  avers,  among 
other  matters  of  complaint,  that  there  was 
no  allegation  In  the  petition  of  plaintiffs  to 
the  effect  that  the  matter  bad  been  submit* 
ted  to  the  police  Jury,  or  that  tlie  amount  in 
dispute,  or  the  fund  to  be  distributed,  ex- 
ceeded the  sum  of  $100  and  was  less  than 
$2,000;  that  there  was  no  evidence  In  the 
record  whatever  to  show  that  the  amount  in 
dispute  or  the  fund  to  be  distributed  exceed- 
ed the  sum  of  $100,  and  for  these  reasons 
the  Court  of  Appeal  had  no  Jurisdiction  to 
hear  and  determine  the  cause,  and  its  Judg- 
ment was  an  absolute  nullity,  and  should 
not  in  any  manner  be  enforced;  that  he  pro- 
posed to  Institute  a  suit  for  the  annulment 
of  said  Judgment,  and  to  permit  the  district 
court  to  proceed  to  enforce  Its  execution 
would  be  to  cause  him  to  suffer  great  and 
Irreparable  damage  and  injury,  cause  him 
to  be  deprived  of  the  property  without  due 
process  of  law,  and  to  take  liis  private  prop- 
erty and  give  It  to  another  without  Just 
compensation  and  without  right 

The  district  court  was  ordered  to  send  up 
the  record  of  the  case,  and  to  show  cause  why 
the  writs  asked  for  should  not  issue.  The  rec- 
ord was  sent  up,  and  the  district  Judge,  aft- 
er reciting  what  had  previously  occurred, 
and  that  the  Judgment  of  nonsuit  rendered 
by  the  district  court  had  been  reversed  by 
the  Court  of  Appeal  and  remanded,  with 
specific  instructions,  averred  that  the  district 


Judge  was  bound  to  assume  that  the  Court 
of  A[^eal  bad  taken  proper  cognizance  of 
the  Jurisdictional  Issue,  and  it  was  not  the 
province  of  the  district  Judge  to  refuse  to 
give  due  obedience  to  the  decree  of  a  su- 
perior court,  especially  when  its  proceedings 
were  not  before  the  court;  that,  if  any  writ 
should  issue  in  the  premises,  It  should  have 
been  to  the  Court  of  Appeal,  and,  as  long 
as  Its  decree  stood.  It  had  to  be  obeyed  by 
the  district  court 

That,  in  so  far  as  concerns  the  allegation 
of  the  relator,  tiiat  the  district  court  was 
divested  of  authority  because  Act  No.  64,  p. 
88,  of  1896,  repealed  articles  699  and  700  of 
the  Civil  Code.  Respondent  averred  that 
said  act  was  onconatltutional,  In  that  It 
sought  to  deprive  the  Judiciary  of  the  fnnc- 
tlons  given  to  It  of  determining  between 
man  and  man  as  to  the  legality  of  their 
claims,  titles,  and  demands,  and  to  transfer 
the  determination  thereof  to  other  agencies. 

OplUtOB. 

The  authority  of  the  Court  of  Appeal  to 
have  entertained  the  appeal  taken  to  it  In 
the  matter  of  the  suit  of  D'AJbor  against 
Lewis  la  not  properly  presented  to  as  for 
adjudlcatiqn  In  the  exercise  of  our  supervis- 
ory powers  in  a  proceeding  directed  against 
the  district  court  If  relator  was  entitled  to 
the  exercise  of.  such  jurisdiction  at  all  by 
this  court,  he  should  have  applied  for  a  writ 
of  certiorari  directed  to  the  Court  of  Appeal, 
not  to  the  district  court  The  district  court 
acted  correctly  in  declining  to  itself  ques- 
tion the  Jurisdiction  of  Its  own  appellate 
court  We  decline  to  consider  the  present 
application  In  so  far  as  It  seeks  to  have 
this  court  review,  under  its  supervisory  pow- 
ers^  the  overruling  by  the  dtatrict  coiirt  of 
relator's  exception  to  Its  original  Jurisdiction 
on  the  ground  assigned,  that  the  provlslona 
of  Act  No.  54,  p.  88,  of  1896,  provided  the 
only  mode  and  manner  of  assessing  dama- 
ges in  securing  rights  of  way,  etc.,  tbrough 
proceedings  before  the  police  Jury.  The  dis- 
trict court.  In  overruling  that  exception,  as- 
signed no  written  reasons.  As  that  court,  In 
the  present  proceedings,  urges  the  unconsti- 
tutionality of  that  act  we  presume  Its  ac- 
tion was  based  tq>on  that  view  of  the  situ- 
ation. If  that  was  in  fact  the  ground  of  Its 
action,  relator's  remedy  was  by  appeal,  not 
by  certiorari  and  prohlbitiou.  We  have  no 
doubt  the  district  Judge  will,  on  appUcatloD 
by  relator  to  him,  assign  in  detail  and  in 
writing  his  reasons  for  overruling  the  plea 
to  the  original  Jurisdiction,  or  assign  the 
same  In  the  final  Judgment,  which  he  will 
still  have  an  opportunity  for  testing  by  ap- 
I)eal.  As  to  the  constitutionality  of  the  law 
of  1896,  in  declining  to  pass  upon  that  ques- 
tion in  the  present  proceeding,  we  reserve  to 
the  relator  any  rights  It  may  have  to  do  so 
in  the  future.  We  may  say  incidentally  that 
the  district  court  unquestionably  bad  jcris- 
diction  over  the  suit,  In  ao  far  aa  tbe  value 
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of  the  matter  In  dlsimta  miB  ctntcemed. 
The  district  court  bu  jorlsdictloii,  under  ar- 
ticle 109  of  the  Conatitatioii  of  1898,  **in  all 
otba  cases  when  no  vpedflc  amoiuit  la  In 

contest" 

We  see  no  reascm  for  altering  the  Judg- 
mmt  we  have  heretofore  rendered  in  tb^ 
caae,  and  the  same  Is  decreed  to  remain  ta 
full  force  and  effects  under  reeerratlon  of 
any  other  rights  or  remedlea  which  he  may 
have  In  the  premiaea. 

No.  14,«S8. 

BAOLE7  T.  ROSB  HILL  SUGAR  CO.  et  tL 
(finpremt  Ooort  of  LoQlsiaoa.  June  22,  1003.) 

▼miDOR  AND  PURCHASER-CONTRACT  OF  8ALB 
— DraCRIPTION  OP  PROPBaiTT— PAROL  EVI- 
DENCS-AALE  Or  PXJhNTATION— FENCES. 

1.  The  terms  and  conditioos  of  the  alieoatlon 
of  real  proper^  are  sasceptlble  of  all  the  mod- 
Iflcatfonn  walcn  the  will  of  the  paitlea  can  sng- 

except  aneh  as  are  fOrbiddea  by  law  (CIt. 
Code,  arta.  1764,  201%,  and  coarts  are  bonnd  to 
enforce  tbem  as  made.  They  caoDot  widen  or 
restrain  the  terms  and  condittons  of  a  contract 
baeauBa  they  m^  be  ot  umaaal  charactw  aid 
a^arently  unreaaonabla. 

2.  Where,  in  an  act  of  sale,  the  property  Is 
deacribed  as  a  "certain  augnr  plantation  ml- 
nntely  described,  together  witit  all  the  boild- 
inga  and  appartenancea  thereof  and  thereunto 
la  any  manner  appertainins,"  but  in  a  later 
danse  it  is  declared  that  the  "appurtenances 
Inclnded  In  and  covered  hr  tbts  sale  are  the 
ditfereat  Items  mentioned  io  the  annexed  list 
marked  'A,*  which  is  made  a  part  of  this  act^" 
the  coart  is  without  authority  to  ignore  this 
clause  and  list,  and  must  i^ve  them  effect  when 
the  appurtenances  and  imprOTements  which 
were  to  be  indnded  In  the  sale  are  expressly 
and  specially  enumerated  In  the  Mat  attached 
to  the  act  of  sale.  Others  are  excluded,  except 
in  so  far  as,  from  the  terms  of  the  Hat  itself, 
parttcniar  objects  or  articles  conid  be  shown  to 
fall  tbereonder. 

8.  If  a  partioular  object  Is  found  mentioned 
in  the  list  aa  one  of  the  improvements  convey- 
ed, the  purchaser  is  anthonzed  to  eatabliah  by 
-puol  ttiat  certain  articles  were  necessary  and 
proper  to  give  comtdeteness  to  that  object  So^ 
also,  where  the  expression  etc.— et  cetera— is 
found  in  one  part  of  the  list  In  describing  the 
ImprovemeotB  covered,  he  is  authorized  to  show 
that  certain  artidea  or  objects  fall  under  that 
term  as  used  and  in  the  place  It  waa  as«3. 

4.  Parol  evidence  Is  not  admissible  against 
or  beyond  what  Is  contained  in  vrrltten  con- 
tracts, nor  on  what  may  have  bean  aaid  be- 
fore, pt  the  time  of  mikins  them,  or  siace,  but 
it  ia  admissible  to  ascertam  the  nature  of  the 
subject  to  which  the  instrameat  refers.  Bay- 
ley  T.  Denny,  26  Ia.  Ann.  257. 

On  Rehearing. 

B.  Where  a  plantation  Is  sold,  together  with 
the  appurtenances  thereto  belonxing,  and  in 
the  act  it  is  stated  that  the  appurtenances  in- 
cluded In  the  sale  are  mentioned  in  a  list  an- 
nexed to  the  act,  and  this  list  does  not  include 
the  fencing  on  tiie  iriaBtatlon,  tiie  feudag  pass- 
as  nevertheless  witB  the  land;  the  fencea  of  a 
plantation  being  part  and  parcel  thei;^f,  and 
necesfiarily  passing  with  it.  unless  the  contrary 
ia  declared  fn  plain  terms. 

(Syllabus  by  the  Court.) 

Appeal  from  Seventeenth  ludidal  District 
Court,  Parish  of  Vermilion;  Minos  T.  Gwdy, 
Jr.,  Jtidpe. 
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Action  by  John  J.  Bagley  against  the  Rose 
Hill  Sugar  Company  «nd  others.  Judgment 
for  plaintiff,  and  defendants  «ppeaL  Modi- 
fled. 

Sanndera  ft  Gnrle?,  for  appellanta.  8,  P. 
Watts,  P.  8.  Gldlersk  and  Clegs  &  Quintero, 
for  appellee 

Btatement  of  the  Caa& 

NICHOLLS,  C.  J.  On  tbe  25th  of  May, 
1901,  by  act  before  George  W.  Summers,  no- 
tary public  in  and  for  the  parish  of  Termil- 
lon,  Mrs.  Elizabeth  Cluney,  wife  of  Martin 
Bagley,  authorized  by  her  husband,  and  John 
J.  Bagley,  represented  by  his  attorney  In 
fact,  Martin  Bagley,  sold  to  the  Rose  Hill 
Sugar  Company,  a  corporation  represented  In 
said  act  by  Ita  attorney  in  foct  and  general 
manager,  Joseph  B.  ChaflCe,  a  cwtaln  sugar 
plantation  declared  In  the  act  to  be  situated 
in  said  parish,  on  tbe  east  bank  of  the  Bayou 
Yermllion.  "blether  with  all  the  hnlldlngs 
and  Improvementa  thereon,  and  all  tbe  rights* 
ways,  aerrltndes,  prescriptions,  privileges, 
and  appurtenances  thereof  and  thereunto  in 
any  manner  appertaining,  and  more  particu- 
larly described"  as  set  out  In  the  act  After 
giving  particular  descriptions  of  different 
tracta  of  land,  the  act  recited  that  "all  the 
above-described  lands  are  embraced  and  in- 
cluded in  the  lines  of  surrey  made  of  the 
Ramsey  Plantation  by  Romalne  Frances,  sur- 
veyor, as  shown  by  plat  to  be  hereto  annex- 
ed," and  vendors  declared  that  'It  was  their 
Intention  and  purpose  to  convey  in  this  deed 
all  tbe  land  described  and  comprised  In  said 
plat  The  appurtenances  Included  in  and 
covered  by  this  sale  are  the  different  Itema 
mentioned  In  tbe  annexed  list  marked  Ex- 
hibit 'A,*  which  la  made  a  part  of  this  act" 

After  this  act  of  sale  was  executed,  dif- 
ferences arose  between  the  vendors  and  ven- 
dees as  to  wbat  property  (other  than  the 
lands  themselves)  was  covered  by  tbe  sale. 
Vendees  Insisted  that  the  list  annexed  to  the 
act  was  merely  designed  to  give  a  general 
description  of  the  things  upon  the  property 
sold,  and  not  for  the  purpose  of  exdudli^ 
from  the  sale  all  artlctes  not  spedflcally  enu- 
merated therein. 

The  act  of  sale  was  the  culmluatlou  of  ne- 
gotiations which  had  been  carried  on  before 
for  a  Twy  conedderable  time  between  Mar- 
tin Bagley,  acting  for  the  owners  of  the  prop- 
erty, and  I.  Hechllnger,  pre^dent  of  the  Rose 
Hill  Sugar  Comjitany,  looking  to  a  sale  to  the 
company.  Bagley  had  made  a  number  of 
visits  to  New  Orleans  for  that  pnrposa  At 
bis  interview  with  Hechllnger  he  presented 
to  him  the  following  writing: 

**DeScrlptIon  of  Ramsey  Plantation  and  Im- 
provements. 

"Ramsey  Plantation  la  situated  on  the  left 
bank  of  Vermilion  river,  five  miles  below 
Abbeville,  the  county  seat  of  Vermilion  par- 
ish, JjL,  and  conslats  of  l^Sa  atpento  of  land. 
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600  of  iv1il«h  Is  !n  enltlTatioii.  there  bdng 
ISO  atpents  of  plant  cute,  ISO  aipents  of 
stubble^  balance  In  corn;  ths  remaining  ar> 
pentage  la  hli^,  well-wooded,  and  •nsceptl- 

ble  of  cnltivation: 

1186  aments  at  f40.00. ....... ...  «  47,440  00 

Improvementa, 
One  frame  enaar  house  or  factory. 
One  4'  0"  and  6'  mill  (0  rollers), 
One  engine  18"z48".   Engine  new, 

mills  doable  geared,  gearing  new. 
Five  60"  boilers  24'  long  6'  riveted 

tubes. 

2  in  coal  borner 
8  in  baraBse  burner. 
4  Iron  clariflerB  3"  copper  tubei, 

each  1,100  gallon  capacity. 
8  6'  6"  copper  evaporatora. 
1-500  square  feet  niter  preoa. 
Two  latest  improved  H«pworth  cen- 

trifogals. 
6  large  syrup  tank*. 
150  sugar  wagons. 
The  necessary  juice,  syrup,  boiler 

feed  and  molasses  pumps. 
One  7'  4"  dry  vacuum  pan,  pumps* 

etc. 

One  Baldwin  angar  shaker,  eleva* 

tors,  conveyers,  etc. 
Estimated  to  be  worth   40,000  00 

Sngar  ftwtory  and  ontflt  valued  at  $  87,440  00 

8/2  miles  of  3  ft  gange  railroad, 
16'  &  20*  steel,  valned  at  92,600 

per  mile   11,250  00 

46  railroad  cars  at  f 50.00   2,300  00 

18  mules  (young)  at  9150   2,700  00 

One  dwelling  house   3,500  00 

IS  double  cabins   1,800  00 

4  tenant  bouses   1,000  00 

One  store  building  40x48   1,000  00 

4  bams  and  staUes  to  hold  4,000 
bbls.  of  com,  and  to  stable  80 
mules  for  plantation  and  tenants  1,500  00 
Boarding  house,  sleeping  honae,  of- 
fice, cooper  shop,  two  plantation 
scales,  carta,  plows,  cultivators, 
hoes,  gear*  etc   1,200  00 

9113,680  00 

"1  wIU  accept  940.000.00  for  the  above 
pn^rty  under  the  conditions  of  taking  or 
giving  97.50  per  arpent  for  stnbble  and  910.00 
pa  arpent  for  plant  cane,  for  shortage  or 
over  aa  above  apedfled  on  cane.  Thla  propo- 
sition left  open  until  April  8/1901  to  EU 
Wise  cx  asalgna. 

"[Sd.]  7.  Martin  Bagley,  Agent 
**Mcfa.  29/1901. 
"Witness: 
"8.  W.  Bronssard, 
••Geo.  W.  Siunmers." 

On  tbe  2lBt  of  Maj,  1001,  Uie  foHowtng  In- 
stnunoit  was  executed : 

"New  Orleans,  May  21.  lOOL 

*^Tbe  Bose  Hill  Si^ar  Company  agrees  and 
hereby  binds  itself  to  boy  tbe  'Bamsey'  Plan- 
tation, in  Yermlllon  parish,  Louisiana,  tram 
Mrs.  Martin  Bagley  and  John  J.  Bagley,  tesh 
resented  by  Bfartln  Bailey,  agent  for  forty- 
three  tbooaand  dollars  (43,000.00)  with  all 
the  eqnlpmrat  and  ajvnrte^nces  tiiereof  aa 
described  in  the  otter  to  sell  said  plantation, 
of  Aite  May  4,  1901,  attadied  hereto;  said 
TOidors  are  also  to  transfert  as  a  part  ot 


said  plantation,  all  rights  of  way  fi>r  Uie 
tramway  aa  now  built  or  projected;  and  ssld 
vendors  are  also,  as  a  part  of  this  agreement 
*-)  transfw  to  the  Bose  Hill  Sugar  Company 
the  mortgage  note  of  Michaels  &  Orosnefdcer, 
end  to  take  therefor  the  note  Of  the  Bose 
Hill  Sugar  Company  for  tbe  same  amount 
payable  March  ^  1901,  with  8%  per  annum 
Intoest  until  paid,  with  said  two  notes  as 
collateral  security. 

"The  said  vendors  are  to  deliver  said  pn^ 
erty  clear  of  all  encumbrances,  and  the  price 
la  to  be  used,  so  far  as  may  be  needed,  to 
pay  off  all  existing  encumbrances  Inacribed 
against  the  plantation;  (exc^t  Uie  Incum- 
brances recorded  toe  tract  of  43  acres  stand* 
Ing  to  the  name  of  MarUn  Bagley). 

"Tbe  price  of  forty-three  thousand  dollars 
^43,000.00)  Is  to  be  paid  as  ftdloira:— 

'•1st— The  purchaser  assumes,  to  the  ex- 
oneration of  the  vendors,  the  encnmbranoes 
amounting  to  twenty-^bt  thousand  one  hun- 
dred and  forty-tour  dollars  and  ton  cents 
(928,144.10)— shown  on  the  annexed  paper 

marked  Eixhlblt  .  2nd— !nie  purchasers 

deposit  in  caab  at  tbe  time  of  signing  this 
act  the  sum  ot  914,86S.O0  (maUng.  with  tbe 
928,144.10  assumed,  the  sum  of  943,000)  wtOi 
William  Qrant  Esq.,  which  he  is  to  disburse^ 
first  by  taking  up  all  the  mcnmbrancea  re- 
corded against  the  plantation  b^ond  those 
inclo^  in  said  EzbiUt  T  (excq>t  inscrip- 
tions  of  Judgments  to  the  name  of  Martto 
Bagley);  and  the  balance,  after  paying  and 
discharging  said  encumbrance^  Is  to  be  paid 
over  to  the  said  vendors  as  soon  as  they  shall 
prodoce  evidence  ot  Qie  dtecbarge  <tf  all  flie 
encnmbranoes  appearing  on  the  mortgi^  cer- 
tificate of  date  May  IStli.  1001,  except  those 
assumed  by  the  vendees,  amounting  to  $28^- 
144.1<^  and  except  the  judgmento  agiUinst 
Martto  Bagley. 

**And  the  aaid  William  Grant  is  also  to  de- 
duct from  the  said  sum  deposited  with  him 
the  amount  doe  for  taxes,  with  toteiest  and 
penalties,  for  the  year  1900,  and  the  costs 
and  expenses  of  every  kind  Incurred  to  the 
pending  suit  of  Woodward  Wight  &  Com- 
pany, Ltd.,  against  David  Scally,  wbereto  tbe 
aaid  plantatl<m  is  now  advertised  to  be  sold 
by  the  sheriff  of  YermUllon  pariah  on  May 
25th.  1901. 

*^The  purchasers  are  to  pay  all  taxes  fcv  the 
year  1901  and  to  assume  and  to  pay  Wood- 
ward Wight  ft  Company,  L^  all  plantatloD 
expenses  Incurred  since  May  1st  1901. 
"Martin  Bagley,  Agent 
"John  J.  Bagley. 
"Mrs.  Ellaabetb  OInney  Bag^. 

"Witness: 

"Joe  B.  Cbaffe.* 

*^tote  of  Louisiana,  Parish  of  Orleans— 
Before  me,  the  undenigned  authority,  po^ 
sonally  came  and  appeared  Joe  B.  CSiaffe^ 
to  me  well  known,  who,  being  duly  sworn 
by  me,  deposes  and  says  that  he  was  present 
at  the  time  the  various  parties  whose  slgua- 
tores  are  attached  to  tiie  foregoing  tostm- 
ment  signed  the  same,  and  that  all  the  par- 
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ties  Blgnlns  Bald  agreement  did  M  of  tiielr 
own  free  will  and  accord. 

"Joe  B.  Ctaaffe. 

"Sworn  to  and  tmbscrlbed  before  me  this 
22nd  day  at  May,  1901. 

"Fred  O.  Marx,  Not  Pub." 

The  copy  of  tbla  act  fonnd  In  tbe  tran- 
script does  not  contain  tbe  name  Ot  Hech- 
linger,  president  of  the  Rose  Hill  Sugar  Com- 
pany, but  it  la  admitted  that  bis  name  was 
attached  to  It. 

On  tbe  day  of  tbe  execution  of  tluit  act  a 
special  meeting  of  tbe  board  of  directors  of 
the  Roee  Hill  Sugar  Company  took  place  "to 
consider  the  purchase  of  the  'Ramsey  Plan- 
tatlon,'  In  Vermllltm  pariah,  for  the  price  ot 
forty-three  thousand  dollars."  After  discus* 
slon,  a  resolution  was  nnanlmonsly  adopted 
authorizing  and  directing  the  president  to 
purchase  the  Ramsey  Plantation,  Vermilion 
pariah,  La.,  from  Mrs.  Bagley  and  others, 
for  tbe  price  of  forty-three  thousand  dollars, 
and  on  such  terms  and  conditions  as  be  may 
deem  best;  and  authorizing  him,  should  he 
be  unable  to  be  present  at  the  signing  of 
the  necessary  deeds  of  sale  for  tbs  purchase 
of  the  plantation,  to  authorise  and  empower 
tbe  general  manager  of  the  compai^,  Joe  B. 
ChafFe,  to  sign  the  necessary  deeds  and  docu- 
ments accepting  the  sale,  and  to  accept  de- 
livery of  the  property. 

Tbe  act  of  sale  was,  as  heretofore  stated, 
executed,  Chaffe  signing  the  act  of  purchase 
under  a  power  of  attorney  from  HediUnger. 

After  the  execution  of  the  sale  the  plain- 
tiff claimed  that  he  waa  the  owner  of  cer- 
tain property  which  he  declared  was  on  the 
Ramsey  Plantation  and  waa  not  Included  In 
the  sale. 

The  lonperty  so  claimed  la  contained  In  « 
list  which  la  annexed  to  the  petition  of  the 
plaintiff  In  this  case,  and  Is  aa  follows: 

1  eentrlfogal  mgtne    9  260  00 

8  4  ft  rollers  and  housing  for  some. .  2B0  00 

1  fiy  wheel  spider   100  00 

2  bed  plates  for  said  mill. ...  *   150  00 

1  hob  for  spur  wheel   100  00 

1  aoglne  12x48  with  main  shaft   150  00 

4  oM  bdlers  42  ln.x28  ft  and  mud 

drum    300  00 

2  pieces  of  mill  timber  8x16x20. ...  10  00 
1  piece  3  inch  steam  pipe  lor  engine  16  00 

1  box  of  asbestos  coTering   6  00 

1  Jack-screw  and  box  of  jupe  tools. ...  20  00 

1  platform  scales.... 4   75  00 

8  wheel-barrows   6  00 

1  locomotive  boiler   250  00 

2%  doKen  boiler  tUes   10  00 

1  boiler  front   10  00 

6  cistern   165  00 

1  cane  derrick  at  end  of  tram  in  Prai- 
rie Orelg    26  00 

100  acres  wire  and  plaok  (combloed) 

feoce    800  00 

82  acres  of  wire  fence  at  «2.60   213  20 

1  ean^oge  bouse   20  00 

1  blow-«Dgbw   800  00 

5  new  rates   15  00 

IM.  of  old  Iron  and  loose  lumber. ...  100  00 

A  box  of  bees   25  00 

1  sugar  mixer   600  00 

3  blow-op  tanks   300  00 

266  panels  of  picket  fence   215  00 

SOO  new  cjpnss  posts   15  00 

H448  20 


The  defendant  contesting  plalntllTs  clalma 
and  pretensions,  be  instituted  the  present 
suit  for  the  recovery  of  the  property,  and  In 
default  of  delivery  that  tbe  defendant  be 
condemned  to  pay  him  the  value  of  tlie 
property  and  damages.  The  propoty  claimed 
was,  on  plelntUTs  ^yer,  aeQuestered,  but 
subsequently  bonded  by  the  defendant 

In  plalnttfTs  petition  it  li  averred  that  at 
the  time  ot  the  sale  it  was  expressly  under^ 
stood  and  agreed  that  the  property  claimed 
was  reserved  to  him.  ^e  contentions  ot  the 
defendants  are  detailed  fully  in  the  answer 
which  they  filed.  After  pleading  a  general 
denial,  aa  their  version  ot  the  situation,  they 
avored  that  the  Ramsey  Plantation,  in  Ya> 
mlUon  pariah,  mentioned  In  the  petition,  be- 
longed to  Mm.  Bllzabeth  dnney,  second  wife 
of  Martin  Bagley,  and  John  J.  Bagley,  son 
of  Martin  Bagley  and  of  the  first  wife  ot 
BCartln  Bagley;  that  Martin  Bagley,  tbe  hus- 
band of  the  said  Mrs.  Bagley  and  the  £st3ier 
of  the  said  John  J.  Bagley,  was  the  agent 
representing  the  said  owners,  and  managing 
and  running  the  said  plantation,  and  vested 
with  fun  powers  by  them  to  sell  the  said 
plantation,  or  to  make  such  other  disposition 
of  it  as,  in  tdfl  discretion,  he  should  deem 
proper.  That  aaid  plantation  bad  at  one  time 
belonged  to  one  David  Scally,  who  sold  the 
same  to  Mrs.  Martin  Bagley,  she  assuming 
the  vendor's  and  mortgage  notes,  binding 
tbe  said  plantation,  given  by  David  Scally; 
that  tbe  vendor's  and  mortgage  notes  Unding 
the  said  plantation  became  the  property  of 
Woodward,  Wight  ft  Co.,  Umlted,  and  the 
same  not  having  been  paid,  Woodwud,  W^t 
ft  Co.,  limited,  instituted  ivoceedlnga  In  ex- 
ecutoiT  process  to  cause  tbe  said  plantation 
to  be  seised  and  sold,  and  under  said  pro- 
oeedinga  tbe  Mentation  was  seized  and  ad- 
verttaed  to  be  sold  on  May  25.  1901,  by  tbe 
sheriff  of  Vermilion  parish,  la.  That  tlw 
entbre  plantation  was  sdsed  and  advertlBed 
for  sale,  including  everything  thoeon  Uiat 
was  immovable  by  destination,  and  includ- 
ing all  tiw  appurtenances  and  equipment 
thereof.  That  tbo  plantation  was  subject 
to  many  other  mortgage  besides  that  under 
which  the  plantation  was  so  seized,  and  that 
the  owners  of  tbe  plantation  bad  little  hope 
that  If  sold  at  public  mle  It  wonid  realize 
enough  to  pay  tbe  mortgages  and  Judgment 
resting  against  tbe  plantation  and  against  tbe 
owners  thereof,  and  accordingly  the  said 
Martin  Bagley,  representing  the  owners  ot 
the  idantatlon,  negotiated  with  many  persons 
to  purchase  the  plantetton  at  such  a  price 
as  would  give  the  owners  thereof  a  small 
sum  over  and  above  tbe  mortgages  and  Judg- 
ments resting  on  said  plantation. 

That  Martin  Bagley  negotiated  with  tbe 
Rose  Hill  Sugar  Company,  limited,  to  Induce 
them  to  purchase  the  said  plantation,  and 
that  as  tbe  result  of  said  negotiations  tbe 
said  Rose  Hill  Sugar  Company,  limited,  did 
on  May  21,  1901,  agree  to  pun^hase  the  said 
plantation  for  the  price  and  snm  of  fOrty- 
three  thousand  dollars  943,000),  and  on  the 
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conditJoiu  stated  In  the  private  agreement 
to  purchase,  a  cop;  wbereof  was  annexed  aa 
answer;  tbat  the  said  agreement  was  entered 
into  In  the  city  of  New  Orleans,  more  than 
ISO  miles  distant  from  the  said  "Bamsey" 
Plantation,  and  that  the  said  Martin  Bagley 
offered  a  description  of  the  said  plantation, 
and  of  the  Improrementa  thereon,  a  copy 
of  which,  dated  March  21,  1001,  and  errone- 
ocsly  referred  to  in  said  agreement  as  of  date 
May  4,  1001,  wai  attached  to  said  agree- 
ment to  boy  the  aald  plantation,  and  was  at- 
tached to  the  answer  as  i>art  thereof;  that 
the  sole  object  of  the  said  list  was  to  give  a 
general  idea  of  what  was  on  the  said  plan- 
tation by  way  of  general  description. 

That  at  the  time  said  agreement  to  bny 
was  entered  into  not  one  word  was  said  by 
any  of  tbe  parties  to  said  agreement  as  to 
the  reservation  by  tbe  owners  of  said  planta- 
tion of  any  personal  property  on  and  form- 
ing i>art  of  said  plantation  as  Immovables  by 
destination,  or  as  being  part  of  tbe  egolpment 
and  appurtenances  thereof;  that  it  was  well 
understood  that  the  sale  of  said  plantation 
was  to  include  the  plantation,  with  every- 
thing thereon  that  was  Immovable  by  desti- 
nation and  was  a  part  thereof  by  law,  and 
.  the  entire  equlpmmt  and  appurtenances 
thereof,  and  that  tbe  Hat  of  improvements 
thereon  was  given  merely  by  way  of  descrip- 
tion, and  not  by  way  of  limitation;  that  no 
one  at  the  time  supposed  for  one  moment 
that  anything  would  be  excluded  from  the 
sale  of  said  plantation  which  was  a  part 
thoeof  or  a  part  of  the  equipment  there- 
of. That  pursuant  to  the  said  agreement, 
and  in  order  to  carry  out  the  same,  the  par- 
ties to  said  agreement  met  in  Abbeville, 
Vermilion  parish.  La.,  on  May  25,  1001,  in 
order  to  execute  a  formal  act  of  sale  of  the 
said  plantation  by  the  owners  thereof  to 
the  said  Koee  HIII  Sugar  Company,  Lim- 
ited; that  the  said  act  of  sale  was  accord- 
ingly drawn  up,  and  that  it  was  the  Inten- 
tion of  the  parties  to  said  act  of  sale  that 
the  entire  plantation,  with  all  and  every 
part  thereof,  and  ev^ythlng  thereon  that 
was  Immovable  by  destination,  or  that  was 
In  law  a  part  and  parcel  of  said  plantation, 
with  all  the  Improvements  and  equipment 
thereon,  should  be  covered  by  tbe  said  sale; 
tliat  it  was  well  understood  that  the  said  list 
attached  to  tbe  said  act  of  sale  was  a  mere 
copy  of  the  description  of  the  said  plantation 
attached  to  the  agreement  to  sell,  and  was 
to  have  no  more  or  greater  effect  hi  the  form- 
al act  of  sale  than  as  merely  descriptive  In  a 
general  way  of  tbe  Improvements  on  said 
plantation. 

That  nothing  was  said  or  stipulated  as  to 
the  rraervaUon  of  any  personal  property  on 
said  plantation,  either  in  said  act  or  verbally, 
at  the  time  of  the  passage 'of  said  act,  furtiier 
than  that  the  said  Martin  Bagley  stated  that 
the  sale  did  not  Include  a  milk  cow  or  milk 
cows  on  the  plantation,  which  were  his  prop* 
arty,  nor  Ua  hone  and  buggy,  and  a  few  oth- 


er aitlclea  of  a  like  personal  nature.  That 
none  of  the  objects  so  mentioned  by  Martin 
Bagley  were  a  part  of  or  incorporated  with 
the  plantation,  and  that  neither  Martin  Bag- 
ley  nor  any  one  else  said  anything  whatever 
about  teking  from  the  said  plantation,  or  ex- 
cluding from  tbe  operation  of  said  sale,  any 
articles  which  were  a  part  of  or  Incorporated 
with  said  plantation,  or  Immovable  by  desti- 
nation, or  part  of  Its  equipment  and  appurte- 
nances. That  it  was  respondents'  under- 
standing, and  respondrata  believed  and  aver- 
red that  it  was  well  understood  by  the  said 
Martin  Bagley  also,  that  the  sale  was  Intend- 
ed to  convey  and  did  convey  to  respondents 
the  Rose  HIII  Sugar  Company.  Limited,  the 
whole  of  said  Rams^  Plantation,  with  crr- 
erything  thereon  which  was  immovable  by 
destination,  or  which  was  a  part  of  Ite  appnr^ 
tenances  or  working  equipment,  and  would  be 
necessary  and  used  In  working  and  running 
the  plantation  as  it  stood  at  that  time.  That 
at  the  time  of  the  sale  of  the  said  Ramsey 
Plantation  to  the  Rose  HIII  Sugar  Company, 
Limited,  there  was  on  the  said  plantation 
some  old  machinery  which  had  t>een  taken 
down  and  replaced  by  new  machinery,  and 
which,  having  been  disconnected  from  tbe 
said  plantetion  and  replaced  by  other  articles, 
was  no  longer  a  part  thereof.  That  after  the 
said  Ramsey  Plantation  bad  been  sold  to  the 
said  Rose  Hill  Sugar  Company,  the  said  Mar- 
tin Bagley,  without  any  authority  or  per- 
mission from  any  one,  came  upon  the  planta- 
tion and  undertook  to  remove  and  did  remove 
therefrom,  before  respondents  were  Informed 
of  his  action,  a  number  of  articles  which  he 
claimed  belonged  to  him  or  to  his  principals. 
That  when  respondent  Joseph  B.  Chaffe,  who 
was  the  manager  of  the  Rose  Hill  Sugar 
Company,  heard  of  what  the  said  Bagley  was 
doing,  he  notified  Um  that  he  must  stop  re- 
moving articles  from  the  Ramsey  Plantation, 
and  that  he,  the  said  Chaffe,  would  not  per- 
mit blm  (Bagley)  to  come  on  the  plantetion 
to  remove  any  articles  except  tiie  ones  ena- 
merated  above,  without  tbe  written  consent 
of  the  Rose  Htll  Sugar  Company. 

That  among  other  things  l)elongIng  to  the 
plantetion  which  Martin  Bagley  had  so  re- 
moved were  trucks  and  engines  (parts  of  the 
locomotive)  belonging  to  the  tramway  on  said 
plantetion,  and  which  were  the  property  of 
the  Rose  Hill  Sugar  Company,  and  that  the 
trucks  and  engines  were  worth  the  sum  of 
$300.  That  as  to  the  articles  claimed  by  tbe 
said  Bagley  In  the  petition  herein,  the  greatr 
er  part  of  said  articles  were  included  In  the 
sale  of  the  plantetion  to  the  Rose  Hill  Sugar 
Oompany  aa  part  and  parcel  of  the  planta- 
tion, being  Immovable  by  destination,  and 
part  of  the  equipment  and  appurtenances  of 
said  plantetion.  Bespondente  annexed  to 
their  answw  as  a  part  thereof  a  list  of  tbe 
articles  claimed  by  John  J.  Bagley  in  bis  pe- 
tition, rearranged  and  numl>ered  Item  by 
lt«n  from  1  to  29,  both  inclnslve;  tliat  tbe 
UBt  was  marked  "SzblbU  A.**  Besjondwrta 
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■aid  tiliat  the  artlclafl  from  No.  1  to  10.  In- 
dustre,  on  said  list,  were  sundry  pieces  of  old 
macblnery  which  bad  been  replaced  by  new 
macbinery,  and  had  thereby  become  morable, 
and  were  not  Included  In  the  sale.  Item  No. 
11  —  three  wheelbarrows  —  was  part  of  the 
equipment  and  agrlcnltnral  Implements  of 
the  plantation,  and  were  Included  In  the  sale. 
As  to  Item  No.  12.  said  Item  was  so  rasnely 
described  that  respondents  conld  only  say,  If 
there  was  any  old  Iron,  and  loose  Inraber,  the 
■aid  Item  was  not  covered  by  the  sale.  As  to 
Item  No.  13  (one  lot  of  bees),  while  the  same 
went  with  the  plantation,  respondents  had  no 
use  for  them,  and  Bagley  was  welcome  to  the 
same.  Item  No.  14  was  not  a  part  of  the 
plantation,  nor  corered  by  the  sale.  Item 
No.  15  was  a  part  of  the  plantation,  and  cot* 
ered  by  the  sale.  Item  No.  16  consisted  of 
the  cisterns  attached  to  the  Tarions  bonses  on 
the  place,  and  same  were  covered  by  the  sale. 
Item  No.  17  was  not  covered  by  the  sale. 
Items  Nos.  18,  IS,  and  20  were  parts  of  the 
plantation,  and  covered  by  the  sale.  Items 
Nos.  21,  22,  23,  24.  25,  26,  27,  28.  and  29  were 
all  part  and  parcel  of  the  plantation.  Its 
machinery  and  equipment,  and  were  covered 
1^  the  sale,  and  w^  the  property  of  the 
Rose  Hill  Sngar  Company.  That  the  said 
above-mentioned  Items  Nos.  1  to  10,  Inclnslve, 
Nos.- 12,  18,  14,  and  17,  were  not  claimed  by 
respondent  the  Rose  Hfll  Sngar  Company  nn< 
der  the  said  act  of  sale,  and  the  same  might 
be  removed  by  Martin  Bagley,  ai^  agent  for 
his  wife,  and  for  his  son,  John  3.  Bagley,  at 
any  time  he  desired  to  come  and  take  same, 
bnt  that  all  the  other  articles  mentioned  on 
■aid  list  were  covered  by  said  sale  to  thi 
Rose  HUl  Sngar  Company,  and  were  the  prop- 
erty of  the  Rose  UUI  Sugar  Company;  and 
respondents  tendered  to  the  said  Martin  Bag- 
ley  and  his  prindpals  permission  to  come  on 
■aid  plantation  and  remove  said  things  at 
any  time  that  he  might  designate,  respon- 
dents being  under  no  obligations  to  take  said 
things  and  deliver  them  to  the  owners  there- 
of, but  only  to  permit  the  owners  to  come 
on  the  plantation  and  to  take  them,  which  per- 
mission was  accorded,  to  be  exercised  at  any 
time  on  proper  notice  to  respondents.  That 
Martin  Bagley  and  his  principals  were  all  lia- 
ble In  BoIIdo  to  return  the  said  trucks  and  en- 
gine* taken  by  Martin  Bagley,  and  which 
were  the  property  of  the  Rose  Hill  Sngar 
Company. 

Tbat  nettfaer  Martin  Bagley  nor  his  prln- 
dpals  ever  did  demand  merely  the  articles 
wblcli,  as  hereinabove  stated,  respondents 
yren  willing  they  should  take  from  the  plan- 
tation, but  demanded  with  the  articles  a 
great  many  other  articles  which  were  Im- 
movable by  destination  part  and  parcel  of 
the  plantation,  and  Included  In  the  sale  there- 
of to  the  Rose  Hill  Sngar  Company,  and  the 
property  of  the  Rose  Hill  Sugar  Company; 
tbat  respondents  would  never  have  objected 
to  Martin  Bagley  or  his  principals  coming  on 
tbe  ^ntatlon  to  remove  the  articles  which 


respondents  hereinabove  declared  thcj  did  not 
claim;  and,  under  the  circumstances,  no  de- 
mand or  amicable  demand  having  been  made 
for  permission  to  come  on  the  plantation  and 
get  tbe  articles  conceded  to  belong  to  Bag- 
ley,  the  eeqaestration  thereof  was  wrongfol- 
ly  Issued. 

Respondents  prayed  that  the  petition  and 
demand  of  the  said  John  J.  Bagley  be  reject- 
ed at  his  costs,  and  the  sequestration  sued 
out  be  dissolved,  and,  assuming  the  position 
of  plalntifrs  in  reconvention,  respondents 
prayed  for  Judgment  declaring  respondents  to 
be  the  owners  of  the  trucks  and  engines 
(parts  of  tbe  locomotive)  removed  by  Martin 
Bagl^,  and  ordering  the  plaintUF  and  Martin 
Bagley  to  return  the  said  trucks,  engines,  and 
parts  of  the  locomotive  within  a  time  to  be 
fixed  by  the  court,  or,  in  default  of  his  re- 
turning said  tmcks  and  engines  (parts  of 
the  locomotive)  within  snch  time,  to  return 
the  valne  thereof,  to  wit  the  sum  of  three 
hundred  dollars  (9300). 

Tbe  district  court  rendered  Judgment  In  fa* 
vor  of  the  plaintiff  for  the  articles  sequester- 
ed, and.  In  default  of  delivery  thereof,  for 
the  value  of  the  same^  with  cosbi.  Defend- 
ant appealed. 

Tbe  evidence  disclosed  tbat  at  the  time  of 
this  sale  tbe  Ramsey  Plantation  was  under 
seizure  in  the  suit  of  Woodward,  Wight  A 
Co.  V.  David  Scalley,  but  tbat  in  consequence 
of  the  sale  to  de^dant  tbe  aelinn  waft 
withdrawn. 

On  the  trial  plaintiff  placed  upon  the  stand 
Martin  Bagley,  tbe  party  who  had  acted  as 
agent  of  the  vendors  In  tbe  negotiations 
which  led  to  tbe  sale.  Ui>on  his  tKlng  asked 
"what  reservation  he  made  In  tbat  sale  of 
articles  In  the  plantation  at  the  date  of  the 
sale,"  objection  was  made  by  defendant  that 
parol  evidence  of  reservations  was  Inadmissi- 
ble; tbat  If  there  were  reservations  tbe  fact 
must  appear  from  the  act  Itself.  Tbe  court 
sustained  the  objection,  holding  that  the  act 
Itself  was  the  best  evidence  as  to  whethet 
there  were  any  reservations.  PlalntiCT  ex- 
cepted to  the  mllng.  The  witness  was  per- 
mitted to  testify,  without  objection,  to  the 
fact  that  at  the  time  of  the  trial  the  Ramsey 
refinery  was  dismantled— there  was  hardly 
anything  left  of  It;  that  the  process  of  dls- 
manUing  commenced  immediately  attee  the 
sale. 

Being  asked  whether  the  locomotive  boiler 
mentioned  In  plaintiff's  petition  was  any  part 
of  the  Ramsey  refinery,  he  answered  that 
boiler  was  used  as  a  locomotive;  It  was  at- 
tached to  the  Ramsey  refinery  only  for  the 
purpose  of  testing  tbe  boilers;  It  was  not  a 
necessary  adjunct  for  running  the  mill;  It 
was  used  to  run  the  mill.  On  cross-examina- 
tion, he  said  the  locomotive  was  a  train 
locomotive;  that  there  was  a  train  on  tbe 
plantation,  which  was  sold  with  the  place, 
and  the  locomotive  had  been  used  on  It,  but 
not  for  several  years;  It  was  torn  to  pieces 
and  abandoned,  and  not  used  as  a  locoino- 
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tin;  It  vaf  not  naed  at  the  Ume  of  tbe  sale 
as  a  donk^  mglne;  it  was  attached  \t  the 
tlma  of  tbe  tale  to  test  tbe  boilers  which  had 
been  repaired— by  cettlng  steam  on  the  doc> 
tor  pnmp  trttta  the  b(dler.  It  bad  been  at  (me 
time  loaned  off  the  place  to  nm  an  Irrigat- 
ing pomp;  It  was  oeTer  need  as  a  donkey 
boiler— there  was  no  donkey  boiler  nsed. 

Defendant's  counsel  asking  the  witness, 
"Ton  claim  one  smolmtack,  one  cane  car- 
rlw,  one  bagasse  carrier,  one  engine,  and  one 
Jnlce  heater  rained  at  $250— were  not  these 
psrt  and  parcel  of  the  sugar  bouse?"  Plaln- 
tllTs  counsel  said  he  made  the  same  objec- 
tion which  defendants*  counsel  bad  made— 
that  the  act  of  sale  stated  what  was  sold; 
that  the  act  contained  the  whole  thing.  The 
conrt  stated  it  did  not  nnderstand  tbe  witness 
was  asked  what  was  sold,  but  what  was 
connected  with  tbe  sngar  house,  with  the  In- 
tention, possibly,  of  establishing  what  things 
were  immovable  by  destination;  that  it 
would  permit  counsel  to  show  how  these 
different  articles  were  placed  iqion  the  plan- 
tation, and  whether  they  were  a  part  of  the 
realty  or  not;  that  defendantfs  answer  al- 
leged that  certain  things  not  enumerated  in 
Bxhiblt  A,  on  account  of  the  position  and  use 
In  tbe  plantation,  had  become  a  part  of  the 
realty;  and  defendant's  counsel  stated  that 
that  was  tbe  object  of  tbe  testimony;  that 
tt  thought  tbe  testimony  admissible  for  that 
restricted  purpose,  but  not  In  any  manner  to 
contradict,  vary,  or  change  the  recitals  of 
the  public  act;  tbat  that  act  was  binding  be- 
tween  tiw  parties,  unless,  on  account  of  the 
use  made  on  the  plantation  of  some  of  the 
articles,  tb^  bad  become  immoTSble  by  des- 
tination and  paased  to  the  defendant  by  vir^ 
tue  of  the  sali^  Plalnttff'fl  counsel  excited 
to  this  ruling. 

Answering  tbe  particular  question  pro- 
pounded as  to  the  smokestack,  carrlm^  and 
Jnlce  heater,  and  whether  they  were  not  con- 
nected with  the  sugar  house  at  the  time 
of  the  sale^  the  witness  answered  that  they 
were  on  the  plantation.  He  further  testified 
that  tbe  syrup  tanks  claimed  by  tbe  plaintiff 
were  at  the  time  of  the  sale  on  a  tank  boat 
in  Bayou  Yermlllon,  and  at  the  date  of  tbe 
trial  were  on  the  Honton  Plantation.  Obaffe, 
who  was  tbe  general  manager  of  the  defend- 
ant company  at  tbe  time  of  tbe  sale,  as  a 
witness  on  Its  behalf  testified  to  hSTlng  tak- 
en possession  of  the  plantation  tm  It;  be 
knew  exactly  the  condition  of  the  Bamsey 
Plantatlott  at  that  time.  Tbe  list  of  articles 
claimed  by  plaintiff  was  exhibited  to  him, 
and  be  was  asked  to  state,  Item  by  item,  Just 
bow  they  were  connected  with  the  planta- 
tion, and  whether  they  formed,  at  the  time 
of  the  sale,  any  part  of  the  same.  Objection 
was  again  made  to  parol  evidence— to  any 
evidence  going  to  show  that  anything  else 
was  sold  than  what  was  contained  in  the 
list  attached  to  tbe  act  of  sale.  The  court 
ruled  that  the  parties  to  tbe  sale  were  bound 
t7  Us  recital^  but  that  tba  witness  would 


be  heard  to  testify  as  to  what  articles  of 
machinery  in  dispute  In  the  case  were  upon 
tlie  plantation,  and  the  manner  of  ttwir  con* 
nectlon  at  the  time  of  the  sale^  and  it  would 
finally  determine  whether  these  various  items, 
or  any  of  them,  formed  a  part  of  the  realty 
and  were  Immovable  by  destination.  Plain- 
tiff excepted  to  the  ruling.  Tbe  witness  took 
up  one  by  one  the  various  Items,  mentioning 
those  which  he  conceded  were  not  attached 
to  the  plantation,  and  those  which  he  declar- 
ed were  covered  by  the  general  description 
in  tbe  list  attached  to  the  sale.  He  testified 
that  tbe  carriage  house  claimed  by  plaintiff 
was  one  of  the  buildings  on  the  plantation; 
that  the  five  datems  were  connected  with 
the  buildings  near  which  they  stood;  that 
the  fences  were  necessary  to  the  plantatlui, 
and  the  plantation  could  not  be  carried  on 
without  It;  as  there  was  no  fence  law;  that 
the  Jackscrew  and  box-pipe  tools  and  plat- 
form acales  were  part  of  the  sugar-house 
equipment;  so  also  was  the  locomotive  boil- 
er; it  was  attached  as  donkey  boiler  by 
steam  and  water  pipe  connections;  tbe  blow^ 
er  and  engine  were  part  of  the  twgaase 
furnishing  outfit;  the  centrifugal  engine  and 
sugar  mixer  were  i»art  of  the  sugar-bouse 
outfit,  and  absolutely  essentlal  for  the  mak- 
ing of  sugar  with  that  sugar  bouse;  that  tbe 
blow-op  tanks  were  part  oi  the  sngar-bonaa 
equipment  and  absolntsly  essentlal  for  tiM 
manufacturing  of  sugar  with  the  sugar  boose 
as  sold  to  the  defendant.  The  smokestadc 
claimed  bt  plaintiff  in  his  siq>plemental  pe- 
tition, and  the  other  items  therein  enumera^ 
ed,  were  all  absolottiy  essential  tor  the  op- 
mtion  of  that  plant  as  arranged  at  the  ttme 
of  the  sale. 

Being  asked  by  d^endan^s  counsel  whetb- 
er  the  items  that  he  had  mentioned  vrere 
connected  with  and  formed  part  of  the  realty 
at  the  time  of  the  purchase  and  sale  to  de- 
fendant, objection  was  made,  and  sustained, 
that  that  was  a  matter  of  law.  The  witneos, 
however,  answered  that  at  the  ttme  bo  tovlk 
possession  they  wwe  attached  to  tbe  ragar 
houses  and  were  essential  to  the  operation 
of  that  sugar  bouse  aa  then  arranged,  as  part 
of  the  realty,  and  as  claimed  by  defendant; 
that  without  this  property  the  factory  eonld 
not  be  operated  as  a  sugar  house.  On  cnMS- 
examination  the  following  testimony  was  ad- 
duced: 

*'Q.  You  are  perfectly  famiUar  wltb  aU  the 
circumstances  surrounding  ttds  sate? 

**A.  Tea,  all  aave  one. 

You  knew  what  purpose  they  pn^KMSd 
to  make  of  the  Bamaey  Plantation^  did  yoo 
not,  at  the  time  nt  tbe  aalef 

"A.  I  did. 

'"Q.  You  knew  that  It  was  going  to  be  mM 
aei>arately,  and  dlsmantied.  and  sold  to 
arate  persons? 

"A.  I  did  not  know  that  for  a  fiiet 

"Q.  Yon  had  reason  to  believe  Uiougb.  ttat 
such  would  be  done  with  It,  did  yon  not? 

**JL  Ym,  I  bad  raeaon  to  bellen  that  cMb 
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would  b»  done;  but,  u  a  matter  of  fact, 
tbere  was  otiber  machlnqry  under  contract 
of  porehaM  tbat  would  have  mad*  It  prac- 
tically nnneeenary  to  -miMTe  any  part  of 
tJiat  iDgar  bonaa  to  Boae  WU. 

*'Q.  It  was  nem  tbe  idea  w  pnrpoaa  of 
the  Boae  Hill  Sugar  Company  to  use  tba 
Bams^  reflnn7  aa  a  reflnoTt  waa  ttf 

"A.  I  dont  know  tbe  lntflntton  of  the  ofll- 
cera  of  the  company. 

"Q.  Did  yon  not  hare  areiT  raaaon  to  bo> 
itore  tbat  at  tbe  tline  of  tbo  aaia  Of  tbe 
Ramsey  augar  plantation  to  the  Boae  HUI 
Sugar  Company,  tbat  tbe  Ramsey  refinery 
would  be  ffiamantled?  Waa  it  not  your  un^ 
derstanding  at  tbe  time  that  the  Bamaey  re- 
fine would  be  dlamantled;  1h  other  words, 
would  be  dlscon tinned  and  tba  machinery  re- 
moved to  anoUur  point? 

"A.  Do '  yon  mean  tbat  the  machinery 
would  be  sold  and  realised  opoaT 

'■Q.  Ten 

"A.  If  tbey  letalaed  tbe  pbintatlon-yea.* 
On  io-e»amfuati<m  be  atatad  tbat  the  Itoma 
ba  teatlfled  to  aa  being  in  the  wx^r  bouae 
wen  tbe  naaal  and  neceaaary  artidea  of  a 
BUgar  home,  the  acalea,  etc^  abaolutely  ea- 
amtlal  to  the  equipment  of  any  sugar  bous& 
Harraa,  a  witueaa  for  defendant,  teatlfled 
tbat  tbe  locomotlre  bollw  claimed  1^  plaintiff 
waa  nsed  first  as  a  locomotive  on  the  tram- 
way, and  then  in  ^e  sugar  bouse;  It  waa 
connected  with  the  donkey  pomp  to  waab  the 
boilers  and  to  fill  the  boilers  with  water; 
tbwe  ma  none  of  the  machinery  connected 
witb  tbat  angar  taooae  waa  eanntlal  to  ito 
operation. 

Defendant  placed  Isadore  Hechllngv, 
president  of  the  Bose  HUI  Sugar  Company, 
and  William  Grant,  attorney  at  law,  upon 
tbe  stand,  aa  witnesses  on  Its  behalf.  The 
tsaUmony  given  by  them  was  taken  sahject 
to  tb»  exceptltm  prertoualy  taken  to  the  re- 
ception  of  parol  eyldence  respecting  the  terms 
of  sale  or  for  the  purpose  of  altering  or  af- 
fecting the  same. 

Hechlinger  testified  tbat  tbe  written  agree- 
matt  for  tbe  sale  of  the  Ramsey  Plantation 
waa  made  between  himself  and  Martin  Bag- 
ley,  agent;  that  when  tbe  act  of  sale  was 
paaaed  In  AbbeTille  Ur.  Bagley  asked  him  It 
be  bad  any  objections  to  bis  taking  away  his 
p«w>nal  property,  auch  aa  bogs,  cows,  house- 
bold  furniture,  and  such  articles,  and  that 
lie  told  him,  "Certainly  not";  to  arrange  the 
matter  with  Mr.  Chaffe;  that  tbe  latter 
would  go  down  to  the  place  with  him,  and 
he  abonld  point  ont  what  he  considered  his 
personal  property  he  wished  to  take  away; 
tbat  he  instructed  Mr.  Chaffe  to  go  down 
there  as  soon  as  posdble  and  deliver  him 
such  things  In  the  way  of  personal  property 
as  he  woDld  point  out  That  was  the  con- 
versation be  had  In  respect  to  that;  he  seem- 
ed to  be  perfectly  satisfied— made  no  objec- 
tions  of  any  kind.  Mr.  Bagley  made  no  men- 
tlon  to  him  of  anything  regarding  tbe  ex- 
clusion from  the  aala  of  tbe  artlclea  men* 

8&sa-8& 


tloned  in  the  petition.  The  fwm  of  Ibe  act 
of  sale  which  was  sxecnted  befwe  Sommen, 
notary,  waa  prepared  in  Mew  Orleana,  and 
aunt  1^  mail  to  Mr.  OhaiEe,  to  be  copted  on 
tbe  day  of  tbe  sale  in  Abbeville^  Nobody 
anggeated  to  put  tbia  Hat  to  tbe  act  of  sale; 
aomebody  suggested  to  put  it  in;  Major  Grant 
aald  it  waa  not  necessary.  After  some  dia- 
cnsskm  it  went  in.  Why,  the  witness  did  not 
know;  ttam  waa  no  discussion  as  to  changing 
file  form  of  the  act  tbat  was  ssnt  up.  On 
cross-examination  witness  said  be  had  never 
been  on  ttie  plantation  ~  knew  absolutely 
notUiw  of  it  There  was  at  the  time  a  run- 
ning refinery  in  running  condition.  The  com- 
pany did  not  buy  Ramsey  for  tbe  purpose  of 
operating  a  refinery  there;  tbe  intention  was 
to  take  a  good  deal  of  tbe  madiinuy  out 
of  Baniaey  and  put  ft  to  Bose  Hill;  It  was 
not  the  Intention  to  operate  Ramsey  aa  a 
central  f  aetray.  Bdng  naked  whether  there 
was  not  annexed  to  tbe  proposUlai  of  aale 
a  deaer^tlon  of  ttie  lands,  but  a  descr^ttan' 
of  the  im^vements  which  were  on  the  plan- 
tation, be  answoed,  **In  a  general  way,  aa 
to  what  I  oould  expect" 

Aaked  wbethar  it  was  not  to  detail,  he  an- 
swered no^  it  waa  Just  slmcdy  aa  a  gul^o. 
and  to  a  genraal  way  what  be  might  expi!L*t 
it  be  bought  the  plantation.  He  did  not  buy 
aeoordinf  to  the  new«paper  adverdaementa 
made  tn  tbe  matter  of  the  seisore  of  tbe 
property:  there  were  some  properties  In  the 
twivato  act  additional  to  those  which  were 
covered  by  the  mortgage  and  seizure.  Bag- 
ley  went  to  New  Orieans  with  this  dMcrtp- 
tton,  and  vltoesa  and  sevwal  credHors  met 
him  to  tbe  latin's  office,  and  the  terms  of 
sale  were  agreed  upon,  and  witness  signed 
an  acceptance  of  Bailey's  offer.  The  act  of 
sale  was  finally  consummated.  It  was  dlo^ 
tated  by  witness'  attorney  and  signed,  ocept 
some  changes  made  before  by  Mr.  Summws, 
the  notary,  ^nie  eonversatloas  he  had  testi- 
fied to  were  conversations  had  prior  to  sign- 
ing of  the  act  On  redirect  examination  wit- 
ness stated  that  when  Bagley  waa  first  made 
a  written  offer  of  the  plantation  he  did  not 
speak  of  excluding  tbe  articles  mentioned  to 
the  list  attached  to  the  petition.  Witness 
knew  in  a  general  way— he  waa  not  sure  of 
their  being  in  existence.  Witness  understood 
the  entire  property  as  it  stood,  whatevw  it 
might  contain,  was  included  to  the  sale. 
Never  having  been  on  the  plantation,  he  did 
not  know  exactiy  what  it  contained.  The 
Rose  Hill  Sugar  Company  was  buying  the 
Ramsey  Plantation  to  ita  entirety— excluding 
nothing. 

Witness'  counsel,  stating  to  him  that  to 
the  description  of  the  improvementa  contain- 
ed In  the  offer  to  aell  a  great  numlwr  of  ar- 
ticles were  given,  aaked  what  the  purpose 
of  the  exhibit  was,  and  whethw  it  pur^ 
ported  to  be  complete;  and  he  answered  it 
did  not;  its  object  was,  to  a  general  way, 
to  give  an  idea  of  tbe  value  of  tbe  property; 
be  totonded  and  undwatood  he  waa  bmlng 
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Uw  entlw  plantation,  whatever  wai  on  It; 
bad  he  had  any  Idea  that  Mr.  Bagley  would 
eKclnde  any  artidea  m«nttoned  tn  the  peti- 
tion, he  wotild  not  have  made  the  trade. 

The  foUowhig  teatfrnony  was  given  lir  the 
iritneaa  m  croexiamlnation! 

"Q.  But  what  waa  your  Idea  to  vqmdDce 
tut  deoCTlptlon  In  tiie  act  of  aalef 

"A.  I  don't  know-aomo  Idea  of  the 
tary-a 

**Q.  niat  waa  not  bom  In  the  notary^ 
bead;  be  ffld  not  know  anything  about  It. 
How  coold  he  get  tbat  Uat  nnleaa  some  one 
gaTo  it  to  talmT 

"A.  t  did  not  glTO  talm  tbe  llat. 

**Q.  Ton  do  not  mean  to  say  the  notary  tn- 
Tented  It? 

'^A.  I  did  not  glre  Um  tbe  Hat 

**Q,  Who  gaTO  blm  the  llatT 

**A.  The  paper  was  sent  to  Ifr.  Ohaff& 
The  whole  ttdog  waa  given  to  the  notary, 
and  when' be  drew  iq>  tiie  papers  we  all  sign- 
ed  tihem.  Onie  <»ly  dlsensdon  Mr.  Bagley 
bad  wKh  mo'ln  tbe  notary's  offlee  was  the 
privilege  to  taka  bis  persoDal  effects.  I  told 
hba  he  could  do  so.  I  Instructed  Hr.  Cbafle 
to  go  the  not  day  and  hare  .Bagley  point 
out  to  bim  his  personal  effeetti  and  glre  tiiem. 
I  got  a  report  from  BCr.  Ghafle  that  Bagley 
did  so." 

Ha  pointed  out  ereEythlng  he  tbooght  be 
was  entdtied  to,  whieb  witness  thought  set- 
tied  tiie  matter.  Tbe  company  heard  no  more 
about  It  nntil  this  suit  clafming  nnmenius 
articles:  That  was  the  flrst  Intimation  wl^ 
ness  bad  that  Mr.  Bagley  bad  any  Idea  or 
intended  to  ezdude  these  articles  from  tha 

Mr.  Wnnam  Grant,  attorn^  at  law,  signed 
the  act  of  aale.  He  was  acting  for  and  on 
behalf  of  certain  creditors,  who,  nnder  tbe 
terms  itf  nlB,  were  to  reoelTe  notes  given 
the  purchasers.  As  a  witness  he  testified 
that  tbe  list  annexed  to  tbe  act  of  sale  was 
not  at  that  time  fomlabed  by  Bagley;  It  waa 
a  Itet  made  out  by  Mr.  Ghafte,  and  in  hia  poa- 
■eeslon  at  the  thne  of  aale;  that  bis  recollec- 
tion was  that  Cbaffe  produced  tiie  list  Wit- 
ness could  not  giro  alt  the  convetsation  wbleb 
toidc  place  In  the  notary's  eAIce  at  tbe  time 
<tf  the  sale;  he  remembered  tiiere  was  some 
dtecusslon  in  r^ard  to  tbe  property  that  was 
on  tbe  plantation,  and  that  Mr.  Cbaffe  had  a 
Uat  of  the  aivipoeed  pn^toty  on  the  planta- 
tlim  at  the  time,  that  1m,  machinery  and  oth- 
er things  attached  to  tbe  real  estate,  and  tbat 
be  exhibited  this  list;  bis  recollection  was 
that  It  was  attadied  to  tiie  deed  to  show 
what  property  was  on  tbe  plantation  attached 
to  the  real  estate  at  the  time  to  glvea  general 
idea  ot  its  character  and  value.  Wltneas  un* 
derstood  that  an  understanding  was  had  be- 
tweoi  Mr.  Ohaffe  and  Mr.  Bagley  aa  to  what 
be  would  be  entitled  to  take  away;  be  did  not 
remember  whether  there  was  a  list  of  that 
property  or  not,  but  It  seemed  satisfactory  to 
Mr.  Bagley.  The  conversation  tocb,  place  just 
about  the  dose  of  tbe  writing  of  the  act 


WttnesB  bad  a  distinct  reeo11ecU<m,  aa  he  sag- 
geeted  that  It  was  not  necessary  at  aU  to  an- 
nex  a  Ust  of  the  Improvements  on  the  plan- 
tation, because  tb^  would  go  with  tbe  trans- 
fer of  the  property  aa  part  ot  It  3&au!tiy  iqh 
tm  wboae  suggestion  tbe  BsbiUt  A  be  did  not 
remember,  but  It  was  a  general  conversatiHi. 
and  tbe  result  was,  eltlia-  the  notaiy  tiwogbt 
It  tMat  to  put  it  in  tiiere^  <a  some  me  else; 
Witness  recollected  some  of  tbe  articles  Bag^ 
lej  said  would  not  go  with  the  sale,  but 
whelbar  these  Included  all  or  not  be  oould 
not  aay;  he  did  claim  It  waa  understood  be 
was  to  take  away  tbe  cattle  and  his  saddle 
ttorses,  and  some  household  fumKura  and 
things  of  that  character.  Witness  was  pe^ 
ttve  that  nothing  waa  said  abont  tiie  i^bt 
to  take  away  the  articles  in  the  Hst  annexed 
to  the  petition.  Witness  woold  bav«  object 
ed,  as  the  creditors  were  taking  a  mortgage 
on  tbe  pnq;ierfy,  and  would  not  liava  allowed 
it  to  be  deleted  that  way. 

Asked  whether  his  attention  had  been  di- 
rected sbwe  signing  the  act  to  tiie  clause 
tiiereln  which  rea^  the  appnrtenftnees  te- 
eloded  and  covered  by  this  sale  are  the  dif- 
ferent Items  mentioned  in  tbe  annexed  Hat 
nuurked  *A'  wUCta  la  made  a  part  of  tiUa  a^" 
be  answered  that  be  "did  not  recollect  having 
read  tliat  particular  part  of  It;  It  was  pnt 
In  as  tbe  very  last  ttalnr>"  Asked  whether 
be  did  not  recollect  tiiat  Exhibit  A  was  pnt  m 
for  the  purpose  of  avoiding  any  further  <Ue- 
cnsslon  as  to  Vbat  was  and  was  not  to  ba 
taken  avay  Bagley,  he  ssid  **be  did  not 
think  It  was." 

Asked  whether  the  IDchlblt  A  was  shows 
by  tiiem,  and  to  all  tihe  parties  wbo  wwe  dis- 
cussing the  sal^  as  a  complete  list  of  all  Ibo 
improvements  widch  vrent  witb  the  planta- 
tion, be  said  he  underatood  the  list  to  be  a 
list  of  ImprovemCTts  on  tlie  plantation.  AA- 
ed  Whether,  when  tbe  dlacmalon  arose 
specting  what  movables  were  to  be  retained, 
the  list  A  was  a  list  of  things  which  were  not 
n«!essary,  and  not  a  part  of  tiie  Improve- 
ments then  in  use  on  the  piantation,  and  not 
tiien  annexed  to  the  act,  for  the  purpose  oC 
settilrig  all  dlscttsdon  or  discussion  respectins 
that,  he  answered  he  did  not  think  it  was. 

Asked  whether  he  did  not  obaore  fliat  the 
articles  In  the  llat  in  the  petiUott  were  defer- 
ent from  tiie  Hst  of  Improvements  In  the  Sx- 
blbtt  A  annexed  to  the  act  of  aal^  he  answeiv 
ed  that  he  observed  tbey  were  not  enumerat- 
ed In  tbe  schedule  anuoEed  to  tiie  deed,  but 
he  did  not  understand  this,  and  did  not  at 
the  time  of  testifying  understand  tbat  tbat 
Hat  Intended  to  sdiedule  any  part  of  the 
property  which  was  Immovable  by  destina- 
tion, or  was  attached  to  the  ptantation  for  tiie 
purposes;  that  It  mis  not  under  considera- 
tion at  all  that  iSr.  Bagley  should  have  wire 
and  plank  fences  on  the  places  or  the  dstema* 
nor  the  gates. 

Asked,  If  all  these  Items  were  to  be  Includ- 
ed In  the  sale,  and  were  to  be  Inctuded  In  tiie 
sale  and  no  discussion  about  i^  whj  ha 
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alunild  Inwt  la  an  act  signed  by  himnlC 
the  atfpnlatlon  that  the  Items  wblcb  were  to 
be  covered  by  the  aale  were  In  an  annexed 
Uat  to  the  act  ot  sale,  he  anawerad  be  bad 
already  explained  what  took  place  In  regard 
to  tbli  Uat.  Witness  aaSd.  then,  tbat  be  con- 
sidered It  nnneceaaaiT  to  do  lo,  as  eveiythlnc 
that  bdmged  to  the  plantatifm  would  go 
wltta  the  sale  anyhow,  whether  fences  or  anj- 
thl^  tise. 

Asked  whether  It  was  not  oompetait  far 
the  parties  selling  the  place,  and  those  buy- 
ing, to  stipulate  certain  particular  articles 
which  aboold  not  be  considered  as  going 
with  the  place,  he  answendt  "There  was  no 
sntdi  Sttpnlation.**  Asked  whethm  be  reed 
tins  oat  tbe  act."  be  answered.  <*No;  he 
read  It  )nst  as  It  wae-no  stiptdation  to  ez- 
dtide  anytUng." 

Asked  whether  he  was  not  aware  of  the  nde 
that  when  you  eonmerate  yon  exclude  what 
yon  do  not  enumerate,  he  answered  be  was 
■ware  of  tbat  Wttnesi  said  tbat  the  only 
discussion  he  heard  as  to  what  was  excluded 
was  In  regard  to  things  of  that  character  as 
would  be  naturally  the  personal  belongings 
of  a  man  In  bis  household  and  use  of  his 
family;  -theie  was  some  discussion  as  to 
these  thtegfl  which  he  would  be  allowed  to 
take  off.  Witness  thought  there  was  a  dls- 
cnsslon  before  the  act  of  sale  passed— bi 
New  Orleans  besides.  He  was  not  certain 
about  tt.  13uffe  was  a  dlscusrion  In  New 
Orieans,  and  It  was  g«imlly  conceded  tbat 
he  would  take  (rft  those  ainga-^Kffses  and 
personal  btSoogHsiSt  of  tbat  character— but 
nem  any  discussion  of  bis  right  to  carry 
off  things  that  belonged  to  the  proper  serr- 
lee  of  the  plantation,  ot  fences,  or  anything 
of  tbat  Und.  The  discussion  took  place  off 
and  on  in  tbe  attorney's  office  in  the  presence 
of  the  president  of  the  company,  and  other 
parties  Interested,  and  Ifr.  Bagl^.  There 
was  no  discussion,  when  tbe  act' of  sale  was 
executed,  as  to  changing  the  form  of  the  act 

Opinion. 

We  cannot  expunge  or  Ignore  the  list 
wUch  w«  find  attached  to  tike  act  of  sale 
passed  on  the  25tta  of  Uay.  1001*  betweeu 
John  3.  Bagley  and  Ellsabetii  Oluney,  wlf« 
of  Martin  Bagl^.  and  tbe  Bose  Hill  Sugar 
Company,  which  la  headed  "Inqprovements" 
and  marked  "Exhibit  A.**  It  Is  spedaUy  re- 
fared  to  In  the  body  of  tbe  act  In  a  clause 
which,  refeirfng  to  the  anteced«it  descrip- 
tion of  the  **thlng  sold"  by  tbe  parties,  de- 
clared that  the  appurtenances  Included  In 
and  covered  bf  tbe  sale  are  tbe  different 
Items  mmtloned  In  tbe  annexed  list  marked 
**Bxbn)lt  A"  which  is  made  a  part  hereof. 

Independentiy  of  tbe  force  of  tbe  situation 
resulting  from  this  fact  itself,  we  are  satis- 
fled  from  an  examination  of  the  evidence  ad- 
dnced  (of  which  a  rtaumA  accompanies  this 
opinion  for  reference),  tbat  tbe  puipose  of 
this  list  originally  was  not  as  claimed,  mere- 
ly to  give  4  general  description  ot.  tbe  Imr 


provements  on  tbe  plantation,  but  to  change 
tbe  legal  result  from  that  which  would  have 
followed  bad  the  sale  t>een  made  with  this 
list  abs^t  Tbe  clause  referred  tOf  as  well 
as  tbe  list  Itodf,  were  Included  in  tbe  writ 
ten  agreement  to  sell  which  bad  been  reach- 
ed between  tbe  parties.  A  copy  of  this  Ust 
was  B«at  by  the  Bose  Hill  Sugar  Company 
to  Cbaflei  ito  managnr  In  Lafayette.  Tbe 
fonnal  act  of  sale  was  loepared  in  New  0^ 
leans,  and  forwarded  to  tbe  notary.  WhoL 
the  parties  met  to  pass  the  act  the  absence 
of  this  Ust  was  noticed,  and  a  discussion  took 
place  in  respect  to  the  samcb  with  the  result 
that  Ghaffe  produced  the  copy  of  tbe  list,  and 
it  was  annexed.  Mr.  Chant  says  tbat  he 
stated  at  tbe  time  that  the  list  was  unnecss- 
lary,  as  the  tbln«B  oovend  the  sale  Im- 
movahle  In  cbaracttf  ot  by  destination  would 
pass  without  any  list;  be  says  he  does  not 
know  at  whose  suggestion  the  list  was  an- 
nexed, but  obviously  it  was  at  tbe  loatanoe  ct 
flie  vendors,  who  bad  a  direct  interest  In  not 
having  matters  take  the  abape  they  would  If 
it  was  left  out 

Tbe  fiicte  of  this  discussion  reached  at 
tbat  time  are  very  signlflcant  It  shows  tbat 
both  parties  were  placed  upon  guard  as  to 
the  Importance  of  tbe  list  upon  their  respect- 
ive tlflMs  and  lAUgatlons.  Non  constat  if 
the  Ust  had  not  been  annexed  that  tbe  ven- 
dors would  have  sold  tbe  ^opatyj  tiiey  had 
tiie  right  to  have  the  sale  foUow  tiia  terms 
Dt  sale  Just  as  tb^  had  bemi  fixed  In  the 
written  agreement  to  si^ 

What  the  effect  was  of  tbe  insertion  in  the 
act  of  the  clause  in  Question  and  of  the  Ust  is 
the  matter  submitted  to  the  district  court 

On  the  trial  of  tbe  cause  both  parties  ob- 
jected to  parol  evid«ice  which  was  allowed 
by  the  court  to  be  Introduced,  under  llmite- 
tlons.  The  court  held  tbat  parol  evidence 
was  inadmissible  in  so  far  as  It  would  alter, 
vary,  or  contradict  tbe  recitals  of.  the  act 
of  sale,  but  tbat  it  was  admissible  to  show 
bow  the  particular  articles  claimed  by  the 
plaintiff  were  ctmnected  at  the  time  at  the 
aale  with  tbe  plantation  as  bslng  Immovable 
in  i^racter  ot  by  destination,  so  as  to  place 
it  In  position  to  judge  whetiier  these  particu- 
lar objects  were  at  tbe  making  of  tbe  sale 
within  the  view  of  the  parties. 

The  act  of  sale  declared  certain  fully  de- 
scribed real  estate  to  be  the  object  of  tbe 
sale,  *nogether  with  aU  tbe  buUdlnga  and 
improvcmento  ttaereon.  and  all  the  r^hts, 
ways,  servitndei^  pxivUeses,  prescrUitlfms; 
and  arourtenances  tbereuito  in  any  manuOT 
appertaining,  and  more  particularly  as  abown 
In  the  act" 

AftOT  the  deacription  of  tbe  real  estate  ttA- 
lowed  the  clause:  *'The  appurtenancea  In- 
cluded In  and  covered  tqr  this  sale  are  tbe 
different  items  mentioned  in  tbe  amuoxd  Ust 
marked  'Bxhlbit  A.*  which  is  made  a  part 
of  this  act"  This  Ust  contained  a  large  num- 
ber of  objecte  variously  described;  for  In- 
stancy the  fintt  mentitmedr  'Vme  frame  aogar 
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bDQse  or  factory.'*  There  were  other  deacrlp- 
tloiu,  sadt  as,  "One  Baldwin  sugar  shaker, 
elevatofs,  coDveyer^  etc.,  eighteen  double 
cahlns,  Boarding  honae,  Bleeping  boose,  of- 
fice, Cooper  shop,  two  plantation  scales, 
carte,  plows,  cultivators,  hoes,  gear,"  etc. 

Defendant's  contention,  as  we  understand, 
was  Uut  he  was  entitled  to  bring  In,  under 
the  8coi>e  of  one  ot  the  things  enumerated, 
anything  which  was  proper  to  make  that 
thing  complete;  thus,  **elghteen  cabins"  haT- 
Ing  avowedly  been  sold.  It  was  his  right  to 
show  that  tbie  Ave  dstems  claimed  formed 
necessary  parts  of  different  cabins  and  pass- 
ed with  tbe  cabins;  that  several  of  the  enu- 
metatlonB  having  ended  with  the  word  "etc." 
(et  cetera),  this  left  open  for  ^lanatlon  and 
proof  what  articles  could  and  did  fall  prop- 
erty under  such  an  enumeration.  In  Bay* 
ley  T.  Denny,  26  La.  Ann.  257,  the  court  al- 
lowed parol  evidence  where  the  object  of  the 
proof  was  to  ascertain  the  nature  of  the 
subject  to  which  the  instrument  referred, 
dtlng  Greenleaf  on  Bvldence^  c.  16,  par.  286» 
and  authorities  there  dted. 
'  In  tbe  brief  of  d^endants  counad  they 
say,  '*^gley  meant  aomethlng  when  he 
founded  off  his  description  with  an  'etc*" 
What  did  he  mean?  The  greatest  of  poets 
asks,  "Are  et  ceteras  nothing?"  In  law  they 
are  very  Important  The  definition  of  the 
term  In  Its  usual  and  popular  signification 
la  given  In  the  Oentnry  Dlctlonaiy  aa: 

"And  Dtiwrs;  and  so  forUi;  and  so  on; 
generally  used,  when  a  number  of  Individ- 
uals of  a  class  have  been  qiecifled,  to  Indi- 
cate that  more  of  ttm  same  sort  might  have 
been  mentioned,  bat  for  shortness  are  omit- 
ted.** 

TUB  Is  wlnt  people  understand  tn  common 
parlance  when  they  use  Uie  word  "etc."  And 
If  It  be  taken  to  have  been  used  In  this  sense 
In  tbe  fhul  miscellaneous  clauses  of  the  de- 
scription of  Oe  sugar  mill  and  plantation  Im- 
prov«nents.  It  dearly  shows  tiiat  Bagley  did 
not  Intend  that  description  as  co'midete  and 
exhaustive,  and  as  exclusive  of  everything 
not  expressly  mentioned.  On  the  contrary, 
the  description  asswts  that  other  Improve- 
ments uid  parts  exM,  but  for  brevity  are  not 
mentioned.  Thla  assotlon  entitles  the  buydh 
to  all  such  other  parts  and  Improvements  as 
ususlly  form  part  of  and  go  with  the  things 
(lescrihed  and  sold.  Lord  Coke  observed  long 
ago  that  "an  et  cetera  doth  Imply  some  other 
necessary  matter.**  Comm.  17a.  In  a  recent 
case,  i^ere  ttie  question  vras  as  to  the  mean- 
ing of  the  worda  "machinery,  boilers,  etc.," 
of  a  steamboat,  the  court  tadd  tiiat  the  term 
"etc."  denoted  "the  other  materia]  parts  of 
the  boat"  Gray  r.  B.  B.  Oa,  U  Hun,  70. 
Bo  In  the  sale  of  "good  wUl,  etc,"  the  "etc" 
was  held  to  carry  tbe  belongings  of  the  good 
will,  such,  for  Instance,  as  trade  marks. 
Ciooper  T.  Hood,  28  Law  J.  Ob.  215.  So  the 
sale  of  *^vary  stock  horses,  boggles,  etc,  of 
Dntton  ft  Tattor"  was  hdd  to  Indicate  an 
Intention  to  convey  not  only  tbe  thinga  spe* 


dflcally  mentioned,  but  "all  the  property  used 
In  the  busIneBS."  Shuler  v.  Dutton,  76  Iowa, 
155,  88  N.  W.  289.  The  very  exhibit  on  which 
Bagley  relies  shows  a  clear  intentl<ni  to  In* 
elude  other  Improvements  besides  those  ex- 
pressly described,  ^nils  refutes  his  conten* 
tlon  that  the  purpose  ot  that  Intention  was 
to  confine  the  sale  to  the  artldes  mentioned 
and  to  exclude  all  others.  Besides,  Bagley 
was  tbe  vendor.  If  he  desired  to  reserve 
anything  from  the  aale,  he  waa  bound  to 
make  the  resovation  dearly  and  nnmlstak- 
ably. 

The  seller  is  bound  to  eiqilaln  himself  dear* 
1y  respecting  the  octent  of  bla  oblUcatlons; 
any  obscnre  or  ambiguous  clause  Is  constarued 
against  blm.  Giv.  Code,  art  2474;  Delogny 
Mercer,  48  La.  Ann.  213,  8  South.  903; 
Brown  V.  Broussard,  43  La.  Ann.  962,  9 
South.  811. 

The  act  of  aale  b^ns  by  dedaring  12iat 
Bagley  sells  and  dellvm  the  plantation, 
"with  all  the  buildings  and  ImprovemoitB 
thereon."  His  obligation  as  rendw,  measured 
by  this  clause,  defeate  his  present  salt  But 
he  contends  that  In  a  sabseqnent  clause  he 
limited  his  obligation  ai  vendor  to  the  sale 
of  certain  improvemento  and  madilnery,  and 
none  other,  Tet  when  we  examine  tlie  ex- 
hibit which  Is  supposed  to  establtoh  tills 
Hmltetlon,  we  find  that  It  not  only  enumer- 
ates particular  improvements,  but  add* 
"etc,"  L  e.,  that  there  are  otiiera. 

We  think  the  district  court  was  cwreet  In 
holding  that  pard  evidence  waa  Inadmissible 
to  alter,  vary,  or  contradict  the  written  act 
of  sale,  and  that  tbe  parttea  were  bound  1^ 
Ite  recltels;  that  It  was  also  correct  In  per- 
mitting such  evidence  for  certain  limited  pur* 
poses,  not  carrying,  with  the  alteration,  vari- 
ation or  contradiction  of  ttie  acta. 

Defendant's  contention  is  well  grounded  tft 
some,  but  not  to  the  full  extent  that  It  la 
made.  If  a  particnhir  object  was  found  men- 
tloned'ln  the  list  as  one  of  tbe  improvemente 
conveyed,  defendant  was  anthwlzed  to  ea- 
^bllah  by  parol  that  certain  articles  wwe 
necessary  and  pn^er  In  order  to  give  com- 
pleteness to  that  object.  So,  also,  the  Ust» 
where  descrlbli^  the  improvemente  Induded 
In  the  sale,  contained  in  one  part  the  ex- 
presrion  "et  cetera."  Defendant  was  antbor- 
Ized  to  show  by  parol  that  certain  articles 
properly  fell  under  Oiat  opresslon  as  vsed. 
and  In  the  particular  place  It  was  used;  for 
instance.  If  inclnded  In  flie  list  of  thinga  add 
were  mentioned  *l)lovra^  harness,  rakea,  ete.," 
It  would  be  pnqier  to  show  parol  that 
"hoes,  spades,"  and  cnltlvatora  irodd  pas^, 
but  It  would  not  be  legitimate  to  extend  tii* 
expression  "et  cetera"  under  such  drcuio- 
stances  beyond  tbe  dass  of  articles  in  spedal 
connection  with  which  It  waa  used.  The  use 
of  the  expression  Indicating  that  someChtaiis 
else  was  sold  (noteEpreaaly  mentioned)  would 
not  Justify  the  argument  that  In  cmtempls- 
tlon  of  the  parties  tbe  fendng  on  the  plaik- 
tatlon,  which  was  aomethlng  to  diaractw 
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entirely  different  from  farming  utensUs,  «m 

Included. 

Gonnsel  urge  that  the  limitation  wblcb  Mr. 
Bagley  aSBerts  was  imported  Into  tbe  act  by 
Bxlilblt  A  wonld  have  been  ft  Terr  uuisiibI 
one.  Its  effect  would  be  to  reserve  to  the 
Tender  the  plantation  fences  and  the  snx^ 
stack  and  other  essential  parts  of  tbe  sugar 
house;  that  a  vendor  intending  to  iivraft 
such  a  reservation  In  an  act  of  sale  la  bound 
to  nuke  his  intention  ai^ear  In  the  most 
unmistakable  terms;  that  it  Is  hardly  con- 
ceivable  that  the  purchaser  of  a  sugar  plan- 
tation would  under  any  drcumstances  con- 
sent to  the  reservation  In  favor  of  tbe  seller 
of  the  right  to  remove  the  fences,  smoke- 
stack, carriage  house,  and  such  other  things. 

Assuming  that  where  the  recitals  of  an  act 
of  sale  as  to  the  terma  and  eonditlona  are 
such  as  to  carry  with  them  certain  legal  re- 
sults, courts  wonld  be  authorised  to  consider 
them  and  dispose  of  them  from  the  stand- 
poltat  of  thdr  being  reasonable  m  unreason- 
able. The  drcumstances  under  which  this 
partlcalar  plantation  was  bought  were  out 
of  flw  usual  order.  Tbe  Rose  Hill  Sugar 
Company  owned  property,  with  a  complete 
sugar  refinery  thereon,  adJ^Mnlng  tbe  Ramsey 
Plantation,  and  tbe  latter  was  bougbt  to  be 
need  as  an  annex  to  and  in  connection  with 
the  same.  Concessions  or  reservations  which 
a  pimdiaser  under  nsual  conditions  would  be 
Ukely  to  grant  In  favor  of  a  seller  mlg^t 
not  be  unreasonable  in  view  of  the  subse- 
quent use  to  be  made  of  the  pmperty  and 
the  price  given  for  It  This  property  was 
apparently  a  very  valuable  tme.  and  the  price 
paid  for  It  was  small.  If  the  estimate  of  value 
placed  upon  it  by  the  owners  can  be  taken 
as  anything  of  a  criterion.  Just  as  soon  as 
tbe  Ramsey  Plantation  was  boo^t,  the  re- 
finery npen  it  was  dismantled.  Many  things 
which  would  have  been  Indispensable  bad 
the  plantation  been  continued  to  be  kept  up 
separately  wonld  cease  to  be  sndi  onder 
dianged  ccmdltions. 

We  most  not,  however,  deal  with  mattos 
from  what  parties  might  or  might  not  be 
Ukely  to  do  wb«i  we  have  before  us  evi- 
dence of  what  they  hare  in  text  done. 

Tbe  appurtenances  and  improvements 
which  were  to  be  Included  in  the  sale  were 
expressly  and  specially  enumerated  in  the 
list  attached  to  the  act  of  sale,  and  they  ex- 
elude  others,  except  In  so  far  as  by  the  terms 
«f  flie  list  Itself  particular  objects  or  articles 
could  be  made  to  be  Induded  fbereundw. 
C^T.  Code,  art  1061;  Ker  t.  Evershed,  41  La. 
Ann.  17,  6  South.  666.  We  cannot  alter  or 
Tary  tbe  contract  wbidi  the  parties  have 
thought  proper  to  make,  so  long  as  they  had 
tbe  legal  right  to  make  tbe  same.  The  fol- 
lowing articles  dalmed  by  the  plaintiff  pass 
the  sale  to  the  defendant: 

"One  smokestadt,  me  cane  carrier,  one  ba- 
gasas  carrier,  one  bagasse  engine^  one  Juice 


heater,  five  dstems,  me  blower  and  mgine^ 
one  centrifugal,  and  me  sugar  mixer.** 

For  the  reasons  herein  assigned,  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  of  tbe  district  coort  be  amended 
tqr  r^Iectlng  plaintiff's  demand  to  the  ownra^ 
ship  of  one  smokestack,  one  cane  carrier,  one 
bagasse  carrier,  one  bagasse  engine,  one  juice 
heater,  five  dstems,  one  blower  and  engine^ 
4Kie  centrifugal,  and  one  sugar  mixer. 

It  Is  farther  ordered  and  decreed  tbat  the 
writ  of  sequestration  which  issued  berdn,  in 
■o  Car  as  It  covered  said  articles,  be  and  the 
same  Is  set  aside.  It  is  fnrthw  <ndered,  ad- 
judged, and  decreed  tl^t  the  Judgmmt  ap- 
pealed from,  exc«pt  as  Is  herein  amended,  be 
and  the  same  Is  afllrmedt  at  appellee's  costs. 

BLANGHARD,  cmcnre  in  th»  opinlm 
and  decree  in  all  respects,  save  In  the  par- 
ticular allowing  i^alntUTs  claim  to  the  fmeeb 
In  that  respect  he  dissents. 

PROTOSTT,  J.,  dissents,  holding  tiiat  tbe 
fences  of  a  plantation  necessarily  pass  with 
the  plantatim  as  part  of  It  unless  spedfl* 
cally  excepted. 

On  Rehearing. 
(Dec.  14,  1903.) 

PEOVOSTT,  2,  In  the  original  opinlm  fn 
this  case,  the  court  readied  the  concloslon 
that  it  was  the  intratim  of  the  owners  and 
vendors  of  the  Ramsey  Plantation  to  qualify 
the  act  of  sale  of  said  plantation  by  reeerv- 
Ing  to  tbemselves  certain  things  that  would 
have  passed  under  the  general  grant  con- 
tained in  the  first  clause  of  the  act  of  sal^ 
and  the  court  adheres  to  that  view;  but  Uw 
court  now  thinks  it  erred  in  holding  that  tt 
was  tbe  Intention  of  the  vendors  to  reserve 
tbe  fmce%  so  as  to  have  the  right  to  remove 
them  from  tbe  plantatim  and  leave  It  open 
to  tbe  depredation  of  cattle. 

Tbe  erldmee  ahows  that  fb»  plantation 
was  described,  bougbt  xnd  sdd  aa  a  sugar 
plantatim;  that  is,  as  being  a  ^ntatlm  ac- 
tually cnUlvated  In  sugar  cane  at  tbe  time  ot 
the  sale,  and  the  cultlvatim  of  which  It  was 
eiqtected  vronld  be  continued.'  Now,  Uiere  is 
no  stock  law  in  Vermilion  parish,  and  the 
absence  of  a  stock  law  makes  It  Incumbent 
upm  all  who  cultivate  tbe  noSl  to  fmce  out 
their  neighbors'  cattle.  In  this  dtuatlon, 
fences  are  an  integral  and  essential  part  of 
a  going  phutotim;  that  Is,  It  Is  inorasdble 
to  operate,  or  evm  to  concdve  of,  a  sugar 
plantation  In  Vermilion  parish  entirely  de- 
nuded of  fmces.  Witbmt  fendng,  the  slntua 
of  an  estate  as  a  sugar  plantatim  could  not 
be  maintained,  and  the  cultivation  ct  sugar 
cane  would  be  impossible.  Tbe  fences  be- 
come part  and  parcel  of  tbe  plantation,  nec- 
essary to  Its  designatim,  description,  snd 
mslntenaace  u  »  mgsr  plantatloB.  Sbe 
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fencM  thaeHoM  go  vltb  tbe  soil  u  a  part  oC 
the  aoll,  and  not  merely  aa  an  ImproTement 
upon  It  Tbe  maxim  appUes,  "Qnldqnld 
plantatur  solo,  cedttur  solo."  That  la  to  say. 
whaterer  la  aonk  into  tbe  aoll  la  part  of  tbe 
Mil,  and  goes  wltta  it  The  te&ce  was  as  ef- 
tectlTely  IncotpMated  with  tbe  soil  aa  tbe 
clatema  wore  Incorporated  with  the  cottages^ 
if  not  more  ao.  Tbe  conrt  held  that  the  cis- 
terns went  with  tbe  cottages  becanse  they 
wm  part  of  the  cottages,  and  that  it  waa 
not  necessary  to  mention  the  usual  and  ordi- 
nary parts  and  ai^nrtenances  of  a  oottage  to 
include  them  under  the  (qjieratlon  of  the  aale. 
By  parity  of  reasoning,  tbe  (encea  are  a  part 
of  the  plantation.  >  A  difCerent  mle  wonld  ap< 
ply  if  the  property  bad  been  sold  as  lands. 
In  that  case  there  wonld  bare  been  no  rea- 
son to  hold  tbat  the  fences  were  an  essential 
part  of  the  thing  sold,  for  fences  are  not  ea- 
aentlal  parts  of  Uuda.  Bnt  fences  are  an  es- 
sential part  of  a  plantatlra,  wbenevert  1^ 
reason  of  there  being  no  stock  law,  the  plan- 
tation cannot  exist  without  them.  Any  one 
purchasing  landa,  described  as  being  a  sugar 
plantation  in  (^wratlon,  naturally  assumes 
that  the  fences  necessary  to  0.y%  the  lands 
the  atatuji  of  a  plantation  go  with  the  lands 
aa  part  and  pared  of  the  plantation. 

The  same  reaaoning  which  cairlea  tbe  cis- 
terns and  other  articles,  which  the  court  In 
the  original  opinion  concedes  the  defendant 
la  entitled  to  retain,  cati'ies  to  the  defendant 
tbe  fences  as  part  and  parcel  of  the  planta- 
tion. Indeed,  the  fences  are  more  necessary 
to  ihe  existence  and  operation  of  a  planta- 
tion, aa  such,  than  clatema  are  to  the  exist- 
ence and  uae  of  a  cabin.  Under  any  other 
view  the  rendors  wonld  have  the  right  to  re- 
aOTe  tbe  Mdges  over  the  various  plantation 
ditches,  tbe  hitch  posts,  and  a  thousand  other 
objects  not  mentioned  by  name  or  by  class. 
The  answer  to  all  such  daima  wonld  be  that 
these  things  are  part  and  parcel  of  the  plan- 
tatioi. 

The  authoritlea  are  numerous  that  fences 
are  part  and  pared  ttf  the  soO  of  cultivated 
land,  and  go  with  the  sale  of  a  tract  at 
land  aa  a  fann,  and  that  fences  are  Included 
in  the  idea  of  a  farm.  Just  as  a  datem  is  in- 
cluded in  the  Idea  of  a  cabin.  Bagley  v.  Oo- 
lumbua  B.  R.  Co.,  lis  Oa.  626,  25  &  B.  6SS, 
84  li.  R.  A.  2S6,  68  Am.  St  Rep.  325;  Sey- 
mour T.  Watson,  86  Am.  Dec.  656;  Smith 
Carroll,  4  G.  Greene,  146;  Emrtch  v.  Ireland, 
66  Hiss.  390;  State  v.  Graves.  74  N.  C  386; 
Kbnhall  v.  Adams.  62  Wis.  654,  9  N.  W.  170; 
Brown  v.  Bridges,  31  Iowa,  138;  Graham  v. 
Boarfc,  28  Ark.  19:  OUmer  v.  Wallace.  28  Mo. 
566,  75  Am.  Dec.  136;  Ivlns  v.  AckersMi.  88 
N.  J.  Law,  220. 

Another  consideration  tbat  shows  it  was 
not  In  tbe  mind  of  any  of  fbe  parties  that 
the  fences  should  be  reserved  to  the  vendwa 
la  this:  had  any  auch  reservation  been  made 
by  Hie  parties,  it  Is  .almost  eortaln  tbat  the 
vendee  would  have  stipulated  aa  to  time  and 


mode  of  remotal,  »  that  tbe  growing  CEoga 
would  not  be  ej^osed  to  the  depredatlona  of 
cattle.  Tbe  vendee  would  not  have  consult- 
ed to  a  reservation  which  might  be  exerdaed 
In  such  a  way  as  to  Inflict  an  immenae  loai 
on  bim.  There  wonld  have  been  some  pro- 
vision as  to  how  and  when,  and  on  what  no- 
tice, the  fences  would  be  removed.  It  la 
equally  certain  that  tbe  vendors  tibemadves 
wonld  have  dedred  to  have  some  definite  un- 
derstanding on  tba  subject,  and  to  inoorpo* 
rate  same  in  the  contract  The  absence  of 
any  stipulation  on  the  subject  ihanXon, 
goes  very  far  towards  showing  that  ndther 
party  understood  or  Intended  that  the  fence 
Bbonld  be  removed. 

On  tbla  rehearing  It  la  claimed  that  the 
demand  of  tbe  plalntitt  diould  be  rejected, 
for  the  reason  that  the  sale  waa  made  by 
John  Bagley  and  Mra.  EUsabeOi  Cluney, 
wife  of  Martin  Bagley,  conjointly;  and  that 
any  reawvatlon  in  Oie  act  of  sale  inured  to 
both  vendora  if  It  inured  to  the  benefit  (tf 
dther,  it  having  Inured  to  tte  bendlt  of 
one  aa  mudi  as  to  the  benefit  the  other, 
and  tbat  the  present  rait  Is  brought  ex- 
duslvely  by  John  J.  Bagley,  who  does  not 
allege  that  be  ever  acquired  Mn.  Bagley's 
Interest  and  still  less  olfers  any  proof  to 
show  that  be  did;  and  that  omsequently, 
there  can  be  no  Judgment  In  favor  oC  plain- 
tur,  bnt  tbat  the  plaintiff  most  be  nonsidted, 
or  the  case  remanded  for  further  evidence. 

Tbla  ground  was  not  urged  in  lower 
court  80  far  aa  the  record  showa,  and  It 
was  not  urged  on  the  wlgtod  hearing  In 
this  conrt  On  tbe  rehearing  it  la  too  late 
to  urge  It 

The  original  Judgmmt  la  amended  ao  as 
to  add  the  fences  to  the  objecta  aa  to  whldi 
tbe  demand  of  plaintiff  la  rejected,  and,  aa 
thus  amended,  it  Is  reinstated  as  the  Judg- 
ment of  tbe  conrt 
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POLICE  JURT  OF  PARISH  OF  TSRMON 
V.  JOHNSON.* 

tSapreme  Gomt  of  Loaisisna.   June  22,  1903.) 

BUILDING    CONTRACT  —  PBRFORMANCB  —  I»- 

FECTS-BOND— UABIUTT  OF 
SURETY— REPAIR. 

1.  A  claose  in  a  building  cootract  stipalated  : 
"That  the  contractor  shall  at  any  time  when  re- 
quired by  tbe  supervtsing  ardiitect  vithiD  one 
year  from  and  after  the  comi^etioa  and  acceiit- 
ance  of  the  work  herein  contracted,  make  good 
any  and  all  latent  defects  not  discernible  at 
the  final  examination  and  ooeapatlon  thereof; 
such  as  evidence  of  the  use  of  uniroper  mate- 
rials and  labor." 

2.  The  building  was  accepted,  and  payment 
Qiade.  After  two  years  had  elapaed,  defects  be- 
came evideot   Defects  growing  oat  <tf  the 

•Behearloc  denied  Jaauarr  %,  Mk 
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Qfle  of  bad  material*  were  cored  ander  Oe 
coDdittoas  of  the  contract.  The  bnildinr  was 
eoOBtmcted  under  the  direction  of  an  architect, 
and  tmder  the  inspection  of  a  building  commit- 
tee. If  thoe  were  defecta  of  construction,  it 
was  not  aatiitfactorilT  made  to  appear  that 
they  were  such  as  the  raretr  on  the  oond  coold 
be  neld  for. 

8.mie  meaning  of  ^ielei  2702  and  8S45, 
dr.  Code,  will  be  conitrned  strictly  as  against 
the  anrety  on  a  boilder's  IxHid, 

4.  The  liability  arises  (ander  just  cited  arti- 
cles) should  "the  building  fall  to  ruin  either 
in  whole  or  in  part  on  aceoont  of  the  badness 
of  the  workmoDship."  It  does  not  atlk>oar  that 
the  building  was  falling  to  ruin  in  "whole  or  in 
part."  It  was  a  valuable  building,  which  was 
repaired,  and  the  ruin  In  'Vhole  or  In  part," 
with  no  very  great  difficulty,  avoided. 

5.  After  delivery  of  the  building  by  the  build- 
er and  acceptance  by  the  contractor,  and  the 
ex[dration  of  12  months  stipulated  in  the  con- 
tract, the  contract  could  no  lonser,  under  the 
circumstances  of  the  case,  be  violated  active* 
ly;  but,  if  there  was  violation.it  was  passive, 
and  the  parties  were  entitled  to  notice.  Instead, 
plaintiff  chose  to  have  the  bnilding  repaired, 
and  then  made  demand  for  cost  of  repair,  re- 
gardless of  the  right  which  the  builder  had  to 
repair  the  work  ff  repair  was  due  by  him. 
There  la  no  question  of  fraud  or  deception  on 
the  part  of  ike  builder.  Hie  case  of  plaintiff 
presents  question  growing  out  of  the  asserted 
DeKligence  to  perform  the  work. 

3.  A  nomber  of  architects  testified  that  the 
plans  and  specifications  were  defective.  It  is 
not  shown  br  the  testimony  that  defect  of  con- 
stmetion  was  to  be  laid  at  the  door  exclnsively 
of  the  bnilder.  To  hold  his  surety  after  such 
length  of  time.  It  would  be  necessary  to  prove 
that  the  principal  was  liable  for  the  asserted 
def ectira  cODStrnetion. 

(SyUaboB      the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Alfred  Bllllngbam  Land, 
Judge. 

Action  by  the  police  Jory  of  the  parish  of 
Vernon  against  Thomas  C.  Johnson.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Afflrmed. 

BntberUn  ft  Barret  and  Hall  ft  Jack,  for  ap- 
pelant Lee  Smmett  Thomas,  for  appellee. 

BBRAUX,  J.  PlalntUt  sedcs  to  recover 
tbe  snm  of  $5,000  from  the  defendant  as 
stuetjr  on  a  boIlder'B  bond  executed  br  tiie 
bnildw  in  fiiTor  of  plaintiff,  for  security  of 
the  due  performance  of  the  contract 

Tbe  cliarge  of  jilainttfl  Is  that  tbe  condl- 
tSons  of  the  bond  were  broken,  because  the 
bnilder  erected  plaintiff's  courtbouse  of  bad 
materials  and  In  an  unworkmanlike  manner; 
that  be  did  not  follow  the  spedflcations.  The 
defmdaiit  interposed  by  way  of  exceptions 
tbe  pleas  of  nonjoinder,  no  cause  of  action, 
and  filed  an  answer  on  tbe  merits  denying  all 
Uability. 

Tbe  plea  of  nonjoinder  grows  out  of  tbe 
taet  that  plaintiff  made  tbe  surety  only  par- 
ty  defendant,  and  did  not  soe  the  principal 
on  tbe  bond. 

The  plea  of  no  eanse  at  action  seems  to 
be  mainly  gnranded  <m  the  plea  of  estoi^el 
wbicta  this  defendant  sets  t^  and  wblcb  was 
referred  to  the  merits. 


Tbe*  record  discloses  tiiat  plahitUTs  oourt- 
boose  was  finished,  delivered,  and  that  de- 
fendant had  paid  the  price,  about  two  years 
before  the  suit  was  brongbt  Tbe  work  was 
performed  nnda  tbe  directions  of  an  archi- 
tect selected  by  plaintiff.  In  accordance  with 
the  conditiona  of  the  contract 

Tbe  testimony  Is  oonfllcttaig.  It  remains 
that,  after  tbe  bnildlng  had  be«i  received  by 
plaintiff,  there  was  serious  cracking  of  tbe 
wall  in  seroal  places,  the  Jack  arches  and 
brickwork  over  square  head  openings  had 
given  way  In  some  places,  ^nd  were  about 
to  fall,  when  repairs  were  nisde  1^  plaintiff. 
One  of  tbe  comers  of  the  tower  bad  yielded, 
and  the  tower  was  out  of  plumb,  and  slightly 
twisted  toward  tbe  east. 

Tbe  whole  trouble,  an  expert  reported,  was 
due  to  a  faulty  foundation.  There  were  oth- 
er defects  pointed  out  by  bim— a  nombw  at 
them. 

The  woA  was  performed  In  tbe  presence 
of  the  parish  officers;  who  we»  charged  with 
the  same  authori^  in  the  premises,  and  ex- 
ecuted with  the  approval  of  tbe  architect 

The  contract  contains  an  article  numbered 
16,  which  we  will  copy  In  extraso.  because  It 
has  direct  bearing  upon  tbe  issues  of  the 
case,  Tfak: 

"That  the  contractor  shall  at  any  time 
whoa  required  by  the  supervising  ardiltect 
witbln  one  year  from  and  after  tbe  complex 
tlon  and  acceptance  of  the  work  herebi  con- 
tracted, make  good  any  and  all  latent  defects 
not  disc«nible  at  tbe  final  examination  and 
occupation  thereof;  sudi  as  erldmce  of  tbe 
use  of  lmpn«»er  materials  or  ialxw  In  any 
branch  of  tbe  work,  causing  the  same  to  be 
imperfect  and  defective  in  constroctloD  or  fin- 
ish, and  if  such  defects  are  not  promptiy 
made  good  when  ordered  by  tbe  supervising 
architect,  he  shall  have  tbe  right  to  employ 
other  parties  to  encnto  his  orders,  and  charge 
the  oost  of  same  to  the  second  party." 
-  The  last  payment  under  the  contract  was 
to  be  made  on  tbe  entire  work  when  it  had 
been  entirely  completed  and  accepted. 

We  have  seen  that  the  wwk  bad  been  aa- 
tirely  completed  and  acc^ted.  From  tbe 
fact  that  tbe  committee  representing  plaintiff 
and  the  plalnttff  acc^ited  the  building,  we  in- 
fer that  there  ^ore  no  patent  defects  at  tbe 
time. 

The  parties  adopted  CMidltions  by  which 
tbey  are  to  be  governed,  and,  whatever  may 
be  tlie  right  remaining  as  between  the  prin- 
dpal  and  plaintiff,  tba  surety  Is  not  bound 
furtiier  than  exiH«ssed  in  the  contract  A 
stirety  la  not  bound  for  objecto  not  In  contem- 
plation of  the  parties  when  the  contract  was 
signed.  In  case  of  defects,  he  held  himself 
bound  that  tbey  wonld  repair,  or  that  be  could 
be  held  therefor.  That  was  the  extent  of  his 
liability,  so  far  as  tiie  necessity  for  r^Ir 
arose  from  the  use  at  bad  materials  or  labor. 

It  is  true  that  the  contract  In  qnesticm  pro- 
vides tbat  payments  shall  not  be  ooniridered 
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as  an  acceptance  of  Oe  "woik  ttecnted*  or  a 
valTw  -of  any  xlgbti  or  dalma  at  Uie  partlea 
ot  tbe  flnt  part" 

la  not  tUa  clauae  to  be  constmed  bo  as  to 
protect  tbe  soiety  to  the  extait  stated  In  the 
clanee-^thin  the  12  months,  as  stipuhited 
by  artkde  16?  This  clause  further  stipulates 
that  no  payment  m  acceptance  was  to  do 
away  with  tbe  right  set  forth  In  the  article, 
bi  BO  far  as  the  plaintiff  waa  concerned. 

The  decision  to  which  our  attentkm  Is  lu- 
sted by  learned  counsel  did  not  have  to  In- 
terpret the  meaning  of  an  article  In  the  con- 
tract rach  as  article  16  of  the  ctmtract  be- 
fore us  for  Interpretation,  and  for  that  reastm 
it  waa  held  fliat  acceptance,  wha  the  owi^ 
could  not  do  otherwise,  did  not  bar  him  from 
recoTering  damages  for  defecttve  work. 

Hwe  the  partlea  laid  down  to  some  extent 
their  own  ccmdttkmit  &nd  allowed  the  time  to 
elapse  wlthoitt  maUng  tbe  least  claim;  and, 
tnrtbwmore,  th^  limited  the  tlm^  ^  article 
16  of  the  contract,  within  wblcb  plaintiff  waa 
to  find  tbe  latent  defecte  tax  which  the  caa- 
trac^  and  bnllda  was  to  be  held  liable. 
Tbey  have  to  simie  extent,  at  least;  changed 
tite  1^1  to  a  conrentlonal  UabUl^,  of  which, 
at  least  the  surety  can  arall  himself  to  tbe 
extent  that  the  defectlTe  work  is  corered  by 
tbe  language     article  1& 

It  doea  not  occur  to  us  that  the  article  be- 
fore cited  coven  all  ttw  defecte.  l^iere  are 
ylces  of  oonstructku  that  may  not  be  Indnd* 
ed  within  Ito  grasp.  If  the  Tlce  does  not  arise 
from  bad  material  or  labor  mentioned  in  the 
article. 

Thoe  are  vices  of  construction  to  which 
the  artlclea  (2762  and  8546,  Gir.  Code)  dted 
by  plaintiff  have  application. 

It  would  be  dlfDcult  in  thla  case  to  detoF- 
ndne  with  aatiafactMy  cotainty  tbe  extent 
flie  damages  claimed  may  be  due  to  bad  ma- 
terial (for  which,  under  no  dreumatances,  the 
surety  csn  be  held)  ot  to  the  vice  of  construe- 
Hod.  The  testimony  has  not  pointed  out  a 
clear  line  or  separation  between  the  two. 
There  la  testimony  going  to  prove  tiiat  there 
was  bad  material  used,  which  defendant 
seui^t  to  meet  with  counter  testimony. 
Thoe  is  testimony  going  to  prove  that  there 
was  vice  hi  the  construction.  We  have  al- 
ready aaid,  as  relates  to  the  materials,  we 
think  that  th^  are  covered  by  article  16  of 
the  contract 

With  reference  to  the  asserted  vice  of  con- 
struction, there  is  testimony  to  the  effect  that 
whatever  defect  tbwe  was  In  this  was  due  to 
defectiveness  of  the  phuis  and  spedflcations 
prepared  by  the  arcbltect  An  architect  of 
great  experience  testified  fiiat  the  plans  and 
spedflcatlona  were  defective,  that  the  founda- 
tion as  laid  down  in  these  plans  and  epeci- 
fleationa  waa  not  auffldent  for  the  building, 
anJ  that  tbe  foottaqis  of  the  wall  were  not 
broad  enough. 

Furthermore,  tbe  work  was  done  In  tiie 
presence  of,  snd  consented  to  by,  the  arehl- 
tsot  and,  part  of  tbe  time,  the  presMent  of 


the  police  Jury,  and  the  building  committee 
gave  it  thdr  attrition. 

Betnmlng  to  the  law  upon  the  aubject  we 
find  autbotlly,  not  binding,  it  is  true,  but  in 
considering  these  articles,  containing  far- 
reaching  conditions,  that  the  Intstpretetlon  of 
their  meaning  should  be  restrictive.  4  Fnsler- 
Hermann,  p.  427,  No,  1. 

Under  the  restrictive  interpretation,  the 
surety  of  the  contractor,  when  the  contractor 
has  followed  the  direction  of  the  architect 
and  oth^  concerned,  can  scarcely  be  held, 
under  tbe  cited  arUcl^  about  two  years  after 
tbo  work  has  been  scented. 

The  language  of  these  two  cited  articles 
does  not  bring  this  case  within  their  terms. 
They  are  to  be  construed  together,  and  not, 
in  case  "the  building  ^ouM  fail  to  ruin  el- 
ther  in  whole  or  In  purt  on  account  of  tiw 
badness  of  tbe  wn^mansblp,"  that  the  archi- 
tect or  contractor  shall  bear  the  lose.  Glv. 
Oode.  art  2762. 

Tbe  photographs  of  tiie  building;  forming 
part  of  tbe  recwd,  and  ite  value  as  testified 
to  by  witnesses,  do  not  suggest  ruin  in  whole 
or  in  part 

Granted  that  r^lrs  ordinary  or  extran^ 
dlnary,  such  as  mentioned  in  article  572  of 
the  Civil  Code,  were  needed,  the  security  can 
invoke  the  fact  that  his  princtpal  waa  not 
notified  of  tbe  repairs  due. 

We  adhere  to  the  decision  dted  by  teamed 
counsel  in  which  it  was  held  that  a  person 
■who  perfwms  a  contract  unskiUfnlly  on  flw 
premises  of  a  person  who  baa  contracted  for 
a  firstdass  outfit  or  a  person  who  could  not 
do  othwwise  than  accept  the  altnatlon,  doea 
not  thereby  waive  damages.  Schwarte  Case, 
84  La.  Ann.  214. 

The  condition  la  different  here;  It  la  not 
contended  that  there  was  taiud  or  decep- 
tion and  tiiere  were  no  defecta.  Some  time 
after  all  had  been  settled,  they  were  discov- 
ered. We  think.  In  such  a  case.  Justice  re> 
quires  that  tbe  contractor  be  notified.  There 
was  no  good  reason  to  ignore  tbe  contractor 
and  call  on  the  security. 

The  oblUiatlon  of  the  surety  wss  that  the 
builder  would  build  a  courthouse  in  accord- 
ance with  plana  and  specifications. 

Bis  liability  wna  strictisslml  Juris;  and  not 
to  be  extended. 

After  tbe  building  had  bemi  e<mipleted,  it 
waa  accepted  and  payment  was  made.  At 
that  date  all  was  satisfactory.  The  surety 
bad  every  reason  to  believe  that  be  bad  been 
discharged,  but  instead,  it  seems  that  the 
parties  did  not  fflscover  latent  defects.  When 
it  became  necessary  to  remedy  these  defectt 
the  contractor  was  entitied  to  notice. 

There  was  a  completed  contract— one  of 
the  parties  In  possession,  tbe  other  paid. 
Yean  afterward,  heavy  repAtn  became  nec- 
essary, due  to  a  canse  in  regard  to  which 
there  is  variety  of  opinion.  We  think,  under 
tbe  drcnmstences,  that  there  waa  no  active 
violation  of  the  contract 

The  Judgment  is  affirmed. 
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No.  14,790. 
BARBAB  et  aL  T.  BARBA&* 
(Boprame  Court  of  Loalsiaiia.   Not.  16,  190S.) 

DESCENT  AND  DISTRIBUTION— FORCBO  HEIRS 
-^ONVBTANGB  IN  FRAUD  OF— EVIOBNCB. 

1.  Where  a  father  over  70  Teara  of  age,  of 
■imple  taatea  and  frugal  babits,  and  vTtboat 
debts,  transfen  a  iliort  wblle  before  hla  death 
all  of  hla  jtnpettj  In  the  form  of  a  eale  for 
a  larsa  amount  to  mm  of  hbi  wna.  who  haa 
alwara  attended  to  Ua  bnaimii  for  him.  and 
mattan  remain  aa  ther  were,  the  father  oe- 
enp7ine  the  propartj  and  recelTtof  the  rer- 
Kinea  therefroBit  and  prior  contracta  of  tenants 
eonttnaina  onchancadt  and  whu«  at  the  death 
of  the  father  the  allegad  iMice  has  dIaaKwared, 
leavlna  no  trace  aa  to  how  It  had  been  expend- 
ed and  what  had  become  of  It,  and  the  aon  dle- 
arowa  all  knowledge  on  the  aobject,  it  will  l>a 
preanmed  tliat  the  act  did  not  erldence  a  real 
Bale,  bnt  waa  reaorted  to  Id  order  to  depriTe  the 
other  children  of  their  legitime.  La  Blanc  t. 
BertanL  10  Ul.  Ann.  298:  Oola  T.  1 
Bontb.  7M,  8»  La.  Ann.  878. 

(Sjllaboa  br  tlia  Conrt.) 

Appeal  from  mneteenth  Judicial  District 
Oonrt,  Parish  of  St  Martlii;  T.  Don  Foster, 
Judge. 

Action  by  Jnllen  Barraa  and  others  against 
Aiigiute  Barras.  Judgment  foi  defendant, 
and  plalntUf  B  appeaL  Uodlfled. 

Martin  ft  Toorhles  and  Albert  Voorbles, 
for  appelUrati.  Monton  &  Simon,  for  appel- 
im. 

BtatenMDt  of  the  Case. 

NICH0LL8,  0.  J.  Tbe  plaintiffs  arored 
ttemselves,  together  with  tbe  defendant,  to 
be  the  seren  children  and  sole  forced  helra 
and  reprMentatires  under  benefit  of  Inven- 
torr  of  Hypollte  Barras  and  bis  wtfe^  Clem- 
«ice  Barras,  residents  of  the  parish  of  St 
Martin.  That  tbelr  mother  died  In  1893,  and 
their  father  In  1902.  Tbat  their  mother's 
ancceasion  was  opened  in  Jvly,  1893.  That 
onlj  a  portion  of  the  property  of  tbe  estate 
was  Inrentorled,  being  part  of  the  commun- 
ity which  existed  between  her  and  her  hns> 
band.  That  a  partial  partition  of  said  oom- 
mnni^  prDperty  waa  made  between  the  fa- 
ther and  these  heirs  of  their  mother  on  tbe 
11th  of  November,  1803.  That  the  stock— 
cattle  and  mutes— In  the  parish  of  8t  Martin 
were  not  then  partitioned  on  acconnt  of  tbe 
representation  made  to  tbe  latter  that  there 
waa  an  Indebtedness  of  11.000  doe  by  the 
eommnnity.  That  they  anthorlzed  the  de- 
fendant, Angnate  Barras,  to  sell  enough  of  the 
cattle  to  realize  that  sum  and  pay  off  tbe 
same.  That  ander  this  authorization  he  did 
make  such  sale,  but  tbat  he  bad  persistently 
refosed  to  make  any  statement  showing  the 
dlsbnrsements.  if  any,  made  by  him  towards 
■ettllng  said  indebtedness,  the  nature  of 
which  bad  not  been  explained  to  tbem. 

That  ntUft  said  sale  there  renmlned  In  the 
possession  and  diarge  of  the  defendant  160 
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head  of  cattle^  of  tbe  raloe  of  $18  a  bead, 
aggregating  the  sum  of  $2,700,  btdonglng 
Jointly  to  the  extent  of  one-half  to  defendant 
and  themselTes;  tbe  propertr  being  the  prop- 
erty of  thdr  father  and  mother.  That  de- 
fendant had  tither  disposed  of  or  still  held 
the  said  UO  head  of  cattle  without  render- 
ing any  acconnt  thereof  to  petitioners,  who 
bad  in  vain  demanded  the  same.  Tbat  In 
view  of  the  said  premises  defendant  ms  In- 
debted to  them  in  tbe  amount  1482,  being 
tbe  slx-eeTentbB  of  the  balf  of  11,000,  the 
Amoont  xeatlsed  by  defendant  tnm  flie  sale 
which  was  made  by  him  of  the  cattle  In  or^ 
det  to  meet  the  Indebtedness  of  the  com- 
munity to  that  amount,  and  tbe  further  snm 
of  $1,167,  being  the  Blx-serentha  of  the  one- 
half  of  $2,700  the  value  of  tbe  cattie  still 
held  by  Um,  or  which  bad  been  disposed  of 
by  him,  and  which  was  the  common  proper- 
ty of  him  and  themselTes  as  belra  of  Iheir 
mother.  They  further  alleged  tbat  on  the 
nth  <tf  October,  188B,  thetar  father,  HypoUte 
Barras,  signed  a  deed  of  transfer  to  hta  son, 
the  defendant,  for  an  alleged  cash  cfnuddem- 
tlon  of  $3,468,  of  all  of  bis  proper^,  effects, 
and  belongings.  Tbey  arwred  tbat  tbla  al- 
leged transfer  was  not  a  real  sale,  but  a 
simulated  transaction,  because;  first,  no  price 
was  paid  by  the  defendant  for  the  property 
pretended  to  have  been  transferred;  SMond, 
because.  If  thiere  was  an  exbiUtlon  of  a 
counting  of  money  on  the  day  of  sale  Cblcb 
fact  was  denied).  It  was  a  raoe  sham,  as  be 
(defendant)  again  took  possession  of  flie 
mon^;  because^  third,  the  transfer  of  the 
totali^  of  the  property  to  defendant,  es- 
pecially under  the  circumstances  attending 
the  same,  was  not  a  contract  made  In  the 
usual  course  of  business,  and  it  cleariy  Indi- 
cated tbat  the  same  was  a  simulation  purs 
and  simple,  the  more  so  that  their  father, 
^polite  Barraa,  ranalned  In  possession  of 
bis  effects  alleged  to  have  been  sold. 

Plaintiffs  allured  thai,  If  the  amount  of 
the  price  stated  was  paid  (which  was  denied), 
then  tbe  price  was  so  Tile  in  comparison  with 
tbe  true  value  of  the  property  that  tbe  pre- 
tended Bale  amounted  only  to  a  dlsgulaed  do- 
nation; that  tbe  disproportion  between  tbe 
actual  value  and  the  price  was  so  great  that 
tbe  transaction,  If  real,  amounted  almply  to 
the  giving  of  an  undue  advantage  by  their 
father  to  tbe  defendant,  one  of  his  cfalldren, 
to  the  prejudice  and  detriment  of  the  plain- 
tiffs, hlB  other  children,  divesting  them  of 
their  legitime;  and,  even  If  viewed  aa  tbe 
giving  ot  an  undue  advantage  of  defendant; 
the  same  was  without  effect,  as  no  mention, 
aa  required  by  law,  was  made  tbat  be  (thalb 
father)  Intended  this  advantage  to  be  ovei 
and  beyond  what  waa  coming  from  hte  said 
estate  to  him.  Plaintiffs  gave  In  their  pe- 
tition a  detailed  description  of  tbe  property 
transferred  to  defendant  and  averred  tbat 
Its  true  value  was  $16,846. 

Plaintiffs  averred  tbat  defendant  took  poa> 
session  of  all  tbe  properly  and  effects  of 
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their  fatber  Immediately  ii[K>n  Us  deatb, 
leaving  plaintiffs  without  the  means  of  as- 
certaining whether  there  was  any  counter 
letter  or  other  document  left  by  their  fa- 
ther; that  he  bad  refused  to  deliver  to  them 
the  property  alleged  to  have  been  transfer- 
red to  himself,  to  their  great  damage  and  in- 
jury, who  had  thus  been  deprived  of  their  in- 
heritance and  legal  possession  of  the  said 
property. 

Plaintiffs  prayed  for  a  moneyed  Judgment 
against  defendant  in  conformity  to  their  al- 
legations, and  for  Judgment  setting  aside  and 
annnlUng  the  pretended  sale  made  by  their 
fatber  to  defendant,  and  decreeing  the  prop- 
erty tberein  declared  to  have  been  sold  to 
belong  In  common  to  them  and  defendant, 
each  for  an  undivided  seventh. 

Should  any  of  the  property  included  In 
said  alleged  transfer  have  been  disposed  of. 
by  defendant  previous  to  the  Institution  of 
Uielr  action,  and  the  same  could  not  be  re- 
coveted,  they  prayed  that  their  right  be  re- 
served to  claim  six-sevenths  of  the  value  of 
the  same  from  defendant  Contingently  to 
meet  the  court's  decreeing  that  a  price  tiad 
been  actually  paid  by  defendant  to  their  fa- 
ther for  the  alleged  transfer  then  (by  rea- 
son of  the  vlleneas  of  the  price),  they  prayed 
the  transfer  to  be  decreed  a  disguised  dona- 
tion, or  a  transaction  giving  an  undue  ad- 
vantage to  defendant,  and  as  such  null  and 
void  in  BO  far  as  petitioners  were  concerned, 
and  the  property  alleged  to  have  been  trans- 
ferred, to  belong  In  common  to  petitioners 
and  defendant,  subject  to  reimbursement  to 
defendant  of  any  amount  which  he  might 
prove  to  have  been  disbursed  and  x^rted 
with  in  connection  with  the  said  transfer. 
They  prayed  for  all  necessary  orders  and  for 
all  and  general  relief.  Plaintiffs*  suit  was  In- 
stituted oa  the  23d  of  August,  1902. 

Defendant  averred  that,  in  so  far  as  con- 
cerned plaintiffs'  claim  and  demand  having 
reference  to  interest-emanating  from  the  suc- 
cession of  Olemence  Barras,  their  mother, 
they  were  estopped  by  the  allegations  of 
their  own  petition,  and  were  without  right 
and  without  cause  of  action  against  bim; 
that,  even  If  plaintiffs  did  at  any  time  have 
a  right  or  cause  of  action  against  bim  re- 
garding the  partial  settlement  set  fortb  In 
reference  to  the  succession  of  Clemence  Bar- 
ras, plaintiffs  were  each  of  them  estopped, 
and  could  no  longer  question,  inquire  Into,  or 
invalidate  his  acts  or  gestiou  as  their  alleged 
agent  and  mandatory  for  this:  that  shortly 
tfter  the  alleged  partial  partition  of  Novem- 
ber, 1893,  and  after  he  bad  sold  a  certain 
number  of  said  cattle,  and  employed  the  pro- 
ceeds to  satisfy  some  of  the  debts  of  said 
succession,  the  balance  of  cattle  remaining 
after  said  partial  partition  were  finally 
shared  between  all  parties,  each  taking  and 
accepting  without  protest  or  objection  bis  re- 
spective portion  thereof,  approving  the  pre- 
vious acts  and  disposition  made  by  defend- 
atit  u  tbelr  agent  mod  niaiidator7,  and  had 


since  then  acquiesced  tberein.  In  case  U 
should  be  adjudged  tbat  the  plaintiffs  bad  a 
right  and  cause  of  action,  and  were  not  es- 
topped, he  pleaded  in  bar  of  their  action  and 
demand  against  him  regarding  said  matters 
touching  the  succession  of  Clemence  Batraa 
the  prescription  of  one,  three,  and  five  years. 
He  prayed  that  plaintiffs  be  decreed  to  have 
herein  no  right  or  cause  of  action,  and.  In  the 
alternative,  if  they  bad,  that  they  be  held 
estopped,  and  tbat,  If  not  estopped,  that 
their  demand  be  held  prescribed  bj  the  tKe- 
scrlptions  pleaded. 

Defendant  excepted  tbat  plaintiffs'  petition 
disclosed  no  right  of  action  to  question  or  aa- 
sail  the  act  of  sale  of  October  11,  1883,  by 
Hypolite  Barraa  to  blm,  on  the  ground  of 
Tlleness  of  prlc^  for  the  reasons: 

First  Because  no  tender  of  the  price  paid 
as  the  price  mentioned  In  said  act  Is  averred 
to  have  been  made  previous  to  the  Institution 
of  the  suit 

Second.  Because  no  tender  of  the  amounts, 
or  any  of  them,  disbursed  by  defendant,  such 
as  taxes  and  others,  necessary  to  the  prea- 
ervatlon  of  the  property  alnce  hla  acqoM- 
tlon  thereof  was  averred. 

Third.  Because  said  right,  If  It  ever  did 
exist  ^as  barred  by  the  prescription  of  one, 
three,  and  five  years. 

Even  If  said  right  did  at  any  time  exist— 
which  was  denied— and  In  case  plalntUh 
were  not  estopped  by  their  own  averments 
and  were  not  barred  by  prescription,  be 
specially  denied  that  the  sale  was  a  almnla- 
tion  or  a  fraud,  but  on  the  contrary,  be 
maintained  that  the  sale  was  a  real,  true, 
and  bona  Qde  one,  made  and  accepted,  that 
the  stipulated  price  and  consideration  aa 
therein  shown  were  by  him  paid,  and  rec^T- 
ed  by  Hypolite  Barras,  bis  vendor. 

He  specially  denied  tbat  the  counting  and 
payment  of  the  said  sum  constituting  the 
price  of  said  property  so  purchased  was  a 
mere  sham,  or  that  be  ever  again  took  poa- 
sesslon  of  said  money. 

He  specially  denied  the  averment  that  his 
vendor,  Hypolite  Barras,  remained  in  the 
possession  of  the  property  so  transferred  to 
him,  and  averred  that  he  himself,  by  virtue 
of  said  deed,  did  take  and  keep  possession 
thereof. 

Reserving  specially  all  rights  under  the 
pleadings  and  the  exceptions  filed,  and  waiv- 
ing none,  he  further  denied  all  and  slngmlar 
tiie  other  allegations  of  plaintiffs'  petition. 

The  district  court  rendered  Judgment  in 
favor  of  the  defendant  rejecting  plalatUTs* 
demand.  It  adjudged  and  decreed  tbat  the 
sale  made  by  Hypolite  Barras  to  Anguste 
Barras  of  date  of  the  11th  October,  1805,  of 
the  property  mentioned  therein,  was  a  Talld. 
lawful  transaction,  made  and  accepted  bomi 
fide  by  the  parties  thereto  for  the  real  con- 
sideration and  in  the  manner  and  form  there- 
in set  forth  and  stipulated. 

Plaintiffs  appealed. 

The  plalntiffa  are'  glz  of  Uie  Kren  dOl- 
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dren,  Issue  at  the  marriage  of  H^poUte  Bar- 
ras  and  bfB  -wife,  Clemence  Barraa;  defend- 
ant being  the  eerenth  child. 

The  mother,  Clemence  Barras,  died  In  July, 
1893;  tlie  father  in  1902.  The  succession  of 
the  mother  was  opened  In  the  district  court 
through  a  petition  of  HypoHte  Barras  pray- 
ing that  an  Inventory  with  appraisement  be 
taken.  An  Inventory  was  accordingly  made 
on  tiie  18tb  of  July,  1S9S,  before  James  Si- 
mon, notary  public,  which  was  accepted  as 
correct  by  the  surviving  husband  and  the 
heirs  of  the  wife. 

On  the  24th  of  July  the  surviving  husband 
filed  a  second  petition,  In  which,  after  re- 
citing the  action  taken  prior  thereto,  that  the 
property  was  all  community  property,  and 
there  were  pome  debts  due  by  the  communi- 
ty, he  applied  to  be  appointed  administrator. 
Still  later,  on  the  29th,  he  applied  for  an  ad- 
ditional inventory,  alleging  that  there  was  In 
the  parish  of  St.  Martin  some  property  of 
the  community  which  had  been  omitted. 
No  action  seems  to  have  been  taken  under 
these  two  petitions.  As  the  property  of  the 
commumty  was  In  his  possession  at  the  time 
of  his  wife's  death,  and  It  would  bo  remain 
untU  partition  was  effected,  and  he  wad 
primarily  liable  therefor,  It  was  the  duty  of 
the  father  to  have  had  this  second  Inventory 
made.  On  the  11th  of  November,  1893,  all 
the  parties  In  Interest  appeared  before  James 
Simon,  notary  public  for  the  parish  of  St 
Martin,  the  children  of  Clemence  Barras  ap- 
pearing as  forced  heirs  of  their  mother. 
Appearers  declared  that  they  were  the  co- 
prc^rletors  and  undivided  owners  of  all  the 
property  mentioned  In  the  inventory  of  the 
19th  of  July,  a  copy  of  which  they  annexed 
to  the  act;  that  It  was  their  wish,  desire, 
and  intention  to  put  an  end  to  the  state  of 
Indlvlslon  In  which  they  were,  as  regarded 
.the  property  as  It  stood  mentioned  and  de- 
scribed therein,  and  to  partition  said  prop- 
erty amicably  between  them,  and  also  of 
all  such  property  consisting  of  cattle,  horses, 
and  mnles  that  was  not  Inventoried  in  said 
Inventory,  by  mutual  consent  each  of  every 
one  of  the  appearers  accepting  and  taking 
tbe  share  and  partition  coming  to  him  with- 
out any  other  formality  than  such  as  was 
taken  and  resorted  to  In  that  proceeding,  and 
according  to  the  agreement  therein  entered 
into  between  them,  and  In  accordance  with 
the  allotment  of  said  property  to  each  other 
of  their  respective  share  and  partition  In  the 
I«roperty  described  In  the  inventory  as  would 
be  mentlbned  In  the  act  The  parties  then 
proceeded  to  a  partition  of  the  property  so 
referred  to.  Article  73  of  the  Inventory, 
"One  vacherle  or  cattle  stock  In  the  parish 
of  Vermillion  and  the  brand  of  said  vacherle, 
ralued  at  |700,"  does  not  seem  to  have  been 
included  in  the  partition.  Before  closing  the 
partition  the  parties  seem  to  have  altered 
their  minds  as  to  the  extent  of  the  parti-, 
tion  then  made,  as  apj^rs  by  the  following 
recitals: 


"It  also  appearing  that  the  movable  prop- 
erty mentioned  In  said  inventory  under  Items 
62,  63,  64,  65,  66,  67,  68.  69,  70,  71,  and  72 
have  not  been  divided  between  said  appear- 
ers, and  which  was  omitted  by  consent  of 
said  appearers,  they  hereby  consent  and  agree 
that  the  above-mentioned  property  shall  bo 
divided  between  them— the  movable  property, 
consisting  of  cattle,  horses,  mules,  and  sheep, 
as  above  mentioned,  that  was  not  Included 
and  Inventoried  in  said  Inventory,  etc.;  the 
above  division  to  be  made  at  such  time  as 
they  shall  agree  between  themselves  to  be 
made  without  recourse  to  a  written  act  of 
partition,  and  each  appearer  to  receive  his 
share  therein  according  to  his  respective 
rights  and  standing  in  said  estate  of  Mrs. 
Clemence  Barras  as  aforesaid;  and  it  Is  fur- 
ther agreed  that  the  division  above  mentioned 
shall  not  be  made  before  the  sale  of  a  certain 
part  of  the  above-mentioned  property  which 
had  to  be  made  thereof  and  as  herein  below 
mentioned,  and  at  which  time  and  occur- 
rence the  said  property  remaining  after  said 
sale  shall  be  divided  In  accordance  with  this 
agreement 

"It  also  appearing  that  the  community 
heretofore  existing  between  Clemence  Barras 
and  her  surviving  husband,  Hypolite  Barras, 
is  Indebted  in  an  amotmt  of  one  thousand 
dollars,  the  said  appearers  above  named  here- 
by consent  and  agree  that  said  Indebtedness 
of  said  community  shall  be  paid  and  satis- 
fied out  and  from  the  sale  of  a  certain  num- 
ber of  cattle,  horses,  or  mnles,  the  undi- 
vided property  above  mentioned,  as  will  be 
sufficient  and  necessary  to  satisfy  and  pay  In 
full  said  Indebtedness,  and  to  which  sale  of 
said  property  all  the  said  appearers  consent 
and  agree,  the  same  to  be  made  by  one  of 
said  appearers,  whom  they  shall  name  be- 
tween them;  and  the  said  appearers  further 
agree  and  consent  that  the  cost  of  these  pro- 
ceedings and  all  the  costs  incurred  In  said 
estate  and  for  the  opening  of  the  same  shall 
also  be  paid  and  satisfied  by  sale  of  the  prop- 
erty as  above  mentioned,  and  at  the  same 
time  and  under  the  same  agreement;  and 
the  appearers  further  agree  that  after  the 
sale  of  said  property  as  above  mentioned  to 
carry  out  and  put  into  effect  the  agreements 
between  them  as  to  the  division  of  said  mov- 
able property  above  mentioned,  the  time  of 
said  sale  as  above  set  forth  to  be  hereafter 
fixed  between  appearers  by  agreement  be- 
tween them." 

The  Items  in  the  Inventory  from  62  to  72, 
both  Inclusive,  referred  to  stock,  horses,  wild 
mares,  milk  cows,  calves,  mules,  beeves,  and 
sheep,  aggregating  in  value  the  sum  of  f^- 
345;  the  beeves  being  mentioned  as  25  Id 
number,  and  value  at  $16  a  head. 

Clebert  Barras,  one  of  the  plaintiffs,  testi- 
fied that  Auguste  Barras,  the  defendant,  was 
selected  as  the  party  to  sell  the  cattle  for  the 
reason  that  he  had  the  business  of  his  father 
In  charge,  and  that  his  father,  Hypolite  Bar- 
ras, was  authorized  to  settle  the  debts  of 
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tlw  commnnlty.  Be  claimed  there  was  m. 
thoosaDd  dollars  due. 

From  receipts  ezblblted  on  the  trial  of  the 
cause  it  would  appear  that  the  indebtedness 
ot  the  commanlty  was  over  f2,100,  leaving  oat 
Ot  consideration  a  claim  ot  the  father  against 
tlie  community  for  $1,000,  which  was  referred 
to  Tagnety  in  the  testimony. 

HypoUte  Barras,  the  father,  who  was  In 
possession  of  the  community  property  at  the 
.time  of  the  death  of  his  wife,  and  who  was 
ivlmarlly  liable  to  the  creditors  of  the  com- 
munity for  Its  debts  In  their  entirety,  re- 
mained thereafter  In  possession  under  an  ac- 
countability to  the  belzs  of  the  wife  for  one- 
half  of  the  community  property  after  pay- 
ment of  debts. 

The  effect  of  the  jjuutlal  partition  made  be- 
fore Simon,  notary,  was  to  cerate  tanto  a 
breaking  up  of  the  condition  which  had  exist- 
ed up  to  then  In  the  things  partitioned,  and  to 
Test  separate  ownership  and  possession  In  the 
ivoperty  allotted  to  them;  but  the  father  c<hi- 
tbmed  after  that  partial  partltWm  In  the  pos- 
aesalra  the  portion  of  the  communis  pr<^ 
erty  not  Included  In  or  omitted  from  the  In- 
vutory,  which  remained  undisposed  of,  ae- 
eoontable  to  the  nnpald  creditors  as  before, 
and  accountable  ultimately  to  the  heirs  of 
the  wife  tor  the  redduum  which  would  be 
found  after  payment  of  the  community  debts. 
These  heirs  do  not  pretend  to  have  them- 
selres  paid  a  dollar  of  this  Indebtedness. 
The  entire  indebtedness  of  the  community 
was  paid  by  the  father  either  directly  or 
through  Auguste  Barras,  who  seems  to  have 
continued  to  attend  to  his  father's  affairs  up 
to  the  date  of  his  death.  The  payment  of 
the  entire  indebtedness  was  made  (as  testified 
to  by  Augnste  Barras  himself)  out  of  the 
proceeds  of  sales  of  community  cattle,  which 
he  (Ausroste  Barras)  had  made.  Plaintiffs 
concede  that,  after  the  making  of  the  partial 
partition  before  Simon,  notary,  all  the  mov- 
able property  consisting  of  mules,  cows, 
sheep,  etc.,  which  had  remained  undisposed 
of  was  equally  divided  between  the  father 
aud  his  children,  with  the  exception  of  a 
number  of  oxen,  which  they  claim  were  sold 
by  Auguste  Barras  during  the  father's  life 
without  the  proceeds  of  the  sale  having  been 
accounted  for  by  him  either  to  their  father 
or  to  them.  They  maintain  that  said  pro- 
ceeds were  never  divided.  They  seek  in  this 
action,  as  heirs  of  their  mother  and  as  heirs 
of  tlieir  father,  to  hold  their  brother  AufDste 
Barras  directly  responsible  to  them  for  the 
^-sevenths  of  the  value  of  these  oxen,  which 
they  fix  at  918  a  head.  The  highest  estimate 
placed  by  plaintiffs  In  their  testimony  upon 
the  number  of  these  oxen  was  120.  We  do 
not  regard  Auguste  Barras  as  ever  having  had 
possession  of  these  oxen  as  an  agent  for  the 
purpose  of  the  liquidation  of  the  community 
affairs.  The  father,  as  head  of  the  com- 
munity, was,  as  we  have  said,  In  possession, 
and  subject  himself  to  liability  to  the  cred- 
tton  for  their  dalma.  and  subject  to  accoun^ 


ability  to  the  heirs  of  his  wife  for  the  ra- 
sldunm  of  the  community  property  which 
might  be  In  his  hands  after  payment  of  com- 
munity debts.  As  against  accountability  by 
the  father  for  the  value  of  120  oxen  there 
Is  disclosed  payment  of  community  debts 
either  by  the  father,  or  Auguste  Barras  for 
the  father,  to  an  amount  of  over  $2,000.  The 
claim  made  by  the  plaintiffs  for  the  six-sev- 
enths of  the  value  of  oxen  sold  was,  we  think, 
correctly  rejected  by  the  district  court  The 
result  may  not  be  strictly  accurate,  tor  the 
testimony  (as  the  district  Judge  declared)  was 
exceedingly  unsatisfactory;  but  the  plaintiffs. 
Instead  of  calling  for  a  i^eedy  .liquidation  ct 
the  community  affairs,  permitted  matters  to 
drift  until  after  the  death  of  their  father, 
when  the  precise  situation  could  no  longer  be 
ascertained.  This  court,  by  no  decree  of  Its 
own,  would  more  likely  to  be  correct  and  to 
do  Justice  between  the  parties  than  has  twen 
done  by  the  Judgment  of  the  district  court 
The  issue  between  the  parties  remaining  yet 
to  be  disposed  of  Is  as  to  the  reality  of  the 
sale  made  on  the  11th  of  October,  1895,  by 
the  father,  Hypolite  Barras,  to  his  son,  the 
defendant  Auguste  Barras,  by  act  before  Si- 
mon, notuy,  the  object  and  effect  of  which 
plaintiffs  declare  was  to  give  an  undue  ad- 
vantage to  their  brother,  a  mere  nominal 
vendee^  and  to  divest  them  of  their  legitime 
in  the  succession  of  their  father. 

The  reasons  assigned  by  the  plaintiffs  In 
support  of  their  claim  that  tlie  act  of  11th 
of  October,  1865,  before  Simon,  notary,  vres 
a  simulation,  not  a  sale,  were:  First  Because 
the  price  declared  therein  to  have  been  paid 
for  the  property  was  so  small  In  comparison 
with  Its  actual  value  that  the  act  was  pre- 
sumably a  simulation.  Second.  Because  the 
so^lled  sale  was  a  transfer  omnium  bonor- 
um,  by  the  father  to  his  son,  when  he  owed 
no  debts,  and  there  was  and  could  be  no 
motive  on  hia  part  for  making  the  same  other 
than  that  of  favoring  the  defendant  to  their 
prejudice.  Third.  Because  the  father  re- 
mained on  tbe  property  declared  to  have  been 
transferred  from  the  date  of  tbe  sale  np  to 
the  period  of  his  death,  receiving  all  the  reve- 
nues therefrom  during  that  time,  and  direct- 
ing all  business  matters  connected  therewith. 
Fourth.  Because  the  father  was  an  old  man 
at  the  time,  with  very  simple  tastes  and  good 
habits,  and  yet  In  the  short  time  between  tbe 
date  of  the  sale  and  his  death  all  trace  of  the 
moneys  asserted  to  have  been  paid  to  him 
as  the  price  of  the  property  was  lost  and  had 
entirely  disappeared. 

The  defendant  took  the  stand  as  a  witness 
In  his  own  behalf.  In  respect  to  this  sale  the 
following  testimony  was  elicited  from  him: 

"Q.  Will  you  explain  why  it  Is  that  the 
land  mentioned  as  No.  2  In  plaintiffs'  petition 
was  left  In  the  enjoyment  and  use  of  Hypo- 
lite  Barras  after  1895,  from  the  day  that  yon 
bought  it? 

"A.  Because  my  father  resided  with  me; 
He  was  quite  aged.  After  he  wdd  ttie  land 
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to  me  ba  told  mok  1  vUl  flo  and  zeolde  at 
Anse  Oatahonla,  go  and  come,  raise  bogs, 
and  snpervlM  and  take  care  for  you  of  those 
persona  who  are  working  tboae  lands  for 
you;*  and  be  went  to  reside  on  that  land. 

Wlir  U  it  tbat  70a  allowed  blm  to 

do  80? 

"A.  TbSa  I  did  because  X  knew  tbat,  being 
my  fatber,  it  was  not  because  I  bad  bongbt 
ttils  property  tbat  I  sbonld  bave  eipelled  blm 
from  it,  tor  be  bad  to  bare  some  place  to 
stay. 

"Q.  Bow  iB  it,  and  tor  wbat  reason  did  yon 
allow  14m  to  make  a  settlement  wltb  tbe  ten- 
ants, receive  tbe  amonnto  dne,  and  so  on,  on 
that  tract  of  land? 

"A.  Tbla  I  did  becanse  I  wanted  to  allow 
him  the  privilege  tbere  at  his  ease,  witbout 
tbe  dtCBcol^,  and  spend  tbe  balance  of  bis 
days  that  •viexe  left  vtrj  qoletly. 

"Q.  Who  paid  for  all  tbe  r^ialrs,  ImproTo- 
ments,  and  other  things  tbat  were  made  on 
that  land  that  was  left  in  the  possession  of 
yonr  fatber  from  tbe  day  toat  yon  bought  it? 

"A.  I  did. 

"Q.  Were  not  all  those  sereial  tenants 
working  that  land  In  shares  there,  long  ptUa 
to  your  purchasing  it  from  Hypolito  Barras? 

"A.  Tea. 

"Q.  Is  It  not  a  fact  that  they  were  allowed 
to  remain  and  continue  tbere  to  work  tliat 
land  as  tbey  had  prerioosly  done,  without  any 
change  to  contracts  or  agreem^to? 

"A.  In  the  same  mannra.  I  did  not  change 
anTOilng. 

"Q.  At  wbat  age  did  your  father  die? 

"A.  Seventr-ntoe. 

"Q.  What  was  tbe  condition  of  bealth  of 
yonr  fatber  for  tbe  few  years  preceding  his 
death? 

"A.  He  was  always  sick;  evtty  wtoter  he 
was  sick. 

"Q.  During  those  years,  at  whose  home 
did  be  stay,  and  who  attmded  and  provided 
for  him? 

**A.  Myself. 

*'Q.  Did  he  stay  at  yonr  home? 
*'A.  I  went  to  get  him  on  my  place  at  Oata- 
boola  and  bring  him  at  home." 

Cro8s-Kxa  mlnatlon. 

"Q.  Tou  said  yon  allowed  your  father  to 
manage  the  tracto  of  land  menttoned  by  the 
-witnesses  after  yon  had  bought  tbe  land  for 
the  purpose  of  procuring  him  ease  dnrtog 
bis  life.  What  do  you  mean  by  procuring 
blm  ease?  Was  he  to  keep  the  revenues, 
was  he  simply  to  work,  and  not  get  anything 
for  tbe  management? 

"A.  It  would  not  be  legal  to  make  blm 
work  without  giving  blm  something.  I  al- 
lowed him  and  gave  him  the  revenues. 

"Q.  Tour  fatber  was  a  man  that  was  sim- 
ple in  bis  babite;  that  Is,  be  was  not  a  spend- 
tbrift? 

"A.  No. 

"Q.  Were  those  revenues  suffldeut  to  pro- 
vide for  his  necessities? 


"A.  More  than  suffldent. 

"Q.  Ton  said  tba^-  although  you  bought 
the  property  of  yonr  fatim,  yon  understood 
It  was  your  duty  not  to  tnm  blm  out  Was 
ft  because  be  had  no  other  ^tqnr^T- 

**A.  Yea. 

**Q.  Did  yon  not  understand  tbat  yon  were 
buying  all  tbat  he  had? 

"A.  Tes,  as  regards  cattle  uad  land;  no 
question  of -silverware  ^poms  not  menttoned 
to  the  act  'of  sale). 

"Q.  Where  did  yonr  fatber  die? 

**A.  Atmybouae. 

"Q.  Where  did  be  live  beside  the  place 
where  be  ffled  during  tiie  last  days  of  bis 
life? 

"A.  Somettmes  to  Oataboola  Oove  od  Isnd 
Item  4th,  and  sometimes  at  my  houses  whleb 
Is  lUm  No.  7  to  the  petition.  He  would  spwd 
two  or  three  days  to  one  plaoe^  and  tben  go 
on  to  tbe  other. 

"Q.  Who  bad  charge  of  Us  bostnessT 

"A.  Himself  alonfc 

'*Q.  Mr.  Barras,  on  tbe  day  of  the  sale^  Octo- 
bet  12, 189S.  did  you  pay  to  your  totber  three 
thousand  four  hundred  and  sixty-^dne  dollars 
to  cash? 

**A.  Yes,  sir. 

'*Q.  Did  yon  comit  the  numeyl 

"A.  Yes,  shr. 

*'Q.  Did  be  take  it? 

"A.  Tes,  sir. 

"Q.  What  did  be  do  with  Itt 
"A.  I  don't  know. 
"Q.  What  became  of  that  moneyt 
**A.  I  dont  know. 

**Q.'  Did  you  not  get  back  tbat  money  from 
him  to  ke^  it  for  blm? 
-A.  No. 

"Q.  Where  was  that  sale  passed— at  wbat 

place? 
"A.  At  my  bouse. 

"Q.  Whw  did  he  put  tost  money  tbat 
day? 

"A.  He  kept  a  safe  at  my  house— an  <dd . 
safe. 

**Q.  Was  that  tocked? 
*'A.  Tes,  air. 

**Q.  Did  he  put  it  to  that  safe? 
*'A.  Tee  air. 

**Q.  Who  had  the  key  to  tbat  saf«.  ' 

"A.  Him. 

"Q.  Hhu  alone? 

"A.  Tes,  sir. 

**a  Did  you  not  have  that  key  also? 
**A.  No,  sir. 

"Q.  How  long  did  he  leave  tbat  mooey  to 
that  safe? 

"A.  The  next  morning  he  went  to  Cata- 
houla Oove,  and  took  the  mtm^  with  blm. 

"Q.  ^w  was  the  mon^--«IIver,  gold,  or 
greenbacks? 

'*A.  Oold  and  greenbacka, 

"Q.  Was  it  a  large  packaget 

"A.  Kot  vety  large. 

"Q.  He  went  alone? 

-A.  Tea,  sir. 

**Q.  Did  he  have  a  sate  at  Oataboula  Oove? 
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"A.  I  don*t  know. 

"Q.  The  safe  at  jour  place—he  was  tiie 
only  one  to  nse  It? 

"A.  It  was  a  kind  of  bureau.  He  used  It 
as  a  safe.  It  was  a  wooden  bureau. 

"Q.  He  took  It  away  the  next  morning? 

"A.  Yes,  sir. 

"Q.  B»  nerer  bioustat  it  back? 
"A.  No,  sir. 

**Q.  Did  you  eTer  see  tbat  money  at  Cata^ 
boula  Cove  after  tiiat? 
•'A.  No,  sir. 

*'Q.  Did  yon  ever  see  blm  disburse  any  of 
tbat  money  aftw  tbat? 
**A.  No.  sir. 

"Q.  Ton  don't  know  whetber  he  erer  paid 
a  coit  of  that  money  to  any  one  after  that? 

"A.  No,  sir. 

Ton  said,  irtth  the  reroines,  bo  had 
more  than  he  needed  to  pay  his  expenses? 

"A.  Yes,  sir. 

"Q.  Therefore  he  did  not  need  tiiat  money? 
"A.  I  don't  know. 

"Q.  Did  you  erer  lotAt  for  that  money  be- 
fore his  death? 
"A.  No,  sir. 

"Q.  You  said  yon  nerer  saw  blm  spend  ai^ 
of  tbat  money? 

*'A.  No,  dr.  I  did  not  follow  him  always. 
I  cannot  say  whether  be  spmt  It  or  not 

**Q.  Where  did  be  go  generally— your  ft- 
ther? 

"A.  Game  home,  go  to  Pothler,  also  to  my 
place  above  Breaux  Bridge,  and  stayed  at 
Pothler  sometimes. 

*'Q.  You  say  that  your  father  was  not  a 
spendthrift? 

**A.  Not  of  his  habits. 

"Q.  Was  be  not  economical? 

**A.  He  was  not  a  miser.  He  did  not  ttirow 
away  bis  money,  but  he  was  not  afraid  to 
spend  money  when  it  was  needed. 

"Q.  Since  you  bought  that  property  from 
your  father,  did  he  travel  to  New  Orleans 
and  outside  of  the  parish? 

"A.  Well,  sometimes  he  would  go  to  New 
Iberia. 

"Q.  Did  be  go  alone? 

"A.  He  went  with  me. 

"Q.  Did  he  spend  much  money? 

"A.  Well,  I  did  not  follow  talm  all  day. 

"Q.  Did  you  see  what  money  be  had  wben 
be  left? 

"A.  No,  sir. 

"Q.  How  came  you  to  buy  those  landa? 

"A.  Because  I  am  a  land  buyer. 

"Q.  Did  you  ask  him  to  sell,  or  did  he  ask 
you  to  buy  It? 

'*A.  I  asked  him  to  buy  a  piece  of  that 
land.  A  couple  of  months  after  that  he  said 
If  I  wanted  to  buy  some  land  he  would  sell 
me  all  he  had.  I  asked  him  why  he  wanted 
to  sell  all,  and  be  said  he  was  getting  old, 
and  did  not  care  about  keeping  what  he  had. 

"Q.  He  would  sell  you  all  he  had? 

"A.  Yes,  sir. 

**Q.  Did  you  fix  the  jMlce  that  day? 
"A.  Yes,  some  of  them;  some  not 


"Q.  It  was  on  fbe  day  you  passed  the  sales 

that  you  fixed  tiie  price? 
"A.  Yes,  sir. 

"Q.  This  sale  is  for  ttie  whole? 

"A.  The  sale  is  for  the  whole.  We  fixed 
the  price  of  some  ot  the  lands  on  ttie  day  of 
the  sale;  others  we  fixed  before. 

"Q.  Did  yon  not  tmderstand  from  your  fa- 
ther Uiat  you  wen  to  give  to  yonr  brothers 
and  Asters  their  share  of  the  lands  you  had 
purchased? 

"A.  Of  course  not;  tbat  Is  apart 

You  are  sure  that  you  never  looted 
where  tbat  ttiree  thousand  dollars  bad  gone? 

"A.  Yes,  sir." 

This  case  closely  resembles,  though  It  dif- 
fers in  some  respecto  from,  Uiat  of  Oole  v. 
Cole,  39  La.  Ann.  8TS,  2  South.  794.  Her^ 
as  there,  an  old  tether  in  alBaent  drcum- 
stsnces,  without  any  necessity  for  so  doing, 
transferred  the  whole  of  his  projierty  to  one 
of  bis  sons  towards  whom  he  stood  In  close 
relations.  Here^  as  there,  the  vendor  le* 
malned  upon  the  property  transferred,  at- 
tending to  matters,  and  receiving  its  reve- 
nues, as  If  no  transfw  bad  been  made.  In 
the  Cole  Case  the  vendee  did  not  toke  the 
stand  as  a  witness,  but  relied  on  the  recitals 
of  the  act  to  carry  with  them  of  themselves 
full  verity.  In  the  present  case  at  bar  the 
vendee  testified.  In  the  Oole  Case  the  vendee 
was  shown  affirmatively  to  have  not  liad  the 
means  wherewith  to  purchase  the  property 
at  the  price  stipulated.  In  the  case  before  us 
no  Issue  on  that  subject  has  been  raised  at 
all.  The  testimony  in  this  record  adduced 
on  the  subject  of  the  value  of  the  property 
transferred  to  defendant,  Auguste  Barras.  as 
compared  vrltb  what  may  be  Its  actual  value. 
Is  not  such  as  would  authorize  us  to  declare 
the  act  a  simulation,  through  a  presumption 
Juris  et  de  Jure,  under  article  2444,  CIt.  Code, 
but  simulation  is  not  U&ilted  as  to  Its  ascer- 
talnmmt  by  the  teat  provided  by  tbat  article; 
Other  presumptions,  even  though  they  be  not 
BO  absolute,  are  permissible  for  that  purpose. 
It  Is  sometimes  Intimated  tbat  testimony 
wblcb  Is  direct  and  positive  cannot  legally 
be  rebutted  and  overturned  by  presumptlous 
less  high  than  those  which  are  juris  et  de 
Jure  In  the  absence  of  Impeachment  of  the 
credibility  of  tbe  witnesses.  We  are  not  pre- 
pared to  accept  that  proposition  unqualifiedly. 
Courts  are  constantly  called  upon  to  pass 
upon  cases  whose  decisions  rest  upon  the 
relative  probative  weight  therein  of  direct 
evidence  upon  one  side  opposed  to  presump- 
tions of  fact  upon  the  other.  It  may  be  said 
tbat  we  must  either  accept  defendant's  tes- 
timony as  true  or  brand  it  as  false,  but  this 
by  no  means  follows.  It  may  be  that  every 
word  of  his  testimony  Is  true,  and  yet  tbe 
whole  actual  situation  should  not  have  been 
developed  thereby.  Wben  men  proiMwe  evad- 
ing prohibitory  provisions  of  law,  human  in- 
genuity Is  taxed  to  so  place  mattm  as  that 
some  of  tbe  testimony  adduced  In  connec- 
tion therewith  should  be  true,  while  otbw 
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matters^  frUeb.  It  broofftat  oat,  would  ottertjr 
destroy  Iti  effect,  ilioold  be  akllUaUy  conceal- 
od.  The  facts  of  this  case  go  very  strangly 
to  establish  slmnlatlon.  The  -whole  situation 
was  out  of  the  usual  course.  Le  Blanc  t. 
Bertant.  16  La.  Ann.  288.  It  Is  dlfflcolt  to 
understand  why  this  old  man  owning  the 
property  without  Inenmbnncea  abonid  have 
been  wUllng  withont  a  motlTe  to  dlqnae  ot 
the  whole  of  the  same  In  block,  and  sabetl- 
tnte  for  It  mimey.  with  all  the  annoyances 
which  its  possession  would  carry  with  It  to 
a  person  of  bis  age;  and  tt  is  difficult  to  un- 
derstand what  became  of  the  money  aaid  to 
haTo  been  paid  to  him  In  the  abort  interval 
between  the  date  of  the  sale  and  that  ot 
the  fathefe  deatii.  Tbat  tlie  son.  who,  for  so 
many  years  had  taken  diarge  ot  his  father^ 
bosiziess,  should  become  so  completely  and 
SDddHiIy  indifferent  to  what  should  beconw 
of  this  money  In  which  he  was  interested  as 
a  prospectlre  b^,  and  tiiat  he  should  hsTe 
ao  utterly  lost  sl^t  or  knowledge  ot  It  un- 
duly taxes  credulity.  We  can  readily  con- 
ceive €i  a  otmditlon  of  affairs  such  as  would 
leave  defendant's  testimony  true,  but  none 
tbe  less  the  act  of  sale  would  be  umeal  in 
tbe  form  tt  waa  passed. 

A  fact  which  impresses  us  unfavorably  as 
to  tbe  ivaUty  «t  this  particular  act  was  tbe 
producUoa  for  the  purpose  ot  tbe  trial,  of  the 
flrst  issue  raised  In  tills  case,  ot  a  duebUl 
executed  after  this  sale  by  HypoUte  Barms 
in  favor  ot  the  defendant  for  ^046,  with  8 
per  cent  Interest,  as  for  money  received 
from  him  with  which  the  father  made  pay- 
ment ot  the  community  debt  for  tbat  amount 
to  the  Fontenette  heirs.  This  ammmt  was 
shown  not  to  have  been  borrowed  ftom  the 
son,  but  to  have  been  the  proceeds  of  beeves 
of  tbe  communlly  sold  by  defendant  Had 
this  tect  not  been  shown,  the  father  would 
have  appeared,  notwithstanding  his  frugal 
habits,  to  have  disposed  ot  the  whole  amount 
ot  this  sale,  and  to  have  been  forced  to  bor- 
row additlimally  this  large  amount  from  the 
defendant  We  have  reached  the  conclusion 
In  this  case  that  the  act  passed  on  the  lltb 
day  of  October,  1895,  before  Jamea  Simoai 
notary  public,  did  not  evidence  a  real  bona 
flde  sale  ot  tbe  pn^rty  therein  conveyed  by 
Hypolite  Barras  to  tiie  defendant  Augnste 
Barras,  but  tbat  tbe  form  of  the  act  was  re- 
sorted to  with  the  Intention  ot  effecting  an 
undue  preference,  the  fatbw  to  the  ap- 
parent vendee,  to  the  prejudice  ot  tbe  broth- 
ers and  sisters  of  the  latter.  Such  being  its 
object  and  purpose,  we  cannot  allow  It  to 
stand,  or  to  be  recognized  as  a  sale.  It 
should  be,  and  It  is  hereby,  set  aside  as  a 
tale.  We  do  not  think  we  are  called  upon 
to  presently  affix  any  particular  character  to 
that  act  snd  we  hereby  expressly  reserve 
and  leave  that  matter  open  between  the  par- 
ties, to  be  determined  hereafter  according  to 
the  respective  rights,  and  as  shall  be  shown 
h«eafter  to  be  right  and  proper  nnd^  the 
facts  of  the  case. 


For  the  reasons  herein  assigned  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  ot  the  district  court  in  so  tsr  as 
It  a^lndges  and  decrees  that  the  sale  by 
^poUte  Barras  to  Augnste  Barras  of  date 
October  U,  188S,  of  tbe  pn^erty  mentioned 
in  said  act  Is  >  valid,  legal  transaction  made 
and  accqited  bona  tide  by  tbe  parties  thereto 
for  the  real  conalduatlon  and  in  the  mamer 
and  form  set  fortb  and  stipulated,  be,  and 
the  same  la  hereby,  annulled  and  avoided  and 
reversed,  without  as  has  been  heretofore 
stated,  prejudice  to  the  rights  which  tbe  par- 
ties may  have  In  the  premlaes,  not  ineon- 
aistent  with  this  judgment  and  decree.  Bx- 
cept  as  tbe  judgment  appealed  from  Is  altov 
ed  and  atCeeted  by  this  judgment  it  Is  hereby 
affirmed.  Defendant  and  appeUee  la  decreed 
to  pay  the  costs  in  both  courts. 


No.  15.022. 


on  ta.  an.) 


STATE  V.  LEAKY. 

(Sapreme  Court  of  Louisiana.   Dee.  14,  1903.) 

CRIHINAI.  LAW— CONTINUANCB-ffOFFICIBHCT 
07  MOTION. 

1.  A  motion  and  affidavit  for  a  eontitioanee 
which  do  not  set  forth  the  names  and  residen- 
ces of  the  witnesses,  nor  the  facts  whicti  tbey 
are  expected  to  prove,  nor  their  materlalitir  to 
the  case,  nor  why  their  presence  cannot  be  had* 
ate  fatally  defective.  1  Bishop  on  Grim.  Proe. 
p.  671. 

2.  It  Is  left  to  the  sonnd  discretion  of  the 
district  judge  to  determine  what  time  should 
be  allowed  counsel  for  the  purpose  of  prepar- 
ing the  defense,  and  his  mliDg  will  not  be  re- 
vised on  appeal  unless  It  la  shown  that  he  act- 
ed arbitrarily  and  was  guilty  of  a  denial  of 
justice.   State  v.  Wilson,  33  La.  Ann.  261. 

(Strllabus  by  tbe  Court.) 

Appeal  from  Fifth  Judicial  District  Court 
Parish  ot  Winn;  Marlon  Franklin  Uacben, 

Judge. 

Will  Leary  was  convicted  of  selling  liquor 
without  a  license,  and  appeals.  Affirmed. 

Kldd  &  Wallace,  for  appellant  Walt» 
Gulon,  Atty.  Oen.,  and  Allen  Byber  Hundley, 
Diet  Atty.  (lewis  Onion,  of  counseOt  tor  tbe 
State. 

LAND,  J.  Defendant  wari  found  guilty  of 
selling  qtirltuous  liquors  without  a  license, 
and  was  sentenced  to  pay  a  fine  of  9500  and 
costs,  and  in  default  of  payment  thereof  to  be 
imprisoned  for  two  years  in  tbe  iiarlsb  jail. 
.  Defendant  relies  lor  the  reversal  ot  the 
sentence  cm  a  bill  of  exception  taken  to  the 
ovenullag  of  bis  motlm  for  a  cratlnnanee. 

The  grounds  for  this  motion  are  stated  as 
follows,  vis.:  *1^t  tike  bin  against  him  was 
only  found  and  prenented  on  Tbursd^  morn- 
ing, tbe  first  day  ot  tbe  term  of  court;  tbat 
he  had  been  unable  on  account  of  the  abort 
time  elapsing  since  his  arrest  to  properly  pre- 
pare fbr  his  defense;  tbat  on  account  ot  the 
rapidity  ot  the  proceedings  be  has  been  un- 
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able  to  Bummon  bis  vitnesses  or  his  counsel 
to  confer  witb  them,  and  to  properly  prepare 
for  his  defense;  that  the  application  was  not 
made  for  delay,  but  In  order  that  substantial 
Justice  may  be  done  In  the  {Kemlsea.  He 
avera  that  he  will  be  ready  for  trial  at  the 
next  term  of  court'* 

This  motion  was  OTermleO,  the  trial  Judge 
stating  that  the  offense  was  committed  with- 
in five  blocks  of  the  conrtboose  on  Septem- 
ber 80, 1008,  and  the  accused  was  at  once  ar^ 
rested;  that  the  trial  was  fixed  for  the  next 
day,  bat  was  contlnaed  until  October  2d,  and 
finally  reset  tot  October  3d;  tiiat  the  defend- 
ant did  not  sum  men  any  witnesses;  and  that 
-  no  good  or  legal  reason  mu  shown  why  tbe 
trial  ahovld  not  be  bad. 

The  motion  and  affidavit  do  not  set  forth 
the  names  and  residence  of  the  witnesses, 
the  faets  which  they  are  expected  to  prove, 
their  materiality  to  the  case,  and  why  their 
presence  cannot  be  had. 

Therefore  the  motion  was  properly  ovei^ 
mled.  1  Bishop  on  Crim.  Proc  p.  571. 

Tbe  trial  was  si>eedy,  but  there  Is  nothing 
to  show  that  the  Judge  acted  arbitrarily,  and 
was  guilty  of  a  denial  of  Justice.  State  t. 
Wilson,  88  La.  Ann.  26L 

Sentence  affirmed. 


(Ul  La.  aos) 

No.  1S,016. 
STATB  V.  COLEUAN. 
(Soprame  Court  of  Ix>ai8iaiia.   Nov.  8<^  1003.) 
HOHIGIDB— INDICTU&MT. 

1.  Ad  Indictment  is  not  vitiated  for  want  of 
the  averment  of  any  matter  not  necessary  to 
be  proved,  such  as  "that  the  deceased  was  a 
person  is  the  peace  of  the  state,  then  and  there 
being." 

2.  In  criminal  proaecatlons,  evidence  of  a 
motive  for  the  commission  of  the  alleged  crime 
Is  relevant  against  tbe  accused  and  is  admissi- 
ble. In  this  case  state  witnesses  were  asked 
concerning  a  sapposed  ouarrel  between  tbe  ac- 
cused and  tbe  deceased,  and  whether  the  ac- 
cused bad  not  charged  the  deceased  with  hav- 
ing burned  cwtain  Inmb«  belonging  to  the  ao- 
cnwd.  Htid,  the  qnestloos  were  properly  ad- 
mitted. 

^Syllabus  by  the  Court.) 

Appeal  from  Seventh  Judicial  District' 
Conrt,  Parlab  of  West  Carroll;  W.  J.  Gray, 
Judge. 

Rnfus  O.  Coleman  was  convicted  of  mnr^ 
der,  and  appeals.  Affirmed. 

E.  McBaln,  for  appellant  Walter  Qulon, 
Atty.  GoL,  and  John  R.  Mcintosh,  Dlst 
Attjr.  9<ewlB  Galon,  of  connad),  for  die  State. 

MONROE,  J.  Defendant,  having  been  con- 
victed of  murder  and  sentenced  to  death,  has 
^pealed.  He  is  not  represented  In  this 
court  but  we  find  In  the  transcript: 

(1)  A  motion  to  quash  the  Indictment  on  the 
ground  tbat  It  does  not  allege  that  the  de> 
ceased  waa  "a  peraon  in  tbe  peace  of  flie 
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state  then  and  there  beln^"  and  tbe  fdlow- 
ing  bills  of  exception,  to  wit: 

(2)  To  the  ruling  of  the  court  permitting  a 
state  witness  to  be  asked,  "Did  you  eyer  bear 
a  quarrel  between  tbe  defendant  and  the  de- 
ceased)"  over  the  objection  that  the  question 
"fixed  no  time,  was  Irrelevant,  and  not  con- 
nected with  the  case  at  bar." 

(8)  To  tbe  ruling  permitting  a  state  wit- 
ness to  be  aAed,  "Did  you  ever  hear  Rufiu 
Coleman  accuse  Rnfus  Strait  Ooleman  of 
burning  some  lumt}er  belonging  to  Rufua 
Coleman?"  over  the  objection  that  tbe  QueS' 
tlon  was  irrelevant 

Opinion. 

1.  An  Indictment  is  not  vitiated  for  want 
of  tbe  averment  of  any  matter  not  necessary 
to  be  proved.  Rev.  St  1876,  |  1063;  State 
V.  Vincent,  36  La.  Ann.  770;  State  v.  Slmlen, 
Id.  824;  State  v.  Sonnier,  38  La.  Ann.  962; 
Stete  V.  Robertson,  60  La.  Ann.  4fi6,  23  South. 
610.  The  motion  to  qnaah  waa  thwetoce 
propaly  overroled. 

2.  The  Btatement  of  the  Judge  Inctnporat- 
ed  in  bill  al  exception  No.  1  reads:  "Tbe  tee- 
timony  waa  admitted  after  the  district  at- 
torney had  asked  the  witness  to  fix  the  time 
of  the  quarrel,  and  the  witness  stoted  It  was 
during  thla  year,  not  veiy  long  since." 

8.  In  bm  No.  2,  tbe  Judge  stetea  tbat  tbe 
question  was  admitted  to  prove  motive  tar 
tbe  fcllUng  on  tbe  part  of  ttie  accused. 

Both  questtons  were  admlsdble  to  loove 
motive  for  tbe  killing.  Stete  v.  Johnson,  30 
La.  Ann.  821;  A.  &  B.  Bncy.  of  Law  (2d  Ed.) 
vol.  11,  p.  606. 

There  Is  no  mot  in  the  Judgment  ai^ealed 
from,  and  It  1>  accordingly  affirmed. 


CUi  La.  SH) 

Ko.  14,I»M. 
STATE  V.  HARRISON. 

(Supreme  CoTjxt  of  Louisiana.   Nov.  90,  1908.) 

HOMICIDE— EVIDENCB-THRBATS. 

I.  There  must  be  proof  of  a  hostile  demtm- 
stratlon  before  evidence  ct  threato  can  be  ai^ 
mitted. 

(Syllabus  by  tha  Court) 

Appeal  from  Slxteentb  Judicial  District 
Court  Pariah  of  Bt  Landry;  BUward  Taj^ 
lor  Lewis,  Judge. 

Joseph  G.  HarxlBon  waa  convicted  oi  mv^ 
der,  and  appeals.  Affirmed. 

Lucius  G.  Duprg  and  M.  H.  Thompson,  tar 
appellant  Walter  Onion,  Atty.  Gen.,  and  B. 
Lee  Garland.  Dlst  At^.  (Lewla  Gulon,  of 
counsel),  fOr  tbe  Stete, 

HIOVOSTY,  J.  Defendant  having  be«i 
convicted  of  murder,  without  capital  punish- 
ment appeals. 

For  the  purpose  of  proving  that  the  decea»- 
ed  was  killed  while  In  the  act  of  trying  to 
"have  bis  own  vray"  at  and  to  "break  up^  a 
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ball,"  defendant  offered  to  prove  that  fiie  de- 
ceased said  that  be  was  going  to  do  so.  Ob- 
jection was  made  tba^  before  tbese  tiireats  of 
tbe  dtfendant  cqnid  be  admitted^  foundation 
would  luTe  to  be  laid  try  pnct  of  an  actual 
attempt  on  the  part  of  deceued  to  do  tbe 
acts  In  question,  and  tbe  objection  was  sus- 
tained. The  mllzig  was  correct  There  must 
be  proof  of  some  boatUe  demonstration  b^ore 
proof  of  threats  can  be  admitted.  ThUi  Is 
elementaiy. 
Judgment  afflrmed. 


(138  AhL  610) 

SOUTHBSN  BT.  GO.  WILSON. 

(Supreme  Court  of  Alabama.   Nov.  24, 1903.) 

NEOLIOBNCE— PLEADING  —  RAILROAD  —  BURN- 
ING OP  COTTON  ON  PLATFORM— SPECIAL 
PLEAS  —  CONTRIBCTORY  NBGUGHWCB  -  RE- 
FRESHING HEUORY-ORDER  OF  INTRODUCING 
EVIDENCE. 

1.  Too  general  avennentB  of  negligence  in  one 
count  are  not  reached  by  a  demorrer  to  it  and 
another  const  80010160117  specific  In  that  re- 
spect. 

2.  A  complaint  for  negligent  burning  of  plain- 
tifTs  cotton  is  not  defective  in  alleging  that 
when  burned  it  was  on  defendaut's  railroad 
platform,  witbont  alleging  that  it  was  there' 
Iv  defendant's  consent,  or  othemiso  account- 
ing for  its  iwesence  there;  there  being  no  pre- 
Bumption  that  it  was  there  under  circumstan- 
ces relieving  defendant  of  tbe  general  dut; 
imposed  on  all  persons,  nnder  ordinary  circum- 
stances, to  observe  ordinary  care  to  avoid  in- 
jnrr  to  the  property  of  another. 

3.  The  avomenta  of  a  complaint  that  de- 
fendant, while  operating  a  locomotive  over  its 
road,  negligently  permitted  fire  to  be  com- 
municated from  the  locomotive  to  cotton  of 
plaintiff  lying  on  defendant's  station  platform, 
or  which  the  cotton  was  burned,  snfflcfently  im- 
ply that  defendant  was  under,  and  was  gnilty 
of  a  violation  of,  the  general  duty  imposed  on 
all  persons  nnder  ordinary  circumstances  to  ob- 
serve ordinary  care  to  avoid  injury  to  the 
property  of  another,  though  they  may  be  insuf- 
ficient to  show  defendant  waa  nnder  the  great- 
er obligations  of  a  Comnuu  carrier  or  of  a 
warehouseman. 

4.  The  striking  out  of  special  pleas  averring 
matters  negativing  the  negligence  alleged  in  the 
complaint,  which  matters  may  be  proved  under 
the  general  issue,  is  harmless. 

5.  Plaintiff's  placing  and  keeping  his  cotton 
on  the  station  platform  of  defendant  railroad 
company  cannot,  as  matter  of  law,  be  held 
negligence  or  the  proximate  cause  of  its  de- 
struction; he  not  having  notice  tluit  defendant's 
locomotive  was  so  constructed,  equipped,  and 
operated  as  to  endanger  the  cotton. 

6.  Plaintiff  In  an  action  for  the  partial  burn- 
ing of  bales  of  cotton  having  testified  that  mem- 
oranda of  the  value  of  bagging  used  in  repack- 
ing the  cotton  after  the  fire,  of  the  cost  of  re- 
packing it,  and  of  the  weights  of  tbe  cotton  be- 
fore and  after  the  fire,  were  made  by  him  at 
the  time  of  repacking,  and  were  known  by  b>ih 
to  be  correct,  it  mis  pomlssible  for  him  to  re- 
fer to  the  writing  to  refresh  his  memory  wboi 
testi&ing. 

7.  Admlssimi  of  evidence  for  plaintiff,  not 
strictly  in  rebuttal,  after  defendant  has  rested, 
1m  in  the  discretion  of  the  court. 

Appeal  from  Circuit  Court,  Hale  County; 
John  Moore,  Judge. 

^Jt.  B««  Railrcttds,  toI^  <1,  CsbL  Og.  ||  117^  1171. 


Action  by  J.  P.  Wilson  against  the  South- 
ern Railway  Company  for  burning  plaintiff's 
cotton.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

The  complaint,  as  amended,  contained  nine 
counts.  Tbe  fifth  count  was  withdrawn  by 
the  plaintiff.  The  first  count  of  the  com- 
plaint was  in  words  and  figures  as  follows: 

"(1)  The  plaintiff  claims  of  the  defendant 
tbe  sum  of  one  thousand  dollars  damages, 
for  that  the  defendant,  which  heretofore,  to 
wit,  on  the  7th  day  of  March,  1901,  owned 
and  operated  a  railroad,  and  which  now  owns 
and  operates  a  railroad.  In  Hale  county,  Ala- 
bama, did  on,  to  wit,  the  7th  day  of  March. 
1901,  by  its  agents,  servants,  or  employes,  run 
and  operate  an  engine  or  locomotive,  with  a 
train  of  cars  attached  thereto,  over  and  along 
Its  said  road  In  Hale  county,  and  did  on  said 
day,  by  Its  agents,  servants,  or  employes,  so 
carelessly  and  negligently  run  or  manage 
said  engine  or  locomotive  that  sparks  and 
fire  were  permitted  to  escape  therefrom,  by 
or  from  which  sparks  fire  was  communicated 
to,  and  did  partially  bum,  19  bales  of  cot- 
ton, of  the  value  of  one  thoasand  dollars, 
the  property  of  this  plaintiff,  which  said  cot- 
ton was  at  the  time  lying  upon  defendant's 
railroad  platform  at  Sawyerville,  a  station 
on  the  defendant's  said  railroad.  And  plain- 
tiff avers  that  said  burning  was  due  to  the 
carelessness  or  negligence  of  tbe  defendant. 
Its  agents,  servants,  or  employes  operating 
and  managing  said  engine  or  locomotive." 

The  averments  of  negligence  In  the  re- 
maining counts  of  tbe  complaint  were  as  fol- 
lows: 

Second  Count.  "And  plaintiff  avers  that 
the  said  defendant,  by  Its  agents,  servants, 
or  employ^,  did  on  said  7th  day  of  Bfarcb, 
1901.  while  so  operating  the  said  engine  or 
locomotive  over  its  said  road,  negligently 
permit  fire  to  be  communicated  from  its  said 
engine  or  locomotive  to  a  lot  of  cotton,  con- 
sisting of  23  bales,  the  property  of  this 
plaintiff,  by  which  said  fire  19  bales  of  said 
cotton  was  partially  destroyed,  to  the  dam- 
age of  this  plaintiff  In  the  sum  of  one  thou- 
sand dollars.  And  plaintiff  further  avers 
that,  at  the  time  said  cotton  was  so  Injured 
as  aforesaid,  it  was  lying  upon  the  defend- 
ant's railroad  platform  at  Sawyerville,  Ala., 
a  station  on  the  defendant's  said  road." 

Third  Count  The  defendant  "did  on  tbe 
said  day  in  March,  1901,  wblle  so  operating 
said  railroad,  through  the  negligence,  want 
of  care,  or  skill  of  the  engineer,  or  other  per- 
son, a  servant  of  said  defendant,  in  charge 
of  the  engine  or  locomotive,  which  had  a 
train  of  cars  attached  thereto,  permit  fire 
to  be  communicated  from  the  said  engine  or 
locomotive  to  a  lot  of  cotton,  belonging  to 
the  plaintiff,  consisting  of  23  bales,  by  which 
said  fire  19  bales  of  said  cotton  were  badly 
burned  and  partially  destroyed.  And  plain* 
tiff  avers  that  said  cotton  was  then  and 
there  lying  upon  tbe  defendant's  nilraad 
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(Ala. 


platform  at  Sawyervllle,  a  station  on  the  de- 
fendant's Bald  road." 

'  Fourth  Oonnt.  The  defendant  "did  on  the 
said  day  In  March,  1901,  by  its  agents,  serv- 
ants, or  employes,  run  and  operate  an  engine 
or  locomotive,  with  a  train  of  cars  thereto 
attached,  over  and  along  its  said  road.  And 
plaintiff  avers  that  the  engine  or  locomotive 
so  operated  by  the  defendant's  agents,  serv- 
ants, or  employes  on  said  day  on  said  road 
was  so  negligently,  carelessly,  and  insuffi- 
ciently constructed  or  equipped  as  to  emit 
large  sparks  of  fire,  by  or  from  which  fire 
19  bales  of  cotton,  of  the  value  of  one  thou- 
sand dollars,  the  property  of  the  plaintiff, 
were  badly  burned  and  damaged.  And  plain- 
tiff avers  that  said  cotton  was  at  the  time 
lying  upon  the  defendant's  railroad  platform 
at  Sawyervllle,  a  railroad  station  on  the  de- 
fendant's said  railroad." 

Sixth  Count.  The  defendant  "did  on  said 
day  in  March,  1901,  by  Its  agents,  servants, 
or  employes,  run  and  operate  an  engine  or  lo- 
comotive, with  a  train  of  cars  thereto  attach- 
ed, over  and  along  its  said  road.  And  plain- 
tiff avers  that  the  engine  or  locomotive  so  op- 
erated by  the  defendant's  agents,  servants, 
or  employes  on  said  day  on  said  road  was  so 
negligently,  carelessly,  or  insufficiently  con- 
structed and  equipped  as  to  emit  large  sparks 
of  fire,  by  or  from  which  fire  19  bales  of 
cotton,  of  the  value  of  one  thousand  dollars, 
the  property  of  the  plaintiff,  were  badly 
bamed  and  damaged.  And  plaintiff  avers 
that  said  cotton  was  at  the  time  of  said  burn- 
ing lying  upon  the  defendant's  platform  at 
Sawyervllle,  Alabama,  a  station  on  defend- 
ant's said  road." 

Seventh  Count  The  defendant  "did  on 
said  day  In  March,  1001,  by  Its  agents,  serr- 
anta,  or  employes,  run  and  operate  an  engine 
or  locomotive,  with  a  train  of  cars  thereto  at- 
tached, over  and  along  its  said  road.  And 
plaintiff  avers  that  the  engine  or  locomotive 
so  operated  by  the  defendant's  agents,  serv- 
ants, or  employes  on  said  day  on  said  road 
was  so  negligently,  carelessly,  or  Insufficient- 
ly constructed  and  equipped  as  to  emit 
sparks  of  fire,  by  or  from  which  fire  19  bales 
of  cotton,  of  the  value  of  one  thousand  dol- 
lars, the  property  of  the  plaintiff,  were  badly 
burned  and  partially  destroyed.  And  plain- 
tiff avers  that  said  cotton  was  at  the  time 
of  said  burning  lying  upon  the  defendanfe 
platform  at  Sawyervllle,  a  station  on  de- 
feAdanf  B  enid  road," 

The  eighth  and  ninth  counts  of  the  com- 
plaint were  In  words  and  figures  as  follows: 

"(8)  The  plaintiff  claims  of  the  defendant 
the  further  sum  of  one  thousand  dollars,  for 
that  heretofore,  to  vrit,  on  tbe  7th  day  of 
March,  1901,  the  defendant  negligently  set 
fire  to,  and  partially  destroyed,  19  bales  of 
cotton,  the  property  of  the  plaintiff,  of  the 
value  of,  to  wit,  one  thousand  dollars,  to  the 
plaintiff's  great  damage,  as  aforesaid. 

**(9)  The  plaintiff  claims  of  the  defendant 
the  farther  mm  oC  one  tbttosand  d«llar^  for 


that  the  defendant,  wUcb  on,  to  wit,  March 
7,  1901,  owned  and  operated  a  railroad  in 
Hale  county,  Ala.,  and  which  now  owns  and 
operates  Bald  railroad,  did  on  said  day,  by 
Its  agents,  servants,  or  employes,  run  and  op- 
erate an  engine  or  locomotive,  with  a  train 
of  cars  thereto  attached,  over  and  along  Its 
said  road,  and  plaintiff  avers  that  the  engine 
or  locomotive  so  operated  by  the  defend- 
ant's agents,  servants,  or  employes  on  said 
day  on  said  road  was  so  negligently  and 
carelessly  managed  or  operated  as  to  emit 
lai^  sparks  of  fire,  by  or  from  which  19 
bales  of  cotton,  of  the  value  of,  to  wit,  $1,- 
000,  the  property  of  the  plaintiff,  was  par- 
tially burned  and  partially  destroyed;  and 
plaintiff  avers  that  said  cotton  was  at  the 
time  lying  upon  defendant's  platform  at 
Sawyervllle,  a  railroad  station  on  defoid- 
ant's  said  road." 

The  defendant  demurred  to  the  fourth, 
sixth  and  seventh  counts,  as  amended,  upon 
the  following  grounds:  "First,  that  said 
counts  do  not  show  wherein  the  engine  or 
locomotive  waa  negligently,  carelessly,  or 
insufficiently  constructed  and  equipped;  sec- 
ond, that  neither  of  said  counts  shows  any 
fact  or  facts  showing  that  defendant's  loco- 
motive or  engine  was  negligently,  carelessly, 
or  insufficiently  constructed  and  equipped; 
third,  that  said  counts  do  not  show  in  what 
the  said  engine  or  locomotive  was  not  ^op- 
erly  equipped  or  constructed." 

To  the  eighth  and  ninth  counts  the  de^ 
Cendant  filed  a  demurrer  which  was  in  words 
and  figures  as  follows:  "Cornea  tbe  defend- 
ant, and  demurs  to  counts  8  and  0.  added  to 
the  complaint  by  way  of  amendment;  E^t, 
said  counts  fall  to  show  wherein  the  allied 
negligence  consisted;  second,  said  counts 
merely  state  the  conclusion  of  the  pleader: 
third,  for  that  no  facts  are  shown  which  con- 
stitute negligence."  ^faese  demurrers  were 
overruled,  and  tiiereupon  the  defendant 
pleaded  the  general  Issue  and  several  special 
pleas. 

In  the  second,  fourth,  and  fifth  pleas  ttie 
defendant  averred  that  the  engine  or  loco- 
motive mentioned  in  the  complaint  was  at 
the  time  of  the  fire  properly  constructed, 
and  equipped  with  approved  devices  and  ap- 
pliances to  prevent  the  escape  of  sparks  or 
fire,  and  said  engine  was  in  good  r^alr, 
and  properly  managed  and  controlled  by  skill- 
ed and  competent  workmen. 

Tbe  third,  sixth,  and  serentli  ^eas  were 
as  follows: 

"(3)  That  the  locomotive  or  engine  In 
plaintiff's  said  complaint  mentioned  was  at 
the  time  mentioned  in  said  complaint  equip- 
ped with  practical  devices  to  prevent  the 
emission  of  sparks,  and  the  said  engine  or 
locomotive  was  at  such  time  in  good  repair, 
handled  by  competent  workmen;  and  de- 
fendant avers  that  the  cotton  In  said  plain- 
tiff's  complaint  mentioned  was  placed  by  the 
plaintiff  upon  defendant's  platform,  ^thin, 
to  vlt;  20  feet  of  the  railroad  track  on  wlilch 
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laid  englDe  or  loeomotiTe  wu  nmn&ift  and 
tbat  tbe  same  remained  on  said  platfomi  tor 
more  llian.  to  wit,  tliree  weeks  before  the 
day  on  wbldi  tbe  same  was  burned,  thongb 
tbe  said  defendant  was  ready  and  wllUng 
to  load  and  transport  said  cotton  upon  Its 
said  train.  Wberefore  tbls  defendant  avers 
tbat  ttM  said  j^laJatiff  was  gnilty  of  oontrtbn- 
tory  negligence,  which  proximately  contribut- 
ed to  tbe  damage  as  in  said  counts  set  out" 

"(8)  Tbat  the  engine  <nr  locomotlTe  that 
cansed  ttie  flre,  as  in  plalntUTs  said  oonnts 
avHred,  was  at  such  time  properly  ctmstmet- 
edt  and  was  equipped  wltb  approred  devices 
and  appliances  to  prerait  tbb  escape  of 
sparks  of  fire,  and  that  tbe  said  engine  or 
locomotiiTe  was  at  such  time  In  good  repair, 
and  tbe  same  was  at-  sncb  time  pmdently 
managed,  and  CMitrolled  by  skilled  and  com- 
petent workmMi;  and  defendant  avers  tbat 
the  cotton  In  said  pbtlnUlTs  complaint  men- 
tioned was  placed  by  the  plaintiff  upon  de- 
fendant's platfMm  within,  to  wit  SO  feet  of 
tbe  railroad  track  on  which  Bald  mglne  or 
locomotive  was  running,  and  fliat  the  same 
remained  on  said  platform  for,  to  wit  8 
weeks,  and  during  said  time  tbe  said  idaln- 
tur  never  oBmd  tbe  eald  cotton  to  the  said 
defendant  or  Its  agents  or  employfis,  for 
transportation  upon  any  of  Its  said  trains. 
Wherefore  this  defendant  avers  Ibat  tbe  said 
plaintiff  was  guilty  of  contributory  negli- 
gence which  pKHdmately  contrlbnted  to  the 
damage  as  averred  In  said  complalnL 

'*(?)  That  tbe  engine  w  locomotive  Oiat 
caused  tbe  lire,  as  In  plaintiff's  said  counts 
averred,  was  at  sncb  time  properly  con- 
stmcted,  and  was  equipped  wltb  sncb  de- 
vices and  appUanoea  as  an  used  by  other 
well-regulated  roads  to  prevent  the  emlssioa 
of  spariES  ct  fire,  and  tbat  tbe  said  engine 
or  tocomotive  was  at  snCb  time  in  good  re- 
pair, and  ttie  same  was  at  sncb  time  prudent- 
ly managed  and  controlled  1^  skilled  and 
conytetent  workmen;  and  defendant  avers 
ibat  Oie  said  cotton  In  said  plaintiff's  com- 
plaint mentioned  was  placed  by  the  plaintiff 
upon  detendanrs  platform  within,  to  wit  20 
feet  ot  tbe  railroad  track  on  irttlch  said  en- 
gine or  locomotive  was  running,  and  tbat  tbe 
same  remained  on  said  platform  for,  to  wit 
3  weeks,  and  during  said  time  tbe  plaintiff 
never  <rffered  the  said  cotton  to  tbe  said  de- 
fendant or  its  agents  or  employes,  tm  trana- 
portatlon  upon  any  of  its  said  trains. 
Wbwefore  Ibis  defendant  avws  tbat  Ibe  said 
plaintiff  was  guilty  of  contrlbntory  negligence 
which  proximately  contributed  to  the  dam- 
age «B  averred  In  aald  complaint'' 

Tbe  plaintiff  morod  to  strike  tbe  second, 
fourth,  snd  fifth  pleas  npon  tbe  gronnd  that 
tbe  dtf  endant  could  hare  the  benefit  of  all 
the  defenaes  set  up  In  said  pleas  under  the 
plea  ct  tbe  general  issue.  The  court  sus- 
tained tbls  motion,  and  ordered  said  pleas 
stricken  from  the  file.  To  the  third,  sixth, 
and  seventh  i^eas  tiie  pbitotlff-  sepaintely 
demurred  upon  the  f<dIowlng  grounda:  "(1) 


Because  said  Bbvm  on  Its  ftice  that  said 
defendant  knew  of  said  cotton  being  on 
said  platfwm,  and  said  plea  wholly  fails  to 
deny  that  tbe  defendant  did  not  pwmlt  tbe 
plaintiff  to  place  his  said  cotton  on  aald 
platform,  or  tbat  said  cottm  did  not  ro- 
main  thoeon  by  consent  of  the  defendant 
(2)  Because  aald  plea  wbtdly  falls  to  aver 
bow  or  in  what  way  tbe  placing  €t  said 
cotton  of  plaintiff  on  defendant's  said  ^at- 
fonn  proximate  contributed  to  the  Injury 
complained  ot  in  said  compkilnt  <3)  Be* 
cause  aald  plea  assumes,  as  a  matter  of  law, 
diat  tbe  placing  of  said  cotton  upon  said 
platform  by  said  plaintiff  in  tbe  manner  and 
In  the  way  stated  In  said  lAea  was  negligence 
im  tbe  part  of  tbe  plaintiff  proximately  cm- 
trlbutii«  to  tile  injury,  without  averring 
bow  or  in  what  -wmy  tbe  placing  of  said  cot^ 
ton  on  ssid  platform  in  tbe  manner  stated 
was  negligence  on  tbe  part  of  this  i^lntlff. 
(4)  Because  the  avermento  of  said  plea  show 
tects  that  charge  tbe  defendant  wltb  knowl- 
edge vt  the  presence  of  said  cotton  on  aald 
lOatform,  and  the  plea  fiiUa  to  deny  that  tbe 
defendant  objected  to  tbe  pladng  at  said 
cotton  on  said  platform,  or  ^d  not  acquiesce 
in  Its  remaining  thereon.  (6)  Because  said 
plea  falls  to  aver  that  said  cotton  was  placed 
by  the  plaintiff  In  such  close  prozlml^  to 
tbe  dtfendant's  said  railroad  track  aa  to  In- 
cur tiie  danger  of  being  bnmed  or  fired  1^ 
passing  engtoes  or  locomotives  eqidived  with 
appliances  tbat  are  most  In  use  and  beat 
approved."  ^le  demurrers  to  tbe  third, 
rixth,  and  sevoith  pleas  were  snatalned,  and 
the  cause  was  tried  npon  issue  Joined  upon 
the  plea  of  the  general  Issue. 

It  was  shown  by  tiie  evidence  tbat  tbe  cot- 
ton which  was  burned  bad  been  placed  by 
tbe  plaintiff  upon  the  platform  connected 
witii  the  depot  ct  the  d^oidant  at  Sawyer^ 
Tllle,  a  station  on  the  defendant's  road  in 
Hale  county;  tbat  tills  platform  was  wftbont 
cover,  uid  was  about  15  or  20  feet  removed 
from  tbe  defendant's  main  Hue,  and  was  built 
by  the  side  track  at  said  station;  that  on  the 
morning  the  cotton  was  burned  the  defend- 
ant's train  atappeO.  at  SawyOTUle  several 
minutes;  that  Just  after  tbe  train  had  left 
and  before  it  had  gone  more  than  a  mile,  and 
was  still  in  sight,  tbe  cotton  on  this  plattwm 
was  discovered  to  be  on  flre;  that  therft 
were  2S  or  24  bales  of  cotton  on  tbe  platform, 
which  were  headed  up;  that  when  the  flre  was 
discovered  It  was  about,  tbe  middle  of  the 
cotton  on  the  platform;  that  the  flre  quickly 
spread  over  tbe  ottier  cotton,  and  damaged 
the  same;  that  It  was  a  bright  and  warm 
day.  Tbere  was  evidence  Introduced  by  tbe 
plaintiff  tending  to  show  tbat  on  the  day  tills 
cotton  was  burned  tbere  ms  no  flre  In  any 
of  tbe  stores  near  tbe  platform,  and  no  iSre 
anywhere  about  the  cotton,  except  In  tiie 
engine  which  bad  stopped  at  the  station; 
that  when  Ibe  train  stopped  at  Sawyerrtlle 
the  (»iglne»  repaired  his  engine;  that  the 
fireman  also  cleaned  out  tbe  aidi  pan,  by 
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pulling  oat  the  coals,  ashM,  etc..  tlierefiom; 
that  In  deaniag  ont  the  aah  pan  there  were 
pulled  out  from  the  engine,  and  left  ou  the 
track,  lire  coals  of  fire;  that  said  engloe 
emitted  unusually  large  sparke,  and  in  un- 
usual quantities.  The  plaintlfC,  as  a  witness 
in  bis  own  hebalf,  testified  to  the  value  of 
the  cotton  destroyed,  and  to  the  extent  he 
was  damaged  by  the  fire.  He  also  testified 
that  It  was  necessary  to  repacic  the  burned 
cotton,  and  that,  before  packing  it,  it  had 
to  be  picked,  in  order  to  get  the  burned  por- 
tion from  the  part  that  was  not  bumed;  that 
at  the  time  of  repacking  he  made  a  written 
memorandum  of  what  it  cost  him;  that  he  eo* 
tered  this  memorandum  himself  upon  a  note- 
book; and  that  the  entries  thereon  were  coi^ 
rect.  When  asked  as  to  what  It  cost  to  re- 
pack the  cotton,  the  plaintiff  stated  that  he 
could  not  tell  without  referring  to  the  mem- 
orandnm  which  he  had  made;  and  thereupon 
he  referred  to  the  memorandum,  and  testified 
as  to  the  coat  of  repacking,  etc.  To  the  in- 
troduction of  this  evidence  the  defendant  ob- 
jected upon  the  ground  that  it  was  incom- 
petent. Irrelevant,  and  immat^al,  and  that 
the  book  was  the  best  evidence,  and  that  It 
was  not  shovrn  that  the  entries  in  the  book 
were  correct  The  court  overruled  each  of 
such  objections,  and  to  each  of  these  ruling 
the  defendant  duly  excepted.  The  evidence 
introduced  by  the  defendant  tended  to  show 
that  the  engine  which  passed  Sawyervllle  on 
the  morning  the  plaintiffs  cotton  was  burn- 
ed was  in  good  repair,  and  properly  equipped 
with  such  spark  arresters  and  other  devices 
as  were  in  use  on  well-regulated  railroads. 
The  engineer  who  was  on  the  engine  on  the 
morning  the  cotton  was  burned  testified  that 
the  repairs  he  made  on  the  engine  at  Sawyer* 
vllle  were  very  slight,  and  were  not  in  refer- 
ence to  the  spark  arrester,  or  in  any  way  con- 
nected with  the  emission  of  sparks  from  the 
engine;  that  the  engine  was,  as  a  matt^  of 
fact,  in  good  repair  on  that  morning,  and 
did  not  emit  an  unusually  large  quantity  of 
sparks,  or  of  unusual  size.  Under  the  opin- 
ion on  the  present  appeal,  It  la  unnecessary  to 
set  out  in  detail  the  rulings  upon  the  evi- 
dence to  wbicb  tiie  defendant  ruerved  ezc^ 
tions. 

The  court,  at  the  request  of  the  plaintiff, 
gave  to  the  jury  the  following  written 
charge:  "(1)  I'  the  jury  are  reasonably  sat- 
isfied from  the  evidence  that  plaintiff's  cot- 
ton was  burned  or  damaged  as  the  result  of 
negligence  on  the  part  of  defendant,  either 
In  the  construction  and  equipment  of  its  en- 
gine, or  In  the  operation  and  management 
of  the  engine  at  the  time,  then  the  Jury 
should  find  a  verdict  for  the  plaintiff,"  To 
the  giving  of  this  chaise  the  defendant  duly 
excepted.  The  defendant  separately  request- 
ed the  court  to  give  the  general  affirmative 
charge  as  to  the  complaint  as  a  whole,  and 
also  the  general  affirmative  charge  in  refer- 
ence to  each  of  the  counts  of  the  complaint 
The  court  refused  to  give  each  of  such  char- 


ges as  asked  by  the  defendant,  and  to  this 
refusal  the  defendant  separately  excepted. 
There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  $317.20. 
The  defendant  made  a  motion  for  a  new  trial* 
as^gnlng  as  ground  therefor  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, that  the  damages  assessed  were  ex- 
cessive, and  that  the  court  erred  in  its  rul- 
ings upon  the  evidence,  and  upon  the  re- 
fusal to  give  the  charges  asked  by  the  de- 
fendant; ^ach  of  such  ruling  being  assign- 
ed as  a  seiparate  ground.  On  the  hearing  of 
the  motion,  the  plaintiff,  in  open  court,  con- 
sented that  tbe  damages  assessed  by  the  jury 
be  reduced  to  the  sum  of  f221.Sl.  Thereup- 
on the  court  overruled  the  motion  for  a  new 
trial,  and  to  this  ruling  the  defendant  duly 
excepted.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  tbe  trial 
court,  to  which  exceptlCKis  were  reswed. 

Pettus,  Jeffries  &  Partridge  and  A.  BL 
Trmstall,  for  appellant  XluHiias  B.  Knight 

for  appellee^ 

SHARPB,  J.  To  the  complaint  as  It  stood 
after  the  same  was  altered  by  amendment 
and  by  the  striking  out  of  parts  on  defend- 
ant's motion,  the  demurrer  raised  no  good 
objection.  Whether  the  eighth  count  was 
too  general  in  its  averment  of  n^Iigoice  la 
not  in  question,  since  the  only  demurrer  to  it 
Included  the  ninth  count  which  was  anffi- 
dently  specific  in  that  regard.  It  was  not 
Improper  for  the  complaint  to  show  that  ttie 
cotton  when  burned  was  on  defendant's  plat- 
f<Hrm,  and  It  was  not  essential  to  the  state- 
ment of  a  prima  facie  cause  of  action  for 
the  complaint  to  aver  it  was  so  located  by 
defendant's  consent,  or  to  otherwise  accoimt 
for  the  presence  of  the  cotton  on  the  plat* 
fwm,  for  there  Is  no  prraumption  that  it 
was  there  through  the  plaintiff's  wrong,  or 
under  circumstances  relieving  defendant  ot 
the  general  doty  which  under  ordinary  dr^ 
cumstances  the  law  imposes  on  all  persons, 
and  which  requires  of  each  the  observance 
of  ordinary  care  for  the  avoidance  of  injniy 
to  the  property  of  another.  The  averments 
which  in  each  count  purport  to  charge  de- 
fendant with  negligence  sufficiently  imply 
that  it  was  under,  and  was  goilty  of  a  vio- 
lation of,  such  duty,  though  they  may  be 
insufficient  to  show  It  was  under  the  stricter 
obligation  of  a  common  carrier  or  of  a  mv^ 
houseman. 

Under  the  general  issue,  defendant  had 
the  right  to  prove  all  it  could  have  proved 
under  pleas  2,  4,  and  B,  and  therefore  the 
striking  out  of  those  pleas  Involved  no  in- 
jury. 

Plaintiff  was  not  botmd  to  antldpate  neg- 
ligence on  the  part  of  defendant  In  the 
absence  of  notice  to  him  that  the  engine  was 
in  fact  80  constructed,  equipped,  and  operat- 
ed as  to  endanger  the  cotton,  the  mere  pla- 
cing and  keeping  of  the  cotton  on  tbe  plat 
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f<»in  eaanot  be  held,  as  ft  matter,  of  law, 
to  have  been  negligent  conduct  on  bla  part, 
or  to  hare  been  tbe  ^ozlmate  cause  of  the 
loaa.  Gteand  Tmnk  B.  Go.  t.  Richardson,  81 
U.  8.  464,  28  li.  Bd.  356;  O.  &  a  F.  R. 
Go.  T.  McLean,  74  Tex.  646,  12  S.  W.  843; 
T.  ft  P.  B.  Co.  T.  Levlne  CTex.  CSt.  ^p.)  29 
S.  W.  514;  13  Am.  &  Eng.  Ency.  Law,  487. 
The  contrary  was  aBenmed  In  pleaa  3.  6, 
and  7;  and  therefore,  treating  than  as  pleas 
of  contributory  negligence,  they  are  each 
snbject  to  the  demurrers.  So  mw3x  of  these 
pleas  as  denied  the  complainant's  av^rameots 
of  negligence  was  coveted  by  tiie  plea  of 
the  general  Issue.  • 

The  cost  of  reaching  the  cotttm  after  the 
Are  was  an  element  of  damages  as  to  which 
plaintiff  was  property  allowed  to  testify;  and 
having  testified  that  written  memoranda  of 
tbe  value  of  the  bagging  used  oa  the  cotton, 
of  the  cost  of  repacking  it,  and  of  tbe 
weights  of  the  cottcm  before  and  &ttex  the 
Are.  were  made  by  him  at  the  time  of  re- 
packing, and  were  known  to  him  to  be  cor- 
rect, it  was  permissible  for  him  to  refer  to 
that  writing  for  the  purpose  of  refreshing 
bis  memory  when  testifying.  3  Mayfleld's 
Digest,  p.  626,  I  1761. 

There  are  aumrarous  alignments  of  error 
based  on  tbe  admission  of  evidence,  which 
will  not  be  referred  to  in  detail,  but  which 
have  all  been  considered,  and  found  to  af- 
ford no  ground  for  reversal.  The  evidence 
to  which  they  have  reference  has  all  some 
relevancy  to  the  Issues  of  negligence  vel  non, 
or  to  the  question  of  damages,  or  to  show, 
within  the  latitude  allowable  in  cross-ex- 
amination, bias  on  the  part  of  some  witness 
examined  by  defendant  If  It  be  conceded 
that  some  of  It,  adduced  after  defendant  had 
rested  In  Its  bitrodnctlon  of  evidence,  was 
not  strictly  in  rebuttal,  still  the  order  of  Its 
admission  was  within  tbe  discretion  of  tbe 
court.   8  Ency.  PI.  &  Pr.  132. 

Defendant  was  not  entitled  to  have  the 
jury  Instructed  In  the  terms  of  either  of  Its 
refused  charges. 

In  view  of  the  record.  Including  the  evi- 
dence, we  are  unable  to  determine  that  the 
court  erred  in  overruling,  after  reducing  the 
amount  of  the  verdict,  the  motion  for  a  new 
trial. 

Judgment  affirmed. 


(US  Ala.  465) 

STEraENS  V.  HEAD. 
<Snpreme  Gonrt  of  Alabama.   Nov.  26,  1803.) 

CONTBBSION-PLBA  —  BXBCUTION  —  TALIDITT 
—STATEMENT  OF  COSTS— S  HER  IPP—DBPUTT— 
HITIQATION  OF  DAMAOKS-EVIDBNCE. 

1.  A  plea  In  an  action  for  conversion  alleg- 
ing that  the  defendant  took  the  goods  alleged 
to  have  been  converted,  as  sheriff,  under  an 
execution  Issued  oat  of  the  circuit  court,  to 
■ell  them  under  a  judgment,  and  that  the  plain- 
tiff, by  hla  presence  and  failure  to  object,  is 
estopped  to  claim  them,  la  insofflclent.  in  fail- 
tog  to  show  that  the  sheriff  held  an  execution 
■gainst  the  judgment  debtor. 


2.  An  execution  for  costs  Indoned,  "witness 
fees  in  circuit  court,  $123.30,"  without  any 
Itemization,  Is  void,  under  Code  1896,  {  1387. 
providing  for  entry  by  the  clerk  in  the  sub* 
pflBBa  docket  of  the  sum  to  which  each  witness 
fa  entitled;  section  1340,  requiring  the  amount 
proved  by  tbe  witneases  to  be  taxed  in  the  bill 
of  costs,  setting  forth  the  amount  allowed  each 
witness;  and  section  1833,  providing  that  an 
execution  without  a  copy  of  the  bill  of  costs  is 
IIlegaL 

3.  Ad  execution  void  on  Its  face  cannot  Jus- 
tify a  seleure  of  goods  by  a  sheriff,  regardless 
of  who  is  the  ownw. 

4.  In  an  action  for  conversion,  where  pnni- 
ttve  damages  are  not  claimed,  a  void  process 
under  which  defendant  acted  cannot  he  intro- 
duced in  evidence  in  mitigation  of  damages. 

6.  A  qneation  whether  a  sheriff  took  posses- 
sion of  goods  under  a  writ  of  execution  called 
for  secondary  evidence  of  the  writ,  and  was 
properly  excluded. 

6.  Evidence  of  remarics  of  the  plaintUt  In  an 
action  for  conversion  that  he  would  not  have 
commenced  the  action  If  a  creditor  had .  not 
been  pressing  him  is  immaterial.  - 

7.  A  contract  by  which  the  plaintiff  sokl 
mortgaged  goods  ccmditionally  and  retained  title, 
and  notes  signed  by  him,  which  the  vendee 
agreed  to  pay  and  which  were  secured  by  mort- 
gage on  the  goods  sold,  wera  admissible.  In  an 
acti(m  of  conversion,  to  show  title;  the  mort- 
gagor of  goods  being  regarded  as  the  owner, 
except  as  against  the  mortgagee. 

8.  The  act  of  a  deputy  sheriff  In  taking  pos- 
•ession  of  goods  under  a  void  execution  was 
the  act  of  the  shetil^  who  Is  liable  thwefbr  In 
conversioo. 

Appeal  from  Circuit  CJourt,  Cleburne  Coun- 
ty; John  Pdham,  Judge. 

Actlm  by  John  D.  Head  against  William  A, 
Stephens.  From  a  JnOgmeiit  In  ftivor  of 
plaintiff,  defendant  appeals.  Affirmed. 

See  24  Sooth.  788. 

The  complaint  contained  two  counts.  The 
first  count  was  In  trover,  and  sought  to  re- 
cover damages  for  the  alleged  conversion  by 
the  defendant  of  204  pairs  of  shoes,  tbe  prop- 
erty of  the  plaintiff.  The  second  count  was 
In  trespass,  and  sought  to  recover  damages  for 
the  wrongful  taking  by  the  defendant  of  tbe 
said  shoes.  The  defendant  pleaded  the  gen- 
eral Issue  and  several  special  pleas,  setting  up 
tbe  fact  that  the  property  described  in  the 
complaint  and  alleged  to  have  been  taken  by 
him  was  taken  by  him,  as  sheriff,  under  and 
by  virtue  of  the  levy  of  an  execution  In  his 
hands  which  was  Issued  upon  a  Judgment  re- 
covered by  J.  J.  Stagner  against  J.  F.  Wll- 
loughby,  and  that  said  property  so  levied  upon 
was  in  a  storehouse  which  had  been  occupied 
by  Wllloughby.  The  defendant  also  pleaded 
the  following  special  plea:  "(6)  That  he  took 
possession  of  the  goods  and  chattels  in  the 
complaint  described,  as  sheriff  of  Cleburne 
county,  Alabama,  for  the  purpose  of  selling 
them  In  his  official  capacity,  and  applying  the 
proceeds  of  such  sale  to  the  satisfaction,  so  far 
as  tbe  same  would  extend,  of  a  Judgment  then 
existing  In  the  circuit  court  of  said  county  in 
favor  of  J.  M.  Stagner  and  against  J.  F.  Wll- 
loughby, for  the  sum  of  two  hundred  and  nine- 
ty and  Ko/joo  dollars;  that,  at  the  time  he 
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took  possealon  thereof  plalnUff  waB  present. 
In  pawn  or  h7  tals  ageat,  and  knew  of  de- 
fendanf >  selnire  fhcceof,  and  tbe  pacpoae  of 
defendant  In  making  sucb  aelznre,  and  aftcv- 
warda,  and  betare  aaSA  goods  were  r^oTed 
from  the  house  where  they  were  when  seized, 
plaintiff  had  actual  knowledge  of  the  selnre 
thereof  by  defendant,  and  that  at  the  time  of 
said  aetenre  said  gooda  were  In  the  house 
whl^  bad  beat  used  Taj  aald  J.  F.  WllloDwh- 
bf  as  a  storehouse,  and  that  until  iritUn  a 
day  cv  two  before  the  setenre  thereof  by  de- 
fendant said  J.  F.  WUlouc^y  had  occiqtled 
aald  house  as  a  atorehouse,  and  had  been  In 
the  actual  possession  of  said  gooda,  uring  and 
selling  thereftom  as  his  own,  and  claiming 
the  same  as  his  own,  with  plaintiff's  knowl- 
edge; that  dtfendant  stiied  and  held  the  same 
as  the  property  of  said  J.  F.  WUIoughby  with 
plalntUf's  knowledge,  as  herelnabOTe  afhown, 
and  sold  the  same  as  dierlff ,  and  applied  the 
proceeds  of  the  sale  Qiereof,  ao  far  aa  same 
would  extend,  to  the  aatlsfactlon  of  the  lodg- 
ment hereinabore  named;  and  Chat  plaintiff 
never  did,  at  any  time  inior  to  the  filing  of 
this  salt,  0Te  1dm  (defendanQ  any  notice  that 
be  (i^lntlff)  claimed  the  title  to*  or  any  Inter- 
est In,  said  goods.  And  defendant  says  plain- 
tiff Is  now  esb^iped  to  claim  the  damages  for 
the  recovery  of  wbi<^  this  action  Is  brought" 
The  plaintiff  demnrred  to  plea  Dumbei-ed  6  up- 
on the  following  grounds:  "(1)  That  It  doea 
not  appear  from  said  plea  that  the  defendant 
had  any  authority  of  law  to  aelce  and  sell  the 
property  sued  for,  for  the  purpose  of  satiafy- 
Ing  the  judgment  mentioned  In  said  plea;  (2) 
that  said  plea  la  no  answer  to  said  complaint; 
(Si  that  it  does  not  appear  that  plalntifl  was 
under  any  obligation  to  notify  the  defendant 
of  his  ownership  of  the  goods  seized  by  the 
defendant."  This  demurrer  was  sustained, 
and  thereupon  the  defendant  amended  plea 
No.  6  by  inserting  after  the  words  In  the  first 
part  of  the  plea,  "that  he  took  possession  of 
Uie  goods  and  chattels  In  the  complaint  de- 
scribed,  as  shecUf  of  Olebnme  county,  Ala- 
bama," the  following  words:  "under  an  exe- 
cution issued  ot|t  of  the  circuit  court  of  Cle- 
bume  county."  To  plea  No.  6,  as  amended, 
the  plaintiff  demurred  upon  the  same  grounds 
of  demurrer  which  were  interposed  to  the 
plea  as  originally  filed,  and  npon  the  addi- 
tional grounds  "(1)  that  the  execution  men- 
tioned In  said  plea  Is  not  set  out  at  length, 
nor  la  suIBdent  description  therectf  glvra  In 
said  plea;  (2)  that  It  does  not  appear  tsom 
said  plea  that  the  defendant  seized  and  sold 
the  i^perty  mentioned  In  the  complaint  under 
a  valid  execution."  This  demurrer  was  sus- 
tained. Therenpcm  the  defendant  filed  the 
following  plea:  "No.  6a.  And  for  further  an- 
swer to  the  complaint  says  that  he  took  pos- 
session of  goods  and  chattels  In  the  complaint 
deacribed,  aa  sheriff  of  Olebnme  county,  Ala- 
bama, ua6et  an  execution  Issued  out  of  the 
circuit  court  of  said  county  on  29th  day  of  Oc- 
tober, 1890,  hi  favor  of  J.  J.  Btagner,  plaintiff 


vs.  J.  F:  Wllloughl^  et  tH,  defendanta,  for  the 
sum  of  two  hundred  and  ninety  and  ■•/io» 
dollars,  which  said  esKcntlon  came  Into  his 
hands  on  the  29th  day  of  October,  1806,  toe 
the  purpose  of  selling  them  In  bis  offldal  ca- 
pacity, and  applying  the  proceeds  of  audi  sale 
to  the  satisfaction,  so  f ar  as  flie  same  would 
extend,  of  a  judgment  then  existing  in  the 
circuit  court  of  said  county  ta  favw  of  J.  J. 
Stagoa  and  against  3.  F.  Wlllonghby,  fbr  ttie 
sum  of  two  hundred  and  ninety  bVivq  dol- 
lars; that;  at  fbo  time  he  took  possession 
theieof,  pbdntiff  was  present  In  person  or  by 
his  agent  and  knew  of  defendant's  selrare 
Qiereof  under  said  executloif,  and  the  purpose 
of  defendant  In  m^tHng  nieh  seisnre,  and  aft- 
erwarda,  and  before  said  goods  were  ranoved 
from  the  bouse  where  tliey  were  when  seized 
as  aforesaid,  plaintiff  had  actual  knowledge  of 
the  seizure  thweof  by  defendant  and  that  at 
the  time  of  said  seizure  said  goods  were  In  the 
house  which  had  been  used  by  J.  F.  WUIough- 
by as  a  atorebonse,  and  that  nntll  within  a 
day  or  two  before  the  seizure  thereof  by  de- 
fendant Bald  3.  F.  Wlllonghby  had  occupied 
said  house  as  a  storehouse,  and  bad  been  In 
the  actuiftl  possession  of  said  gooda,  ndng  anA 
selling  therefrom  as  his  own,  and  claiming 
the  same  as  his  own,  with  plaintiff's  knowl- 
edge; that  defendant  seized  and  held  the  same 
under  said  execution  as  the  property  of  said 
J.  F.  \raioi4tbby  with  plalntlflTs  knowledge, 
as  hereinabove  shown,  and  aold  the  same^  as 
sheriff,  under  said  execution,  and  applied  the 
proceeds  of  the  sale  thereof,  ao  far  aa  same 
would  extend,  to  the  sa^sfactlon  of  the  Judg- 
ment hereinabove  named,  and  the  j^Intlff 
never  did  at  any  thne  prior  to  the  filing  of 
said  snit  give  him  (defendant)  any  notice  that 
he  (phdntlff)  claimed  the  title  to.  or  any  in- 
terast  in.  said  goods.  And  defendant  says 
plaintiff  la  now  estopped  to  claim  tlie  dam- 
ages for  the  recovery  of  which  this  action  is 
brought"  Issue  was  joined  mton  the  pleas 
numbered  U2,St  4,  and  Sa. 

On  the  trial  of  the  cause  the  plaintiff 
introduced  in  evidence  a  contract  whereby 
be  consigned  the  aboea  Evolved  in  thia  ault 
to  J.  F.  Wlllonghby;  it  being  expressly  stip- 
ulated In  said  contract  that  the  title  to  aald 
goods  was  to  remain  In  said  Jolm  D.  Read, 
and  the  s^  Wlllonghby  was  authorised  to 
sell  the  sam^  and  account  to  aaid  ^ad  for 
|1.839i  It  was  further  stipulated  in  said 
contract  that  the  proceeds  of  nld  sale  sbonld 
be  applied  by  aald  Wlllonghby  to  the  pay- 
ment of  91f013  due  from  Head  to  (me  M.  B. 
Wellborn,  which  Indebtedness  was  evidenced 
by  promtesoiy  notes,  and  were  secured  by  a 
mortgage.  Attached  to  thto  contract  be- 
tween Head  and  WUIoughby  was  a  written 
consent  of  Wellborn  thereto.  The  d^eudant 
objected  to  the  introduction  In  evldaiee  of 
said  contract  npon  the  ground  that  it  was 
illegal,  irrelevant  and  Inadmissible:  The 
court  overruled  the  objection,  and  the  de- 
fendant duly  excited.  Tbere  was  also  In- 
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trodnced  In  erldene^  ^alnflt  tiie  obJ«ctkn 
and  exception  of  the  defendant,  a  separate 
cmtract  wlmebj  saM  TnUooghby,  In  con- 
sideration of  M.  B.  Wellbom  conaentlng  to 
tbe  ctHuignment  by  Head  of  the  stock  of 
merchandise  mentioned  In  the  other  con- 
tract joBt  abore  mentloiMd,  guarantied  the 
payment  ot  the  in^btednese  fnm  Head  to 
Wellborn,  which  was  eecnxed  by  a  mort- 
gage. The  notes  referred  to  In  each  of  aaid 
contracts,  and  which  were  seemed  by  a 
mortgage,  were  also  Introduced  In  evidence 
against  the  objection  and  exeeptlon  of  the 
defendant.  Tbe  plaintiff  testified  that  tbe 
alioea  levied  iqpon  and.  taken  by  the  defend- 
ant were  among  the  stock  of  merchandise 
sold  or  consigned  him,  to  said  WUlotighby. 
The  plaintiff  Introduced  farther  evidence 
tending  to  show  that  while  said  shoes  were 
In  the  stortiurase  of  said  Wllloughby  they 
wore  taken  by  one  Adanu,  a  deputy  sheriff. 

During  tbe  crosxxaminatton  of  the  plain- 
tiff aa  a  wltneas,  the  defendant^a  counsel 
asked  him  the  following  qnestkm:  "State 
wbeth^  m  not  yon  told  Geo.  O.  Jones,  here 
in  tbe  oonrthonse,  after  this  case  had  been 
submitted  to  the  Juiy,  and  before  they  bad 
returned  a  verdict  on  the  former  trial,  In 
the  fall  of  18Q7,  that  you  would  not  have 
brought  this  suit  against  the  sheriff,  had 
it  not  been  for  parties  you  owed  in  Annlaton 
pressing  you  for  money?"  The  plaintiff  ob- 
jected to  this  anestlon,  Qie  court  sustained 
the  objection,  and  to  this  ruling  the  defend- 
ant duly  excepted.  Thereupon  the  defend- 
ant's counsel  asked  the  witness  the  following 
question:  "Did  you  not  state  to  Geo.  O. 
Jonee,  at  the  time  and  place  stated  in  th^ 
fimner  question,  that  you  owed  a  man  in 
Annlston,  and  had  to  do  something  In  order 
to  raise  money  to  pay  him,  and  that  is  the 
reason  yon  brought  this  Bait?"  The  plain* 
tiff  objected  to  this  qaestlont  tbe  court  sus- 
tained the  objection,  and  the  defendant  duly 
^c^ted.  li.  B.  Adams,  a  witness  for  the 
defendant,  testified  that  be  was  deputy  sher- 
ilt  at  the  time  the  goods  Involved  in  this 
suit  were  levied  upon,  and  that  he  took  said 
prtverty  into  bis  possession  as  deputy  etier- 
iff.  Thereupon  the  witness  was  handed 
whet  purported  to  be  an  execution,  and  stat- 
ed that  he  had  this  paper  in  his  bands  at 
the  time  lie  took  possession  of  tbe  shoes, 
and  further  testified  that  he  had  no  notice 
at  the  time  that  the  plaintiff  claimed  the 
shoes.  Thereupon  the  witness  was  asked  the 
followfng  question:  "State  whether  or  not 
yon  took  possession  of  said  shoes  under  any 
writ  or  execution?"  The  plaintiff  objected 
to  this  question,  the  court  sustained  the  ob- 
jectton,  and  the  defendant  daly  excepted. 
Tbereupon  the  defendant's  couns^  asked  the 
witness  the  following  question:  "Did  you 
take  possession  of  said  goods  under  any 
court  process?"  The  plaintiff  objected  to 
this  question,  the  court  sustained  the  objec- 
tion, and  the  defmdant  duly  excepted. 


Thereupon  the  defendant  offered  In  evidence 
an  execution,  with  the  sheriff's  return,  which 
purported  to  be.  Issued  upon  a  Judgment  re- 
covered by  J.  J,  Stagner  against  J.  V.  WII- 
loughby.  The  radtals  of  the  bill  of  coste  on 
this  execution,  which  are  referred  to  In  the 
opinion,  are  safl^ently  ^own  tiiereln.  The 
plaintiff  objected  to  the  introduction  of  the 
encntlon  in  evidence  the  court  snstatoed 
tbe  objection,  and  the  detendant  duly  ex- 
cepted. The  defendant,  as  a  wltoess  in  his 
own  behalf,  testified  that  the  goods  so  levied 
itpon  by*  Adams;  the  d^nty  sheriff,  were  tak< 
m  Into  Ids  possession  and  sold  under  the 
exxcotlon.  The  d^endant  also  introdnced 
evidence  tending  to  show  that  at  the  time  of 
the  levy  and  execution  one  Tomllnson,  as  the 
agent  of  the  plaintiff,  was  In  possesion  of 
tbe  store  formerly  occupied  by  WiUoaghby, 
and  made  no  objection  to  tbe  deputy  sberltt 
taking  possnshm  of  the  goods,  and  did  not 
give  any  notice  to  said  deputy  sheriff  tbat 
the  plaintiff  claimed  tbe  goods  levied  upon. 

The  conrt,  at  the  request  of  the  platotlff. 
gave  to  tbe  Jury  tbe  following  chargea:  "(2) 
If  the  Jury  believe  firom  the  evUence  thisit 
tbe  debt  from  Head  to  Wellborn  was  unpaid, 
at  the  time  the  defendant  seised  tbe  shoes 
mentioned  In  the  complaint,  then  the  legal 
title  to  said  shoes  was  In  the  platotlfl;  and 
the  plaintiff  is  entitled  to  a  verdict  In  this 
cas^  and  bis  damages  should  be  assessed 
at  the  value  of  said  shoes  at  the  date  de- 
fendant received  them,  together  with  the  in- 
terest thereon  till  this  date.  &)  If  tbe  jury 
believe  from  the  evidence  tbat  the  shoes 
mentioned  In  the  complaint  were  tbe  pn^ 
erty  of  the  plaintiff  at  the  time  they  went 
Into  hands  of  the  defendant,  th«i  t^  ver- 
dict must  be  for  the  plalntlfC,  and  his  dam- 
ages should  be  assessed  at  the  value  of  said 
shoes  at  the  time  tbe  defendant  received 
them,  together  with  the  interest  thereon  to 
this  date."  The  defendant  separately  ex- 
cepted to  tbe  giving  of  each  of  these  charges, 
and  also  separately  excited  to  the  courl^s 
refusal  to  give  tbe  following  charges  request- 
ed by  him:  "(1)  If  the  Jury  believe  from  the 
evidence  that  TomUnson  was  the  agent  of 
the  plaintiff  at  the  time  of  the  alleged  BeSx- 
ure,  and  was  present  and  saw  the  deputy 
sheriff  take  possession  of  the  goods,  aud  did 
not  give  any  notice  to  the  deputy  sheriff 
of  plalntlfTs  claim,  and  that  defendant  never 
afterwards  had  notice  of  plaintiff's  claim 
'Qiereto  until  this  suit  was  begun,  then  your 
verdict  must  be  for  defendant  CS)  It  the 
Jury  believe  from  the  evidence  that  plaintiff 
had  actual  notice  of  the  seizure  of  the  shoes 
by  the  defendant  before  they  were  removed 
from  said  storehouse  where  they  were  seis- 
ed, and  failed  to  give  defendant  any  notice 
of  bis  claim  thereto,  then  he  Is  estopped 
to  maintain  this  action,  and  you  will  find  for 
the  defendant  (S)  The  court  cha^:es  the 
Jury  that  If  they  find  from  the  evidence  that 
tlie  defendant  was  not  present,  and  was  in 
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no  way  connected  wttb  the  alleged  treq>a88 
by  taklDg  said  property,  tben  tbey  muat  find 
-or  the  defendant  (4)  The  court  cbargea  tbe 
jury  that  If  they  believe  from  the  evidence 
that  the  plaintiff  was  present.  In  person  or 
by  agent,  and  knew  of  or  was  informed  of 
the  seizure  of  the  goods,  and  made  no  ob- 
jection to  the  seizure,  and  Interposed  no 
claim  thereto,  they  would  And  for  the  de- 
fendant" "9)  The  court  charges  tbe  jury 
that  U  they  believe  from  fbe  evidence  that 
at  flie  time  of  the  alleged  omverslOD  ot 
the  goods  the  title  tbentto  was  in  Wellborn, 
as  mortgagee,  tben  they  will  And  for  tbe  de- 
fendant" "(12)  If  the  Jury  believe  the  evlr 
dence,  they  should  find  the  Issue  In  flivor 
of  the  defendant" 

There  were  verdict  and  judgment  for  the 
plalntiCt.  Tbe  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  1»  which  exceptions  were  reserved. 

Merten  ft  Merrell,  for  appellant  Blaclc- 
weU  ft  Agee,  for  appellee. 

8HARFE,  3.  Under  tiie  facts  as  Oiey  ap> 
peared  upon  the  former  appeal  in  this  case,  It 
was  held  that  by  his  fiUlure'to  give  notice  of 
Us  ctalm  to  ttie  goods  seiEed  by  tlie  defendant 
as  sherllt,  phdntUt  was  estopped  to  snbse- 
auently  assert  that  claim  by  smt  That  con- 
dtulon  was  based  upon  the  assumption  Qiat 
the  defendant  In  making  the  seizure  was  act- 
ing imAet  a  valid  execution  against  Wlllough- 
by,  in  whose  store  the  goods  were  situated. 
Stephens  v.  Head,  119  Ala.  511,  24  South.  788. 
To  set  up  an  estoppel  in  accordance  with  the 
opinlCT  then  rendered  was  apparently  the  par- 
pose  of  plea  5;  but  that  plea,  as  first  filed,  and 
also  as  am«ided.  failed  to  show  that  defend- 
ant held  an  execution  against  WUlonghby.  and 
was  therefore  subject  to  the  demurrm  which 
the  court  sustained.  On  the  last  trial  it  de- 
veloped that  the  execution  under  which  tbe 
defmdant  acted  was  exclusively  for  costs,  and 
had  Indorsed  th^eon,  in  the  statement  of 
costs,  ''Witness  fees  In  circuit  court,  ¥123.30," 
without  any  itemization  of  tbe  fees  embraced 
In  those  sums.  SecUon  1337  of  the  Code  pro- 
vides for  the  ascertainment  by  the  clerk  of  the 
sum  to  which  each  witness  Is  entitled  for  at- 
tendance, etc,  and  for  entering  tbe  result 
th«!eof  upon  the  subpoena  docket  or  book  to 
be  k^t  for  purpose.  Section  1840  re< 
quires  that  **Qpon  the  final  dispoBltion  of  any 
dvll  cause,  the  amount  proved  by  tbe  wit- 
nesses, as  hereinbefore  provided,  must  be  tax- 
ed in  the  bill  of  costs  against  the  rightful 
party,  setting  forth  tbe  name  of  each  wltoess. 
and  the  amount  allowed  him,"  etc  Section 
1883  is  in  tbe  following  words:  "At  the  foot 
at  <m  some  iwrt  of  the  execution,  tbe  clerk 
most  state.  In  Intelligible  words  and  figures, 


tbe  several  items  compoeliig  tbe  bin  of  cost^ 
and  without  such  coj^  of  tbe  bin  of  costs^  the 
execution  la  illegal  and  shall  not  be  levted." 
These  requirements  as  to  witness  fees  were 
not  confcffmed  to  in  tiie  indorsement  on  the 
execution  in  qnestian,  and  fliereftw^  upon  au- 
thtffity  of  the  statutes  ttiemselves,  and  of  die 
dedslona  In  Sbxwell  v.  Founds,  116  Ala.  fiUt 
28  South.  TSa  and  Uarka  v.  Wood,  133  Ala. 
688,  81  Bonth.  978,  It  must  be  held  that  the 
process  was  void.  Aa  to  the  mBiOeocy  to 
other  respects  of  the  Indwsement  of  cost^  we 
dedde  noihljig.  Being  void,  tbe  pajwr  called 
an  **executiOD''  was  proper^  exxlnded  bom 
tbe  evidence  It  was  Ineff  eettve  to  Justify  ttie 
seizure,  regardless  of  whether  the  goods  ware 
owned  by  WlUoi^by,  and  boice  It  could  not 
have  assisted  in  erecting  an  estoniel  mider 
plea  6a,  the  thewy  of  which  Is  that  hi  con- 
nection with  plaintHTs  act  In  clofliing  WU> 
longhby  wltb  anuroit  possession,  his  Inactiv- 
ity about  the  assaHon  ot  his  dalm  misled  the 
dtfendant  to  seize  and  dlquse  of  the  goods  as 
Wllloughby'&  There  being  no  anestion  of 
punitive  damages  In  the  case,  tbe  void  process 
was  not  admissible  for  Um  putpoae  of  mitigat- 
ing damages. 

The  primary  evidence  of  tbe  character  of 
tbe  paper  under  which  defoidant  acted  was 
tbe  paper  its^.  'Bta  question  artced  defend- 
ant as  to  whether  he  took  possesslfRi  of  the 
goods  under  a  writ  of  execution  called  tar  see* 
ondary  evidmce  of  the  writ  and  was  propettj 
disallowed.  What  plalntlfl  may  have  aald  to 
Jones  respecting  his  motives  In  brli^lng  autt 
was  immaterial  aa  evidence. 

The  contract  between  plalntUT  and  WU- 
-lougbby,  whereby  the  goods  were  conditional- 
ly sold,  and  the  title  retatoed  by  plaintiff,  and 
the  notes,  which,  by  the  contract,  WUlonghby 
agreed  to  pay  plaintiff's  mortgagee,  WellbMii, 
were  admissible  as  evidence  of  plaintiff's  title 
and  right  of  possession  In  the  goods.  Aa 
against  all  persons  except  the  mortgagee,  the 
mortgagor  is  regarded  as  the  owner  of  the 
property  mortgaged,  and  as  having,  therefore, 
tbe  right  to  maintain  an  action  against  a  third 
person  for  its  conversion.  Marks  v.  Boblnson, 
82  Ala.  68,  2  South.  292;  Turner  Goal  Co.  v. 
Glover,  101  Ala.  289. 13  South.  4T8;  Heflln  v. 
Slay,  98  Ala.  180. 

The  act  of  the  deputy  in  taking  the  prop- 
erty was  the  act  of  the  defendant  as  sheriff, 
and.  t>esldea,  tbe  defendant  ratified  and  be- 
came responsible  for  the  taktog  by  adopting 
tbe  levy  and  selling  the  goods  thereunder; 
bence  charge  8  was  properly  refused. 

What  we  have  said  will.  In  application  to 
the  evidence,  show  that  no  error  was  commit- 
ted in  the  giving  or  In  the  refusal  of  requested 
charges. 

Judgment  affirmed. 
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BUTLSB  r.  8TA13L 
(Supreme  Court  of  MigKlsriiipi.  Jan.  11,  1904.) 

CRIMXNAti  LAW— ASSAULT— INSTBUOTIONS- 
SUFFICISNGY  OF. 

1.  In  a  prosecation  for  assault,  bd  InstroctioQ 
that  "if  there  was  a  clear  intent  on  the  part 
of  tiie  defendant  to  commit  Tlolence  on  the  per- 
son of'^e  prosecuting  witness,  the  jury  Aould 
find  that  the  assault  had  been  committed,  with- 
out statiog  that  the  jury  must  believe  "from 
the  evidence"  that  this  intent  existed,  or  that 
they  must  so  believe  "beyond  a  reasonable 
doubt"  Md  insufficient,  as  famishing  no  def- 
inite legal  rule  for  the  guidance  of  the  Jury. 

Am^eal  from  Circuit  Comt,  Union  County; 
P.  H.  Lowrey,  Judge. 

A.  M.  Butler  was  convicted  of  assault,  and 
aK>eala.  Reversed. 

The  evidence  showed  that  a  number  of  p»- 
sons  were  engaged  in  digging  a  grave,  and 
McOulley  had  been  joking  appellant  a  good 
deal,  which  angered  bim,  and  appellant  pick- 
ed  up  a  shovel  and  started  toward  McCnlley 
and  threatened  to  strike  him  with  it,  but  was 
cai^ht  and  stopped.  The  instruction  referred 
to  in  the  opinion  of  the  court  la  as  follows: 
"The  court  Instructs  the  Jury  for  the  state 
that  an  assault  Is  an  unlawful  attempt  or  otter 
on  the  part  of  one  p««on  with  force  or  vlo* 
lence  to  Inflict  a  bodily  hurt  upon  anottier.  If 
there  was  a  clear  intent  on  the  part  of  the  de- 
fendant to  commit  violence  on  the  person  of 
Levy  McCuIIey  not  In  self-defense,  either  real 
or  apparent,  and  that  Intent  was  accompanied 
by  acts  which.  If  not  Interrupted,  would  luve 
been  followed  by  personal  Injury,  the  violence 
Is  commenced, .  and  the  assault  is  complete^ 
and  the  Jury  should  so  flnd." 

Stephens  ft  Btephoia^  for  aroellant  J.  N. 
Flowecs,  Asrt.  Atty.  Oeo.,  for  the  State; 

TRULY,  J.  The  InstmctSon  granted  tat 
Um  state  Informs  the  Juzy  that,  **lf  Uiore  waa 
a  clear  intent  on  the  part  of  tb«  defendant  to 
commit  violence  on  the  person  of  McCnlley/' 
tlmi  the  Jury  should  And  that  the  assault  had 
been  committed.  Ibis  Instmetlon  AunlsheB 
no  definite  legal  rule  tor  the  guidance  of  the 
Jury.  It  does  not  state  that  the  Jury  must  be- 
lieve "from  the  evidence"  that  this  Intait  ex- 
isted, nor  that  they  must  so  believe  "beyond 
a  reasonable  doubt"  Both  of  tiiese  esj/ra- 
flions  are  absolutely  necessary  under  the  facts 
of  this  case.  Godwin  v.  States  78  Mlsi.  878, 
19  South.  712. 

Baversed  and  remanded. 


ASHFORD  V.  STATB. 

(Supreme  Court  of  Mississiivi.  Jan.  11,  1904.) 

CBIMINAL  LAW— ATTBUPT  TO  COMMIT  RAFl^ 
^  KVIDENCB— SUPFICIBNCY  OP. 
1.  Evidence  examined,  and  held  insuffideat 
to  sustain  a  convictiou  for  an  attempt  to  commit 
rape. 

Appeal  from  Circuit  Cour^  Winston  Ooun* 
ty;  O.  Q.  Hall,  Judge. 


Jim  Ashford  was  convicted  of  an  attempt 
to  rape,  and  ai^eals.  Reversed. 

The  prosecutrix  testified  that  Ashford  met 
her  In  the  road,  and,  after  some  conversatiou, 
asked  her  "for  some,"  and  that  she  replied, 
"I  was'nC  going  to  do  it;  I  have  got  to  go 
home  and  iron;"  that  she  then  went  on  a 
short  distance,  when  accused  got  off  his 
wagon  and  caught  her,  and  threw  her  up 
against  a  fence  among  some  briars,  and  pull- 
ed up  her  dress  and  "put  his  thing  against 
my  thing";  that  she  told  him  to  turn  her 
loose,  an&  she  struck  him  with  her  hands, 
and  he  then  held  both  her  hands  with  one  of 
his  hands;  that  she  tried  to  get  away  from 
him,  but  could  not;  that  she  told  her  mother 
alMQt  It  as  soon  as  she  got  home.  It  was 
shown  on  cross-examination  that  It  was  only 
a  short  distance  to  where  prosecutrix  lived, 
and  only  a  short  distance  to  where  a  neigh- 
bor lived,  and  that  she  could  have  been  heard 
If  she  had  made  any  outcry,  but  that  she  did 
not  do  so  because  she  did  not  think  about  It. 
One  witness  for  the  state  testified  that  ap- 
pellant asked  blm  to  go  to  the  place  where 
this  occurred  and  see  if  there  were  any  signs 
In  the  fence  comer,  and  to  pnt  them  out. 

Daniel,  Brantly  ft  Dobbs,  for  appellant. 
J.  N.  Flowers,  Asst.  Atty.  G«l,  tar  ttie  State. 

TRULY,  J.  We  find  It  Impossible  upon 
this  record  to  sustain  the  conviction  herein. 
The  facta  are  almost  identical— but  not  so 
strong— on  the  part  of  the  state,  vrltb  the 
case  of  Harvey  v.  State  (Miss.)  26  South.  931. 
See,  also,  Monroe  v.  State,  71  Miss.  19S,  13 
Sonth.  884.  There  are  numerous  assignments 
of  error,  which  we  find  it  unnecessary  to  no- 
tice, preferring  to  reverse  the  case  upon  the 
facts,  rather  than  remand  for  another  trial, 
when  we  feel  It  will  be  Impossible  to  rightful- 
ly sustain  conviction  on  the  relevant  testi- 
mony disclosed. 

Reversed  and  remanded. 


(n  His*.  CIO) 

STATE  NAT.  BANE  OF  ST.  LOUIS  et  aL  T. 
DUNCAN. 

(Supreme  Court  of  Misirisslppl.  Jan.  11,  1904.) 

CORPORATION— ASSIONUENT  FOR  BENEFIT  OF 

CREDITORS-VALIDITT— ATTACK 
BY  CRBDITORa. 

1.  Where  in  fact  a  majority  of  the  stock  and 
stockholders  of  a  corporation  were  reprinted 
at  a  meeting  which  ordered  the  board  of  direct- 
ors to  make  an  assignment  for  the  benefit  of 
creditors,  a  legal  quorum  of  the  board  made  the 
asaienmeut,  and  there  was  immediate  necessity 
for  It,  and  no  stockholder  objects,  it  does  not 
render  the  assignment  voidable,  at  the  suit  of 
creditors,  that  proper  legal  notice  waa  not  given 
of  the  meetings. 

Appeal  from  Chancery  Court.  Grenada 
County:  J.  0.  I^ngstreet,  Chancellor. 

Proceedings  in  chancery  by  B.  C.  Duncan, 
receiver  of  the  Merchants*  Bank  of  Grenada, 
against  the  State  National  Bank  of  St  Louis 
and  others.  From  a  decree, In  favor  of  the 
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complainant  on  crosB-petltlon  of  tbe  defend- 
ants, they  appeaL  AfBbraed. 

W.  S.  P.  Doty  and  Slack  &  Mitchell,  for 
appellants.  W.  O.  McLean,  for  appellee. 

CALHOON,  jr.  Tbe  Merchants  Bank 
made,  or  attnnpted  to  make,  a  general  as- 
signment, without  any  preferences  whatever, 
to  Mr.  Duncan,  as  asalgnee  tor  the  benefit  of 
Its  creditors,  and  he  duly  qualified  as  sucta, 
and  proceeded  regidarly  in  conformity  with 
chapter  8  of  the  Code  of  18K2,  and 'thus,  un- 
der section  118  of  that  Code,  became  receiver 
In  eqidty  In  the  diancery  court  of  Grenada 
ctmnty.  All  creditors  were  duly  made  par* 
ties,  including  the  appellants*  and  afterwards 
at  tbe  April  tram,  following  the  January 
term,  when  the  proceedings  were  begun,  a 
pro  confesao  decree  was  taken  against  them, 
but  set  aside  on  tbaSx  motion.  Thereupon 
they  filed  their  cnMpi^tltlui  In  the  pending 
cause,  under  Code  1882,  S  121.  against  the 
recelTor  and  the  Merdiants*  Bank,  the  prayer 
of  which  is  to  set  aride  the  assignment  and 
fw  a  decree  fixing  in  their  favor  a  prior 
Uen  In  tbe  distribution  of  assets.  The  <mly 
ground  they  take,  as  a  predicate  f6r  this 
prayer,  is  that  the  assignment  was  ordered 
at  a  call  meeting  of  tbe  stot^olders  and 
board  of  directors,  without  notice  served  on 
some  of  them.  The  cross-petition  avers  that 
"some  of  the  stockholders"  recommended  to 
the  board  of  directors  that  they  make  the 
alignment;  which  tiiey  did.  but  says  the 
stockholdm  did  not  have  "due,  legal,  and 
reasonable  notice"  of  tbe  object  and 

purpose"  of  the  meeting;  and  that  a  "large 
number"  of  them  were  thereby  deprived  ol 
their  right  to  attend  and  partldpate."  It 
proceeds  to  eha^  that  the  meeting  of  the 
board  of  directors  who  msde  the  assignment 
was  Illegal,  because  there  was  no  such  notice 
of  the  Hiedal  meeting  to  the  members  as  the 
by-lavrs  required,  and  because  there  was  not 
a  quorum  of  the  "duly  and  l^Uy  qualified  di- 
rectors of  said  bank,"  in  tbat  two  or  three  of 
tbem  were  not  stockholders. 

In  fact;  a  majority  of  the  stock  and  stock- 
holders were  inresent  at  the  stockholders* 
meeting,  and  they  ordered  the  board  of  di- 
rectors to  make  the  assignment;  and  to  make 
it  to  Mr,  Duncan  as  assignee.  In  fact,  a 
legal  quorum  of  tlm  board  of  directors  made 
the  assignment  ^In  fact,  there  was  an  emep> 
gent  neceaslty  Uiat  the  assignment  be  made. 
In  fact,  tiiere  is  entire  acquiescence  of  every 
director  and  every  stockholder  in  the  action 
taken.  There  is  no  pretense  of  any  fnud  on, 
or  injustice  to,  tbe  appellants  or  any  cred- 
itor of  the  bank.  Now,  Inasmuch  as  the 
exigency  required  prompt  action,  and  Inas- 
much as  the  interests  of  stockholders  alone 
are  concerned,  and  inasmuch  as  they  are  not 
complaining,  but  approving,  we  are  in  accord 
with  line  of  authorities  whl^  deny  the'  re- 
lief asked  by  the  creditors.  These  authori- 
ties ue  collated  In  the  brief  of  counsel  for 


appellants.  We  eapedally  call  attention  to 
the  opinion  ot  Judge  Cooley  In  Beetitier  r. 
Blarqnette,  45  Mich.  108,  7  N.  W.  e9fib 


m  HlBS.  703) 
BLANKS  V.  SOUTHBRN  BY.  00. 
(Supreme  Court  of  Misnssi'ppi.  Jan.  11.  1804.) 
COHHON-LAW  MARRIAOE. 

1.  Oohabitation  of  a  coaple  ss  husband  and 
wlfc^  pursuant  to  an  express  agreement,  does 
not  coDStitate  a  valid  commou-law  mBnisge, 
where  a  man  with  whom  she  formerly  lived  as 
his  wife,  and  from  whom  she  has  not  been  di- 
vorced, is  still  living  at  the  time  of  the  agree- 
ment 

Appeal  from  Circuit  Court,  Clay  County; 
W.  P.  Stevens,  Judge. 

Action  by  Maggie  Blanks  against  the  Sonth- 
em  Railway  Company.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  appeala.  Af- 
firmed. 

McWlllle  ft  Thompson  and  F.  O.  Barry,  for 
appellant  S.  O.  Ivey,  T.  O.  Elmbrough,  and 
Mayes  &  Longstreet,  tar  appellee. 

CALHOON,  J.  Daniel  Bhmka  was  run  oyer 
and  killed  by  an  oiglne  of  tbe  Southern  Balk 
way  Company  while  he  was  in  the  service  of 
that  company,  and  Maggie  Blanks  sued  tiw 
company,  claiming  to  be  bla  widow.  A  sepa- 
rate acthm  for  damages  was  brought  by  his 
hebrs.  The  company  admitted  UabUlty,  and 
tbe  parties  to  both  actions  agreed  that,  if  Mag- 
gie ncovtxeA  In  her  action,  tbe  recovery 
should  be  91,260.  The  court  below  peremp- 
torily Instructed  ttie  Jury  to  fldd  a  verdict  fw 
defendant  company,  and  tbe  only  question  is 
whether  she  was  the  wife  of  the  deceased, 
and  this  must  be  determined  on  her  own  tes- 
timony. H»  only  pretense  of  wifehood  In 
her  relatlona  with  Daniel  Is  based  on  her 
dalm  Ibat  there  was  a  valid  common-law 
marriage  between  them  before  the  Code  of 
1882,  requiring  formal  celebratton,  took  effect 
Her  story  is  that  she,  at  the  time  when  die 
had  never  bera  married,  though  she  was  the 
mother  of  a  bastard  child,  some  20  years  ago, 
was  married  to  a  man  who,  Inasmudi  as  he 
was  not  the  fathor  of  the  bastard,  we  may  a^ 
sume,  on  matrimonial  concerns,  was  free  from 
petty  scruples.  His  name  was  Lawson  Park- 
er. As  to  this  marriage  we  quote  from  the 
record:  "Q.  Were  you  ever  married  legally? 
A,  I  don't  know,  Or.  Q.  Didn't  yon  say  yon 
were  married  to  liswson  Parker?  A.  I  bad  a 
man  by  that  name.  Q.  Were  yon  legally  mar- 
rled  to  hhn?  A.  I  don't  know.  He  and  a 
preacher  wore  there,  by  the  name  of  Hamp 
Crawford.  Q.  Did  he  perform  a  ceremon;? 
A.  I  d(m*t  know,  sir.  He  said  something. 
Q.  Did  be  pronounce  you  man  and  wiffe?  A. 
I  don't  know,  sir;  but  we  went  together  un- 
der that  head."  She  says  this  marriage  with 
Lawson  was  at  her  father's  house.  Pursuant 
to  that  maneuver,  Ma^e  and  Lawson  lived, 
together  "under  that  head"— tbat  Is,  under  the 
head  of  husband  and  wife— for,  as  she  say% 
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two  or  tbree  jwxb,  wben  Litwwui,  vesiy  of 
welldolnfe  threw  off  Uie  conunblBl  yoke,  and 
of  bis  own  motion,  without  dlitnrblnff  the 
courts,  left  for  parts  naknown.  Something 
more  than  a  year  after  his  doparture,  a  i^- 
golar  courtship  occurred.  Bbe  aayB  that  Ae 
was  sitting  in  her  door,  wben  Daniel  Blanks, 
the  deceased,  who  was  a  perfect  atnnger, 
whom  she  had  never  even  seen  before,  came 
up,  and  she  says:  "He  preferred  be  was  lone- 
ly- I  was  sitting  In  the  door  there  by  myself, 
and  be  asked  me  If  I  was  lonely,  and  I  ive- 
ferred  yn,  I  was  lonely,  and  be  asked  then  If 
I  would  like  to  be  bis  wife.  If  I  would  be  the 
mother  of  his  child,  and  I  said  I  thought  I 
eould,  and  he  asked  me  it  I  could  lire  In  his 
bouse  and  treat  him  adjustably,  and  I  told 
blm  I  thoiqibt  I  could.  Q.  Did  yon  teAl  him 
In  what  way  you  wanted  to  live?  A.  Ab  his 
wife.  That  Is  the  way  I  went  to  htm.  I  <Ud 
not  reeonslder  myself  to  have  any  huAand 
after  Lawson  left  me,  and  I  was  living  there 
from  hand  to  mouth,  and  I  wanted  a  husband, 
and  be  said  be  would  be  a  husband  to  me, 
and  I  said  as  I  was  a  woman  I  would  accom- 
plish to  be  his  wife,  and  I  went  with  blm."  On 
this  primitive,  {vepluvlal  agreement  they  lived 
together  for  many  years,  and  up  to  the  time 
of  Danlers  deaQL  But  after  abont  a  year  of 
their  o^bltatlon  there  was  an  unfortunate 
episode.  Lawson  Parker  turned  up  I  He  ap- 
peared at  Maggie's  new  home  In  quite  a  vio- 
lent humor,  and  proceeded  to  abuse  and  beat 
ber,  without  any  lnterf«ence  from  Daniel,  so 
that  Bhe  bad  him  arrested  and  put  under  bond 
to  keep  Qie  peac^  and  tiien  be  left  again,  and 
has  been  seen  no  more,  and  Daniel  and  Mag- 
gie oimtlnued  to  lire  tt^thor  for  10  years  or 
more,  until  Daniel  was  killed  by  tbe  railroad 
train.  We  cannot  hold  that  she  was  Daniel's 
wife.  In  this  case  the  precise  Issue  Joined 
and  tbe  only  Issue  tried  Is  whether  she  was 
bis  wife.  Since  she  claimed  as  such,  and 
since  this  Is  spedflcally  denied,  tbe  burden  Is 
at  her  to  show  tiie  legal  marital  relation. 
This  burden  dw  has  not  discharged.  By  her 
own  showing,  Lawson  Parker  was  alive  when 
she  commenced  ber  cohabitation  with  Daniel 
Blanks.  This,  therefore,  was  unlawful  when 
it  commenced,  and  continued  to  be  so.  No 
adjudication  amfllcte  with  our  conclnston  oa 
the  facts  of  the  case  before  us,  even  If  we 
heldr-whlch  we  do  not— that  the  arrangement 
with  Blanks,  as  detailed,  was  a  valid  common* 
law  marriage.  . 
Affirmed. 

(88  IIIBB.  SS2) 

TOUNG  T.  SAMJJT. 
<8npreme  Ooart  of  Mississippi.   Jan.  IL  1904.) 

COHDITIONAL  SALE-REPLEVIN— SVIDENCB— 
THIRD  PERSONS. 

1.  ^ongh  a  note  ^ven  by  H.  to  plaintiff  for 
a  borse,  Bteting  that  title  to  tlie  horse  is  to 
remain  in  plaintiff  till  the  horse  is  paid  for, 
does  not  describe  the  horse,  it  is  admissible  in 
replertD  for  the  horse  to  show  the  conditional 
saie,  other  evidence  being  admlssifale  to  show 
the,  Identity  of  the  horse. 


2.  Plaintiff,  having  made  a  conditioDal  sale 
of  a  horse  to  H„  may,  within  three  years  of 
the  delivety  to  H.,  condition  not  tutvina 
bera  complied  with,  recover  It  ot  one  haying  tt 
of  H.  without  notices 

Appeal  from  Circuit  Court,  Webst^  Coun- 
ty; W.  F.  Stevene,  Judge. 

Action  hy  D.  B.  Toung  against  M.  A.  Sal* 
ley.  Judgment  for  defendant.  Plaintiff  ap- 
peals. Reversed. 

Sam  Cook  and  Hill,  Slsson  A  Knox,  for 
appellant   A.  F.  Fox  and  Dunn  ft  Ooul^ 

for  Bppelle& 

CALHOOJf,  J.  Toong  brought  replevin  on 
March  12,  19(3,  against  Salley  for  "one  sor- 
rel blaze  face  mare,"  and,  as  a  witness  in 
his  own  behalf,  ofFered  the  following  paper: 

"Sixty  days  after  I  promise  to  pay  D.  B. 
Toung  $65.00  for  one  mare.  The  title  of  said 
mare  Is  to  remain  In  D.  B.  Young  until  paid  I 
for.  This  8  July  1002. 

Ml 

•fT.  J.  X  Harpw.** 

mark. 

To  the  Introduction  of  this  Bailey  objected 
on  the  sole  ground  of  the  Insufficiency  of  the 
description  of  the  mare,  and  the  court  sus- 
tained the  objection,  and  Young  excepted. 
Young  then  offered  to  prove  that  the  mare 
seized  In  the  possession  of  Bailey  under  the 
writ  of  replevin  was  the  Identical  mare  which 
was  the  subject  of  the  conditional  saie  to 
Harper  evidenced  by  the  paper,  hut  the  court 
sustained  objection  to  this  on  the  ground 
that,  "the  Instrument  Itself  being  void  he- 
cause  there  was  no  description  of  the  prop- 
erty In  controversy,  the  description  cannot 
be  supplied  by  parol  testimony."  Young  ex- 
cepted to  this  ruling,  and  then  offered  to 
prove  that  Salley  knew  the  "condition  of 
the  title  to  this  property  when  he  traded  for 
the  mare,"  and  objection  was  sostalned  to 
this,  and  exception  taken,  and  there  was  a 
peremptory  Instruction  for  Salley. 

The  doctrine  of  ambiguities  and  voldness 
for  uncertainty  of  description  has  no  perti- 
nency  to  this  case.  Young  had  the  right  to 
his  own  mare,  whether  found  In  the  hands 
of  Harper,  bis  conditional  vendee,  or  any  pur- 
chaser from  Harper,  with  or  without  notice 
of  the  reservation  of  title,  unless— as  Is  not 
the  case  here— possession  for  three  years  had 
set  the  statute  of  frauds  In  operation.  Ketch- 
um  V.  Brennan,  53  Miss.  607  ;  21  A.  &,  K. 
Enc.  of  Law  (ist  Ed.)  G53,  658;  Bra  me  &  Al- 
exander's Digest,  1048,  cl.  18;  Duke  v. 
Shacklefopd,  66  Miss.  552;  Gayden  v.  Tufts, 
68  Miss.  691,  10  South.  53.  The  decision 
must  be  precisely  as  It  should  he  If  Harper 
had  never  disposed  of  the  property  and  the 
controversy  was  between  Young  and  Harper. 
In  such  case,  surely,  Young  could  show,  as 
between  them,  that  he  sold  a  mare  to  Harper, 
and  delivered  the  particular  mare  bargained 
for,  and  took  the  paper  referred  to  In  order 
to  evidence  the  price  agreed  on  and  his  reser* 

Y  2.  8m  SalMb  VOL  «,  Cnt  Dig.  U  1378.  lUO. 


Digitized  by 


Google 


672 


85  SODTHEBN  BEPORTEB. 


ration  of  title  mitll  payment  made.  If  be 
conld  do  this  In  &  case  between  him  and 
Harper,  he  may,  under  the  aathoritleB  cited, 
do  M  in  a  case  against  a  purchaser  from 
Harper  wlUi  or  tvltbont  notice,  within  three 
years  from  the  time  of  delivery  of  the  prop- 
erty to  Harper.  If  Young  had  remained  In 
possession  of  the  property,  and  had  never  de- 
livered It,  and  Harper,  his  vendee,  had  sued 
Tonng  to  recover  it,  a  question  of  voldneas 
for  nncertalnty  of  description  might  arise.  It 
will  never  do  to  confuse  the  case  at  bar  with 
eases  of  purchasers  at  tax  sales  or  trustees' 
aales,  where  the  orif^nal  owner  has  never 
parted  with  possession.  The  burden  was  on 
Tonng  to  prove  that  the  mare  was  his,  that 
the  sale  was  conditional,  and  that  the  con- 
dition bad  not  been  compiled  with.  Ketchum 
T.  Brenuan,  63  Mlsa.  SOa  To  do  thla  be 
Bbonld  have  been  permitted  to  show  tbe  pa- 
per and  to  identify  the  mare  as  the  one  de- 
Uvered  under  it  As  to  the  doctrine  of  pur- 
chasers with  notice,  as  Salley  was  in  the 
case  at  bar.  even  If  he  bad  bought  at  a  sale 
under  a  trust  deed,  he  would  be  bound  as  to 
the  proper^  contracted  about  If  it  had  been 
delivered  to  tbe  trustee  by  the  owner.  Cow- 
den  V.  liockrldge,  60  Miss.  88S;  Kelly  v. 
Beld,  B7  Miss.  81,  92.  Delivery  by  the  owner 
and  acceptance  by  the  vendee  aaoertaln  Iden- 
tity in  the  case  before  us. 
Bevened  and  remanded. 


(tt  XlH.  «H} 

HARPBB  T.  8TATB. 
(Supreme  Oonrt  of  MlssisstppL  Jan.  11,  1904.) 

XURDBR—INSTRDCnONS— PRINCIPALS— AC- 
CESSORIES—EVlDBNCB—RBLfiVANGT. 

1.  In  a  proBecation  for  murder,  in  which  it 
appeared  uiat  the  fatal  shot  was  fired  by  an- 
other than  defendant,  and  there  was  do  evi- 
dence that  defendant  participated  lo  the  act 
of  killlDg,  an  Instruction  that,  if  the  defendant 
was  present  at  the  time  of  the  killine,  aiding 
and  abetting  tbe  person  who  fired  the  fatal 
shot,  then  defendant  was  guilty,  was  erroueouB 
tcr  failure  to  state  that  the  acts  of  defendant 
must  have  been  malidona  and  with  premedita- 
tion. 

2.  In  a  prosecation  fOr  murder,  an  instruc- 
tion that,  If  defendant  aided  or  abetted  or  en- 
couraged the  killing  b7  word  or  act  or  deed  or 
**ln  any  other  way,"  he  was  guilty,  was  errtme- 
ons  because  of  ue  use  of  the  phrase  '*in  any 
other  way.** 

3.  In  a  prosecution  for  murder.  In  which  It 
appeared  that  another  than  defendant  fired  the 
fatal  shot,  an  instruction  that  defendant  was 

Bilty  If  he  aided,  assisted,  or  encouraged  the 
ling  by  anytbiDg  said  or  done,  or  by  tuB  pres- 
ence, althoagb  he  did  not  fire  a  shot,  was  er- 
roneous, because  allowing  a  conviction  even 
though  the  person  who  fired  the  fatal  shot 
might  have  been  justified  In  so  doing. 

4.  In  a  prosecution  for  murder,  in  which  It 
appeared  tnat  another  than  defendant  did  the 
killing,  an  Instmctiou  that  defendant  waa  guilty 
If  he  was  present  with  a  design  to  encourage, 
Incite,  or  approve  of  such  killing,  was  errone- 
ous because  of  the  use  at  the  word  "approve." 

6.  Where  an  abstract  proposition  of  law  is 
incorrectly  announced  by  an  loatmction  in  a 
criminal  case,  and  the  same  or  similar  prepo- 
sitions are  thereafter  correctly  set  forth  In  othw 
Instrnctiona,  then  It,  taUng  the  instroetioBS  as  a 


whole,  the  court  can  see  that  no  harm  has  been 
done,  the  error  will  be  regarded  as  cored;  but, 
if  the  court  undertakes  to  make  a  concrete 
application  of  the  law  to  tbe  facts  of  the  case, 
instnicting  tbe  Jury  to  bring  in  a  stated  verdict 
if  they  believe  in  the  existence  of  such  facta, 
and  the  facts  stated  will  not  legally  sustain  the 
verdict  directed,  such  error  canuot  be  cured  by 
other  instructions. 

6.  Where  a  sufficient  number  of  InstructiouB 
liave  been  granted  for  defoidant  in  a  criminal 
case,  errors  assigned  on  appeal  as  to  tbe  z»> 
fusal  of  other  instructions  will  not  be  consid- 
ered mileas  it  appears  that  the  inry  was  not 
furnished  a  sufficient  guide  for  ue  premier  d» 
termination  of  the  case. 

7.  In  a  prosecution  for  murder  no  testimony 
should  be  admitted  which  does  not  shed  some 
light  upon  the  acts  of  defendant,  or  in  some 
way  tend  to  support  the  hypothesis  upon  which 
the  state  seeks  to  justify  his  conviction,  and 
which  does  not  constitute  admissions  ahoinng  a 

f;uilty  knowledge,  confessions  of  guilt,  or  dec> 
aratioDS  against  Interest 

8.  In  the  absence  of  affirmative  proof  show- 
ing participation  in  a  homicide,  testimony  as 
to  approval  thereof  snbsequent  to  its  commio* 
sion,  of  a  desire  to  conceal  the  crime  or  to 
shield  the  real  criminal,  la  incompetent  on  trial 
for  morder. 

9.  Under  an  indictment  as  a  prindpal  in  the 
crime  of  murder,  defendant  cannot  be  convicted 
as  an  accessoty  after  the  fact. 

10.  Where  defendant  in  a  prosecution  for  mur- 
der was  indicted  as  a  prindpal,  evidence  that 
after  deceased  was  shot  defendant  made  hypo- 
dermic injections  to  prevent  deceased  from 
malting  any  statement  about  the  UlUng  was 
Inadmissible. 

Appeal  from  Oircnlt  Court,  Perry  Oonn- 
ty;  J.  R,  Enochs,  Judj^. 

."To  be  officially  reported." 

J.  3.  Harper  was  convicted  of  murder,  and 
appeals.  Bevwsed. 

A.  J.  McLanrin,  N.  C.  Hill,  B.  W.  Shai^ 
brongh,  and  Shamum  ft  Street,  t«  AvgtA- 
lent  Wm.  WUUam^  Atty.  Oen«  fw  tbe 
State. 


TBULT.  J.  Appellant,  J.  J.  Harper,  was 
Indicted  jointly  vrlth  B.  T.  McOormick  Cor 
the  murder  of  one  William  B.  Lawrence. 
Severance  was  bad.  Appellant  placed  on 
trial,  convicted  of  murder,  appeals  to  this 
court,  and  assigns  89  causes  of  error.  Tbe 
theory  of  the  stato  was  tliat  appellant  with 
McCormlck.  jolntiy  partidpated  In  the  mur- 
der of  deceased.  Tbe  testimony  of  tbe  atoto 
witnesses  shows  that  upon  the  complaint  of 
certain  women  appellant  stated  that  he  would 
get  McCormlck,  and  arrest  ox  have  arrested 
the  deceased  for  some  real  or  supposed  viola- 
tion oi  the  law.  Three  shots  were  fired. 
Tbe  last  two  are  d^nitely  sliown  to  have 
beoi  fired  by  McOormlch,  and,  wldle  tbeie 
vras  no  eyewitness  to  the  first  shot  imme- 
diately thereafter  McCormlck  was  seen  with 
a  pistol  in  his  hand,  pointed  In  the  direction 
of  the  deceased,  and  as  thla  was  the  cmly 
weapon  in  reference  to  which  any  testlmtmy 
was  given,  it  a^iears  that  McOormick  was 
tbe  only  person  who  actually  fired  a  pistol; 
and  It  is  upon  tbls  theory  that  the  prosecu- 
tion proceeded.  Tlie  rdattve  portions  of 
the  partlefl,  Vnd  fiietar  actloiig  at  tbe  reiy 
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moment  of  the  flnt  iliot,  do  oot  appear  firom 
the  record.  When  the  flnt  eyewitneu  had 
her  attention  attracted  to  the  scene  of  the 
homicide,  the  first  shot  bad  already  been 
fired,  and  McCormlcIc  was  In  the  act  of  firing 
again,  while  the  deceased  was  either  falling 
to  the  ground  or  attempting  to  raise  himself 
from  the  groond,  and  appellant  was  stand- 
ing a  short  distance  from  McOormlck,  and 
some  steps  from  deceased,  with  no  weapon 
In  his  hands,  and,  so  far  as  the  witness 
coQid  see  or  hear,  in  no  way  participating 
In  the  tragedy.  The  record  dlsclosea  abso- 
Intely  no  snggestlon  or  Intimation  of  any 
motive  either  on  the  part  of  McCorinlck  or 
appellant  for  the  killing  of  Lawrence.  Mc- 
Gormlck  was  assistant  foreman  at  the  1  am- 
ber camp,  while  appellant  was  the  camp 
physician,  deceased  being  a  trantfent  la- 
borer. 

Under  this  state  of  facts  the  flrat  In- 
stracttoD  for  the  state  told  the  jury  that  If 
they  b^Ted  that  McGormlck  "shot  and 
killed"  deceased,  and  that  appellant  was 
present  at  the  time  of  the  killing  aiding  and 
abetting  McGoroilck  in  killing  deceased,  then 
appellant  vas  gnllty  as  charged.  The  er- 
ror in  this  Instruction  Is  glaring  and  man- 
ifest, and  it  la  almost  identical  terms  has 
been  Kpeatedly  condemned  by  this  covrt 
It  omits  all  mention  of  the  Intention,  malice, 
or  premeditation  of  McOfumick  In  killing 
deceased.  We  dte  only  a  few  of  the  mtse 
recent  cases  with  which  our  own  State  Re- 
ports abomd  condemning  the  taurtmctliHi  In 
question:  Kearney  t.  State,  68  Miss.  239, 
8  South.  282;  Honter  T.  State,  74  Miss.  51S, 
21  Sontfa.  806;  Jackson  t.  State.  79  Miss.  45, 
30  South.  89;  Lofton  T.  State,  79  Miss.  723. 
81  South.  420;  Woods  Stete,  81  Miss.  165, 
32  Sonth.  998;  Thames  t.  State  fMlss.)  85 
Soath.  171.  Under  the  terms  of  this  Instmc- 
tian,  whether  McConnlck  was  jnstlflable  In 
kllltng  Lawrence  on  the  plea  of  self-defense,  or 
whether  he  was  gnllty  ^ply  of  manslangli- 
tor  In  killing  because  It  was  done  In  heat  of 
passion.  In  either  event  the  inry  was  in- 
stmcted  that  If  McOorml<^  "shot  and  kUled." 
and  appellant  aided  or  abetted  therein,  that 
then,  withont  referoioe  to  the  guilt  of  Mc- 
Oormlck,  -  the  actual  slayer,  the  aK>ollant; 
tbe  alleged  participant,  was  gnllty  of  murder. 
Under  as  nndlspoted  facte  of  this  record,  In 
which  it  Is  not  d«iled  that  deceased  came 
to  Us  death  at  the  hands  of  McCormIck,  the 
effect  of  this  Instmctifm  was  te  say  that,  as 
tiiere  was  no  dispute  on  thte  pobit,  the  ^nry 
ahonid  convict  appellant  of  morder,  If  they 
believed  merely  that  he  was  present  at  the 
scene  of  the  killing  and  participated  therein. 
McOormlck  might  have  been  Justifiable,  yet 
appellant  was  to  be  convicted  of  mnrdar. 
McOormlck  might  have  been  gnllty  of  man- 
klanghtor,  yet  appellant  was  to  be  convicted 
of  murder.  The  acteal  slayer  might  not 
haiTe  violated  the  law,  yet  fhe  Jury  was  In- 
strocted  to  convict  the  l^standor  If  he  aided, 
abetted,  or  participated  In  the  killing.  A 


gnllty  accessory  presupposes  a  gnllly  prin- 
cipal. 

Having  thus,  by  the  first  instruction  for 
the  stete,  limited  the  consideration  by  the 
Jury  to  the  single  fact  of  whether  the  ap- 
pellant was  present  at  the  scene  of  the  kill- 
ing, aiding  and  abetting  therein,  the  court, 
by  the  second  instruction  for  the  stete,  told 
the  Jury  that  if  appellant  "aided  or  abetted 
or  encouraged  such  murder  by  word  or  act 
or  deed  or  in  any  other  way."  that  they  (the 
Jury)  were  to  find  appellant  guilty  as  char- 
ged. This  instruction  is,  in  our  Judgment, 
based  upon  a  totel  mlaconc^tlon  of  the  true 
legal  principle.  It  is  well  settled  that  one 
who  la  present  with  an  avowed  Intention  to 
aid  Is  a  participant  in  a  homicide,  or  one 
who,  though  not  present,  counsels  a  homi- 
cide, is  an  accessory  before  the  fact,  end 
therefore,  under  our  law,  deemed  and  con- 
sidered a  prlndpal.  Hodsett  v.  Stete,  40 
Miss.  022;  Unger  v.  Stete,  42  Miss.  642.  But 
the  Instmctlon  now  under  consideration  is 
an  unwarranted  extension  of  this  rule.  It 
does  not  stete  that  aK>cllant  was  present  at 
the  scene  of  the  bomldde;  therefore  he 
conld  not  be,  under  this  inatmction,  convict- 
ed as  a  participant  upon  tltat  theory  alone. 
It  stetos  that,  If  he  aided  or  abetted  or  en- 
couraged such  murder  by  "word  or  act  or 
deed  or  In  any  other  way,"  then  he  was 
guilty  of  murder.  In  this  connection^  upon 
what  legal  principle  was  the  expression  'In 
any  other  way"  warranted?  If  one  is  not 
presokt  at  the  scene  of  the  homicide,  and 
has  not  aided,  abetted,  or  encouraged  the 
slayer  by  act  or  word  or  deed.  In  what  other 
way  can  he  be  held  to  be  an  accessory? 
For  what  other  act  can  It  be  said  that  he  in 
any  way  participated  in  the  homicide?  It 
Sm  undoubtedly  true  tha^  to  convict  a  per- 
son as  an  accessory  b^ore  the  fact,  one  of 
two  things  must  exist:  he  must  either  be 
present  with  the  intention  to  aid  or  assist  In 
the  kllUng.  or,  though  not  present,  must 
counsel,  jnocnre,  <nr  command  the  killing. 
The  second  instruction  glvw  for  the  stete 
does  not  meet  this  requirement 

A  strikingly  clear  and  accurate  stetement 
of  the  role  Is  found  In  that  very  valuable 
work,  McOlaln  on  Criminal  Law,  c.  15,  1 194. 
as  followB:  "Some  degree  of  participation  In 
Hie  criminal  act  must  be  shown  in  order  to 
establish  any  criminal  liability.  Proof  that 
one  has  stood  by  at  the  commission  of  a 
crime  withont  taking  any  steps  to  prevent  It 
does  not  alone  Indicate  such  partitdpatlon  or 
combination  In  tbe  wrong  done  as  to  show 
criminal  liaUUtft  although  he*  approves  of 
the  act.  Even  tiie  fact  of  previous  fcnowl- 
e^  that  a  felony  was  Intended  irlU  not  ren- 
der <me  who  has  concoiled  audi  knowledge 
and  Is  presMit  at  the  commission  of  the  of- 
fense a  party  thereto.**  See,  also,  9  Am.  & 
Eng.  Enc.  ct  Law,  p,  675;  2  Thompson. 
Trials,  fi  2216. 

The  fifth  Instruction  for  tbe  stete  Is  also 
manifestly  emmeons.   By  It  the  Jury  was 
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told  QiMtt  In  ordnr  p>  murant  tbem  In  find- 
ing appellant  gnll^  o£  the  murder  of  Lai^ 
rence.  It  la  not  neceaaarsF  to  prove  a  oon- 
Bplracy  1>etween  appellant  and  McGormlck. 
to  kill  Lawrence  or  to  do  any  violence  to 
hSm'*-;  tbat  It  la  not  neceaaary  to  prove  that 
Harper  fired  a  ibot  at  Lawrence,  or  told  Mc- 
Oormick  to  shoot  t>awrence;  bat  tbat  the 
Jnty  oDsht  to  convict  Harper  of  morder  If 
they  believed  that  Lawrence  waa  killed,  and 
tlut  Harper  "aided,  aaslated,  or  encouraged 
anidt  killing  by  anything  aald  or  done  by  hla 
presence  for  that  purpose  or  In  aiQr  other 
way."  Thia  Inatmctlon  not  mily  falls  with- 
in tin  condemnatlm  of  the  principle  an- 
nounced In  the  consideration  of  the  preced- 
ing instmctlon,  bnt  it  goea  still  further.  The 
legal  effect  of  this  Instruction  was  to  say  to 
the  Jury  that,  thoogh  Harper  and  McCor- 
mlck  approached  lAwrence  uptm  a  lawful 
mlaskm,  with  no  Intttitloa  of  doing  any  vlo- 
Imce  to  bis  person,  and  tbat  thoeafter,  if 
for  any  reason,  upon  any  provocation,  ICc- 
Cormick  killed  Lawrence,  and  that  Harper 
eacoun^^ed  soch  killing  by  his  presence  or 
In  any  other  way,  then,  without  any  refer- 
ence to  the  guilt  of  McCormick.  the  Jury 
should  eonvfct  the  appellant  of  murder.  An- 
other error  In  the  Instmctton  Is  that  it  la  not 
based  npon  any  evidence  disclosed  by  this 
record.  Thwe  Is  flbsolntely  no  testimony  on 
the  part  of  the  state  iffovlng  that  Harper,  at 
the  scene  of  the  homldde,  either  said  or  did 
anything  allowing  any  participation  In  the 
Ulllug  of  Lawrence.  It  la  dearly  not  tiie 
law  that  a  1)]^tander,  or  one  who  goes  with 
another  iq;»on  a  lawful  mlssioti,  or  at  least 
without  any  criminal  intent  on  his  part,  can 
be  hdd  guilty  of  murder  without  affirmative 
proof  ftt  some  word  of  encouragement  spoken 
or  overt  act  committed  on  bis  part,  evincing 
a  design  to  participate  in  the  killing.  State 
V.  Hlckam.  96Ma822,8S.W.  262.6Am. 
St  Bep.  M;  Owens  v.  States  80  Miss.  UO;  82 
South.  102. 

The  sixth  Inatmctlon  for  the  state  inform- 
ed the  Jury  that  It  was  their  duty  to  find  ap- 
pelant gnllty  as  charged  if  they  believed  blp- 
pdlant  was  present  "with  the  design  to  give 
aasistance^  if  necessary,  to  UcCormlck,  when 
be  killed  Lawrence,  or  was  present  with  a 
design  to  encourage,  Incite,  or  approve  of 
such  killing  of  Lawrence."  The  errors  in  this 
Instmction  are  many  and  apparent  It  char- 
ged the  Jury  to  convict  appellant  of  mnr- 
der  if  they  believed  he  was  present  with  the 
d«lgn  to  approve  of  the  killing  of  Lawrence 
by  McOormlck,  whether  such  killing  on  the 
part  of  Mc<3omilck  was  or  was  not  itself 
murder.  We  are  not  unmindful  of  the  fact 
that  the  courts  have  occasionally  employed 
the  term  "hppn-wf*  in  similar  cases,  but  the 
sounder  reasoning  unquallfledly  condemns 
Its  use  In  this  connectlim.  The  very  ex- 
pression "approve"  convesrs  the  obvious 
meaning  of  a  deed  already  accomplished,  and 
one  committed  by  another  party.  One  who 
tacitly  approves  of  or  silently  consents  to  the 


killing  of  any  pwsoo  cannot;  under  any  rule 
of  law.  be  held  to  have  aided  ot  abetted  in 
such  Ulliiw.  The  errw  In  the  instructlra  be- 
comes only  the  more  vldous  when  It  Is  noted 
that  the  killing,  for  the  approval  of  which 
the  bystander  is  to  Iw  condemned,  la  not,  by 
the  terms  of  the  instructfon,  necessarily  a 
crime  at  all.  Would  a  conservative  peaceful 
dtizen,  who,  in  the  discharge  of  some  duty, 
or  up(m  some  lawful  mission,  goes  with  an^ 
other  In  search  vt  a  third  person,  with  no 
intenti(m  on  his  part  to  commit  any  crimes 
or  to  do  any  violence  to  auch  third  pmcm. 
and  a  sudden  altracatiw  arises,  In  which. 
Justifiably  w  not,  his  companlim  klUs  flie 
party  whom  they  are  seetOnft  if  be  a^iove 
of  such  killing,  be  guilty  of  murder?  The 
question  answers  itself  in  the  negative. 
"One  may  rejoice  over  a  murder  after  its 
commission  without  toe  that  tielng  crlm* 
inally  liable.**  Cooper  v,  Johnson,  81  Mo. 
48S;  Cabbell  State,  46  Ala.  196.  In  True 
V.  Commmwealth.  90  Ky.  653,  14  8.  W.  684 
—4  murder  case.  In  its  salient  facts  stnicing- 
ly  similar  to  the  case  at  bar— the  court  aays: 
"The  words  'encourage,  aid,  or  abet'  mean 
or  Imply  the  will  of  a  person  baa  otmtribnted 
to  the  act  actually  cmnmlfted  by  anothw, 
and  fully  and  accuratdy  describe  an  acces- 
sory before  the  fact,  if  he  is  too  far  away 
to  aid  in  the  felonious  act,  or  a  prindpal  in 
it  if  near  enough  to  aid.  And  so  the  words 
'counsel,  advise,  or  assist*  may  be,  and  fre- 
quently are,  used  to  describe  the  offense  of 
a  p^son  who,  not  actually  di^ng  the  felo- 
nious act  by  his  will  contributes  to  or  pro- 
cures it  done,  and  thereby  becomes  a  prin- 
dpal or  accesscoy,  acoMrding  to  the  situation 
he  may  be  In  at  the  time.  But  the  words 
'approve  of*  and  'consent  to*  do  not  rtngly 
or  combined,  ezprcas  the  idea  of  willful  con- 
tribution to  or  procurement  ct  a  felonious 
act  which  Is  necessary  to  constitute  guilt; 
for  a  person  may  be  present  and  heartily  ap> 
prove  of  an  act  after  It  la  done,  without  be- 
ing at  all  willing  to  or  capable  of  aiding,  ad- 
vising, or  procuring  It  done,  especially  if  It 
be  felonious ;  or  he  may  consent  In  the  sense 
of  offering  no  resistance  to  commission  of  It 
without  the  slightest  contrlbuti<m  to  it  by  fats 
own  will.  It  seems  to  us  the  Instruction 
must  have  been  necessarily  misleading,  and 
therefore  prejudicial  to  the  substantial  rights 
of  the  defendant" 

The  Attorney  General,  in  his  forceful  ires- 
entation  of  the  cause  of  the  state,  uiges 
that  even  If  it  be  conceded  tbat  the  Instruc- 
tions for  the  state  above  referred  to  are  er- 
roneous, still  the  Judgment  should  not  on 
that  account  alone  be  reversed,  for  the  rea- 
son tbat  the  numerous  Instructions  granted 
for  the  appdlant  ccMrrectly  announce  the 
propoeltlons  of  law  applicable  to  the  issues 
Involved.  Considerable  confusion  has  crept 
into  the  decisions  of  the  various  courts  on  the 
question  as  to  what  extent  errors  In  instruc- 
tions given  for  me  side  can  be  corrected  by 
the  tnstZDCtiona,  pnq^eriy  drawn,  granted  to 
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ttw  other.  The  tnw  rale,  as  ««  apprehend. 
i»  this:  Where  an  abstract  proposition  at 
law  la  Incorrectly  announced  by  an  Instrnc- 
tlon,  and  the  same  or  similar  propositions  ot 
law  are  thereafter  correctly  set  forth  In  other 
instmctlon*  In  the  cause,  then  U,  taking  the 
Inetractions  on  both  aide*  at  a  whole,  the 
conrt  can  safely  affirm  that  no  harm  haa  been 
done  to  dther  aide,  and  that  ttie  right  result 
has  been  reached,  the  verdict  of  the  jory 
will  not,  In  aneh  case*,  be  dlatorfoed.  Bkates 
State,  64  BUsa.  044,  1  BoDth.  848.  60  Am. 
Rep.  TO.  But  wbervk  as  In  the  instant  ease, 
Om  conrt  nndertakes  to  eiMata  certain  facts, 
and.  making  a  concrete  application  of  the 
lav  to  ancb  facts,  Instmcti  the  Jnry  to  hrios 
In  •  stated  verdict  tf  tbey  beUero  In  their 
existence,  and  the  facts  ttineln  stated  will 
not  legally  mataln  the  vecdlet  dlrectad,  sDCb 
error  cannot  be  cored  by  other  Instractions; 
tbe  reason  for  the  dlffoence  being  Oiat  In 
tile  first  Instance  it  Is  abnply  an  erronaons 
atatonent  of  a  legal  i^ndple,  which  may  or 
may  not  mislead  tbe  jnry,  according  to  the 
varytng  dreiunstancea  at  canses,  but  In  the 
latter  inBtasea^  when  a  wdfct  Is  dlncted 
to  b»  based  vpon  tSw  facts  stated  bt  tbe  In- 
atmctlon.  other  InstractionB  embodying  other 
and  dlffwnit  statements  of  Acts  and  author- 
ising verdicts  to  be  predicated  ttaareon.  do 
not  modify  the  erroneous  Instruction,  but 
simply  conflict  ttiflrewltb.  l^^  an  eno- 
neoos  instroetiaii,  a  Jury  be  charged  to  con- 
Tlct  If  tbey  beltere  certain  fticts  to  exist,  and 
by  uotba  instruction  the  Jury  be  told  that 
tbey  sboold  acqnit  unless  they  bdleve  that 
certain  otbw  facts  also  exist,  these  instmc- 
tlons  do  not  modify,  but  contradict,  each 
other.  The  one  Is  not  expbuiatory  of  tbe  oth- 
er, bat  In  conflict  tberewltb.  In  such  a  state 
ot  case  ttie  )nry  Is  left  without  any  snre  ot 
certain  golde  to  ctmdnct  titem  to  the  proper 
oondnston.  Hawthorne  State,  M  Jlifla. 
T78;  Oomns  t.  Sbite.  71  Ulss.  601,  U  South. 
42;  Josephine  v.  State,  89  Miss.  647;  Owens 
T.  State.  80  Mlsa.  489, 82  Booth.  1S2. 

Tbe  conrt  gave  for  tbe  defendant  84  skiU- 
fully  drawn  instructions.  In  which  the  theory 
o£  the  defense  was  fully  set  out.  Under 
tUa  state  of  facts  we  do  not  deem  It  neces- 
sary to  oon^der  critically  tbe  action  of  the 
court  In  modifying  three  other  Instructions 
or  In  tefnslng  ^bt,  whleb  were  also  asked. 
The  rule  is  stated  In  Kabiy  State,  71  Kiss. 
716,  14  South.  267,  that,  where  a  sufficient 
mnnbCT  of  Instructions  bsve  been  granted 
for  tbe  defendant,  errors  assigned  as  to  the 
refusal  of  certain  other  Instructions  would 
not  be  considered  **unless  ft  shall  appear 
tbat  tbe  Jnry  was  not  fnralahed  a  sufficient 
gnlde  for  their  lumper  determination  at  the 
cssek**  In  the  case  at  bar  tiie  aide  ot  the 
defendant  was  most  fully,  dearly,  and  forel- 
bty  presented  In  all  Its  varying  phases  1^ 
tbe  Instructions  which  woe  granted  In  his 
behalf.  It  Is  true  that  Instruction  Vo.  40 
•bonld  have  been  granted  aa  asked,  Inasmuch 
as  fbe  court  had  granted  buti'actlon  No.  6 


fbr  the  state,  but,  as  hereinbefore  shown, 
the  action  ot  the  conrt  in  granUng  the  sixth 
Instractlon  for  the  state  was  error,  and, 
as  that  Instruction  will  not  be  glvoi  In  Its 
present  shape  iq>on  another  trial  hereof,  n^ 
ther  should  an  Instruction  containing  tbe  «»- 
verse  of  the  proposition  be  granted  for  the 
defendant 

The  assign meuts  of  error  based  on  several 
eauaes  stated  in  the  motion  tor  a  new  trial 
and  the  motion  In  tbe  arrest  of  Judgment 
Cannot,  .In  tbe  nature  of  things,  occur  up<« 
another  trial  ot  this  caoae.  It  Is  not  neces- 
sary, tbmtore,  ftr  os  to  cmislder  or  decide 
them.  Uany  other  assignments  are  based 
upon  the  rallngs  of  the  trial  court  in  admit- 
ting testimony  ot  tbe  acts,  ctmduct,  and  deo- 
laratlons  of  the  appellant  after  the  homl- 
dda  was  committed,  ^thout  deciding  each 
aaslgnment  of  error  as  spedflcally  stated, 
we  will  content  ourselves  with  announdng 
tbe  rules  whldi  should  govern  trial  eoiuts  tn 
the  admission  of  such  testimony.  In  etmsKT- 
ering  tbe  Instant  case.  It  should  be  noted  that 
the  entire  prosecution  la  based  upm  Ilia 
hypothesis  that  the  appellant  was  presost  at 
the  scene  of  tbe  homicide,  either  as  a  partlcl- 
pant  therein  or  as  an  accessory  before  the 
fact;  and  therefore  equally  guilty  wltb  his 
principal.  Looking  at  tbe  case  frmn  this 
p4rint  oi  view,  only  sncb  testimony  ot  tbe  eon- 
doe^  acts,  or  tbe  deeUuatlons  of  the  appel- 
lant should  be  admitted  to  the  Jury  as  poe- 
setses  probative  force,  or  which  tends  to 
throw  light  opoo  the  homicide,  or  show  some 
motive  on  the  part  of  appellant  for  bis  al- 
leged participation  In  tbe  homlcld&  It 
sbould  be  bora*  In  mind  that  <mly  relevant 
testimony  sbonid  ever  be  tj  the  trial  court 
snbmttted  to  tbe  consideration  of  tbe  Jury.  It 
Is  Cor  the  Judge  to  say  what  testimony  Is  iel» 
vant  and  competent,  and  for  tbe  Jury  to  d^ 
dde  what  weight  shall  be.  given  to  the  tes- 
timony. As  the  Jury  Is  wltbont  anthorily 
to  arbitrarily  disregard  any  testimony  admits 
ted  by  the  court,  the  mere  Act  of  the  aa> 
mission  Is  liable  to  Influence  a  Jury  to  give 
some  weli^t  to  all  testimony,  for  th^  may 
well  icasmi  that,  It  tbe  testimony  bad  not 
booi  competent,  it  would  not  have  hem  by 
the  oonrt  submitted  to  them.  Thus,  wb«e  a 
great  masa  of  incompetent  and  Irrelevant  tes- 
timony Is  admitted  over  tbe  objection  of  the 
defendant,  his  ease  may  be  seriously  preju- 
diced tn  the  minds  of  the  Jury.  In  Shaw  v. 
State,  79  Miss.  28.  80  South.  42,  It  Is  said. 
•«Nfme  but  matwlal  facte  should  be  permit- 
ted to  go  to  the  Jury,  and  they  are  not 
to  be  required  to  discuss  the  materiality  ot 
the  testimony.**  And  the  same  rule  is  to 
be  deduced  from  tbe  opinion  of  the  court  In 
the  case  of  Story  v.  Static  68  Miss.  627,  10 
South.  47.  Wharton's  Orimlnal  Evidence 
states  the  rule  tbns:  *Tt  a  person  Is  oa  trial 
tor  the  hmnldde,  thm  againat  him  are  ad- 
missible all  facte  tbat  sustain  any  hypothesis 
which  inutUes  his  guilt  When  it  Is  bis  turn 
todevelop  bis  defense^  then  any  tects  am  ad- 


Digitized  by 


Google 


676 


35  SOUTHERN  BBPOKEIES. 


(Miss. 


mlsBlble  that  would  snstaln  the  IiypotheslB  ot 
bis  innocence.  All  facts  that  go  either  to 
sustain  or  Impeach  an  hypothesis  logically 
pertln«it  are  admissible,  but  no  fact  la  rele- 
vant which  does  not  make  mote  m  less  prob- 
able such  bypotbeslB."  Chapter  %  {}  23.  24. 
The  trne  rule,  then.  In  the  case  at  bar,  Is 
this:  The  hypothesis  of  the  state  being  that 
the  appellant  Is  guilty  by  reason  of  his  par* 
ticlpatlon  in  the  shooting  by  McOonnlclc  of 
Lawrence,  no  testimony  should  be  admitted 
which  does  not  shed  some  light  npcm  the 
acts  of  appellant,  or  In  some  way  tend  to 
support  the  hypoUiesis  upon  whi<di  the  state 
seeks  to  Justify  bis  conviction.  Applying  this 
teat  And  without  passing  In  detail  upon  the 
numerous  obJecUrau  disclosed  by  this  record, 
it  appears  manifest  that  the  testimony  la 
reference  to  tb9  Act  that  the  wounded  man 
was  conveyed  to  a  particular  house  was  inad- 
missible, because  Irrelevant  The  manner 
in  which  the  remains  were  dressed,  and  the 
tnrthor  tect  that  some  hours  after  death  one 
eye  ms  sunken*  with  blood  oo^ng  there- 
fmn,  were  not  admlsdble^  because  appet- 
hmfa  connection  tterewitb  was  not  deady 
shown,  even  If  such  testimony  be  otherwise 
competent  The  many  statements  as  to  the 
Ulness  or  In].uxles  of  Lawrmce,  attributed  to 
appellant;  made  after  the  wounds  had  bera 
examined  in  the  presence  ot  appellant  the 
Justice  of  the  peace,  and  other  witnesses, 
and  by  which  be  evidoitiy  sought  to  dis- 
courage ot  evade  ell  Inquiries  inspired  by 
morbid  curiosity  as  to  the  condition  of  the 
wounded  man,  are  clearly  of  no  affirmative 
probative  forc^  and  **8ustala  no  hypothesis 
wUcb  implies  Us  guilt"  Th^  are  not  ad- 
missions showing  a  guilty  knowledge,  tb^ 
are  not  confessions  of  guilt,  they  are  not  dec- 
larations against  interest  and  hence  are  in- 
competent Olllum  V.  State,  08  Hiss.  647; 
Obism  V.  Sbite,  70  Miss.  742,  12  South.  852; 
Owens  T.  State,  supra;  Blown  v.  State^  78 
Hiss.  688,  29  South.  519,  84  Am.  St  Bep. 
041. 

In  the  absence  ot  affirmative  proof  staow^ 
ing  particU»atIon  in  a  homldde,  testimony  as 
to  approval  thereof,  subsequent  to  Its  coni- 
mluion,  of  a  desire  to  conceal  the  crime  or 
to  shield  the  real  criminal.  Is  incompetent  on 
a  trial  for  murdor.  Appellant  was  Indicted 
and  is  soui^t  to  be  convicted  as  a  participant 
in,  an  accesstwy  before  the  ^ct  to,  the 
killing.  He  cannot  under  this  Indictment 
be  convicted  as  an  accessory  after  the  tect 
People  V.  Oampbell,  40  OaL  129;  Pe<^le 
Keefer  (Cal.)  3  Pac.  818.  Therefore,  stated 
moat  strongly  against  blm.  and  assuming 
that  the  hypodermic  Injectlws  were  made 
with  a  view  of  preventing  the  wounded  man 
from  making  any  statement  of  the  drcuni' 
stances  attmdant  upon  tbe  homldde,  this 
did  not  render  his  cmduct  in  this  connection 
relevant  to  the  issue  Involved  in  this  trial. 
If  true,  these  fiicta  ^d  to  show  tint  ap> 
pdlant  was  gulltr  only  as  an  accessory  after 
the  fiict  White  v.  People^  81  111.  888.  The 


legal  presumption  of  lnnoc«ice  protects  the 
appellant  from  any  inferences  being  drawn 
from  an  act  Innocent  In  itself,  in  an  effort 
to  establish  bis  guilt;  and  the  record  no- 
where contains  any  evidence  to  Justify  the 
Jury  in  reaching  the  conclusloQ  that  Harper 
did  more  in  his  ministratiouB  to  the  wound- 
ed  man  than  his  medical  science  dlcteted. 
The  trial  court  la  rulli«  upon  questions  ot 
this  kind,  should  see  that  the  appellant  U 
convicted,  sltould  be  so  only  upon  testimony 
competent  and  relevant.'  EUs  causa  should 
not  be  weighted  down  with  a  great  mass  of 
"trifles  light  as  alt"  innocent  In  themselves, 
but  which  being;  by  the  ruling  of  the  court 
admitted  on  the  part  of  the  state  and  oreir 
the  objection  of  the  defendant  are  liable  to 
be  cm^dned  by  the  untrained  mind  of  the 
avwage  Juror,  be  he  ever  so  flUr  and  con- 
scientious, as  gravtiy  Incriminating  dream- 
stances. 
Bevnaed  and  ramanded. 


01  Mtm.  M) 
STBTBNSON  et  aL  v.  BBNABDET  et  aL 

(Sapretne  Coart  of  MlBdssippl.  Jan.  11,  1904.) 

ANTENUPTIAL  CONTRACT-CONSTRDCTION— 
RKICISSION. 

1.  An  antenaptlal  contract  between  haaband 
and  wife  as  to  her  property  Is  resdDdable  at 
tfaelr  joint  pleaanre,  and  is  rescinded  pro  taato 
hj  their  joint  conveyance  of  part  of  the  prop- 
erty, 

2.  An  anteDuptial  contract  between  M.  and 
0.  recited  that  it  being  deeired  to  secore  to 
H.  the  full  control  ot  ha  property  for  life,  and 
the  right  to  dispose  of  it  according  to  her  pleae- 
nre,  so  that  it  should  descend  to  snch  children 
as  she  should  have  at  her  death,  therefore  it 
was  agreed  that  she  should  hold  her  property 
as  ff  idie  were  to  remain  single,  and  that  at 
her  death,  all  the  property  of  which  she  ^oold 
be  adsed  and  possessed  uonld  descend  to  the 
<^ldren  she  should  then  have^  according  to 
her  will  and  pleasure.  Bttd,  that  she  could  in- 
cumber or  aeu  the  property,  and  any  moalning 
at  her  death  was  nibject  to  her  debts. 

Appeal  from  Ohancwy  Court  Alconi  Coun- 
ty; H.  L.  Mnldrow,  Chancellor. 

Suit  by  Blrs.  Walter  BteraHon  and  oOurs 
against  O.  A.  C.  Boiardet  and  others.  De- 
murrer to  the  bill  was  sustained,  and  coo- 
plalnanfcs  appeal.  Affirmed. 

F.  D.  Young,  for  appellants.  Boone  &  Ca^ 
lee  and  W.  J.  Lamb,  for  appellees. 

CALHOON,  J.  0.  A.  C.  Renardet  and  Mar- 
garet Benardet  wa»  husband  and  wife;  and 
the  only  issue  of  that  marriage  is  Eugenie^ 
now  the  aivellftnt  Mrs.  Walter  StevewMi. 
They  w^  divorced  November  18,  1871,  and 
remarried  May  24,  1876,  and  the  other  two 
appellanto,  Joe^h  and  Charles  Booardet  were 
the  only  chlldrra  ot  the  sec<»d  marriage. 
On  tbe  day  of  the  second  marriage  they  Joined 
In  a  preniqptlal  contract  duly  recorded,  in 
which  It  Is  recited  In  the  outset,  under  a 

?  I.  See  BnslMUia  ud  WU^  voL  at  Cent.  DH.  U 
IM.  197. 
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"whereaB,**  that  the  desire  was  by  It  "to 
cure  to  Margaret  Renardet  racli  setUemrat  of 
property  as  they  hare  agreed  upon."  It  pro- 
ceeds to  show  aoder  a  "whereas"  that  Mar- 
garet had  considerable  prop&cty,  and  that  C. 
A.  C.  Renardet  had  none,  and  then  seta  f<»*th 
(Italics  ours)  that:  "It  being  desired  by  them 
to  «0our«  to  said  Margaret  the  full  control  and 
management  of  all  the  property  which  she 
now  ovmt  and  which  may  henafter  be  accn- 
mulated,  purchased  or  In  any  way  acquired 
by  her  and  the  said  C.  A.  C.  Benardet  Jointly 
ditring  the  lifetime  of  taid  Margaret,  and  to 
taoure  to  her  the  right  to  make  diipotition  of 
the  tame  oocording  to  her  iciU  and  pteature, 
BO  that  said  proper^  thaU  descend  to  ho:  said 
child  (Engenle)  or  to  said  child  and  to  such 
olAer  ohildron  as  slie  Shall  then  have  at  her 
i^ath,  now  therefore  it  Is  agreed  that  the  said 
Margaret  Renardet,  etter  aald  contemplated 
marriage,  is  to  hold  all  of  the  property  wbOch 
ibe  WHO  otone  im  her  omt  right  a$  ahtolvteljf 
CI  if  ehe  were  te  remain  ektgle  and  unmarried, 
and  the  said  O.  A.  G.  Boiardet  hereby  oon* 
veya  and  relinquishes  all  right,  title  or  inter- 
est in  the  same  which  he  might  otherwise  ao> 
qnlre  by  said  contemplated  marriage.  And 
it  Ifl  further  agreed  and  Intended  tiiat  Oie  said 
lCargare^«ftoJI  own  and  oontrtd  ami  he  eeoured 
In  the  fuU  right,  title  and  interest  in  aU  the 
property  whioh  ehaU  he  aoeumnlated  or  in  any 
wap  aoqnired  hp  her  «r  hp  her  and  the  eaid 
0.  A.  O.  Renard«t,hy  their  Joint  efforts  and 
Industry  after  said  contemplated  marriage  la 
consummated  to  the  fame  emtmt  as  If  she 
were  to  remain  nnmanied.  th»  said  O.  A.  C 
Benardet  hereby  rellnqulahlng  all  right,  title 
or  interest  In  the  same  which  be  might  other* 
wise, acquire  by  aald  oontsmplated  marriage: 
and  it  la  further  agreed  that,  at  the  time  of 
the  death  of  the  eaU  Umrgaret,  aU  the  prop- 
er^ Qt  which  she  shall  «ftei»  he  eeited  and  pot- 
tetted  Shall  deteend  to  ha  daughter,  Bugenle^ 
or  to  fa«  said  danghts  Eugenie  and  such 
other  children  as  she  may  then  have  aooord- 
ing  to  the  wia  and  fieaaare  at  the  mid  Mar- 
gareL"  Margaret  died  In  October,  1891.  The 
bill  In  this  eaas  is  filed  by  her  three  children 
against  appelleei^  who  dalm  title  tmder  h«r; 
and  the  record  legal  title  to  all,  the  property 
was  in  her  name  when  she  died,  ocept  that 
as  to  nearly  all  of  it  ahe  and  her  husband  had 
pot  tiie  legal  tltte  in  a  trustee  In  a  deed  of 
trust  to  secure  a  loan  she  had  negotiated,  and 
under  conveyances  under  which  trust  deed 
nearly  all  the  ^pellees  claim.  The  only 
ground  on  which  the  claimants  rest  Is  that 
the  antenuptial  contract  was  a  trust  for  them, 
and  was  unaffected  by  any  conveyance  made 
by  d  A.  O.  Bourdet  and  Maq;aret,  hla  wife, 
86  80.-87 


after  tenancy  by  the  curtesy  was  aboUdwd, 
and  unaffected  by  any  sale  by  a  commissioner 
In  chancer  to  pay  Margaret's  debts  after  her 
death.  The  case  is  before  us  on  an  appeal 
from  a  decree  sustaining  a  demurrer  to  their 
bill  to  ranove  clouds  from  the  alleged  title. 

As  to  such  of  the  aiqpelleM  as  claim  title 
under  the  trust  deed  «cecuted  by  Mr.  and 
Mrs.  Benardet,  there  seems  little  dlfflcnlty. 
The  antenuptial  contnuit  was  like  any  otha 
contract  It  was  between  the  parties  to  It 
Its  consldtfatlon  was  between  them,  moving 
from  each  to  the  other,  and,  subject  to  their 
Joint  control,  resdndable,  In  whole  or  in  part, 
at  thdr  Joint  pleasure,  and  a  conveyance  of 
any  part  aC  the  subject  of  it  after  the  Oode 
of  1880,  mandpatlng  married  women.  In  fee 
simple  by  both,  was  a  rescission  pro  tanto. 
In  this  the  case  is  widely  difleroit  bom  a 
case  where  but  one  had  courted,  w  where. 
a  third  party  had  created  a  trust  for  the  Issue 
of  the  mairlage.  and  was  dead,  or  did  not 
Join  In  the  ccmveyance.  But  this  marriage 
contract  must  be  interpreted,  because  of  the 
attitude  of  such  of  the  ai^lees  as  do  not 
clatan  pursuant  to  the  Joint  trust  deed.  After 
the  death  of  Mrs.  Benardet  bar  children  may 
set  up  their  rights,  if  any  they  may  have  un- 
der that  contract,  to  any  property  not  dis- 
posed ot  by  the  Joint  act  ttf  the  two  parties 
to  it  or  by  sale  under  decree  for  her  debts. 
It  Is  a  rule  universal  that  prenuptlal  otmtracts 
are  to  be  construed  liberally  In  favor  of  the 
wife  In  determining  the  estate  designed  to 
be  settled  on  her,  and  the  rights  and  powers 
Intended  to  be  confwred  on  her.  2  Beach, 
Modem  Law  of  Contracts,  I  1299.  In  this 
case  there  is  owtalnly  no  declaration  of  any 
express  trust,  and,  if  any  be  Im^led,  the  im- 
pllcatkm  must  be  clear  to  divest  the  wife  of 
the  absolute  dominion  she  had  as  an  unmar- 
ried vroman  over  ber  own  property.  The  pre- 
amblea,  "desires,'*  pretecea,  and  "whereases^ 
are  of  value  In  Interpretation  only  where  the 
actual  gist  of  the  agramient  Is  of  such  doubt- 
ful purport  as  to  admit  of  two  constnictlona. 
This  Ib  not  the  case  in  this  record.  The  ac- 
tual agreement  here,  ft^lowlng  the  words, 
"now,  therefore.  It  Is  agreed,"  unmistakably 
Show  that  the  wife  was  to  hold  and  own  the 
property  abstrfutely  as  If  she  continued  to  be 
feme  sole,  and  that  what  she  died  possessed 
of  should  go  to  such  of  hee  children,  bom  and 
to  be  bom,  as  She  might  indicate.  This  is  the 
vital  thing  In  the  whole  paper,  this  Is  what 
the  woman's  mind  was  on,  and  this  Is  of  no 
doubtful  meaning,  ^le  had  the  right  to  in- 
cumber or  sell,  and  the  i»wperty  was  liable  f<w 
ber  debts. 

Affirmed. 
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WESTMORB  at  ftl.  T.  HABZ  vt  at 
(Si9Mn«  Cout  ot  Iioalaiau.  Jam  10k  1002.) 

OOHUUNITT  PROPBRTT— THAT  CONBTmjTKS 
— RBGOVBIRT  OF  LBQITIHB— FORCED  HBIR&- 
CONCUBINAO»-BaT0PPBI#-PAK0I.  EVIDENOB 
~X>ONATION. 

1.  Propertr  wu  bon^t  by  tiit  commanity, 
Ibe  declaration*  Id  the  deedi  of  parchaBe  to  the 
contrary  Dotwithetandliig. 

2.  The  plaintiff!,  eon  and  daaghter  by  a  fiat 
marriage  were  entitled  to  the  legitime. 

8.  In  the  litigation  Inatltnted  to  recover  their 
legitime  and  whatever  farther  right  they  may 
haTe,  it  became  eTident  that  the  declarations 
In  the  deed  that  the  wife  had  bought  the  ptoj^ 
•rty  with  her  paraphmial  funds  were  not  tme. 

4.  The  conrt  ordered  that  the  property  be  re- 
turned  to  the  mass,  In  order  tliat  the  heir* 
may  recover  their  legitime,  and  whatever  may 
remain  of  the  community  after  the  legitime 
■hall  have  bees  paid. 

5.  As  relates  to  the  community,  the  right  » 
not  limited  to  the  lei^me.  Cole  t.  Ool^  3 
Booth.  7M.  89  t«.  Ann.  87S:^apencar  t.  Looli^ 
t  Sooth.  671,  89  La.  Ann.  SlA;  Moore  t.  War- 
tet  3  South.  384.  89  La.  Ann.  1070. 

V.  Those  who  have  lived  tc^ether  In  concn- 
Unage  have  It  In  their  power,  by  marrying,  to 
do  away  with  the  provfaloiis  ot  tlie  article  ot 
the  CI^  Code  (arOcle  1481)  directed  against 
coocnUBage. 

KlehoUs;  O.  J.*  and  Monio«k  3n  dlssmtlBg. 

On  Rehearing. 

7.  Though  a  husband  be  estopped  from  deny- 
ing that  property  purchased  daring  his  mar- 
riage  belongs  to  his  wife,  when  the  title  Is  tak- 
en ID  her  name,  and  he  declares  In  the  authen- 
tic act  In  which  it  was  porchaaed  that  it  was 
bought  with  her  paraphernal  fonda,  Ua  dill- 
dren.  being  In  law  his  forced  heirs,  are  reliev- 
ed entirely  from  the  estoppel  by  the  provl- 
^Ds  of  Act  No.  6,  p.  12.  of  1884,  and  per- 
mitted to  show  the  actual  facts  of  the  case  by 
parol  evidence. 

8.  Where  the  only  parties  to  an  act  of  sale 
ef  real  property  are  the  vendor  and  the  ven- 
dee, the  ownership  of  the  property  passed  to 
the  vendee.  The  children  of  a  third  person 
cannot,  Iqr  means  of  Dsrol  evidence,  have  the 
property  taken  from  the  vendee  and  vested  in 
their  father  ou  the  ground  that  the  act  evi- 
denced  a  disguised  donation  by  him  to  the  ven- 
dee, as  he  had  famished  her  the  money  with 
which  the  property  was  bought  The  donation 
to  her  of  the  money  might  be  labject  to  at- 
tack, but  her  ownenhtp  in.  the  property  would 
rtaod. 

(Syllabus  by  the  Court.) 

Appeal  from  CItU  Dtotrlct  Coort.  Pariah 
of  Orleans;  George  H.  Thtard.  Judge. 

Actios  by  Robwt  Q.  Weetmore  and  Cedlla 
W.  mng  against  Lonlaa  Hara,  widow  of 
Stephen  M.  Weatmore^  and  others.  Judsment 
ft)r  plalntUTs.  and  defMidaiit  Han  aro^lL 
Affirmed  in  part 

■Horace  Edward  Upton  and  John  RandoIiA 
Upton,  for  appellant  Fariar,  Jono  *  Krutt- 
schnltt,  for  appelleea. 


BRBAUX,  3.  PlalDtitTs,  snrrlvlng  children 
and  sole  heirs  of  their  father,  Stephen  Bi. 
Waatmore,  brought  two  suits,  numbered,  re- 


spectively, 06,011  and  66,101  of  the  docket  of 
the  district  court;  to  hare  tbemselres  noos- 
nixed  as  owners  of  property  claimed  by  the 
taeirs  of  their  late  stepmother,  vbo  was  tts 
second  wife  oi  tbelr  father. 

In  tbft  salt  No.  06,011,  plalntlflb  ftllefled 
Hiat  at  the  death  of  thdr  father  there  wara 
4  pieces  of  real  estate  bought  dnriaf  the 
community  In  the  name  of  Mrs.  Lonlsa  Haf^ 
their  st^mother,  with  the  fimda  of  Stephen 
M.  Wefltmore  or  of  the  communltTi  that,  as 
forced  heirs  and  universal  legatees  ot  their 
tAtbett  thej  Inherited  hia  Interest  in  the  com- 
munity; and  that  they  are  entitled  to  this 
property  and  to  rent  thereon  since  the  dis- 
solution of  the  eommimity. 

In  the  aecond  suit;  No.  66,101,  plalntUfs 
claimed  a  lot  of  snmnd.  with  ImiwoTemeuta. 
boi^bt,  they  aver,  Iqr  thelx  faOier,  Gen. 
Westniore,  on  the  18tb  day  of  Norember, 
18B6,  although  the  -tide  was  taken  by  Urn 
In  the  name  of  BCrs.  Louisa  Bars.  They  aTer 
that,  at  the  time  of  the  piirchaae  of  Ola 
property,  Louisa  Hais  was  the  mtatresa  of, 
and  lining  In  concubbiage  wHh,  St^hea  H. 
Westmor^  and  continued  to  live  wltti  falm 
until  1876;  that  they  oeeq^ed  the  property 
aa  theb  domicile  nntu  the  death  of  West- 
niore;  that  th^  were  only  married  In  1870; 
and  that  he  was  in  the  possession  and  con- 
trol of  the  property  during  tiie  whole  period. 

Two  tnin»lemental  petitions  were  ffled.  In 
■which  plaintiffs  laid  further  dalma  to  the 
property  In  each  case.  Two  ezceptlona  were 
Interposed— one  to  each  of  the  sapplemental 
petitions— In  which  defendants  averred  that 
plalntlfts  bad  altered  the  substance  <tf  thalt 
demands,  and  tbat  plalnttfTs,  In  addition,  had 
no  cause  of  action. 

These  suits,  Nos.  S6.01I  and  66,101,  were 
consolidated,  and  the  exceptiona  ornmled. 
We  have  found  no  error  in  the  court's  action 
OTemillng  the  exceptions. 

The  averments  of  the  supplemental  peti- 
tions are  all  directed  to  the  same  end.  They 
did  not  enlarge  the  substance  of  the  demand. 
We  also  think  that  {plaintiffs  had  a  cause  of 
action.  Four  of  the  lota  were  boufl^  daring 
the  existence  of  the  community. 

In  the  sale'by  Patrick  Bean,  on  August  8. 
1876.  to  Mrs.  Westmore.  b&:  husband  Infeer- 
vened,  and  declared  tbat  he  bad  no  daim  In 
the  purchase.  In  the  sale  by  Babw,  dated 
10th  of  November.  1876,  of  another  lot,  the 
property  was  bought  by  Mrs.  Weetmore,  ao* 
thorlzed  by  ber  husband,  without  special 
declaration  from  ber  husband  regarding  tiie 
paraphernal  rights  of  the  wife.  In  another 
aale.  on  the  26th  of  April,  1877,  by  the  sane 
vendor,  lira.  Westmore  bought  anotiier  tract, 
and  a^in  the  husband  signed  without  ^tedal 
declaration  regarding  the  wlfe^s  parapbcnuil 
rights. 

With  reference  to  the  property  InvolTCd  tai 
tbe  second  suit.  No.  66,101,  It  appears  that  it 
was  bought  by  Mrs.  Westmore  from  Der- 
ereux  prior  to  the  marriage  between  lit.  and 
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Mil.  Wettmon  After  tts  init  had  bera 
braDctat;  Mn.  Han  died.  Her  beln,  after 
Iter  death,  wm  made  partlei. 

Altbon^  theee  propertiet  were  bonstat,  the 
one  prior  to  the  marriage  In  the  name  of  Mra. 
Han,  and  thoee  after  the  nuiriage  In  the 
name  of  Un.  Weetmorcii  m  think  It  abnn- 
dantljr  apitean  that  she  did  not  have  the 
means  to  beeome  file  owner.  An  attempt 
was  made  on  the  trial  to  prove  that  she  bad 
paid  for  these  prwerttei.  We  think  In  tbli 
the  defeuM  failed.  Her  utterances  to  differ^ 
ent  persoDs  Tears  ago.  who  testified  on  the 
trial,  show,  we  think,  that  she  did  not  claim 
to  bn7  these  properties  with  hw  funds.  She 
was  poor-«  domestic  at  one  of  the  hotels, 
teeilTbv  nnall  wagas  "iglor  to  her  marriage, 
and  It  does  not  appear  wtth  any  degree  of 
certainty  that  she  Inherited  or  received  mon- 
ey from  say  one, 

Z>efftndanti,  none  the  less,  seek  to  meet 
plalntlfla*  tonand  by  anrrliv  in  answer  to 
the  first  snlt,  No.  06^011.  that  plalntlffii  are 
wtOkoiit  tigbt  to  set  aside  the  deeds  In  which 
thdr  late  father  appeared  to  aronire  the 
pnndiase  made  fay  their  stepmotiier  during 
the  marriage  and  that  th^  are  without  right 
to  set  aside  pnwerty  bought  by  Urs.  West- 
more  priw  to  her  marriage;  that  the  action 
Is  not  one  to  protect  the  l^Mm& 

l^lng  up  the  grounds  for  decision  In  their 
Inverse  ordra,  ^  can  only  say  in  answer  to 
-Qw  avennent  that  dtfendants*  action  was  not 
iKOugiht  to  iKOtect  tiie  le^tlnie  that  althoufl^ 
Oe  prayw  <tf  the  plalntlffii*  petition  loob»  to 
the  return  of  the  property  to  the  mas^  In  the 
body  of  the  petition,  among  other  rights, 
plaintiffs  invoke  the  right  to  the  legitime 
Fwced  heln  seeking  to  recover  their  l^tlme 
may  attack  the  acts  of  thcdr  ancestor.  TUs 
ts  settled  by  repeated  decMons.  In  this  ease 
the  right  Is  not  confined  to  the  legitime. 
Plaintiffs  are  children  of  the  first  marriage, 
who  are  claiming  in  opposition  to  the  b^n 
of  the  wife  of  the  second  marriage,  who  died 
without  Issue.  At  the  time  of  the  marriage 
and  aftmrards,  at  Afferent  dates  that  the 
properties  were  bought,  as  before  mentioned, 
Weatmore  having  contracted  a  seomd  mar* 
xlage^  having  chlldrra  by  a  former  marri^, 
cmild  not  give  to  his  wife  In  oxcess  of  the 
least  i^d's  portion,  and  that  only  as  nsa- 
fknct  Olv.  Code,  art  IVSZ.  This  was  oilais- 
ed  by  aubseauent  legislation  In  the  year  1882,' 
several  years  after  these  properties  had  tieen 
tiought  But  "tlw  character  of  the  Interest 
and  of  the  ownoahlp  therefore  takes  Its 
Impress  from  the  date  of  the  contract*'  Clv. 
Code,  art  2141;  Estete  of  Moseman,  38  La. 
Ann.  210.  And  therefore  the  last-dted  case 
bas  no  aivllcatlon. 

As  relates  to  two  of  the  properties  before 
referred  to  as  having  been  bought  by  the 
wife  without  any  declaration  of  the  bnsband 
mm  to  whetber  It  was  Iraugbt  for  the  com- 
■annlty  or  for  the  wife,  It  nnquestlonably 
Calls  Into  the  community.    Property '  par-  1 


chased  In  Uie  name  of  either  spouse  Is  |ffe> 
sumed  to  belong  to  the  oommonlty.  Cos- 
grove  r.  His  Oredlton^  41  La.  Ann.  S74,  6 
South.  686. 

Wo  have  said  before  Qtat  the  attempt 
made  to  prove  aliunde  that  the  property  waa 
purchased  wtth  paraphernal  funds  of  the 
wife  completely  failed.  Tbe  husband,  in 
two  acts,  not  having  declared  that  his  wife 
purchased  with  ha  s^arate  paraphernal 
funds  or  tar  herself,  his  heln  are  not  estop- 
ped from  dalmlng  It  as  eommnnity  ^perty. 
Magniro  v.  Ifagnlr^  40  La.  Ann.  570.  4 
Sooth.  402.  This  refers  to  the  purchases 
evidenced  by  deeds  dated  lOtfa  Novembw, 
1876^  and  27th  April.  1877.  The  heln  are  en- 
titled to  ono-haU  of  this  property,  it  being 
proper^  of  the  communltT- 

The  two  other  deeds,  also,  showing  what 
propwty  was  bought  during  the  community, 
contained  the  express  declaration  that  the 
wife  boiu;ht  the  property  with  her  own  sop- 
ante  funds,  and  for  hnselL 

Under  tho  Jurisprudence  of  this  conrt  the 
husband,  were  he  alive  and  claiming  this 
property,  would  be  estopped  by  this  declara- 
tion. Are  his  heln  a^so  estopped?  Is  the 
question  which  presmts  itself  for  our  study 
and  decision. 

At  the  dates  of  these  respectlre  detds  con- 
taining special  declantlons' by  tbe  husband, 
be  could  not  give  any  Immovable  property  to 
his  wife.  We  do  not  think  we  should  give 
effect  to  any  other  law  than  that  In  force  at 
the  date  of  the  act 

But  the  heln  are  not  estopped,  for  they 
have  a  special  right  nnder  tbe  article  dted; 
and  they  can  attack  the  deed  by  parcA  tes* 
timony  to  the  extent  that  thdr-  father  was 
without  tight  to  give  to  his  wife,  Lazara  t. 
Jacques,  16  La.  Ann.  699.  tforeover,  the 
declantions  made  by  the  hnsband  wtth  the 
view  of  favoring  the  wife  constituted  a  do* 
nation  In  disguise.  Mr.  and  Mn.  Westmore, 
In  attempting  to  take  the  property  out  of 
the  community,  violated  a  prohibitory  stat- 
ute. They  resorted  to  a  disguise  which  con- 
fers no  titie. 

Disguised  donations,  while  article  1745 'was 
In  force,  by  one  who  married  a  second  tim^ 
and  who  sought  to  give  beyond  what  was 
permitted  by  tbe  provisions,  of  the  section, 
were  null. 

We  pass  to  tbe  Issues  nised  In  the  second 
case  consolidated;  L  e..  Mo.  56,101.  Ptaln- 
tiffs  claim  tbis  property  on  the  ground  that 
tbe  property  was  bought  with  the  funds  of 
the  father,  that  he  continued  from  the  date 
of  tbe  purt^se  In  Its  occupation  and  con- 
trol, that  the  purchase  was  In  fnud  of  th^ 
rights,  and  that  she  was  the  concubine  ei 
their  father. 

Tbe  teBtlmony  shows  that  these  parties 
lived  In  coDcnblnage,  and  we  think  that  it 
also  proves  that  the  price  was  paid  by  West- 
more. 

The  defendant^  in  answer  to  plaintiffs' 
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contentloii,  say  tliat  Uie  prohibition  contain- 
ed In  article  1481  of  the  CStU  Code  has  no 
application  to  tlioae  who  afterward  marry. 
Bzcerpt  from  article:  'Those  who  after^ 
ward  marry  are  excepted  from  the  rule.*' 

This  Is  broad  and  plain.  The  article  is  of 
ancient  date,  and  was  In  force  long  prior  to 
the  concnbJnage  charged  by  plaintiffs.  At 
the  date  of  the  marriage  between  Mr.  West- 
more  and  Louisa  Harz,  they  were,  by  the 
clear  language  of  the  article,  "excepted  from 
the  rule"  prohibiting  donations. 

If  tills  be  not  the  meaning,  It  would  have 
no  meaning,  and  would  be  absolutely  with- 
out effect 

Married  persons,  although  tbey  hare  lived 
in  concubinage  prior  to  the  marriage,  are  en- 
titled aftfiv  marriage  to  all  the  protection 
and  sanction  the  law  accords  to  married  per- 
sons. The  legislator  having  chosen  to  ex- 
c^  from  the  rule  those  who  afterward  con- 
tract marriage,  we  cannot  do  less  than  inter- 
pret the  law  as  written. 

Concubinage  to  against  tbe  moral  law.  It 
Is  against  social  ordov-all  of  which  we  read- 
ily grant  At  the  same  time  we  must  give 
effect  to  the  dearly  expressed  exception  be* 
fore  mentioned.  Tears  ago  the  words  before 
quoted  were  not  part  of  the  article.  They 
were  subsequently  added  in  idaln  language, 
which  we  cannot  disregard  on  the  ground 
urged  by  plaintiffs. 

This  brings  us  to  a  consideration  of  the 
amendment  of  article  ^39  vt  the  Civil  Code, 
which  reads:  "But  forced  htirs  shall  have 
the  same  right  to  annul  absolutely  and  by 
parol  evidence  the  Emulated  contracte  of 
those  from  whom  they  Inherit  and  shall  not 
be  restricted  to  the  legitime." 

Prior  to  tbe  date  of  this  law,  forced  heirs 
had  the  right  to  the  extent  of  their  legitime, 
to  have  simulated  contracte  decreed  void, 
and  in  an  action  to  that  end  they  could  in- 
troduce parol  testimony.  Tbe  amendment 
quoted  enlarged  the  remedy  and  accorded  an 
additional  right  Forced  heirs  are  not  since 
the  passage  ot  the  amendment  restricted  to 
the  legitime.  But  Mrs.  Har^  long  prior  to 
this  enactment  had  acquired  a  right  under 
the  existing  laws  of  which  she  cannot  be 
divested.  Her  right  as  owner,  if  absolute 
prior  to  the  statute,  and  If  It  could  not  have 
been  attecked  under  the  old  law,  cannot  be 
destroyed  by  a  remedial  statute.  The  right 
could  not  be  affected  by  subseqn^t  legisla- 
tion. The  amendment  does  not  change  the 
rules  of  evidence,  only,  but  goes  much  fur* 
tber,  and  Investe  forced  heirs  with  a  right 
which  they  were  without  authority  to  exer- 
cise prior  to  the  enactment 

The  law,  as  It  existed,  gave  her  the  right 
to  retain  flie  property  without  question  on 
the  part  of  tbe  heirs,  except  to  the  extent 
of  tbe  legitime.  If  the  legitime  be  setUed, 
and  it  they  receive  from  other  property  of 
their  late  father  sufficient  to  satisfy  their 
legitime^  fbey  are  without  right  to  qnesUon 


the  validity  of  tbe  sale  passed  long  prb»  to 
the  marriage. 

We  therefore  conclude  to  aflOrm  the  judg- 
ment of  the  district  court  as  relates  to  the 
proper^  acquired  during  the  maniage  (that 
is,  property  numbwed  1.  %  8,  and  4  in  the 
Judgment  appealed  from),  and  to  annul  it  In 
so  far  as  it  decrees  that  the  property  acqubed 
prior  to  the  marriage  belongs  to  the  suc- 
cession of  Mr.  Westmor^  described  as  a  oer^ 
tain  portion  of  ground,  vrit3i  buildings  and 
improvements.  In  the  square  bounded  1^  St 
Charles,  Erato,  Frytania,  and  Thalia  streets, 
and  OS  measuriiv  36  feet  U.  indies,  and  4 
lines  front  im  8t  Charles  street  by  91  feet 
and  6  lines  In  Aepth^  wltit  llie  use  of  a  com- 
mon alley  in  the  rear,  S  feet  wide^  openiitf 
on  Erato  street 

It  is  therefore  wdered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  to  the  extent  that  it  decrees  that 
lote  1,  2,  3,  and  4,  in  question,  belong  to  the 
community— also  that  d^oidanto  acooant 
for  net  revenue  thereon— which  existed  be- 
tween plaintiffs'  fiither  and  the  late  X^mlsa 
Harz,  and  fbat  it  be  annulled  in  so  far  as  It 
decrees  that  the  lot  and  improvemente  (tf 
which  Mrs.  Westmore  became  owns  priw 
to  her  marriage  fell  into  the  raceession.  Hie 
right  of  plaintiffs  Is  reserved  against  this 
property  In  case  that  after  the  settlement  of 
the  community  their  legitime  Is  still  nnsatls- 
fled  and  unpaid.  Their  right  to  dalm  any 
rranalning  portion  of  the  legitime  is  riBserved, 
and  to  the  defendante  all  righto  tta^  may 
have  to  defend. 

Costa  of  appeal  to  be  i»id  by  appellees. 

NIGHOIXS,  C.  J.,  and  MONROE^  J.,  dis- 
sent 

On  Rehearing. 
(Jan.  14.  1804.) 

NICHOLI^,  O.  J.  Plaintiffs  and  the  de- 
f»idant8  have  both  applied  tor  and  obtained 
a  rehearing  ta  this  case.  Plaintiffs  on  tliat 
portion  of  the  Jiid^ent  reflecting  the  prop- 
erty described  In  tbe  act  of  sale  made  «i 
the  18th  of  November,  186^  before  Octave 
De  Armas,  notary  public  wherdn  John  Dev- 
ereux  and  Miss  Louisa  Hais  were  parties; 
the  former  appearing  as  vendor,  and  Hie  la^ 
ter  as  vendee,  of  the  property  therdn  sold. 

The  defendante  on  that  part  of  the  judg- 
ment which  affirmed  the  judgment  appealed 
from  '*to  the  extent  tiiat  it  decrees  that  loti 
1,  2,  3,  and  4,  in  question,  belong  to  the  omK 
munlty— also  that  defendante  account  for  net 
revenue  therefrom— which  existed  between 
plaintiffs*  tether  and  the  late  Louisa  Hars." 

We  have  re-examined  the  renwd,  and  see 
no  reasons  for  altering  our  original  opinion 
as  prayed  tor  to  tbe  application  for  rehear- 
ing made  by  the  defendants. 

The  properties  referred  to  were  purchssed 
during  Gxe  marriage  betweoi  Ste^«i  M. 
Westmore  and  Louisa  Han.  The  law  ItKit 


Digitized  by 


Google 


WX8TM OBB  T.  HABZ. 


ptocad  ttw  ownvrddp  of  tin  nine  preminp- 
tlT^  III  tte  oonummlty  vlddi  codstod  be- 
tween those  partlee. 

There  Is  no  evidence  in  the  record  wldcb 
woQld  tend  to  show  that  the  propertlee  do 
not  belons  to  that  eomnnuiltr,  other  tbau 
etatementa  made  by  the  husband  In  the  acta 
of  sale  In  which  they  were  purchased.  De- 
ftadanV  reliance  Is  i^on  these  deelarattons. 
If  this  action  had  been  broocht  by  Stephm 
M.  Westmore  Umsel^  he  would,  under  the 
jurisprudence  of  the  state,  have  bom  estop- 
ped from  denying  the  truthfulness  of  that 
wbleb  In  the  aete  he  declared  to  be  tbe  tacts 
of  the  case;  but  this  suit  Is  not  brought  by 
Westmino  himself,  but  bis  son  and  his 
daughter.  By  reason  of  tills  relationship  to 
Um,  th«y  fall  under  the  designation  ot  his 
"forced  belts.**  Am  to  parties  holding  such 
relations  to  a  deceased  person,  the  estoppel 
which  would  have  bound  blm  has  been  re* 
leased  by  tbe  prorlslons  of  Act  Na  6,  p.  1% 
of  1884,  So  far  as  they  are  concerned,  mat- 
t«8  are  thrown  opm  to  examination  as  to 
the  real  facts  of  the  case,  and  the  rights  of 
parties  are  not  made  to  rest  upon  tbe  state- 
ments cS  tbe  father.  These  rights  are  not 
neoesnarUy  rights  affecting  the  legitime.  The 
rules.  <tf  erld^ice  are  relaxed  in  f  aTor  of  the 
tiblldren,  and  they  are  granted  a  remedy 
wblc3i  was  denied  the  father.  West  t.  EUs 
Creditors,  1  La.  Ann.  865;  Donning  t.  West, 
61  La.  Ann.  622.  25  South.  806.  The  rights 
of  tUrd  parties  are  not  InTolTod  In  this  liti- 
gation. 

We  do  not  think  that  plalntUTs  axe  entitled 
to  a  Judgment  decreeing  tbe  proper^  which 
was  conveyed  In  tbe  act  before  De  Armas, 
notary,  to  Louisa  Hara.  to  hare  belonged  to 
their  &ther.  The  only  parties  to  tliat  act 
were  Deverenx,  tbe  render,  and  Louisa  Hsrs, 
the  vendee.  Westmore  nowhere  appears  In 
It.  The  contract  which  was  created  by  that 
set  was  unquestionably  a  real  one.  Devereuz 
Intended  to  sell,  and  Miss  Harz  to  buy.  the 
property.  She  was  of  full  age,  and  under  no 
l^al  incapacity.  It  Is  claimed  that  at  the 
moment  the  act  of  sale  was  executed  she 
was  Westmore's  mistress,  but  tbe  precise 
date  at  which  her  relations  with  blm  as  such 
commenced  is  not  shown.  Assuming  that 
she  was  his  mistress  at  that  time,  be  cer- 
tainly did  not  donate  the  property  in  ques- 
tion to  her.  for  It  was  not  bis  to  donate  to 
her.  The  property  belonged  to  Devereux. 
and  w^s  transfen^d  directly  from  bim  to 
Miss  Harz.  Scudder  v.  Howe,  44  La.  Ann. 
1103,  11  South.  824.  If  he  donated  anything 
to  her.  It  was  not  tbe  property  but  the 
$2,878,  the  money  with  which  she  made  the 
cash  [>ayment  Todd  v.  Larkln.  SS  La.  Ann. 
674;  Wotverton  v.  Stevenson,  52  La.  Ann. 
1153,  27  South.  674.  The  title  itself  passed 
to  her  when  she  made  that  payment,  and 
when  she  executed  simultaneously,  as  she 
did,  her  own  notes  for  the  balance  of  tbe 
prlce^  secured  by  mortgage  on  tbe  property. 


The  title  cannot  be  mado  to  vest  in  West- 
voan  by  psxol  evidence.  Brcaux's  Digest 
SflB,  No.  2;  Bofflnann  t.  ACfcemumn*  86 
Sooth.  296;  Burg  r.  Biveis,  106  Ia.  146,  28 
Bonth.482.  Tbs  mtls^  to  the  property  would 
not  be  affected  by  who  would  and  who  would 
not  pay  the  aftw  matmlng  notes. 

If  Weatmno  donated  to  her  the  moneys 
wiUi  wUch  she  made  all  the  payments,  and 
there  iras  anything  subject  to  attack  ^  his 
heirs.  It  was  the  donation  to  her  of  these 
monci^  and  not  the  ownoihiv  of  the  pro^ 
erty  whldi  she  bought  and  paid  for  with  the 
same.  K  her  rights  In  that  property  could 
be  xeaehed  through  attacks  itt  th«  btflrs,  it 
would  be  by  Indirection,  and  by  way  of  coa- 
sequence  of  their  sneoessful  attacks  upon 
the  donattons  of  moneiy  made  to  her.  The 
mere  fact  itself  that  she  may  have  been  his 
mistress  when  he  gave  her  the  |2,87S  did 
not  make  that  donation  absolutely  nuU  and 
void,  under  artlde  14S1  of  the  OItU  Ood& 
Westmore  was  at  that  time  w«th  between 
forty  and  seventy^flve  thousand  dollars.  If 
this  amount  was  more  than  be  was  entitled 
to  donate  und»  tlie  tben  existing  law  and  the 
then  existing  conditicMiB,  the  donation  was  not 
null,  but  reducible.  The  draiatitm  would  not 
have  been  absolutely  null,  und^  article  14ftl 
of  the  Oivll  Code,  as  a  "disguised  donation  to 
a  person  Incapable  of  receiving.'* 

If  a  donation  was  made  to  her  on  ttiat  oc> 
caslon,  it  was  one  made  to  her  as  a  manual 
gift  of  money  prior  to  tbe  purchase,  for  she 
had  the  mon^  in  her  possession  at  that  time. 
There  Is  no  evidence  of  a  donation  of  money 
having  been  made  In  her  favor  "through  an 
interposed  person,**  nor  of  such  a  donation 
having  been  made  to  ber  "In  the  form  of  an 
onerous  contract" 

PlaintiffB,  Btlll  claiming  ownership  of  this 
property  Itself,  refer  us  to  article  1752  of  ttie 
Civil  Code,  to  the  effect  that  a  man  or  woman 
who  contracts  a  second  or  subsequent  mar^ 
rtage,  having  children  of  a  former  one,  can 
give  to  bis  wife  (tbe  second  wife),  or  she  to 
ber  husband  (tbe  second  husband),  only  the 
least  child's  portion,  and  that  only  as  a  usu- 
fruct, and  in  no  case  shall  the  portion  of 
which  the  donee  Is  to  hare  the  usufruct  ex- 
ceed the  fifth  part  of  tbe  donor's  estate. 

We  are  not  called  on  to  say  whether  this 
article  would  apply  to  a  donation  made  to 
his  mistress  by  a  widower  having  children, 
SB  well  as  to  a  donation  to  bis  second  wUe, 
should  he  contract  a  second  marriage. 

It  win  be  time  enough  to  discuss  that  ques- 
tion when  a  case  comes  before  us  in  which 
It  is  presented  to  us  for  decision.  Tbe  only 
issue  we  have  presently  to  decide  la  whether 
this  particular  property  became,  by  its  pur- 
chase, the  property  of  Stephen  M.  Westmore, 
or  whether  it  became  by  Ito  purchase  the 
property  of  Louisa  Ban. 

We  are  of  the  opinion,  and  so  decide,  that 
(he  ownersbtp  of  that  property  vested  by  the 
purchase  In  Louisa  Har%  and  that^  If  the 
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plalntUb  had  or  faaTe  any  cause  of  action  or 
right  of  atta<^  against  her  bj  reason  of  dona- 
tlon9  made  to  her  by  their  father,  it  Is  by 
reason  of  donations  of  money  which  he  may 
have  made  to  her.  Thla  cause  of  action  and 
right  of  attack,  if  any  they  have.  Is  eiiwesaly 
reserved  to  them,  as  Is  eicyreesly  reserved  to 
the  defendants  all  rights  of  defense  wklch 
they  may  have  in  the  premleea.  This  was 
the  scope  of  car  original  Judgment  on  this 
branch  of  the  case. 

For  the  reasons  herein  asaigned,  !t  is  or* 
dered  that  our  fwlgiiial  judgment  remain  in 
foil  force  and  effect 


oil  La.  SIS) 

No.  14,9g». 

STATBI  az  reL  JOHNSON  r.  THOMPSON. 
Blayor^  at  al. 

(Bivrame  Gout  of  Lonlslaua.  Nor.  80,  1908.) 

BUFRBUa  COURT  —  SUPERVI80RT  POWBIU  — 
RHUBST  BY  APPEAL-CRIMINAL 
LAW— AFFIDAVIT. 

1.  The  BUperrlBory  powers  of  this  court,  nn- 
Aa  article  94  of  the  Ooostltatlon.  wfll  not  be 
exerdsed  In  a  case  where  there  Is  an  adequate 
remedy  by  appeal. 

2.  Under  the  same  powers,  this  court  will 
not  review  the  question  of  the  guUt  or  inuo- 
cence  of  the  accoaed. 

3.  The  affidavit  upon  which  Is  based  a  prose* 
cntion  before  a  mayor's  court  for  ttie  violetion 
of  a  town  police  ordioaDce  is  sufficient  if  It  in- 
forms the  accused  what  acts  of  his  are  com- 

Elained  of  and  what  ordinance  has  been  vie* 
ited. 

(Syllabus  by  the  Oonrt) 

Application  by  the  state  for  writ  of  cer^ 
ttorari  and  prohibition  to  B.  F.  Thompson, 
nuytv  of  the  town  ot  Huston,  and  R.  B. 
Dawklns,  judge  for  the  judicial  district  court 

Application  dismissed. 

John  B.  Holstead.  for  relattw.  Price  &  Bot>> 
crta,  for  req>ondent& 

PROVOSTY,  J.  The  plalntUf  was  charged 
by  affidavit  In  the  mayor's  court  of  the  town 
of  Ruston  with  the  violation  of  a  town  ordi- 
nance. He  pleaded  the  Illegality  of  the  ordi- 
nance, the  Insufficiency  of  the  affidavit,  and 
bis  innocence  of  the  charge.  He  was  con- 
victed, and  sentenced  to  pay  a  flue,  and  In 
default  of  payment  to  go  to  jail  for  30  days. 
He  toolc  two  appeals— one  to  this  court  on 
the  question  of  the  illegality  of  the  ordi- 
nance, and  one  to  the  district  court  on  all 
other  questions.  He  perfected  his  appeal  to 
the  district  court,  and  that  court  having  af- 
firmed the  judgment  of  the  mayor's  court, 
and  remanded  the  judgment  to  the  court  for 
execution,  he  now  Invokes  the  supervisory 
power  of  this  court,  praying  for  writs  of  cer- 
tiorari and  prohibition  to  the  district  court 
and  to  the  mayor's  court,  and  praying,  fur- 
ther, that  the  judgments  against  him  be  an- 
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nulled  and  be  be  released.  H*  avon  that  he 
is  unable,  for  want  of  means,  to  pofeet  bis 
appeal  to  this  court 

We  think  that  for  obtaining  a  review  of 
the  judgment  of  the  lower  court  on  the  qoea- 
tlon  of  the  legality  of  the  ordinance  plalntUf 
should  have  perfected  the  appeal  he  took  to 
this  court  on  that  question.  The  snpervlsory 
powers  of  this  court,  under  article  94  of  the 
Constitution,  cannot  be  exercised  simply  to 
afford  a  cheaper  remedy  to  Utlganta.  Where 
the  litigant  has  an  adequate  rooedy  bj 
peal  he  must  use  it 

On  the  other  qoesttons— Uiose  as  to  tlie 
Innocence  of  the  plaintiff  and  as  to  the  infll* 
dency  of  the  affidavit— no  aofBcient  case  1> 
presented  for  our  interference. 

With  the  question  of  the  gnilt  or  Innooenee 
of  complainants  this  court  baa  uniformly  re- 
fused to  meddle. 

The  question  of  Ute  nfflclency  vt  tho  offi- 
davlt  this  court  may  examine.  The  ordi- 
nance is  entitled  "An  ordinance  for  sup- 
pression of  vbat  is  oommonly  known  as  tita 
Blind  Tiger  In  the  town  of  Bnston.  Lovldun, 
and  fixing  penalttes."  Its  section  1  dwlarea 
tbe  "Blind  Tiger**  to  be  a  nalsane&  Iti 
section  2  denounces  m  pmalty  against-any 
one  found  gnilty-of  keeping  or  taavlnc  in 
possession  'In  any  bonse,  atove  room,  or  at 
any  other  place"  intoxicating  liqoOTS  tot  tfte 
purpose  of  being  disposed  of  (even  by  tfCt) 
or  drunk  on  the  premises.  Its  sectloD  3 
anttiorlxea  tbe  oearcb  of  premlaea  toe  the 
purpose  of  ascertaining  whether  tfaex  are 
*9Iind  Tigers."  It*  section  4  providea  "that 
when  intoxicating  Uanors  are  finmd  In  tiM 
searched  premises  or  In  possession  of  any 
person  It  diall  be  prima  fltde  evidence  of 
the  gnilt  of  the  owner,  keeper  or  lessee  of 
said  premlsea  where  tlie  Illicit  goods  are 
foond  or  of  the  penum  nptm  whom  or  la 
whose  possession  the  illicit  goods  are  fonnd, 
tliat  it  is  for  illicit  purposes  and  tat  main- 
taining a  public  nulaance  and  suffer  tlie  pen- 
alty as  provided  In  section  —  of  tills  ordi- 
nance." 

Tbe  affidavit  charges  that  on  a  ^edfied 
day  the  plaintiff  *Wd,  in  violation  of  ordi- 
nance Na  15  of  the  town  ot  Ruston,  have 
In  bis  possession  a  tag  of  whisky  within  the 
corporate  Uttilts  of  the  town  of  Ruston." 

We  think  that  this  affidavit  was  sufficient 
It  informed  plaintiff  of  what  the  cliarge 
against  bim  waa,  nam^,  of  bis  luvlng  bad 
on  the  day  named  intoxicating  Hquora  in  his 
pos8e8Bl<m,  and  having  thereby  violated  ordl* 
nance  IS  of  the  town  of  Ruston;  that  Is  to 
say,  of  having  kept  a  "Blind  Tlg»."  If  the 
affidavit  had  been  drawn  with  all  flie  tec9>- 
nical  precision  reqntrnl  fbr  indictments  tbe 
defendant  would  liardly  have  been  man 
fully  informed  of  what  acta  of  his  were  com- 
plained of.  As  an  indictment  the  affidavit 
would  unquestlonaUy  be  fatally  defective,  In 
that  it  does  not  charge  the  defendant  with 
having  kept  a  'Vltaid  Tiger,"-  bat  merdy  Witt 
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ha^ng  liad  Intoxtcating  llanan  is  hla  poA- 
■euliui,  whieta  Is  oaSy  tbe  erldence  of  tbe 
offense  and  not  the  offense  itself.  Bnt  it  Is 
wen  settled  ttiat  proceedings  for  tbe  enforce- 
ment  of  the  police  ordinances  of  towns  do 
not  hare  to  be  conducted  with  the  same 
attention  to  fnllness  and  preddtm  in  mere 
matter  of  form  as  is  required  tat  the  prose- 
cntlon  of  crimes  In  contts  (hC  record.  State 
T.  Z>anbar,  48  La.  Ann.  886»  9  South.  4S2i 
State  Baker,  44  La.  Ann.  m  10  South. 
405.  This  court  has  heM  that  such  prose- 
cutions may  be  verbal.  State  ex  rd.  Oour* 
rece  t.  Fiaher,  60  La.  Ann.  41^  28  South.  92. 
A  fortiori,  then,  must  they  not  be  scmtinlBed 
too  closely  In  mere  fwm.  SnflBee  if  Informa- 
tion is  conveyed  to  the  accused  of  what 
partlcnlar  acta  or  facts  the  prosecution  Is 
baaed  on,  and  that  was  done  In  this  case. 

The  case  la  easily  dlstlngolshed  from  that 
of  State  ex  Lewla  v.  Amauld,  00  La. 
Ann.  1, 22  South.  OTO.  In  the  ordinance  tttere 
In  questiOB  a  Tarlety  of  acta  were  described, 
any  one  of  which  should  conatitnte  the  of- 
tame  denounced,  and  the  affidavit  diarged 
la  genoal  terms  that  the  defendant  had  vio- 
lated tbe  OTdlnance,  without  epeclfylng  what 
act  he  was  aceused  ot  having  committed. 
In  tbe  Instant  case,  on  the  contrary,  the  act 
complained  of  la  'spedflcally  stated. 

Tbe  plalntUTa  applicatkm  hi  dismissed,  at 
hiB  coat 


cm  ll  su) 

No.  14.89&. 
DARDBNNB  et  al.  v.  ^OHWINO. 
OSupruoe  Ckmrt  ot  LonUana.  June  22, 1906.)* 
AFPXAZ^MOnON  TO  DISHISS. 

1.  An  appeal  will  not  be  d»mlssed  on  the 
grotmd  that  it  was  taken  merely  for  delay  nn- 
icBS  it  appear  plainly  from  tbe  record  that  the 
only  object  tbe  appellant  had  In  appealing  was 
to  snbject  tbe  appellee  to  injurious  delay. 

2.  To  determine  that  the  apoeal  is  frivolons 
and  diamlss  It  on  that  ground  would  involve 
consideratioB  of  the  menta  of  t^e  controversy 
—which  are  not  before  the  court  on  the  motion 
to  dismiss. 

(Syllabus  by  the  Court) 
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Appeal  ftom  Twenty-First  Judicial  District 
Court,  Pariah  of  IbarvUla;  E.  B.  Talbot, 
Judg& 

Action  by  Henry  D.  Dardenne  and  others 
against  Calvlo  K  Bcfavring.  UotbHi  to  dla- 
mlaa.  Denied. 

Louis  Lozauo,  for  appellant.  Hfibwt  A 
Hfibert,  for  appellees. 

BLANGHARD,  J.  Thla  la  a  suit  fOr  parti- 
tl(m  of  immovable  property.  Thne  are 
numerous  co-owners,  some  of  whom  are  plain- 
tlffa,  othms  defendants. 

Than  was  Judgment  decreditf  partition  1^ 
Udtatlon. 

From  this  Judgment  one  only  of  the  many 
co-owneia  appeals. 

A  motion  la  filed  to  diunlsa  his  appeal,  and 
the  case  la  aubmitted  now  va  that  motion 
only. 

The  gronada  of  tbe  motfon  ate,  (1)  that  Oal- 
vln  E.  Schwlng,  the  appellant^  took  the  ap- 
peal mwely  for  the  purpoae  of  d^aTiqg  the 
sale  of  the  proper^  Bought  to  be  partl- 
tloned;  (2)  that  the  appeal  la  without  merit 
and  frlvoloua. 

A  strong  showing  in  the  way  of  recital 
of  tacts,  going  to  substantiate  the  charge 
that  the  appeal  was  taken  merely  for  delay, 
Is  made  in  the  motion  to  dlamlaa  and  In  tbe 
brief  of  counsel  for  tbe  appellees,  but  the 
same  la  dehon  the  record. 

The  Court  must  needs  confine  Itself  to  tbe 
case  as  presented  In  the  transcript  in  eon- 
alderlng  the  motion  to  ^smiss. 

We  cannot  sayt  from  what  tbe  record  dis- 
closes, that  the  only  object  of  the  ai^Ilant 
in  appealing  la  to  subject  the  appelleea  to  uur 
necessary  and  Injorloua  delays,  and  to  say 
that  the  appeal  is  frivolous  would  Involve  con- 
aldnation  of  the  merits  of  the  controversy, 
and  the  merits  have  not  yet  been  argued  be* 
fore  us,  neither  orally  or  by  brief,  nor  aub- 
mitted for  adjudication. 

The  motion  to  dismiss  Is  denied. 

-  The  appeal  waa  subsequently  dlsmlased 
by  conamt. 
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(Ul  La.  318) 

No.  14.614.   

n^ATB  «s  rd.  KAFFIB  t.  Register 
of  State  Laud  Offloe,  et  aL* 

(Saprone  Court  of  LouiBlana.   June  22,  1903.) 

PUBLIC  LANDS— PUBCHASB-GONFLICTINO 
CLAIMS— APPEAL. 

1.  ConfllctinK  claims  for  the  porchase  of  state 
pablic  lands  between  pereons  claiming  to  be 
actual  settlers  on  the  land  and  other  persons 
applying  for  the  purchase  of  the  lands  must 
be  passed  on  in  the  first  instance  by  the  Begis- 
ter  of  the  State  Land  OfQce  in  a  contest  estab- 
Uahed  before  him  In  the  form  prescribed  by 
law,  and  the  discretion  with  whidi  the  regia* 
ter  ia  vested  by  law  for  the  decision  of  such 
a  contest  cannot  be  controlled  by  mandamus. 

2.  In  case  the  register  refuses  to  entertain 
the  contest,  on  the  ground  that  the  lands  in 
question  are  not  sohject  to  purchase,  that  ques- 
tion can  come  up  on  appeal  fzom  his  decision  to 
the  court. 

(SyUabos  by  tb*  Court.) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Farlati  of  Bast  Baton  Rouge;  H. 
F.  Bmnot,  Judge. 

Application  the  state,  on  ttae  relation  oC 
Adolph  Kafile,  for  a  writ  of  mandamus  to 
James  M.  Smith,  Register  of  the  State  Land 
Office,  and  others.  Judgment  for  Jefwiilsnhi. 
and  relator  appeals.  Affirmed. 

Scarborough  &  Oarrer  and  Cunningham  & 
Cunningham,  for  appellant.  Walter  Ouion, 
Atty.  Gen.  (Lewis  Gulon,  H.  T.  LiTerman, 
D.  W.  Breazeal^  and  Charles  Wheaton  Blam, 
of  counsel),  tor  appellees. 

PBOVOSTT,  J.  Belator  filed  an  applica- 
tion with  the  Register  of  the  State  Land 
Office  to  purchase  under  the  provisions  of 
Act  No.  19S,  p.  447.  of  1S88,  certain  binds 
formerly  water-covered  and  known  as  "Lake 
Kannisnla,"  but  now  dry  and  cultiTable. 
The  register  refused  to  act  upon  the  applica- 
tion for  the  reason,  among  others,  that  tliere 
were  actual  settlers  upon  the  lands,  who, 
nnd^  Act  No.  21,  p.  31,  of  1886,  had  prefer- 
ence in  the  purchase  of  the  lands,  and  had 
filed  applications  for  the  purchase  of  the 
same  lands.   Thereupon  relator  applied  for  a 
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mandamus  to  compel  tbm  nglUbw  fo  make 
bbn  title  ftnd  Issue  the  propor  pi^en  for  tlie 
covering  of  the  purchase  price  into  the  state 
treasury.  The  district  court,  after  hearing; 
refused  to  make  the  mandamus  peremptory, 
and  relator  has  ^pealed. 

The  r^ator,  we  think,  has  mlstakMi  his 
remedy.  In  a  case  such  as  Is  here  resented, 
namely,  of  conflicting  dalnu  between  actual 
settlers  upon  state  public  lands  and  would- 
be  purdiasers  of  the  same  lands,  the  mode  ot 
proceeding  Is  provided  tar  by  Acts  No.  21, 
p.  81.  and  No.  107,  p.  206,  of  1886.  The  con- 
test to  be  made  in  the  first  instance  before 
the  register,  who  la  clothed  with  authority 
to  pass  i^on  the  same,  subject  to  appeal  to 
the  courts.  The  relatw  has  not  compiled 
with  the  fimnalitles  prescribed  by  said  acts 
for  establishing  this  contest  before  the  r^ 
Ister;  but,  even  If  he  had,  tiie  propa  forum 
for  the  trial  of  the  contest  In  the  first  In- 
stance, under  the  provlslms  of  said  Act  No. 
107.  p.  203,  of  1886.  would  be  the  register, 
and  the  discretion  with  which  be  Is  vested  In 
the  premises  could  not  be  controlled  by  man- 
damus. It  la  elementary  tiiat  mandamus 
does  not  Issue  to  control  the  discretion  of  an 
xiBleer.  Am.  &  Bug.  Ency.  of  U  |^  Bd^ 
vol.  19,  pp.  740,  741;  State  «c  reL  GomrafOrd 
T.  UByor,  45  La.  Ann.  278^  12  South.  8tS3; 
State  ez  rel.  Ooodloe  t.  lAnler.  Beglstw;  47 
La.  Ann.  668, 17  South.  130;  Badger  t.  Gtty 
of  Orleani^  48  La.  Ann.  806,  21  South.  870^ 
87  L.  R.  A.  040.  Bspedally  where  third  per- 
sona having  an  Interest  In  the  controvenv 
are  not  parties  to  the  mandamus  proceed- 
ings. High.  Be.  Leg.  Rem.  80,  p.  46;  td.  41^ 
p.  47;  Id.  48t  p.  03;  Id.  84.  p.  83;  Id.  182, 
p.  126. 

The  register  raises  also  the  question  wheth- 
er toe  lands  In  Question  aro  subject  to  pm> 
chase  as  clataned  by  rolator.  This  Question 
can  come  np  on  a^^l  tnm  the  dedskm  of 
the  register  In  case  he  makes  It  a  ground  fOr 
refusing  to  entertain  the  contest. 

With  the  modification  that  this  court  does 
not  pass  upon  the  Question  of  whether  t 
lands  in  question  are  subject  to  purchase^ 
the  judgment  appealed  from  is  affirmed. 
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Now  14,709. 

WALKER  T.  PARISH  OF  TANGIPAHOA. 
OSiqmBW  Comt  of  LonUana.  Jan.  4,  1804.) 

APPEAL  BOKD— ORDER  OF  APPEAIf^OBPOSIT 

IN  UBU  OF  BOND. 

1.  Without  an  order  of  aweal  la  tb«  zecord 
the  bond  of  appeal  is  a  doIIut. 

2.  It  an  appeUaot  depoaits  aii  amoant  with 
the  clerk  In  lieu  of  a  bond,  it  mutt  be  preceded 
hr  an  order  of  appeal.  In  order  to  be  binding. 

8.  The  pleadings  are  directed  to  have  the  bond 
ot  appeal  decreed  a  nnllity.  It  was  a  nnllity. 
The  conrt  declines  to  go  further  than  asked  In 
the  pleadings.  It  declines  to  decide,  as  sug- 
gested in  aivnment,  that  relator  is  entitled  to 
the  amount  dspoaited.  This  is  related  to  oth- 
er proceedings  in  wUch  Question  of  estoppel 
urged  may  be  considered, 

4.  The  respondent  asks  that  it  be  detreed  to 
ba  entiUed  to  titie  amount  deposited  with  the 
dark  of  court.  The  aueetion  as  to  its  right  (i. 
«..  asserted  right  of  the  parish  of  Taogipahoa), 
if  any  it  has,  is  to  be  consideied  If  aew  pr» 
ceedings  be  Instituted. 

(SyUabns  by  the  Court.) 

OertloreTl  to  Oonrt  of  Appeal,  Fonrth  Or 

CDit. 

Actlcn  b7  Qwvgfi  Welker  against  the  par^ 
tab  of  Tftiiglpahoa.  Judgment  for  defendant 
and  plolntill  appUes  for  certiorari  or  writ  of 
MTlew  to  tbe  Ctonrt  of  AppeaL  Affirmed. 

MUtoft  Alexander  Strickland,  tor  a];>pUcaat. 
Bobert  S.  SlUi,  Dlst.  Att7.,  tor  xeapondont 

BBBAUX.  J.  Plaintiff  <relator  here) 
tnought  this  action  by  rule  In  order  to  hare 
a  bond  of  appeal  deeieed  nnll  on  the  gronnd 
of  illegaUt}-. 

Originally  auita  were  brought  the  pariah 
of  Tangipahoa  against  Campbell  and  Arleux, 
dealers  In  Hqnor,  In  order  to  collect  a  Uq- 
nor  dealer's  license  from  each.  At  the  trial 
tbe  two  suits  were  consolidated  for  the  pur- 
pose of  trial,  and  It  was  agreed  that.  In  the 
•rent  of  an  aroeal,  it  was  to  be  taken  In  one 
ca»e,  and  that  tbe  decree  on  appeal  would 
apply  to  both  casea.  JnOpnent  was  render- 
ed against  Oampbell  and  Arienz,  resv^^^* 

An  appeal  In  1801  was  tak«a  tn  tbe  case 
against  OampbdL  It  vas  proaecated  bef6m 
ttOm  emau  and  a  decree  adverse  to  Oamp- 
bell was  rendered. 

Ttawe  was  no  annal  takm  In  tbe  case 
against  Arleox.  The  minutes  do  not  show 
Oat  an  mdw  of  appeal,  as  relates  to  blm, 
was  erer  entered. 

There  Is  some  contention  ofTered  based 
upon  oral  testimony  In  regard  to  an  a«s«t- 
«d  order  of  a^eaL  We  are  not  of  tbe  Im- 
pression that  ttS»  testimony  Is  snffidently 
certain,  la  a  legal  point  (tf  Tlew,  to  prota  tbat 
an  order  of  appeal  was  leaned,  and  that  by 
an  oT«Fsl^t  It  bad  not  been  entered  on  the 
snfnntee.  In  view  of  tbe  record,  we  fed 
seasonably  certain  in  the  conelnskm  that  no 
ofdsr  appeal  was  ever  Issned.  At  any 
ntOk  ws  an  qnlto  cwtain  ttiat  no  sncb  order 
was  ever  entered  on  tbe  minutes  of  the 
court 


Despite  the  fact  that  no  order  of  appeal 
had  been  entered,  as  before  stated,  Arlenx, 
the  defendant  fnmlshed  a  bond  on  May  24, 
1901.  which  was  filed  on  the  12th  of  Jane, 
1901— It  follows,  after  the  10  days  within 
which  to  fumlsb  a  siMpenrive  aroeal  bond 
bad  elapsed. 

On  tbe  lOtb  of  Jnne,  1001,  the  parish  of 
Tangipnboa  obtained  a  writ  of  fieri  facias, 
and  bad  It  placed  in  tbe  bands  of  the  sheriff 
who  seised  tbe  contents  of  defendant's  bar- 
roMn,  In  order  from  Its  avails  to  collect  tbe 
amoant  of  tbe  Judgment  wblch  had  been  ob- 
tained, as  before  mentioned. 

On  the  12tb  day  of  October,  1901,  George 
Walker  petitioned  the  court,  and  represented 
"that  he  ta  surety  on  the  appeal  bond  of 
Arieux  In  tbe  sum  of  |845  given  by  Arleox 
to  secure  a  suspensive  appeal  In  tbe  caae  of 
tbe  parish  of  Tangipahoa  v.  P.  H.  Arieux, 
No.  114,  now  pending  before  tbe  Supreme 
Court  of  Louisiana;  that  he  la  desirous  of 
disposing  of  bis  property  situated  In  that  par* 
Isb  of  Tangipahoa;  that  be  desires  to  deposit 
In  the  court,  and  In  tbe  hands  of  tbe  cleric 
thereof,  tbe  amount  of  said  bond,  to  abide 
the  event  of  said  suit,  and  to  release  bis 
property  from  liability.  On  wblch  Is  entered 
tbe  following  order:  'Let  tbe  application  of 
George  Walker  be  granted,  and  let  him  be 
authorized  to  deposit  the  sum  of  f845  in  the 
hands  of  A.  B.  Lewis,  clerk  of  court,  as  a 
guaranty  for  his  eventual  liability  In  tbe  sus- 
pensive appeal  bond  In  tbe  matter  of  the  par- 
ish of  Tangipahoa  v.  Arieux,  as  prayed  for, 
and  according  to  tbe  terms  of  said  bond. 
Oct  12,  1901.' "  This  order  Is  rtgned  by  tbe 
Judge  of  tbe  district  court. 

In  coarse  of  time  George  Walker,  surety 
on  the  bond  furnished,  although  no  order 
of  appeal  bad  been  Issued,  became  concerned 
about  bis  liability,  and  conceived  tbe  Idea 
that  the  bond  in  question  was  null.  He 
filed  a  petition  setting  forth  that  on  the  24tb 
of  Hay,  1901,  a  Judgment  was  rradered 
against  Arienx  for  $000  and  costs  and  penal- 
ties. He  avers  that  be  became  surety  on 
tbe  snspenslTe  ain»eal  bond  In  qnestlon;  that 
tbe  bond  was  not  filed  within  tbe  10  days 
for  snspenslTe  appeal;  that  It  was  tnefrecttv* 
aa  a  sospenslve  siq^eal  bond. 

further  averred  that  this  bond  was 
without  effect  either  as  a  snspenslve  or  devol- 
utive appeal,  by  reason  of  the  fact  that  It 
was  filed  among  the  records-  without  any 
application  for  an  appeal,  and  without  an  op- 
der  of  appeal.  In  tbe  summary  or  conclu- 
sion of  this  petition  he  asks  that  certain  In- 
strument  of  writing  purporting  to  be  a  suspen- 
sive appeal  bond,  filed  June  18, 1901,  In  tiw  suit 
of  Pariah  of  iWt^paboa  t.  F.  H.  Arleox;  Now 
114,  shoold  be  declared  wHbout  effect  and 
null  and  void,  and  petitioner  released  from 
bis  UablUty  tberoon.**  Thta  Is  tbe  extent 
of  tiie  prayer. 

The  parish  of  Tangipahoa  filed  an  answer 
setting  forth  at  stnne  length  its  gronnds  of 
defense.  It  alleged.  In  snbstanoe,  that  Walk- 
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er**  eondact  and  reprewotattoiia  in  bli  peti- 
tion In  glTins  bond,  and  afterward  In  dfr> 
po  si  tins  tbe  money  in  place  of  the  bond* 
thereby  secnrlng  ttm  release  ot  Arlenf  ■ 
property  from  Klznre,  barred  him  from  set* 
ting  np  that  tbere  was  no  order  for  appeal 
bond,  and,  further,  that  be  (Walker)  was 
Arieox'B  partnw  In  the  liqnor  boalness  for 
which  the  parish  had  Issued  the  license  In 
question. 

Tbe  parish  also  Interposed  the  plea  of 
estoppel  on  tbe  ground  l^t  Walker  la  estop- 
ped tnm  contesting  the  demand,  because 
he  admitted  ttiat  be  was  surety  on  tbe  appeal 
bond. 

The  Judge  of  tb»  district  conrt  dismissed 
Ibe  mle  sued  for  the  relator.  George 
Walker,  •*wttbout  prejudice  to  relator's  right 
In  the  premises." 

From  this  Judgment  an  appeal  was  taken 
to  the  Conrt  of  Appeal  by  Walkor.  and  that 
conrt  affirmed  the  jn^ment  of  the  dtotrlct 
comt.  Tbe  text  of  the  decision  of  the  Court 
at  Appeal  went  b^rond  tbe  decree.  The  de- 
cree alone  gorwns.  It  Is  not  enlaiged  by 
the  text 

The  case  Is  before  ns  tor  review  In  an- 
swer to  a  rule  nisi  issued  here. 

The  parish  of  Taoglpahoa  has  gone  be- 
yond the  issue  tendered  by  Walker,  the 
plaintiff  in  mle^  who  only  asked  that  the  bond 
of  appeal  be  decreed  null  for  Illegality. 

The  parish  not  only  asked  that  the  bond 
be  decreed  l^al  and  binding,  but,  in  addi- 
tion, It  asked  to  recoTer  Jo^ment  for  the 
amount  deposited,  as  set  forth  In  tbe  stato* 
ment  of  the  case. 

Taking  up  the  issue  tendered  by  plalntUT 
Walker,  we  find  that  It  was  limited  to  tbe 
appeal  bond.  Relator  sought  to  hsTe  it  only 
decreed  null. 

There  Is  no  question  lo  our  mind  but 
what  the  bond  itself,  issued  without  a  pre- 
ceding order  of  appeal,  Is  nnll.  Such  an  or- 
der is  essential  to  the  validity  of  the  appeaL 
Without  it  the  court  is  without  Jurisdiction, 
and  without  it  even  consent  of  the  parties 
cannot  give  Jurisdiction.  To  sustain  an  ap- 
peal,  there  must  be  an  order  in  the  record. 

Having  arrived  at  tbe  conclusion  that  the 
bond  was  a  nullity,  it  devolves  upon  us  to 
decide  whetlier  or  not  the  surety.  Walker, 
is  estopped,  because  of  certain  asserted  ad- 
:mlsslons,  and  because  of  his  having  deposit- 
ed an  amount,  as  before  mentioned.  Tbe  ad- 
mission by  sUegation  of  tbe  petition  does  not 
strilce  ns  as  having  merit,  for  the  reason  that 
It  la  evid«it  the  purpose  of  tbe  pleader, 
Walker,  was  to  attack  the  validity  of  the 
bond,  and  that  refwence  to  the  bond  was  not 
Intended  and  did  not  liave  the  effect  of  giv- 
ing It  vitality,  if  It  previously  had  none. 

Walker  did  allege,  In  his  petition  to  be 
permitted  to  deposit  the  amonnt  before  men- 
tioned In  lieu  of  his  bond,  that  he  was  sure- 
ty "on  tbe  appeal  bond  of  P.  H.  Arieux 
*  *  *  to  secure  a  auspenslvo  appeal"  in 
tin  qase  In  qnestkui. 


No  question  but  0iat  this  was  tlie  purpose. 
This  averment  does  not  invest  the  bond  with 
vitality  If  it  had  none  before  the  allegation 
was  made.  The  amount  was  deposited  to 
secure  Us  UabiUty  oa  the  btmd.  If  thoe 
was  no  liability  possibly  fbe  depositor  is  en- 
titled to  the  amount  deposited. 

As  tolatSB  to  the  suspensive  appeal,  tbe 
deposit  of  an  amonnt  in  lien  of  the  bond 
would  not  ordinarily  invest  It  with  greater 
regularity  than  the  bond  Itadf;  that  is,  If 
there  was  no  order  of  a^Mal,  the  deposit  of 
the  amount  would  not  have  the  effect  of  si^ 
plying  the  «der  of  appeal  which  should  Is- 
sue and  be  placed  of  record. 

At  relstes  to  tbe  appeal,  strictly,  tbe  bond 
and  the  d^KMlt  did  not  of  themsdrest  ex- 
elnslvely  sustain  Its  validity. 

But  the  amount  had  been  plaood  In  tbe 
bands  of  the  dak.  Then  is  evldenoe  go- 
ing to  show  that  tbia  sure^  bad  an  Interest 
In  the  property;  that  ho  gave  himself  mne 
conc«n  in  obtaining  lite  tdedse  (tf  the  pnw- 
erty  than  Is  usual  with  a  surety. 

In  the  present  situation  of  Ibe  tssnei^  we 
must  decline  to  go  farther  than  aQim  the 
Judgment  of  the  district  court  and  of  the 
Court  of  AppeaL 

There  has  been  an  amonnt  turned  over  to 
the  clerk  of  conrt  for  a  particular  purpose. 
As  to  this  depotit,  plalntUt  In  suing,  must 
be  held  to  assume  tbe  burden  of  pleading  and 
of  proot 

Considered  from  that  point  of  view,  we 
do  not  think  be  is  entitled  to  the  reUef  of 
ordering  the  amount  to  be  turned  ow  to 
bim  for  which  be  never  prayed.  He  has  not 
asked  for  tbe  amount  deposited. 

On  tbe  other  hand,  we  most  decline  to 
decide  at  tbls  Ume  that  tbe  pariah  of  Tsngl- 
pahoa  is  entitled  to,  or  not  entitled  to,  this 
amount. 

We  are  not  satisfied  that  relator  is  entiUed 
to  the  amount  at  all.  The  plea  of  estoppel 
is  left  to  future  consideration  and  adjudica* 
tlon  In  proceedings  brought  by  relator  tar 
tbe  amount  in  question. 

For  the  reasons  assigned,  the  mle  nisi  Ir 
discharged,  and  the  Judgments  of  the  dis- 
trict conrt  and  the  Court  of  Appeal  are  af 
firmed. 

cm  »> 

No.  14,798. 
OOVINQTON  V.  BOBEKSON. 
(Sapxeme  Ooart  of  Lonisiasa.  Nov.  90t  1808.) 

APPBAL-^  RBVIBW  — '  BLANDSR  -  BVimNCS- 

INDICTMEMTt-PRBSUUPTIONS. 

1.  In  cases  of  slander  the  findings  of  the  Jorj 
will  not  be  disturbed  aniesa  clearly  erroneouft 
improper,  and  not  anstalned  by  any  correct  view 
of  the  evidence. 

2.  Slanderous  words  may  be  actionable  even 
though  they  do  not  consist  of  an  oneqnivocal  and 
positive  assertion  concerning  another. 

3.  Under  artlde  2315  of  tbe  Civil  Code,  sH 
that  is  necessary  tor  a  person  Jodidallj  daish 
\Dfi  damages  to  himself  from  a  slander  is  to  al- 
lege a  condition  of  things  such  as  would  sbov 
a  "fault"  on  the  part  of  the  defwdaat.  accoos* 
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panied  \>j  a  claim  of  resulting  damage  there- 
from, and  npoQ  the  trial  of  the  case  to  establish 
the  troth  of  hie  allegations.  Plaintiff  may  re- 
cover compensatory  damages,  whether  there  was 
•ctoal  malice  or  not  on  tae  part  of  the  defend- 
ant. The  qtiestion  of  actual  malice  arises  only 
wbeDpaniuTe  damages  are  claimed. 

4.  The  finding  of  an  indictment  against  a  per- 
son gives  rise  to  a  presumption  of  good  faith 
in  faTor  of  the  person  makmg  the  charge,  and 
to  criminalitT  on  the  part  of  the  person  charged, 
only  for  ■  limited  pnrpose,  extent,  and  time. . 
The  presumption  of  innocence  follows  the  accus- 
ed until  conviction.  When  the  district  attorney 
enters  a  nolle  prosequi,  or  the  jury  acquits,  so<£ 
limited  presomptionB  as  the  inalctmeoit  clvee  rise 
to  disappear,  and  the  wboi»  matter  n  set  at 
large. 

(^Uabaa  bj  the  Gottrt) 

Aiqwal  from  Second  Judical  Dlatiict  Conr^ 
Parlslt  of  Boaster;  Jotm  Thomas  WatUDs. 
Judge. 

Action  by  A.  0.  Oorinston  against  3.  J. 
Boberaon.  Judgment  for  plaintiff,  and  de* 
fendant  appeals.  Afflnned. 

Joannes  Smith,  for  appellant  Hnrff  & 
Webb,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  C  J.  The  plalntUr  prayed  for 
Judgment  for  f3,000,  with  legal  Interest  from 
Jndidal  demand  for  damages. 

He  alleged:  That  on  or  about  the  28th  of 
November,  1901,  on  the  pabUc  highway  lead- 
ing l^m  Cartervtlle  to  Horse  river,  at  Mar^ 
tin's  Creek  Bridge,  in  the  present  of  36  or 
40  citlsens  of  the  parish  of  Bossier,  the  de> 
fendant,  with  a  view  of  injuring  his  charact^ 
and  good  name,  in  wanton  disregard  of  peti- 
tioner's rights,  falsely,  maliciously,  and  wick- 
edly charged  and  accused  him  of  having  com- 
mitted the  infamous  crime  of  arson,  by  set- 
ting flre  to  and  burning  a  house  corocrib, 
with  its  contents  of  corn  and  fodder,  belong- 
ing to  Joe  Zachary,  on  a  night  or  two  before, 
during  the  month  of  November.  That  the 
said  charge  and  accusation  publicly  made  In 
the  presence  of  the  parties  named,  was  made 
deliberately.  That  it  waa  without  cause,, 
false  and  malicious,  and  made  by  defendant 
virith  the  wicked  intention  and  for  the  pur- 
pose of  injuring  him  In  the  esteem  of  his 
friends  and  the  community,  and  to  destroy 
the  confidence  of  the  public  in  him,  and  to 
bring  him  and  his  family  Into  disgrace  and 
shame. 

That  defendant  bad  considerable  means 
and  Influence  In  the  community,  and  his  false 
and  malicious  charge  and  accusations  bad 
damaged  him,  by  injuring  his  reputation,  and 
lessened  the  esteem  of  his  neighbors  and 
friends,  and  humiliated  him.  That  he  had 
lived  in  the  community  where  the  charge 
was  made  for  many  years.  That  he  had  the 
respect  of  the  community,  and  that  he  bad 
been  injured  In  reputation  and  financial  and 
social  relations  in  the  sum  prayed  for.  He 
prayed  tar  trial  by  Jury  and  for  general  re- 
lief. 

The  defendant  answered.  He  averred: 
Tliat  on  Qt  about  the  — —  day  of  November, 


■1901,  in  the  nighttime,  the  comcrib,  with  the 
com  and  fodder  therein,  belonging  to  Joe 
Zachary,  In  Ward  4  In  Bossier  parish,  was 
burned,  and,  from  appearances  aod  clrcum- 
Btancea,  was  the  work  of  an  incendiary. 

That  a  day  or  two  thereafter  be  made,  in 
connection  with  other  citizens  of  said  vrard 
and  parish,  honest;  faithful,  and  diligent 
search  to  ascertain  the  guilty  party  or  par- 
ties, and,  from  all  the  facts  and  circumstan- 
ces disclosed  by  the  Investigations  by  him- 
self and  others,  he,  with  others,  was  led  to 
tbe  belief  that  plaintiff  was  the  guilty  party, 
end  be  and  others  so  stated  to  plaintiff  and 
others  there  assembled  at  the  time  and  placo 
mentioned  In  the  petition.  That  this  belief 
was  honest  and  based  upon  reasonable 
grotmds.  He  denied  that  he  gave  unneces- 
sary publicity  to  his  belief  and  that  of  his  co- 
workers in  the  guilt  of  the  plaintiff,  or  that 
In  so  accusing  or  charging  him  he  was  ac- 
tuated by  malice,  or  a  desire  or  purpose  of 
injuring  plaintiff  In  reputation  or  otherwise 
In  the  community  in  which  he  lived  or  else- 
where. 

That  not  until  after  the  Investigations 
aforesaid  bad -led  him  and  others  then  and 
there  present,  as  stated  in  the  petition,  to 
the  belief  that  the  plaintiff  waa  the  guilty 
party,  as  aforesaid,  did  he  make  the  charge 
or  accusation  against  him,  and  he  then  did  so 
only  in  the  performance  of  a  duty  he  owed 
the  public  and  the  state  of  Louisiana. 

He  averred  further  that  after  an  investiga- 
tion of  the  case  the  grand  Jury  of  Bossier 
parish  returned  a  bill  of  indictment  against 
plaintiff  for  the  alleged  arson  of  the  comcrib 
aforesaid. 

The  case  was  tried  by  a  Jury,  which  re- 
turned a  verdict  in  favor  of  the  plaintiff 
against  the  defendant  for  $200  and  costs. 
The  defendant  made  an  unsuccessful  appli- 
cation for  a  new  trial,  and,  the  court  having 
rend^d  Judgment  in  conformity  with  the 
verdict,  defendant  appealed. 

PialntltTs  counsel  stated  at  the  bar  that 
he  had  forwarded  to  be  filed  an  answer  to 
the  appeal.  In  which  he  prayed  for  an  In- 
crease of  the  Judgment  in  plaintiff's  favor, 
but  It  must  have  miscarried  in  some  way. 
The  petition  In  the  case  was  filed  on  January 
20, 1002. 

The  defendant  Is  a  merchant  at  Oartervllie, 
In  the  northern  part  of  Bossier  parish.  About 
two  miles  and  a  half  east  of  this  town,  and 
on  the  road  leading  from  there  towards 
Horse  river,  lives  the  plaintiff,  a  farmer, 
owning  abont  IGO  acres  of  land.  Covington's 
house  and  outbuildings  are  on  the  south  or 
right-hand  side  of  the  road,  going  away  from 
Gartervlile.  His  bouse  faces  the  road,  but 
is  about  60  feet  from  It  In  front  of  the 
house  is  a  space  referred  to  in  the  evidence 
SB  a  "stamp,"  open  from  the  public  road 
up  to  the  yard  fence  which  incloses  plain- 
tiff's residence.  To  the  right  of  this  "stamp" 
are  two  lots  of  Covington's— the  first  a  cow 
pen,  which  is  directly  ui>oa  the  public  road. 
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and  Jast  behind  this  pen  a  small  horse  lo^ 
which  has  a  gate  oitening  Into  this  stamp. 

Further  away  fiom  Garterlll^  aod  about 
half  a  mUe  from  Oorlngton's  taonse,  are  the 
residence  and  oatbnUdlngs  of  one  Zachaz?, 
"Who  owns  and  cultiTateB  a  small  tract  of 
land,  which  he  had  purchased  from  the  de* 
fendaot,  Boberson.  The  hulldlnga  and  oot- 
bnlldlngs  on  Zachary's  tract  face  the  pnbUe 
road,  hot  thear  are  on  the  o^oslte  side  ftom 
those  of  Covington. 

In  between  Covington's  place  and  that  of 
Zachary,  Uartln's  creek  crosses  the  public 
road,  and  the  creek  Is  there  crossed  by  a 
bridge.  The  creek  at  that  point  runs  nearly 
north  and  sooth,  but  it  soon  shtCts  to  the 
west  on  the  left-hand  side  of  tto  road,  and 
runs  nearly  parallel  to  It,  In  a  general  east- 
erly and  westeriy  direction.  On  the  eastern 
side  of  Martin's  creek  (the  side  of  the  aeelk 
nearest  to  Zacbary's  property)  there  Is  a 
swamp,  which  ntends  on  both  sides  of  the 
public  road.  A  smalt  branch  empties  Into 
Martin's  creek  on  the  left-hand  side  of  the 
road,  a  short  distance  to  the  left  of  the 
bridge,  and  on  the  side  of  the  creek  next  to 
Zacfaary's.  This  branch  runs  for  a  short  dis- 
tance north  and  soutii,  and  then  shifts  to  the 
west,  and  runs  parall^  to  Um  toad,  and  in 
front  of  Covington's  property.  It  Is  skirted 
on  the  southern  next  the  road  a 
little  path,  whi<A  crosses  It  Just  before  It 
Mnpties  Into  the  creek,  and  ending  at  the 
pnbUc  road,  next  to  the  left-hand  side  of  the 
brl^e.  A  small  path  runs  parallel  to  the 
public  road,  on  Its  right-hand  side  as  It  leads 
fnm  Cartervllle  to  the  bridge.  It  commen- 
ces at  the  brl<U^  passes  in  front  of  Coving* 
ton's  house  and  lots,  and  In  front  of  or  across 
the  "stamp"  i^erred  to,  on  towards  Carter^ 
vlUe. 

On  Qie  night  of  November  27,  1901,  the 
comcrlb  on  Zacbary's  place  was  burned,  with 
Its  contents  ct  com  and  fodder.  Several 
neighbors  reached  the  spot  during  the  night 
or  early  In  the  morning,  and  in  the  afternoon 
of  that  day  several  parties  met  at  the  place 
of  the  fire  In  order  to  Investigate  into  the 
taxtM  connected  with  it  Among  these  were 
Boberson  (the  defendant  In  this  suit,  with 
whom  Zachary  had  In  the  meantime  commu- 
nicated In  person),  Mays  (a  friend  of  Bober- 
son, team  OartervUle),  Styles,  two  men  of 
the  name  of  Walkice^  and  Zachary.  In  the 
Interview  between  Zachary  and  Boberson.  the 
former  communicated  to  the  latter  his  be- 
lief that  the  plaintiff,  Covington,  bad  set  fire 
to  the  crib;  and  Boberson,  impressed  by 
Zacfaary's  statements,  went  to  the  crib  with 
the  same  belief.  We  think  the  testimony 
fairly  shows  that  all  the  parties  who  were 
at  the  place  of  the  fire  on  the  afternoon  in 
question  were  under  tlM  same  Impression 
before  they  left  the  spot  to  make  any  Inves- 
tigation into  the  facts  of  the  case.  Zachary, 
Styles,  and  the  two  Wallaces  started  from 
tSun  to  make  Investigations.  According  to 
their  testimony,  they  struck  a  track  of  a 


man*B  shoe  at  some  distance^  moving  around 
Zsdiary's  field  toward  the  bridge  Th^  oc- 
casionally lost  the  trat^  but  refound  It,  and 
traced  It  to  the  public  ro^  on  the  side  <tf 
the  creek  next  to  Zacbary's.  They  went  ba<± 
towards  Zachary'fl  over  the  same  ground 
they  had  traveled;  finding,  they  say,  the  same 
track  Trtiich  they  had  traced  from  the  crib 
to  the  bridge,  going  from  the  Inddge  towards 
Zacbary's.  They  did  not  go  the  whole  distance 
back,  for  Boboaon  and  Mays,  who  had  not 
been  with  tbera  on  their  way  out;  but  wore  rid- 
ing ba(ft  along  the  public  road  to  the  bridge, 
Joined  them  from  across  Zacbary's  field,  and 
the  whole  party  turned  back  to  the  bridge. 
The  party  stoi^ed  at  the  bridge  and  some 
discussion  took  place  there.  In  a  few  mo- 
ments some  of  the  party  (thoui^  not  Boboy 
son)  crossed  the  bridge  over  to  the  side  of  the 
creek  next  to  Covington's.  In  tiielr  testi- 
mony they  say  "Qiat  the  track  was  lost  on  the 
bridge,  but  it  was  fomid  again  on  the  path  a 
little  distance  tnm  the  bridge,  and  on  the 
side  of  the  public  road  leading  to  Ooving- 
ton's  property;  that  they  traced  It  as  far 
out  as  CoTlngton's  cow  pm.  At  that  point, 
at  the  suggestion  of  Mays,  all  further  in- 
vestigation stopped,  and  the  party  retamed 
to  the  bridge  and  separated.  One  of  the 
investigating  party  did  go  to  Co^ngton's 
gate  and  spoke  to  his  wife,  but  he  says  be 
made  no  ecaminatlon  after  he  left  the  cow 
lot  to  see  whethw  the  tinck  1^  the  path  and 
went  out  to  Covington's  house.  Mays  and 
Boberson  on  their  return  to  Cartervllle  passed 
In  front  of  Covington's  house,  but  neither 
looked  to  see  what  became  of  the  trade.  We 
are  satisfied'  from  the  testimony  that  all  tiie 
party  who  were  at  the  bridge  bad,  beton 
they  crossed  It  and  examined  the  tra<±B  be- 
yond It,  made  up  tb^  minds  that  Coving- 
ton was  the  party  who  had  set  fire  to  the 
crib.  During  that  night  varloiu  parties  were 
sent  out  to  the  dtizens  of  tiie  Fourth  Ward, 
requestlug  them  to  meet  the  next  morning 
to  Investigate  the  fire.  Zachary,  Boberson, 
and  a  young  lad  who  lived  at  Boberson's 
were  active  In  having  notice  to  this  effect 
given  out  In  conseanence  of  this  notice^ 
over  50  citizens  of  tiie  ward  met  the  next 
morning  at  the  bridge.  Covington  was  pres- 
ent at  the  meeting.  80  was  tiie  Justice  at 
the  peace  of  the  ward.  The  whole  party 
proceeded  out  to  the  burnt  crib.  While  tb^ 
were  at  the  crib,  and  before  any  examination 
commenced.  Bobawm  announced  (Vtenly  that 
the  man  who  borued  the  crib  was  In  the 
crowd.  The  party  then  went  over  tiie  ssme 
ground  which  had  been  followed  the  ni^ 
before,  examining  more  or  less  the  tiacfca 
Covington  offered  to  place  his  foot  in  the 
track,  but  was  not  allowed  to  do  so^  tiie  res- 
son  assigned  being  that  the  shoe  track  was 
of  a  No.  9  shoe,  and  too  many  m&n  In  the 
crowd  were  wearing  ttiat  number  of  shoe. 
The  president  of  the  meeting,  however,  did 
put  his  foot  In  the  track,  and  It  fitted  ez- 
acUy.  When  the  crowd  reached  the  bridge  It 
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stopped,  and  a  meeting  waa  called  to  order 
by  Boberson*  who  suggested  that  Mr.  Oai^ 
rett  preside,  which  he  accordingly  did.  Pre- 
cisely what  he  said  on  doing  so  Is  not  shown, 
bot  Boberson  called  for  a  statement  from 
Zacbary.  Zacbary  made  a  statement,  and 
was  then  followed  by  a  statement  from  Bob* 
erson,  and  it  was  the  statement  made  at 
this  time  by  Boberson  which  gare  rise  to 
this  action.  Several  parties  were  called  on 
to  give  their  opinion—among  others,  Mays— 
but  they  declined  doing  eo;  Mays  saying  "he 
bad  only  gone  there,  as  a  citizen,  to  try  to 
investigate  the  thing  and  fiiSd  the  tronble.** 
AUnm  fone  of  defendant's  witnesses)  testified 
that  "the  first  proposition  after  Mr.  Boberson 
had  made  bis  statement  and  Zacbary  had 
made  bit  statement  as  to  who  waa  the  gnllty 
man  was,  all  that  believed  Mr.  Covington  to 
be  the  mad,  to  'get  on  the  oth^  side  of  the 
bridge,*  and  no  one  got  over  there  at  all. 
Tlie  people  got  off  the  bridge,  and  the  second 
preposition  was,  would  it  be  agreeable  to 
take  a  secret  ballot  as  to  how  the  peoi^e 
stood  on  the  matter." 

It  appears  that,  when  this  secret  ballot  was 
taken,  82  expressed  their  opinion  that  Govlng- 
tim  waa  the  gnUty  party,  and  18  that  be  was 
not;  and  ttiere  waa  1  blank  vote.  Although 
tills  was  the  resnlt  of  the  vote  gtvm,  nothing 
waa  daaa  by  any  one  present  In  the  way  of 
taking  legal  steps  against  Gorlngton.  though 
the  Justice  of  the  peace  vras  on  the  spot 
Covlngtim,  as  a  wltneaa  on  the  stand,  being 
asked  what,  if  anythtag,  did  Mr.  Boberson 
say  abont  going  to  Iai#  with  this  matta:,  an- 
swered: "Well,  be  asked  Mr.  Garrett  if  he 
was  willing  for  it  to  go  to  law,  and  Mr.  Gar- 
rett aaked  me  if  I  was  willing  for  It  to  go  to 
law,  and  I  told  them  I  was  perfectly  willlDg 
for  It  to  go  to  law  and  have  a  trial,  If  they 
thought  I  waa  gnllty,  and  they  said,  'All 
right'  I  turned  to  ISr.  Garrett,  the  jjnstlce 
of  the  peace,  and  told  him  that  X  knew  noth- 
ing about  law,  nor  nothing  of  that  kind,  and 
aaked  him  what  was  the  proper  steps  tor  me 
to  take  in  the  matter,  and  he  said:  *Well, 
Alec,  I  see  notiilng  to  convict  yon  of  the  mat- 
ter, and  noQilng  to  show  that  you  have  done 
It,  and  I  would  go  on  and  pay  no  attention  to 
it.  If  they  send  after  you,  I  would  go  on; 
and,  if  they  d<m't,  I  would  go  on  and  pay  no 
more  attentton  to  It*  Then  Bfr.  Boberscm 
says:  *BIr.  Garrett,  see  if  he  Is  willing  to 
drop  It*  And  Mr.  Garrett  aiAed  me  If  I  was 
willing  to  drop  It,  and  I  said:  'Well,  genUe- 
men'**— 

Before  he  concluded  the  aentence  be  was 
aidted:  "Did  he  give  any  reasons  why  be 
wanted  It  dropped?"  to  which  he  answered: 
*Wo,  sir.  I  said:  'Well,  Mr.  Garrett,  It  seems 
to  me  that  this  thing  has  been  fixed  up  and 
pnt  ett  on  me.  I  am  willing  to  do  what  is 
right  about  It,  and  It  is  with  you  all  to  man- 
age it  It  Is  just  what  yon  say.*  I  think,  as 
near  as  I  can  remmber,  tiiat  Is  the  rKuarks. 
Of  course.  I  vraa  bothered.  I  was  not  expect- 
ing anything  like  that  I  waa  not  thinking  of 


such  a  thing,  and  It  Jnst  simply  got  away  with 
me.  I  was  never  gotten  away  with  worse  In 

my  life," 

This  meeting  was  held  on  de  2&th  of  No- 
vember, 1801.  The  present  suit  was  filed  on 
the  20th  of  Jannary,  1902.  On  the  2Mb  of 
January,  1902,  the  grand  Jury  of  Bossier  par- 
ish found  a  true  bill  against  the  plaintiff  for 
having  "willfully  and  maliciously  set  fire  to 
and  burned  the  comcrib  and  atable  of  J.  M. 
Zachary  in  the  nighttime." 

The  case  went  to  trial.  The  district  attor- 
ney said  his  recollection  of  the  case  was  that 
a  nolle  prosequi  was  altered  to  the  case,  in- 
stead of  asking  the  Jury  to  acquit  him,  but  the 
record  discloses  that  the  Jury  retnmed  a  ver- 
dict of  not  guilty.  The  probability  la  that  the 
verdict  was  rendered  In  consequence  of  objec- 
tion having  been  made  to  a  nolle  prosequi. 

In  the  Zacbary  testimony,  be  testified  that 
several  yean  before  the  burning  of  bis  crib^ 
in  November,  1901,  Oovlngton  had  struck  him 
In  the  face,  but  he  aald  that  the  dUBcnlty  be- 
tween them  bad  ended  then  and  there,  with 
the  blow,  and  they  bad  been  good  friends 
since;  that  Covington  had  struck  hhn  because, 
on  bis  returning  to  Covington  a  mule  which 
be  had  hired  fmn  hhn.  which  waa  lame,  the 
latter  convlalned  to  him  of  something  be  had 
told,  and  be  had  said  that  anybody  who  had 
said  that  was  a  damned  liar;  that  be  had  not 
told  Covington  Uiat  be  was  a  damned  liar. 

On  cross-examination  be  made  the  following 
answers  to  questions  propounded  to  him: 

"Q.  Ton  didn't  whip  Covington,  did  yon? 

"A.  No,  sir. 

"Q.  He  got  the  best  of  it? 
"A.  There  was  only  lick  passed. 
"Q.  you  stopped  then? 
"A.  Yes,  sir. 

"Q.  Ton  and  him  fUendsT 
"A.  Tea,  sir, 

"Q.  Nothing  more  said  about  ItT 
''A.  That  is  right 

"Q.  la  It  not  a  fact  Out  during  the  sum- 
mer and  fall  before  yoar  crib  was  burned, 
that  GoThigton  would  cot  wood  (or  you  when 
yon  were  sick? 

"A.  Well  he  might  have  cut  wood.  He 
came  out  and  waited  on  me. 

"Q.  Brought  In  your  wood  and  made  your 
fires? 

"A.  Tea,  star.  I  did  the  same  for  hSm. 

"Q.  And  did  not  bis  wife  cook  up  pnnisians 
itod  carry  to  your  wife? 

"A.  I  don't  know  whether  she  did  or  not 
They  waa  mighty  kind  to  ns. 

"Q.  He  never  charged  yon  anything  Cor 
services  rend^ed? 

"A.  In  sicknesB,  certainly  not 

"Q.  Mr.  Covington  treated  yon  nicely,  as 
a  good  neighbor? 

"A.  Tes,  sir. 

**Q.  Tou  bad  no  conqtlaint  to  makef 
"A.  None  at  all  at  him  whatever. 
"Q.  Wouldn't  It  look  strange  that  a  man 
like  that  should  bum  your  cribl^ 
Question  objected  to  and  abandoned.  The 
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■ame  matten  hen  testified  to  wen  made  hj 
Zachary  to  hi*  remaike  before  the  meeting  In 
answer  to  qneetlona  propounded  to  lilin  by 
Covington. 

Roberson,  in  bis  testimony,  said  lie  had  not 
talked  to  any  one  anything  more  than  Zach- 
ary;  that  he  always  tried  to  mind  his  own 
bnslness  and  nerer  make  a  tattling  horn;  that 
be  went  on  nQtU  things  tamed  ont  like  they 
did.  and  that  was  the  reason  why  be  expressed 
his  opinion  like  he  did;  that  be  honestly  be* 
tieved  he  waa  Oie  man;  he  did  not  lar  that  be 
did  It 

Zacbary*B  cribs  and  fences  had  been  burned 
several  times,  and  it  was  because  of  the  fact 
that  his  fence  had  been  broken  down  and 
burned  upon  the  same  day  that  his  dlffleolty 
with  CoTtngton  atwat  the  male  occurred,  and 
tracks  on  each  occasioo  were  seen  leading 
in  the  direction  of  the  brl^e  towards  Coving- 
ton's house,  that  Zachary  saq>ected  Coving- 
ton.  Zachary  liad  had  at  different  times  his 
cotton  and  fences  burned,  and  he  informed 
Roberson  that  he  suspected  Covington  was 
the  guilty  party,  and  his  reasoos  for  supposing 
90,  and  these  statements  evidently  fbund  lodg- 
ment  in  Roberson's  own  mind. 

The  number  of  times  that  Zachary's  fences 
and  cotton  were  burned  bad  created  doubts 
among  some  persons  as  to  whether  they  were 
not  attributed  to  himself.  There  is  testimony 
In  the  record  going  to  show  that  some  one  had 
drcnlated  to  a  limited  extrait  the  rumor  that 
Covington  was  tbe  party  who  liad  set  Are  to 
these  fences  and  to  houses,  but  it  does  not 
seem  to  have  received  any  credence,  and  no 
one  pretends  to  have  traced  the  origin  of  the 
same.  Zachary  claimed  to  entertain  suspl- 
dons  on  this  rabjeet,  and  it  is  suggested 
that  thiB  rumor  otlgiuited  with  him,  and  this 
is  quite  probable. 

Defendant,  in  his  brief,  submits  tbe  fcdlow- 
ing  points  and  authorities: 

"(1)  It  is  not  only  the  Uwful  right  but  the 
dvU  du^  of  every  citizen  to  set  on  foot  crim- 
inal ivoceedlngs  whenever  he  believes  honest- 
ly and  on  reasonable  grounds  that  a  crime  has 
been  committed.  De  Armond  v.  Bt  Amant, 
40  La.  Ann.  874,  4  South.  72;  Tinas  v.  Ins. 
Co..  83  La.  Ann.  1265. 

"(2)  Statements  made  bona  flde  upon  the 
subject-matter  are  privileged,  and  not  action- 
able. Lynch  t.  Feblgo*,  89  la.  Ann.  386,  1 
South.  680;  18  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  pp.  1029, 1037. 1080.  Actions  of  this  kind 
have  never  been  fav<»«d,  and,  in  order  to  sus- 
tain them,  a  clear  case  must  be  established. 
Maloney  t.  Doane,  16  La.  281,  80  Am.  Dec. 
204;  Ney  v.  Richard,  15  La.  Ann.  605;  Staub 
V.  Tan  Benthuysen,  38  La.  Ann.  467 ;  Glrot  v. 
Graham,  41  La.  Ann.  611, 6  South.  81C;  Brelet 
V.  Mullen,  44  Ia.  Ann  194. 10  South.  86S. 

In  an  action  Cor  damages  for  slander, 
malice  is  the  essence,  and  it  must  be  proved, 
In  order  that  plalntiflT  may  recovor.  Town- 
sbend.  Slander  A:  Libel,  |  421 ;  Boullemet  v. 
Philips,  2  Boh.  866 ;  Barton  r.  Eavanaugh,  12 


T4U  Ann.  833;  Blass  r.  Oregor,  15  La.  Anu. 
421;  Murphy  v.  Bedler,  16  La.  Ann.  1; 
Hane?  v.  Trost,  84  La.  Ann.  1146. 

"(4)  The  grand  Juty  found  a  true  bill 
against  the  plaintiff,  and  tbe  fact  tliat  this 
was  so,  and  that  32  citizens  out  of  60  roted 
that  it  was  their  belief  that  plaintiff  waa 
goil^,  are  strong  circumstances  that  there 
was  probable  cause.   Grant  t.  Deuel,  8  Rob. 

"(5)  The  slander  became  merged  in  tbe 
prosecution,  and.  If  the  prosecution  Is  not  ais 
tionable,  neither  Is  the  slander.  Vinas  t. 
Merchants*  Mut  Ins.  Co.,  83  La.  Ann.  1265; 
Dearmoud  v.  St  Amant,  40  La.  Ann.  S74,  4 
South.  72;  Enders  v.  Btdaeao,  DS  La.  Ann. 
1020.  27  South.  646. 

"The  Indictment  was  the  result  of  the  slan- 
der charged,  and,  as  the  greater  includes  the 
less,  and  there  la  no  complaint  as  to  the  Indict- 
ment or  prosecution,  the  plaintiff  shows  no 
cause  of  action.  No  case  can  be  found  when, 
after  slander  has  been  teerged  in  an  indict- 
ment and  prosecution,  an  action  has  been 
maintained  for  the  slander  thus  merged.  If 
plaintiff  has  any  actlfm,  It  Is  for  malleloDi 
prosecution. 

"(6)  Probable  cause  does  not  depend  on  the 
actual  state  of  the  case,  In  point  of  fact  but 
on  tbe  reasonable  belief  of  tbe  prosecutor. 
However  innocent  the  plaintiff  may  have  bem 
of  the  crime  charged,  It  is  enough  for  defend- 
ant to  show  that  he  had  reasonable  gnranda 
for  belleviog  him  guilty  at  the  time  the  charge 
was  made.  Gould  v.  Gardner,  8  1^  Ann.  11 ; 
Talbert  v.  Stone,  10  La.  Ann.  637;  Pollens  v. 
Bullerdleck,  13  La.  Ann.  274;  Weil  v.  larad, 
42  La.  Ann.  065.  8  South.  826;  Moeley  v.  Tear- 
wood,  48  La.  Ann.  334,  10  SoutlL  274.  Ru- 
mors are  not  but  the  represratatlona  of  others 
are,  foundation  for  such  belief.  Mosley  v. 
Yearwood,  48  La.  Ann.  834.  10  South.  274; 
Saodos  v.  Teasie,  100  La.  202,  80  South.  767. 

"<7)  An  acquittal  is  no  proof  of  want  of 
probable  causes  Reason  of  tbe  Rule  [Grant 
V.  Deuel]  8  Bob.  21.  88  Am.  Dec  228;  Gerber 
V.  Ylosca,  8  Bob.  160;  Talbert  v.  Stone,  10 
Ann.  687;  God&ey  r.  Sonlat  88  La.  Ann. 
910;  Vinas  v.  Insurance  Co.,  33  La.  Ann.  1266; 
Staub  V.  Van  Benthuysai,  86  La.  Ann.  467. 

"(8)  Yodlcts  of  Juries  In  cases  like  the  pres- 
ent are  frequently  aet  aside  by  the  Supreme 
Court  See  Sandoi  v.  Veazle.  106  La.  202,  80 
South.  767,  and  cases  dted;  Digard  v.Mlchaud, 
a  Rob.  387;  GUbert  v.  Palmer,  8  La.  Ann.  130; 
Talbert  t.  Stone,  10  La.  Ann.  637;  Pellens  v. 
Bullerdleck.  13  La.  Ann.  274;  Ellis  v.  Board 
of  Com'rs,  43  La.  Ann.  8ft,  8  Soutli.  914." 

The  plaintiff  submits  the  following  polots 
and  authorities: 

"(1)  If  any  one  unlawfully  interferes  with 
tbe  rights  which  evory  citizen  has  of  enjoying 
that  degree  of  respect,  good  will,  and  social 
standing  to  which  his  own  acts  and  habits  em* 
title  him,  by  making  or  circulating  slanderous 
reimrts,  he  renders  bimself  liable  in  damages. 
WUllams  T.  McManus,  88  La.  Ann.  161,  68 
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Am.  B^.  171;  Ellis  t.  Boards  of  Cchii'es, 
La.  Amu  867,  8  South.  814;  Harris  r.  Mln- 
Tlelle.  46  L«.  Ann.  806. 19  South.  925. 

"(2)  ICrery  r^tittoa  of  a  slander  originat- 
ed by  a  third  person  is  a  vrillful  publication 
of  It,  and  renders  the  p»8oa  repeating  it 
Uable.  Talebearers  are  as  bad  as  taletellers; 
nor  is  it  any  defense  that  the  speaker  did 
not  originate  lt»  bnt  heard  it  and.  believed  It. 
Harris  t.  MlnTieUe^  48  Ia.  Ann.  906^  10 
South.  925. 

"(3)  To  charge  an  Innocent  man  with  burn- 
ing a  house  Is  elanderons  per  a^  and  the 
law  Implies  malice,  even  if  none  be  proven. 
Btanb  r.  Yan  Benthuysen.  36  La.  Ann.  468; 
WllllamsT.  MeManus,38Lfl.  Ann.  161;  Taylor 
T.  Ellington,  46  Im.  Ann.  871.  15  South.  489. 

"(4)  Malice  does  not  always  mean  w^te 
against  an  Indtridual,  but  malus  anlmna— «. 
wanton  disregard  of  the  rights  of  others. 
Ferret  r.  New  Orleans  Times  Newspaper,  26 
lA.  Ann.  170;  SaTole  t.  Scanlan.  43  La.  Ann. 
867,  9  South.  816,  26  Am.  8t  Bep.  200;  Well 
T.  Israel.  42  La.  Ann.  966,  8  South.  826. 

"(5)  Probable  canse  ineans  the  existence  of 
neb  facts  and  circumstances  as  would  ex- 
cite the  belief  la  a  reasonable  miad  that 
plaintiff  was  guUty.  Mosley  v.  TearwDod.  48 
La.  Ann.  894^  18  South.  274,** 

Opinion. 

This  case  Is  submitted  to  us  by  defendant 
witbont  any  complaint  as  to  the  instmctipns 
which  were  glv^  by  the  court  to  the  jury, 
and  the  charge  Itself  is  not  in  the  record. 
As  has  been  usual  since  the  passage  of  the 
statute  allowing  objections  to  testimony  to 
be  noted  by  the  clerk  or  stenographer  in  the 
note  of  evidence  to  stand  In  lieu  of  a  formal 
bill  of  exceptions,  a  great  many  auch  ob- 
Jectlotts  were  made  on  both  sides,  but  none 
bave  been  partlcolarly  called  to  our  atten* 
tlon. 

We  are  substantially  left  to  decide  the  is- 
Jiues  upon  the  weight  and  sufficiency  of  the 
eridence,  and  tbrougb  the  application  by  our- 
selves thereto  of  general  principles  of  law 
bearing  upon  the  subject-matter  of  slander. 
Jn  thla  class  of  cases  the  findings  of  the  Jury 
will  not  be  disturbed  unless  clearly  erroneous. 
Improper,  and  not  sustained  by  any  correct 
view  of  the  evidence.  Slug  v.  Ballard.  10 
La.  Ann.  667;  Mohrman  t.  Ohse,  17  La.  Ann. 
64;  Sibley  Lay,  44  La.  Ann.  836»  11  South. 
581;  Am.  &  Bug.  £ncy.  of  Law  <2d  Ed.)  p. 
1012, 

Defendant  Is  not  charged  by  the  ptaintifl 
with  having  caused  him  to  be  falsely  arrest- 
ed or  Imprisoned,  or  to  have  maliciously  pros- 
ecuted him. 

The  record  shows  that  defendant  was  In 
fact  indicted,  but  that  he  was  subsequently 
acquitted.  We  presume  he  was  arrested  un- 
der the  indictment,  but  the  party  at  whose 
Instance  this  arrest  or  prosecution  was  made 
does  not  appear.  The  grand  Jury's  action 
may  have  been  based  consequentially  upon 
defendant'!  statement  at  tbe  pubUc  meettny 


of  citizens  reCwrad  t»  in  fbm  statement  of 
facts,  and  th»  actkm  of  tho  dtliena  talEon  at 

that  meeting. 

Defendant,  in  his  testimony,  dedares  that 
he  did  not  at  the  meettug  charge  that  plaintiff 
had  burned  Zacliary's  comcrlb;  that  he  had 
only  expressed  his  belief  that  he  had  done  so. 
Tbe  averments  of  tbe  d^endant^a  own  an- 
Bwer  and  the  testimony  of  several  witnesses 
go  to  show  that  his  statement  went  farther 
than  this.  Be  this  as  It  may.  It  Is  well,  set- 
tled that  Rl&DderouB  words  may  be  action- 
able even  though  they  do  not  consist  of  an 
unequivocal  and  positive  assertion  concern- 
ing another,  and  In  nomeroua  cases  It  has 
been  held  that  words  were  Actionable  wbere 
tbe  defamatory  charge  was  coached  in  the 
fcrm  of  an  expreulon  of  belief.  Thus  it  has 
been  held  that  the  words.  "I  believe  that  Old- 
dens  burnt  ttie  camp  ground,"  were  actiona- 
ble. Giddens  t.  MWk.  4  Ga..  364.  So,  also, 
the  words,  "I  am  tlioroufl^ly  convinced  that 
yon  are  gnU^."  Oldbam  v.  Peake,  2  W.  BL 
DWi  1  Cowp.  275;  Am.  ft  Bog.  Bbu^.  at  Iaw. 
pp.  9tl,  972. 

Defendant,  a  man  of  position  and  influence 
In  the  community  In  wt^h  lie  lived  bad  used 
the  words-  be  did  (n  addressing,  a  body  of 
men  called  togethw  foT:  the  purpose  of  ex- 
pressing at  an  irregular  time,  and  In  an  ir- 
regular manner  and  method,  their  opinion 
as  to  the  guilt  or  innocence  of  tbe  plaintlfl 
npon  a  charge  of  arson. 

In  addressing  a  Jury,  it  Is  not  permitted  to 
add  to  the  probative  force  of  tbe  testimooy 
adduced  upmi  -the  trial  ot  a  criminal  case  the 
Influence  of  a  perswial  belief  as  to  the  guUt 
of  accused  parties;  and.  If  this  be  so  in  an 
address  to  men  acting  under  tbe  solemn  re- 
sponsibility of  ofBcial  oaths.  It  Is  mach  more 
strongly  so  In  an  address  to  men  met  to- 
gether to  consider  under  conditions  likely  to 
lead  than  to  violent  and  Inconsiderate  con- 
clusions in  dealing  with  an  accusation  against 
a  person  of  the  commission  In  titeir  midst  of 
such  a  crime  as  arson. 

Defendant  calls  to  our  attention  expres- 
sions drawn  from  several  decisions  of  thla 
court  as  to  tbe  protection  due  to  parties  aid- 
ing the  state  and  parish  authorities  In  tb^ 
investigation  of  and  detection  of  crime.  The 
expressions  used  were  fboroughly  correct  In 
the  abstract,  and  as  applied  to  the  facta  of 
the  particular  case  in  wblch  they  were  em- 
ployed, but  the.  circumstances  of  this  special 
case  were  peculiar.  Tbe  comcrlb  of  Zacd^- 
ary  was  burned  on  .the  night  of  the  27t^ 
of  November.  The  next  day  (the  28th)  aqjfte 
four  or  five  citizens  of  the  neighborhood  (d^ 
fendant  among  them)  went  to  the  place 
where  the  fire  bad  occurred  for  the  purpose 
of  investigating  tbe  facts  of  the  case.  Be- 
fore leaving  that  place  or  maldug  any  exami- 
nation at  all,  they  concluded  (doubtless  from 
statements  made  by  Za chary)  that  Coving- 
ton had  committed  the  ac^  and.  after  having 
80  concluded,  .started  to  make  inspection 
9f  tlue  jK^^nd  In      AeiitbbortyK)^! ,  |ji.dqlng 
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thli  tbey  dlscorend  at  some  Uttle  distance 
from  the  crib  tbe  track  of  a  No.  9  iboe, 
wblch  they  followed—BometlmeB,  as  they  tes- 
tified, losing  and  again  finding  It— mitU  It 
reached  the  public  road  near  the  bridge 
crossing  Martln'a  creek.  Hero  the  Investi- 
gating party  stopped,  adhering  to  their  be- 
lief that  plaintiff  was  the  gnllty  party.  Aft- 
er some  discussion  the  party  (not  including 
the  defendant)  crossed  the  bridge,  and,  after 
doing  so,  followed  along  a  little  path,  which, 
running  parallel  to  the  public  road  which  led 
from  the  bridge  to  Oartervllle,  passed  in 
front  of  plalntlCTs  property.  The  party  lost 
the  track  upon  the  bridge,  but  say  they  found 
It  again  upon  tbe  path  beyond,  and  traced 
it  as  far  as  the  cow  pen  upon  plaintiff's 
property,  which  adjoined  the  public  road. 
Just  at  this  point— the  rery  point  at  which 
the  luTestlgation  would  have  been  given 
some  probative  force,  had  the  track  led  up  to 
plaintiffs  house  or  door— the  investigation 
ceased,  and  the  parties,  without  following  tbe 
path  further  along  the  public  road  past  Cov- 
ington's property  towards  CartervIHe,  turned 
back  to  the  bridge,  thore  separating  for  the 
nlgbt;  continuing  to  hold  the  same  views 
which  they  had  had  at  first  as  to  the  gnllty 
party.  Instead  of  acting  upon  the  strength 
of  this  belief  as  to  Covington's  being  the 
guilty  party,  by  making  an  affidavit  before 
tbe  justice  of  the  peace  of  the  ward,  or  any  of 
the  officials  authorized  to  act  In  the  premises, 
Zachary  and  the  defendant,  themselves  and 
through  others,  at  once  notified  the  citizens 
of  the  Fourth  Ward  to  meet  at  the  bridge 
the  next  morning  to  investigate  matters,  and 
at  that  time  60  or  more  citizens  of  the  ward 
answered  the  call.  After  tbey  had  assem- 
bled at  the  bridge,  they  proceeded  In  a  body 
to  the  locality  of  tbe  burnt  crib,  whence  they 
passed  over  to  some  extent  the  same  ground 
which  had  been  passed  over  the  day  before 
by  the  citizens,  noting  the  same  tracks  which 
they  had  seen.  While  on  their  way,  the 
plaintiff  offered  to  place  his  foot  in  the  track, 
so  that  a  comparison  of  feet  might  be  made, 
but  his  oflTer  was  declined.  Hr.  Garrett, 
however,  who  presided,  placed  his  foot  in  the 
track,  and  they  were  found  to  correspond. 
The  track  was  that  of  a  No.  &  shoe,  which 
tbe  evidence  showed  was  a  slw  of  shoe  very 
much  used  by  the  people  In  tbe  neighborhood. 
This  second  investigation  was  carried  no  fur^ 
ther  than  the  bridge,  and  npon  their  arrival 
at  this  point  .the  dtizeus  were  organized  Into 
a  mass  meeting.  Mr.  Qarrett,  at  the  sugges- 
tion of  defendant,  being  called  upon,  made 
a  statement  as  to  who  he  believed  to  be  the 
party  who  had  bomed  the  crib,  and  gave  it 
as  his  opinion  that  plaintiff  was  the  man, 
and  his  statement  was  followed  by  one  from 
the  defendant  to  the  same  effect  After  these 
statements  had  been  made,  it  was  moved  that 
all  parties  who  believed  that  plaintiff  was 
guilty  of  tiie  charge  made  should  pass  over  to 
one  ^de  of  the  bridge,  but  no  ooe  responded, 
and  tt  wu  nazt  propoind  that  a  seciaC  btUot 


be  taken  upon  tbe  same  matter.  The  result 
was  that  S2  voten  believed  plaintiff  was 
gull^,  and  18  that  he  was  not.  Notwith- 
standing this  result,  no  affidavit  was  made 
against  plaintiff,  although  the  Justice  of  the 
peace  was  present  Precisely  what  happened 
after  this  vote  was  taken  does  not  appear,  but 
tbe  citizens  dispersed  without  any  action  be- 
ing taken  against  tbe  plaintiff  until  after  the 
present  suit  was  Instituted.  A  few  days  after 
the  filing  of  plaintlfTs  petition,  an  Indict- 
ment was  returned  against  defendant  for  the 
crime,  but  on  the  trial  of  the  case  he  was 
acquitted  of  the  chatge.  The  calling  togeth- 
er, under  the  drcumstances  of  this  case,  of 
the  citizens  of  the  Fourth  Ward  by  Zachary 
and  tbe  defendant  does  not  Impress  us  as  a 
bona  fide  effort  and  intention  on  his  psrt  to 
bring  about  an  investigation  which  should 
lead  up  to  tbe  prosecution  of  the  party  who 
might  be  guilty  of  the  burning  of  the  for^ 
mer's  comcrib.  The  whole  course  pursued 
had  a  direct  tendency  to  withdraw  the  sub- 
ject sought  to  be  investigated  from  examina- 
tion by  the  state  authorities,  bat  to  submit 
the  whole  matter  to  a  meeting  of  the  people 
likely  to  take  the  law  into  th^  own  hands. 
It  Is  very  fortunate  that  public  feeling  was 
not  brought  In  this  instance  to  a  condition 
of  greater  excitement  than  it  seems  to  have 
reached,  for,  had  such  been  the  case^  there 
would  have  been  greater  danger  of  ft  viola- 
tlon  of,  than  a  vindication  of,  law. 

To  bring  stetements  slanderous  in  character 
under  the  operation  of  stetements  which  are 
privileged  because  they  were  made  In  the 
prosecution  of  an  Inquiry  regarding  a  crime 
which  had  been  committed,  and  for  the  pur- 
pose of  detecting  and  bringing  the  criminal  to 
punishment  they  should  be  made,  not  to  pri- 
vate Individuals,  but  to  an  officer  of  tbe  law. 
In  good  faith,  and  In  aid  of  charges  to  be  le- 
gally made,  and  of  punishment  to  be  legally 
inflicted.  It  has  been  held  In  some  Jurisdic- 
tions that  words  qwken  in  tbe  absence  of 
pending  investigation  are  not  privileged.  Cat 
lahan  v.  Ingram,  122  Mo.  S66,  26  8.  W.  1020, 
43  Am.  St  Rep.  683;  McOaw  v.  Hamilton. 
184  Pa.  108,  SO  Atl.  4,  68  Am.  St  Rep.  786; 
Bnrllngame  v.  Btirllngame,  8  Cow.  146. 

Defendant  claims  that  It  Is  essential  to  a 
dvll  action  for  damages  for  slander  that  mal- 
ice should  be  alleged  and  proved.  Upoo  this 
subject  It  is  Bteted  in  tbe  Am.  A  Eng.  Ency.  ot 
Lav.  p.  996  et  seq.,  that,  '*In  regard  to  wheth- 
er malice  Is  a  necessary  Ingredient  of  Ubti  or 
slander,  there  are  two  views  asserted  by  the 
authorities.  The  first,  which  bas  been  many 
times  asserted  and  reiterated,  and  is  nndonbt- 
edly  supported  by  the  great  preponderance  of 
authority,  is  thst  the  gist  ot  an  action  or 
prosecution  for  libel  or  slander  Is  the  malice 
of  the  defendant  In  publishing  or  uttering  the 
defamatory  words.  The  authorities,  howevo', 
have  divided  malice  into  kinds— actual  w  re- 
press malice,  or  malice  in  fact  and  Implied 
malice,  or  malice  In  law— and  hold  ttut  tiw 
latter  ahnw  Is  necessary.  In  the  cum  oC  pnliB- 
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eatloni  or  commniilcatloiw  not  privileged,  to 
maintabi  a  drU  action,  and  fecorer  the  actual 
damages  Bostalned  by  blm,  and  that  Bucb  mal- 
ice will  be  presnmed  from  tbe  mere  pnbllca- 
tlon  of  or  utterance  of  words  wblch  are  per  le 
llbelons  or  alanderons,  eqiedaHy  it  the  words 
be  false,  while  ex[n»88  malice,  or  malice  In 
ftict,  is  not  nsaallj  premmed,  but  mnat  be 
proved,  and  Is  neoessary  only  to  entitle  the 
person  defamed  to  recover  pnnltlve  or  exem- 
plary damages,  or  to  rebut  the  Inference  arla- 
Ing  from  a  qualified  iMlTtlege,  or  to  autboriie 
■  reeowy  where  the  words  are  not  actlonalde 
In  themselves.  The  better  view,  ondoubtedly, 
Is  that,  except  In  the  case  of  commnalcatlons 
or  publications  which  are  qnallfiedly  privileg- 
ed, malice  on  the  part  of  the  defendant  in  ut- 
tering or  publishing  the  defamatory  words  Is 
Bot  necessary  to  entitle  the  plalntlft  to  recover 
In  a  dvll  action  all  the  actaal  damages  which 
he  has  sustained  by  reastxiof  the  libel  or  slan- 
der, but  may  be  shown  to  entitle  the  plalntltT 
to  recover  punitive  or  exemplary  damages." 
The  law  In  Louisiana  Is  that  evoT  *ct  of  man 
which  occasions  Injury  or  damage  to  another 
obl^es  him  by  whose  fault  it  has  been  caused 
to  repair  It.  Civ.  Code,  art  2315.  All  that  Is 
necessary  here  for  a  party  demanding  such 
damages  from  another  is  to  allege  a  condition 
(tf  things  such  as  wonld  show  a  "fault"  on  the 
part  of  the  defendant  resulting  In  damages 
and  Injury  to  himself  therefrom,  and  on  the 
trial  of  tali  case  to  establish  the  troth  of  bis 
allegations.  Plaintiff  may  recover  compensa- 
tory damages,  regardless  of  whether  there 
was  any  actaal  malice  or  not  The  question 
of  actual  malice  only  arises  when  punitive 
damages  are  claimed. 

Defendant  urges  that  the  finding  by  the 
grand  Jury  of  an  Indictment  against  plaintiff 
for  the  crime  with  which  defendant  accused 
him  relieves  bim  of  the  Imputation  of  having 
acted  malldously  or  without  protwble  cause. 

The  finding  of  an  Indictment  against  a  per- 
son gives  rise  to  a  presumption  of  criminality 
on  the  part  of  the  party  accused,  and  to  a  pre- 
sumption that  the  party  who  made  the  charge 
against  him  on  which  the  Indictment  was  bas- 
ed had  acted  on  probable  canse,  for  a  limited 
time,  and  to  a  limited  extent,  and  toe  limited 
purpose  The  presumption  of  Innocence  fol- 
lows the  accused  nntil  conviction.  When  the 
district  attorney  enters  a  nolle  prosequi,  or  the 
SvTj  acquits  the  accused,  presumptions  as 
arising  from  the  mere  fact  of  the  finding  of 
ttie  indictment  disappear,  and  the  matter  of 
|nYrt>able  cause  In  having  made  the  charge  cor- 
ered  by  the  Indictment  Is  set  at  large.  In 
Pennsylvania  the  doctrine  has  been  laid  down 
tbat,  where  an  alleged  slander  charges  an  In- 
dictable offense,  the  presumption  of  Innocence 
ought  to  and  must  stand  as  prima  fade  evi- 
dence of  falsity  and  want  of  probable  cause, 
mnd  therefore  of  malice,  except  In  case  ot  a 
qualified  privilege.  Am.  &  Bag.  Bncy.  of 
Law.  p.  1028. 

In  the  same  work,  on  page  1074,  the  rule  la 
stated  thnt  when  the  publication  of  libelous 
8&  SO.-38 


or  slanderous  matter  Is  shielded  by  no  priv- 
ilege, It  will  be  no  defense,  either  in  a  dvll  w 
criminal  proceeding,  that  the  defendant  In 
good  faith  believed  the  charge  to  be  true,  and 
otherwise  acted  without  malice,  and  that  the 
fact  that  the  defendant  had  probable  cause  for 
such  belief  does  not  alter  the  rule.  We  have 
carefully  examined  the  evidence  In  this  case, 
and  we  would  not  be  authorized  to  set  aside 
the  ve^ct  of  the  ijarf  <a  the  Judgment  ot  the 
district  court  Assuming  that  defendant  was 
honesUy  convinced  that  plaintiff  was  guilty  of 
the  crime  with  which  be  charged  him,  he 
reached  his  concludoiu  upon  statements  made 
to  blm  by  Zachary,  which,  when  stated, 
should  have  carried  no  probative  force  to  any 
reasonably  prudent  man,  and  the  circum- 
stances of  which  he  himself  had  personal 
knowledge  were  totally  Insufficient  to  have 
Justified  him  In  making  the  charge  he  did. 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered  and  decreed  that  the  Judgment 
appealed  from  be,  and  the  same  la  bereby, 
afllrmed. 

(m  La.  143} 

No.  16,002. 
8TATB  v.  JACKSON. 
Supreme  Court  of  Lonlsiana.  Dec.  14,  1903.) 

HOMICIDB-EVIDKNCB— OBJECTIONS  -  DETEN- 
TION OF  WITNBSSBS-TAKINO  TSSTIMONT. 

1.  On  the  trial  of  the  defendant  the  testimoDf 
of  two  witnesses,  John  and  Frances  Davis,  taken 
by  the  deputy  clerk  of  the  district  court,  by  or^ 
der  of  the  district  Judge,  under  Act  No.  124,  p. 
179,  of  1890.  was  offered,  but  objected  to  on  the 
sweeping  objection  that  'the  state  had  DOt  laid 
the  proper  foundation  for  doing  so,  and  it  was 
not  shown  that  Act  No.  124,  p.  179,  of  1896,  was 
complied  with  becanse  no  jndidal  accusation 
was  ever  made  tgalnst  the  accused  prior  to  the 
day  on  which  the  testimony  waa  takeo,  and  that 
all  orders  to  take  testimony  without  an  accnsa- 
tion  being  made  against  the  accused  was  abso- 
Intelyimn.'' 

The  homicide  was  committed  on  the  night  of 
October  2d.  About  four  hours  afterwards  he 
was  arrested  and  taken  to  the  parish  jail  by  a 
sheriff,  who  did  so  without  affidavit  or  warrant, 
on  information  received.  The  deputy  sheriff  told 
bim  he  was  arrested  on  a  charge  of  having  kill- 
ed one  BobertsoD.  On  the  3d  of  October,  a  coro- 
ner's jury  having  found  that  Uobertson  bad  come 
to  bis  death  as  the  reanlt  of  euuahot  wounds  at 
the  hands  of  Will  Jackson,  the  coroner  ordered 
verbally  the  deputy  Erinerifl  to  commit  Will  Jack- 
son and  the  witnesses  John  and  Frances  Davis 
to  JalL  The  latter  '  were  committed  to  JaU. 
Jackson  was  already  in  jail. 

On  the  7th  of  October  the  witnesses  appUed 
to  the  district  Judge  to  have  their  testimony  tak- 
en under  Act  No.  124.  o.  179,  of  1^  reciting 
that  they  were  in  jail  detained  ouder  order  of 
the  coroner  as  witnesses  to  testify  in  the  case  of 
the  state  against  Will  Jackson,  charged  with  tiie 
murder  of  John  Robertson.  The  judge  on  the 
same  day  ordered  the  testimony  to  be  taken,  and 
it  was  taken  on  the  11th  of  October  contradic- 
torily with  Jackson,  after  service  on  him  of  the 
application  and  order.  No  application  was  made 
to  the  jadge  to  modify  Us  order  on  any  ground. 
The  coroner's  inqoest  was  not  marked  "Filed" 
at  the  date  of  this  order. 

The  district  Judge  by  virtue  of  bis  office  was 
a  committing  magistrate. 

fTsM.  Act  No.  124.  p.  179,  of  1S96,  is  a  rem- 
edial Btatnto^  and  shoala  be  interpreted  UbaraUy 
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in  aid  of  Its  object.  To  constroe  the  vordi 
**pro8ectitioD  pending'  as  meaning  that  the  wit- 
nesses were  to  be  detained  in  pnson  until  after 
an  indictment  sbonld  be  fonnd  woald  be  to  de- 
feat its  Durposes.  The  words  "prosecution  pend- 
ing" eriaentlj  meant  "accusation  pending."^ 

2.  The  finding  of  the  coroner's  inaaest  was  a 
■uffldent  basis  as  an  accusation  for  the  Judge  of 
the  district  coart  to  have  ordered  the  teatimour 
to  have  been  talten.  There  was  no  necessitr  tor 
It  to  be  marked  "Filed"  before  the  judge  could 
take  cognizance  of  It.  No  reversible  error  was 
made  in  allowing  the  testimony  to  b«  tadm,  and 
no  resulting  injury  b  shown. 

Honro^  J.,  dissenting, 

(Syliabw  bj  the  Coort.) 

Appfeal  from  Flfteentb  Judicial  District 
Ooiirt,  Pariah  of  CalcMlen;  Ednixmd  Deuia 
Bflller,  Judge. 

Win  JaeksMi  vu  oomricted  of  mnrdw,  and 
appeals.  Afllrmed. 

Morris  Reese  Stewart,  for  appellant  Wal- 
ter Gulon,  Atty.  Gen.,  and  Joseph  Moore. 
I>lBt  Atty.  (Levris  Gnknu  of  ooonael),  for  the 
State. 

NICHOLLS,  O.  J.  The  defendant  was  In- 
dieted  on  the  4th  of  Febraary,  1903,  by  a 
grand  Jury  for  Ctelcaslea  pariah,  for  the  mur^ 
der  of  one  John  Robertson,  on  October  2, 
1902. 

The  case  was  tried  on  the  24th  of  August, 
1903.  the  trial  resulting  In  a  verdict  of  guilty 
without  capital  punishment  After  an  un- 
auccessful  attempt  to  obtain  a  new  trial,  he 
was  sentenced  to  be  confined  at  bard  labor 
In  the  state  penitentiary  for  the  period  of  bla 
natural  Ufe^  and  subject  to  legal  commuta- 
tion. 

From  this  Terdlct  and  Judgment  he  has  ap- 
pealed. 

On  the  trial  of  the  case  the  state  offered  In 
evidence  the  written  testimony  of  John  Da- 
vis, and  of  Frances  Davis,  taken  before  the 
deputy  clerk  of  the  district  court  for  the  par- 
ish of  Oalcasleu,  on  tbe  11th  of  October,  1902, 
to  the  introduction  of  which  evidence  defend- 
ant objected  "because  the  state  had  not  laid 
the  proper  foundation  for  doing  so,  and  It 
was  not  shown  that  Act  No.  124,  p.  179,  of 
1896,  authorizing  testimony  of  that  kind  to 
be  taken,  was  complied  with,  and  because  no 
Judicial  accusation  was  ever  made  against 
the  accused  prior  to  tbe  day  on  which  the  tesr 
timooy  was  taken,  and  that  all  orders  t^ 
take  testimony  without  an  accusation  being 
made  against  the  accused  was  absolutely 
null;  that  tbe  preamble  to  the  testimony 
sought  to  be  introduced  showed  that  the  at- 
torney for  defendant  objected  to  the  takfaig 
of  said  testimony  at  tbe  time."  This  objec- 
tion was  overruled;  and  the  evidence  was  ad- 
mitted, and  defendant  reserved  bills  of  ex- 
ception to  the  ruling. 

At  the  foot  of  the  bill  of  exceptions  taken 
by  defendant  to  the  Introduction  of  the  tes- 
timony of  John  Davis  the  Judge  states  that 
On  "objection  was  overruled  because  Act 
No.  124.  p.  179,  of  1S90.  was  complied  with. 
Xhe  irUnesa  Jodm  Davis  was  in  prison  in  de* 


fault  of  giving  bond  for  hla  appearance  to 

testify  In  the  pnisecQtlon  agahist  the  accus- 
ed, WUl  Jackson.  He  made  the  prop^  ap- 
plication jinAer  said  act  for  the  taking  of  the 
testimony.  The  Judge  gave  the  order  nana! 
in  such  cases.  This  application  and  order 
were  served  on  the  accused.  Will  Jackaon,  at 
least  two  entire  days  before  the  taking  of 
the  testimony.  The  application  spec  ideally 
recites  that  Will  Jackson  Is  charged  with  the 
crime  of  murder.  In  addition,'  Deputy  Sher 
Iff  Bllender,  when  he  made  the  arrest,  inform- 
9i  Will  Jackson  that  he  was  arrested  for  tbe 
killing  of  John  Robertson,  and  the  coroner's 
Inquest  also  accused  Will  Jackson  of  having 
killed  John  Robertson.  The  act  of  1886  does 
not  require,  aa  a  prerequisite  for  the  taking 
of  testimony,  that  a  formal  charge  should 
have  been  preferred  before  the  order  for  tte 
taking  of  the  testimony  is  given.  That  be. 
Will  Jackson,  was  at  the  time  an  accused 
person  is  nnquestiraied.  He  was  In  Jail,  de- 
tained for  the  murder  of  John  Robertson,  and 
of  the  accnsation  be  had  been  directly  In- 
formed by  at  least  the  deputy  sheriff,  and  the 
service  upon  him  of  the  copy  of  the  applica- 
tion and  order  for  tbe  taking  of  ttie  testi- 
mony. At  tbe  time  of  the  trial  and  long  pri- 
or thereto  witness  John  Davis  had  left  tbe 
parish,  and  returned  to  his  old  home.  Gnlf- 
port  Miss.,  and  therefore  could  not  be  reach- 
ed by  subpoena  or  otherwise." 

Blvldence  was  taken  upon  this  objection, 
and  It  was  made  part  of  the  bills  of  exception. 
The  application  referred  to  as  having  been 
made  by  John  Davla  and  Frances  Da  via  te 
have  their  testimony  taken  was  admitted  In 
evidence,  and  was  as  follows: 

"State  of  Louisiana  vs.  Will  Jackson.  Par- 
ish of  Calcasieu,  State  of  Louisiana.  IStfa  Jo- 
dlclal  Dlst  Court  To  the  Hon.  Judge  of 
the  Aforesaid  Court:  The  petition  of  John 
Davis,  Frances  Davis,  Allen  Wilson,  and  Sa- 
rah Evans,  of  your  said  parish,  with  respect 
represent  that  they  are  Imprisoned  in  the 
Jail  of  said  pariah  In  default  of  giving  bond 
for  their  appearance  at  the  trial  erf  Will  Jack- 
son, accused  in  the  above  case,  charged  with 
the  crime  of  murder,  being  hold  as  wltneaa- 
ea  on  behalf  of  tbe  state;  that  they  are  poor 
laborera.  without  any  means,  unable  to  give 
the  bond  required  by  law,  and  are  guilty  of 
no  crime  and  have  violated  no  statute  of  the 
said  state;  that  tbey  are  entitled  to  be  en- 
larged and  to  have  their  liberty  by  having 
their  testimony  taken  in  writing  In  said  pros- 
ecution contradictorily  with  the  accused  par- 
ty, who  Is  also  in  Jail,  In  order  that  the  aame 
may  be  preserved  In  case  of  tbdr  death,  and 
that  in  accordance  with  Act  No.  124  of  the 
General  Assembly  of  tbe  state  of  Louisiana, 
approved  July  9,  1886,  an  order  should  Issue 
at  once  to  take  their  testimony  in  said  case, 
due  notice  having  been  given  to  tbe  district 
attorney  of  the  time  and  place  of  taking  said 
testimony,  and  also  due  notice  to  be  gtmi  to 
the  accused  aa  the  law  directs. 

"Wbervfezv'  they  pcajr  that  an  order 
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from  Tonr  conrt  ordering  the  wid  testimony 
to  be  rednced  to  wrtttng  In  the  KfOnsald  case^ 
and  fixing  the  time  tm  taUnc  eald  teetlmony, 
and  Qiat  an  order  tane  to  aald  district  att»r> 
wy  and  said  acensed.  and  tbat  tberenpon 
Tonr  petitioners  be  released  from  cottody,  as 
the  lav  directs. 

"Tbey  pray  for  all  costs,  necessary  orders, 
and  for  fnll  general  and  eqnltsble  relief. 

*'[8lgned]  D.  B.  Oorham.  Atty." 

At  the  foot  of  thla  aiipUcatlon  is  found  tiw 
fOllovlng  order; 

*^Let  the  clerk  or  any  of  his  deputies  take 
the  testimony  of  said  witnesses  October  11« 
1902. 

"[Signed]  E.  D.  MUler.  Judges 
•^A/1902." 

Attached  thereto  Is  the  following  retnm. 

**A  certified  copy  of  the  within  order  wai 
sorved  on  the  within  named  wni  JTackson 
by  handing  same  to  him  in  person  tn  the  par- 
ish jail  hi  the  dty  of  Charles,  La.,  on 
the  8th  day  of  October,  U02,  at  10  o'clock 
a.  m. 

"[ffigned]  D.  C.  Lyons,  Deputy  SherifT. 
Tae&OctS,  1902. 

**[SIgned]  A.  &  GoBsett.  Dy.  Clerk." 

An  inquest  made  by  T.  H.  Watkins,  coroner 
toe  the  parish  of  Galcaslen.  on  the  8d  of  Octo- 
ber,  1902,  was  introduced  hi  evidence.  As 
shown  by  the  signature  of  A.  S.  Gkissett,  de^ 
nty  clerk,  It  was  filed  in  tiie  district  conrt  on 
Octob»  11, 1903.  It  r«clted  that  "upon  view 
of  John  Robertson,  lying  dead,  the  Jurors 
fasTing  been  sworn  to  inquire  on  behalf  of  the 
state  when  and  by  what  means  said  Robert- 
son came  to  bis  death,  upon  their  oath  did 
say  that  be  came  to  his  death  as  result  of 
gmuAiot  wounds  at  the  hand  of  Will  Jackson." 

On  the  trial,  an  affidavit  sworn  to  and 
subscribed  before  John  L.  Wasey,  Justice  ot 
the  peace  for  Calcasieu  parish,  by  C.  M. 
Rlcbard,  on  the  11th  day  of  October.  1902. 
was  introduced  In  evidence.  In  this  affidavit 
Bicbard  deposed  from  information  received 
that  on  or  about  the  1st  day  of  October,  in 
tbe  parish  and  state  aforesaid  (parish  of  Cal- 
casieu, state  of  Louisiana),  one  Will  Jack- 
son did  willfully,  maliciously,  and  felonious- 
ly and  of  malice  aforethought  kill  and  mur- 
der one  John  Bobertaon,  contrary  to  the  form 
of  the  statutes  of  the  state  of  Louisiana  In 
sncli  cases  made  and  provided,  and  against 
tlie  peace  and  dlgni^  of  the  same;  where- 
fore depoaent  prayed  that  **the  said  WIU 
Jadcson  be  apprehended  and  held  to  answer 
to  this  complaint,  and  further  dealt  with 
relative  to  the  same  accradlng  to  law." 
This  affidavit  bore  no  mark  of  having  been 
filed  in  the  district  court  at  the  time. 

On  the  8th  of  August,  1903,  a  subpoena  is- 
sued from  the  district  conrt  for  tbe  jmrish 
of  Calcasten  to  John  Davla,  commanding  bim 
to  appear  and  testify  in  the  ease  of  Btete  t. 
Will  Jackson  on  the  24th  of  August,  1903, 
wtalch  was  the  day  for  which  the  case  was 
fixed  for  trial. 

At  the  foot  of  this  sobiMcna,  signed  B.  H. 


Hampton,  deputy  abertif,  are  the  words, 
*^rhe  parties  in  Miss.**— nothing  more. 

In  support  of  his  objections  to  the  Intro- 
duction of  VHe  testimony  of  John  Davla  and 
Frances  Davla,  defendant  placed  iipon  the 
atend  U.  B.  Stewart,  who  testified  that  he 
was  the  attorn^  for  the  defendant  on  ttie 
day  that  .that  testimony  was  taken;  that 
prior  to  that  date  be  had  made  diligent 
seandi  for  a  warrant  or  aflldailt,  and  could 
find  no  complaint;  that  on  that  morning 
about  9  or  10  ifdotk  he  called  on  the  dis- 
trict attorn^,  and  they  made  a  search  for 
tbe  affidavit  or  warrant,  and  they  were  noti- 
fled  by  G.  M.  Richard,  deputy  sheriff,  tbat 
none  had  been  made;  flie  district  attoteey 
went  befwe  ICr.  Wasey,  and  carried  (he 
thoi«ht)  Hr.  lUehard  with  falm,  and  the  affi- 
davit waa  made;  imme<Uately  the  ease  was 
taken  iqp;  he  objected  to  the  taking  of  tbe 
testimony  on  that  day;  be  was  not  ready  to 
go  to  trial  <ff  take  tiie  testimony,  and  bad 
no  legal  notice  of  two  days,  according  to  the 
act;  **tbe  acensed  vras  held  before  the  depu- 
ty clerk,  and  the  testlm<my  proceeded  with, 
and  we  reserved  onr  objections,  and  the  tes- 
timony was  taken."  On  eross-«camtnatlon 
this  witness  stated  that  his  elloit  and  also 
the  witness  were  In  Jail.  He  supposed'  his 
dlent  had  been  served  with  a  copy  of  this 
application  made  hy  the  witnesses  to  have 
their  testimony  reduced  to  writing,  and  had 
tbe  legal  delay  provided  by  law,  but  be  bad 
not  seen  it. 

Being  luinded  tbe  ve^ct  of  tbe  coronals 
Jury,  he  said  he  could  not  say  that  he  had 
not  seen  It;  be  may  have  seen  it;  It  was 
very  probable  that  be  bad  found  that;  he 
could  not  swear  positively  that  he  had  or 
had  not  seen  it. 

Tbe  district  attorn^  flien  offered  in  evi- 
dence on  behalf  of  the  state  tbe  application 
made  by  John  Davla  and  others  to  tbe  conrt 
and  the  sheriflPs  return  to  show  that  propw 
service  was  made  upon  the  accused,  and 
that  the  legal  delays  had  expired.  He  placed 
0.  If.  Bicbard,  chief  depnty  sheriff  for  the 
parish  of  Calcasieu,  on  the  stand,  who  tes- 
tified tbat  he  remembered  that  the  acensed 
was  incarcerated  in  the  pariah  Jail,  and  that 
he  was  detained  In  tbe  Jail  on  the  cbaxge  of 
murder  against  him.  He  did  not  know 
whether  or  not  a  commitment  was  made  at 
the  time  he  was  tocarcwated  in  Jail  or  some 
little  time  afterwards.  He  was  not  positive 
at  to  that,  but  If  it  was  not  made  before  he 
was  put  in  Jail  It  was  made  soon  afterwards, 
because  he  made  It  a  rule  not  to  detain  any 
man  to  Jail  without  having  a  commitment  to 
hold  bim.  He  bad  no  recoUection  whatever 
of  making  any  affidavit  on  tin  morning  of 
tbe  taking  of  the  testimony.  He  was  sure 
be  had  not  made  any.  There  might  have 
been  one  made,  but  be  did  not  make  it  He 
would  not  swear  positively,  but  bis  recollec- 
tion was  that  the  affidavit  was  not  made  be- 
fore he  (accused)  was  put  in  Jail.  It  was 
made  ahortly  afterwards.  As  a  rule  he  kept 


Digitized  by 


Google 


596 


85  SOUIHBBN  BBPOBTEIB. 


tbeae  commltiDents  imtU  after  the  grand  Jury 
flnda  a  bill,  and  he  then  destroyed  them. 
He  might  have  the  commitment,  bnt  he  did 
not  know.  He  had  not  destroyed  any  for  a 
good  while.  He  had  quite  a  number,  which 
he  Intended  to  destroy,  but  bad  not  bad 
time  to  do  so.  He  felt  quite  positive  that 
the  charge,  if  not  made  before  accused  was 
put  In  Jail,  was  made  shortly  after,  aa  he 
made.  It  an  Invariable  rule  not  to  keep  any 
one  In  Jail  without  a  commitment  for  him- 

He  sometimes  put  men  In  Jail  at  night 
without  it,  but  It  was  always  made  the  next 
morning.  The  parties  John  Davis,  Frances 
Davis,  Allen  Wilson,  and  Sarah  Evans  were 
held  In  Jail  as  witnesses  in  the  case  of  the 
State  T.  Will  Jackson  In  default  of  furnlsb- 
Irig  bond.  They  were  transient  negroes,  and 
committed  to  jail  by  the  coroner.  Accused 
was  put  in  Jail  immediately  after  the  homi- 
cide—the  following  day,  he  thought;  so,  also, 
were  the  witnesses.  Accused  had  been  con- 
stantly in  jail  ever  since  on  this  charge. 
That  was  the  only  cbaxge  puidlng  against 
him  in  the  parish. 

On  cross-examination  witness  said  he  had 
no  recollection  of  having,  on  the  morning  the 
testimony  was  taken,  made  a  search  for  an 
affidavit.  He  did  not  remember  having  gone 
before  Judge  Wasey  that  morning  and  made 
an  affidavit  If  he  bad  done  so,  be  did  not 
recollect  it  Witness  left  the  stand  to  make 
a  search  for  an  affidavit,  and,  returning,  said 
vrltnesB  was  asked  whether  he  had  found  a 
commitment,  to  which  be  replied  that  he 
bad  found  an  entry  In  the  register  of  pris- 
oners that  accused  was  put  in  jail  on  the 
2d  of  October,  and  another  entry  In  the 
same  book  that  he  was  committed  before  J. 
L.  Wasey,  justice  of  the  peace.  The  entry 
showed  that  be  was  put  In  jait  on  the  2d  of 
October,  1902,  and  committed  before  John 
L.  Wasey,  maglsti-ate,  but  witness  could  find 
no  commitment.  He  supposed  be  bad  de- 
stroyed It,  as  generally  he  destroyed  the 
commitments  after  the  grand  jury  had  found 
a  bllL  Being  shown  the  affidavit  made  by 
him  before  Wasey,  he  said  he  recognized  it 
as  his  affidavit,  and  the  same  was  filed  in 
evidence. 

The  coroner  for  the  parish  was  placed  up- 
on the  stand  for  the  state.  He  testified  to 
having  held  an  inquest  over  the  body  of  John 
Robertson,  and  having  Instructed  the  deputy 
sheriff  in  charge  to  take  Jackson  and  the 
witnesses  to  jail.  He  also  testified  that  the 
defendant  was  held  as  being  the  party  ac- 
cused of  the  murder  of  John  Robertson. 
Ellender,  a  deputy  sheriff  for  the  parish  of 
Calcasieu,  placed  upon  the  stand  by  the 
state,  testified  that  he,  being  then  deputy 
sheriff,  had  arrested  the  accused  on  a  charge 
of  murdtf.  He  bad  not  made  an  affidavit 
against  him  at  the  time  and  before  be  made 
the  arrest  he  not  having  the  time.  When  he 
arrested  the  accused  he  took  him  to  Lake 
Charles,  and  put  him  in  jail,  after  daylight 
It  was  nearly  daylight  of  the  morning  of  the 


bomlclde  when  he  attested  him.  He  did  not 
think  the  arrest  was  made  the  same  day 
that  the  coroner's  Inquest  was  made.  He 
was  arrested  the  night  of  the  killing,  about 
four  hours  after.  He  told  accused  when  ar- 
resting htm  what  be  was  cliarged  with. 
When  witness  said  '^vbat  be  was  charged 
with"  he  did  not  mean  that  there  was  any 
charge  made  against  blm  by  any  officer;  It 
was  just  what  somebody  told  witness;  that 
accused  was  the  man  who  killed  John  Rob- 
ertson, and  he  went  and  arrested  him  on 
that  There  was  not  to  his  knowledge  any 
charge  made  before  a  justice  of  the  peace  or 
any  officer  until  the  grand  Jury  met  Wit- 
ness told  accused  he  was  arresting  him  on 
the  charge  of  having  killed  John  Robertson. 
He  protested  bis  Innocence. 

The  district  attorney  offered  In  evidence  the 
subpcenas  to  John  Davis  and  Frances  Davis, 
and  the  returns  made  thereupon,  and  placed 
Ed  Farlow  upon  the  stand.  He  testified  that 
John  Davis  was  no  longer,  so  far  as  he 
knew,  at  Westlake  (where  the  homicide  took 
place);  be  was  no  longer  there;  that  the 
state  would  find  him  about  four  and  a  half 
miles  north  east  of  Gulfport  In  the  state  of 
Mississippi;  that  was  bis  home  ever  since  he 
had  known  him,  and  he  had  Itnown  him  since 
June. 

There  are  three  bills  of  exception  In  the 
record.  The  first  has  already  been  referred 
to.  The  second  was  to  the  ruling  of  the  court 
in  permltOng  C.  M.  Richard  to  testify  to  the 
general  rule  of  the  sheriff's  office  in  making 
complaints.  The  judge.  In  his  addendum  to 
the  bill,  stated  that  even  if  his  ruling  was 
erroneous,  defendant  suffered  no  Injury  there- 
by; that  after  the  ruling  the  affidavit  referred 
to  by  0.  M.  Richard,  made  the  morning  of 
the  day  on  which  the  testimony  of  the  wit- 
nesses detained  in  jail  was  taken,  was  pro- 
duced In  court  and  offered  In  evidence.  The 
affidavit  shows  that  Mr.  Richard  was  mis- 
taken In  his  testimony  when  he  says  that  the 
affidavit  had  been  made  Immediately  after 
the  accused  was  Imprisoned.  The  court 
found  as  a  fact  that  no  affidavit  had  been 
made,  no  warrant  Issued,  for  the  arrest  of 
the  accused,  Will  Jackson,  before  the  morn- 
ing of  the  day  upon  which  the  testimony  was 
taken. 

The  third  bill  -was  to  the  action  taken  to 
the  ruling  of  the  district  judge  allowing  the 
testimony  of  Frances  Davis,  taken  In  writ- 
ing before  the  trial  by  the  deputy  clerk  under 
the  order  of  the  district  judge,  under  Act  No. 
124,  p.  179,  of  1S96,  to  be  admitted  in  evidenceL 
The  objections  made  were  the  same  as  tboae 
urged  to  the  admission  of  the  testimony  of 
John  Davis,  taken  at  the  same  time.  At  tbe 
foot  of  this  bill  the  district  judge  states  be 
overruled  these  objections  for  the  same  rea- 
sons which  were  giv^  for  overruling  those 
made  to  the  admission  of  the  testimony  of 
John  Davis.  He  states  that  Frances  Davis 
was  brought  here  by  Ed  Farlow  from  Mis- 
sissippi, at  the  time  that  John  Davla  came 
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over  irith  Ifir.  Futov.  Aad  It  tmam  fbatdw 
disappeared  from  the  pariah  about  tba  tinra 
that  Jobn  Daria,  the  man  who  wai  looked 
npon  as  tier  liiubuid,  did;  and,  he  haTlng 
cone  beck  -to  Onlfpoit,  Bilss^  It  waa  reawna- 
ble  to  mppon  ttuit  abe  went  "bnA  Ocre  with 
Um.  Hr.  Farlow  la  •  vUte  manr^the  sec- 
tion fomnan  of  tlie  S.  P.  R.  B.  Go.  at  West- 
lake^  In  Galcasleii-aiid  be  bad  bnnigbt  tbeae 
witnesses,  who  were  Degroes,  wtth  him. 

The  testlmoiiy  of  Farlow  was  taken  as  to 
Frances  Davis.  He  tesUfled  that  he  knew 
her.  She  was  In  Galcasiea  la  October,  1902. 
She  waa  from  Gnlfport,  Mias.  She  came  to 
Galeaalen  wtth  John  Davis,  as  his  wife.  He 
did  not  know  whether  she  left  the  parish 
with  him,  and  whether  tbey  went  off  to- 
gether. He  had  not. seen  her  for  months— 
not  £or  the  last  tbree  or  fonr  months.  She 
came  to  Calcaslen  as  his  (lobn  Davis^  wife. 

The  proceedings  and  tMttmony  taken  he- 
tore  the  deputy  clerk  xmitet  the  act  of  1896 
are  not  In  the  record.  Th«e  la  nothing  going 
to  ahow  that  accosed  made  at  that  time  any 
application  to  the  district  Judge  for  a  modl- 
flcatlon,  in  any  way,  of  bis  ordtt,  or  on  any 
ground. 

Act  Na  124,  p.  179,  of  1896,  referred  to  in 
the  UHs  of  exception,  is  entitled  **An  act 
rdatlve  to  the  taking  of  testimony  of  wit- 
nesses in  criminal  cases.** 

Its  proTisloni  any  wltoess  in  any  crim- 
inal case,  where  he  may  be  imprlsoDed  In  de- 
fkult  of  giving  bond  fw  bis  or  her  appearance 
at  the  trial  of  any  one  accused  of  erlm^  to 
testify  In  such  proBecutlon,  ahaJl  have  the 
right  to  have  his  or  her  testimony  taken,  end 
be  enlarged,  under  the  foUowlng  drcnmatan- 
ces:  When  any  witness  In  prison  shall  desire 
to  have  his  or  her  evidence  takoi  on  any 
prosecution,  he  shall  apply  to  the  judge  of 
the  court  in  which  such  prosecution  Is  pend- 
ing to  have  his  or  her  testimony  taken  in 
writing,  and  thereupon  the  Judge  shall  ordw 
said  testimony  to  be  taken  In  writing  before 
him,  in  court  or  in  chambers,  or  before  any 
clerk  of  court  or  depnty  clerk  or  recorder, 
after  giving  at  least  two  days*  personal  notice 
to  the  accused  and  to  the  district  attorney  to 
be  present  at  the  time  and  place  of  the  taking 
of  said  teatlmony;  and,  la  case  the  accused 
resides  out  of  said  pariah,  ten  days*  notice 
shall  be  given  to  him  from  the  date  of  the 
service  of  said  notice,  which  teatlmony,  when 
so  teken  in  writing,  ahall  be  sworn  te  and 
signed  by  said  witness,  if  he  knows  how  to 
write;  if  not,  by  his  ordinary  mark  attested 
by  the  (dflcer  taking  the  same;  and  the  tes- 
timony 80  certified  shall  be  without  delay  re- 
turned, by  the  officer  taking  the  lame,  Into 
the  court,  together  with  the  said  notice,  and 
the  officer's  return  of  service  annexed  and  at- 
tached thereto.  In  which  the  said  prosecution 
la  pending,  and  thereupon  the  said  witness 
aball  be  discharged  from  custody.  Said  testi- 
mony, In  case  of  the  death  or  departure  of  the 
witness  ftnm  the  parish  or  other  Inability  to 
attend  courts  shall  he  admissible  before  the 


grand  ivry  tm  wen  as  baCim  the  peUt  Jury  <a 
the  tdal  <tf  the  accused,  subject  to  all  legal 
objectlona^  bat  the  same  shall  not  bo  admis* 
alble  when  the  presence  of  said  witness  can 
be  procmwd  by  subpoana.  In  case  the  ao> 
cased  Is  in  jail  the  sberUt  sliaU  be  notlfled, 
and  it  shall  be  his  du^  to  produce  said  sc- 
cased  at  said  time  and  plac^  to  be  confront- 
ed with  the  witness.  All  laws  in  conflict 
with  or  contrary  to  the  tarovlalons  of  the  act 
woe  repealed. 

Sections  661  and  «65  of  tiie  Bevlsed  Stat- 
utes of  1S76,  referring  to  the  coroner's  in- 
quest, provide  that  If  the  coroner's  Jury  find 
that  any  murder  or  manslaughter  has  been 
committed  on  the  deceased  the  coroner  shall 
bind  over  by  recognisance  such  witnesses  as 
be  iriiall  think  pn^er.  to  appear  and  testify 
at  the  next  court  to  he  held  In  tile  parish  at 
which  an  Indictment  for  such  offense  can  be 
finmd;  be  Shall  also  return  to  the  court  the 
Inqulaition,  written  evidence,  and  all  recog- 
nizances and  examinations  by  him  taken,  and 
may  commit  to  the  Jail  of  the  parish  any 
witnesses  who  shall  refuse  to  recognise  In 
such  manner  as  be  shall  direct:  that  if  any 
person  charged  by  the  inonest  with  having 
committed  such  offense  shall  not  be  in  cue- 
tody  the  coroner  shall  arrest  and  conduct  him 
before  some  committing  magistrato  in  the 
parish  in  which  the  Inquest  Is  held,  to  be 
examined  and  proceeded  wtth  according  to 
law. 

The  accused  did  not  apply  for  a  oontlnar 
anoe  on  the  ground  of  the  nonattoidance  of 
the  witnesses  Jobn  Davis  and  Frances  Davis 
at  the  trlaL  Neither  at  that  time  nor  after- 
wards did  he  assert  that  they  were  thm  la 
Calcasieu,  likely  to  retem  there,  or  that  they 
could  be  reached  by  process.  He  did  not  at 
tempt  to  obtain  a  new  trial  on  that  ground. 
The  sweeping  general  ohjectton  made  by  ac- 
cnsed  to  the  Introdoction  In  evidence  of  the 
testimony  of  these  two  witnesses,  that  "the 
state  had  not  laid  the  foundation  for  the  In- 
troduction of  this  testimony,  and  It  was  not 
shown  that  the  Act  No.  124,  p.  179,  of  1896, 
authorising  testimony  of  this  kind  to  be 
teken  was  complied  with,"  was  followed 
only  by  the  specific  objections  that  "no 
judicial  accusation  against  the  accused  had 
been  made  prlw  to  the  day  on  which  the 
testimony  was  token,  and  that  all  orders  to 
teke  testimony  without  Judicial  accusation 
being  made  against  the  accused  were  abso- 
lutely null,  and  that  the  attorney  for  the  ac- 
cused objected  to  the  teking  of  the  testimony 
on  that  date." 

The  objection  urged  by  the  accused  Is  not 
that  he  was  not  confronted  with  John  Da- 
vis and  Frances  Davis  when  that  testimony 
was  token,  but  that  under  the  law  he  could 
not  have  been  legally  compelled  to  con- 
front them  at  the  time  and  place  and  ondn 
the  drcumstences  he  was  made  to  do  so. 
We  do  not  understend  dffiTendant  to  claim 
that  these  witnesses  could  have  been  reach- 
ed by  process  at  the  time  oC  trial;  that  tbex 
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men  then  In  the  paxlflh  of  Oatcaslen  or  like- 
ly to  be.  We  nnderatand  plaintiff,  whoi  he 
alleles  lliat  the  provisions  of  Act  No.  124, 
Pi  179.  of  189^  w««  not  oompUed  wtUi,  to 
mean  that  the  taking  of  the  testlmon;  at 
the  witnesses  named  at  Oie  time  and  tinder 
the  drcnmstances  was  not  warranted  by  the 
law  by  Tlrtoe  of  which  this  was  done.  Had 
defendant  objected  to  the  Introdactlon  the 
testbbony  on  a  claim  that  these  witnesses 
were  in  a  position  to  be  confronted  by  blm 
because  tbey  were  within  the  Jurisdiction  of 
the  court,  he  should  have  urged  this  spe- 
elflcally.  and  not  under  such  a  sweeping  gen-' 
oral  objection  as  **the  provisions  of  the  act 
of  124.  p.  179.  of  1896  were  not  complied 
witb."  or  that  the  **8tate  bad  not  laid  the 
ftmndatlfm  for  the  introdnctfon  of  the  testi- 
mony." 

Had  this  really  been  the  objection,  accns- 
ed,  liad  he  bellered  It  had  been  erroneonsly 
orermled,  should  have  made  the  rallng  of 
the  comt  the  subject  of  complaint  In  a  mo- 
tion for  a  new  trial,  and  offered  to  prove, 
and  proved,  on  the  trial  of  the  motion,  that 
the  witnesses  named  were  In  point  of  fact 
In  the  parish  of  Oalcaden  or  Ukely  to  be. 
Soch  a  tact  was  susceptible  of  easy  estab- 
Ushment  had  it  existed. 

The  real  defense  in  this  case  Is  that,  at 
the  time  the  district  Jndge  granted  his  order 
for  the  taking  of  the  testimony  at  John  and 
Frances  Davis,  there  was  no  prosecntlon 
pending  against  them  In  tliat  court  or  In  any 
other  court,  and  there  was  no  such  prosecu- 
tion pending  In  that  court  subsequently  until 
tbe  finding  of  the  grand  Jory;  that,  tbereforo. 
nnder  the  law  of  1806,  no  application  conid 
have  be»  made  by  the  witnesses  for  the  tak- 
ing of  tb^  testimony  imtll  there  sbonid  have 
been  a  **proaecnt}on  pending**  somewhero 
against  tbe  prisoner,  and  that  no  notices 
could  luve  been  legally  issued  to  him  prior 
to  the  poidency  of  such  a  prosecntlon. 
There  was  no  objection  made  to  the  intro- 
duction of  the  evidence  itself  on  tlie  ground 
tliat  accused  was  not  advised  In  point  of 
tact  at  the  time  of  the  taking  of  the  testi- 
mony of  Uie  naturo  and  character  of  the 
charge  made  against  him.  There  is  nothing 
indicating  that  appellants  have  in  reality 
been  prejudiced  by  the  taking  of  the  testl* 
mony  before  the  deputy  clerk. 

Appellant  was  unquestionably  verbally 
"accnsed"  of  tbe  killing  of  Robertson  from 
tbe  very  night  of  tbe  killing,  and  be  was  also 
accnaed  of  the  killing  on  the  3d  of  October 
by  the  verdict  of  the  coroner's  inquest,  and 
be  was  detained  In  Jail  under  that  accusa- 
tion from  October  3,  1902. 

Clark,  In  his  wwk  of  Criminal  nwcednre, 
refers  as  foUowa  to  the  finding  of  a  coroner's 
Jmy: 

"On  this  a  pawn  may  at  common  law  be 
prosecuted  for  murder  or  mannlaughter  with- 
out the  Intervention  of  a  grand  Jury,  for  the 
finding  of  a  coroner's  Jury  is  of  Itself  equiva- 
lent to  the  finding  of  a  grand  Jory.  The  ac- 
cused Is  arraigned  on  the  toqnlaltion  ai  on 


an  Indictment  and  the'  snbseqiieiit  proceed- 
ing are  the  same.  No  indictment  Is  neces- 
sary unless  required  by  statute,  but  the  prae* 
tiee  Is  generally  to  Indict,  and  tbe  trial  is 
then  had  on  the  Indictment  Reg.  ▼  Ingham* 
9  Cox,  Crlm.  Gas.  (JOS." 

"When  the  Jury  have  returned  a  verdict 
of  murder  or  manslaughter  against  a  per- 
son, the  eonmor  must  ccHomlt  him  for  trial. 
If  present.  If  be  Is  not  in  custody,  the  coro- 
ner may  issue  a  warrant  for  his  arrest,  and 
order  him  to  be  brought  before  himself  or 
some  maglstrato  of  the  Jurisdiction,  In  order 
that  he  may  be  so  committed."  Olark^ 
Crim.  Procedure,  c.  4,  |  SO. 

In  this  state  article  9  of  the  Constitution 
of  1898  declares  that  prosecutions  shall  be 
by  Indictment  or  Information,  and  article  10 
that  In  all  crlmhial  prosecutions  the  accossd 
shall  be  Informed  of  the  nature  and  canse 
of  the  accusation  against  blm. 

Act  No.  124,  p.  179,  of  1896,  Is  a  remedial 
statute  and  should  be  liberally  construed  in 
aM  of  tbe  remedy.  Ito  purpose  was  to  re- 
lease as  promptly  as  possible  tram  confine- 
ment witnesses  who  wero  detained  In  prison 
In  order  to  have  them  give  their  testimony 
upon  the  trial  of  criminal  cases.  To  con- 
strue the  words  in  that  act,  "they  [the  wit- 
nesses] shall  apply  to  the  Judge  of  the  court 
in  which  such  prosecntlon  Is  pending,"  as 
meaning  that  the  application  for  release  is 
to'  be  postponed  until  the  filing  of  an  Infor- 
mation or  the  finding  of  an  Indlctmoit 
would  be  to  defeat  the  object  of  the  statute. 
The  witnesses  being  held  in  Jail  under  com- 
mitment by  the  coroner,  in  order  that  their 
testimony  should  be  taken  on  the  trial  of 
the  criminal  case  In  which  they  w«e  to  be 
need  as  witnesses,  the  lawmaker  evidently 
Intended  that  tbe  testimony  authorised  to  be 
taken  under  the  statute  sbonid  be  made  ns^ 
of  in  tbe  trial  court  upon  tiut  occasion,  and 
by  anticipation  to  place  matters  In  the  situa- 
tion which  would  have  obtained  had  the  wit- 
nesses been  kept  In  Jail  np  to  that  time,  and 
then  given  testimony  in  the  district  court— 
a  proceeding  analogous  to  that  authorized  in 
dvll  cases,  under  article  440  of  the  Code  of 
Practice.  The  Judge  authorized  to  grant  the 
order  for  the  taking  of  the  testimony  was 
evidently  Intended  to  be  the  Judge  who  was 
to  preside  at  the  final  trial,  himself  a  com- 
mltlng  magistrate  by  virtue  of  bis  office. 
We  are  not  aware  that,  before  a  district 
Judge  can  take  cognizance  of  the  verdict  of 
a  coroner's  Jury  charging  a  person  with  a 
crime,  the  proceedings  most  have  to  be  first 
marked  "Filed"  in  the  district  court.  We  are 
of  the  opinion  that  by  the  words  "prosecu- 
tion pending,"  used  in  Act  No.  124,  p.  179. 
of  1896,  the  General  Assembly  meant  "accu- 
sation" or  "charge  irendlng,"  and  that  the 
Judge  referred  to  In  that  act  as  being  an- 
tborized  to  grant  the  order  tor  the  taking  of 
the  testimony  was  the  trial  Judge,  the  word 
"Judge"  being  frequently  used  as  synony- 
mous with  the  word  "court" 

This  oondaslon  catriet  with  It  tba  legality 
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of  the  «rte  Of  flw  dlrtrlet  joOg*  solMriiw 
tbe  toldzii  of  tiw  tMtimoiir  of  John  and 
Fnneeo  Darla,  aM  mrtalBs  Uo  mltng  p«r> 
mltUag  ttMtr  testimoxiy  to  be  Introitaced  la 
arMexice  on  the  trial  of.  the  eavw.  The 
jndgmaxt  appealed  Crmk  la  tbanfora  at- 
finned. 

XOMBOll  J«  I  dbwent 


mi  La.  KT) 

No.  H532. 
WEIL  T.  JACOBS'  ESTATBL* 
(BapROM  Court  oC  Loaidua.  Mor.  Uk  1908.) 
rRMCRipnoH  — avionwa  or  rATMmiTS— 

COUHUNITY— ACCBPTANCB  BT  WIDOW-AO' 
XNOWX^BOGHBNT  OF  DEBT. 

1.  Plaintiff  lisaed  vxeevtorj  procen  upon 
[»roiiils»»7  DotM  which  were  ^Mcrfbed  on  their 
face.  The  proceedings  were  cojolBed  by  the 
widow  end  heirs  of  the  maker,  Jacob^who 
pleaded  the  prescription  of  fire  yeera.  Plain- 
tiffs aoofrht  to  prove  an  Interraptlon  of  pra- 
aeriptioa  bT  parol  eTideaca  that  certain  checks 
made  br  third  partlea  to  tbe  order  of  Henry 
Jaeoba  had,  in  order  to  p«r  the  Intwest  noon 
the  notes,  been  handed  to  the  plaintiff  by  Ja- 
cobe,  with  the  words  "Heniy  Jacobs"  indorasd 
upon  tluim,  and  that,  as  so  indoreed,  tbey  were 
paid  on  preaentation.  The  name  "Heoiy  Ja- 
cobi^  waa  written  by  neUh»  the  maker,  Ja- 
cobiL  Bor  by  any  agent  iat  him.  The  testl- 
mony.  rnider  aitlcie  2278  of  the  OItU  Code, 
was  loadmisslble  for  that  pnrpose. 

2.  A  widow  who  has  accepted  nncoDdltlonal- 
1y  Uie  commonlty  which  had  existed  between 
hvself  and  her  hosbaod  hi  entitled  to  the  pro- 
tection of  the  proTistona  of  article  2278,  Clr. 
Code,  when  it  Is  soaght  to  bold  her  liable  up- 
on notes  ezecnted  by  bw  husband  which  are 
preecribed  upon  their  face  through  parol  art* 
dence  of  an  acknowledgment  or  prooaiae  to  pay 
Uie  same  made  by  her  hnsband. 

8.  After  prescription  has  accnied  npon  a  not«. 
m  written  acknowledgment  of  the  conUnned 
azlHteoce  of  the  debt  does  not  cany  with  it  a 
legal  liability  to  pay,  in  the  abseoee  of  a  wrltr 
ten  promise  to  that  effect. 

(Syllabus  by  the  Judge.) 

Certiorari  to  Court  of  Appeal,  Paileh  of  Or^ 
Icana. 

Action  Leopold  Weil  against  tb»  estate 
of  Henry  Jacobs.  Judgment  for  plaintiff  was 
■fflnoed  in  part  by  the  Coart  of  Appeal,  and 
certain  of  the  partlea  to  sncb  appeal  aroly  for 
certiorari  or  writ  of  review.  Bervsed. 

Edgar  U.  Cahn,  for  applicants,  fiannders 
St  Qmiey  and  Den^re,  Blair  ft  Den^re,  tor 
reqpondent  Leopold  Well.  Dlnkelsplel  ft 
Hart  for  respondent  cItU  sheriff. 

NICHOLLS,  C.  J.  On  the  27th  of  JaDoary, 
1900,  the  plaintiff  applied  for  and  obtained 
from  the  dvll  district  court  for  the  parish 
of  Orleans  a  writ  commanding  the  selzm-e  and 
■ale  of  certain  property  in  tbe  city  of  New 
Orleans  in  enforcement,  by  way  of  ezecntory 
process,  of  two  promissory  notes,  tbe  payment 
of  wliich  had  beoi  secured  by  ^Mclal  m(ut- 

"Behearing  d«nM  DMember  1^  IKS. 

11  See  Unltattoai'  at  Aettons.  toL  U,  Caat.  Dig. 


gage  and  Tandort  prtvllflfo.  hr  act  befom 
Elrdmar.  aatary  pohUc;  on  the  ivopartT  la 
wdmd  to  ha  aold. 

The  notes  were  drawn  hgr  Heavy  Jacoba  t» 
Us  own  order,  and  were  by  htm  Indorsed, 
both  dated  December  28, 1887;  each  being  for 
$800^  with  8  per  eant;  tntsnat  thereon  fnun 
date  U0tU  paid. 

Tbe  petition  for  execQtory  process  alleged 
ttat  bitereat  upon  ttieaa  notes  had  bett  paid 
Bp  to  December  28,  1888,  and  that  tbe  prtn- 
e^iai  of  aneh  note^  wtth  Interest  thereon  from 
December  28, 1888,  waa  due  and  impald;  that 
Henrj  ■  Jaooba  had.  died*  leavinc  a  widow  IB 
connnuitfty,  Misl  Tetta  Frank  Jacobs,  and 
several  children  and  hetra-among  others^  U> 
dOro  Jaotbi;  an  Inlurdlct,  to  wham  his  motticr, 
Mra.  Yotta  Jaooba,  had  been  appointed  cmp 
triz,  and  who  had  qnalifled  aa  such;  that  the 
aacoesslon  of  Jacoba  had  not  baen  opesed. 

The  «uentoE7  proceedings  were  oondnctad 
ooDtradictoclly  with  these  parties.  The  sale 
of  tbe  property  under  the  order  was  stayed 
by  an  wder  of  iniwictlon  which  lasued  upon 
the  Johit  peUtlon  of  Mra.  Yetta  Jacoba,  aetlns 
■In  her  own  behalf,  as  widow  In  commimltyt 
and  as  ouratrix  of  Isidore  Jacobs  and  of  the 
heirs  of  Henry  Jacobs. 

They  averred  In  support  ot  their  demand 
for  Injunction  that,  npon  Inspection  of  the 
notes  declared  npon,  tbey  found  that  they  ea^ 
responded  in  date,  amount,  Indorsement,  and 
algnatnre  with  the  notes  necnted  by  the  da- 
ceased,  Henry  Jacobs,  in  the  act  before  Klrcb- 
ner,  notary,  bnt  that  said  notes  bore  no  legal 
TsJoe  or  ^eetlve  formal  renewal  or  exten- 
Bl<m  by  the  deceased  of  any  sort  or  descrip- 
tion; that  the  only  InterMt  payment  Indom- 
ed  on  tbe  front  ot  said  notes,  to  wit.  that 
payable  at  one  year,  appeara  to  hare  beea 
made  under  data  of  Decemb^  28,  1801,  and 
tbe  only  Intereat  payment  upon  tbe  second  ot 
said  notes  aniears  to  hare  been  made  under 
date  of  December  26^  1U80;  that,  as  snd^ 
tbe  said  Inatruments  being  long  since  pr^ 
scrUted  by  tbe  completion  of  the  full  tlma 
ot  presoriptlon  on  the  flzat  mentioned  so 
long  ago  as  December  SI,  18S7,  and.  on  the 
aecond  mentioned,  atlU  more  remotely,  to 
wit.  on  December  81,  1896,  they  declined  to 
accede  to  the  demand  tor  tbe  payment  of  the 
same.  Tbey  averred  that  with  tbe  comple- 
tlon  of  the  term  of  prescrlptitm  of  the  notes^ 
the  mortgage  originally  glTen.  securing  pay- 
ment of  the  same^  became  perempted  jmd 
extinguished  with  tbe  failure  of  the  principal 
obligation  securing  them,  and  they  were  en- 
titled to  a  Judgment  of  the  court  directing 
the  . recorder  of  mortgages  to  cancel  and  eraao 
the  inscription  of  the  aame. 

They  pleaded  againat  the  notes  and  mor^ 
gage  ttie  prescription  of  five  years,  and  pray- 
ed for  an  injunction  against  the  sale  of  the 
pnH^rty.  A  preliminary  Injunction  Issued 
as  prayed  for.  Plaintiff  answered  the  peti> 
tlon  for  injunction,  pleading  first  the  general 
Issue.  He  danled  tiiat  the  notes  were  ^a- 
scribed.  Ba  allegad  that  Haaj  Susitm  paid 
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the  interectt  accruing  on  said  notea,  or  part 
{hereof,  every  year  during  hla  lifetime,  and 
thereby  prevented  the  running  of  prescrip- 
tion on  the  same;  that  on  December  10, 1898, 
be,  being  then  alive,  gave  reepondent  a  dieck 
for  $21^  to  the  ordw  of  and  Indorsed  by  hlm- 
B^,  on  account  of  the  Interest  due  on  said 
notes,  and  on  February  10,  1S90,  he,  being 
tiien  alive,  handed  to  respondent  a  check  to 
the  crder  ot  and  Indorsed  by  himself  for  $19 
on  account  of  the  Int^cst  due  on  said  notes, 
and  on  April  10.  1899.  he  gave  to  respondent 
a  check  for  $17  to  the  order  of  and  Indorsed 
by  himself  on  account  of  Interest  due  on 
said  notes.  He  further  averred  that  when  he 
acquired  said  notes  the  said  Henry  Jacobs 
tranafeEied  to  respondent  an  aaaignment, 
signed  by  himself,  of  a  policy  of  flre  insnr- 
ance  on  said  mortgaged  property  as  collateral 
security  for  said  notes,  and  that  policies  for 
the  flre  insurance  on  the  said  property  had 
ever  since  been  held  by  respondent  as  collat- 
eral  to  said  notes,  with  the  knowledge  and 
consent  of  said  Jacobs,  who  himself  did  not 
take  out  or  hold  any  Insurance  on  said  prop- 
erty; that,  under  the  facts  and  circumstan' 
ces,  no  prescription  had  accrued  upon  the 
notes.  Upon  trial  of  the  injunction  It  was 
made  perpetual  as  to  the  undivided  half  of 
the  property  ordered  to  be  seized  and  sold, 
belonging  to  the  children  and  heirs  of  the 
deceased  Henry  Jacobs,  but  dissolved  In  so 
far  as  it  enjoined  the  sale  of  the  undivided 
half  of  the  property  belonging  to  Mrs.  Yetta 
Frank  Jacobs,  the  widow  of  Henry  Jacobs. 

The  widow  In  community  appealed  from 
thte  decision,  so  far  as  she  was  concerned,  In 
the  Court  of  Appeal,  and  later  the  plalntUf 
appealed.  The  two  appeals  were  consolidat- 
ed In  the  Oourt  of  Appeal.  That  court  af- 
firmed the  judgment  of  the  district  court  in 
ao  far  as  It  had  decided  in  favor  of  the  plain- 
tiff and  adversely  to  the  widow,  Mrs.  Yetta 
Jacobs,  but  reversed  It  in  so  far  as  it  had 
rendered  Judgment  In  favor  of  the  children 
and  hetra  <rf  Henry  Jacobs.  The  case  Is  be- 
fore this  court  for  review  of  the  Oonrt  of  Ap- 
peal upon  £be  application  made  to  it  by  all 
the  parties  cast  in  that  court 

The  note  which  fell  due  In  December, 
1800,  haa  the  following  writings  upon  It: 

"New  Orleans,  Dec.  26/90.  The  Interest 
on  within  note  np  to  Dec.  28, 1890,  has  been 
paid." 

"New  Orleans,  Dee.  8/91.  The  Interest  on 
within  note  has  been  paid  np  to  Dec.  28-01, 
fixed.   H.  Jacobs." 

**New  Orleans,  Dec.  81/92.  The  Interest 
on  the  within  note  has  been  paid  up  to  Dec. 
28/92,  fixed.   H.  Jacobs." 

A  similar  indorsement,  but  without  slgua- 
ture,  appears  on  the  note  acknowledging  pay- 
ment of  Interest  for  the  years  1893,  1897, 
and  1898,  under  date  of  December  31,  1893. 
December  28,  1S94,  December  81,  1897,  and 
December  28. 1808. 

Upon  the  note  payable  two  years  after 
date  (December  28, 1891)  there  Is  an  Indorse- 


ment under  date  bf  December  28,  1890,  of 
paymojt  of  interest  on  the  note  up  to  that 
date.  Under  thia  Indorsement  is  the  signa- 
ture "H.  Jacobs." 

Under  this,  and  as  of  date  December  8. 
1891,  la  an  Indorsement,  without  any  signa- 
ture, that  interest  had  been  paid  on  the  note 
np  to  December  28.  1891. 

Just  below  this,  and  aa  of  date  December 
81,  189%  is  a  similar  Indorsement,  without 
signature,  of  payment  of  interest  up  to  De- 
craaber  2^  18^. 

A  similar  Indorsement,  wlttiout  slgnatoN^ 
as  of  date  December  31, 1898,  of  payment  itf 
interest  up  to  that  date. 

A  similar  Indorsement,  and  as  of  date  De- 
cember 30,  1894.  is  a  similar  Indorsement  <tf 
payment  of  interest  up  to  that  date.  In  be- 
tween the  lines  of  this  indorsement,  but  re- 
versed. Is  the  signature,  "H.  Jacobs." 

On  December  31,  1897,  is  an  Indorsement; 
without  signature,  that  payment  of  Interest 
liad  been  paid  up  to  that  date;  and  below  it. 
as  of  date  December  28,  1898,  is  a  similar 
acknowledgment,  but  without  signature,  of 
payment  of  interest  np  to  that  date. 

.Of  the  two  signatures  ("H.  Jacobs")  In 
this  note,  the  last  Is  evidently  the  ori^nal  in- 
dorsement made  by  Jacobs  upon  the  note 
for  the  purpose  of  transferring  it 

On  the  trial  of  the  case,  plaintlfl^  introdu- 
ced In  evidence  a  number  of  policies  of  flre 
Insurance  upon  the  property  mortgaged,  the 
first  of  which  had  been  teken  out  by  Jacobs 
himself  and  transferred  to  the  plaintiff;  the 
others  taken  out  by  plaintiff,  and  held  by 
him  to  protect  the  property  mortgaged,  and 
by  so  doing  collaterally  secure  his  debt 
Plaintiff  contended  that  the  effect  of  the 
holding  by  plaintiff  of  these  policies  was  to 
give  him  a  "continuing  pledge."  operating  an 
Interruption  of  prescription.  Defendant  ob- 
jected In  his  answer  to  the  introduction  of 
these  policies  In  evidence,  as  plaintiff  bad 
not  referred  to  them  in  his  answer. 

The  plaintiff  Introduced  In  evidence,  with 
the  view  of  interrupting  as  against  Mrs. 
Jacobs  the  prescription  pleaded,  the  record  In 
the  matter  of  the  interdiction  of  her  ntm 
Isidore  Jacoba.  It  appears  that  after  his 
father's  death  proceedings  were  taken  by 
his  mother  which  resulted  in  his  interdiction, 
and  her  appointment  as  his  curatrix.  For 
that  purpose  she  applied  for  the  taking  of 
an  Inventory,,  which,  on  being  taken,  she 
signed;  and  It  was  afterwards,  on  her  prayer 
to  that  effect;  homologated.  In  this  inven- 
tory the  property,  after  being  described,  was 
declared.  In  its  entirety,  to  be  worth  and 
valued  at  f3,200,  but  it  was  stated  to  be 
mortgaged  for  the  sum  of  $1,600. 

The  naked  title  of  the  one-eighth  toterest 
of  Isidore  Jacobs  was  therefore  valued  at 
$200. 

The  inventory  also  showed  that  his  immedi- 
ate Interest  in  the  personal  property  of  the 
snccesdon  was  atHptaised  at  |400^  maldiig  Ui 
total  property  |600k 
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Tlw  dMrleC  Jndca  MBl«iwa  Am  tollowliit 
vaaaoni  tor  Jndgnwnt: 

"The  plaintiff's  f oreelonm  Is  on  two  mort- 
gftge  notes,  tar  «800  each,  dated  December  28^ 
1888,  with  8  per  cent  Intenst  from  dat%  due 
at  one  and  two  yean. 

"H7.  Jacobs,  tho  mate.  Is  daad.  and  the 
foreclomre  la  agabut  his  widow  and  hdTi» 
who  enjotai  the  pzoeeasr  pleading  prescription. 

"The  notes  are  credited  with  Interest  paid 
VP  to  December  SS,  1888.  It  looks  ss  If  the 
deeraaed  signed  the  credit  of  Deoonber  2S» 
1880,  on  the  one  note,  and  of  December  28, 
1801,  on  the  other.  Whether  his  slgnatme  he 
his  Indorsement  In  blank  of  the  notes  to  his 
own  ordn;  or  hla  rignatm*  to  the  written  en- 
tiT  of  these  credlti^  may  be  a  qoestlon;  hot 
it  does  not  matter,  as,  even  If  signed  by  him 
December  88,  1880^  and  December  28,  1881, 
prescriptkm  has  becmne  eonvlete  alnoe  ctthcr 
date^ 

"The  indonements  are  all  alike  (L  e.,  those 
made  since  the  two  ahore  aUnded  to),  and 
look  as  If  Uiey  wen  all  entared  by  one  hand 
at  one  and  the  same  time.  They  do  not  look 
as  If  they  had  been  separately  Indorsed  at 
yearly  intwrals.  Ink,  pen  character,  and  all. 
they  aroear  thus  to  me. 

"On  each  note  fliere  Is  no  entry  of  mtorest 
paid  for  1885  and  1888.  The  omlakn  la  the 
same  on  each. 

*'8oL  L.  WeU  seems  to  testify  that  be  wrote 
all  of  these  credit  IndorsMnents  at  one  time, 
except  that  the  first  two  credits  were  written 
by  Bam  U  Well. 

"If  tbey  were  thus  written,  all  at  once,  on 
or  after  December  28, 188S,  that  Is  a  significant 
fact  It  la  at  least  unnsaal,  conaldertng  that 
the  period  of  from  1890  and  1881  to  1898  par- 
ports  to  t>e  covered  1^  the  several  writings. 
Thia  la  not  the  nsual  course.  The  snggeatlon 
may  not  be  correct,  but  it  would  seem  an  ef- 
fort to  repel  In  advance  the  prescription  whlcb 
the  faelra  of  the  dead  maker  of  the  notes 
might  plead  if  sned.  Bnt  dlscasalon  further 
Is  unnecessary,  for  no  Indorsement  thus  made 
bears  the  slgnatnte  of  said  deceased,  and  ergo 
the  legal  ^ect  Is  nil.  There  la  therefore  on 
the  notes  themselves  no  evidence  of  the  Inter- 
mptlon  of  the  consent  of  prescription,  and,  for 
all  that  appears  upon  aald  notes,  the  plaintiff's 
BCtloQ  is  prescribed. 

"Dehors  the  notes,  plaintiff  relies  upon  (8) 
three  bank  checks,  and  certain  parol  evidence 
regarding  them,  to  npset  the  plea:  One  check 
la  for  9^1,  drawn  by  the  Flak  F.  &  P.  library 
to  the  order  of  the  deceased,  and  is  dated 
December  10,  1888;  one  la  by  same  drawer 
to  same  ordw  for  $19,  and  of  date  February 
10, 1899,  and  the  third  one,  to  same  order,  by 
Peter  Casher,  for  819,  of  date  April  10.  1890. 
Each  of  these  checks  baa  the  name  'H.  Ja- 
cobs' Indorsed,  but  the  proof  renders  it  certain 
that  the  deceased  did  not  write  his  name 
thereon.  He  was  illiterate,  wrote  his  name 
mechanically,  and  the  hieroglypiiica  which  be 
traced  for  his  name  whaiew  he  did  sign 
nnythlns  as  shown  by  his  slgnatore  to  Us 


r^dstratlon  osrtlfleal%  te  the  aotee  sned  on 
and  to  othw  docnments  prodnoed,  establlihed 
beyond  donbt  that  he  did  not  with  hla  own 
band  write  Us  name  opim  said  checka,  In  the 
Indorsement  and  paashv  thmof . 

"Each  one  of  these  checks  waa  deposited 
by  plaintiff  In  bank  to  collect  for  hie  account, 
as  the  osoal  bank  stamps  and  writing  thereon 
show. 

"The  qnsstlon  Is,  do  these  checks  Intornvt 
prescription;  L  e.,  do  tbsy  afford  written 
proof  ^  ackDDwle^ment  deceesedT 

"As  they  are  not  Indmsed  by  him,  mx  by 
any  agoit  tbsreonto  ^edally  auUwrlaed  in 
writing  to  BO  Indorse  tliem  for  him,  it  would 
seem  that,  as  written  proof,  they  do  not  meet 
the  requlremuiti  of  Bar.  OIt.  Oode,  art  2278, 
as  amended  by  Acts  1886^  No.  121.  p.  218. 

"There  la  proof  by  puol  (excepted  to  by 
defendant^  that  these  ctiecks  were  deliv- 
ered deceased  personally  to  ^intlff  at 
their  date  In  payment  of  Invest  due  on 
these  notes,  and  that  his  name  was  Indorsed 
on  them  as  the  same  appeara,  whetho'  vrrit- 
ten  by  blm  or  not,  when  be  thus  delivered 
aald  checks  to  plalntlfl.  The  argument  is 
that  these  facts  estop  the  deceased  and  his 
heirs  from  denying  that  he  wrote  his  name 
on  aald  cbe^a.  If  deceaaed  were  alive,  the 
eetoppd  woold  be  perfect;  but  he  la  dead, 
and  the  statute  wccludes  proof  by  paioL  If 
hla  acknowledgmait  nnder  the  statute,  mnst 
be  In  writing,  then  I  do  not  see  bow  an  em- 
toppel  which  la  to  operate  as  the  equivalent 
of  anch  writing  could  be  recognised  as  com- 
petent evidence,  unless  It  equally  reaultad 
from  some  writing  signed  by  the  deceaaed. 
If.  in  oth«r  words,  parol  evidence  can  l>e  re- 
ceived and  considered  to  show  facts  which 
oblige  the  deceased  or  his  heirs  to  admit  that 
be  did  acknowledge  it  in  such  mannw  and 
under  snch  clrcnmatanees  as  to  make  his  con- 
dn^  the  equal  of  a  written  acknowledgment 
signed  by  him,  then  the  prolilbltlons  of  the 
stetute  against  the  admission  or  considera- 
tion of  parol  testimony  to  prove  the  acknowl- 
edgment of  a  dead  man  can  be  easily  avoid- 
ed. 

"When  there  IS  written  evidence  (1.  e.. 
written  acknowledgment)  signed  by  deceased, 
or  by  his  agent  specially  anthorized  In  writing 
to  acknowledge,  parol  evidence  may  be  re> 
celved  to  connect  adEnowledgment,  as  In  Hc- 
Ointy  T.  Henderson.  41  La.  Ann.  888,  6  South. 
668,  and  casM  there  dted;  bnt  In  the  case 
at  bar  there  is  no  writing  by  deceased,  nor 
by  his  agent  under  authority  in  writing  sign- 
ed by  deceased,  as  required  by  Bev.  01  v. 
Oode,  art.  2278,  and  Acte  1886.  No.  121,  p. 
219. 

"The  terma  of  the  statate  are  absolute. 
They  prohibit  parol  proof,  and  the  jurispru- 
dence prohibits  the  application  or  use  of  parol 
even  if  pnt  in  the  record  without  objection. 
The  stotnte  Is  one  of  public  policy,  known 
as  the  'Btatate  of  Frauds.'  Ito  object  is  to 
protect  the  estetes  of  dead  men.  Ito  teach* 
ing  is  to  Indues  living  men,  in  dealing  with 
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each  oOier,  to  lAit  In  mftlnc  tbe  «Tldence  of 
Cbelr  Intention  to  luep  In  torn  obligations 
wblch  are  stal^  or  on  tiielr  fiice  barred  by  pre- 
scription, and  to  warn  tb^  Uiat  parol  Trill 
not  be  efllcadom  to  rerlTe  or  take  mdi  ifr 
tlona  out  of  preactlptton  If  tbe  obllcor  ebould 
die.  Iiebman.  Abraham  ft  Co.  t.  Mabler'a 
Estate^  M  La.  Ann.  821;  Ooyle  t.  Soccesilan 
of  Greery,  Id.  648;  Goodman  t.  Baybnm,  27 
La.  Ann.  689;  Millard  t.  Smtfh,  26  La.  Ann. 
491;  Favy  t.  Eaconbai^  28  La.  Ann.  581. 

'in  tbSa  case  there  la  no  writing  of  deceas- 
ed, or  of  bla  agent  atrtboilied  In  wHtinib  aa 
required  by  article  22T8,  Ber.  dr.  Code,  and 
Acta  1886^  p.  219^  No.  121,  to  ahow  that  ha 
paid  on  tbeae  notea  In  1806  and  1889.  With- 
ont  such  written  vridenee  aa  tbe  basis,  parol 
pnxtf  to  connect  or  explain  la  Inefflcadooa* 
and  mnat  be  ezclnded.  I  admitted  It  to  glTo 
plaintiff  foil  opportunity  to  bring  his  caso 
nnder  the  role  of  McOinty  T.  Bmderson,  41 
la.  Ana.  888,  6  Sooth.  068^  knowing  that.  If 
X  ened  in  so  doing,  I  could  not  regard  iU 
It  on  tha  whole  nKord  plalntUf  ihonld  fan 
to  show  a  written  i^mowledgnHmt  by  de- 
ceased as  the  basis.  On  tbe  whole  record,  I 
find  no  written  a^owledgment,  and  no  act 
erldeneed  by  writing  equal  to  acknowledg- 
ment, signed  by  deceased,  <»  by  bis  agent 
anthorlsed  In  writing  by  him;  and,  so  Car  aa 
the  three  checks  reUed  on  are  eoncemed,  they 
afford  no  legal  proof  of  any  acknowledgment 

**Two  of  these  checks  bear  dates  snbso- 
qnent  to  the  last  credit  entered  on  the  notes. 
The  parol  erldenoe  as  to  deceased  paying 
*by  dribs*  and  taking  no  receipts,  evot  tf  ad- 
missible, would  by  no  means  strengthen  the 
plaintiff's  case  on  this  issoe.  In  like  man- 
ner, tbe  sevenl  Insurance  policies  relied  on 
contain  no  writing  of  tbe  deceaaed. .  Like  tbe 
checks,  parol  alone  gtves  tiiem  any  conneo* 
tion  with  ai^  act  oi  dsceased  that  could 
make  them  operative  as  atftnowledgments. 
None  of  said  policies  except  tbe  first  bears  fala 
signature,  and  the  date  of  that  Is  mocb  be- 
yond five  years  prior  to  this  suit 

"Tbe  effect  of  the  loTentory  alone  remains 

to  be  considered.    It  was  taken  on  -  , 

1899,  In  tbe  matter  of  tbe  Interdiction  of 
a  son  and  one  of  tbe  belra  on  tbe  application 
of  bis  mother,  widow  of  deceased,  for  such 
Interdiction. 

"It  describes  Ibe  mortgaged  property,  and 
recites  tbat  It  is  mortgaged  for  81.600.  Tbe 
certlflcate  of  mortgage  shows  tbat  plaintiff's 
mortgage  of  $1,600  Is  tbe  only  mortgage  on 
the  property.  Is  this  muA  an  acknowledg- 
ment of  tbe  notes  due  plaintiff  as  will  take 
them  ont  of  the  prescription  which  bad  mn, 
deceased  at  that  time  being  dead? 

"It  is  alleged  by  tbe  defendants  In  tbe  peti- 
tion for  injunction  tbat  they  are,  respective- 
ly, widow  In  community  and  usufructuary 
and  cbtldren  and  hdrs  of  deceased.  This 
amounts  to  acceptance,  purely  and  simply, 
and  binds  tbe  widow  for  one-balf,  and  the 
four  children  each  for  bis  Tltlle  share  of  tbe 
sther  ooft-hau;  of  the  ddits  due  by  deceased. 


and  theh-  aee^)tanee  relatiH  badk  to  flie  data 
of  bis  death. 

*The  widow  signed  tbe  Inventtoy,  and 
points  out  tbe  property,  and  In  the  InTontory, 
In  order  to  show  the  estate  of  tbb  tuSr  who 
Is  an  Intttdlct;  the  property  Is  TSlned  at 
$8,209,  and  fKmi  this  ralne  la  deducted  $1,600; 
ttie  amonnt  of  tbe  mortgage;  the  naked  tltla 
(widow  bting  nsufructuary)  of  ttw  ons-elgbth 
Interest  of  tbe  toteidlct  being  slated  at  $aoO 
0* one-fourth  ot  0De>liaIf;  or  onMlf^th  of 
the  whole). 

"This  was  the  widow's  written  acknowl- 
edgment of  tbe  mortgage  deb^  signed  by  bac 
The  testimony  of  Leopold  Well  shows  her 
knowledge  of  tho  debt,  and  bw  Terbal  prom- 
ise to  pay  It  It  does  not  seem  to  me  to 
make  any  difference  whether  she  bad  seen 
the  notes  or  not,  or  whether  or  not  sb»knew 
they  were,  on  ttuir  Ckce,  prescribed.  She 
knew  of  tbo  mwtgage,  and  In  fixing  In  flio 
tamntoiy  the  amount  of  the  ^ttato  of  the  In- 
terdict and  'as  the  basis  tor  her  own  IlaUUty 
as  Ms  eoratrlz,  she  deducted  the  amount  of 
the  mortgage^  $1,600,  from  the  value  nt  tha 
property,  $8,200^  thereby  recDgnbdng  tiie 
mortgage  as  ante  and  as  bearing  on  tbe  prop- 
er^, 

**1  think  thht  this  acknowledgment  Unds 
hw,  as  widow  In  ctnnmnnHy,  personally.  - 

*at  did  not  take  the  notes  out  of  tbe  ae- 
craod  preserlpflon,  so  as  to  btod  the  toterdlet 
for  stae  was  wflkout  written  authority  to 
waive  any  lesal  right  of  tbe  Interact 

"Nor  did  ber  adEnowledgttient  affect  the 
heirs  of  deceased,  for  ^vy  wen  not  IXKind  to 
solldo  wito  sold  widow.  Buard  Lemee,  It 
Rob.  248;  Beynt^  t.  Bowley,  2  La.  Ann. 

880l 

"Judgment  win  be  entered  peipetoating  tSua 
injunction  in  favor  of  the  defendants  tbe 
four  children  of  deceased,  and  declaring  tbe 
plaiotUTs  action  agatost  them  and  their  one- 
balf  J<dttt  pzoperty  prescribed,  at  platotUPs 
costs. 

"Judgment  tor  plaintiff,  dissolving  the  In- 
junction and  dismissing  tbe  smt  aa  to  the 
widow  of  the  deceased,  and  recognizing  tts 
plalntUTs  right  to  foreekHW  agatost  her  un- 
divided half  M)  totereat  to  tbe  mortgaged 
pn^rty  tor  tbe  payment  of  the  one-half  of 
the  mortage  debt  due  to  htm  by  her  as  sur- 
viving widow  to  community;  aald  defendant 
to  pay  all  costo  by  platotlfl  Incurred  against 
her. 

"Judgment  dismissing  platotUFs  daSm  tor 
damages  as  of  nonsuit" 

Tbe  date  at  which  the  present  action  was 
brought  compared  with  that  of  tbe  matnrl- 
tiea .  of  tbe  notes  sued  upon,  made  it  in- 
cumbent upon  the  court  to  sustain  tbe  plea 
of  prescription,  filed  by  the  defendants,  un- 
less the  plaintiff  had  affirmatively  establish- 
ed on  the  trial  facts  which  were  node  kA- 
■dent  in  law  to  have  prevented  the  accruing 
of  tbe  prescription,  or  which  would  have  re- 
moved the  same,  bad  It  accroed*  Tbe  maker 
Qt  the  notes  having  died  before  tbe  laatS> 


Digitized  by 


Google 


WBXL  T.  JAOOBV  BBTATm 


608 


tatim  9t  tha  Mrit  tb9  wrUmn  aeeamrj  to 
establlak  tbcM  Cacti  miut  not  only  hsn  been 
that  wUcli  would  In  ordlaur-  euei  haT* 
snfflced  to  cany  oonTlctioii  to  tbe  JodUctal 
mind  u  to  their  existence  bvt  It  nuwt  lllw- 
viae  bave  been  erSdaioa  anch  in  cbaractar 
aa  tbe  law  required  to  ba  addoead  la  oidw  to 
effect  tfaeae  reanlta. 

Our  Judgment  in  thla  caaa  roato  not  upon 
tbe  Buffldencj  of  the  testlmwij  adduced,  bnt 
upon  Ita  legal  admiaalbilitr  and  effect  Tbwe 
are  aunierona  inatancea  to  be  fowid  In  tbe 
law  where,  aa  bar^  certainty  on  the  iNut  of 
judges  aa  to  tbe  exlatence  of  certain  facta 
would  not  warrant  them  in  acting  Judicially 
upon  thai  certainty.  A  familiar  example  of 
tbis  Is  aa  to  the  wlshea  of  parties  expressed 
In  wills  which  cannot  stand  the  test  of  legal 
requlrementa  aa  to  form.  No  matter  liow 
clearly  expressed  may  be  the  intentiona  of 
tlw  teatator,  nor  bow.  legal  bla  bequeata  may 
be,  they  araii  nothing,  for  conrto  are  power' 
ieaa  to  recognise  or  enforce  them. 

We  do  not  think  the  testimony  adduced  by 
the  plaintiff  was  legally  such  as  Juatifled  that 
portion  of  tbe  Judgment  of  the  district  court 
which  was  rendered  in  hfa  faror  against  the 
widow  of  Henry  Jacobs,  or  as  to  Justify  the 
Judgment  rendered  by  the  Court  of  Aptieai  on 
the  appeal  to  it 

The  lawmaker  had  declared.  In  language 
explicit  and  precise,  in  article  2278  of  the 
Civil  Code,  not  only  that  "parol  evidence 
aball  not  be  received  to  prove  any  acknowl- 
edgment or  promise  of  a  party  deceased  to 
pay  any  debt  or  liability  In  order  to  take 
such  debt  or  liability  out  of  prescription,  or 
to  revive  the  same  after  prescription  baa  ac- 
crued, or  to  prove  any  acknowledgment  or 
promise  to  pay  any  debt  or  liability  eviden- 
ced by  writing  when  prescription  has  already 
run,"  but  it  has  gone  further,  and  declared 
that  in  all  tbe  cases  mentioned  in  the  article 
tbe  acknowledgment  or  promise  to  pay  shall 
be  proved  by  written  evidence  signed  by  tbe 
party  who  is  alleged  to  have  made  the  ac- 
knowledgment, or  by  his  specially  authorized 
agent  or  attorney  In  fact 

We  have,  therefore,  legislative  directions 
not  only  as  to  what  shall  not  be  done,  bnt 
also  positive  orders  as  to  what  has  to  be  done 
In  order  to  accomplish  the  Interruption  or  the 
renunciation  of  prescription. 

There  is  no  claim  made  In  this  case  of  an 
acknowledgment  or  promise  having  been 
made  by  an  authorized  agent  or  attorney. 
Tbe  acknowledgment  or  Implied  promise  to 
pay  which  tbe  plalntlfF  relies  oa  la  that  of 
Jacobs  himself,  the  maker  of  the  note. 

The  object  of  the  law  was  undoubtedly  to 
make  certain  and  place  beyond  question  tbe 
fact  of  tbe  acknowledgment  or  promise  by 
the  debtor,  but  this  Is  not  a  case  where  the 
doctrine  of  equivalents  has  any  place.  We 
have  to  be  guided  exclusively  by  the  terms  of 
the  statute,  and  have  no  authority  to  act  up- 
on evidence  or  proof  otber  than  that  made 


ivqvlalto  by  the  law,  »»  mattar  kav  cartaia 
or  condnalve  It  might  be. 

Have  we  before  na  any  proof  of  aa  ac- 
knowledgment or  pHnnlae  to  pay  made  by 
Jacoba,  evldaiced  by  a  wHtlns  aigned  Iqr 
Uml  We  cwtelnly  hare  not  It  la  not  prO' 
tended  Oat  Jacobs  eTer  tondied  the  pen 
wbea  tbe  words  "Harry  Jaooba"  were  placed 
on  the  checks  wblcb  he  handed  to  the  plaintiff. 
Tbe  ntmoat  aaaerted  la  that  those  wwda  be- 
ing already  written  by  aome  one  elae  npon 
tbe  cbecka,  they  ware  banded  by  Jacoba  to 
the  plaintiff,  and  were  in  due  conrae  paid  by 
the  drawer  of  the  check.  There  is  no  donbt 
that,  iiad  any  Issues  arisen  in  a  anlt  between 
the  parties  touching  that  particular  check, 
Jacobs  would  have  been  estopped  from  de> 
nyittg  the  authenticity  ct  tbe  Indoraement; 
but  tiiat  check  and  ita  Indorsement  are  not 
before  ua  for  ttie  purpose  of  a  decision  of  Is- 
sues between  the  parties  thereto  arising  out 
of  the  same.  They  are  before  ns  only  for 
tbe  purpose  of  being  utilised  ooUatorally  In 
anotlier  and  distinct  suit  We  do  not  think 
this,  under  the  law,  could  be  done. 

The  evidence  shows  that,  wiUte  Jacoba 
could  not  read  or  write,  be  could  and  did  fre- 
quently himself  physically  attach  a  signature 
aa  bis  own  to  instruments  In  which  be  was 
concerned.  The  notes  declared  npon  hare 
that  signature  attached  to  them,  and,  once 
seen  and  Imown  by  any  one  to  be  the  signa- 
ture ad<^>ted  by  himself,  it  was  easy  to  be 
recognized  and  Identified  as  bis— «s  fully  so 
as  If  all  the  letters  of  tbe  name  bad  been 
plainly  traced  upon  the  paper. 

Plaintiff's  counsel  charge  the  widow  and 
children  of  Jacobs  with  gross  Ingratitude  to 
a  man  who  was  their  benefactor,  and  who. 
In  the  very  matter  of  these  notes,  had  taken 
them  up  as  a  friend,  and  to  assist  them. 
While  this  may  be  so,  and  we  might  agree 
with  them  that  defendants*  conduct  was  rep- 
rehensible, passed  npon  from  the  standpoint 
of  gratitude  and  propriety,  this  court  would 
be  utterly  without  Justification,  were  it  to 
Btretch  tbe  law  of  prescription  In  order  to  do 
away  with  tbe  unpleasant  and  bard  features 
which  the  case  presents.  The  plea  la  one 
which  the  law  authorizes  to  be  made,  and 
which  is  not  weakened  in  Ito  effect  by  bad 
faith  on  the  part  of  the  persona  setting  it  npu 
Civ.  Code,  art.  3540. 

The  'defendants  in  this  case  are  the  widow 
and  children  of  Henry  Jacoba  The  widow 
has  accepted  tbe  community  unconditionally, 
and  tbe  heirs  of  Jacobs  have  accepted  his 
succession  as  uncondltioually. 

It  Is  a  general  rule  In  matters  of  succes- 
sion that  the  unconditional  heir  of  a  person  la 
bis  representative,  and  stands  In  his  place 
and  bis  rights  (Civ.  Code,  art  884);  that 
these  rights  are  transmitted  to  the  heir  with 
all  its  defects  as  well  as  Its  advantages;  ttiat 
the  extent  of  the  rights  of  the  deceased  reg- 
ulates those  of  the  heirs  who  succeed  to  all 
his  rights  which  can  be  transmitted— that  1% 
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to  an  ttOM  vrbl^  an  not,  Uke  ngofroct  «t- 
tacbed  to  tiie  perwm  of  the  deceased.  Otr. 
Code,  art  948. 

The  consequence  nsuaU/  of  this  doctrine  la 
fbat  any  act  wUdi  blnda  or  eetcq^  the  de- 
ceased binds  or  estops  those  heirs,  bat  the 
lawmaker  has  Ihoxight  inoper  to  modify  this 
role  mder  certain  drcomstanees  and  for  cer- 
tain snupoBes,  and  It  has  done  tills  In  this 
T«y  matter  of  the  tntermptlon  or  renuncia- 
tion of  prescription.  The  heirs,  tor  obrlons 
reasons^  have  been  authorised  to  demand 
from  holders  of  claims  asalnst  their  fiitlier 
much  higher  and  stronger  evidence  of  ac- 
knowledgment of  debts  and  promises  to  pay 
than  tiie  father  himself  oonid  hare  reqnhred 
bad  he  been  allTe.  Tbe  acknowledgment  or 
promises  of  tbe  fathw  b^g  once  established 
by  the  evidence  and  proof  repaired  by  law, 
tlie  heirs,  as  snch,  are,  as  to  thtir  rights  and 
obligations,  goTerned  by  ttie  general  rules  of 
law. 

Plaintiff* 8  counsel  contend  that  tbe  widow 
in  community  occupies  a  position  as  to  the 
acts  done  by  the  husband  during  the  com- 
munity different  from  that  which  the  heirs 
occupy  as  to  tbe  acts  of  their  father  during 
Us  lifetime. 

They  say  that  "the  law  looks  upon  the  com- 
munity in  the  light  of  a  partnership;  that 
during  marriage  the  husband  is  the  adminis- 
trator—the  managing  director  of  the  concern, 
80  to  speak.  On  the  death  of  the  husband 
the  wife  has  the  privilege  at  accepting  m  re- 
nonndng  it,  as  she  may  deem  most  to  her  in- 
terest If  she  accq;>tB,  she  is  considered  as 
having  always  brai  a  member  of  the  com- 
munity partnership.  If  she  renounces  It,  it 
is  considered  that  the  community  never  ex- 
isted. 

"By  her  acceptance  the  wife  acqatres  the 
rights  and  Incurs  the  obligations  which  ex- 
ist, on  tbe  theory  that  tb^e  had  always 
been  a  community  partnership.  The  obliga- 
tions which  she  Incurs  are  community  obliga- 
tions; that  Is,  they  are  not  ber  own  direct 
and  immediate  obligations,  but  they  reach 
and  bind  her  Indirectly,  through  the  fact 
that  she  Is  a  member  of  tbe  community  part- 
nership. Her  liability  Is  secondary  and  de- 
rivative. Tbe  law  considers  that  the  com- 
munity has  existed  as  a  distinct  legal  per- 
sonage during  the  marriage.  The  wife's  re- 
lation to  the  community  debt  is  therefore 
analogous  to  the  relation  of  a  partner  to  a 
partnership  debt** 

Th^  quote  Laurent  Prlnclpes  dn  Droit 
Civil,  vol.  22,  p.  408,  as  saying:  "La  femme 
par  suite  de  Son  acceptation  est  censte  avoir 
6t6  partie  dans  tous  les  actes  falts  par  le 
mail  comme  chef  de  la  communaut&  Poth- 
ter  lul  memo  applique  ce  pasalf.  Par  son  ac* 
ceptatlon,  dlt  11,  la  femme  devlent  d6bltrice 
pour  sa  part  dans  la  communautd  de  toutes 
les  dettes  de  la  communautd:  elle  est  censte 
lee  avoir  contractde  en  sa  qoalfte  de  com- 
mune conJ<^temCTt  avee  son  marl"— and 
add:  This  beli^  so^  tbe  statute  does  not  ajf- 


ply  ■»  as  to  axdude  evidenes-  of  the  ht» 
band's  acts  and  acknowledgmenti  touching 
a  communis  debt  In  his  capacity  of  admlais* 
trator  to  the  community.  The  statute  ngth 
lates  the  admission  of  evidence  in  cases 
where  tbe  deceased  alone  owed  the  debt 
It  was  not  CMicemed  with  debts  which  were 
due  by  a  partnership,  firm,  or  other  body  of 
which  the  deceased  was  a  member.  The  law 
might  suspect  parol  evidence  concerning  a 
debt  that  rested  on  the  deceased  alone,  but 
there  is  no  such  reason  for  suspecting  parol 
evidence  concemlog  a  debt  due  by  a  partner^ 
ship. 

"in  such  case  the  acts  and  acknowledg* 
ments  of  the  husband  should  starid  on  the 
same  footing  as  the  acts  and  acknowledg- 
ments of  a  member  of  a  firm." 

There  can  be  no  doubt  that  when  13ie  wife 
accepts  absolutely  the  community  of  acquets 
and  debts,  she  becomes  liable  personally  for 
one-half  of  the  community  debts,  and  that  tbe 
acts  and  acknowledgments  of  the  husband, 
when  they  have  been  shown,  bind  her;  but 
in  order  to  bind  ber,  these  acts  and  acknowl- 
edgments must  flret  be  proved  to  have  been 
made  by  him.  and,  for  the  purpose  of  In^ 
ruptlng  prescription  or  renonnclng  prescription 
upon  a  claim  prima  fade  prescribed  through 
acts  and  acknowledgments  of  the  debtor,  the 
same  character  of  evidence  is  required  to  ba 
adduced  to  establish  these  acts  in  the  case  of 
community  debts  as  would  be  necessarr  in 
the  case  of  separate  debts.  No  good  reason 
can  be  adduced  why  there  should  be  any  dif- 
ference as  resulting  from  the  character  of  the 
debts.  The  community  Is  not  a  "partner^ 
ship,"  as  claimed  by  tbe  plafntiff.  Civ.  Code, 
art  2807.  But  even  if  It  were  a  partnn^lp, 
the  statnte  applies  as  well  to  the  proof  of  the 
acts  and  acknowledgments  of  a  deceased 
which  would  be  necessary  to  take  a  partner- 
ship debt  out  of  prescription  as  to  acts  and 
acknowledgments  necessary  to  take  an  indi- 
vidual debt  of  the  partner  out  of  prescription. 
Tbe  fact  which  impelled  the  General  Assem- 
bly to  enact  the  particular  statute  referred 
to  was  the  same  in  all  these  cases,  namely, 
the  death  of  tbe  party  claimed  to  have  made 
the  acknowledgments,  which  made  refutation 
or  contradiction  of  the  evidence  which  would 
be  offered  to  eatabUsh  the  same  very  difficult; 
and  in  many  eases  impossible. 

The  plaintiff  brings  forward  as  a  fact  In- 
terrupting the  mooing  of  prescription  upon 
tbe  notes  that  when  he  purchased  the  note^ 
December  26,  1890,  Jacobs  transferred  to  him 
certain  flro  policies  tiien  outstanding,  which  be 
bad  taken  out  ftn:  protection  against  loss 
fire  on  the  proper^  which  by  special  mort- 
gage and  vmdor'B  privily  secured  paymmt 
of  tbe  notes  so  purchased. 

It  appears  tbat  these  notes  represented  tba 
credit  portion  of  the  price  of  property,  which 
had  been  purchased  by  Jacobs,  end  the  act  at 
purchase  contained  a  clause  binding  the  laV 
tee  to  take  out  and  transfor  ai  policy  of  lira 
Insurance  on  tne  bouse,  and  antborizlng  tt» 
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boIdCT  ol  tbe  DOtw  himself  to  keep  xtp  tbe 
iDsarance  Id  case  Jacobs  failed  to  do  so.  Flaln< 
tiff  says  policies  so  transferred  were  In  tartx 
of  Jacobs,  loss,  If  axij,  payable  to  -Well,  as 
bolder  of  tbe  notes;  and,  when  these  policies 
expired.  Well  took  oot  similar  polldes,  and  so 
continued  to  do  from  year  to  year  nntll  Ja- 
cobs* death.  Counsel  urge  that  the  polldes  so 
taken  out  were  taken  as  collateral  security 
for  the  payment  of  the  notes,  and  possession 
of  tbe  policies  operated  a  contlanlng  pledge 
In  Weil's  favor,  snspendlng  the  running  of 
prescription  nnder  the  dedslon  in  Begne  t. 
St  Marc,  47  La.  Ann.  1163.  17  Booth.  700; 
that  Well,  in  taking  out  tbe  policies,  was  act- 
ing as  the  agent  of  Jacobs,  nnder  anthorlty 
■o  to  do  contained  in  the  notarial  act  ot  sale. 
The  clause  referred  to  was  as  follows: 

Insnrance  Ola  use. 

"And  the  said  ptircliaser  (Jacobs)  fnrtber- 
more  hinds  himself  to  keep  tbe  baildlngs  «n 
■aid  pn^mty  constantly  Insnred  against  the 
loss  by  fire  to  an  amount  not  less  tiian  sixteen 
bnndred  dollars,  and  to  transfer  tiie  Policy  of 
Insnrance  to  the  said  vendor  nntll  tbe  fnll  and 
final  payment  of  said  note,  hereby  ctwsentine 
and  agreeing  that  said  vendor  shall  have  the 
r^bt  to  transfer  anch  poUcy  to  any  fntnre 
bolder  or  holders  of  tbe  said  note,  .and  that 
In  the  ease  of  fallnre  on  tbe  part  of  sodi  por- 
chaser  to  effect  such  Insurance  the  holder  or 
boldera  of  tbe  said  note  aball  have  tbe  right 
to  do  so,  and  the  reimhnrsement  of  all  snms 
paid  for  that  purpose  shall  be  secured  by  tiie 
mortgage  herein  granted,  and  the  amount  of 
tbe  premiums  thus  paid  by  said  holder  or 
holders  never  to  exceed  tbe  sum  of  one  hun- 
dred dollars  per  annum;  but  this  clause  shall 
not  be  coQstrned  as  obligating  on  snch  holder 
or  holders  as  making  tbem  liable  for  any  loss, 
damage,  or  Injury  which  may  result  from  tiie 
nonlnsurance  of  the  said  bnlldlngs." 

We  do  not  think  the  taking  out  by  Well  of 
die  polidee  referred  to  bad  the  effect  of  In- 
terruptlng  prescription  upon  ihA  notes.  fThe 
policy  taken  out  in  tbe  Begue  Case  was  taken 
out  by  the  debtor,  and  not,  as  In  tbe  case  at 
bar,  by  tbe  creditors,  and  the  debtor  was  still 
alive  when  tbe  evidence  was  introdnced. 

It  is  urged  by  the  plaintiff  that  the  vridow 
of  Hmry  Jacobs  after  the  death  of  her  hus- 
band acknowledged  tbe  continued  existence 
of  the  notes  held  by  plaintiff,  when  she  sign- 
ed the  invoitory  taken  in  the  matter  of  the 
Interdiction  of  her  son  Isidore  Jacobs,  and 
prayed  for  the  homologation  of  the  same.  In 
this  Inventory  the  debt  was  referred  to  as 
existing  and  secured  by  a  mortgage  on  the 
propwty  invaitoried.  At  that  date  prescrip- 
tion had  run  against  the  debt.  A  mere  recog- 
nition of  tbe  existence  of  the  debt  made  nn- 
der such  drenmstances  did  not  revive  the  debt 
•gainst  Mrs.  Jacobs.  She  made  no  promise 
to  pay  It  Tbia  feature  of  the  case  is  covered 
by  the  dedsiotts  of  tills  court  rendered  in  the 
bwUur  of  tbe  Svocesskm  of  Slan^ter,  106  La. 


492.  32  South.  870.  58  Lk  R.  A.  408,  which  bad 
not  been  rendered  at  the  time  this  present  case 
was  passed  upon  by  tbe  Court  of  Appeal. 

For  tbe  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  tbe 
judgment  of  Qie  Court  of  Appeal,  In  so  far 
as  it  annuls,  avoids,  and  reverses  the  judg- 
ment of  the  district  court  in  favor  of  the 
heirs  of  Henry  Jacobs,  sustaining  the  plea  of 
XHvscriptlon  filed  by  them.  Is  Itself  aunulled. 
avoided,  and  revereed,  and  the  judgment  of 
the  district  court  In  favor  of  said  heirs,  sus- 
taining said  plea,  be,  and  it  Ss,  hereby,  af- 
firmed. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  the  judgment  of  tbe  Court  of  Appeal,  In 
80  far  as  It  affirms  tbe  judgment  of  the  dis- 
trict court  overruling  the  plea  of  prescription 
filed  by  tbe  widow  of  Hairy  Jacobs,  and  ren- 
ders judgment  against  her  in  favor  of  the 
plaintiff,  be,  and  tbe  same  Is  boeby,  annulled, 
avoided,  and  reversed,  and  the  judgment  so 
decreed  against  said  widow  by  tbe  district 
court  is  hereby  annulled,  avoided,  and  te- 
vezsed,  and 

It  Is  now  ordraed,  adjudged,  and  decreed 
that  plaintiffs  entire  demand  be,  and  It  Is, 
rejected,  and  his  suit  dismissed,  at  bis  coeta 
In  both  courts. 


(Ill  LS.  174) 

No.  14,670. 

RTATE  «x  rel.  BENEDICT  v.  GITT  OF  NEW 
OKLBAN&* 

(Supreme  Court  of  Louisiana.    Nor.  30.  1003.) 

ITONICIPAL  CORPORATIONS-^UDGHBNTS 
AQAIM8T  crTY— PAYMBNT. 

1.  Under  section  2,  p.  89,  of  Act  No.  83  of 
1902,  jDdzmenta  against  tbe  dtj  of  New  Or- 
leans for  aebta  of  former  years  can  be  paid  only 
after  statntoir,  necessary,  and  osnal  charges  ot 
the  maniclpal  government  have  been  provided 
for  oDt  of  the  reveDues  ot  each  rear. 

2.  The  determtnatioo  of  what  are  neceasaiy 
and  osnal  charges  is  left  to  the  discretion  of  tbe 
dty  authorities,  free  from  the  interference  of 
tbe  courts. 

(BylUhns  by  tbs  Court) 

Appeal  from  CSm  District  Oour^  Farlsb  ot 
Orleans;  Thomas  O.  W.  EIIIb,  Judge. 

Application  by  tbe  state,  on  tbe  relation  of 
W.  8,  Benedict,  for  a  writ  of  mandamus  to 
the  city  of  New  Orleans.  Judgment  for  de- 
fendant and  relator  appeals.  Affirmed. 

Dinkelsplel  &  Hart  for  appellant  Arthur 
McGulrk,  Asst  City  Atty.,  for  appellee. 

FROrOSTX.  J.  By  Act  Na  6  of  187% 
creditors  of  tbe  dfy  of  New  Orleans  are  de- 
nied all  remedy  for  tba  enforcement  of  tbelr 
moneyed  judgmento  against  tbe  dty,  except 
that  provided  for  In  tbe  act  Itself,  namely, 
tbat  tbe  creditor  may  register  bis  Judgment 
in  tbe  office  of  the  comptroller  or  other  au- 
diting officer  of  the  dty,  and  tliat  when  the 
JndgmMit  Is  BO  registered  It  Aball  tw  tlie 
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duty  of  Uie  comptroller  to  warrant  on  th« 
treasurer  or  disbursing  officer  of  the  corpora- 
tion for  the  amount  due  thereon  without  any 
special  appropriation  of  money  therefor  by 
the  common  council:  provided,  always,  that 
there  shall  be  sufficient  money  la  the  treas- 
ury to  pay  such  Judgment  specially  desig- 
nated and  set  apart  for  that  purpose  In  the 
annual  budget  or  detailed  statement  of  Items 
of  liability  and  expenditure  required  by  the 
charter  of  the  city  to  be  made."  The  re- 
lator's Judgments  In  this  case  have  been 
duly  registered  for  several  years,  hut  there 
has  been  no  money  in  the  treasury  to  pay 
them,  and  none  has  been  set  apart  for  that 
purpose,  and  they  are  unpaid.  The  city  ao- 
thorldea  are  about  to  prepare  the  budget  for 
3.903.  and  the  relator  prays  for  a  mandamni 
ordering  the  dty,  'through  its  said  council, 
to  set  apart  In  Its  next  budget  of  receipt! 
and  expenditures  to  be  made  a  sufficient 
sum  with  which  to  pay  tba  Judgments  of  the 
relator  aforesaid." 

There  is  no  dispute  as  to  the  facts.  The 
city  has  no  funds  out  of  which  the  appro- 
priation asked  for  could  be  made,  unless  it 
be  the  revenues  of  1903;  and  these  revenues 
constitute  a  fixed  and  determinate  sum,  out 
of  which  all  expenses  and  obllgatlona  of  the 
city  government  are  to  be  met  The  city 
does  not  possess  the  unlimited  right  to  tax, 
but  Its  right  to  tax  Is  limited  by  the  Con- 
stitution to  10  mills  on  the  assessment  of 
each  year. 

The  proposition  of  the  relator  Is.  therefore, 
that  the  court  order  his  Judgments  to  be  paid 
out  of  this  limited  fund. 

At  once  the  question  arises,'  what  other 
claims  are  there  entitled  to  be  satlsfled  out 
of  tbis  fund,  and  in  what  order  are  the 
claims  entitled  to  be  paid? 

This  question  is  in  part  answered  by  sec^ 
tlon  2  of  Act  S2  of  1902.  which  provides  as 
follows: 

*Tbmt  the  nremies  of  the  several  parishes 
and  municipal  corporations  of  this  state,  of 
each  year,  shall  tw  dedicated,  as  follows; 
First  all  statntory  chaises  shall  be  paid  from 
ths  respective  funds  npon  which  ttaey  are 
Imposed;  second,  all  diarges  fOr  servlees 
rendered  annually  unda  time  contracts; 
third,  all  necessary  usual  charges  provided 
for  by  resolution  or  ordinance.  Any  excess 
of  revenue  over  statutory,  necessary  and 
usual  charges  may  be  applied  to  the  payment 
of  amounts  doe  and  nnpa^  out  of  the  rev- 
ennea  of  former  years." 

Relator's  Judgments  fall  within  the  fourth 
of  tbia  categories  here  created  They  are 
debts  «f  former  years,  entitled  to  be  paid 
oQt  of  fany  eness  of  revenue  over  stat- 
utory, necessary  and  usual  charges." 

It  ml^t  be  a  suffldent  answer  to  relator's 
d«nand  to  say  that,  In  the  absence  of  all 
evidence  on  the  subject,  this  court  cannot 
find,  flnC,  fluit  after  all  "statutory,'  necessa- 
ry and  usual  charges"  are  satisfied  out  of 
the  tevenues  of  UK^,  thei's  will  be  a  ifur- 


plus  out  of  which  Judgments  registered  nn> 
der  the  act  of  1870  could  be  paid;  and,  sec- 
ond, that  relator's  Jndgmwite  are  the  only 
reg^tered  Judgments  against  the  dty.  or,  at 
any  rate,  the  first  in  point  of  registry,  and, 
OS  such,  entitled  to  be  paid  out  of  such  sur 
plus  In  the  event  of  there  being  one. 

But  the  case  might  as  well  be  dedded  on 
broader  grounds.  Belator  Is  not  asking  that 
his  claim  be  ordered  to  be  paid  out  of  a  sur- 
plus, but  that  It  be  ordered  to  be  paid  ab- 
solutely. He  Is  asking  that  the  dty  be  com- 
pelled to  pay  him.  even  If  thereby  a  part  of 
the  revenues  of  1903  Is  to  be  taken,  which 
would  otherwise  be  attributed  by  the  dty  an- 
tboritles  to  "neeessair  and  usual  charfsir  of 
the  dty  govenmiwt 

This  cannot  be  done,  for  the  reason  that 
under  the  act  of  1902  these  "necessary  usual 
charges"  are  entitled  to  be  satisfied  by  pref- 
erence to  debts  of  former  years,  and  that 
the  discretion  to  determine  what  are  the 
**necessary  usual  charges"  of  the  dty  gov- 
ernment Is  confided  by  law  to  the  dty  author- 
ities, and  caouot  be  controlled  by  the  courts. 
To  that  effect  is  the  express  decision  of  the 
Snpreme  Court  of  the  United  States  in  the 
case  of  East  St  Louis  v.  United  States.  110 
U.  S.  324.  4  Sup.  at  21,  2S  L.  Ed.  162  (a 
case  preclsdy  In  point),  where,  as  here,  a 
mandamus  to  compel  a  dty  of  limited  taxing 
authority  to  pay  a  debt  was  aeked  in  ad- 
vance of  the  framing  of  a  dty  budget;  and 
to  the  same  effect  are  the  cases  of  Moore  v, 
aty.  82  La.  Ann.  748.  749,  Saloy  v.  City.  33 
La.  Ann.  82.  and  Marchand  v.  Caty,  37  La. 
Ann.  18,  where  this  court  baaed  Its  decision 
In  great  part  on  the  proposition  that  the  de- 
termination of  what  amount  Is  required  foe 
the  necessary  expenses  of  the  city  govern- 
ment la  a  legislative,  not  a  Jndiclal,  questioa. 
Said  the  court  In  the  Moore  Case: 

"We  are  not  vested  with  power  to  frame 
a  budget  for  the  dty  of  New  Orleans;  to  a» 
sume  the  administration  of  its  aOaira;  to 
constitute  ourselves,  in  effect  the  mayor  and 
admlaistrators  of  the  dty  of  New  Orleans 
tm  the  punwse  of  determining  what  are  and 
what  are  not  proper  or  desirable  municipal 
functions  to  be  performed,  and  what  are,  or 
are  not  reasonable  allowances  for  the  per- 
formance thereof.  These  matters  are  coo- 
flded  by  the  law  to  the  discretion  and  cm- 
trel  of  the  coiporate  autborltlos.  Thej  have 
actually  framed  th^  estimate  and  budget 
of  revenues  and  eiqwndltares,  and  have  ap- 
propriated ths  wbde  Qt  the  tsn-mllls  tax  to 
administrative  purposes.  If  these  ace  ex- 
cessive or  extravagant  the  remedy  Ilea,  not 
with  the  Judldary.  but  with  the  Legislatuiek 
The  Legislature  has  the  perfect  right  to  lim- 
it the  administrative  oxpendltures  of  tht 
city.  That  Is  a  subject  within  the  absolute 
control  of  legislative  powor.  It  has  not  dons 
so,  except  within  the  limit  of  the  ten^lls 
tax.  Holding,  first,  that  the  neceeaary  ex- 
penses of  the  dty  must  first  be  paid  out  of 
the  .procetids  of  that  tax;  and,  second,  that 
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the  determlnatton  of  what  are  necessary  ex- 
penses is  not  a  judicial  function,  but  a  func- 
tion of  the  municipal  goTernment— we  find 
onrselrea  unable  to  gire  relief  against  any 
excessive  appropriation  vlttite  ten  rnUls  made 
for  that  purpose." 

Relator  would  have  the  mandamus  Issue 
uevertheless,  on  the  authority  of  the  deci- 
sions of  this  court  in  the  cases  of  State  ex 
rel.  Carondelet  Canal  Co.  r.  C9ty,  30  La.  Anu. 
129;  Marchand  r.  City,  37  La.  Ann.  13;  and 
Thorn  T.  City,  37  La.  Ann.  Q28.  But  the 
problem  in  those  cases  was  entirely  dlfiTer^ 
ent  from  the  problem  In  this  case.  In  those 
cases  the  court  was  dealing  with  a  city  un- 
hampered by  a  limitation  upon  her  right  to 
levy  taxes  for  the  paym«it  of  lier  debts, 
the  Judgments  there  in  question  haring  been 
founded  on  contractual  obligations  unaffect- 
ed by  the  limitation  subsequently  imposed 
upon  the  city's  light  to  tax.  Of  course,  a 
dty  that  can  pay  Its  judgment  debts  by  sim- 
ply increasing  its  eostomary  rate  of  taxa- 
ttoa  must  do  bo,  and  mandamus  Is  the  prop- 
er remedy  to  enforce  the  duty.  But  In  the 
Instant  case  the  court  has  to  deal  with  a 
city  whose  right  to  tax  Is  limited,  and  tbat 
limit  reached;  a  city,  therefore,  possessed 
<tf  only  a  UmJted  fond  out  of  which  to  mAt 
all  obligations.  In  thoee  caaes  the  proi>osi- 
tlon  was  to  compel  the  dty  to  make  proTl- 
slon  for  the  payment  ot  her  just  debts;  In 
the  Instant  case  It  ia  to  oontrol  the  city  in 
Ibe  distribution  or  apportlMunent  of  the  fond 
placed  by  law  at  her  disposal  for  carrying 
on  the  city  government.  Tbrae  la  no  analoigy 
between  the  cases. 

As  for  the  case  of  Stewart  City,  decided 
by  the  federal  Circuit  Cburt  of  Appeals  for 
ttilB  drcnit,  and  reported  In  4S  Fed.  Rep.,  at 
pages  40  et  seq.,  also  cited  hy  r^tor  In  mp- 
port  of  bia  demand,  suffice  to  distinguish  It 
by  pointing  out  that  It  dealt  with  a  budget 
already  made. 

Judgmant  aflBrmed. 


(JU  La.  m) 

No.  14.826. 

AGURS  T.  BELCHER  &  CRBSWELL.* 

(Supreme  Court  of  Louislaua.  Dec.  14,  1903.) 

SIGNATURE— WHAT    CONSTITUTES— MARK— BR- 
ROR  OP  NOTART— RBC0RI3— MOTIOB. 

t.  A  man  unable  to  write  may  make  his  mark. 

In  SDCh  case  the  true  signature  ia  his  act  mak- 
ing his  marlE,  not  what  the  notary  wrote  as  his 
name.  An  error  in  the  name  does  not  vitiate  the 
idgnature. 

2.  Where  the  Qotair  errs  as  to  the  vendor's 
name,  and  writes  it  ''Willie  Jones"  instead  of 
"Willie  Johnson,"  and  the  error  is  carried  into 
the  index  to  the  conveyance  records,  it  cannot 
have  the  effect  of  depriving  the  vendee  of  his 
propwl?.  The  index  is  no  part  of  the  record. 
It  18  simpiy  for  the  convenleQce  of  those  ez- 
iftnining  the  records. 

3.  The  body  of  the  act  gave  the  true  name, 
■^UHa  Johnson."  The  bidex  save  "Willie 
Jones.**  I>efaidants.  by  reading  ue  act,  would 

*RaliearInK  denied  Januarr  IS,  190L 

1 1-  8m  Sicnaturts,  vtfl.  44,  Cent  Die.  I T. 


have  learned  from  its  recitals  that  It  was  "^llie 
Johnson  who  appeared  before  the  notary  and 
made  the  sale,  and  thus  wonld  have  been 
brought  home  to  them  sufficient  notice  to  put 
them  on  guard,  even  though  the  name  at  the 
foot  of  the  deed  was  written  thus: 

bi» 

"WUlie  X  Jones." 
mark. 

(Srllabns  by  the  Court) 

Appeal  from  First  Judicial  District  Court* 
Parish  of  Caddo;  Alfred  DUIlngiiam  Loud, 
Judge. 

Action  by  W.  C.  Agurs  against  Belcher 
&  Creswell.  Judgment  for  plaintUC.  DefenA* 
ants  appeal.  Affirmed. 

Horff  &  Webb,  for  appellants.  Alexander 
&  Wilkinson  and  Thlgpen  ft  foster,  for  ap- 
pellee. 

^ne  opinion  and  judgment  ot  the  court  ia 
the  following  case,  is-epared  by  BIANCH- 
ARD,  J.,  prior  to  his  retirement  from  tbe 
bench,  and  adopted  by  the  coiAt  in  consul- 
tation, is  now  banded  down  for  the  comt  by 
NICHOLLS,  C.  J.: 

Plaintiff,  alleging  himself  to  be  12ie  owner 
of  certain  Iota  of  ground  la  the  city  of  Shrcve- 
port,  and  ttiat  the  same  bad  been  seized 
under  execution  Issued  on  a  judgment  that 
Belcher  &  Creswell,  a  commercial  firm,  had 
recovered  against  one  WliUe  Johnson,  and 
were  being  advertised  for  sale  under  said 
Judgment  brought  the  present  action  to  en- 
Join  the  Bale. 

Upon  Issue  joined  In  the  court  below,  Judg- 
ment was  rendered  perpetuating  tbe  injunc* 
tlon  which  had  Issued.    Defendants  appeal. 

The  substantial  facts  are  these: 

In  March,  1901,  Willie  Johuson  appeared 
before  a  notary  public  and  two  witnesses, 
and  executed  an  act  of  sale  to  W,  0.  Agors 
of  tbe  lots  of  ground  In  question.  Agurs 
was  present  and  accepted  the  sale.  Tbe 
price  was  $600.  Willie  Johnson,  being  un- 
able to  write,  could  not  sign  bis  name,  and 
tbe  notary  undertook  to  write  his  name,  and 
then  have  him  make  his  mark,  thus,  "X," 
between  his  given  name  and  his  surname. 

But  while  tbe  name  of  Willie  Johnson  was 
written  all  right  In  the  act  of  conveyance 
as  the  appearer,  when  the  notary  came  to 
write  his  name  at  tbe  foot  of  the  act  he 
wrote  It  "Willie  Jones."  This  error  was  not 
noticed  by  any  of  tbe  parties,  and  thus  the 
deed  appeared  signed  in  this  way:  "Wil- 

Ue  X  Jones." 

mark. 

But  the  man  who  actually  appeared  and 
touched  the  pen  In  makii^  his  otark  waa 
Willie  Johnson. 

The  notary  in  question  waa  the  deputy 
clerk  of  the  court  When  he  came  to  make 
the  customary  indorsement  on  the  folded 
act  Ik  carried  the  errot  furUier  by  lndor»< 
ing  ft,  "WllUe  Jones  to  W.  a  Agnra." 

The  deed  as  thnS  Indorsed  he  then  mark- 
M,  *^led  and  recorded."  It  was  Inscribed 
In  tlie  conveyance  book,  tiie  name  of  WlUie 
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Jobnson  appearing  In  tiie  body  ot  fhe  In- 
scription, while  that  of  THllle  Jonea  appeared 
at  the  foot  of  the  deed  and  on  the  margin 
of  the  page;  the  latter  tbiu:  "Willie  Jones 
to  W.  0.  Agnrs."  And  when  the  deputr 
derk  came  to  Index  tbB  act  be  Indexed  It 
as  "Willie  Jones  to  W.  G.  Agnrs.** 

The  following  jeax  (1902}  WUlle  Johnson 
became  Indebted  to  Belcher  &  Greswell. 
Tbey  recorded  judgment  against  him  tar 
$1,760,  and  caused  the  same  to  be  Inscribed 
in  the  mdHgage  book. 

Subsequent  to  tbls,  Agnrs,  the  vendee  of 
WlUle  Johnson,  having  discovered  the  emw 
above  referred  to^  took  Willie  Johnson  to  the 
deputy  clerk,  wtao,  as  ex  ofltelo  notary  pub* 
lie,  had  passed  the  act,  and,  cansii^  the 
deputy  to  exhibit  to  them  the  original  act, 
pelted  out  to  him  tlie  error,  and  requested 
Its.  correction;  wbweupon  the  deputy  made 
the  correction  by  erasing  the  name  "Willie 
hit 

X  Jones,*'  and  snbstltntlng  tint  It  **WU- 
Burk. 
bit 

Ue  X  Johnson." 
muk. 

Like  changes,  to  correspond,  were  made 
in  the  conreyance  records  and  also  on  the 
Index. 

This  was  before  the  fl.  fa.  Issued  on  the 
Judgment  which  Belcher  &  Creswell  had  re- 
covered against  Willie  Johnson,  and  under 
wtiich  they  caased  the  lots  to  be  seized. 
The  fl.  fa.  issued  subsequently  the  same  day. 

The  first  answer  of  Belcher  &  Greswell  to 
the  Injunction  petition  of  Agnrs  was  that 
the  instrument  relied  upon  by  the  latter  as 
showing  bis  ownership  ot  the  lots  was  not 
binding  on  them  for  the  reasons: 

First,  that  the  act  of  sale  as  executed  be- 
tween Agurs  and  Willie  Johnson  in  March* 
1901,  and,  as  recorded,  was  not  such  notice 
to  the  public  as  the  law  requires;  and 

Second,  that  the  changes  made  in  the  act 
after  registry  of  tbelr  Judgment  were  ex 
parte,  without  notice,  and  could  not  affect 
them,  or  Impair  their  rights  already  ^cist- 
ing. 

These  defenses  are  not  tenable.  Johnson 
did  actually  convey  the  property  to  Agurs. 
His  was  the  hand  that  made  the  mark  which 
stood  for  his  signature.  The  proper  man, 
therefore,  signed  the  deed.  The  true  sig- 
nature was  his  act  in  making  his  mark,  not 
what  the  notary  wrot&  See  Zacbarie  v. 
Franklin,  12  Pet.  ISl,  9  L.  Ed.  1035;  Tag- 
iasco  V.  Holinarl's  Heirs,  9  La.  612;  Mad- 
dlBon  V.  Zabtlski,  11  La.  261. 

Had  defendants  read  the  ac^  tbey  would 
have  learned  from  Its  recitals  that  It  was 
Willie  Johnson  who  anpeared  before  the  no- 
tary and  made  tbe  sale.  At  leas^  they 
would  hare  been  pnt  on  guard. 

Thdr  position,  therefore,  that  the  Inatm* 
ment  conveying  the  property  was  not  suffi- 
cient notice  to  them,  is  not  sound. 

Because  tbe  deed  was  Indexed  erroneondy 
cannot  be  given  the  ^Eect  of  dej^vlng  Agnrs 


of  his  property.  Swan  t.  Vogel.  Si  La.  Ann. 
88. 

The  Index  Is  no  part  of  the  record;  it  Is 
simply  for  fbe  convenience  of  tliose  exam- 
ining tbe  records.  Swan  v.  Vogel,  81  La. 
Ann.  40.  See,  also,  Oaldwell's  B^rs  r.  Prin- 
deU's  Adm'r,  19  W.  Va.  660. 

The  deputy  clerk,  who  officiated  as  ex 
ofBdo  notary,  testified  he  wrote  tiie  name 
"WUUe  Jonetf'  at  the  foot  of  the  deed 
through  Inadvertence;  tbat  It  was  WlUle 
Johnson  who  actually  appeared  before  bim 
and  touched  the  pen,  and  whose  name  he 
Intended  to  write. 

Tbe  second  answer  of  Belchtt  &  CrenreU 
to  the  injunction  peUtim  was  that  the  sale 
to  Agun  was  not  Intended  by  the  parties 
as  a  sale,  but  as  a  mortgage  to  secure  the 
loan  of  f  601^  which  mm  was  named  as  tbe 
consideration  of  tbe  sale. 

The  only  testimony  found  in  the  record 
touching  upon  this  Issue  la  that  given  by 
Agnrs  on  cross-examination  by  defendants' 
counsel.  He  swears  positively  to  have-  pni^ 
chased  fbe  property  outright  for  $600  cash, 
and  that  the  transaction  vaa  a  salc^  and  not 
a  mor^iage. 

Judgment  affirmed. 


(Ul  La.  3a> 

No.  14,697. 

STATE  ex  rel.  LEGIEB  t.  SUTHERLAND.* 

(Snpnme  Court  of  Louisiana.  Dec.  14,  UOS.) 

HORTOAOR  NOTB-PURCHASB  AFTBR  DUB- 
RIGHTS  OF  PURCHASER. 

L  A  person  who  purchases  twm  an  attorney 
at  law  holding  in  hia  posaesslon  a  pest-due  mort- 
gage note,  executed  1>y  the  maker,  to  his  own 
order,  and  by  bimseK  indorsed,  which  has  been 
paid  by  tbe  maker,  without  aacertainiog  wlut 
right  the  attoruey  has  in  respect  to  tbe  note, 
does  BO  at  his  risk;  and,  if  he  tiad  no  right  to 
extend  payment  of  the  oote  or  to  eell  it,  the 
purchaser  takes  It  subject  to  tb»  equities. 

(Syllabus  by  the  Court.) 

Certiorari  to  Gonrt  of  Appeal.  Parish  <tf 
Orieans. 

Action  by  Bertha  Sutherland  against  John 
Legier,  Jr.  Judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Appeal,  and  the  state, 
on  tbe  relation  of  John  Legier,  brings  cwti- 
orari  or  writ  of  review.  Aflbmed. 

Walter  L,  Gleason  (UcGloskey  ft  Benedict, 
of  counsel),  for  applicant  Edward  A.  Pav> 
sons,  for  respondent 

NICHOLLS,  0.  J.  In  the  appUcatloa 
made  to  this  court  for  review,  the  facte  of 
tbe  case  are  steted  as  follows: 

Mrs.  Bertha  Sutherland  bought  a  piece  ot 
property  for  $1,100,  of  wblcb  f700  were  paid 
cash,  and  the  balance,  9400,  rqtresoited  by 
a  mortgage  note  drawn  to  her  own  ordec; 
and  by  her  Indorsed.  TUs  note  she  subse- 
quently imid.  Tbe  signature  and  Indorse* 
ment  aa  w^  as  tihe  mortage  InscrlptloQ, 

•RehwifBg  tooled  January  U,  IML 
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remftlnlng  midefaced  and  oncancded,  Mn. 
8atb«>Iana  negotiated  this  note  vlth  petl- 
tloner.  for  which  h«  pM  bar  |3M^  the  cb«& 
npreseDting  the  pordbAM  ot  which  to  hi  the 
record.  When  this  note  fell  doe  after  a  con- 
Tentional  eztenalon,  petitioner  foreclosed, 
and  was  met  by  an  Injonction  of  Mrs.  Suth- 
erland, maker,  In  her  own  behalf  and  In  be- 
half of  her  minor  children.  The  Injunction 
was  based  on  the  theory  that*  Inasmncb  aa 
this  note  became  extinguished  by  Mrs.  Suth- 
erland, she  coQld  not  reissne  It  and  revlTe 
the  dead  mortgage,  and  hence,  although  she 
sold  to  petitioner  certain  mortgage  rights 
against  her  property,  ha  had  ao  such  rlj^rts 
area  against  her. 

The  district  court  petpetoated  the  Injunc- 
tion, and  enjoined  the  sheriff  from  selling  the 
propert7  mortgaged.  Plaintiff  appealed  to 
OkB  Court  of  Appeal,  and  that  court  affirmed 
ttia  Judgment  and  refused  to  grant  a  rehear- 
ing. This  court  ordered  the  record  to  be  cer- 
tified and  sent  up  for  rerlew,  and  the  case  la 
now  before  us  for  adjudlcatimi. 

The  plaintiff  inatltuted  a  ault  In  the  cItII 
dlatilct  court  In  which  he  prayed  for  execu- 
tory process  In  enforcement  by  aelince  and 
sale  of  certain  qieclfled  pn^r^  of  a  note  of 
1400  executed  by  Bertha  Swan,  widow  of 
Robert  Sufberiandt  dated  March.  1S90,  pay- 
able  one  year  aftw  date  to  her  own  order, 
by  her  Indorsed,  with  Interest  at  8  per  cent, 
per  annum  from  dtete  until  paid,  payment  of 
vhlch  note  was  secured  by  special  mortgage 
on  the  property  aougbt  to  be  sdaed,  and  sold 
by  notarial  act  before  H.  L.  Ix>mls,  notary 
pubUc 

Plaintiff  aTerred  that  be  was  the  holder 
and  ownor  of  the  note  referred  to,  and  the 
maker  of  the  aame  was  Indebted  to  him  for 
tin  amount  thereof,  and  10  per  emt  upon 
tb»  amount  ft>r  attomey'a  fees.  He  admit- 
ted that  Interest  had  been  paid  UBoa  the  note 
to  January  0.  1801. 

The  usual  orders  required  In  snch  cases 
were  granted  by  tiie  court,  and  the  property 
waa  stized. 

The  maker  of  llie  note,  Mrs.  Sptherland, 
In  ber  own  behalf  and  as  tutrix  of  bee  minor 
children,  filed  a  petition  In  which  she  prayed. 
In  ttie  matter  of  these  proceedings,  that  a 
writ  of  injunction  Issue  to  the  dvU  sheriff 
and  the  plaintiff,  enjoining  them  from  sell- 
ing the  property  described  on  March  27, 1902, 
as  advertised,  or  any  other  time;  that  they 
be  dted  In  the  premises^  and  that  after  due 
proceedlnga  there  be  Judgment  against  them 
and  In  her  favor,  Indlvldaally  and  as  tutrix, 
decreeing  that  the  minors*  mortgage  primed 
an  .  other  mortgagea;  that  the  injunction  be 
peipetuated;  and  she  further  prayed  for  all 
other  decrees  and  Judgments  necessary  In 
the  premises,  and  for  goieral  relief. 

Tlds  tojnnctlon  was  based  upon  aliega- 
tkma  of  the  maker  that  she  bad  on  or  about 
the  9th  of  March,  1900,  paid  In  full  the  prtnr 
dpal  and  Interrat  of  the  note  declared  upon, 
WBd  received  possession  of  the  same;  that 
85  SO.- 


by  aald  payment  she  became  the  owner  ot 
the  note,  and  the  mortgage  securing  the 
same  became  extlngnished  by  said  payment 
In  full;  that  prior  to  the  payment  of  the 
note  she  was  appointed  and  confirmed  and 
qnallfled  as  tutrix  of  her  minor  children,  on 
wbOM  behalf  sbe  appeared,  and  a  legal  mort- 
gage was  inscribed  against  her  property,  as 
would  appear  by  a  certain  record,  which  she 
declared  she  annexed  for  reference;  that, 
having  paid  said  debt  and  the  mortgage 
«ecnrlng  the  same  having  been  extinguished, 
the  only  mortgage  remaining  on  ber  prop- 
erty was  that  in  fisYor  of  ber  abior  dilldren; 
that  In  January,  1901,  sbe  took  the  note  to 
her  attorney,  and  explained  to  him  that  she 
had  paid  the  same,  and  he  agreed  to  raise  a 
sum  of  money  for  her  upon  it,  and  gave  bar 
a  receipt  for  the  same^  which  she  annexed; 
that  she  received  In  all  from  the  loan  tm 
said  note  the  sum  of  |200;  that  the  vendor'a 
privilege  was  extinguished  when  ahe  paid 
aald  note,  on  or  about  the  2d  of  March.  1900^ 
and.  If  any  mortgage  stUl  existed,  It  waa 
subsequent  to  and  secondary  to  the  minors' 
mortgage;  that  the  plaintiff  acquired  aald 
noto  after  maturi^,  and  all  the  eqoltlea 
which  she  had  against  her  attorney  could  be 
pleaded  against  him;  that  the  minors'  rights, 
as  well  as  her  owi^  would  be  irreparably  In- 
jured and  sacrificed  If  the  sale  was  permit- 
ted to  take  place,  and  the  injunction  prayed 
for  was  necessary  to  protect  ber  minora' 
rlghta  aa  well  aa  ber  own. 

A  prtilmlnary  Injunction  Issued  aa  prayed 
for  nnder  the  conrTa  order. 

Plaintiff  answered  the  injunction.  Ha 
first  pleaded  the  general  issue.  He  admitted 
that  be  was  the  holder  of  tiie  note^  and  aver^ 
red  that  the  same  was  acquired  for  him  by 
his  agent  for  a  valuable  oonaldOTtion,  be- 
fore tbe  maturity  of  the  extensltm  of  the 
note,  and  it  was  not  subject  to  tbe  equities 
between  tbe  maker  and  other  parties. 

That  the  noto  was  acquired  from  plain- 
tiff's attorney  for  tbe  snm  of  8380,  and  his 
own  BtBeat  was  Influenced  by  tbe  extraision 
of  the  note,  and  would  not  have  purchased 
tbe  same,  had  It  not  been  extended;  that 
the  makw  called  on  hla  agent  and  attempted 
to  borrow  more  money,  but  that  at  no  time 
did  ahe  state  or  auggest  that  the  note  wsa 
not  a  valid  obligation;  that  the  minors  were 
without  Interest,  and  had  no  cause  of  action; 
and  that  both  parties  were  estopped  by  their 
actions  from  setting  up  a  condition  of  facta 
contrary  to  the  rlgbte  of  the  bolder  of  the 
note. 

Plaintiff  prayed  that  the  exception  of  no 
cause  of  action  be  maintained  against  the 
minors,  that  the  plea  of  estoppel  with  re- 
spect to  both  be  maintained,  that  the  action 
of  the  plaintiff  be  dismissed,  and  for  general 
reUef. 

The  district  court  rendered  Judgment  o^ 
dering  and  decredng.that  the  writ  of  Injuno- 
tion  which-  had  Issued  be  perpetuated,  and 
accordingly  the  sheriff  and  the  plaintiff  wwt 
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enjoined  and  pnfldbited  trom  Mlllnc  the 

property. 

The  court  iortber  adjvdgad  that  there  be 
judgment  In  taror  of  the  plaintiff  In  lnJon(v 
Hon  In  her  indlTidnal  capadty.  and  In  her 
capacity  as  tutrix  of  her  minor  children, 
against  the  plalntlfC.  decreeing  that  the  mi- 
nora' mor^ge  primed  all  other  mortgages. 

PlalntUE  appealed  from  this  judgment  to 
the  Court  of  Api>eal,  and  that  court  affirmed 
the  judgment 

The  agent  of  the  plaintiff  who  acted  for 
him  In  the  matter  of  the  note  declared  upon 
testified  that  be  had  purchased  It  from  an 
attorney  at  law,  who  (Ailed  on  him  and  ask- 
ed him  to  buy  it;  telling  him  he  held  it  for 
one  of  his  cUentB,  Mrs.  Sutherland.  Witness 
did  not  know  he  was  representlDg  the  maker 
of  the  note.  Witness  answered  that  he  would 
have  to  look  up  the  title.  This  he  did,  and, 
being  satisfied  with  the  result  of  the  exam- 
ination, he  gsTe  him  a  check  for  f390,  and 
took  p6B8e88lon  of  the  note;  receiving  a  fee 
of  910  for  making  the  examination.  When 
he  was  called  on  In  regard  to  the  note  after 
he  bad  made  the  examination,  be  told  the  at- 
torney that,  before  be  bought  It,  it  wonld 
have  to  be  first  extended.  When  be  first 
saw  the  note.  It  was  a  past-due  note,  and 
bad  no  extension  upon  it  He  told  the  at- 
torney be  wonld  lend  money  on  It  if  It  was 
extended,  and  the  eztenslon  which  was  writ- 
ten on  the  back  of  the  note  was  made.  It 
was  written  and  placed  tbere  by  the  witness 
himself.  After  writing  the  extension,  be 
handed  the  note  back  to  the  attorney,  and 
then  gave  blm  a  check  and  took  tbe  note. 

About  six  months  after  this  the  maker  of 
the  note  called  on  him,  wanting  to  borrow 
126  more,  bnt  be  told  her  he  could  not  Irad 
her  any  money  at  that  time.  She  did  not 
Bay  anything  about  the  money  she  got  from 
tbe  attorney;  did  not  mention  him  at  all. 

There  can  be  no  question  as  to  the  payment 
of  the  note  and  tbe  surrender  of  the  same  by 
the  maker.  Mrs.  Sutherland,  the  maker,  and 
Zengel  both  testify  to  that  fact.  The  former 
testified:  That  she  called  on  the  attorney  re- 
ferred to,  to  borrow  9200,  and  he  asked 
whether  she  could  give  him  any  security— 
whether  she  bad  any  papers  or  anything— 
and  she  said  she  had.  So  she  took  him  what 
papers  she  bad— title  deeds.  Insurance  pa- 
pers, and  other  little  papers.  That  be  took 
this  note  out  telling  her  be  could  borrow 
some  money  on  It— one  or  two  hundred  dol- 
lars. Witness  did  not  understand  that  by 
obtaining  a  loan  of  |200  she  was  to  give  a 
mortgage  on  her  property.  He  did  not  ask 
her  to  give  a  mortgage  on  her  property,  and 
she  would  not  have  permitted  him  to  place 
a  mortgage  on  her  property  for  $200,  had  he 
asked  it  She  did  not  know  that  the  note  was 
a  mortgage  note.  She  did  not  know  at  the 
time  what  tbe  note  represented,  or  what  its 
nature  was,  or  that  she  could  get  money  on 
It  until  she  took  it  to  the  attorney.  She  did 
not  personally  give  it  to  him.   He  took  it 


from  among  im  pKOtkn.  She  did  not  an- 
tiKviae  lilm  to  take  the  note  and  negotlaCe 
and  bwrow  money  on  it  Efe  did  not 
ber  the  9200  tie  turned  over  to  her  w«e 
realized  on  the  note.  He  told  her  he  did  not 
lend  her  the  money  himself;  it  was  anotber 
par^;  that  he  did  not  know  the  party. 

There  was  no  eTldence  Introdoced  aa  to 
tlie  rights  of  the  minors. 

This  case  presents  no  question  of  lav,  as 
we  supposed  it  did  when  it  was  ordered  np 
for  review.  Its  decision  in  the  court  below 
turned  upon  questions  of  fact  It  appears 
from  the  evidence  that  the  plalntUTs  agent 
had  no  dealings  whatever  with  Mrs.  Suther- 
land herself;  that  she  neither  made  repre- 
sentations to  blm,  nor  authorized  any  one  to 
make  any,  as  to  this  note.  Tbe  attorney  who 
took  it  out  from  among  Mrs.  Sutberlsnd's 
papers  was  without  authority  to  sell  tt,  or 
to  represent  it  as  being  secured  by  a  mort- 
gage. The  party  who  received  the  note  was 
an  attorney  at  law,  and  was  fully  advised  of 
the  situation  when  he  did  so. ' 

The  note  was  then  extinguished  by  pay- 
ment and  the  mortgage  had  fallen  with  tiie 
extinctions  of  the  principal  obligation. 

The  extehslon  of  the  note  by  plalntUTs 
sgent  did  not  have  the  effect  of  giving  to  It 
the  character  of  negotiability,  so  as  to  cut 
otr  the  equities  affecting  It,  and  we  find  no 
element  of  estoppel  In  the  case. 

PlalnUfTs  agent  without  inquiry,  dealt 
with  a  party  who  was  without  authority  to 
act  as  he  did,  and  plaintiff  must  bear  tbe 
consequences  of  bis  own  Imprudence. 

We  find  no  error  in  tbe  judgments  of  the 
Court  of  Appeal  and  the  District  Court,  and 
they  are  hereby  affirmed. 


OU 


No.  14,88a 


SOUTHERN  COTTON  OIL  00.  T.  SHBBTE- 
PORT  COTTON  OIL  CO.* 

(Snpreme  Oourt  of  Louisiana.   Dee.  14,  180S.) 

SAIiS-AUTHORITT  OF  BROKBK-aBCRBT 

INSTRUCTIONS. 

1.  A  broker  exhibited  to  plalntiirs  a  telegraa 
trom  d^endauts  expcessly  avthorixiiiK  him  to 
sen  for  thcDi  10  tanks  of  oil  of  a  certain  grade, 
and  plaintiffs  In  good  faith  bought  the  tM.  De- 
fendants claim  that  before  sending  the  tele- 
gram  they  bad  expressly  Instmcted  the  broker 
to  sell  oil  of  a  lower  erade  than  that  spedfied 
In  the  telegram.  ffcM  that  In  dealing  with  the 
broker,  plaintiff  did  not  have  to  look  beyond 
tbe  telegram;  that  defendants,  having  held  oat 
tbe  broker  as  having  authority  to  make  the 
sale,  are  bound  by  his  act  notwithstanding  sny 
secret  instmctions  they  may  have  given  Um. 

(Syllabaa  by  the  Court.) 

Appeal  from  First  Judicial  District  Court 
Parish  of  Caddo;  Alfred  Dillingham  Land. 

Judge. 

Action  by  tbe  Southern  Cotton  Oil  Com- 
pany against  tbe  Sbreveport  Cotton  Oil  Com- 

*B«bMrlDS  d«nl«a  Juuarj  18,  ItOC 
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peny.  Judgment  tot  defendant^  and  plain- 
tlfla  appeaL  BaraEsed. 

Tbatdier  ft  Welsh  end  Bterilng  Pleraon, 
for  ai^Ianta.  migpan  ft  Foster,  tor  upp^- 
leea. 

PROYOSTT.  J.  Battle  ft  Co.,  brokers  at 
Memphis,  Tenn.,  sold  to  the  plaintiffs,  the 
Soattaem  Oil  CtMnpany,  of  Memphla,  Tenn^ 

10  tanks  of  cotton  seed  oil  for  acconnt  of  tbe 
defradants,  tbe  Shrereport  Cotton  Oil  Oom- 
pan7«  who  are  mannfactnrers  of  cotttm  aeed 

011  at  Shrevqiort,  Jjl.  Plaintiffs  understood 
tbey  were  buyins  the  grade  of  oil  known  as 
"cmde,'*  or  'l^rlme  erode,"  which  Is  a  stand- 
ard grade  of  oil;  and  defendants  contend 
tbat  Battle  ft  Oo.  bad  no  authority  from  them 
to  sell  tbat  grade  of  oil,  but  only  "sewson's 
prime,"  aad  that  In  consequence  there  was  no 
GMitiacL  "Season's  prime"  Is  not  a  claeslfl- 
catlon  known  in  the  exchanges  of  the  coon- 
try.  Plaintiffs  brbig  this  suit  for  breach 
of  the  contract  claiming  by  way  of  damages 
the  dlfferoice  between  tbe  contract  price  and 
tbe  market  price  at  the  date  when  delivery 
should  have  been  made  under  tbe  contract 

The  questions  In  the  case  ar^  first  wheth- 
er Battle  ft  Co.  had  antfaoiity  to  sell  "crude" 
oil;  and,  if  not  then,  second,  whether  de- 
fendants are  not  bound  nevertheless,  on  the 
ground  that  they  b^d  out  Battle  ft  Go.  as 
iMTixME  such  authority. 

The  sale  to  plaintiffs  was  made  some  time 
In  tbe  morning  of  November  9th.  The  rela- 
tkma  between  Battle  ft  Co.  and  defendants 
began,  so  far  as  tbe  record  shows,  on  No- 
vember 6tta.  On  that  day  tbe  following 
communication  passed  betwera  the  parties: 
Battle  ft  Co.  telegraphed  defendants:  "What 
Is  bottom  price  ten  tanks  prime  November?" 
And  defendants  promptly  answered:  "Sell 
ten  November  buyers  tanks  crude  28."  Dur- 
ing the  day  Battle  ft  Oo.  wrote  defendants, 
as  follows: 

"We  nmflrm  oar  tel^am  to-day  soliciting 
your  lowest  price  on  ten  tanks  of  oil,  and 
wa  have  your  reply  authorizing  ua  to  aAl  at 
2&  We  thank  you  very  mucA  tcx  your 
pronvt  attention  and  beg  to  say  we  are  ex- 
erting  ourselves,  to  put  this  trade  through  for 
you.  However,  we  think  It  very  improbable 
that  any  buyers  In  tbe  market  will  pay  28 
cents  to-day  for  Miss.  Valley  oil.  Some  buy- 
ers are  offering  i26^  and  very  few  of  them 
will  pay  as  much  as  27c.  We  have  out  sev- 
eral telegrams  and  just  as  soon  as  we  can 
ascertain  definitely  the  very  best  that  can  be 
done,  we  will  either  telegraph  or  call  you 
over  the  telephone." 

And  defendants  wrote  to  Battle  &  Co.,  as 
follows: 

"7our  tel^rram  of  to-day  reading  as  fol- 
lows: 'What  Is  bottom  price  ten  tanks  prime 
NoTunberT'  We  presume  of  course  you  re- 
fer to  crude  olL  We  wired  you  Immediately: 
'Sell  ten  November  Imyws  tanks  crude  28,' 
all  of  wblcta  we  confirm,  at  thla  writing  we 
Have  not  hetrd  from  jvai,  therefore  piesume 


you  are  not  deslroaa  of  taktaig  tbe  oil  at  Uda 
price,  we  wlU  let  ottaeia  work  on  tbe  same 

offer." 

At  6:47  p.  mn  while  the  above  letters  wne 
in  transit,  Battle  ft  Oo.  sent  tlie  defatdanta 
tbe  following  tel^ram:  "Have  tried  hard 
to  close  but  28  Impossible.  Posaibly  can  se- 
cure  27%  but  27  best  offering." 

And  defendants  answered:  'If  28  Impoe- 
dble  sell  tax  NeTonber  Decranber  Iniyen 
tanks." 

StUl  later  in  the  day.  Battle  ft  Oo.  tele- 
graphed: "Maricet  very  weak  buyers  not 
offering  have  firm  offer  27  for  five  tanks  De- 
cember prime  crude.  Shall  we  confirm.  An- 
swer immediately." 

Nothing  further,  apparently,  took  place  on 
the  5th.  On  tbe  6th,  presumably  early  In  the 
day,  defendants  wrote  to  Battle  ft  Co.  as  fol- 
lows: 

"We  received  yonr  wire  late  last  evening 
adrising  tbat  *28  Impossible  possibly  can  se- 
cure 27^  but  27  is  best  offer.*-.  We  Imme- 
diately tel^boned  a  message  to  the  tele- 
graph offltee  instructing  to  sell  ten  tanks 
December,  January  crude  27%  if  28  is  Im- 
possible, not  bearing  from  you  we  presume 
you  are  not  able  to  make  sale." 

On  the  same  day,  the  6th,  and  therefore 
while  the  above  letter  was  In  transit  W.  P. 
Battle,  of  Battle  ft  Co.,  and  B.  J.  Harmon, 
manager  of  tiie  defendant  company,  had  a 
conversation  over  the  t^epbone.  In  this 
conversation  W.  P.  Battle  Informed  S.  J.  Har- 
mon that  the  party  willing  to  buy  at  27  cents 
was  Procter  ft  Gamble,  of  Cincinnati,  Ohio; 
and  S.  J.  Harmon  informed  Battle  that  Proc- 
ter ft  Qamble  were  personse  m»  gratse  to 
defendants,,  and  that  on  that  account  defend- 
ants were  not  willing  to  deal  with  them  on 
the  basis  of  "crude,"  and  would  do  so  only 
on  the  basis  of  "season's  prime."  Later  in 
the  day  Battle  ft  Co.  sent  defendants  the  fol- 
lowing telegram:  "Procter  will  only  confirm 
as  prime  crude  their  routing.  Bettei  let  us 
close  as  refined  markets  are  weaker.  Please 
wire  answer  immediately." 

On  the  same  day  defradants  answered  by 
the  following  letter: 

"We  are  just  In  recdpt  of  your  message 
advising  that  Procter  and  Gamble  will  only 
confirm  for  prime  crude.  We  are  not  de- 
sirous of  selling  any  more  oil,  therefore  we 
are  answering  your  message,  having  sold 
pretty  well  against  seed  tbat  we  will  get  for 
this  season  our  run  will  no  doubt  be  a  short 
one." 

Also  on  the  same  day,  and  while  the  above 
letter  was  In  transit  Battle  &  Co;' wrote  as 
follows: 

"We  beg  to  confirm  Interchange  of  trie- 
grams  yesterday  and  to-day  relative  to  ten 
tanks  of  oU. 

"We  also  confirm  conversation  with  yonr 
Mr.  Harmon  ov«r  tbe  telephone  to-day,  as 
stated  we  could  sell  -Procter  ft  Gamble  five 
tanks  <tf  Decembw  at  27  for  prime  crude, 
and  after  talking  with  yon  over  tbe  trie- 
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phone,  ve  confirmed  the  transaction  to  them, 
stibject  of  conrse  to  their  acceptance,  as  sea- 
son's prime  Cotton  Belt  routing.  We  are  in 
receipt  of  their  reply,  In  which  they  state 
that  It  Is  Impossible  to  confirm  that  way, 
and  they  say  that  they  can  only  accept,  pro- 
vided we  sell  as  prime  oU  and  their  ronting. 
We  have  Jast  telegraphed  yon  this  £ac^  and 
now  await  yonr  reply. 

•'We  regret  very  much  indeed  that  we  are 
not  able  to  come  to  business  with  you  on  the 
original  ten  tanks.  At  any  rate  we  thank 
you  for  the  opportunity  yon  have  given  as 
to  trade  and  we  trust  conditions  will  warrant 
you  in  accepting  the  five  tanks." 

All  this  was  on  the  6th,  On  the  next  day, 
the  7th,  on  receipt  of  the  above  letter  of  de- 
fendants advising  that  the  10  tanks  of  oil 
had  been  sold  to  other  putles.  and  that  the 
further  product  of  the  season  bad  been  sold. 
Battle  &  Co.  wrote  as  follows: 

"We  have  your  favors  of  the  6th  and  Qth, 
We  are  very  sorry  Indeed  that  we  failed  to 
come  to  bnslness  with  yon  yesterday,  bot 
we  could  not  get  our  buyer  to  confirm  sea- 
son's prime,  Ootton  Belt  routing.  We  can 
use  cdl  provided  yon  can  sell  as  prime  crude, 
buyers  routing. 

"The  market  seems  practically  unchanged 
with  a  good  many  of  the  buyers  holding  olf. 
We  trust  that  we  may  yet  be  able  to  come 
to  business  with  you  and  will  be  very  glad 
indeed  to  have  you  advise  us  when  yon  of- 
fer more  oU." 

Before  receiving  this  letter,  and  wlille, 
therefore,  they  were  unadvised  as  to  wheth- 
er their  letter  of  the  6th  revoking  the  au- 
thority to  sell  had  reached  Battle  &  Co.  in 
time  to 'prevent  a  sale,  defendants,  at  5:36 
p.  m.  of  the  7th,  telegraphed  to  Battle  &  Co. 
as  follows:  "If  unsold  will  sell  ten  buyers 
tanks  December  January  crude  27."  And  on 
the  next  day,  the  Stb,  tbey  wrote  to  Battle 
&  Co.  as  follows: 

"We  wired  you  yesterday  evening,  as  fol- 
lows: 'If  unsold  will  sell'  ten  buyers  tanks 
December  January  crude  27'  which  we  now 
confirm  and  await  your  reply." 

On  the  same  day,  the  8tta,  after  receiving 
Battle  &  Co.'8  letter  of  the  6tb,  they  wrote 
as  follows: 

"We  have  yonrs  of  the  6th.  We  are  sorry 
that  you  could  not  trade  with  Procter  & 
Gamble  at  27,  we-  have  disposed  of  this 
shipment  of  oU  at  the  price  and  now  offer- 
tog  ten  additional  tanks.  We  wired  you  to 
this  effect  late  yesterday  evening  and  trust 
yon  will  be  able  to  place  same." 

This  was  a  renewal  of  the  commission  to 
sell  10  tanks  of  oil  of  the  "crude  grade." 
Acting  under  it,  Battle  &  Co.  songht  for  a 
purchaser,  and,  finding  that  plaintiffs  were 
willing  to  buy  if  a  firm  offer  were  made,  W. 
P.  Battle  at  S:Ui  of  the  same  day,  the  8th, 
called  up  8.  J.  Harmon,  defendants'  man- 
ager, over  the  telephone,  and  a  conversation 
ensued.  As  to  the  pmpoTt  of  this  conversa- 
tion fiw  parties  differ.  Defendants  contend 


that  S.  J.  Harmon  distinctly  and  expressly  in- 
structed Battle  &  Co.  that  the  grade  of  oil 
they  were  authorized  to  sell  was  season's 
prime.  W.  F.  Battle  denies  ou  the  wltoess 
stand  that  any  such  modification  of  the  com- 
mission took  place.  In  this  denial  Battle  is 
alone,  while  Harmon  is  corroborated  by  two 
witnesses  who  say  they  were  at  bis  side 
while  he  was  telephoning,  and  heard  what  he 
said.  But  Battle  Is  corroborated  by  the 
telegram  sent  by  defendante  a  few  hoars 
later,  and  which,  in  the  same  conversation.  It 
had  been  agreed  should  be  sent  This  tele- 
gram reads  as  follows:  "Accept  27  ten  De- 
cember January  buyers  tanks  crude  f.  o.  b.** 
Five  minutes  later,  at  8:45  (before  having 
received  this  telegram,  however),  Battle  & 
Co.  sent  defendants  the  following  message: 
"Am  offered  firm  27  ten  tanks  prime  erode 
December  January  biven  tanks.  Batter  let 
us  coufirm  quick." 

On  the  morning  of  the  0th,  BatUe  &  Oo. 
showed  to  plaintiffs  the  above  telegram  re- 
ceived by  them  from  defendants,  reading, 
"Accept  27  ten  December  January  buyers 
tanks  crude  f.  o.  b.,"  and  on  the  strength  of 
it  sold  to  plaintiffs  the  10  tanks  at  27  cents, 
deliverable  In  the  course  of  December  and 
January  following,  and  at  once  advised  de- 
fendants of  the  sale  by  tel^raph. 

Defendants  did  not  answer  by  telegraph, 
but  by  mall.  Some  time  in  the  forenoon  on 
the  0th  they  wrote  Battle  &  Co.  as  follows: 

"I  wired  you  late  last  evening  'Accept 
27c.  ten  December  January  buyers  tanks 
crude  f.  0.  b.,*  and  received  this  morning 
your  message  sent  last  night  *Am  offered 
firm  27c.  ten  tanks  prime  crude  December 
January  tanks,  better  let  us  confirm  quick.' 
You  will  understand  from  this  we  consider 
sold  by  you  ten  December  January  tanks  of 
season's  prime  crude  at  27  centa,  and  will 
ask  yon  to  route  by  Cotton  Belt,  and  of 
course  your  buyer  will  be  to  our  confirma- 
tiou,  as  we  do  not  care  to  sell  to  Procter  ft 
Gamble." 

On  the  day  this  letter  was  written,  bnt  at 
what  time  of  the  day  la  not  shown,  the  mar- 
ket price  of  oil  rose  half  a  cent,  and  there- 
after It  kept  on  rising;  and  the  parties,  in 
their  correspondence,  kept  Insisting  the  one 
that  crude  oil  had  been  bought,  and  the  oth- 
or  that  what  had  been  sold  was  seasra's 
prime,  as  Battle  &  Co.  had  no  authority  to 
sell  any  other.  When  the  last  day  had  ex- 
pired for  the  delivery  of  the  oil,  plaintiffs 
brought  tills  suit  to  recover  the  difference  be- 
tween the  price  fixed  In  the  contract  and  the 
market  price;  the  price  of  oil  having  in  the 
meantirae  rlseu  to  36  cents. 

Under  these  facta,  defendants  are  liable. 
The  telegram  of  the  Stli,  "Accept  27  ten  De- 
cember January  buyers  tanks  crude  f.  o.  b.," 
was  express  authority  to  sell  crude,  and 
plaintiffs  to  good  faith  acted  on  that  tele- 
gram. It  can  make  no  difference  what  in- 
Btmctlons  were  given  over  tbe  telephone. 
One  dealing  with  an  tgeot  lieed  ao^  in 
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Bearch  of  his  powers  and  Uielr  limitations, 
look  beyond  the  instrument  of  mandate." 
Brown  t.  Frantnm,  6  La.  39.  Whatever  pri- 
vate InatmctionB  defendants  may  have  given 
to  Battle  &  Co.,  th^  certainly  by  this  tele- 
gram held  th^  said  agents  out  aa  having 
authority  to  sell  crude  oil;  and,  as  against 
buyers  In  good  faith— and  plaintiffs  were 
such— tbey  are  conclnded.  The  authorities 
are  agreed  on  the  point  that  the  principal  "is 
bound  equally  by  the  authority  wliich  be  ac- 
tually gives,  and  by  that  which  by  his  own 
acts  he  appears  to  give."  Lister  v.  Allen,  SI 
Md.  543,  100  Am.  Dec.  78;  Garmlchael  v. 
Bucic,  70  Am.  Dec.  226;  McAlpin  v.  Zlller, 
17  Tel.  508;  Howell  v.  Graff,  25  Neb.  130, 
41  N.  W.  142;  Brown  v.  Frantnm,  supra. 

On  the  question  of  whether.  In  tills  trans- 
action. Battle  &  Oo.  were  the  agents  of  plain- 
tiffs or  of  defendants,  the  record  leaves  no 
room  whatever  for  doubt  When  Battle  &  Co. 
originally,  on  the  Sth  of  November,  solicited 
employment  of  defendants  to  sell  10  tanks  of 
oiU  tbey  were  not  acting  for  plalntUCs  or 
tor  any  one  in  particular.  They  were  sim- 
ply brokers  seeking  employment.  After  de- 
fendants had  given  them  the  commission, 
Ihey  exerted  themselves  to  tind  a  purchaser, 
and  did  find  one,  in  the  firm  of  Procter  & 
Gamble.  The  deal  with  Procter  &  Gamble 
fell  through,  and  defendants  withdrew  the 
commission  altogether,  saying  that  they  had 
disposed  of  the  oil  elsewhere.  Thereafter, 
in  the  afternoon  of  the  7tli,  without  any  so- 
lidtatloa  from  Battle  &  Co.,  they  again  gave 
the  latter  a  commission  to  sell  10  tanks  of 
oil.  This  was  not  the  same  oil  which  had 
been  ofTered  to  Procter  &  Gamble,  but  was 
"ten  additional  tanks."  In  their  letter  of  the 
Sth  ttiey  refer  to  this  telegram  of  the  after- 
noon of  the  7th  as  follows:  "We  are  sorry 
that  you  could  not  trade  with  Procter  & 
Gamble  at  27,  we  have  dl^sed  of  this  ship- 
ment of  oil  at  that  price  and  now  offer- 
ing ten  additional  tanks.  We  wired  you  tq 
this  effect  late  yesterday  evening  and  trust 
you  wlU  be  able  to  place  same."  This  was 
a  new  commission,  unsolicited  by  Battle  & 
Co.  It  was  not  a  proposition  by  Battle  & 
Oo.  to  defendants  to  buy  oil  for  somebody, 
but  was  purely  and  simply  a  commission  by 
defendants  to  Battle  &  Co.  "to  place"  10 
tanks  of  crude  oil  at  27  cents  for  them.  Act- 
ing under  this  commission,  Battle  &  Co. 
sought  out  plaintiffs  and  offered  them  the 
oil;  and,  after  securing  from  them  an  assur- 
ance that  a  Arm  offer  at  27  cents  would 
probably  be  accepted,  they  at  8:45  sent  the 
message:  **Am  offmd  6rm  27  ten  tanks 
prime  cmde  December  January  buyers  tanks. 
Better  let  ns  confirm  quick."  They  had 
not  yet  received  the  message  which  de- 
faidants  had  sent  them  five  minutes  prevl- 
ondy:  *'Accept  27  ten  December  January 
buyers  tanks  crude  f.  o.  b."  When  they 
received  thto  message,  which  was  exactly 
and  precisely  resiwnslve  to  the  one  they 
tbenuelvea  liad  Jost  nnt;  they  considered 


themselves  authorized  to  make  the  sale  to 
plaintiffs,  and  accordingly  did  so  the  next 
morning.  These  are  the  facts,  and  tliey  re- 
fute completely  the  contention  that  Battle  & 
Oo.  were  not  the  agents  of  defendants  In 
this  transaction,  but  were  the  agents  of 
plaintiffs.  "A  broker  is  the  agent  of  him 
who  employs  him  first,  and  only  becomes  the 
agent  of  the  other  when  the  agreement  la 
definitely  setUed."  4  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  966;  Wood  v.  Bocchl,  S2  La. 
Ann.  210. 

Under  this  view  of  the  case,  It  la  unneces- 
sary to  go  into  any  lengthy  examination  and 
analysis  of  the  evidence  in  connection  with 
the  point  whether.  In  the  conversation  over 
the  telephone  in  the  afternoon  of  the  8th,  the 
authority  of  BatUe  &  Co.  was  restricted  to 
season's  prime.  But  on  this  point,  likewise, 
the  case  is  with  the  plalntlfTs.  It  would  be 
passing  strange  if  In  this  one  conversation 
over  the  telephone  defendants  bad  thus  care- 
fully restricted  the  authority  of  the  broker 
to  season's  prime,  when,  in  all  their  written 
communications,  telegrams,  and  letters,  they 
bad  expressly  specified  "crude."  The  very 
telegram  confirmatory  of  the  telephone  con- 
versation specifies  "crude."  Defendants  knew 
the  difference  between  the  two  grades  of  oil 
as  well  then  as  they  do  now.  True,  in  the 
deal  with  Procter  &  Gamble  they  did  refuse 
to  sell  crude,  and  Insisted  upon  season's 
prime;  but  this  was  because  Procter  &  Gam- 
ble were  objectionable  to  them,  and  they  did 
not  care  to  deal  with  them.  This  is  fully 
testified  to  by  W.  P.  Battle,  and  is  not  con- 
tradicted, and  la  further  shown  by  the  fol- 
lowing paas^  in  their  letter  of  the  9th: 
"Of  course  your  bny»  will  be  of  our  con- 
firmation, as  we  do  not  care  to  sell  to  Proc- 
ter &  Gamble." 

Another  strange  drcumstence  is  that  al- 
though the  correspondence  had  theretofore 
been  by  telegraph  and  telephone,  confirmed 
subsequentiy  by  letter,  defendants  did  not 
answer  by  wire  the  announcement  of  the 
sale  to  plaintiffs,  but  by  mall.  The  telegram 
announcing  the  consummation  of  the  sale 
reached  them  on  the  morning  of  the  9th. 
They  answered  by  letter.  And  even  then 
they  did  not  repudiate  the  transaction,  but 
only  said:  "Ton  will  understand  we  consider 
sold  by  you  ten  December  January  tanks  of 
season's  prime  at  27  cents."  How  could 
they  consider  season's  prime  to  have  been 
sold,  when  their  instmcticms  were  to  sell 
crude,  and  the  telegram  announcing  the  con- 
summation of  the  deal  told  them  that  what 
had  been  sold  was  "crude"? 

Plaintiffs  are  entiUed  to  recover.  As  to 
the  amount  they  are  entitied  to,  there  is  no 
dispute.  "In  an  action  against  the  seller  for 
not  delivering  the  goods,  the  measure  of 
damages,  the  price  remaining  unpaid,  la  the 
difference  between  the  contract  price  and  the 
market  value  at  the  time  appointed  for  the 
delivery."  Xhompaon  T.  Howes,  14  Id.  Ann. 
4C. 
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It  li  tberefora  ordered,  tdjndged,  and  dA- 
creed  that  the  Judgment  appealed  from  be 
wt  aside,  and  that  the  defendants  be  con- 
demned to  pay  to  the  ptelntlffs  the  ram  of 
$4,062.60,  with  legal  Interest  from  this  date, 
and  that  the  defendants  pay  the  costs  ct 
both  courts. 


<ui  La.  SH) 

.   No.  14,422;  . 

SHARP  T.  NBW  ORLEANS  OITT  R.  CO.* 

(Supreme  Court  of  Louisiana.  7iuie  22,  190S.) 

CARRIBRS— NEOLIOENCS-INJUftT  TO 
PASaSNOBRa. 

1.  It  Is  not  negligence  for  a  street  car  to 
start  vhile  a  passenger  is  tn  the  act  vt  pasdng 
from  the  platform  into  the  car. 

(Syllabos  by  the  Court.) 

Appeal  ^om  CivU  District  Ooort,  Parish  of 
Orleans;  Walter  Byers  Sommerrille,  Judge. 

Action  by  Frank  Sharp  agalnet  the  New 
Orleans  Ci^  Railroad  Company.  Judgment 
f««  defendant  ^nd  plaintiff  appeals.  Attirm- 
ed. 

-  Jc^  r.  C.  Waldo,  and  Dlnkelaplel  &  Hart, 
for  appelant.  Den6gre,  Blair  Jk  I>eudgre 
and  Victor  Leovy,  tor  appellee. 

PBOTOSTT,  J,  PlalntlfC,  a  man  over  70 
years  old,  and  weighing  220  pounds,  hailed 
a  atreet  car  at  the  oomw  of  Basin  and 
Canal  streets.  In  the  dty  of  New  Orleans. 
He  was  accompanied  hy  his  wife.  He  car- 
ried an  umbrella.  Whether  be  did  not  also 
baTO  a  paper  bag  of  ^pea  In  hla  hands  Is 
a  disputed  point  In  tile  case.  The  car  ma 
on  Basin  street  the  rlTor  side,  and  was  go- 
ing towarda  OanaL  The  tracks  go  Into  Canal 
1^  a  wide,  ea^  earn,  turning  to  the  left 
or  towards  the  rlvOT.  The  car  stopped  just 
shot  of  the  crossing,  <»■  prolongatitm  of  the 
Oanal  street  eldewaOc  acroM  Baatn  atreet 
nalntlff  was  on  tiie  wrong  dde  of  the  car 
for  getting  In,  so  that  be  and  his  wife  had 
to  go  around  the  car.  In  doing  so  they  pass- 
ed around  the  rear  end  of  the  car.  The  wit- 
nesses do  not  differ  as  to  where  plaintiff  and 
Us  wife  Btood  In  hailing  the  car,  hut  they 
disagree  somewhat  as  to  whether  the  car 
was  short  of  the  crossing,  or  stood  on  It  or 
had  passed  It  when  plaintiff  attmpted  to 
get  on.  We  adopt  the  statement  of  the  mo- 
torman,  who  says  he  stopped  at  the  usual 
'  place— short  of  the  crossing.  PlalntUTs  wlfft 
got  on,  and  plaintiff  followed  or  attempted 
to  follow.  At  thli  p<^t  begins  the  serloua 
divergence  In  the  testimony,  and  arises  the 
question  upon  which  the  case  must  turn. 

Plaintiff  says  the  car  was  started  before 
he  had  gained  a  secure  foothold  <m  the  plat- 
form, and  while  he  had  one  foot  on  the  i^t- 
form  and  was  in  the  act  of  lifting  the  other 
foot  from  tbe  step,  and  ttiat  he  lost  his  bal- 
anoe  firom  the  Jvtk  of  the  car,  and  could 

■    •RelMarlac  Atnlad  Januir  It  IML 
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not  maintain  hla  hold  on  the  car  as  It  round- 
ed the  curve,  and  so  he  fell. 

Defendant  says  that  plaintiff  was  already 
on  the  platform  and  In  the  act  of  stepping 
Into  the  doorway. 

Accordingly  aa  tbe  one  or  the  other  of 
these  statements  Is  accepted,  the  case  must 
be  decided.  If  the  car  was  started  before 
plaintiff  bad  gained  a  secure  fbottng  on  tbe 
platf(»in,  the  defendant  company  was  neell* 
gent  and  Is  responsible.  Wardle  t.  Ballroad 
Co.,  SB  La.  Ann.  202;  Howell  t.  BaUraed, 
22  La.  Ann.  608;  Lehman  t.  Ballruad  Oob, 
37  la.  Ann.  706;  Nash  t.  BaOroad.  52  La. 
Ann.  1180,  27  Bonth.  661;  Kelly  t.  Ballroad 
Go.  (recently  decided),  82  South.  888;  Keunon 
T.  Ballroad,  Bl  La.  Ann.  U»».  26  Sonth.  406; 
-Bolklna  BaUroad,  48  La.  Ann.  88t  1» 
South.  787.  On  the  other  hand.  If  plabiUff 
was  on  the  platform  and  about  to  enter  the 
donway,  the  defendant  Is  not  responalble; 
for  It  Is  not  Charged  In  the  petition,  and  tt 
la  not  shown,  that  the  morement  of  the  car, 
either  in  starting  or  after  getting  under  way, 
was  negligent  or  out  of  the  ordinary;  and 
certainly  it  Is  not  neoeasary  to  wait  ontll  tin 
passenger  has  taken  hla  seat  4V  erai  has 
entered  the  doorway,  before  starting  a  car. 
Sudi  a  rule  would  Seclude  the  carxylng  (tf 
passei^ffls  on  the  platform,  and  would  ma- 
terially affect  the  expediltous  iq^eratlon  of 
the  cara;  and  to  no  purpose^  since  eqmioiee 
.shows  that  tbe  contrary  practice  la  not  usual- 
ly attended  with  any  danger.  It  baa  been 
decided  that  street  cars  need  not  wait  until 
passengers  ore  seated  before  starting.  H«r* 
bich  ^.  North  Jersey  8t  By.  Co.  (N.  J.  Svv.) 
47  Atl.  427.  If  defendant  exercised  due  care 
In  tbe  operation  of  the  car.  It  Is  clearly  not 
responsible  for  plalatUI's  fall  and  injury. 
Oars  cannot  be  started  without  some  Jerk, 
and  cannot  be  run  in  a  carve  withont  derel- 
opliUE  a  centrifugal  force.  The  dangers  from 
these  causes  are  Incident  to  traveling  on  the 
oars,  and  a  traveler  »nmnmifit  the  riak  «C 
them.  Aiken  v.  Southern  B.  B.  Gc,  104  La. 
168,  28  South.  1;  Oretaner  v.  B.  B.  Go,  1<06 
La.  270;  20  South.  496;  Black  t.  B.  B.  Ga 
(Sup.)  37  N.  T.  BnppL  881. 

In  his  statement  regarding  the  ttntlmdy 
starting  of  the  car,  plaintiff  ia  oorrobMated 
by  tiie  witnessea  Dennis  and  Levy;  and  the 
conductor,  in  his  statemukt  that  plaintiff  wma 
already  on  the  platform  and  was  entering 
the  doorway,  la  cfnrotMwated  directly  by 
plalntUTs  witness  Phelan,  and  Infwoktially 
by  tiie  two  wttneasea  Ostert  nnde  and  n^b- 
ew. 

The  witness  Doinls  is  a  colored  man,  wIm 
at  tbe  time  of  tlie  accident  was  a  driver  Cor 
tbe  New  Orleans  Excavating  Gompany.  mitf 
at  tbe  time  of  tbe  trial  had  leat  hla  Job. 
He  was  on  his  wagon,  driving  aoroas  Canal 
street  towards  the  car.  The  car  had  conte 
up  Basin  street  Into  Ganat  and  he  had  oone 
down  Basin  street  Into  Canal,  Canal  and 
Basin  being  intersecting  strewn.  Wblla 
plaintiff  waa  In  the  act  of.^tterlag  at  tha 


Digitized  by 


Google 


UoBBIDB  IifiDOUX 


615 


reer  end  of  tlie  ear  on  the  wood  Bide,  it  li 
donbtftU  whether  the  body  of  the  car  was  not 
iBtttposed  between  him  and  the  witness. 
The  track  Is  2^6  feet  from  the  cnrb;  the 
side  of  the  car,  therefore,  was  about  6  inches 
from  the  curb.  Placing  the  wheel  of  the 
wagon  equally  close  to  the  curb,  the  wagon 
and  the  car  would  be  on  a-Une  fronting  each 
other.  Bren  placing  the  witness  on  the  side 
of  the  wagon  next  to  the  curb  (end  the  prob- 
ability la  that  he  was  on  the  farther  aide, 
since  he  was  driving,  and  liad  a  companion 
with  him),  and  his  opportunity  for  seeing, 
as  he  claims  lie  did.  was  scant  indeed. 

The  witness  Levy  was  on  the  other  side 
of  Canal  street,  which  la  100  feet  wide.  His 
attention  was  centered  on  bis  two  little  boys, 
who  were  playing  in  the  street,  when  It  was 
attracted  to  Ihe  plaintiff  by  some  one  hal- 
looing, "Oh,  my  God!"  He  saw  plaintiff 
hanging  onto  the  car  with  one  foot  on  the 
step,  and  saw  him  fall  as  the  car  was  swing- 
ing around  the  curre. 

Plaintiff's  witness  Phetan  was  at  the  cor- 
ner near  the  car;  that  Is  to  say,  within  a 
few  feet  He  says  plaintiff  was  on  the  plat- 
form. In  the  act  of  entering  the  doorway. 
The  two  witnesses  Osier,  unde  and  nephew, 
were  driving  a  covered  wagon  across  Canal 
street,  and  were  passing  the  car  when  plaln- 
tffl  fell  right  in  ftoat  of  their  hone,  8  or 
10  feet  ahead.  They  saw  plaintiff  fall  out 
of  the  car,  but  did  not  see  him  hanging  to 
the  side  of  the  car,  as  he  would  have  been 
If  plaintiff  and  Dennis  and  Levy  were  cor- 
rect in  their  statement  of  how  plaintiff  fell. 

We  have,  then,  plaintiff  and  lyevy  and  Den- 
nls  testlfybig  one  way,  and  the  conductor, 
Phelan,  and  the  two  Osters  testifying  the 
oth»  way.  #lth  Dennis  so  located  that  his 
having  been  in  a  position  to  see  Is  doubtful, 
and  the  witness  Levy  at  some  dlsbince,  and 
his  attention  attracted  only  after  the  acci- 
dent had  sufSdently  pn^ressed  for  the  cries 
of  distress  to  begin.  In  this  condition  of  the 
case  we  have  to  agree  with  the  Judge  a 
quo,  by  whom  the  case  was  tried.  Jury  hav- 
ing been  waived,  that  the  proof  preponder- 
ates on  the  side  of  defendant,  or,  at  any  rate, 
that  plaintiff  has  not  made  Us  case  suffi- 
ciently certain,  although  we  must  say  that 
It  la  singular  that  plaintiff  should  have  fall- 
al—a  man  accustomed  to  riding  on  the  can 
and  holding  with  one  band,  as  we  find  he 
was—and  the  car  moving  slowly.  Bat  ve 
have  to  take  the  case  aa  we  find  lt» 

Xba  Judgment  la  olttrmed. 


cm  L*.  IM) 

No.  14.844 
UcBRTDB  V.  LBDOUX  at  aL 
(Bupreme  Court  of  Louisiana.    Jan.  4  1004.) 

SLANDER— PRITILEGBD  COHUUNICATIONS. 

1.  Ths  wife  of  s  half-brother  of  a  Iitdy  who 
was  engaged  to  be  married  commnolcated  to  the 
latter'B  sister  a  cbarge  againat  the  lady's  fiancg, 
whi^  she  had  heard,  whidtt,  U  trasb  would 


ftave  made  the  marrlase  one  not  to  ba  thought 
of  yjj  the  family.  The  commuoicatlon  was 
made  to  have  the  charge  brought  to  tiie  atten- 
tion of  the  lady's  mothu*,  then  a  widow,  to  the 
end  that  ahe  might  InvestigBte  the  matter. 

2.  The  commnaication  of  the  charge  to  the 
sister,  noder  the  drcQmitances  It  was  madSt 
did  not  dve  rise  to  a  cause  of  action.  It  was 
protected  as  a  privileged  commonicatlon.  It 
was  not  necessary  for  It  to  have  that  character 
that  the  party  Informing  the  dster  of  die  cbaraie 
should  have  had  such  information  on  the  sath 
^Bct  aa  to  have  made  her  believe  it  was  trnSb 
She  was  not  reapoosible  for  the  subseqnenL  in- 
cautious, or  impHqmr  action  of  a  UMmbier  of  the 
family  in  speaJdng  of  the  duugo  outside  of  flw 
family  circle  and  eonndls. 

(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Jodldal  District 
Court,  Parish  of  St,  Martin;  T.  Don  Fostes^ 

Judge. 

Action  by  Pierre  W.  UcBrlde  against  Angel 
Ledoux  and  others.  Judgment  for  defenO* 
ants,  and  plaintiff  appeals.  Affirmed. 

Percy  Thompaon  Ogdeo,  John  N.  Ogden^ 
and  Edward  Slmim,  for  appellant  Mouton 
A  Simon,  for  appellees  Mrs.  Angel  Ledoux 
and  husband.  Edmund  Fellerln.  Martin  A 
Voorhles,  for  appellees  Mra.  Laiaence  MaitU 
and  husband*  Joseph  Pellerln. 

Statement  of  the  Oase. 

NICHOLES,  C.  J.  Plaintiff  appeals  from 
a  Judgment  of  the  district  court  In  favor  of 
all  the  defendants,  based  upon  the  verdict 
of  a  Jury.  The  action  was  brought  against 
Angel  Ledomc  and  her  hnstmnd,  Bdmund  Pel* 
lerln.  and  against  Laurence  Uartin  and  her 
husband,  Joseph  Pellerin,  praying  tor  a  sol- 
idary Judgment  against  them  for  damage* 
sustained  by  reason  of  certain  ta\$e  and 
slanderous  chafes  against  plaintiff,  which 
he  alleges  were  malldoasly  originated  and 
circulated  by  the  wives  of  the  aaid  Edward 
and  Joseph  Pellerin.  The  husbands  were 
charged  with  "having  aided  and  assisted  their 
wives  in  the  utterance,  publication,  and  ma- 
Udous  circulation  of  the  charges,  well  know- 
ing at  the  time  that  they  were  false  and  ma- 
lldous,  and  calculated  to  Inflict  great  injury 
upon  him." 

The  petition  contolned  the  usual  allegations 
made  In  actions  of  this  character. 

Plaintiff  averred  that  he  was  engaged  to  ba 
married  to  a  near  relative  of  the  defendants, 
with  whom  they  were  not  on  friendly  terms, 
and  disliked,  and  they  circulated  the  said 
slanderous  charges  against  him  In  order  to 
ruin  his  character  and  reputation,  and  to 
place  an  obstacle  In  the  way  of  his  marriage^ 

Laurence  Martin  and  her  husband  answer- 
ed. They  pleaded  the  general  issue.  They 
denied  having  ever  originated,  propagated, 
or  repeated  the  alleged  slanderous  words,  ru- 
mors, or  utterances  set  forth  in  plalntitTa 
petition,  or  even  any  In  the  least  injurious 
to  or  prejudicial  to  his  person  or  character. 
They  averred  that  some  similar  rumors  or 
statements  were  made  and  uttered  to  r&> 
spondenta  by  othen^  not  pubUcl/  dot  maU^ 
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donsly,  but  rather  In  a  private  manner;  that 
they  at  no  time  repeated,  spread,  or  even 
save  credence  to  same,  but  Blmpl7  made  In- 
quiry from  peraons  whom  they  honestly  be- 
lieved were  Interested  as  to  whether  or  not 
such  mmors  or  statements  were  In  fact  being 
nttered  or  circulated  by  others,  bat  not  In 
the  least  asserting  any  such  matters  or 
rumors  to  be  true,  nor  even  Inslnoatlng  a 
willingness  to  believe  anything  of  the  sort 

Angel  Ledoux  and  her  husband  made  a 
similar  defense.  Edmund  and  Joseph  Pel- 
lerln  are  brothers.  They  are  brothers  of  the 
half  blood  of  the  young  lady  to  whom  plain- 
tiff was  engaged  to  be  married,  and  whom  de- 
fandants  say  In  their  brief  that  he  has  since 
married. 

The  testimony  given  by  Mrs.  Edmund  Pel- 
lerln  to  the  effect  that  the  statements  of 
which  plaintiff  complalna  were  made  to  her 
by  another  person  as  a  matter  of  fact  has  not 
been  disproved.  The  complaint,  therefore, 
that  she  originated  the  charge  made  against 
the  plaintiff,  falls.  Mrs.  Edmund  Pellerln 
communicated  what  she  had  heard  to  Mrs. 
Paul  Broussard,  a  married  sister  of  the  young 
lady  to  whom  plaintiff  was  engaged,  for  the 
purpose,  as  she  told  her,  of  having  it  com- 
municated by  her  to  her  mother,  Mrs. 
Adolpbe  Pellerin,  then  a  widow.  The  state- 
ments made  in  regard  to  the  plaintiff  were 
of  the  most  serious  cbaracter.  These  reports 
flnally  reached  the  yonng  lady  herself,  bat 
the  testimony  does  not  disclose  from  whom 
ahe  first  beard  them.  She  refers  to  a  con- 
versation at  Breauz'B  Bridge  with  a  person 
by  the  name  of  Bulllard,  in  which  be  spoke 
of  them  to  her,  but  she  had  evidently  been 
told  of  them  before  tliat  conversation.  The 
presumption  is  that  the  had  heard  of  them 
from  her  mother,  Mrs.  Adolphe  Pellerln,  or 
ber  sister,  Mrs.  Paul  Broassird,  while  on  a 
visit  to  Breauz's  Bridge,  where  they  lived. 
Her  usual  residence  was  at  Orowley,  La.,  in 
the  fomily  of  Auguste  Ledoux,  who  had  mar- 
ried one  of  her  sisters.  On  her  return  to 
Orowley  she  Informed  her  brother-in-law 
what  she  had  been  told,  and  he  Immediately 
reported  the  same  to  the  plaintiff.  The  lat- 
ter and  Auguste  Ledoux  went  immediately  to 
Breaux's  Bridge  to  trace  the  reports  to  their 
origin.  They  called  upon  Mrs.  Edmund  Pel- 
lerln, and  also  upon  her  sister,  Mrs.  Joseph 
Pellerln.  The  former  told  them  that  reports 
against  plaintiff  were  made  to  her  by  a  man 
who  occupied  the  same  seat  with  ber  In  the 
car  as  she  was  going  from  Lafayette  to  Jen- 
nings on  a  visit  to  her  mother.  She  had 
never  met  him  before,  and  in  the  course  of 
the  conversation  with  her  on  tliat  occasion  he 
asked  ber  name,  and  whether  she  was  not 
related  to  the  young  lady  who  was  engaged 
to  the  plaintiff,  and,  receiving  an  afllrmatlve 
reply,  he  said  he  was  sorry,  and  In  that  con- 
nection made  to  her  the  statements  com- 
plained of.  Auguste  Ledoux,  present  at  the 
Interview,  testified  that  on  receiving  this  ac- 
count from  Mrs.  Sdmund  Pellerin,  plaintiff 


told  her,  "Mrs.  Pellerld;  you  have  done  noth* 
Ing  but  your  duty*  because.  If  I  had  a  sister, 
and  this  matter  came  njf,  I  would  bare  done 
the  same  thing.** 

Mrs.  Edmund  Pellerln  testified  that  later 
her  codefendant  Mrs.  Joseph  Pellerin  asked 
her  whether  she  had  not  heard  this  report, 
and  she  replied  that  ahe  had.  Mrs.  Joseph 
Pellerin  herself  had  evidently  been  Informed 
of  the  report  relative  to  plaintiff  by  Mrs. 
Paul  Broussard  or  Mrs.  Adolphe  Pellerln,  and 
not  by  Mrs.  Edmund  Pellerln.  The  latter 
seems  to  have  acted  very  circumspectly  and 
discreetly  in  not  spreading  it  The  report 
does  not  seem  to  have  gone  ,beyond  the  Pel- 
lerln family  until  BouUlIard,  whose  wife  was 
herself  one  of  that  family,  mentioned  the 
matter  to  the  yonng  lady  herself  in  presence 
of  one  or  more  male  persons,  not  members  of 
It  If  Mrs.  Edmund  Pellerin  was  blameless 
in  Informing  Mrs.  Paul  Broussard  of  the 
statement  which  she  had  heard  on  the  rail- 
road car,  she  could  not  properly  be  held  re- 
stmnslble  for  tbe  subsequent  indiscretion  or 
improper  action  of  some  other  member  of 
the  family. 

We  are  satisfied  from  the  evidence  that  the 
act  of  Mrs.  Edmund  Pellerin  In  communicat- 
ing to  Mrs.  Paul  Broussard  what  she  had 
heard  was  not  done  maliciously,  or  to  Injure 
any  one,  but,  on  the  contrary,  from  a  sense 
of  duty  to  her  husband's  family  and  ber  own. 
Had  the  facts  been  such  as  had  been  repre- 
sented to  ber,  and  had  she  remained  silent, 
she  would  have  unquestionably  been  bitterly 
reproached  for  her  course.  Sbe  did  not  know 
the  plaintiff,  or  anything  about  him.  All  that 
she  did  was  to  place  matters  before  the  fam- 
ily, so  that  th^  could  be  Inquired  Into  and 
investigated  by  those  more  nearly  and  direct- 
ly concerned  than  she  was. 

Plaintiff  refers  to  the  deddon  of  this  court 
In  Bulsaon  v.  Huard,  106  La.  777,  31  South. 
2^,  66  L.  B.  A.  296,  as  snstnlnlng  his  posltKn. 
but  the  particular  language  he  relies  upon  is 
found  In  a  quotation  of  authorttlee  from  Od- 
gera'  work  on  Libel,  and  la  not  that  at  this 
court;  and,  bealdes  tbat,  tbe  language  must 
be  read  In  connection  with  what  precedes  and 
follows  It  It  la  true  the  author  aaid  that; 
when  a  person  makes  an  Injurious  statement 
in  regard  to  another,  in  order  to  bring  it  un- 
der protection  as  being  a  "privileged"  com- 
munication "he  muat  have  believed  In  tbe 
truth  of  the  statements  at  the  time  be  made 
them,"  but  this  la  followed  immediately  by 
the  declaration:  "If  a  man  knowingly  makes 
a  false  charge  against  his  neighbor,  be  can- 
not claim  privilege.  It  can  never  be  bis  duty 
to  circulate  Uea.** 

The  latter  sentence  limits  and  qualifies  tbe 
too  broadly  stated  ivopoaltion  that  a  man 
repeating  statements  muat,  In  order  to  be 
Justified  in  so  doing,  have  believed  in  the 
truth  of  the  same  at  tbe  time  he  made  them. 
It  can  be  readily  understood  that  there  are 
many  reports  received  from  others  as  to  tiM 
truth  of  which  the  party  bearing  tbem  le  •» 
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tlrely  Ignorant,  and  li  In  no  position  to  form 
an  oplnioQ,  bot  wUcIi,  from  the  very  fact  of 
being  In  •zUtence,  call  for  Inrestlgatlon  and 
Inqnlry,  u  Uie  trathfulnesa  or  nntrutlifnl- 
nen  of  the  same  will  most  closely  affect  tbe 
future  of  those  related  to  as  by  ties  of  rda- 
tlonshlp  and  affection.  Of  the  correctness  of 
this,  the  Tery  case  at  bar  fnmlaheB  an  lUua- 
tratlon.  With  respect  to  charges  which  orig- 
inate with  the  party  making  and  drcnlatlng 
fbem  the  rule  Is  mnch  stricter. 

There  Is  eren  less  ground  for  complaint 
against  Mn.  Joseph  Pellerln  than  there  is 
against  her  alster-ln-law.  She  merely  dis- 
cussed within  tbe  fomlly  circle—as  she  nat- 
urally would— a  report  In  which  the  family 
would  be  greatly  concerned  should  It  turn 
out  to  be  true.  Aahton  t.  Grucker,  48  La. 
Ann.  1194,  20  South.  738.  Neither  of  the 
ladlea  toTolved  In  this  litigation  pretended 
to  know  anything  as  to  the  troth  of  the  re- 
port We  do  not  understand  plalntlft  to  claim 
that  he  has  sustained  the  allegations  of  the 
petition  as  to  either  £Mmund  or  Joseph  Pel-, 
lerin.  This*  case  falls  under  the  rule  an- 
noanced  In  Baysset  y  Hire,  49  La.  Ann.  904, 
22  South.  44,  62  Am.  St.  Bep.  676»  and  Bnls- 
son  T.  Huard,  106  La.  768.  81  Bonth.  298,  66 
L.  B.  A.  296. 

For  tbe  reasons  assigned,  the  judgment 
qipealed  from  la  bexeby  affirmed. 


OH  Lit.  400) 

Na  14329. 
BXBNE8  T.  BYRNES'  MINOBS  st  aL* 
fBopreme  Court  of  Loolriana.  June  22,  1903.) 

INTBRDIOT-^OHT  OP  ACTION— SUIT  BT 
CURATOR. 

1.  Only  the  curator  of  an  Interdict  ced  repre- 
sent his  interest  in  court  The  interdict's  wife 
and  children  are  without  standing  to  do  so.  A 
suit  in  the  Interest  of  the  Intmlet  cannot  be 
proMcnted  against  the  consent  of  the  curator. 

<ByUabns  by  the  Court) 

Appeal  from  OItU  Dlatrtct  Court;  Parish 
of  Orleans;  John  St  Faol,  Judge. 

Action  by  Bdward  O.  Bymea  against 
Byrnes*  minors  and  others.  Judgment  for 
dtfewlant%  and  plaintiff  appeals.  IMs- 
mlssed. 

Herman  Michel  (H«ary  Laurence  Lasarus, 
H.  Olbba  Morgan,  and  Omer  Vlllerd,  of  coun- 
sel), for  appellant  McGloskey  &  Benedict 
and  Howe,  Spencer  ft  Cocke,  for  appelleea. 

PBOYOSTT,  J.  A  judgment  of  partition 
haring  been  heretoftm  rendered  In  the  mat- 
ter of  the  succession  of  Edward  Oonery,  tbe 
object  of  the  present  suit  Is  to  annul  that 
judgment  Tbe  lower  court  dismissed  the 
suit  because  the  counsel  that  brought  it  had 
not  only  not  been  anthorlKcd  to  bring  it  but 
bad  been  expressly  enjoined  not  to  bring  it 
by  the  only  party  who  had  a  standing  to 
bring  It   The  interest  that  is  sought  to  be 

•BahsartV  «hM  JaBnaiy 


Tlndlcated  in  the  suit  la  that  inberlted  by 
Edward  Conery,  Jr.,  firom  his  father,  Ed- 
ward Conery,  in  whose  succession  the  judg* 
ment  sought  to  be  annaUed  was  rendered. 
Edward  Conery,  Jr.,  is  llTlng.  He  is  an  In- 
terdict and  has  a  duly  appointed  and  cm* 
atituted  curator.  Thla  curator,  it  goes  with- 
out saying,  la  the  only  person  having  a  legal 
standing  to  represent  him  or  his  intwest  In 
any  suit.  Code  Prac.  arts.  108,  109;  Degmy 

His  Creditors,  6  La.  Ann.  89.  This  cura- 
tor forbade  the  suit  and  protested  against 
it,  but  counsel  went  on  nevertheless  and 
brought  It  joining  as  coplalntlffa  tbe  chil- 
dren of  the  interdict  by  his  first  marriage, 
his  minor  children  by  his  second  marriage, 
and  his  wife;  the  latter  appearing  for  her- 
self and  her  minor  children.  From  the  judg< 
ment  dlsmlssliig  the  suit  the  present  appeal 
was  taken. 

The  appellees  move  to  dismiss  the  appeal 
on  the  ground,  first  that  the  appeal  Is  being 
prosecuted  without  the  authority  oC  tbe  cura- 
tor; and,  second,  that  tile  other  appellants 
are  without  standing  In  the  salt  The  cura- 
tor, by  motion  and  aflldaTlt  bas  joined  to' 
the  motion  to  dismiss. 

Tbe  Interdict  being  alive,  there  being  no 
rights  in  the  matter  except  his,  and  the  cura- 
tor alone  having  a  standing  to  litigate  for 
him,  and  the  curator  having  forbidden  both 
the  suit  and  the  ai^>eal,  evidently  the  motion 
to  dismiss  must  be  sustained.  The  coplaln* 
tUf  s  have  no  standing  in  the  suit. 

The  appeal  la  dismissed. 


cm  lA.  404) 

Mow  15,068. 
STATE  T.  MITCHELL.* 
CSupreme  Court  of  Louisiana.   Nov.  80^  190B.) 

ORXIONAL  LAW-APPBAL-BIU,  OF  BXCBP- 

TI0N8. 

1.  The  object  of  a  formal  bill  Is  to  Inform 
the  appellate  court  of  that  which  Is  deemed  Ille- 
gal, and  the  reasons  therefor.  There  being  no 
bill  of  exceptions  In  the  record,  no  assignment 
of  errors  and  motlim  in  arrest  and  no  prejudi- 
cial error  apparent  the  appeal  must  oe  dis- 
missed. 

(Syllabus  by  the  Court) 

Appeal  from  Seventeenth  Jndlclal  District 
Comt,  Parish  of  Vennllkm;  Minos  Tbomu 
Gordy,  Jr.,  Judge. 

David  Mitchell  was  found  guilty  of  bur- 
glary and  larceny,  and  appeals.  Dismissed. 

S.  P.  Watts,  for  appellant  Walter  Qntmi, 
Attjr.  and  J.  Nelson  Qce«w,  Dist  Att7. 
ijjmria  Galon,  of  connsel),  fW  Hw  State. 

BBEAUX,J.  ThedefttidantDavldMlteli- 
•II,  was  found  failty,  as  charged,  oC  bar* 
glary  and  larceny,  and  was  sentenced  to  two 
years  and  six  months  for  burglary,  and  atz 
months  for  larceny. 

Hei,  throng  eouns^  ffled  a  motlcm  to 
quash  the  Indictment  Thla  motlw  appears 
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to  have  been  taken  tried,  uid  overrnled. 
To  tbe  action  of  tlie  conrt  no  bill  ci  ezcep* 
tlon  was  taken  In  tbe  form  regnlredi  and  ^ 
evidence  npon  whldi  it  la  averred  tbe  mo- 
tlon  was  baaed  la  pot  before  as. 

Emm  can  be  made  available  only  ex- 
ceptions duly  takm  on  tbe  trial.  Tbe  Su- 
preme Ooort  will  not  notice  objecttona  wblcb 
are  not  explicitly  Incorporated  In  a  bill  of 
exceptions.  Not  only  tbe  bill  must  be  taken, 
bnt  tbe  testimony  relied  npon  must  be  made 
part  of  tile  bUI. 

For  reasons  assigned,  the  appeal  Is  dis- 
missed. 

(Ill  La.  40G) 

No.  14,710. 
KRONBNBBBOBR  v.  H<tf  KINS  et  aL 
(Supreme  Goort  of  Louisiana.  Jan.  4,  1904.) 

■STOPPBL-— HtJSBAND  AND  WIFB-PARAPHRR- 
NAL  FUNDS— AUTHENTIC  ACT. 

1.  Where  the  affldaTit  of  the  wife,  to  the  ef- 
fect that  her  bnaband  ia  In  debt  to  her  for  par- 
aphernal foiids  received  and  nsed  by  him.  Is 
nude  and  recorded  with  his  knowledge  and  con- 
sent, and  la  allowed  to  remain  nncfaallenged  on 
the  public  records  until  after  the  wife  diea,  and 
her  heirs,  upon  the  petition  of  the  hnebana,  are 
pot  in  possession  of  her  estate,  during  which 
time  it  is  recited  in  anthentic  acts,  to  which 
the  husband  is  b  party,  as  a  valid,  subsisting 
mortgage,  the  hnaband  Is  estopped  to  deny  the 
verity  of  the  claim  represented  by  such  afflda- 
vlt,  and  cannot  be  heard  to  aay,  as  against  the 
heuv  of  the  wife,  that  It  Is  fictitious  and  was 
Intended  merely  to  protect  his  property  txtm 
tiie  possible  pursoit  of  lus  creditors. 

(Syllabus,  by  the  Court) 

Appeal  from  ClvU  District  Conrt,  Parish 
of  Orleans;    Walter  Byers  Sommravllle, 

Judge. 

Action  by  George  O.  Eronenberger  against 
John  Polk  Hopkins  and  others.  Judgment 
for  plalntUI^  and  defendants  appeal  Uodl- 
fled. 

Hubert  Marlon  Ansley,  for  appellants  Mar^ 
tha  A.  Hopkins,  Preston  M.  Hill.  Caroline  0. 
Hopkins,  Frank  Danuemann,  John  P.  Hop- 
kins, Jr.,  and  Charles  J.  Hopkins.  John 
Boyd  Grinage,  for  appellee  George  G.  Kron- 
enberger.  Omer  VlllerC^  for  sfpellee  John 
Polk  Hopkins. 

MONBOB,  J.  The  plaintiff  herein,  finding 
blmself  In  possession  of  $2,069.39,  in  which 
John  Polk  Hophlna  and  his  children,  issue 
of  bis  marriage  i^ith  his  deceased  wife, 
Louisa  Amelia  Hopkln^^ara  Interested,  and 
.concerning  the  disposition  of  which  tbey  are 
unable  to  agree,  has  deposited  tbe  money  In 
court,  and  calls  said  parties  to  Interplead 
with  respect:  thereto^  praying  that  It  be 
awarded  to  wbomBoever  may  be  entitled  to 
It  ; 

The  ffl,cts  disclosed  by  the  record  are  that 
In  January,  1886,  John  Folk  Hopkins,  being 
then  the  head,  of  tbe  community  composed 
of  himself  and  tila  wife,  purchased  certain 
veal  estate  In  this  <dty;  that  In  September  of 
tbe  same  year*  vt^  Us  knowledge  and  ctin- 


sent,  tbere  Inscribed  in  titie  mortgage 
ODce  an  affidavit  reading  as  fbllows,  to 
wit:  ''Mrs.  Lonlsa  Amelia  Hofhnan,  vlfe, 
of  lawful  age,  of  John  P.  Hopkins,  «  *  * 
did  depose  and  swear  that  said  John  P.  Hop- 
kins, her  husband,  is  justly  and  truly  Indebt- 
ed nnto  her  In  the  full  and  true  sum  of  four 
thousand  (me  hundred  ($4,10(9  dollars,  being 
tbe  amount  of  her  own  separate  and  para- 
phernal funds,  acquired  by  ber  before  her 
marriage,  which  het  said  hnifband  totft 
cbarge  of  after  flielr  marriage,  and  has  used 
tbe  same  tor  bis  own  separate  account,  and 
no  part  thereof  has  been  refunded  to  b«, 
and  for  wlilch  sbe  has  a  lien  and  privilege  on 
tbe  pnq>erty  and  estate  of  said  husband;" 
that.  In  1896  and  1888,  Hopkins,  by  authentic 
acte^  granted  mwtgages  upon  said  pvapettj, 
for  the  purposes  of  which  Us  wife  inter- 
vened, and  waived  fb6  general  mw^iage  re- 
sulting from  the  Inserlptton  of  said  affida- 
vit; fbat  thereafter  Hra.  Hopkins  died  In- 
testete,  and,  upon  the  petition  of  her  hus- 
■band,  ber  snccesslon  was  opened,  and  he 
was  put  in  possenlon  of  the  proper^  of  the 
community  as  surviving  partner  and  as  usu- 
fructuary of  his  wlftfs  IntoKst  whilst  his 
<!odefendantfl;  Issue  of  their  marriage,  were 
recognized  as  her  hdn  and  put  in  posses- 
sion of  ber  esteto,  subject  to  the  nsnfruct 
accorded  by  law  to  their  fathw;  that  an- 
other mortgage  was  then  granted  upon  the 
property  In  qnestlon  by  said  Hopldns,  to 
which  tbe  heirs  of  his  wife  consented  Oat 
the  mortgage  In  favor  of  their  mother,  in- 
herited by  them,  ahould  be  subordinated: 
and  that  finally,  In  1902,  by  agreement  of  all 
parties,  ^d  property  waa  sold  for  $4^000  by 
act  before  the  plalntU^  as  notary,  in  whose 
hands,  after  payment  at  one  of  tbe  mort- 
gages mentioned  above,  together  with  cer^ 
tain  taxes  and  charges,  there  remains  the 
balance  of  $2,009.38  here  In  dispute. 

In  response  to  the  petition  of  tbe  plain- 
tiff tendering  said  balance.  John  Polk  Hop- 
kins appears  and  alleges  that  he  never  re- 
ceived any  money  from  hla  wife,  that  the 
mortgage  resulting  from  the  Inscription  of 
her  affidavit  is  fictitlons  and  annoying,  and 
that  be  Is  entitled  to  the  whole  of  said  bal- 
ance, one  half  as  owner  and  the  other  half 
«s  usufructuary,  and  be  prays  for  Judgment 
accordingly.  Fotir  of  hla  codefendants,  to 
wit,  John  P.  Hopkins,  Jr.,  Cbarles  J.  Bop- 
kina,  Mrs.  Hill,  and  Mrs.  Dannemann,  ap- 
pear and  claim  the  balance  in  question:  (1) 
By  Vtrtue  of  an  alleged  agreement  with  their 
father,  made  pt-Ior.  to  the  sale  from  wblcb 
said  balance  resulted,  whereby,  as  tbey  al- 
lege, he  renounced  bis  claim  to  usufruct 
and  consented  that  the  same  should  be  dis- 
tributed; (2)  on  the  ground  that  their  fa- 
ther, having  renounced  the  usufruct  upon 
the  property,  cnnnot  (Halm  it  on  the  pro- 
ceeds; (i)  as  beneBclariea,  by  Inheritance, 
of  the  mortgage  recorded  against  said  prop- 
erty in  favor  of  their  mother.  Two  of  tbe 
defendants,  to  wi^  Mrs.  Btakemore  and  Wm. 
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A.  Hopldna,  have  filed  no  pleadlngi^  Init  bavis 
aiQieared  as  wltDesaea,  and  deny  that  their 
fiither,  to  tbelr  knowledee,  agreed  to  re> 
noonce  talc  osnfrnct  quoad  the  fund  In  eon- 
troveny;  and  the  remaining  defendant,  Mrs. 
Hemdon,  has  filed  a  general  denial  to  the 
plalntUTa  petition,  bnt  has  not  otherwise  ap> 
peared.  There  is  direct  conflict  betweoi  the 
testimony  of  John  Polk  Hopkins  and  some 
of  the  witnesses,  sworn  on  behalf  of  the 
belra  of  his  wife,  as  to  the  agreement  or 
understanding  pnrsoant  to  which  the  sale 
heretofore  mentioned  was  made,  he  denying; 
and  they  asserting,  that  it  was  agreed  that 
he  was  to  renounce  all  claim  to  nsofmct, 
as  well  of  the  proceeds  as  of  the  property, 
and  that  any  balance  of  sncb  proceeds  which 
might  be  left,  after  paying  the  <diai^es  np- 
CHi  the  property  (not  inclndlng  that  In  favor 
of  the  deceased  wife  and  mother)  and  the 
coats  of  the  proceedings,  alKnild  he  distribut- 
ed among  the  owners. 

Upon  the  subject  of  the  affidavit  inscrib- 
ed by  his  deceased  wife,  Mr.  Hopkins  was 
allowed  to  testify,  over  the  objection  of  the 
connael  representing  the  heirs  of  the  wife. 
After  stating  that  the  affidavit  was  recorded 
with  his  knowledge  and  consent,  but  that 
the  claim  represented  by  it  was  flctltloUB,  he 
was  taitemgated  and  answers  as  follows: 

"Q.  This  mortgage  was  valid  In  case  yon 
had  creditors,  and  Invalid  In  case  yon  had 
not?  A.  It  was.  I  have  exidained  the  best 
I  can.  It  was  a  fictitious  mortgage.  Q. 
Made  for  the  purpose  of  protecting  tbe  prop- 
erty acquired  by  yon  from  the  pursolt  of 
the  creditors?  A.  It  was  made  so  that  In 
case  I  got  in  debt,  and  was  not  able  to  pay, 
sbe  would  have  the  amount  of  half  the  prop- 
erty. We  valued  the  property  then  at  $8,- 
100.   That  la  how  the  $4,300  was  put  In  it." 

There  was  Judgment  In  tbe  court  a  qua 
awarding  to  John  Polk  Hopkins,  as  surviv- 
ing partner  in  community  for  one  half,  and 
as  usufructuary  for  the  other  half,  the  en- 
tire fund  deposited  by  the  plaintiff,  and  tbe 
four  belrs  of  tbe  wife  whose  names  are  first 
mmttoned  have  appealed. 

Opinion. 

It  is  not  pretended  that  John  Polk  Hop- 
ldna has  the  usufruct  of  the  separate  estate 
of  his  wife,  from  which  It  follows  that  If 
the  claim  represented  by  the  affidavit  of  the 
wife  be  sustained.  It  becmnes  Immaterial 
whether  tbere  was  or  was  not  an  agreement 
concerning  the  usufruct  of  the  community 
property,  since  the  fund  In  dispute  would 
be  absorbed  In  paying  pro  tanto  that  claim  ai 
a  debt  due  by  the  community. 

To  the  charge  made  by  Mr.  Hopkins  that 
the  claim  in  question  was  and  Is  fictitious, 
four  of  the  heirs  of  the  wife,  viz.,  John  P. 
Hopkins,  Jr.,  Charles  J.  Hopkins,  Martha 
A.  Hopkins,  wife  of  Preston  M.  Hill,  and 
Caroline  G.  Hopkins,  wife  of  Frank  Danne- 
mann,  filed  a  plea  of  estoppel,  and  on  the 
trial  obiJected  to  the  testimony  offered  In 


support  of  said  charge.  Consldenxig  that  It 
was  admitted  that  the  affidavit  of  the  wife 
was  made  and  recorded  with  the  knowledge 
and  consent  of  the  husband,  and  with  his 
knowledge  and  consent  was  allowed  to  re- 
main unchallenged  upon  the  public  recorda 
for  16  years,  until  after  the  death  of  hia 
wife,  until,  upon  his  petltloB,  her  heirs  had 
been  put  in  possession  of  her  estate,  and  up 
to  and  Incluitive  of  the  sale  which  produced 
the  fund  In  dispute;  and  considering,  fur- 
ther, that  It  was  admitted  that  the  sole 
purpose  of  such  consent  and  acquiescence  on 
the  part  of  the  husband  was  to  prevent  hia 
future  creditors  from  enforcing  their  claims 
against  his  property— we  are  of  opinion  that 
the  plea  and  objection  so  made  should  have 
been  sustained.  Kerwln  v.  Ins.  Co.,  85  La. 
Ann.  38;  Magulre  v.  Magulre,  40  La.  Ann. 
S79,  4  South.  492;  Landwlrth  v.  Shaphran, 
47  La.  Ann.  336,  16  South.  839;  McNamara 
V.  Board,  44  La.  Ann.  SXS,  11  South.  278. 

The  other  three  heirs,  vis.,  Louise  Claii^ 
Hopkins,  wife  of  Preston  Herndon,  Ellwibeth 
E.  Hopkins,  wife  of  John  L.  Blakeuaore,  and 
William  A.  Hopkins,  acquliesce  in  the  de- 
mand made  by  their  father,  and  neither  they 
nor  the  plaintiff  have  appealed  from,  the 
Judgment  in  hia  favor,  or  prayed  that  it  be 
amended. 

It  follows  from  this  that,  as  to  the  four 
litigants  first  mentioned,  the  recorded  affida- 
vit of  their  mother  represents  a  valid  and 
subsisting  debt  due  by  the  community  to  her 
estate,  which  tbey  have  Inherited,  and  for 
tbe  enforcemmt  of  which  they  are  entitled 
to  Judgment,  and  that,  as  to  their  coheirs 
and  the  plaintiff,  the  Judgment  appealed  from 
must  be  affirmed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tlte  Judgment  appealed  from  be 
amended  in  so  far  ai  to  direct  that  four* 
sevenths  of  tbe  fund  deposited  In  court  by 
the  plaintiff  be  paid,  In  tbe  proportions  of 
one-seventh  to  each,  to  John  P.  Hopkins, 
Jrl,  Charles  J.  Hopkins,  Martha  A.  Hopkins, 
wife  of  Preston  M.  HHI,  and  Caroline  a 
Hopkins,  wife  of  Frank  Dannemann,  as  own- 
ers, in  the  proportions  stated,  of  the  mort- 
gage for  f4,100  Inscrilied  In  tbe  name  of 
their  deceased  mother  against  the  property 
from  which  said  fund  was  derived,  and  In 
so  far  as  to  direct  that  the  costs  of  the  dis- 
trict court  t>e  paid  by  John  Polk  Hopkins; 
and,  as  thus  amended,  the  said  Judgment  be 
affirmed,  said  John  Polk  Hopkins  to  piay  the 
costs  of  tbe  appeal. 


(lU  La.  41€) 

Mo.  14,866. 
CALDWELL  et  al.  v.  TBBZBVANT. 
(Supreme  Court  of  Louisiana.    Jan.  4,  1904.) 

HARRIED  WOMAN— SAU  OF  PARAPHERNAL 
PROPERTY— USB  Or  PROCEEDS-DEBTS  OF 
HUSBANI>-fiALB  OP  REALTY-COUNTER  LET- 
TER. 

1.  A  married  woman  may,  with  the  authorisa* 
tion  of  her  husband,  aeU  her  paraphernal  prop- 
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ertr,  and  nuke  rach  use  of  the  proceeds  as  bIw 
thinks  proper.  The  law  contemplates  that  she 
may  turn  them  orer  to  her  hoBband,  and  pro- 
vides a  method  hr  whidi  she  may  secure  her- 
self in  so  doing,  and  it  does  not  affect  the  valld- 
itf  of  the  sale  that  she  anoounces  sn^  pazpoBs 
In  adrance. 

2.  The  rule  thus  stated  is  modified  by  jndiclal 
Interpretation  of  those  provisions  of  the  law 
which  deprive  the  wife  of  the  capacity  to  hind 
herself  or  her  woperty  for  the  debts  of  her 
hasband,  agreeably  to  whi<Ui  Interpretation  it  is 
held  that  transactions  having  that  object  in 
view  cannot  be  sostainedt  aa  between  the  par- 
tJefl  thereto,  no  matter  what  may  be  their  form; 
that,  in  attacking  them,  the  wife  Is  not  estopped 
by  her  own  admissions  or  condnct,  and.  In  cases 
of  anthentic  acts,  that  stie  is  not  confined  to 
GoiiDter  letters  or  Intorogatories  on  facts  and 
article,  bnt  may  resort  to  iwrol  evidence. 

3.  Where,  however,  a  married  woman,  duly 
aothorlKed,  ezecntea  an  Instrument  in  the  form 
of  a  sale  of  real  estate,  and  takes  a  counter 
letter  securing  a  right  to  redeem  within  a  year, 
and  it  is  not  alleged  or  proved  that  the  purpose 
of  the  transaction  was  to  obtain  money  to  pay 
the  debts  of  her  husband,  and  the  price  was  not 
vile,  and  the  jmrchaaer  takes,  and,  for  six  years, 
holds,  possession,  as  owner,  In  good  faith,  the 
fact  uiat  the  vendor  Intended  to  execute  a  mort- 
gage, and  believed  that  she  bad  done  so,  affdrds 
no  ground  for  holding  the  transaction  to  be  oth- 
er than  what  it  purports  to  be. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Jndtdal  District  Court, 
Parish  of  Oaddo;  Alfred  Dllllngbam  Land, 
Judge. 

Action  by  Jnlla  Caldwell  and  husband 
against  Peter  i.  Trezevant  Jndgment  for 
defendant  and  plalntlfFs  appeal.  Affirmed. 

Henty  Hmudc^er  and  Mnrfl  &  Webb,  for 
appdlanti.  Wlae^  Bandolpb  A  Bendall,  toi 
appellee^ 

MONROB.  J.  Plaintiff  aUeges  that  In 
May,  1896,  ber  busband  aivUed  to  tiie  de- 
fendant to  borrow  mon^,  wblcb  the  defend- 
ant agreed  to  lend,  provided  she  (plaintiff) 
would  secure  the  loan; -that  she  accordlnjr- 
ly  agreed  to  give  a  mortgage  upon  certain 
real  estate  owned  by  her  in  and  near  Bbreve- 
port;  that,  when  she  went  to  execute  the 
mortgage  tbe  defendant  bwwlng  that  the 
money  waa  to  be  obtained  for  her  bnaband'a 
use^  suggested  that  the  transaction  be  put 
In  the  form  of  a  sale,  with  a  counter  letter, 
and  that  It  was  so  done.  She  further  alleges 
that  said  real  estate  was  then  worth  $6,000; 
that  the  defendant  has  since  sold  a  portion 
of  It,  and  la  offering  to  sell  tbe  rest,  and 
that  be  claims  to  be  the  owner  therein,  bnt 
that,  if  he  regarded  tbe  transaction  referred 
to  as  other  than  a  mortgage.  It  was  a  fraud 
upon  her  rights;  and  she  prays  that  It  be 
recognized  to  be  a  mortgage  or  plgnoratlTe 
contract 

The  defendant  answers  that  he  boaght  the 
property  In  question  upon  May  18,  1S9S,  In 
good  faith,  for  a  valuable  consideration,  and 
has  been  In  possession  ever  since;  that  the 
plaintiff  failed  to  redeem  It  within  the  year 
agreed  on;  and  that  he  bas  paid  taxes  and 
other  expenses,  which  he  specifies. 

It  appears  from  the  record  that  In  May, 


1896.  John  Caldwdl,  pl^tlffli  husband,  ap< 
plied  to  tbe  defendant  to  boxrow  money,  and 
offered  as  security  the  real  estate  In  anestttm, 
belonging  to  bis  wife.  So  far  lliere  la  no 
dispute,  and,  aa  to  what  rabaeaiiently  tixk. 
place,  iq>  to  the  dosing  of  tbe  transaction 
out  of  wblch  tbla  suit  arises^  there  la  no  oth- 
er direct  testtmmy  than  tbat  of  Caldwell, 
who  r^resented  bis  wlfe^  and  tbe  def«id- 
ant;  who  acted  for  hlnuel^  Caldwell  gives 
such  testimony  aa  fbe  fbllowlng: 

*1  went  and  talked  to  Ur.  Trezevaat 
about  the  loai^  and  he  said  that  he  had 
the  money,  and  I  made  arrangements  for 
the  loan.  He  went  and  had  tbe  papers 
drawn  up  In  tbe  form  of  a  aal^  and  I  oblectr 
ed  to  the  sal^  and  be  gare  me  a  letter  of 
reconveyance,  redeemable  in  twelve  months, 
and  told  me  that—  Well,  In  fact,  I  tbona^t 
myself  tbat  It  was  just  the  same  as  a  mint- 
gage.  I  never  consulted  any  attorn^  about 
it,  and  the  letter  of  reconveyance  convinced 
me  tbat  It  was  Just  tbe  same  as  a  mortgage. 
Q.  What  did  he  say  in  r^ard  to  It?  What 
did  he  say  In  reply?  A.  He  said  the  same 
thing.  He  said,  'John,  you  can  redeem  It  In 
twelve  months.'  *  *  *  Q.  Did  be  not  tell 
you,  at  the  time  of  these  negotiations  that 
you  have  been  speaking  of,  that  he  would 
not  lend  you  a  dollar  on  that  property;  that 
it  belonged  to  your  wife.  A.  Well  he  may 
have,  naturally.  The  property  was  In  my 
wife's  name.  He  could  not  lend  me  the  mon- 
es  on  the  property.  1  had  no  aecurlty.  The 
security  was  given  by  my  wife.  •   •  • 

*^ld  he  not  tell  yon  that  be  would  not  lend 
any  money  on  the  property  at  that  time?  I 
will  ask  yon  what  fas  aald  to  yon  at  4hat 
time.  A.  I  don't  know  what  be  said.  I 
know  I  got  the  money  on  the  property,." 

Mrs.  Caldwell  testlflea  that  she  had  no 
conversation  with  tbe  defendant  concerning 
the  business  at  any  time,  but  that  tbe  ear 
tire  negotiation  was  conducted  by  her  hus- 
band, who  had  her  full  authority.  The  prop- 
raitlou  upon  wbicb  this  snit  is  based,  there- 
for^ l8  that  the  defendant  loaned  mon^  to 
Mr.  Caldwell,  for  the  use  of  tbat  gentleman, 
upon  the  security  of  his  vrife's  proputT, 
which  means  that  he  loaned  it  without  any 
security  at  all.  And  the  foregoing  excerpt 
is  about  the  strongest,  and  only,  testimony 
which  is  offered  in  support  of  tbat  proposi- 
tion, ^e  defendant,  <m  the  other  hand,  tes- 
tifies that,  he  declined  to  make  any  loan 
whatever;  that  he  told  Caldwell  tbat  he 
would  buy  the  property  from  bis  wife;  that 
be  did  not  suggest  tbat  tbe  sale,  aa  made, 
was  merely  a  mortgage;  that  be  bought  tbe 
property  In  good  faith;  that  he  did  not  sug- 
gest that  the  transaction  be  pot  In  tbe  form 
of  a  sale,  but  that  it  was  apccifically  agreed 
that  it  should  be  a  bona  fide  sale,  and  that 
he  would  have  consented  to  nothing  else; 
that  be  did  not  know  whetfaer  Caldwdl  want- 
ed the  money  for  himself  or  not;  that  he 
wrote  to  Mrs.  Caldwell,  or  her  repreaoota- 
tlve,  in  due  tim^  that  Hie  year  w«a  about 
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to  expire^  that  she  miwt  avail  heraelf  of  the 
right  to  redeem,  received  a  reply  from  Cald- 
well, and  thereafter  heard  nothing  from  ei- 
ther of  them  until  the  citation  waa  served 
in  thia  salt 

A  perfectly  formal  act  of  sale  was  execut- 
ed, whereby  the  property  was  conveyed  to 
the  defendant  for  $2,860  cash,  the  receipt  of 
which  was  duly  acknowledged.  The  defend- 
ant executed  a  counter  letter,  agreeing  to  re- 
convey  the  property  to  Ms  vendor  within  a 
year  upon  the  payment  to  him  of  $2,860,  to- 
gether with  any  taxes  which  he  might  pay 
In  the  meantime;  and  the  aale  and  letter 
were  recorded,  the  one  on  the  day  of  its 
date,  and  the  other  on  the  2Sth  of  July  fol- 
lowing. The  payment  waa  made  In  two 
checks,  both  payable  to  the  order  of  the  ven- 
dor, for  $2,600  and  $200,  respectively;  the 
former  representing  the  real  price,  and  the 
latter,  Indoraed  and  returned  to  the  vendee, 
representing  his  profit  In  the  event  of  the 
redemption  of  the  property.  Immedlatdy 
thereafter  Caldwell  left  Shreveport,  and  went 
to  El  Paso,  Tex.,  whltiier  bla  wife  followed 
bim  a  few  montha  later,  and  where  they 
tiave  made  their  h<Hne  since  that  time.  To- 
wards the  end  of  the  year  the  defendant 
wntfl^  reminding  them  of  the  approactiing 
axplratlon  of  the  period  of  redemption.  Cald- 
seems  to  bare  said  In  reply,  as  he  says 
tat  his  testimony,  that  they  were  unable  to 
redeem.  And  so  &r  as  the  defendant  was 
ooncemed*  nothing  more  was  heard  of  the 
matter  until  this  suit  mm  brought;  moie 
than  six  years  afterwards.  In  the  mean- 
while, shortly  after  the  npbvtion  of  the 
year  of  redemption  (1.  e..  In  the  summer  or 
autumn  of  1896),  the  defendant  paid  a  mort- 
gage debt  of  Caldwell's,  amounting  to  ^,320, 
wHdi  was  bearing  upon  the  propertj  when 
he  acquired  It,  and  which  was  cofltracted  as 
follows]  In  1882  Caldwell  had  made  a  da- 
tlon  en  palement  to  bis  wife  of  property, 
movable  and  Immovable,  Including  that  here- 
in claimed.  The  immovable  property  was 
then  burdened,  or  appeared  to  be  burdened, 
with  two  mortgages  which  had  previously 
been  f^vea  by  the  donor  to  secure  his  two 
notes,  of  $5,000,  each,  held  by  the  Merchants 
*  ranners*  Bank  as  collateral  security  for 
any  debt  then  due  by  blm  or  which  be  might 
thereafter  contract,  which  notes  and  mort- 
gages ynn  lUlowed  to  remain  undisturbed 
qooad  the  property  In  dispute  after  Its  trans- 
fer to  Mrs.  Caldwell;  and  thereafter,  upon 
tbat  security,  Caldwtil  contracted  the  debt 
which  the  defendant  paid,  and  which,  though 
It  turned  out  to  be  |2,S2(^  was  spoken  of  by 
Caldwell,  during  his  negotiations  with  the  de- 
fendant, SB  a  TaUd,  subsisting  obUgathm 
bearing  on  the  property,  and  amounting  to, 
perhaps,  $2,600.  During  the  years  following 
fh«  transaction  here  attacked,  the  defendant 
was  in  actual  pouesalon  of  the  property 
claimed,  paid  the  taxes  thereon,  and  collect- 
ed tbe  xenti^  amonntins  to  about  $20  a 
mont^ 


The  plaintiff  snd  her  husband  In  Qie  mean- 
whUe  (that  is  to  say,  In  1887)  Joined  In  the 
execution  of  two  notarial  acts,  the  one  to 
J.  P.  Floumoy,  and  the  other  to  W.  J.  Alex- 
ander, wherein  they  declared  that  they  sold 
to  the  parties  named  their  Interest  In  any 
and  all  real  estate  belonging  to  them  to 
Shreveport  or  to  tbe  parish  of  Caddo,  with 
a  certain  exception,  which  did  not  Include 
the  parcels  here  to  question.  The  evidence 
shows  that  the  value  of  those  parcels  to  1895 
is  over,  rather  than  under*  stoted  by  the 
plaintiff  at  $6,000. 

Optolon. 

A  married  woman  may,  vrlth  the  author^ 
Izatktn  of  her  husband,  sell  her  paraphernal 
property,  and  make  sect  dlsiwaltlon  of  the 
proceeds  as  she  thinks  proper.  The  law  con- 
templates that  she  may  turn  them  ovor  to 
ber  husband,  and  provides  a  method  by 
wfalcb  she  may  secure  herself  to  so  doing, 
and  it  cannot  affect  tile  validity  of  the  sale 
that  she  announces  such  purpose  to  advance, 
CIt.  Code,  arte.  2390, 2397;  Oooctaey  v.  David- 
son, 6  lA,  Ann.  45S;  Morrow  v.  Ooudchaux, 
41  La.  Ann.  716.  6  South.  663;  Lester  v. 
Sheriff  St  aU  46  La.  Ann.  844,  16  South.  4; 
Colgto  V.  Courrege.  106  La.  684,  81  South. 
144.  Tbe  rule  thus  stated  Is  modified  by 
Judicial  interpretotton  oi  those  provistons  of 
tbe  law  ^i^ch  deprive  the  wife  of  tbe  ca- 
pacity to  btod  hwself  or  b»  property  for  tiie 
debto  of  ber  husband,  agreeably  to  wblcb 
toterpretotlon  It  la  hM  Ibat  transacUtms 
havtog  that  purpose  to  vtow  cannot  be  sus- 
tatoed  as  between  tbe  parties  thereto,  no 
matter  vhat  may  be  their  fmrm;  that,  to  at- 
tocklng  them,  the  wife  Is  not  estopped  by 
her  own  admissions  or  conduct*  and.  In  cases 
of  authentic  acts,  Is  not  conltoed  to  counter 
letters,  or  Interrogatories  on  facts  and  artl- ' 
dea,  but  may  resort  to  parol  evldmceu  G.v. 
Code.  arts.  126-128, 2398;  Mclntoab  v.  Smith, 
2  La.  Ann.  766;  Blsland  v.  Provoaty,  14  La. 
Ann.  169;  Chaffe,  Bro.  &  Son  OUvier,  88 
La.  Ann.  1010;  Harang  v.  Blanc,  84  La. 
Ann.  632;  ^knalr  v.  Trosdalr,  45  La.  Ann. 
873, 12  South.  486;  Lester  v.  Sheriff  et  al..  46 
La.  Ann.  343.  16  South.  4. 

The  plaintiff  to  this  case  does  not  allege 
tbat  the  money  obtained  from  tbe  defendant 
vras  to  be  used,  or  that  It  was  used,  to  pay 
the  debto  of  hw  husband;  nor  do  we  think 
that  tbe  evidence  Justiflep  the  conclusion  tbat 
It  was  totended  to  be  or  was  used  to  toat 
way;  stUl  less,  that  tbe  defendant  was  so 
toformed.  The  check  given  by  the  defend- 
ant, It  will  be  remembered,  was  made  pay- 
able to  the  order  of  tbe  plaintiff  by  whom, 
therefore,  it  must  have  been  Indorsed,  since 
OuxB  Is  no  question  as  to  the  obtenslon  of 
the  money;  and,  as  It  amtears,  It  was  tomed 
over  to  her  husband,  who,  because  he  was 
shown  to  have  been  acting  as  tiie  agent  of 
bis  wife,  was  allowed  to  testt^.  Being  ask- 
ed what  be  did  with  the  money,  bis  r^ly 
was:  **I  put  It  to  my  credit  at  GoldstolI^ 
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Bom  ft  Oo.  on  flie  aoth  day  <a  Vaj.  I  oired 
tbon  acme  monejr  In  a  aettlement,  and  I 
paid  Bome  tazen,  and  she  owed  some  debts." 
He  waa  ttien  aAed,  "Tbls  money  that  you 
pat  In  a<ddsteln,  Boae  ft  Co.,  waa  It  for 
yonr  IndlvMnal  delit?*  to  whteb  be  rolled, 
"I  tblnk  80."  The  &ce,  however,  Is  that  on 
Uay  2Stb  following  the  receipt  of  the  money, 
on  May  IStb,  Caldwell  waa  settled  In  Bl 
Faeo,  Tex^  where  he  eatablldied  Ummlf  In 
bmdnesa,  and  baa  remained  up  to  the  preaent 
time;  and,  as  the  erldence  shows  that  be 
was  considered  biaolTent  when  he  left 
BhreTeport,  it  seema  likely  tliat,  with  the  ex- 
ception, perhaps,  of  some  inconsiderable 
amount  he  tmk  the  money  with  him,  and 
need  It  for  the  pvrposee  of  hlii  new  departure 
in  hnalneaa.  However  that  may  be,  there  Is 
uotliing  to  indicate  tlut  the  defendant  knew 
or  liad  any  reaaon  to  aupect  tbat  the  pay- 
ment of  Caldwell's  debts  was  in  contempla- 
tion, and,  as  the  petition  herein  flied  con- 
tains no  such  allegation,  so  there  is  no  i»ayw 
for  relief  on  that  ground,  and  no  attempt  to 
relleTe  tlie  property  in  controTerey  from  lia- 
bility fur  tile  money  obtained;  the  prayer  of 
the  petition  being  that  Uie  potatlTe  sale  be 
decreed  to  be  "a  mere  mortgage  or  plgno- 
ratlre  contract" 

"Whether  thla  prayer  be  considered  with 
reference  to  plaintifPs  statna  as  a  married 
woman  or  otherwise,  the  result  Is  the  same. 

Gonoeding  lUl  that  she  asks  (1.  e.,  tliat  she 
be  allowed  to  show  by  parol  evidence  that 
sbe  intended  to  ocecuto  a  mortgage,  and  be- 
lieved that  she  bad  done  ao),  the  fact  remains 
that  she  was  represented  in  the  matttt  by 
ber  bnaband,  who  admits  Uiat  the  defendant 
refused  to  loan  money  on  or  deal  with  the 
property  otherwise  than  as  a  purchaser,  and 
that  be  (Caldwell)  tbooght  tbat  the  sale,  with 
the  counter  letter,  was  Just  the  same  as  a 
mortgage— a  belief  not  Justlfled  by  the  fact, 
and  for  which  the  defendant  was  In  no  wise 
leqjKmstble.  Beyond  tills,  considering  that 
the  property  was  then  wwth  scant  $6,000, 
and  that  It  waa  incumbered  with  a  mort- 
gage wlilch  waa  believed  to  be.  and  prob- 
ably was,  valid,  fbr  aome  $2,800,  it  cannot 
be  said  that  92.000  cash  was  a  vUe  price; 
and  as  the  purchaser  took,  and  has  continued 
ever  since  In,  posseesion,  and  haa  paid  off 
the  mortgage,  tiiere  la  absolutely  nothing  to 
ahow  that,  ao  far  as  he  Is  concerned,  the 
transaction  was  not  what  It  porported  to  be, 
or  that.  If  the  plaintiff  believed  It  to  be  other 
than  a  sale,  there  was  any  one  to  blame  but 
her  agent  and  herself. 

She  therefore  fails  to  make  out  ber  case. 
Howe  V.  Powell,  40  La.  Ann.  307.  4  South. 
490;  Marbury  v.  Colbert,  lOS  La.  467,  29 
South.  871;  Bagley  v.  Bourque,  107  La.  396, 
31  South.  860. 

The  judgment  appealed  from  la  according- 
ly affirmed. 

LAND,  xecnsed. 


(Ui  LIL  416} 

No.  14,863. 
SWORDS,  Sheriff  ft  Tax  Collector,  v.  LE 
BLANC* 

(Snpreme  Court  of  Louisiana.   Nov.  30,  1908.) 

LIQDOR  UCBNSS-CIVIL  UABIUTT-CRIHINAL 
PROSECUTION. 

1.  Civil  ' liability  for  the  payment  of  a  IIceoM 
for  "conductinK  the  business  of  a  retail  dealer 
of  sjdrltnons  Uquors"  is  sometbing  other  and 
different  from  a  criminal  liability  tor  anlawful- 
ly  sellliiK  liquors  without  a  license.  A  person 
cannot  Bnelter  himself  from  a  criminal  prosecu- 
tion by  showing  that  In  so  selling  he  was  acting 
as  the  agent  of  another,  bat  be  does  not  per- 
scmally  owe  a  license  for  "ooodactlnj  the  bn^ 
nesB  of  a  retail  dealer  In  splrltnous  liquora". 
when  be  Is  simply  the  soUeitor  tor  or  In  tiie 
employ  of  a  retail  dealer. 

(Srllatms  by  the  Court) 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  Edward  Taylor 
Lewis,  Judge. 

Action  by  M.  L.  Swords,  sheriff  and  tax 
collector,  against  John  O.  Le  Blanc.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
AfOrmed. 

William  Joel  Sandoz  and  William  Charles 
Perrault  for  appellant  Lewis  ft  Lewis  and 
Gilbert  it.  Duprfi,  for  appellee. 

NICHOLLS.  C.  J.  The  plaintiff,  state  and 
parish  tax  collector  for  the  parish  of  Bt 
Landry,  alleged  that  the  defendant  was  In- 
debted to  tbe  state  In  the  sum  of  f  2,100.  with 
2  per  cent,  per  month  Interest  thereon  from 
March  1.  1902,  until  paid,  and  10  per  cent 
additional  on  said  sum,  principal  and  Inter- 
est, for  attorney's  fees  for  licenses  for  carry- 
ing on  tbe  business  of  retelling  liquors  with- 
in the  territorial  limits  of  said  parish  during 
the  year  1902;  that  said  license  had  been  de- 
linquent since  March  1,  1002;  and  that  be 
was  entitled  to  a  rule  on  him  ordering  him 
to  allow  cause  why  he  should  not  pay  said 
amount,  or  be  ordered  to  cease  from  fnrtber 
pursuit  of  such  business  until  after  having 
obtelned  a  stete  and  parish  license. 

He  preyed  that  defendant  be  ordered  to 
pay  the  state  said  amount  and  to  cease  from 
further  pursuit  of  such  business  until  after 
having  obtained  from  said  steto  and  parish 
a  license,  unless  he  should  show  good  cause 
to  the  contrary. 

On  this  petition,  and  under  an  order  of 
court  defendant  was  ruled  to  show  cause 
why  the  Judgment  prayed  for  should  not  be 
rendered.  Defendant  answered,  pleading  a 
general  denial. 

On  trial  of  the  rule.  Judgment  was  rendered 
rejecting  plaintiff's  demand,  and  he  appealed. 

The  evidence  eetebUabed  that  the  defend- 
ant was  a  farmer,  living  some  10  or  12  miles 
from  the  town  of  Opelousas;  that  he  sup- 
plied his  own  laborers  with  provisions,  which 
be  purcbaaed  every  Saturday  at  Op^tousas; 
that  he  went  with  his  cart  on  Batncday 
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morning  to  recelre  tbese  proTlsIons,  and  re- 
turned with  them  to  his  farm  the  same  after- 
noon; that  be  kept  these  supplies  In  a  store- 
room In  his  residence,  and  delivered  them  to 
the  laborers  as  they  were  needed.  Defendant 
took  the  stand  on  bis  own  b^ialf.  He  testi- 
fied that  In  May  or  Jnne  of  1902  a  Mr.  Boad- 
rean  started  a  logging  camp  at  bis  (witness') 
place,  and  the  latter's  hands,  aa  well  as  his 
,own  and  others  In  the  neighborhood,  wonld 
ask  blm  to  bring  them  liquor  from  town. 
Genwally  he  w^t  to  town  once  a  week  If 
the  orders  were  large.  The  first  order  In 
net  was  large.  It  was,  he  tiionght,  85  or 
40  half  bottles.  He  went  to  Mr.  Dossmann, 
who  was  first  deputy  sbwiff  and  tax  collect- 
or, whom  he  reasonably  supposed  was  post- 
ed in  such  matters,  and  asked  blm  whether 
there  wonld  be  any  criminality  In  his  bringing 
liquor  In  that  way  to  different  parties.  He 
told  him  "No,"  none  at  all,  provided  he  would 
make  a  list,  and  take  the  name  of  each  in- 
diTldnal,  with  the  amount  of  liquor  needed; 
that  he  (Dossmann),  who  was  a  saloon  keep- 
er, would  fill  the  order  as  called  for;  that  he 
wonld  not  run  any  risk,  provided  he  did  not 
break  any  of  the  packages;  provided  also 
that  be  delivered  It  as  he  received  It  from 
him;  ami  paid  him  cash  for  the  liquor.  He 
-stated  that  he,  out  of  bis  Individual  profits, 
wonld  pay  wltnras  10  per  cent  commlssIonB. 
Witness  obtained  a  few  orders— six  or  seven. 
He  went  to  Opeloosas,  and  had  the  orders 
filled.  He  did  It  openly.  He  had  the  whisky 
put  in  bis  wagon.  He  was  hauling  groceries 
for  himself;  sometimes  hauling  f6r  Mr. 
Boudreau,  also,  feed  Cor  horses  and  mules. 
He  filled,  he  thought,  five  or  six  orders,  and, 
to  be  safe  about  It  consulted  bis  attorney 
about  It  some  time  In  August  His  attorney 
told  blm  he  was  violating  no  law,  but  he 
would  adTise  blm  to  discontinue,  for  fear 
some  one  might  give  him  some  trouble.  He 
did  so  from  that  time  on.  The  parties  giv- 
ing blm  orders  to  get  whisky  would  give  him 
the  money  for  the  same  In  advance.  He 
would  go  with  the  money  and  the  or^er,  get 
the  whisky,  and  deliver  the  whtsky  to  the 
party  who  had  applied  to  blm  for  It.  For  get- 
ting the  order  and  filling  it  and  delivering  to 
the  purchaser  Mr.  Dossmann  would  pay  him 
out  of  his  profits  a  commission  of  20  per  cent, 
on  the  amount  of  the  or^^r  taken  to  him. 
The  whisky  was  sold  to  the  purchasers  at 
Mr.  Dossmann's  prices.  At  the  thne  when 
taking  the  orders  from  Mr.  Dossmann .  be 
never  (sold)  disppsed  of  to  anybody  any 
whisky  other  than  In  the  method  Indicated 
by  Mr.  Dossmann.  He  went  to  see  Mr.  Doss- 
mann by  reason  of  hlS'belng  the  tax  collector 
for  the  paiish,  but  witness  discontinued  after 
consultation  with  his  attorney,  being  of  opin- 
ion he  might  get  himself  into  some  trouble. 
Witness  never  carried  on  the  business  of  a 
retail  grocer.  He  did  supply  his  own  hands 
with  plantation  supplies  obt  of  his  family 
ston;room. '  The  outside  public  never  made 
vaj  pnrchaij^  tberffrom.  Previova  to  .  re* 


celvlng  these  orders  and  his  agreement  with 
Mr.  Dossmann  for  a  commission,  be  had  been 
considerably  annoyed  by  applications  made 
to  him  to  purchase  whisky.  He  had  never 
at  any  time  sold  whisky  to  any  one,  nor  had 
he  ever  delivered  any  whisky  to  any  one  ex- 
cept In  response  to  an  order  from  -the  party 
who  bad  originally  given  him  the  order.  He 
kept  the  whisky  In  his  pantry  whenever  the 
parties  did  not  receive  it  before  he  got  to  his 
house.  They  would  generally  be  at  the  gate 
to  receive  It  Sometimes  the  orders  be  re- 
ceived were  made  by  parties  acting  for  oth- 
ers as  well  as  for  themselves,  but  witness 
delivered  on  no  occasion  the  whisky  to  any 
person  other  than  the  party  who  gave  him 
the  order  to  fill,  ^d  any  other  person  ap- 
plied for  It  he  would  not  have  it  because  It 
was  contrary  to  Mr.  Dossmann's  InstructiODS. 
None  of  tbe  parties  giving  the  orders  ever 
faUed  to  call  for  and  receive  the  whisky. 

Dossmann  testified  that  be  was  then  keep- 
ing a  saloon;  that  he  bad  -some  business 
dealings  with  defendant  with  reference  to  the 
sale  of  liquors.  He  solicited  orders  for  whis- 
ky at  Port  Barre,  and  would  bring  tbe  orders 
to  bim,  and  these  orders  would  be  filled  by 
witness  as  dealgnate^tbat  is,  by  defend- 
ant's order— and  tbe  whisky  would  be  sent 
out  to  those  people  through  him,  and  deliv- 
ered to  the  customers.  Witness  allowed  de- 
fendant 10  per  cent,  commission  on  the  sales. 
The  purchaser  did  not  pay  the  commission. 
The  whisky  which  these  parties  would  pur- 
chase would  be  sold  at  the  r^ular  price,  and 
for  obtaining  the  order  and  returning  it  (tbe 
whisky)  to  the  sevml  purchasers  witness 
paid  defendant  a  commission  of  10  per  cent 
on  the  amount  of  these,  sales.  Witness  was 
not  selling  whisky  at  all  to  the  defendant 
Defendant  would  bring  in  tbe  orders  from 
Tom,  Dick,  and  Harry.  Witness  would  fill 
tbe  order.  He  would  return  with  tbe  con- 
tents, to  be  delivered  to  the  several  purchas- 
ers, and  witness  would  pay  him  commlsslcoi 
on  the  amount  of  tbe  sales. 

Le  Blanc,  the  defendant  was  simply  wit- 
ness' solicitor,  drumming  up  his  ordera,  and 
returning  the  contents  of  tbe  orders,  and  re- 
ceiving a  commission  for  doing  this.  Wit* 
ness  had  paid  bis  state  license  for  1902;  also 
the  town  of  Opelonsas  license  for  tbe  same 
year.  He  was  the  deputy  sheriff  in  charge 
of  tbe  tax  collecting  department  of  the  sher- 
iff's office  at  the  tim&  Defendant  asked 
.witness  if  he  could  take  orders  foj..him,  and 
for  witness  to  allow  him  (defendant),  a  com- 
mission, without  hie  being  harmed;  and  wlt- 
neas  suggested  to  bim  to  do  so,  telling  him 
he  would  be  perfectly  safe  In  doing  so.  Tbe 
business  relations  between  them  continued* 
for  about  two  months.  Defendant  never 
boi^bt  (obtained)  whisky  from  witness  at 
all,  except  such  as  be  obtained  to  fiitl  these 
ordCTS.  If  he  kept  liquor  at  bis  bouse  for 
tbe  piirpmes  ot  retaiUng  it  there,  he  did  not 
get  it  from  witn^  He  did  not  know  of 
bis  getting  any  elaewhero,  Tbe  orders  dt- 
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fendant  brongbt  Wm  wen  always  In  writing. 
The  name  of  each  individual  and  the  quan- 
tity desired  were  specified  in  the  order,  and 
the  exact  qnantlty  ordered  was  famished. 
This  matter  was  done  openly.  Witness  did 
not  know  who  wrote  the  orders,  and  never 
inquired  whether  the  persona  piirp<Htlng  to' 
have  given  defendant  the  order  really  gave 
it  Witness  bad  no  reason  to  doabt  it  Htf 
gnlded  himself  hy  wliat  detendant  told  him. 
He  took  the  orders.  He  ordered  for  the  per- 
sons named,  and  witness  delivered  according- 
ly. Witness  warned  defendant  that  if  he 
failed  to  place  ttils  whisky,  when  he  got 
back,  to  the  man  whose  name  was  on  the 
order,  be  would  have  no  right  to  dispose  of  It 
to  any  one  else.  Told  him  distinctly  that  If 
he  broke  one  of  the  packages,  or  delivered  a 
package  as  belonging  -to  one  person  who  had 
not  ordered  it,  he  would  be  making  himself 
liable.  Witness  believed  that  defendant 
really  bought  for  the  persons  whose  names 
appeared  on  the  lists.  He  knew  it  from  tbei 
orders,  not  personally.  He  could  not  say 
this  of  his  own  knowledge— that  defendant 
delivered  the  whisky  to  tbe  parties  named. 
Witness  would  sell  to  any  one  who  applied 
to  him  to  purchase,  but  he  wonld  not  allow 
them  commissions. 

Witness  did  not  pay  a  parish  license  as 
a  lianor  dealer  for  the  year  1002  because 
none  was  required  of  him.  He  was  exempt 
He  conducted  his  business  in  the  town  of 
Opelousas,  and  had  paid  the  town  license. 
He  did  not  pay  the  parish  license,  because 
under  the  Constitution  of  1898  and  tbe  char- 
ter of  the  town  and  a  subsequent  act  of  the 
Legislature,  he  was  exempted  from  paying 
parish  IlceuBes— all  prawns  doing  business  In 
the  town  of  Opelousaa— the  town  having  ex- 
acted a  license  tax  equal  In  amount  to  the 
parish  tax. 

The  evidence  shows  that  the  police  Jury 
of  the  parish  of  St  Landry  had  Imposed  for 
the  year  1902  a  minimum  tax  license  of  $2,- 
000  and  tbe  council  of  the  town  of  Opelousas 
had  Imposed  a  minimum  tax  town  license  of 
tbe  same  amount  on  persons  conducting  the* 
same  business  in  the  town.  The  effect  of 
this  condition  of  things  was  to  relieve  the 
latter  from  payment  of  tbe  parish  license. 
It  is  attempted  to  bring  into  this  case  for  ad= 
Judication  the  qnestion  as  to  whether  Dosa- 
mann,  a  saloon  keeper,  doing  business  as  a 
retells  of  spirituoufl  liquors  in  tbe  town  of 
Opelousas,  and  paying  his  state  and  tovrn' 
license,  was  authorized  to  extend  and  con- 
duct a  business  outside  of  the  town,  but 
within  the  parish,  without  becoming  liable 
for  tbe  "business"  conducted  outside  of  the 
town;  but  that  qnestion  Is  not  presented  be^ 
tween  the  proper  parties  and  under  ctrcnm- 
Btances  calling  for  any  discussion.  No  de- 
mand la  made  herein  against  Dossmann.  He 
is  not  a  party  to  this  litigation.  Tbe  de- 
cision of  this  case  does  not  depend  upon  the 
liability  or  nonllablli^  of  Dossmann  to  pay 
ft  puUh  JSeeaatk  U  tha  detandanfg  meta 


were  sndi  aa  to  constitute  them  the  con- 
ducting of  the  "business  of  a  retailer  of 
spirituous  liquors"  outside  of  tbe  town  of 
Opelousas.  but  within  the  parish  of  St  Lan- 
dry, and  he  was  conducting  such  business 
not  as  agent  or  employd  of  another,  but  indi- 
vidually on  bis  own  account  he  would  un- 
questionably be  liable  personally  for  the  li- 
cense. The  fact,  however,  that  such  a  busi- 
ness was  conducted  would  not  render  him 
liable  dvllly  for  payment  of  a  license  if  his 
connection  with  the  business  was  not  as  prin- 
dpal,  but  as  agent  or  employe  of  another. 
The  principal,  and  not  tbe  employd  or  agent 
would  owe  the  license,  and  should  be  pro- 
ceeded against  under  such  circumstances; 
certainly  where  the  principal  and  the  agent 
or  employe  are  botb  residents  of  the  parish 
claiming  the  license,  and  within  the  process 
of  tbe  courts  for  that  parish.  OlvU  liability 
for  the  payment  of  a  license  for  conducting 
the  business  of  a  retail  dealer  of  splritaous 
liquors  Is  something  other  than  criminal  r»- 
sponslblllty  for  tbe  act  of  unlawfully  selling 
spirituous  liquor  without  a  license  or  In  vio- 
lation of  the  law.  One  cannot  shelter  him- 
self from  criminal  responsibility  for  nnlaw^ 
fully  selling  liquor  without  a  license  by  show- 
ing that  in  BO  doing  he  acted  not  on  his  own 
account,  but  as  agent  or  employ&  In  sptte 
of  his  acting  for  another,  he  could  be  punish- 
ed legally  for  bis  own  lll^I  act  but  U  pro- 
ceeded against  dvllly  for  the  "payment  of  a 
license"  for  the  same  act  or  acts  as  conduct- 
ing the  business  of  a  retail  dealer  of  spiritooni 
liquors,  be  would  be  nitltled  to  a  Judgment 
in  his  favor.  A  number  of  witnesses  were 
examined  in  this  case,  but  tbe  district  Judge 
evidently  accepted  tbe  testimony  of  Doss* 
man  and  the  defendant  as  showing  tbe  ae> 
tual  facts,  and  upon  tbe  state  of  facts  dis- 
closed thereby  rendered  Judgment  in  favor 
of  tbe  defendant  We  have  examined  tbe 
testimony  carefully,  and  are  of  tbe  opinion 
that  the  court's  action  and  condnslons  were 
correct  We  see  nothing  In  tbe  record  that 
would"  Justify  a  conclusion  that  defendant 
was  conducting  the  business  of  a  retail  deal- 
er of  spirituous  liquors  outside  of  the  town 
of  Opelousas  In  the  parish  of  St  Landry. 
Whether  Dossmann  was  doing  so,  and 
whether  he  came  under  legal  liability  for  a 
license  for  the  same,  are  matters  foreign  to 
this  case.  We  are  of  tbe  opinion  fliat  tin 
Judgmmt  appealed  from  la  correct;  and  It  Is 
herdty  afflrmed. 


(Ul  La.  «B) 

No.  14,640. 

HT7NTZ  T.  ALGIERS  A  O.  RT.  GO.  et  al* 

(Supreme  Court  of  Louisiana.    Nov.  80, 

STRBMT  RAIUtOADS-OPSRATION— tSASB  OF 
ROAI>-NXGUQBNCB  OP  LBSSBB. 

1.  A  railroad  eorporatloD.  by  its  very  tnoop* 
poration  under  the  laws  of  the  state,  assnmcs  as 
one  of  its  prlmaiy  obligations  tiiat  it  shall  osn- 
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■ta  the  road  waHtr  mch  eonditloDt  at  to  prop- 
wlr  secnre  the  safetr  of  the  geserar  pnblfe. 

2.  It  Is  liable  for  injoriea  to  pereons  eaneed 
hr  the  wrongful  or  negligent  operation  of  the 
cars  upon  the  road,  whether  operated  by  Itaelf 
or  bf  another  corporation  to  which  it  had  Icaied 
It 

(Syllabiu  by  the  Court.) 

Appeal  from  OItII  District  Conit,  Parish  of 
Orleana;  Thomas  G.  W.  Bllla,  Judge. 

Action  by  George  Utuiti  agalnat  the  Al- 
giers A  Oretna  Railway  Company  and  oth- 
ers. Jndgment  for  d^kDdantii  and  ^intiff 
appeals.  BeTersed. 

P.  P.  ft  W.  J.  Bennessej,  for  appellant 
Prank  Edward  Balnold,  for  appellees. 

Statement  of  tfae  Case. 

^-nOBOLLS,  O.  J.  The  plaintiff  broagbt 
•alt  In  the  parish  of  Orleans  against  the 
Algiers  ft  Oretna  Street  Ballway  Ck)mpaDy 
(or  the  Algiers,  McDononghTiUe  ft  Oretna 
Street  Ballway  Company)  and  the  Jefferson 
Street  Bail  way  Company,  seeking  to  recoT- 
er  from  them  In  solido  IJie  snm  of  (15.000, 
with  legal  Interest  Tbe  grounds  upon  which 
this  demand  was  based  are:  That  tbe  de- 
fendants were  eotpoiatlons  organised  under 
the  lawa  of  Loidslana,  and  doing  business  as 
common  carriers  of  passengers  in  the  parish 
nt  Orleans,  conjointly  and  separate^  oper- 
ating horse  cars  between  tbe  parish  of  Jef- 
fnsoD  and  tbe  Flftb  IMstrict  of  the  parish  of 
Orleans.  That  on  or  about  tfae  27tfa  of  De- 
cember, 1901,  about  7  o'clock  In  Ifae  eTenlng, 
in  Ooldsborougb  parish  of  Jeffrason,  Idella 
May  H nntst  the  minor  child  of  the  plaintiff, 
aged  about  12  year^  was  knocked  down 
and  run  over  by  a  car  owned  and  operated 
by  the  defendants,  so  that  her  neck  and  limbs 
were  broken  and  skull  fractured,  besides  suf- 
fering other  serere  Injnries;  from  which,  aft- 
er the  most  intense  agmy,  she  died  shortly 
Itaereafter.  Tbat  her  death  wss  caused  by 
tbe  fault  and  gross  negligence  of  defend- 
ants, and  by  tile  fault  and  negligence  of  the 
driver  in  charge  of  the  car  which  ran  over 
and  killed  beae,  because  tiie  defendants  fail- 
ed to  provide  tfaelr  car  with  proper  lights, 
and  with  proper  appliances  and  means  to 
give  signals  and  warning  of  the  approach  of 
the  ear.  That  the  track  opon  which  defend- 
ants car  was  operated  was  of  a  narrow 
gai^  and  laid  on  the  public  road,  and  his 
child  was  lawfully  thereon,  and  did  not  know 
and  was  not  warned  of  tbe  approach  of  the 
car  by  which  she  wss  knocked  down  and 
killed,  and  received  no  warning  either  by  the 
car  or  the  driver  thereof,  and  after  she  was 
knocked  down  and  run  over  by  the  ear  the 
driver  never  stopped  It  but  contlQued  on  his 
jonmey  to  the  terminal  of  the  road  in  Oret- 
na; and  the  said  driver,  if  he  had  been 
attending  to  his  duties,  could  have  seen  tbe 
efaild  and  have  prevented  the  act  which 
caused  her  death,  but  neglected  to  do  so; 

1 1.  8m  BaUroadi.  vol.  41,  Cat  Die  I  M*i  Btreet 
■■l]n>a<li,  vol.  44.  Crat  Die  |  UB. 
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and  the  car  was  runntog  at  an  onlawtui  rata 
of  speed  through  the  town  when  It  ran  down, 
mangled,  and  killed  bis  child.  That  tfae 
space  between  tfae  tracks  of  the  railway  was 
generally  used  by  the  public  as  a  foot  pas- 
sage, and  the  child's  Injuries  and  her  result- 
ing death  were  not  caused  by  any  teult  on 
htr  part  and  ber  injuries  and  death  were 
caused  directly  and  solely  by  tbe  fault  and 
gross  negligence  of  defendants  and  flielr  em 
ployfis  and  agents. 

The  Jefferson  Ballway  excepted  that  the 
court  was  without  Jurisdiction  ratlone  per- 
sonse,  as  Its  domicile  was  In  the  parish  of 
Jtf  erson,  where  tbe  treqiass  complained  of 
was  alleged  to  have  occurred.  Tbe  acep- 
tlon  was  sustained,  the  suit  as  to  that  com- 
pany was  dismissed,  and  no  appeal  was  taken 
from  the  Judgment  Tbe  Algiers  ft  Oretna 
Ballway  Company  excepted  to  tbe  petition: 

First  Because  the  court  was  without  Ja- 
risdlction,  and,  should  the  exception  be  over- 
raled.  that  the  petition  was  contradletwy,  self- 
destructive,  and  tbe  allegation  in  the  petition 
that  the  Algiers  Ballway  Company  and  the 
Jefferson  Street  Ballway  Company  were  "con- 
Jointly  and  separately  operating  horse  cars" 
was  without  sense  and  meaning;  that  as  a 
matter  of  fact  plaintiff  was  In  possession  of 
full  knowledge  concerning  Its  relation  to  the 
street  railway  In  qnestlott;  that  It  leased  out 
said  roadbed  and  tracks  to  Thomas  Pickles 
on  tbe  7th  of  March,  1B03,  and  tbe  cars  of 
said  road  never  belonged  to  it;  that  Tboman 
Pickles  died,  and  bis  heirs  sublet  said  road 
to  Peter  Meld  on  the  27th  of  August  1807, 
by  notarial  act  before  Frank  B.  Ralnold,  no- 
tary; that  on  the  23d  of  January.  1699,  he 
leased  the  same  to  Anthony  Bubrich,  and  An- 
thony Bobrich,  by  notarial  act  of  the  29tb  of 
April,  1899,  sold  bis  rights  in  and  to  the 
lease  to  the  Jefferson  Kallway  Company; 
that  plaintiff  knew  that  the  Jefferson  Bail- 
way  Company  was  alone  operating  the  road; 
that  the  petition  disclosed  no  cause  of  action, 
because  the  driver  through  whose  careless- 
ness It  was  alleged  the  accident  occurred  was 
not  and  never  had  been  in  the  employ  of  the 
Algtos  ft  Gretna  Ballway  Company. 

It  was  sulMsequently  agreed  between  plain- 
tiff's attom^a  and  the  attorney  of  tbe  Al- 
giers ft  Oretna  Ballroad  Company  fliat  **tbe 
exception  to  the  Jurisdlctl<m  and  Hie  fbrmal 
exception  of  no  cause  of  action  were  waiv- 
ed," and  the  attorn^  for  tlie  latter  named 
company  "agreed  to  try  tfae  Issue  whether 
that  company  was  lessor,  and  wliether,  as 
lessor,  It  could  be  held  In  any  manner  for 
tbe  accident;  as  raised  by  his  second  excep- 
tion.'' 

Bridmce  was  acctndlngly  heard  on  these 
issues.  The  district  Judge  sustained  the 
second  ground  of  cocceptlon  filed  by  defend- 
ant and  rendered  Judgment  In  Its'favor  and 
against  the  plaintifE,  dismissing  bis  suit 
Plaintiff  appealed. 

The  act  by  which  the  Alglws  ft  Gietna 
Ballroad  Company  was  incorporated  to  not 


Digitized  by 


Google 


628 


85  SOUTHSRN  REPOBTBR. 


In  the  record.  Mr.  Raloold,  as  witness, 
states  It  was  Incorporated  on  the  11th  ot 
February,  1882,  by  act  before  Samnel  Flow- 
er, notary  public;  that  the  original  fran- 
chise to  mn  a  street  railroad  In  Algiers  was 
given,  he  thought,  to  a  syndicate  of  about 
15  persons,  whom  he  named;  and  that  they 
transferred  tiielr  right  to  tlie  Alglen  ft  Gret- 
na Railroad  Company. 

There  Is  no  direct  evidence  Id  tiie  recwd 
showing  how  or  from  whom  and  when  that 
company  acquired,  or  claimed  to  have  ac- 
quired, otherwise  than  through  Its  act  of  In- 
corporation, the  right  to  operate  a  railway 
for  transporting  freight  and  passengers  out- 
side of  the  limits  of  the  city  of  New  Orleana 
beyond  and  Into  the  parish  of  Jefferson  and 
over  Its  roads;  but  there  is  copied  into  the 
transcript  an  ordinance  of  the  police  Jury  of 
the  parish  of  Jefferson  (but  with  nothing 
showing  the  date  of  Its  passage)  granting  to 
the  same  parties,  who  were  named  by  Mr. 
Salnold  as  composing  the  syndicate  to  whom 
the  city  of  New  Orleans  had  made  Its  grant, 
and  to  their  successors,  transferees,  and  as- 
signs, the  right  of  building  and  operating, 
from  Algiers,  in  the  parish  of  Orleans,  to  the 
parish  line  of  Jefferson,  a  track  of  railroad  for 
the  transportation  of  passengers  and  freight 
from  Harvey's  Canal.  Into  the  parish  of  Jef- 
ferson, to  the  lower  line  of  that  parish.  How- 
ever this  may  be,  there  Is  no  doubt  that  the 
Algiers  A  Gretna  Railway  Company  claim- 
ed to  have  In  some  way  acquired  such  a 
rlgbt,  inasmuch  as  on  the  7th  of  March,  1893, 
by  act  before  Frank  E.  Ralnold,  it  leased  for 
10  years  to  Thomas  Pickles,  who  was  one 
of  the  parties  named  as  forming  the  syndi- 
cates referred  to,  "all  the  franchises  of  the 
Algiers  &  Oretna  Railway  Company,  includ- 
ing Its  roadbed,  and  the  right  to  operate  a 
railway  for  transporting  freight  and  passen- 
gers between  the  town  of  Gretna,  In  the  par- 
ish of  Jefferson,  and  the  Fifth  District  of 
the  dty  of  New  Orleans,  formeriy  known  as 
Algiers,  and  the  tracks  as  laid  between  said 
terminals." 

On  the  27th  of  August,  1896,  by  act  be- 
fore Rainold,  Mrs.  Henrietta  Cook  Pickles, 
wife  of  Alexander  M.  Halllday,  and  Mrs. 
Josephine  K  Harvey,  widow  of  Robert  S. 
Harvey,  the  heirs  of  Thomas  Pickles,  leased 
the  same  property,  under  the  same  descrip- 
tion, to  Peter  Meld,  and,  additionally,  "the 
stables  and  real  estate  situated  on  Bouny 
street,  in  the  Fifth  District  of  New  Orleans," 
together  with  the  cars  then  used  In  the  oper^ 
ntion  of  said  Algiers  &  Gretna  Railway,  which 
numbered  five,  and  the  entire  equipment  of 
the  road,  for  the  term  of  five  years,  to  begin 
on  the  10th  day  of  September,  1897,  and  to 
end  on  the  9th  of  September,  1902.  The  les- 
sors simultaneously  sold  and  transferred  to 
the  lessee  the  horses  and  mules— 17  In  num- 
ber—they used  In  the  operation  of  the  Algiers 
ft  Gretna  Company. 

On  the  23d  of  January,  1899,  by  act  before 
Rftlnold,  notary,  Peter  Meld  leased  to  An- 


thony Rubrich  until  the  9th  day  of  Sep- 
tember, 1902,  the  same  property,  under  the 
same  description,  which  was  leased  by  the 
Algiers  &  Gretna  Railroad  Cmnpany  to  Thom- 
as Pickles;  also  the  stables  and  real  estate 
In  McDonoughvllle,  in  the  parish  of  JeStx- 
son;  also  all  the  cars  used,  at  the  time  of 
this  lease  to  Rubrich,  In  the  operation  of  the 
Algiers  &  Gretna  BaUway  Gompaoy*  and  tbe 
entire  equipment  of  the  road. 

On  the  29tb  of  April,  1800,  by  act  before 
Ralnold,  notary,  Antbcmy  Bubrich  sold  and 
transferred  to  the  Jefferson  Railway  C<»n- 
pany  "all  the  rights  which  he  acquired  by 
reason  of  the  notarial  contract  executed  be- 
fore Ralnold,  notary,  on  the  23d  of  January, 
1899,  to  which  contract  Peter  Meld,  Anthony 
Bubrich,  Ella  Mills,  Mrs.  Josephine  E.  Har- 
T^,  and  Mrs.  A.  M.  Halllday  were  parties." 

The  Jefferson  Railway  Company  was  In- 
corporated by  notarial  act  before  Ralnold, 
notary,  on  the  4tb  of  April,  1899.  The  pis^ 
poses  for  which  It  was  Incorporated  were 
declared  to  be:  "To  acquire  by  leaae  the 
right  to  operate  and  maintain  a  railway  sys- 
tem between  Algiers,  In  the  parish  of  Oiv 
leans,  and  Gretna.  In  tbe  parish  of  Jefferson; 
to  operate  and  maintain  between  said  ter- 
minals for  the  transportation  of  passengers 
and  freight;  and  more  especially  to  acquire 
all  the  right  of  Anthony  Bubrich  under  the 
contract  made  by  him  with  Peter  Meld  and 
Mrs.  A.  M.  Halllday  and  Mrs.  Josephine  S. 
Harvey,  which  contract  was  executed  btfore 
Frank  B.  Balnold,  notary  public,  on  the  23d 
of  January,  1899;  and  Uiat  this  corporation 
shall  have  the  right  to  acquire  such  fran- 
chlaes,  privileges,  and  property,  both  mov- 
able and  Immovable,  as  shall  be  neceasaiy 
for  its  business  or  incidental  thereto." 

Gretna  and  McDonoughvllle  are  nninoor- 
porated  villages,  situated  In  the  parish  of 
Jefferson,  tbe  latter  between  Gretna  and  the 
upper  line  of  the  city  of  New  Orleans.  The 
accident  ocpurred  In  a  street  ot  McDonougb- 
vlUe.  At  tbe  time  of  tbe  accident  the  only 
property  owned  by  the  Algiers  &  Gretna  Rail- 
road Company  were  Its  franchise  and  the 
road  tracks  of  the  road  between  Algiers  and 
Gretna.  The  railroad  between  Algiers  and 
Gretna  was  being  operated  at  that  time  by 
the  Jefferson  Railway  over  the  roadbed  and 
tracks  of  tbe  Algiers  &  Gretna  Company  ud- 
der  Its  lease,  but  the  car  which  ran  over 
tbe  child  belonged  to  it,  and  the  drivw  in 
charge  of  Uie  same  was  one  at  its  employta- 

Opinion. 

The  theory  npon  which  the  Algiers  A 
Oretna  Company  claims  to  have  been  re- 
leased from  responsibility  in  the  pr^nlses  Is 
that,  "under  the  laws  of  Louisiana,  tbe  fran- 
chises and  property  of  a  ralbmid  company 
can  be  mortgaged  and  sold,  and  that  tbe 
rights  granted  by  the  city  of  New  Orieans 
and  by  the  police  Jury  of  the  parish  of  Jef- 
ferson to  the  syndicates  menttoned— and 
which  ri^ts  "Uiit  company  acquired— were 
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by  tii^  «zpre«  terms  aulgnable  in  chai^ 
acter,  and  that,  being  raeb,  the  corapany  bad 
the  right  to  make  the  leaie  it  did;  tiiat  by 
ao  teaalng  It  was  leleased  &om  all  obllga- 
tlona  reattlttng  ftom  ttn  negligent  operation 
of  the  road,  the  teaalng  company  being  alone 
nvcmalbie. 

They  cite  In  support  of  their  position  aitl- 
clea  2S17  and  2679  of  the  ClTil  Code;  Fierce 
on  BalUoadi,  288,  281;  28  Am.  4:  fltag.  Bbtcy. 
of  Law  <2d  Bd.)  p.  780;  Maboney  t.  A^ 
lantie  B.  B.,  68  ICe.  68;  Dltebett  t.  I^ny- 
ten,  6T  N.  X.  426;  Norton  t.  Wlswall,  26 
Barb,  618;  Virginia  Midland  t.  Waahlngton 
(Va.)  10  S.  B.  827,  7  L.  B.  844;  Hart  T. 
M.  0.  dc  a  B.  B.,  4  La.  Ann.  262;  McDonald 
T.  Ballvay  Co.,  47  La.  Ann.  1440^  17  Bontb. 
S78;  McGonneU  t.  Lemley.  48  La.  Ann.  1438, 
ao  Sovtb.  887,  84L.B.A,  609,  66AnL8t 
Bq>.  glS;  Thompeon  T.'Dotterer,  lOB  La.  87, 
29  Sonth.  488;  Fanner  t.  Mylea,  106  La.  883, 
80  Booth.  868;  Goodwyn  r.  Bodcaw  Lnmber 
Co.  (La.)  84  South.  74. 

The  pbUntlffa  refer  to  MorairetK,  Obrporm- 
tion  Law,  1120;  York  4b  U.  line  B.  B.  t. 
Wlnana.  17  How.  80,  16  L.  Bd.  27;  Ballroad 
T.  Brown,  17  Wall.  44S,  460^  21  L.  Bd.  076; 
Tbomai  T.  Ballroad.  101 17.  8.  71,  26  L.  Bd. 
tteO;  Oregon  B.  R.  Co.  t,  Oregonlan  B.  GOh 
180  U.  B.  1-89,  9  Sup.  Ct  409,  82  U  Bd.  887; 
Gmtml  Tranap.  Co.  t.  PnUman  Car  Co.,  180 
U.  8.  24,  11  Sup.  Ct  478,  86  L.  Bd.  66;  Wy- 
man  t.  Ballroad  Co.,  46  He.  162;  Middlesex 
B.  B.  T.  Boston  &  OheUea  B.  B.,  116  Maas. 
847;  BrasUn  t.  Sommerrllle  Horse  B.  Co., 
146  Maas.  64. 18  N.  9.  66;  Davis  T.  Old  Col- 
ony B.  B..  121  Mass.  268,  276,  41  Am.  Bep. 
221;  Commonwealth  t.  Smith,  10  Allen,  46C^ 
87  Am.  Dec.  672;  Ballroad  Co.  r.  Whipple, 
22  III.  106;  Abbott  t.  Jobnstown  B.  B..  80 
V.  T.  27,  86  Am.  B^.  672;  Freeman  t.  BaO- 
road  Go.  28  Minn.  444, 10  N.  W.  694;  Macon 
ft  A.  B.  Oo.  T.  Mayea,  48  Ga.  865,  16  Am. 
Rep.  678. 

Beferrlng  to  fiie  anfliorltles  dtod  by  the 
parties  In  23  Am.  ft  Eng.  Bn<7.  OC  lAw  (2d 
Bd.)  pp.  784,  786,  under  the  title  "Balboads.'* 
we  find  that  different  nfies  have  been  adopt- 
ed in  dUEerent  Jnrlsdktions  aa  to  the  effect 
npon  the  legal  liabUlty  of  a  railroad  com- 
pany, which  had  made  a  leaae  of  ita  road,  for 
the  negligent  operation  of  the  same  by  its 
lessee.  The  first  mle  and  the  line  of  deci- 
sions supporting  tt  are  found  on  page  784  of 
that  work  under  the  heading,  "Negligent 
Operation  by  Leasee— <u)  Bvle  Holding  Les- 
sor Uabie." 

The  second  mle  and  dedalonB  supporting 
it,  on  page  780,  under  the  beading  "Cbb) 
Bole  Drying  Liability  of  Lessor." 

Under  the  first  of  these  headings  it  la  said: 
"Tbere  is  a  sbup  conflict  of  authority  as  to 
whether  a  lessor  of  a  railroad  is  liable  tor 
Injntles  to  persons  or  pn^rty  caused  by 
the  wrongful  or  negligent  acta  or  omissionB 
of  tbe  leasee  in  the  operatkm  of  the  road,  so 
distlngntehed  from  the  nonperformance  of  a 
daty  whlcb  the  less<»'s  charter  or  tbe  gen- 


eral law  Impoaes  primarily  upon  the  lessor. 
There  Is  one  line  of  decisions  holding  that 
the  proper  cqjienition  of  tiie  road  so  as  to 
avirid  Injury  to  third  paeons  Is  one  c€  the 
duties  Imposed  by  the  charter  of  the  pro- 
prietary company,  and  that  It  cannot  ea- 
cape  auch  duty  and  the  correaponding  11a- 
blUty  by  leasing  ite  road  to  another,  but  that 
the  lessor  la  liable  to  any  peraon  who  may  be 
Injured  by  tbe  nei^gence  or  wrongful  act  of 
the  lessee  in  operating  the  leased  road,  un- 
less the  durter  or  statute  aothorislng  the 
lease  exempts  tbe  lessor  from  sudi  liability. 
The  theory  of  these  cases  is  not  that  the  les- 
see is  to  be  regarded  aa  tbe  agent  or  serr- 
ant  of  the  lessor,  but  that  public  policy  for- 
bids a  railroad  company  thus  to  divest  Itself 
of  Its  legal  reaponslbiuty  without  legltiattre 
authority." 

Under  the  second  heading  it  is  said: 

"Opposed  to  tbe  rule  Just  stated  Is  a  line 
of  cases  holding  that  leglslatlTe  authMlty  to 
lease  a  railroad  Implies  an  oemption  of  the 
lessor  from  IlaUllty  for  the  acts  <tf  Ito  les- 
see, and  that  when  a  company  had  leased 
its  road,  and  the  lessee  Is  In  aduslve  poh 
session  and  control  under  the  lease^  no  lia- 
bility attaches  to  tbe  lessor  for  any  n^Ugent 
or  wrongful  conduct  of  tbe  lessee  or  its  serr- 
ants  whereby  thhd  persons  are  Injured." 

We  hare  said  that  the  act  of  incorporation 
Is  not  In  tbe  record,  but  the  whole  course 
token  to  the  case  Justifies  us  to  assuming 
that  It  la  a  street  railroad  company  created 
legally  by  notorial  act  for  the  purpose  of 
constructing  and  operating  a  railroad  for  the 
transportation  of  freight  and  pasiengers  for 
the  public  benefit  from  Gretas,  la  the  pariah 
of  Jefferson,  to  that  portion  of  the  city  of 
New  Orleans,  parish  of  Orleans,  lying  on  tbe 
right  bank  of  tbe  Mississippi  river,  known 
as  "Algiers." 

When  tbe  incorporators  of  that  onporatlon 
availed  themselves  of  fbe  general  law  to  cre- 
ate that  corporation,  th^  acquired  for  the 
corporation  so  created  c«tain  legal  rigbto 
and  privileges.  They  also  bound  tbe  corpora- 
tion to  tbe  pertormance  of  certain  acta,  and 
sul^ected  it  and  its  property  to  certain  dutlee 
and  obligations  to  behalf  of  the  general  pub- 
lic. The  corporation  so  created  became  bound 
to  an  acquisition  of  a  right  of  way,  and  the 
construction  thereon  over  it  of  a  roadbed 
and  ttaAs,  and  tbe  operation  of  cars  npon 
tbe  same^  under  such  conditions  as  to  proper- 
ly secnre  the  safety  of  tbe  general  public. 
It  became  subjected  as  a  quasi  public  cor* 
poratlon  to  Just  and  proper  legal  control  and 
regulation.  These  were  primary  obllgattons 
on  its  part,  resulting  directly  ipso  facto  fmn 
Ito  tocorporation;  and  from  those  obligations 
towards  the  public  it  could  not  free  Itself 
purely  at  ito  own  will  by  contracto  made 
with  third  parties.  It  might  be  true  that,  so 
loi^  aa  tbe  corporation  remained  entirely  in- 
active, it  could  not  be  forced  toto  the  active 
performance  of  these  duties  by  way  of  man- 
damus, and  that  tbe  remedy  for  nonnser 
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would  be  by  way  of  forfeiture  throagb  the 
state  antboritles;  but  when  it  took  action  un- 
der Its  act  of  Incorporation— acauired  a  rigbt 
of  way,  constructed  a  roadbed  and  track 
i^n  It,  and  placed  the  railroad  into  active 
f^ratlon— it  placed  Itself  In  a  position  wbere 
it  could  no  longer  deal  with  matters  as  it 
mlgbt  Itself  tblnk  proper.  In  disregard  of  ttae 
primary  obligations  wbicb  It  had  come  under 
at  and  br  Its  creation  and  In  favor  of  the 
general  public.  The  Tarlona  acts  of  acquisi- 
tion of  property  and  aeeondary  franchises  by 
the  corporation.  In  neccBsary  aid  of  the  par- 
poses  and  ohjects  of  Its  creation,  Impressed 
upon  the  rights  and  property  «nd  secondary 
franchfa»8  so  acquired,  In  favor  of  the  gen- 
enl  publU:,  certain  rights  which  it  was  not 
free  to  of  itself  set  aside  or  disregard.  The 
corporation,  through  these  acquisitions,  be- 
came owners  of  the  property;  but  by  the  very 
tomre  of  the  character  of  this  ownership  the 
public,  as  -well  as  Itself,  acquired  an  interest 
therein.  Its  ownership  was  not  in  one  sense 
an  absolute  ownership,  giving  the  corpora- 
tion an  unrestricted  power  of  use  and  dis- 
position, but  an  imperfect  ownersMp,  where 
the  power  of  use  and  disposition  were  held 
In  check  and  controlled  by  the  rights  of  the 
general  public  and  the  obligations  of  ttie  cor- 
poration. 

The  right  of  a  corporation  to  acquire  prop- 
erty In  aid  of  the  objects  of  the  Incorpora- 
tion Is  not  a  criterion  of  the  right  of  the  cor- 
poration to  use  and  diqrase  of  It:  Where  the 
rights  of  property  are  successively  acquired 
In  aid  of  the  objects  of  the  corporation,  they 
becfmie  fused,  consolidated,  or  merged  Into 
an  entirety  to  carry  out  the  public  purposes 
tw  which  they  were  acquired,  and  the  cor- 
poration Is  not  pomitted  thereafter  at  Its 
own  mere  volition  to  separate  them  and  to 
divert  them  from  those  purposes. 

Defendant's  argument  that  because  the 
law  allows  the  iffoperty  and  franchises  of  a 
corporation  to  be  mortgaged,  and  to  be  sold 
in  foreclosure  of  the  mortgage,  it  must  be 
taken  to  have  authorized  the  leasing  of  the 
same  by  the  corporation,  as  the  power  to 
mortgage  la  much  the  broader  and  more  ex- 
tensive power  of  the  two,  and  the  maxim 
that  the  less  is  included  In  the  greater  ap- 
plies, 1b  not  well  founded.  The  two  powers 
are  not  in  the  same  line,  but  are  distinct 
from  each  other,  and  It  Is  error  to  reason 
from  that  standpoint  Besides,  the  precise 
circumstances  under  whlcb  the  prop^ty  and 
franchises  are  authorized  to  be  mortgaged 
are  fixed,  and  there  existed  no  such  condi- 
tion of  things  In  thtq  case  as  woald  have 
autborized  a  mortgage,  still  less  a  lease. 

Defendant  nrges  that  the  rights  whlcb  It 
acquired  by  transfer  from  the  syndicates 
were  by  their  terms  and  on  tbeir  face  as- 
signable, and  in  leasing  the  road  they  simply 
exercised  a  right  granted  In  their  act  of 
purchase  of  the  rights.  It  Is  true  that.  In 
so  far  as  the  city  of  New  Orleans  and  the 
police  Jury  of  the  parish  of  Jefferson  were 


concerned,  th^  each  agreed  that  tbe  rights 
and  privileges  which  they  consented  to  in 
favor  of  the  orl^nal  grantees  could  and 
should  pass  to  their  assigns  and  auccessors. 
Possibly  the  dty  of  New  Orleans  and  the 
pariah  of  Jefferson  might  he  held  to  that 
consent,  but  we  an  not  dealing  now  with 
what  both  or  tftiier  of  those  corporations 
would  have  the  right  to  object  to  in  the 
premises.  Again,  the  consent  of  the  city 
and  the  parish  of  Jeflenon  that  the  grant 
of  a  tight  of  way  for  a  railroad  through  the 
streets  of  Algiers  should  inure  to  tbe  ben- 
efit of  the  assignees  or  successors  of  tbe  orig- 
inal grantee  contemplated  that  all  of  the 
rights  and  franchises  of  tbe  road  should  pass 
as  an  entirety,  and  In  the  intereata  of  tin 
public,  to  those  assigns  or  successors.  They 
agreed  to  tbe  transmlssiblllty  of  their  con- 
sent to  them,  but  not  to  a  divisibility  of  the 
franchises.  The  franddsea,  rights,  and  <rti- 
ligations  of  the  Al^^ers  &  Gretna  Railroad 
Company  as  a  quasi  public  railroad  were  not 
created  by  tbe  action  of  the  police  jury  of 
the  parish  of  Jefferson.  Neither  the  dty 
of  New  Orleans  nor  the  police  Jury  of  Jef- 
ferson could  alter  rlgbta  and  obllgatlona 
which  sprang  from  and  were  fixed  by  tbe 
lawmakers.  The  effect  of  the  doctrine  con- 
tended for  by  the  defendant  would  be  to 
permit  six  persons,  created  a  corporation 
with  special  rights  and  privileges,  but  sa1> 
Jected  to  special  duties  and  obligations  to 
the  public,  after  acquiring  property  and  pla- 
cing Itself  in  position  to  carry  out  its  f  uno* 
tlons.  itself  to  free  the  cnporatlon  and  its 
property  from  all  liability  to  the  public,  and 
abandon  the  performance  of  any  <tf  Its  do* 
ties,  while  owning  Its  franchises  and  prop- 
erty, by  the  simple  process  of  wtaHnff  a  lease 
to  third  parties  by  a  contract  which  would 
confer  upon  the  corporation  rights  against 
ite  lessee  which  would  prime  any  to  be  ac- 
quired by  third  parties  for  torts  committed 
by  the  lessee  through  the  teulty  and  negli- 
gent <9eration  of  the  road.  No  such  result 
could  have  been  Intended  by  the  Legislature. 
Bighte  transmissible  or  assignable  quoad  one 
of  the  parties  to  a  contract  are  not  neces- 
sarily so  as  1»  the  other. 

It  Is  a  general  rule  that  when  a  person, 
whether  natural  or  artificial,  has  come  un- 
der obligations  to  a  third  person,  be  cannot 
free  himself  from  the  same  by  contract  by 
delegating  to  another  the  performance  of 
these  obligations,  and  changing  debtors.  The 
present  action  is  not  one  by  which  a  party 
holding  contractual  relations  with  a  lessee 
seeks  to  extend  the  obligations  of  his  con- 
tract beyond  the  person  with  whom  he  has 
contracted  over  to  the  lessor,  but  one  ex 
delicto  brought  by  a  third  par^  who,  prior 
to  the  Injuries  received  complained  of,  was 
a  stranger  to  the  lessee. 

In  the  case  of  McConnell  v.  Lmley,  48  La. 
Aon.  1438,  20  South.  887,  84  L,  R.  A.  000, 
55  Am.  St  Bep.  31&,  cited  by  defendant, 
there  was  no  corporation  involved.  The  1»- 
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n»  wu  vbetber  &  private  iDdlTMual*  own- 
ing a  building  whlcb  he  had  leased,  could 
be  held  reqmnfllble  fbr  damages  caused  by 
the  acts  of  tbe  leasea,  Tba  owner  of  the 
building  la  liable  to  the  pnbUe  under  cer- 
tain drcnnutances,  and  wb«i  so  liable  he  Is 
not  released  from  liability  by  reason  simply 
of  tbe  property  being  (at  the  time  that  dam* 
age  complained  of  was  received)  under  lease. 
In  that  case  the  court  was  of  opinion  that 
the  damages  received  were  not  due  to  a  vio- 
lation of  the  lessor's  primary  obligation. 
Had  they  been,  a  different  resolt  would 
have  been  reached.  A  private  Individual's 
obligation  to  the  public  Is  much  more  re* 
Btrlctod  tiian  la  that  of  a  public  railroad  cor- 
poratlott.  Ooodwyn  v.  Bod  caw  Lumbe?  Co. 
presented  qoeetlonB  different  from  those  rais- 
ed here.  That  company  was  not  a  public  rail- 
road corporation,  but  a  lumber  company  own- 
ing a  logging  track  road  used  only  In  connec- 
tion with  its  own  business.  It  did  not  lease, 
but  sold  outright,  a  part  of  Its  property 
which  it  did  not  care  any  longer  to  retain 
the  ownership  of.  Some  of  the  stockholders 
were  Inclined  to  convert  the  private  rail* 
road  Into  a  public  one  by  the  procuring  of 
public  railroad  franchisee;  others  were  not 
Inclined  to  do  so.  The  result  was  that  the 
road  In  question,  being  the  private  prop- 
ertx  of  fbe  coloration,  was  sold  to  certain 
at  the  stockholders  as  Individuals,  who  there* 
upon  oi^ianlsed  as  a  public  railroad  ccffpora- 
tlon,  and  were  operating  It  as  such  when  the 
accident  complained  of  oecnrred. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  Is  erroneous,  and  for  the  rea- 
sons herein  assigned  it  is  hereby  ordered, 
adjudged,  and  decreed  lliat  said  Judgment  be, 
and  the  same  Is,  hereby  annulled,  avoided, 
and  reversed,  and  that  the  cause  be  rrinstat- 
ed  on  the  docket  of  the  eM3  district  court 
for  the  parish  of  Orleans,  and  this  cause  be 
remanded  to  that  court  for  further  proceed- 
ings acoordli^  to  law. 


(Ul  La.  4M) 

No,  16,068. 
STATE  T.  M ICHEU 
STATE  V.  WnXIAMBw 
(Snpreme  Coart  of  Loidslana.    Jan.  4,  1904.) 

CRIMINAL  LAW— PLEA— QUASHING  INDICTMENT 
-^UROR— BXOUSINO-CONFBSSION  —  CONTIN- 
UANCB-^GCOMPUCK  SVIDBNCB~HSW  TRIAL 
—BILL  OF  EXCEPTIONS. 

1.  Id  a  criminnl  case  Ila  peodeuB  Is  not  a  plea. 
The  court  will,  lo  Its  discretloD,  quaeb  one 

of  two  aimilar  IndlctmeDti  for  the  same  crime. 

The  crimes  charged  won  not  rimllar,  and, 
in  coDsequence,  not  the  Iea«t  ground  for  the  mo< 
tion  to  quash  on  the  assumption  of  two  indict- 
mentB  for  tbe  same  crime. 

2.  A  Juror  drawn  for  tbe  term,  who  ha^  in 
the  opinion  of  the  trial  Judge,  a  good  excuse, 
may  he  excused  from  lerring  on  tbe  Jury,  witb- 
ont  affording  ground  to  set  aside  the  verdict. 
It  does  not  appear  that  defendants  were  there- 
by prejudiced  In  their  defense. 

1 1.  See  Jnrr.  ToL  SI.  Cant  Die  ||  KS,  tS4,  IflB. 


8.  The  one  to  whom  the  contesBlua  of  accused 
was  said  to  have  been  made  was  questioned  sof- 
fldently  to  admit  testimony  to  prove  confeerrion. 

The  defense  could  have  porsued  the  Inquiiy 
fnrther  on  eroas-ezaminatloa,  had  thv  dtosen. 
Tben  was  testlmtMy  enough  to  admit  the  proof. 

4.  Motion  for  a  coatinnanee  was  Interposed 
before  the  case  was  opened  for  trial  The 
craotiog  of  sach  a  motion  is  left  largely  to  the 
discretion  of  tbe  trial  Judge.  It  was  not  shown 
that  any  of  tbe  witnesses  were  absent,  or  that 
there  was  prejudicial  error. 

6.  It  Is  fair  to  presume  that  the  district  Judge 
was  aware  of  the  circumstances,  and  that  he  did 
not  hastily  and  arbitrarily  force  the  accused  to 
trial. 

6.  The  testimony  of  an  accomplice  Is  admisBl- 
bK  and  It  Is  left  to  the  Jury  to  determine 
whether  cv  not  ha  !■  worthy  of  beUef.  Oor- 
roboratlon  is  dedrable.  but  not  always  Indis- 
pensable. Failure  of  the  court  to  Instruct  tile 
juTT  in  this  case  does  not,  as  a  gaeation,  arise. 

7.  Where  the  motion  for  a  new  trial  inesants 
mixed  qneetioas  of  law  and  fact,  a  Ull  of  ex- 
ceptions should  be  retained  to  the  overmlfng  of 
the  motion,  and  the  evidence  offered  on  the 
trial  of  the  motion  slionld  be  embodied  la  er  an- 
nexed to  tbe  bill  of  exceptions. 

8.  The  presumption  Is  in  favor  of  the  regulari- 
ty of  proceedings  in  the  district  conrt.  If  there 
was  ondne  haste  in  matter  of  the  trial,  the  ree* 
ord  does  not  eoBtain  the  contention. 

(Syllabus  by  tbe  Court.) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Pariah  of  St  Bernard;  Bobert 
Hiugle,  Judge. 

Joseph  Michel,  alias  Bums,  and  Alexander 
Williams  were  convicted  ot  ctbob,  and  ap* 
peal.  Affirmed. 

A.  S.'&  O.  S.  Uvandals,  for  appellant  Alez- 
andw  Williams.  Fernando  Bstoplnal,  tor 
appellant  Joseph  Michel.  Walter  Onion, 
Atty.  Oen.,  and  Albert  Bst<9inal,  Jr.,  Dlst 
Atty.  (Lewis  Onion,  of  counsel),  for  tbe 
State. 


BREADX,  J.  The  accused  Josepb  Boms 
was  Indicted  for  rape  of  one  Mamie  Morris  i 
also  the  accused  Alexander  WiiJia'ma  of  one 
Lilly  Works.  Both  crimes  are  charged  to 
have  bean  committed  at  tbe  same  date.  The 
Jury  returned  a  verdict  of  guilty,  without 
cartel  punishment,  and  from  tliat  verdict, 
and  tbe  sentence  to  suffer  imprisonment  at 
hard  labor  for  tbe  period  of  their  natural 
lives,  they  appeal.  They  {defendants)  are 
colored.  The  two  cases  wers^  by  consent  of 
counsel,  consolidated  and  tried  ti^ther— a 
practice,  we  are  constrained  to  say,  which 
cannot  meet  with  our  approval.  1  BL^op 
Criminal  Procedure  (8d  Ed^  p.  1046.  Here 
all  the  forms  have  been  observed  In  each 
case,  and  no  objection  is  urged.  We  hope 
we  wlU  never  "be  called  upon  to  pass  upon 
any  other  similar  consolidation. 

There  was  a  motion  to  quash  filed  by  de- 
fendant Alexander  WilUams  on  tbe  ground, 
alleged,  that  the  state  had  In  another  indict- 
ment returned  on  the  same  day  by  the  same 
grand  Jury  against  him  (accused  Williams) 
charged  him  with  having  attempted  to  com- 
mit the  (Time  for  which  he  was  called  upon 
to  answer,  and  which  be  was  charged  with 
having  consummated.  In  other  words,  Hai 
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In  one  Indictment  be  was  charged  with  bar- 
ing attempted  to  commit  tbe  crime,  and  In 
tbe  other  he  was  charced  with  bavbis  com- 
mitted the  crime. 

The  trial  Judge  ovemiled  this  motion  to 
quash,  from  which  mllng  no  formal  bill  of 
exceptions  was  reaerved,  so  that  the  matter 
IB  before  ua  without  bill  of  exceptions  re- 
aerred  In  due  form,  and  without  copy  of  the 
Ull  of  Indictment  brought  up  In  form,  need- 
ful to  show  that  this  accused  had  been  In^ 
dieted  as  alleged  for  an  attempt  to  bare  com- 
mitted the  deed. 

In  the  absence  of  a  bill  of  exceptions  u 
required  in  a  criminal  case,  no  question  is 
presented  for  decision  on  appeal  In  a  matter 
which  Jurisprudence  has  determined  should 
be  brought  up  by  such  a  bill. 

All  the  facts  necessary  to  enable  the  court 
to  decide  whether  the  questions  are  within 
its  Jurisdiction  moat  be  made  to  appear  by 
this  bill. 

Going,  nonetheless,  a  step  further  than  we. 
consldiBr  actually  necessary,  we  arrived  at 
the  conclusion  that,  even  if  tbe  OTldence  were 
embodied  in  a  bill  of  exceptions,  tbe  decisions 
are  against  defendant's  contention. 

For  tbe  plea  of  Us  pendens  does  not  bold 
as  In  civil  cases.  If  Justice  requires  it,  the 
court.  In  Its  discretion,  will  quasb  oi^e  of  two 
pending  iudlctments.  Konetheless,  a  man 
may  be  held  on  two  or  more  indictments 
without  that  fact  being  of  itaelf  a  bai^  to  pro- 
ceeding under  one  of  tbe  two. 

We  have  seen  that  In  one  of  the  indict- 
ments it  appears  that  defendant  was  charged 
with  baring  Intended  to  commit  the  crime, 
and  In  tbe  other  indictment  with  baring  com- 
mitted the  crime.  Tbe  charges  were  not  ab- 
solutely similar.  The  defendant  was  with- 
out light  to  insist  upon  bis  demurrer  to  quash 
tbe  Indictment  on  this  ground.  1  Bishop's 
New  Criminal  Law  (8tb  Ed.)  p.  1014;  1  Blab- 
op's  Procedure  (4tb  Bd.)  p.  770, 

Tbe  defendant  was  not,  as  urged  by  bis 
counsel,  twice  placed  In  Jeopardy  of  life  or 
liberty  for  tbe  same  offense.  He  bad  not 
been  placed  in  Jeopardy  at  all  under  either 
indictment  at  the  time  that  the  demurrer  was 
OTermled,  and  therefore  the  demurrer  on  tills 
ground  baa  no  merit. 

It  must  be  borne  in  mind  tba^  while  the 
aoeused  bad  been  indicted  for  tbe  alleged  at- 
tenpt,  he  had  act  been  mlled  upon  to  plead 
to  tbe  charge.  Tbe  motion  to  quash  was 
properly  orermled. 

This  brings  us  to  Uie  bill  of  ecceptions  In 
the  record  by  wUdb  it  appears  that  the 
Judge,  for  cause  deemed  suffldent,  excused 
a  Juror,  against  the  wishes  of  the  defendant. 
It  has  been  held  by  tbls  court,  In  passing 
upon  a  similar  question,  that  a  trial  Judge,  In 
rejecting  a  Juror  challenged  for  cause  by  the 
state,  does  not  thereby,  of  necessity,  alford 
ground  of  complaint  to  the  accused.  State 
T.  Oreecta,  S8  La.  Ann.  480,  dtlng  a  number 
of  dedslons. 

There  are  questions  left  to  the  trial  Judge 


to  determine.  In  the  course  of  the  trial,  which 
fall  within  the  discretion  with  which  he  Is 
intrusted. 

Unless  It  appears  that  the  accused  has  been 
in  some  way  prejudiced  by  the  ruling,  usu- 
ally the  rerdlct  and  sentence  will  not  be 
annulled,  eren  If  tbe  discretion  has  been  ex- 
tended to  Its  full  limit. 

In  another  bill  of  exceptions  rcserred  by 
the  defendants,  It  Is  set  forth,  In  terms,  by 
the  court,  in  the  court's  narratlre  made  part 
of  this  bill,  that  tbe  sheriff  to  whom  confes- 
sion was  made,  it  seems,  had  made  no  prom- 
ise to  tbe  accused  of  hope  or  reward  or 
tbreats,  with  a  view  of  obtidnlng  a  atetement 
from  them. 

Counsel  for  the  accused  insist  13>at  a  prop- 
er foundation  bad  not  been  laid  to  admit  the 
testimony  of  confession.  We  cannot  Im- 
agine bow  It  was  possible  for  the  sheriff  to 
bare  shown  more  directly  that  the  confession 
had  been  freely  and  rolunterily  made,  than 
by  testifying  to  the  fftet  to  which  we  taaTe 
Just  referred. 

If  there  was  anything  about  tbe  place  at 
wblcb  tills  confession  Is  said  to  bare  been 
made,  or  In  regard  to  tbe  condition  under 
which  It  was  obtained.  It  devolved  upon  the 
defense  to  bring  out  the  facts  by  needful 
cross-examination.  After  tbe  officer  had  been 
asked  If  he  had  made  any  promise  whatever 
to  the  accused,  he  was  asked  "whether  the 
accused  bad  made  a  rolnntaiy  statement, 
and  what  was  the  substance  of  that  state- 
ment, and  tbe  place  where  the  statement 
was  made.  If  any?" 

Tbe  foregoing  Is  the  qnestlon  propounded 
to  tbe  officer  to  which  the  defense  object,  In 
connection  with  their  ground  tiuA  the  foun- 
dation had  not  been  laid  for  Ibe  admlsdon 
of  the  testimony  of  confession. 

The  ground  of  objection  of  the  defense  was 
that  it  had  "not  been  shown  whether  these 
accused  were  then  confined  In  JaU  or  In  a 
dungeon,  or  any  place  of  confinement,  and 
until  the  state  has  laid  a  full  foundation  as 
to  the  circumstances,  jdace,  and  condlttons 
under  which  tbe  alleged  ctmtesalon  was 
made,  the  question  or  statement  asked  Is  Ir- 
relevant and  not  admissible." 

Tbe  purpose  of  the  question,  It  seems  to 
us,  was  to  elicit  the  very  facts  which  the 
defense  ui^  were  not  shown.  The  founda- 
tion could  not  bare  been  laid  wlttent  per- 
mitting tbe  district  attorney  to  pnqiound  tbe 
question  objected  to,  or  one  to  tin  same  ef- 
fect 

Tbe  foundation  could  not  be  laid  without 
proper  questions  to  that  end.  This  is  tbe 
only  Issue  presented  in  this  bill  of  exceptions. 
It  is  unnecessary  to  discuss  tbe  question  vrg- 
ed-^at  tiie  Jury  was  permitted  to  bear  tbe 
question. 

It  does  not  appear  tlut  tbe  least  objec- 
tion was  offered  at  the  time  on  that  ground. 
It  Butfices  to  say  that  It  does  not  appear  to 
us  that  the  confession  was  admitted  before 
ample  foundation  bad  been  laUL 
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With  reference  to  tbe  next  bin  of  ezcep- 
Uons,  It  appears  tliat  on  the  trial  of  the  case 
the  state  offered  John  Procter  as  a  witness, 
"who  was  Jointly  Indicted  In  another  Indict- 
ment with  the  accused  for  breaking  and  en* 
terlng  In  the  nighttime  with  the  Intent  to 
commit  rape"— the  same  (rfTense  for  which 
the  accused  was  prosecuted. 

Ctonnsel  for  the  accused  objected  to  the 
testimony  of  tbls  witness  on  the  ground  that 
he  "was  Jointly  Indicted  with  the  accused 
for  attempting  to  commit  the  crime  of  rape; 
that  he  was  an  accomplice,  and,  as  such, 
an  Incompetent  witness." 

It  Is  well  settled  that  the  fact  that  a  wit- 
ness was  an  accomplice  may  affect  his  cred- 
ibility, not  his  competency.  The  Jnry  are 
the  Ju^ea  of  the  weight  to  be  glTen  to  his 
testlmoay.  To  the  bare  question,  te  an 
complice  a  comimtent  wttueas?  we  must  an< 
swer,  "^ea,"  and  that  la  the  only  lane  bvn. 
The  questions  of  corroboratioD  of  testimony, 
failure  to  Instruct,  do  not  arise  here.  If 
they  did  arise,  we  are  not  Inclined  to  thlnfe 
they  would  afford  ground  for  rerersal,  where 
It  does  not  appear  that  there  was  some  prej- 
udice, of  which  the  accused  had  the  right  to 
complain,  growing  out  of  the  failure  to  ol>- 
serve  the  law's  requirement. 

The  defense  Interposed  a  motion  for  a  new 
trial,  after  venUct  bad  been  retmmed,  on 
the  ground  and  for  the  reason  that  the  ac- 
cused were  indicted  for  a  capital  oCTense  on 
Monday,  Seirtember  T,  19(@.  "and  the  said 
Bums  was  compelled  to  plead  on  the  same 
day,  and  the  said  Williams  was  compelled 
to  plead  on  -Wednesday,  the  9tb,  and  go  to 
trial  on  Saturday,  September  12th,  only  atx 
days  after  the  finding  of  the  Indictment, 
and  three  days  after  arraignment 

"That,  if  continuance  had  been  granted. 
•  •  •  movers  would  have  been  able  to 
procure  other  witnesses  to  prove  the  char- 
acter of  the  prosecuting  witness,  and  to 
prove  by  other  witnesses  that  they  had  been 
Invited  to  the  home  of  the  prosecuting  wi^ 
ness,  who  consented  to  the  intercourse." 

The  grounds  set  forth  further  that  the 
only  witnesses  to  the  actual  commission  were 
the  prosecuting  witness,  a  woman  of  about 
45  years  of  age.  who  testified  that  she  was 
raped  by  the  accused,  Boms,  a  boy  of  about 
15  years;  and  the  other  accused,  &  boy  of 
about  20,  testified  that  she  bad  been  raped 
by  the  other  accused,  who  testified  that  at 
the  same  time  she  was  raped  by  Williams, 
about  18  years  of  age.  These  facts  are  only 
charged.  No  proof  was  brought  up  by  bill 
of  exceptions  In  tlielr  support 

The  other  grounds  of  the  motion  have  al- 
ready received  our  attention,  and  hare^  in 
substance,  been  disposed  of. 

No  bill  of  exception  was  taken  to  the  re- 
fosal  of  the  Judge  to  grant  the  new  trlaL 

It  Is  well  settled  by  repeated  decisions  that 
DO  evidence  upon  the  motion  for  new  trial 
can  be  considered  on  appeal  unlesi  brought 
■Up  by  bill  of .  ezccptlfHia.  There  ti  not  a 


pattide  of  evidence  In  any  wbj  going  to 
show  that  the  facts  are  as  alleged  In  the  mo- 
tion for  a  new  trial,  except  that  relating  to 
the  precipitancy  in  bringing  on  the  trial  of 
these  accused,  and  as  to  this  the  only  evi- 
dence consists  of  the  entry  in  the  minutes. 
As  they  are  before  us,  we  have  deemed  it 
proper,  even  without  a  bill  of  exceptions  re- 
served, to  ocamlne  into  the  question  to  the 
extent  possible  with  only  this  evidence  be- 
fore us. 

We  do  vot  gather  from  these  entries  ttiat 
there  waa  undue  haste,  as  alleged  by  the  ac- 
cused. 

The  facts  are  the  court  met  on  the  7th  of 
September.  1903,  and  a  nme  hill"  found, 
which  was  filed  In  open  court.  The  accused 
.was  called  to  plead  to  the  indictment  One 
entered  the  plea  of  not  guilty.  The  other 
asked  tor  a  delay  until  the  Otb.  On  that  day 
he  vraa  called  upon  to  plead,  and  be  did  plead, 
and  entned  the  plea  of  not  guilty.  The 
case  was  then  assigned  to  be  tried  on  the 
12tfa  of  that  month.  On  the  day  the  case 
was  assigned,  no  objection  was  urged. 
When  it  was  called  for  trial  on  the  day  as- 
signed, counsel.  In  their  motion  for  a  con- 
tinuance, alleged  that  they  had  been  recent- 
ly emplojred  to  defend  the  accused,  who 
stood  charged  with  a  crime  punishable  by 
death;  that  one  of  the  counsel  waa  appointed 
by .  the  court  to  defend  accused  Michel 
on  the  day  he  was  arraigned,  and  the  other 
counsel  was  employed  by  the  other  accused 
on  the  day  preceding  the  arraignment;  that 
the  accused  were  in  Jail,  at  some  distance 
from  the  residence  of  counsel;  that  they 
could  not  in  the  short  time  -sulllclently  ac- 
quire knowledge  of  the  facts  to  enable  their 
cUente  safely  to  go  to  trial.  The  court 
overruled  this  motion,  and  no  bill  of  excep- 
tions was  reserved. 

We  have  limited  our  Inquiry  to  ascertain- 
ing whether  the  accused  had  been  prejudic- 
ed by  these  different  dates  stated  In  the 
minutes,  a  copy  of  which  should  have  been 
embodied  In  a  bill  of  exceptions. 

Beyond  the  motion  for  a  continuance, 
counsel  have  made -no  showing  for  a  con- 
tinuance. It  iB  not  made  to  appear  in  the 
manner  required  tliat  a  single  witness  was 
absent,  or  tiiat  the  accused  suffered  prej- 
udice in  any  way  by  the  trial  on  the  day 
before  mentioned.  The  court  will  not  as- 
sume, upon  motion  of  accused,  through  coun- 
sel, that  there  was  not  sufficient  time  given 
to  the  accused  within  which  to  prepare  tor 
their  defense. 

In  the  absence  of  a  certified  statement  in  a 
bill  of  exceptions.  It  is  fair  to  presume  tliat 
the  district  judge  was  aware  of  the  circum- 
stances, and  that  he  did  not  hastily  and  ar- 
bitrarily force  the  accused  to  trial. 

We  have  gone  to  the  full  limit  of  author 
Ity  in  examining  into  the  issues  of  this  case, 
and  found  no  ground  In  law  to.  jiant  thorn 
relief. 

We  haT8  made  a  ftaU  ttatmeot  in  ordar 
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to  bring  out  the  Issues  to  be  decided.  On 
every  point  we  have  not  found  It  poaalble 
to  set  aside  tbe  verdict  and  sentence. 

It  only  remains  for  wt  to  aSBxm  tbe  yer- 
dlct  and  Judgment 

The  law  and  the  evidence  being  with  the 
etat^  the  verdict  and  sentence  are  afUrmed. 


(Ul  La.  uu 

No.  14,129. 

BRIAN  V.  BONVILLAIN  et  a!. 

(Sapreme  Coart  of  Lonisiaaa.   June  21,  1902.) 

BSTOPFEL  BT  DEBD— JOINT  OWNERSHIP— POS- 
SESSION—IMPROVBHBNTS  —  PARTITION  —  AC- 
CEPTANCE OF  SUCCESSION— RIOHXa  OP  A8- 
BIONEB. 

1.  The  priQcipIe  of  estoppel,  as  aanonnced  in 
Brian  v.  BonTillain,  28  Bonth.  261,  52  La.  Ann. 
1794,  Is  reaffirmed. 

2.  Where  one  or  more  Joint  owners  of  real 
estate  have  held  actual  possession  of  tbe  whole 
of  the  same  as  owners  in  good  faith,  under  title 
translative  of  propOTtr,  for  a  number  of  years, 
and  have,  while  Is  such  possMsion,  paid  taxes 
and  made  valuable  permanent  improvements  up- 
on tbe  property,  they  are  entitled  to  continue 
the  sole  actual  possessors  of  the  wfa(rfe  nntil  the 
UQoidation  and  settlement  of  tiie  ri^ts  of  par- 
ties through  a  partition.  McNeely  v.  MeNeety, 
24  South.  888,  SO  La.  Ann.  839. 

On  Rehearing. 
8.  A  tatn  representation  or  concealment  of 
matoial  facts  is  an  essential  element  of  estop- 
pel. 

Where  all  tbe  parties  knew  tbe  facts,  but 
were  mistaken  as  to  the  law,  there  is  no  basis 
for  estoppel  en  pais. 

4.  General  recitals  In  a  written  instrument  do 
not  estop  the  parties  from  disputing  the  state- 
meatB  made  in  them. 

5.  Where  an  heir  has  accepted  a  snccession 
unconditionally,  and  been  put  in  possession  con- 
Jointly  with  his  coheirs,  he  succeeds  to  the  le- 
gal title  of  the  intestate,  and  his  assign  is  en- 
titled in  a  petitory  action  to  be  recognized  as 
owner  of  the  undivided  hiterest  Inherited  and 
sold.    The  question  whether  the  purchaser  ac- 

aiiired  title  subject  to  collations  is  not  raised  by 
le  pleadings,  and  need  not  be  considered. 
(Syllabus  by  tbe  Court.) 

Appeal  from  Twenty-Third  Jadidal  Dis- 
trict Court.  PariBh  of  St  Mary.  Albert 
Campbell  Allen,  Judge. 

Action  by  Alexis  Brian  against  A.  A.  Bon- 
vlllain  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

For  former  opinion,  see  28  Sonth.  261. 

FhUip  H.  MentB  and  D,  Oaffery  ft  Son.  for 
appftllants.  Fwrter,  MllUng,  Godchaux  & 
Banders  and  William  Onllen  Roberts,  for 
app^ee. 

Statement  of  tbe  Case. 

NICHOLLS.  G.  J.  This  case  was  before  ns 
in  1900,  and  was  remanded.  The  pleadings 
and  facts,  as  far  as  tbey  could  be  then  as- 
certained, will  be  found  reported  in  52  la. 
Ann.  1794,  28  South.  261.  Tbe  cause  was  re- 
manded to  have  the  minor  children  of  the 
defendant  made  parties,  so  that  the  lasnes 
raised  should  be  disposed  of  at  one  and  tbe 
same  tlm^  contradictorily  between  all  par- 
ties In  interest  On  the  retnm  of  the  case 


a  tutor  was  appointed  and  qnallfled  to  the 
minors,  who  filed  an  answer  In  their  behalf. 
The  case  was  tried  and  Judgment  rendered 
In  favor  of  the  plaintiff,  and  tbe  defendants 
appealed.  We  were  in  hope  that,  nnder  tbe 
opportunity  afforded  by  the  remanding,  tes- 
timony would  be  Introduced  explanatory  of 
some  matters  which  certainly  called  for  ex- 
planation, bnt  the  record  returns  to  ua  very 
Uttle  different  from  what  It  was  as  it  first 
came  before  ns. 

In  the  first  opinion  we  said:  "Recitals  in 
several  of  the  acts  offered  In  evidence  are 
perplexing  in  character,  particularly  those  In 
the  act  between  Mrs.  Graclenae  Comen,  wid- 
ow of  Edouard  Slgur,  and  her  grandson  J. 
Oscar  SIgur,  tbe  vendor  of  the  plantlff,  and 
those  in  the  act  of  exchange  between  Gra- 
dense  Slgnr,  wife  of  0.  B.  Noveret,  and  J. 
Oscar  Sigur  and  the  children  of  Olara  Signr, 
deceased  wife  of  Q.  Gallery,  who  was  a 
daughter  of  Edouard  Slgnr."  Tbe  act  refer- 
red to  between  Mrs.  Gradeuse  Comen  (Mrs. 
Edouard  Sigur)  and  J.  Oscar  Slgnr  was  an 
act  of  donation  by  Mrs.  Sigur  to  her  grandson 
Oscar  of  one-sixth  of  the  plantation  known 
as  the  "Home  Place."  Tbe  heirs  of  Mrs. 
Gallery  were  parties  to  this  act  The  act 
declares  tliat  "this  donation  is  made  not 
subject  to  any  future  collation  by  said  donee 
as  an  heir  of  said  donor,  but  is  donated  to 
the  said  Oscar  Sigur  for  tbe  purposes  of  tbe 
settlements  this  day  made  among  and  with 
their  heirs  of  said  estate"  (succession  of 
Edouard  Sigur).  The  Ollery  heirs  declare 
that  they  "take  cognizance  of  the  donation 
and  transfer  hereinbefore  made  and  they  do 
ratify  and  confirm  the  same  as  herein  made 
and  donated,  and  that  said  property  shall  not 
hereafter  be  subject  to  any  collation  on  the 
part  of  said  donee  as  heir  of  his  grandmoth- 
er; and  they  hereby  each  for  himself  fuUy 
and  freely  relinquish  and  abandon  to  the 
said  Joseph  O.  Slgnr  all  their  respective 
rights,  claims  and  demands  in  and  to  all 
said  real  property  hereinbefore  donated  by 
them  and  each  of  them,  held  and  owned  as 
heirs  and  legal  representatives  of  the  es- 
tate of  EMouard  Slgnr,  and  recognizing  and 
Warranting  and  guaranteeing  the  title  to  said 
tract  of  land  as  complete,  perfect  and  ir- 
revocable." 

Tbe  only  portion  of  the  morturfa  proceed- 
ings in  the  matter  of  the  succession  of  Ed- 
ouard Sigur,  or  connected  therewith,  in  the 
record,  is  the  Inventory  taken  in  the  succes- 
sion, and  this  act  of  donation.  We  are  not 
Informed  what  the  settlements  were  which 
are  referred  to  in  the  act  of  donation  as 
those  "that  day  made  between  the  donor 
and  the  heirs  of  Edouard  Sigur  and  the  heirs 
themselves  Inter  se,"  which  settlemento  seem 
to  have  brought  about,  or  at  least  to  have 
influenced  the  mother  in  making,  the  do- 
nation to  Oscar  Sigur,  and  making  it  free 
from  collation.  The  purpose  and  scope  of 
tile  rellnqnlahment  by  the  Gallery  faeira  **ol 
all  their  r^hts,  claims,  imd  demands**  Is  not 
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explained.  What  dlBposltion  between  these 
parties  was  made  of  the  Ulchland  Planta- 
tion does  not  appear.  We  do  not  nnderatand 
how  or  why  the  Gallery  heirs  and  Oscar 
Slgur  obtained  as  large  an  Interest  in  that 
plantation  as  they  seem  later  to  have  had 
In  It;  nor  do  we  understand  why.  In  the 
act  of  exchange  made  by  Mrs.  Noveret  of  a 
sixth  Interest  In  the  Kichland  Plantation  for 
a  third  interest  In  the  Home  Plantation, 
Mrs.  Noveret  conveyed  any  portion  of  her 
said  Interest  in  the  BIchland  Place  to  the 
Callerys.  We  can  only  .deal  with  the  rights 
of  parties  as  we  have  knowledge  of  the  sit- 
uation from  the  record.  If  the  defendants 
cannot  explain  how  It  Is  that  Oscar  SIgar  ap- 
pears to  have,  if  be  does  not  really  have,  an 
Interest  of  one-ninth  In  the  Home  FlantaUoo, 
we  ourselves  are  unable  to  explain  it  We 
understand  the  defendant  on  the  first  trial 
to  concede  that  Oscar  Slgur  had  In  fact  a 
ninth  Interest  in  the  Home  Plantation  at 
the  time  of  his  sale  of  the  plantation,  but 
that  he  had  estopped  himself  from  claiming 
that  interest  by  reason  of  his  participation  in 
the  settiements  made  In  the  Succession  of 
Mrs.  Edouard  Sigur,  and  the  various  acts  of 
transfer  connected  therewith.  Most  of  the 
evidence  taken  in  the  district  court  upon  the 
return  of  the  same  was  to  establish  that  Os- 
car Slgur  was  fully  advised  of  every  step 
taken  at  that  time,  and  that  everything  he 
did  at  that  time  was  vrlth  full  knowledge. 
Oscar  Slgur  himself  testified  that  If  any  act 
on  his  part  liad  the  effect  or  might  have  the 
effect  of  compromising  his  rights,  it  was  done 
In  error  of  fact.  If  the  view  of  the  legal 
situation  which  we  took  on  the  first  trial  of 
estoppel,  as  affecting  third  parties.  Innocent 
purchasers  without  notice,  was  a  correct  one. 
It  would  matter  llttie  whether  we  erred  In 
making  the  statement  we  did  In  the  original 
opinion,  tbat,  although  Oscar  Slgur  was  In 
and  about  the  premises  at  the  time  of  the  ex- 
ecution of  the  different  acts  then  passed  be- 
tween different  parties,  his  attention  was 
not  particularly  directed  to  any  of  them,  for 
it  would  only  be  upon  the  hypothesis  that 
the  estoppel  extended  beyond  Sigur  and  to 
the  plaintiff  that  he  would  be  concerned  In 
that  particular  question.  As  we  bold  title 
of  the  defendant  A.  A.  BonvlIIaIn  to  be  good 
and  complete  wlthoiit  invoUng  estoppel, 
tbe  only  parties  In  raising  and  maintaining 
tbat  Issue  are  the  minors  holding  title  un- 
der the  donation  from  their  grandmother 
Mrs.  Noveret  to  tbelr  mother,  the  first  wife 
of  fbe  defendant  BonvIUaln.  As  tbe  minors 
were  not  legally  parties  to  this  suit  after  its 
return  to  the  district  court,  nothing  hereto- 
fore said  affects  them.  The  matter  before 
us  is  an  original  one.  This  court  in  really 
decided  no  issue  at  the  first  bearing.  It  an- 
nounced certain  conclusions  of  fact  drawn 
from  the  evidence,  tbe  correctness  of  which 
are  not  disputed,  but  conceded,  but  having 
discovered  of  Itself  at  the  last  moment  that 
tbe-  minors,  the  real  parties  in  Interest,  were 


not  before  the  court,  It  remanded  the  cause 
to  be  further  proceeded  with.  What  was  said 
at  that  time  as  to  estoppel  was  not  called  for, 
and,  for  the  purposes  of  this  case,  must  be 
considered  not  written. 

The  counsel  for  the  defendants  say  In  their 
brief  that  they  Submit  that  in  tbe  argument 
of  the  case  In  1900  it  was  contended  by  the 
counsel  for  the  defendants,  and,  as  they 
thought,  with  good  reason,  that  the  transfer 
from  Oscar  Slgur  to  tbe  plaintiff,  Brian,  was 
an  aleatory  contract;  that  in  this  court's 
opinion  no  mention  was  made  of  that  argu- 
ment, or  of  the  facts  on  which  It  was  pred- 
icated. That  Is  true,  for  the  reason  it  was 
thought,  from  what  was  said  in  the  argu- 
ment, tbat  It  was  conceded  as  a  fact  Oscar 
Slgur  still  held  a  ninth  interest  in  the  Home 
Place  unless  he  had  forfeited  It  by  estoppel. 
We  shall  direct  our  attention  first  to  what 
the  contract  between  tiie  ^alntUt  and  Oscar 
Sigur  was. 

The  contract  was  one  of  exchange.  In  the 
act  Oscar  Slgur  declared  tbat  he  did  thereby 
grant,  bargain,  sell,  assign,  convey,  set  over, 
and  deliver  into,  and  give  in  exchange  unto, 
Alexis  Brian,  all  his  right;  title,  interest,  and 
claim  and  demand  in  and  to  all  the  Immova* 
ble  property  owned  by  Hermogene  Slgur, 
his  father,  Bdouard  Slgur,  his  grandfather, 
and  Mrs.  Gradeuse  Comen,  his  grandmoth- 
er, at  the  time  of  their  respective  deaths; 
he  being  the  son  of  Hermogene  Slgur,  and 
the  grandson  of  Edouard  Slgur,  and  his  wife 
and  the  said  Oscar  Sigur  inheriting  from 
them.  "And  the  said  Oscar  Slgur  hereby 
specially  transfers  all  the  right,  Utie,  interest, 
and  claim  which  he  has  In  and  to  the  follow- 
lug  described  real  estate,  situated  in  the 
parish  of  St  Mary,  on  the  Cypremort  Bayou, 
and  described  as  [here  follows  a  description 
of  certain  specified  real  estate];  also  all  his 
right,  titie.  Interest  claim,  and  demand  In 
and  to  that  certain  tract  of  land  known 
as  the  "Home  Place,'  and  described  In  the 
Inventory  of  the  succession  of  Edouard  Slgur 
as  that  certain  sugar  plantation  lying  and 
being  situated  [here  follows  a  description 
of  tbe  Home  Place],  •  •  •  game  being 
community  property  between  Edouard  Slgur 
and  bis  wife,  Gradeuse  Gbmen;  also  a  tract 
of  swamp  land  situated  southeast  [describ- 
ing this  tract],  and  also  a  tract  of  swamp 
land  situated  [describing  this  tract]; ,  *  *  * 
the  last  above  mentioned  tracts  of  swamp 
land  and  the  plantation  described  as  the 
Home  Place  being  the  pn^rty  of  E)douard 
Slgur  and  his  wife,  Mrs.  Gradeuse  Slgur, 
and  the  said  Mrs.  Slgur  owning  an  undivided 
third  therein  at  her  death,  and  vendor  [Os- 
car Sigur]  being  one  of  her  three  heirs,  and 
entiUed  to  one-third  of  her  estate,  being  so 
decreed  by  judgment  of  the  honorable  17th 
Judicial  District  Court  said  vendor  trans- 
fers, for  the  consideration  hereinafter  set 
forth,  bis  entire  Interest  In  all  of  the  above- 
entitled  lands,  together  with  all  the  fruits 
and  revenues  thereon.  Tbe  full  Intent  and 


Digitized  by 


Google 


834 


86  BOTTTHEBN  BEPOBTBB. 


meaning  of  thli  transfer  and  exchange  1b 
that  the  lald  Oscar  Sigor  transfers  to  the 
said  Alexis  Brian  all  the  right,  title.  Interest, 
claim,  and  demand  which  he  now  has  In  any 
lands  situated  In  or  near  Cypremort  Prairie, 
parish  of  St  Mary,  whether  same  was  ac- 
qolred  by  donation.  Inheritance,  exchange^  or 
pnrchase,  it  matters  not  whether  same  is 
particularly  described  herein,  together  with 
all  the  fruits  and  reTenoes  dae  thereon.  To 
have  and  to  hold  the  abOTV^lescrlbed  prop- 
erty nnto  the  said  Alexis  Brian,  his  heirs 
and  assigns,  in  fall  property,  free  forever 
from  any  lien,  mortgage,  or  encnmbrance 
whatever,  with  fall  and  general  warranty, 
and  with  fall  snbrogation  to  all  the  rights  of 
warranty  or  other  r^ti  at  held  thereiii  by 
said  vendor."  Brian  declared  that  be  ac- 
cepted ttds  transfer,  and  "in  eonsMentloii 
of  tbe  tranafw  to  him  of  the  Interest  of  the 
said  Oscar  Signr  In  the  above-described  prop- 
erty, and  of  whatever  interest  the  said  0»< 
car  Signr  may  now  have  in  the  snccesefon 
(tf  his  father,  grandfatiier,  and  grandmother, 
as  her^  aet  forth,  he  does  give  In  con- 
sideration thereof  one  hundred  dollars  cadi, 
and  baisaln,  sdl,  set  over,  and-  deliver  and 
give  In  ttccbange  lils  one  nndli^ed  flfth 
Interest  fta  the  firilowlng  deaolbea  property 
[here  fttllows  the  desertption  of  tbe  land 
given  In  otcbange]." 

This  act  of  exchange  was  executed  on  the 
IStfa  of  August,  1888. 

The  jodgment  of  court  to  whitih  alladon 
Is  made  In  this  aet  was  a  decree  of  tbe  dis- 
trict court  for  tbe  psriib  of  SL  Mary,  dated 
on  the  18tb  of  July,  18M. 

It  read  as  follows: 

Succession  of  Mra.  Oradeuse  Comen, 
'Widow  of  Edouard  Slgur.  Both  Deceased. 

'TaHab  of  St  Mary,  17tb  Judicial  DIstriet 

Court 

•^o.  2,74ft. 
"Judgment  Putting  Bebrs  In  Possesaion. 

•Tlie  application  of  tbe  persons  named 
ber^  to  be  recognised  as  the  sole  beira  of 
Mrs.  Oradeose  Slgur  (nte  Comen),  deceas* 
ed,  lately  residing  In  tbe  parish  of  St  Mary, 
and  who  was  tbe  surviving  widow  of  Bdon- 
ard  Slgur,  deceased,  and  to  be  put  In  pos- 
session of  her  wtlre  eatatSh  having  been 
duly  fixed  for  Jiearlng,  and  at  said  luaring 
tlM  law  and  Hie  evidence  being  in  favor  of 
the  said  applicants,  and  tbe  deceased  being 
shown  to  have  died  intestate. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  fMlowIng  named  persons  be, 
and  they  axe  hereby,  recognized  as  the  sole 
heirs  of  tbe  said  deceased,  and  as  bearing 
the  r^tionship  to  her  which  is  herein  stat- 
ed: Mrs.  Gndeuse  Slgur,  a  daughter  of  said 
deceased,  and  who  is  the  widow  of  Charlra 
BL  Noveret  being  the  heir  of  one-third  the 
succession;  J.  Oscar  Signr,  a  grandson  of 
said  deceased,  and  who  la  the  sole  issue  of 
tiie  marriage  of  Hermogene  Slgur,  a  son  of 


eaid  deceased,  (now  also  deed)  with  Louise 
EL  Decnlr,  and  who  Is  entitled  to  one-third 
of  the  said  estate;  Mrs.  Bertha  B.  Callety, 
wife  of  Dr.  George  P.  Mlnvlelle,  L.  Smile 
Callery,  Joseph  SI.  Callery,  Charles  Hermo- 
gene Gallery,  and  John  A.  Callety:  these 
five  persons  being  the  grandchildren  of  the 
said  deceased,  and  being  the  sole  Issue  of  the 
marriage  of  Clara  Slgur,  now  deceased,  with 
GuHtave  Oallwy,  now  surviving,  these  five 
being  entttted  to  one-third  of  the  said  es- 
tate. 

"And  it  Is  further  ordered,  adjudged,  and 
decreed  that  tbe  aforesaid  persons  be^  and 
they  an  hereby,  declared  entitled  to  tbe  pos- 
session of  the  said  estate,  in  its  entirety,  in 
tiie  proportion  above  named  to  each,  of  what- 
ever the  said  estoto  may  cooalst 

*'Done,  read,  and  signed  in  Ghemben  at 
Franklin,  Loultfana,  this  IStb  day  of  July, 
one  thousand  eight  hundred  and  nine^fonr 
(1894).         [Signed]  A.  a  Allen, 

"Judge  17tb  Judicial  District  Court** 

**FUed  In  evidence  December  IZ/HO. 

"[Signed]  Ed  Thorp, 

T)y.  Clerk." 

This  Judgment  does  not  seem  to  have  been 
recorded.  The  application  on  wbteh  it  was 
based  Is  not  In  the  record,  nor  Is  any  other 
portion  of  the  mortuary  proceedings.  We  do 
not  know  of  what  pn^rty  tbe  succession  e< 
Mrs.  Edouard  Slgur  conrfsted.  As  far  as  we 
can  ascertain,  all  that  she  left  was  her  un- 
divided Interest  of  one^tUrd  to  ibe  Home 
Plantation,  and  tbe  crop  thereon,  tielonglng 
to  the  partnership  of  Noveret  ft  Slgur,  In 
which  she  was  one  of  the  partners.  This 
crop  was  partitioned  between  all  tiie  parties 
to  interest  on  the  14tb  May,  1804. 

On  that  same  day  Mrs.  Noveret,  one  of  the 
three  children  of  Mrs.  Kdonard  Slgur,  pur- 
dtosed  by  authentle  act  from  tbe  children  of 
Olara  Signr,  a  predeceased  dsugbter  of  Mis, 
Edouard  Slgur,  who  bad  married  Gnstave 
OaUery,  "tbe  one  undivided  third  of  that  cer> 
tato  tract  of  land  known  as  the  *Home  Plan- 
tation,* formerly  ttie  property  and  residence 
of  their  grandmother  and  grandtather  Bd- 
ouard  Signr  and  Us  wife,  both  now  deceased, 
lying  and  situated  [hen  Allows  a  descrip- 
tion of  Uie  Borne  Place,  the  hindt  being 
Identically  the  same  as  an  described  in  an 
act  of  donation  by  Mrs.  Oiadeuse  Slgur,  nte 
Oradeuse  Oomen,  wife  ot  Edouard  Slgur, 
passed  before  B.  Shepherd,  notary  public  in 
this  parish,  on  the  27tb  of  December.  1884^ 
and  in  an  act  of  sale  by  J.  O.  Si^r  to  lbs. 
Graetense  Slgur,  wife  of  Oharles  B.  Noveret 
passed  befon  the  same  notary  on  the  same 
day]."  Tbe  prtee  of  this  sale  by  the  Cal- 
lerys  was  912,812.  Oscar  Slgur  was  one  of 
the  witnesses  to  this  act  On  the  same  day, 
14th  May,  1894,  Mrs.  Noveret  sold  to  her  eon- 
in-law  A.  A.  BonvUlaIn,  one  of  the  defend- 
ants In  this  suit,  as  described  in  the  act  of 
sale,  "the  undivided  one-half  of  a  certain 
sugar  plantation  known  as  the  *B<m>e  Plaooi* 
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fonoerlr  the  property  uul  EMidence  of  Bd- 
onard  Slgnr  and  his  wife,  both  now  dfr* 
Maaed,  iTlng  and  bein^'  (here  follows  a  da- 
Bcrlptioii  of  the  plantation  as  waa  given  in 
the  sale  of  the  Gallerys  to  Mrs.  Noreret,  with 
the  added  words,  "being  also  the  identical 
property,  the  undivided  ono-thlid  of  whldi 
was  this  da7  sold  bj  L.  Bmile  Oalterr.  3<h 
eeph  E.  CaUety.  Obarles  Hermogene,  Jolm 
A.  Calleiy,  and  Mrs.  Bertha  R.  Mlnvlelle  to 
Mrs.  Graclense  Slgnr,  wife  of  Oharles  B.  Nor- 
eret. by  act  passed  before  Charles  A.  O'Neill, 
notary  public").  The  price  of  the  property 
was  $19,000.  On  the  same  day,  Uay  14. 
18&4,  Mrs.  Novelet  donated  to  her  daughter 
Blmlre,  the  wife  of  tfa?  defendant  A.  A.  Bon* 
villain,  as  described  in  the  act  -of  donation, 
"the  undivided  half  of  the  following  describ- 
ed property,  to  wit.  that  certain  tract  of  land 
or  sugar  plantation  known  as  the  'Home 
Plantation.*  formerly  the  property  and  resi- 
dence of  Edouard  Slgnr  and  hla  wife,  both 
now  deceased,  lying  and  being  [here  follows 
the  description  of  the  property  as  described 
in  the  act  of  sale  from  Mrs.  Noveret  to  Bon- 
villain  of  the  other  undivided  half]."  The 
property  donated  was  estimated  at  $19,000, 
and  the  donation  was  made  mhject  to  col- 
lation by  the  donee. 

On  the  same  day,  May  14,  IS&i,  a  paper 
headed,  "Agreement  and  Settlement  between 
the  Heirs  of  Mrs.  Graclense  Gornen,  Deceas- 
ed, Widow  of  Edouard  Sigur.  Deceased,"  was 
signed  by  the  Callezya,  J.  0.  Sigur.  and  Mis. 
Noveret 

This  act  was  acknowledged  the  same  day 
before  O'Neill,  notary. 

As  the  parties  attach  special  Importance 
to  this  act,  it  is  copied  ia  full: 

"State  of  Louisiana,  Parish  of  St  Mary. 
*' Agreement  and  Settlement  by  and  between 

the  Heirs  of  Mrs.  Gracleuse  Comen,  Dec'd, 

Widow  of  Edouard  Sigur.  Deceased. 

"Be  it  known  that  the  following  persoas, 
who  are  the  sole  heirs  of  Mrs.  Oracieuse 
Comen.  who  lately  died  in  the  parish  of  St 
Mary,  and  who  was  the  widow  of  Edouard 
Slgnr,  who  died  in  1884  in  said  parish,  viz., 
Mrs.  Graclense  Slgar,  wife  of  Obarles  E. 
Noveret,  residing  in  the  parish  of  St  Mary, 
a  daughter  of  said  deceased,  said  appearer 
being  herein  authorized  and  assisted  by  her 
said  huslund;  Mrs.  Bertlia  R.  Callery,  wife 
of  George  P.  .MInvielle,  residing  In  the  par- 
ish of  Ibnla.  herein  aided  and  authorized  by 
her  said  husband;  L.  EmUe  Gallery,  Joseph 
S.  Gallery,  Charles  Hermogene  Gallery,  and 
John  A.  Callery,  residing  in  the  parish  of  £t 
Mary;  these  being  granchildren  of  the  de- 
ceased, and  J.  Oscar  Sigur,  residing  In  the 
parish  of  St.  Mary,  the  grandson  of  said  de- 
ceased, have  made  and  entered  into  the  fol- 
lovrlng  agreement  for  the  purpote  of  aet- 
lUng  and  adjustina  their  intervtU  m  (Ae  ea- 
■tQte  of  the  »aid  ilra.  Cfraoietua  Cornen,  d«- 
oeoMd,  »idow,  w  atated: 

"Sold,  parties  ac«pt  her,  succession  as  evi- 


denced by  the  sale  this  day  pasped  by  the 
said  Mrs.  Bertha  R.  Mlnvleile,  and  her  said 
brothers,  to  Mrs.  Gracieuse  Noveret  befortt 
Charles  A.  O'Neill,  a  notary  pahUc^  In  and 
for  the  parish  of  St  Mary. 

"Thev  deOare  that  aaid  aale  diapoaea  of  aU 
iha  fwU  prop«rtp  of  aaU  deoaaaed,  and  where- 
as there  was  a  planting  partnership  existing 
between  said  deceased  and  her  daughter. 
Mrs.  Graclense  Noveret  which  ended  with 
the  death  of  Mrs.  Gradeose  Sigur,  aaid  de- 
ceased widow.  They  declare  that  the  afore- 
said sale  which  embraced  the  growing  crop 
on  the  Home  Plantation  disposed  to  their 
satisfaction  of  that  asset  of  said  firm,  and 
there  being  on  hand  the  snm.of  dollars, 
the  property  of  said  Arm,  said  parties  declare 
that  they  have  received  the  following  sums 
from  Charles  B.  Noveret  who  was  the  agent 
and  manager  of  the  affairs  of  said  firm;  Mrs. 
Gracleuse  Noveret  has  received  the  sum  of 
two  thousand  two  hundred  and  sixty-two 
■Vioo  dollars  ($2,262.60);  Mrs.  Bertha  MUi- 
vlelle,  L.  Emlle  Gallery,  Joseph  B.  Callery, 
Charles  Hermogene  Callery,  Jotm  A.  Callery, 
have  received  the  sum  of  two  thousand  two 
hundred  and  sixty-two  »Vioo  dollars  ($2,- 
262.50),  Joseph  Oscar  Slgnr  has  received  the 
sum  of  two  thousand  two  hundred  and  sixty- 
two  »o/]oo  dollars  ($2,2624(0);  which  said 
last  sums  so  received  exhaust  the  cash  assets 
of  said  firm;  and  the  said  parties  declare 
that  the  aaid  paymenta  to  made  to  ihem.  are 
a  complete  aettlement  of  the  affaira  of  aaid 
firm;  and  they  exonerate  said  agent  Charles 
E.  Noveret,  from  any  and  all  future  demands 
by  reason  of  said  partnership. 

"Said  J.  Oscar  E.  Sigur  also  declares  that 
he  has  received  from  Mrs.  Gracleuse  Noveret 
the  sum  of  one  hundred  and  fifty  dollars 
($150)  being  m  full  aettlement  of  hia  inier- 
eat  in  the  fimUture  t»  the  4wMina  on  the 
Home  Plantation,  and  that  be  has  now  no 
further  demanda  agaiaat  ant/  of  the  afore- 
aaid  partiea,  on  account  of  his  being  an  heir 
of  said  deceased. 

"And  said  parties  further  declare  that  by 
reason  of  further  paymenta  made  thia  day, 
tohich  are  aatiafaotory  to  them,  sold  Mrs. 
Graclense  Noveret  became  the  aole  oipner  of 
aU  the  furniture  and  movablea  in  tAe  dteeU- 
ing  on  aaid  Some  Plantation. 

"Said  partiea  therefore  acquit  each  other 
mutually  and  fully  of  aU  demanda  they  may 
have  againat  each  other  by  reason  of  their 
being  coheirs  of  said  deceased. 

"It  is  agreed  that  the  small  pieces  of  land 
acquired  by  the  firm  of  Noveret  and  Sigur  at 
the  sherilTB  sale  In  the  suit  of  Bodenlielmer 
&  Bro.  vs.  Christopher  Toussalnt  Is  an  asset 
of  said  firm,  %  belonging  to  Mrs.  Gracleuse 
Noveret.  and  %  to  Mrs.  B.  R,  Mlnvleile,  and 
the  said  Gallerys,  and  the  latter  agree  to 
convey  said  ^  to  Mrs,  Gracleuse  Noveret 
without  further  consideration  than  they  have 
already  received. 

"[Original  signed]  L.  B.  Callery.  B.  j'. 
CaUery.  J.  A.  Gallery.  B.  B.  MlnvleUe.  I 
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autborlze  1117  wife.  Geo.  P.  MlnvleUe.  J. 
O.  Slgur.  O.  H.  Gallery.  Gracleuse  Noreret 
I  autborlze  my  wife.  O.  E.  Noveret 

"Witnesses:  PblUp  H.  Ments,  A.  A.  Bon- 
Tillaln." 

These  Tarious  acts,  of  which  we  have 
Italicized  certain  portions,  were  followed  by 
the  Jodgment  of  the  district  court  of  St 
Mary,  rendered  on  the  13th  day  of  Jnly. 
1894  (already  copied),  placing  the  hehs  of 
Mrs.  Odonard  Slgnr  In  possession. 

An  attempt  was  made  by  the  defendants  to 
explain  the  circumstances  nnd»  which  this 
decree  was  rendered,  bat  the  evidence  was, 
on  ptaintUTs  objections,  excluded. 

The  reason  assigned  by  counsel  for  the 
taking  of  this  action  was  that  there  still 
remained  in  the  soccesslon,  after  the  settle- 
ment which  had  been  made  between  the 
heirs,  a  claim  due  to  It  by  the  United  States 
government  for  bounty  on  the  crop,  and  the 
government  officials  required  Judicial  evi- 
dence of  the  heirship  of  the  parties  to  whom 
payment  of  the  same  should  be  made. 

Opinion. 

Defendants*  counsel  insist:  That  the  sale 
made  by  Oscar  Sigur  to  the  plaintiff,  Brian, 
was  not  the  ordinary  sale  of  specific  property. 
That  it  was  a  mere  quitclaim  and  transfer 
by  bim  of  his  rights  as  an  heir  of  his  par- 
ents and  grandparents.  That  such  a  con- 
tract was  aleatory,  and  transferred  no  more 
than  the  vendor  had,  and  the  question  of 
registration  did  not  figure  In  the  case;  the 
grantee  taking  the  title  of  the  grantor  with 
all  Its  modifications,  equities,  and  estoppels. 
That  plaintiff  bought  a  mere  hope,  as  the  con- 
tract was  aleatory.  That  It  was  simply  the 
purchase  of  an  ii^eritance.  That,  even  had 
the  sale  been  of  a  ^eclfic  piece  of  property, 
the  title  would  have  been  hampered  by  all 
the  estoppels  resulting  from  the  acts  of 
Slgur,  but  plaintiff  really  undertook  to  ac- 
quire a  thing  entirely  different  from  an  un- 
divided Interest  in  the  Home  Place.  He  bad 
Slgur  transfer  to  him  evry  particle  of  his 
Inheritance  from  his  parents  and  grandpar- 
ents, of  whatever  It  might  consist  This  was 
the  sale  of  a  hope  of  an  interest  In  an  estate 
or  succession— an  Inheritance.  The  contract 
was  aleatory,  and  v^ted  In  the  vendee  no 
better  title  than  the  vendor  had.  That  upon 
this  question  of  a  sale  by  an  heir,  and  what 
passes  by  such  sale,  the  sale  from  Oscar  Slgur 
to  the  plaintiff,  Brian,  must  be  distinguished 
from  that  of  the  children  of  Mrs.  Clara  Gal- 
lery to  Mrs.  Noveret  and  the  sale  of  Mrs. 
Noveret  to  Bonvlllain,  and  the  donation  of 
Mrs.  Noveret  to  her  daughter  Elmlre,  the 
wife  of  Bonvlllain.  That  these  parties  did 
not  sell  or  give  in  their  quality  as  heirs,  nor 
did  they  transfer  an;  of  their  rights  as  heirs. 
They  sold  a  specific  thing— the  undivided 
one-tliird  of  a  described  piece  of  land— and 
the  purchasers  and  donees  could  claim  noth- 
ing but  that  particular  object  That  tbey 


could  pretend  to  no  right  that  the  vendors 
or  donors  had  In  their  quality  as  heirs.  That 
the  sale  of  Oscar  Slgur  to  Brian  was  some- 
thing quite  different  Under  the  terms  of 
that  act  whatever  rights  Oscar  Slgur  could 
set  up  to  the  succession  of  his  parents  and 
grandparents  by  reason  of  his  being  their 
heir  passed  to  Brian,  and  he  could  now  set 
them  up.  That  Oscar  Sigur,  save  In  name. 
Is  no  loiter  their  coheir.  Ail  the  avails  of 
his  heirship  have  been  transferred  to  Brian. 
Counsel  contend  that,  as  Slgur  transferred  to 
Brian  the  Interest  which  he  held  as  heir,  the 
latter  took,  and  could  only  take,  what  Oscar 
Sigur  himself  could  take;  that  he  had  no  fixed 
ownership  In  any  specific  piece  of  proper^* 
or  a  fixed  Joint  ownership  of  one-third  in 
the  whole  of  the  property  of  the  succession, 
but  only  the  right  to  take  out  of  the  prop- 
erty, in  a  partition  of  the  same  among  the 
same,  either  moneys,  values,  or  property 
equal  to  one-third;  that  If  he  had  or  should 
have  received  moneys  equal  to  one-third  of 
the  value  of  the  succession,  either  before  his 
grandmother  died  or  afterwards,  he  never 
did  have  a  Joint  ownership  or  Joint  interest 
In  the  real  estate;  that  the  various  acts  of 
the  14tb  of  May  were  a  complete  extrajudi- 
cial partition  and  settlement  between  the 
heirs  of  Mrs.  Sigur,  and  receipts  given  and 
Interchanged  that  day  were  not  necessary 
to  he  recorded;  that  Oscar  Sigur*s  admisslofi 
of  complete  receipt  and  settlement  closed 
out  his  Interest  as  an  heir  without  the  neces- 
sity of  registration,  and  he  could  thereafter 
sell  and  convey  no  rights  In  any  specific 
property  to  a  third  person;  that  the  most 
that  Oscar  Slgur  could  do  after  he  had  made 
the  admissions  referred  to,  and  had  come 
under  the  estoppels  claimed,  would  be  to 
institute  a  suit  to  set  aside  the  partition,  as 
made  In  error,  and  have  a  new  partitUm 
made;  and  that  this  was  the  only  right  he 
could  confer  to  a  third  person.  Beferrlng  to 
the  question  of  estoppel,  and  the  necessity 
of  there  being  some  evidence  upon  the  record, 
80  far  as  third  parties  w«re  concerned,  oC 
the  facts  from  which  the  estoppel  wonld  be 
made  to  flow,  counsel  Insists  that  estoppel 
results  from  acts,  and  acts  cannot  be  placed 
of  record;  and  he  Instances  as  a  case  whm 
latent  equities  are  permitted  by  law  to 
operate,  without  registry,  to  the  prejudice 
of  a  third  person,  one  where  a  vendor  trans- 
fers real  estate  to  which  a  third  person  had 
acquired  title  by  the  prescription  of  10  years, 
or  by  that  of  80.  They  say  that  In  such 
cases  prescription  runs  without  registry^  and 
properties  are  lost  vrttbout  registry. 

The  plaintiff  urges  as  a  matter  of  counter 
estoppel  the  action  of  the  heirs  of  Mrs. 
Edouard  Slgur  In  having  had  themselves  rec- 
ognized and  placed  In  possession  as  belrs  of 
Mrs.  Bdonard  Slgor  in  certain  proportions 
of  her  succession  long  after  the  alleged  final 
partition  among  those  heirs,  and  long  after 
the  occurrences  on  which  defendants  base 
th^  own  plea  of  estoppel.  He  oontenda  ibmt 
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after  taking  tUt  step  they  were  In  no  posi- 
tion to  aBsert  ttuit  OBcar  SSgax  bad  no  rl^ts, 
or  that  they  had  been  then  settled  or  dli- 
posed  of.  In  deaUng  wltb  this  matter,  it 
appears,  as  we  have  said,  that  tbe  raily 
real  estate  owned  by  Sfei  Slgar  at  her  death 
was  an  undivided  one-tiilrd  Inter^t  In  the 
Home  Plantation,  <m  wtaldi  there  was  a 
growing  crop  belonging  to  the  partnoshlp 
between  herself  and  Ur.  or  ICn.  Noveiett 
that  the  saccession  owed  no  debte;  that  It 
had  never  been  placed  nndw  administration; 
that  no  separation  of  patrimony  bad  been 
affiled  tor;  that  the  titnation  was  .poch  as 
to  ca.H  for  no  adjustment  of  rights,  if  way 
of  collation  or  otherwise,  between  tbe  belra. 
If  at  the  time  of  the  alleged  final  settle- 
ment and  partition .  between  the  taedrs  on 
Hay  14,  1894>  Oscar  Blgnr  had.  In  point  of 
fact,  received  any  money  from  the  succes- 
sion of  bis  grandmother  which  would  hare 
lessened  any  Interest  which  he  might  hare 
bad  at  tbat  time  In  the  succession  or  in  the 
ownership  of  the  Bxme  Plantation,  that  fact 
does  not  appear  by  tbe  evidence,  and  is  only 
sought  to  be  arrived  at  by  the  admlsslonB  of 
Oscar  Signr  In  the  act  between  the  heirs, 
which  defendants  rely  on,  that  by  tbe  sale 
oC  the  Callerys  to  Mrs.  Noveret  all  the  real 
estate  of  tbe  succession  of  bis  grandmotha 
had  been  disposed  of,  and  be  had  no  further 
claims  against  his  cohebv.  Tbe  language  of 
the  receipt  is  peculiar.  He  Is  made  to  de- 
clare that  be  has  received  from  Mrs.  Gra- 
dense  Noveret  the  sum  of  flSO,  bdng  In  fuU 
settlement  of  his  Interest  in  the  funiltnre  in 
the  dwelling  on  tbe  Home  Plantation,  and 
that  be  has  no  further  demands  against  any 
of  tbe  aforesaid  parties  on  account  of  his 
being  an  heir  of  said  deceased,  and  said 
parties  further  declare  that  by  reason  of  fur* 
tber  payments  made  this  day,  which  are 
satiBf actory  to  them,  said  Mrs.  Gradeuse 
Noveret  became  tbe  sole  owner  of  all  the 
furniture  and  movables  In  the  dwdllng  on 
said  Home  Plantation. 

**Sald  parties  thowfore  acqulf  each  other 
mutually  of  illl  demands  they  may  have 
against  each  otber  by  reason  <tf  their  being 
coheirs  of  said  deceased." 

Oscar  Slgur  entered  into  no  contractual  re- 
lations on  this  occasion  with  his  coheirs. 
He  acquired  nothing  from  them,  nor  did  they 
acquire  anything  from  blm.  He  dmply  re- 
ceived some  money  coming  to  him  from  the 
BDCcesslon  itself,  and  gave  acquittance  for 
tbe  same.  He  testlfled  that  any  admission 
tending  to  show  tbe  contrary  was  made  In 
earn,  and  there  was  no  attempt  to  show  tbe 
contrary  and  controvert  bis  testimony.  He 
certainly,  so  ftir  as  the  record  discloses,  made 
no  transfer  of  property  to  any  of  bis  coheirs. 
Their  interests  in  tbe  plantation  were  never 
enlarged  by  any  conveyance  from  him.  The 
on  the  Home  Plantation  Is  shown  to 
liave  been  divided  between  the  heirs  of  Mrs. 
Efdonard  EUgnr,  each  of  the  coheirs  getting 
his  or  bar  legal  share  of  that  particular  as- 


set (Civ.  Code,  art  1295).  but  Uiera  Is  notb> 
ing  to  show  any  partition  of  the  Sxaa«  Plan- 
tation among  the  coheirs.  All  that  tbe  rec- 
ord shows  in  respect  to  that  propwty  Is  a 
transfer  by  sale  by  the  Callerys  (bcdrs  by 
r^resentatlon  of  Clara  Slgur,  a  predeoesaed 
daughter  of  Mrs.  Bdouard  Slgor),  who  beld 
an  interest  of  five  undivided  dghtemths  In 
the  idantatlon  of  Mrs,  Noveret,  a  coheir  of 
one-third  of  tbe  plantation,  and  a  subsequent 
dlqiosal  of  the  entire  plantation  by  Mrs.  Nov- 
eret to  her  son-btlaw  Bonvillaln,  and  to  her 
daughter  XElmlre,  wife  of  Bonvlllain,  an  tm- 
divlded  half  to  BonvlUaln  by  act  of  sale,  and 
an  undivided  half  to  his  wife  by  an  act  of 
donation.  The  ownoshlp  of  the  entire  undi- 
vided third  of  the  Home  Plantation,  which 
bel<Higed  to  Mrs.  Edonard  Slgur  at  tbe  time 
of  her  deatb,  devolved  upon  her  heirs,  one- 
third  of  that  IMrd  to  her  dat^ter  Oraclensa 
(Mrs.  Noveret),  one-third  of  that  thted  to  the 
representatives  of  her  predeceased  daughter 
Clara  (Mrs.  Callery),  and  one-third  of  tliat 
third  to  Oscar  Blgnr,  the  rei^eseutatlve  of  her 
inedeceased  son  Hermogene. 

In  the  sale  of  tbe  one  half  of  the  planta- 
tion and  the  donation  of  the  otber  half  to 
her  daughter  Elmlre,  Mrs.  Noveret,  was  In- 
cluded the  one  undivided  nlntb  (or  two-eight- 
eenths) of  the  entire  property  which  Oscar 
Slgur  had  Inherited  from  his  grandmother 
Mrs.  B^oard  Slgur.  There  has  been  no  at- 
tempt to  show  that  that  Interest  of  Oscar 
Signr  in  that  pnq>erty  passed  out  of  him  over 
to  eitho:  the  Callerys  or  to  Mrs.  Noveret,  or 
how  or  why  It  did  So.  In  tbe  original  opin- 
ion revlewtog  the  sltnatlDn  at  the  time  of 
these  two  acts,  we  said  that,  in  undertaking 
to  diqtose  of  tbe  enUre  plantation,  Mrs.  Nov- 
eret had  deposed  to  tbe  extent  of  two-eight- 
eenths (or  one-ninth)  of  a  greater  Interest 
than  ^  really  owned,  one  of  these  eight- 
eenths having  been  evidently  derived  through 
the  sale  to  her  by  the  Callerys,  who  did  not 
own  the  same  at  tbe  time  of  the  sale,  and 
the  otiier  dghteenth  hdd  by  her  under  no 
title  whatever,  so  far  as  the  record  sbows. 

These  two-elgbteenths  (w  one-nlntb)  were 
evidently  the  Interest,  In  reality,  of  Oscar 
Signr  In  the  property. 

Tbe  Galleiys  held  as  heirs  only  an  Inter- 
eat,  In  reality,  of  five  undivided  eighteenths 
In  the  H(Hne  Plantotltm.  Th^  could  legally 
sell  no  greater  interest  therein.  The  ad- 
ditional eighteenth  which  they  undertook  to 
dispose  of  did  not  belong  to  them,  but  to 

Ostar  Slgur,  and.  under  artlele         of  the 

Code,  the  sale  was  a  nulllly.  Were  there 
any  estoppel  at  all  in  this  case.  It  could  be 
only  urged  by  the  minors,  and  limited  to 
this  particular  eighteenth  which  Mrs.  Nover- 
et bought  and  paid  for  from  the  Callerys, 
without  protMt  as  she  says,  from  Oscar 
Slgur  at  the  time  she  purchased.  The  other 
of  the  two-elghteentbs*  which  she  disposed 
of  was  a  portion  of  tbe  Interest  of  Oscar 
Slgor  in  tbe  plantattoo,  which  had  simply 
Illegally  been  detained  by  hsr  without  con- 
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•Ideration  iThateTer.  We  do  not  see  how 
Urs.  Noveret  was  injurioosly  affected  In  re- 
spect to  this  eighteenth  by  any  act  of  Slgnr 
In  the  premises.  U  this  eighteenth  really 
belongs  to  Oscar  Slgar  or  his  vendee,  we  do 
not  see  any  legal  basis  for  an  estoppel 
against  their  demanding  It  Judicially.  Mrs. 
Noverelfs  position  as  to  this  Interest  had 
been  In  no  mannor  altered  by  any  act  of 
Slgur.  Neither  Mrs.  Noreret  nor  her  dtmee 
conld  exi>ect  to  hold  property  actnally  Slgnr's 
nnder  a  chilm  of  estoppel.  That  is  a  plea 
to  be  urged  In  aid  of  equity,  and  not  against 
It  Counsel  presses  the  plea  without  any 
equities  back  of  It,  as  matters  are  now  pre- 
sented. Even  between  the  parties  there  1b 
no  ground  for  an  estoppel  as  to  this  inter- 
est SecurlUea  t.  Talbert  49  La.  Ann.  1402, 
22  Soath.  762;  Imbof  T.  Imhof,  45  La.  Ann. 
706,  13  South.  90;  Board  of  Trustees  T. 
Campbell,  48  La.  Ann.  1543,  21  South.  184. 

The  donee  of  Mrs.  Noveret  occupies  the 
same  position  which  she  herself  occupied  on 
that  subject   She  stands  In  her  shoes. 

The  position  of  Mrs.  Noveret  touching  the 
eighteenth  she  acquired  from  the  Cal]et7B: 
That  Interest  she  acquired  for  value.  She 
was  herself,  however,  as  were  her  vendors, 
an  heir  of  Sir.  Edouard  Slgur,  and  must  have 
known  of  the  rights  of  Oscar  Slgnr  In  the 
real  estate  she  was  purchasing,  and  of  the 
situation  of  the  succession  of  her  mother. 
She  must  have  known  that  Slgnr's  Interest 
could  only  have  passed  out  of  him  by  means 
of  a  transfer  of  some  kind— some  writing  b/ 
which  he  had  divested  himself  of  his  rights 
therein.  She  entered  Into  the  contract  of 
sale  with  the  Callerys  with  no  such  writing, 
existing  or  (of  course)  recorded.  The  parties 
contented  themselves  with  having  Slgur  sign 
the  act  88  a  witness.  Whether  this  was  ac- 
cidental, or  for  the  purpose  of  working  atf 
estoppel,  we  do  not  know.  Mrs.  Noveret  was 
not  made  a  party  to  this  suit  We  do  not 
think  the  necessities  of  this  case  call  for  a 
decision  of  the  question  of  estoppel  at  this 
time  from  Its  standpoint  as  between  Slgur 
and  Mrs.  Koveret. 

We  direct  our  attention  to  the  position 
which  plaldtlflF  occupies  in  reference  to  the 
Home  Plantation.  When  he  made  his  pur- 
chase from  Oscar  Slgur,  be  found  that  the 
district  court  for  St  Mary  parish  bad  as  late 
as  the  15tb  of  July,  1894,  on  the  application 
of  all  the  heirs  of  Mrs.  Edouard  Slgur,  recog- 
nized them  as  such,  and  placed  them  In  pos- 
session of  the  succession  In  Its  entirety.  He 
also  knew  that  independently  of  this,  Oscar 
Slgur,  as  one  of  the  heirs  of  Mrs.  Slgur,  had 
Inherited  one-third  of  her  estate.  Titles  by 
descent  do  not  require  to  be  registered  (Gnll- 
lotte's  Heirs  t.  Lafayette,  5  La.  Ann.  882), 
and  parties  may  have  recourse  to  unrecorded 
Judicial  proceedings  for  InftHmatlon.  Plahi- 
tlfl  had  the  right  to  assnme  that  Oscar  Slgnr 
held  «t  the  time  of  his  eon'royance  an  nndl- 
Tided  third  Interest  In  the  Home  Plantation 
•s  an  h«St  of  bis  grandmother.    Thia  In- 


terest being  in  an  immovable,  could  pass  out 
of  Slgur  only  some  written  evidence  show- 
ing a  divestiture  of  title;  and,  so  far  as  the 
public  was  concerned,  tb^  dlrestlture  of  title 
should  have  been  shown  by  the  public  rec- 
ords. There  was  no  evidence' of  such  di- 
vestiture shown,  and  plaintiff  was  entitled 
to  buy  the  interest  He  was  not  estopped 
frcHu  doing  so  by  any  latent  or  any  unknown 
equities  existing  between  his  v«idor'and  bis 
coheirs.  If  Mrs.  Noveret  was  not  the  owner 
of  Slgnr's  interest  in  the  plantation  at  the 
time  of  the  sale  to  Bonvillain  and  of  the 
donation  to  her  daughter,  she  c^talnly  could 
not  dispose  of  it  to  other  parties.  Assuming 
it  to  be  tme  that  Slgur  had  in  some  man- 
ner received,  aftw  the  death  of  Ills  grand- 
mother, money  or  property  of  the  succession 
as  an  heir,  with  which  bis  coheirs  would  be 
entitled  to  ctiarge  him,  we  do  not  think  that 
fact  would  carry  with  It  as  a  legal  result 
a  proportional  enlargement  of  the  extent  of 
the  legal  title  which  his  coheirs  held  in  the 
Home  Plantation.  Had  this  amount  exactly 
equaled  the  entire  share  which  Sigur  would 
have  been  entitled  to  receive,  title  to  that 
property  would  not  have  passed  In  its  en- 
tirety to  the  OSllerys  and  Mrs.  Noveret  nor 
could  they  dispose  of  it  from  that  standpoint 
The  legal  title  would  have  remained  as  It 
was  (Succession  of  Hautau,  32  La.  AniL  57; 
Zeigler  v.  His  Creditors,  49  La.  Ann.  176, 
21  South.  666),  cast  upon  the  heirs.  It  would 
not  follow,  however,  that  Stgnr  would  hold 
bis  interest  or  title  free  from  any  claims  on 
the  part  of  bis  coheirs  upon  or  In  respect  to 
it  Sibley  V.  Femle,  22  La.  Ann.  165.  The 
right  of  Slgur  to  sell  this  Interest  to  plain- 
tiff, and  the  right  of  the  latter  to  purchase  It 
free  from  any  estoppel  so  far  as  plaintiff  was 
concerned,'  Is  something  other  and  different 
from  what  was  or  would  be  the  extent  of  the 
rights  acquired  by  the  vendee  through  bis 
purchase.  The  interest  of  each  heir  In  Im- 
movable property  Inherited  uiider  the  cir^ 
cnmstances  shown  in  this  case  Is  one  of  Joint 
ownership,  but  Joint  ownership  under  the 
special  tenure  of  heirship.  It. is  not  an  abso- 
lute; but  an  imperfect  ownership,  as  was 
held  in  Bank  t.  David,  49  La.  Ann.  136,  21 
South.  174. 

It  does  not  give  the  heir  the  right  to  enjoy, 
to  use,  and  to  dispose  of  It  in  the  most  un- 
limited manner,  but  only  the  right  of  enjoy- 
ing and  disposing  of  It  when  it  can  be  done 
without  Injuring  the  rights  of  others;  that 
la,  of  those  who  may  liave  real  or  other  rights 
upon  it  Civ.  Code,  arts.  491,  492. 

We  do  not  think  this  a  proper  occasion  on 
which  to  determine  whether  there  be  any 
such  outstanding  rights,  and  what  they  may 
be.  All  we  think  ourselves  called  upon  or 
antliorlzed  to  decide  at  the  present  time  is 
to  Tecogalxe  and  decree  that  tlie  plaintUT  la 
the  owner  of  all  the  right  tttl^  and  inter- 
est of  Oscar  Sigor  as  belr  of  his  grandmoUier 
Mrs.  Oraciense  Oranen,  wiOaw  of  E<donant 
Bigur,  to  tho  CKtont  of  an  nndlTlded  nlnl^  im 
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Om  preptivty  desdlbed  in  the  Jndgmoit  ap- 
pealed fTDiD,  aod  to  avtbortae  blm  to  pro- 
ceed-to tbe  ascertainment  and  enforcement 
ot  tda  said  risht  by  judicial  partition  made 
nrntradlctorllr  wltli  the  parties  In  Intereet 
Tbe  defendants  kave  been  In  possession  of 
tills  property  for  a  number  of  years,  not  as 
Joint  owners  with  plaintiff,  bnt  separately 
In  tta^  own  flgbt  and  bare  placed  tberenp- 
on  TalnaUe  permanent  Improrements;  and, 
tbe  ultimate  rlgbts  of  parties  being  not  as 
yet  ascertained,  It  would  be  impossible  at 
tbls  time  to  decree  that  plalntlfE  be  placed  In 
possession  of  tto  pn^m^,  or  to  pass  opon 
the  lUbts  and  obligations  <tf  parties  aa  to 
fmlts.  rents,  and  Improyaoents.  A  Joint 
owner  may  acquire  as  against  another  a 
right  of  actual  tonpwary  possession  of  tbe 
entire  pnqwrty.  These  matters  are  left  ep«a 
to  be  passed  upcm  In  due  course  of  time  In 
tbe  i»trtiti<m  proceedings  berdn  authorised  to 
be  taken. 

For  tbe  reasons  assigned  herein,  it  Is  or* 
dered.  adjudged,  and  decreed  that  tbe  plalur 
tiff  be,  and  he  Is  hereby,  recognized  and  de- 
creed to  be  tbe  owner,  of  all  tbe  right,  title, 
and  jotereet  of  Oscar  Slgur  as  belr  of  his 
grandmothCT,  to  tbe  extent  of  one  undivided 
ninth.  In  tbe  property  described  in  tbe  Judg- 
ment appealed  from;  and  be  Is  aathorJzed  to 
proceed  to  the  ascertainment  and  enforce- 
ment of  said  rights  by  Judicial  proceedings 
taken  contradictorily  with  the  parties  in  in- 
terest It  Is  furtber  ordered,  adjudged,  and 
decreed  that  the  rights  ot  tbe  parties  as  to 
fruits,  revennes,  and  Improvements,  and  sim- 
ilar demands,  be  left  open,  to  be  liquidated 
and  settled  In  nld  partition,  and  that  until 
said  liquidation  and  settlement  tbe  defend- 
ants remain  In  actual  possession.  It  Is  fur- 
ther adjudged  and  decreed  that  tbe  Judgment 
appealed  from.  In  so  far  as  It  may  differ  from 
tbe  present  Judgment,  Is  altered  and  amend- 
ed. It  is  further  ordered  and  adjudged  that 
tbe  cause  be  remanded  to  the  district  court, 
to  be  there  proceeded  with  by  furtber  pn^ 
ceeding  according  to  law  and  the  views  here- 
in expressed,  with  the  right  of  parties  to 
amend  their  pleadings. 

J.,  recuses  himself «  having  been 
Of  counsel  for  tbe  Gallery  beira. 

On  Bdiearlnf. 

(Jan.  4.  1904.) 

I*AND,  J.  Tbe  pleadings  and  facta  In  tills 
case  have  been  so  fully  and  clearly  stated  In 
the  two  opinions  beretofra^  handed  down 
that  repetition  would  be  useless. 

In  tbe  last  opinion  the  court  reached  tbe 
conclusion  that  J.  Oscar  Slgur,  as  belr  of  bis 
grandmotber,  was  entitled  to  one  undivided 
tbird  of  her  estate;  that  his  interest  as  heir 
In  the  property  In  dispute  bad  been  ac- 
quired by  plaintiff,  a  bona  fide  purchaser; 
and  that  tbe  title  of  Slgur  in  this  property 
liad  not  been  divested  by  tbe  estoppel  plead- 
ed by  defendants. 


Tbe  decree;  taowoTer,  relegated  the  plain- 
tiff to  an  action  (tf  partition,  in  wblcb  the 
rights  of  ttM  parties  as  to  fmlts,  revenues, 
ImprovementB,  and  similar  demands  are  to  b© 
liquidated  and  settled,  and,  until  this  was 
done,  maintained  the  defendants  In  actual 
possession. 

Tbe  decree  furtber  remanded  tbe  cause  to 
the  district  court,  to  be  thwe  proceeded  with 
by  further  proceedings  acmrding  to  law  and 
tlie  views  expressed  in  the  opinion,  with  tbe 
tight  of  parties  to  amend  tb^  pleadings. 

A  rehearing  was  granted,  and  tbe  case  was 
argued  and  submitted  on  additional  briefs. 

In  considering  this  case^  it  Is  well  to  re- 
state the  Issues  raised  by  tbe  pleadings  in  the 
court  below.  The  action  la  petitory,  plain- 
tiff claiming  title  from  J.  Oscar  Slgur.  The 
answer  admits  that  Slgur  once  bad  title  by 
virtue  of  his  heirship,  bnt  avers  that  by  rea- 
son of  tbe  facts  set  up  in  the  answer  the 
Bald  Bigur  was  estopped  to  claim  any  part  of 
the  real  estste  sued  for,  had  no  such  claim, 
and  could  and  did  paas  none  to  the  plabitlff 
In  the  suit  The  answer  further  avers  that 
by  tbe  act  of  settlement  of  May  14,  1894.  the 
cobeb»  "acquitted  eadi  other  mutually  and 
fully  of  all  demands  they  bad  against  eacb 
other  by  reason  of  their  being  coheirs  of  aald 
Mrs.  Qvadeuse  Gomen,  deceased." 

By  agreement  of  counsel  tbe  question  of 
rents.  Improvements,  and  taxes  was  deferred 
for  future  lltlgatloa. 

Judgment  was  rendered  In  favor  of  plaln- 
tlff  for  an  undivided  ninth  Interest  In  tbe 
lands  sued  for,  together  with  a  like  Interest 
In  tbe  buildings,  Improvwenta*  and  Im- 
movables by  destination  thereon,  and  It  was 
furtber ,  decreed  that  plaintiff  be  plaoed  In 
possession  of  said  Interest  as  owner. 

The  answer  does  not  suggest  or  Intimate 
that  Slgur  owed  oollatlona  to  bis  coheirs,  or 
that  bi^  interest  as  heir  In  the  real  estate 
was  less  than  one-ninth. 

On  the  contraty,  the  answer  sets  up  a  full 
settlement  of  the  demands  of  tbe  coheirs 
against  eacb  other,  and  pleads  that  defend- 
ant acquired  the  tbird  Interest  of  Slgur  by' 
estoppel. 

The  Judgment  of  July  13,  1894,  recognised 
Slgur  as  entitled  to  one-third  of  tbe  estate, 
and  to  tlie  possession  of  bis  proportion  of 
the  entire  estate,  "of  whatever  the  said  es* 
tate  may  consist" 

The  question  raised  by  tbe  pleadings  Is  one 
purely  of  title,  with  tbe  onus  on  defendants  to 
prove  that  the  title  of  Slgur  was  divested  by 
estoppel  as  alleged. 

Uls  title  came  from  the  same  source  as  tbe 
title  conveyed  by  Mrs.  Noveret  to  defendants. 

Tbe  decision  binges  on  the  sole  question 
of  estoppel,  and  on  the  furtber  question 
whether  an  estoppel  not  of  record  esn  affect 
a  bona  fide  purchaser. 

We  are  of  opinion  that  there  was  no  estop- 
pel against  J.  Oscar  Sigur,  because  the  trans- 
actions of  May  14,  1894,  cannot  be  explained 
on  any  other  hypothesis  than  Ignorance  en 
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the  part  of  Slgnr,  Mn.  Noreret,  and  tbe  de- 
fendants 88  to  Sigar'a  interest  In  llie  Home 
Place.  Slgur  Inherited  one  ^th  Interest  in 
this  plantation  fnmi  his  grandfather.  In 
his  grandmother  donated  to  him  an  ad- 
ditional irixtb  interest,  "not  subject  to  any 
future  ccAlation."  but  for  tbe  purposes  of  set- 
tlement among  the  heirs  at  the  estate. 

Slgur  subsequent^  conveyed  ills  tlilrd  in- 
terest Uiua  acquired  to  Mrs.  NoTeret  On  the 
death  of  his  grandmother,  Slgttr  Inherited 
one-third  of  her  interest  in  tlie  property. 

Yet,  strange  as  it  may  appear,  J.  Oscar 
Slgnr  was  ignored  as  an  heir  to  the  real  es- 
tate belonging  to  the  succession  of  his  grand- 
mother, but  was  recognlaed  as  an  haSi  to  tbe 
personal  property. 

BouTlllain,  in  Ma  testimony  on  the  first 
trial,  admits  that  he  knew  that  Mrs.  Slgur 
owned  an  interest  In  the  Home  Place,  and 
knew  that  she  liad  three  heirs,  but  in  explana- 
tion said:  "I  d<m't  know  exactly  when  the 
transfw  was  made,  but  Mr.  G.  B.  Noreret 
told  me  tliat  Mr.  Oscar  Slgur  transferred  bis 
<Hie-third  interest  in  the  Home  ^ntetion  to 
Mrs.  Noreret  for  her  one-thJrd  interest  in  tbe 
Rlditand  Plantation,  and  this  was  done  be- 
fore Mrs.  Gradeuse  S^;or,  widow  <tf  Bdonard 
Sigur,  died." 

To  other  questions  as  to  bis  knowledge  of 
tbe  interest  of  Slgur  in  the  pn^wrty,  the 
same  witness  answered:  "Well,  hte  Interest 
was  settled.  I  know  that  his  interest  bad 
been  settled,  because  they  told  m&" 

Slgnr,  in  Ids  testimony,  stated:  **I  waa 
then  under  the  Impression  that  I  had  traded 
my  Interest  in  the  Home  Plantatl<m  to  Mn. 
NoTeret" 

The  attorney  wlio  drew  up  the  acta  re- 
ceiTed  Us  information  from  Mr.  NoTwet,  and 
did  not  know  what  Interest  J.  Oscar  Slgur 
bad  In  tbe  property.  As  to  what  passed  at 
the  meeting  the  attorney  said:  "X  am  abso- 
lutely certain  that  no  representations  were 
made  then  by  one  person  to  another.  All 
seemed  to  understand  the  thing  exactly 
alike." 

The  error  as  to  the  title  was  common  to  all 
the  parties.  The  facts  were  known  to  all, 
and  the  error  was  one  of  law.  Mr.  and  Mrs. 
Noveret,  their  daaghter,  and  son-in-law  as- 
sumed that  J.  Oscar  Slgur  did  not  own  any 
Interest  In  tbe  Home  Place.  They  were  not 
deceived  or  misled  by  any  act  or  declaration 
on  the  part  of  Slgur.  It  was  their  own  mls- 
teke. 

A  false  representation  or  concealment  of 
material  facts  Is  an  essential  element  of  es- 
toppel. The  party  relying  on  the  representa- 
tion must  have  been  ignorant  of  tbe  facts, 
and  must  have  been  induced  to  act  upon  tbe 
representation  or  concealment.  Amer.  & 
Eng.  Ency.  Law  (let  Ed.)  p.  12  et  seq. 

The  recitals  In  the  act  of  settlement  have 
been  discussed  In  the  last  opinion  rendered. 
So  far  as  they  refer  to  tbe  deed  from  the  Gal- 
lery belrs,  the  deed  speaks  for  itself. 

There  waa  no  partition  of  the  real  estate. 


and  the  Tague  redtels  In  tlie  act  (tf  partition 
of  the  personal  {ffoperty  work  no  estoppel. 

General  recitals  do  not  estop  tbe  parties 
from  disputing  the  statemente  made  in  them. 
7  Am.  &  Eng.  Ency.  Law,  p.  8. 

Being  of  opinion  diat  the  plea  of  estoppel 
Is  not  good  against  Sigur,  It  Is  not  neoessazy 
to  consider  wtaettaw  sndi  a  plea  Is  STallabls 
against  plalntiflF,  a  bona  fide  purchaser. 

The  question  is  purely  one  of  title,  and  the 
effect  of  a  judgment  In  plaintUTs  favor  will 
be  to  make  him  Joint  owner  of  tbe  property 
wUb  tbe  defendante,  who  derive  tlUe  from 
the  heirs  of  the  same  intratato.  The  defend- 
ants, in  their  answer,  do  not  question  HAt 
Slgur,  as  hehr,  was  entitled  to  one-ninth  In- 
terest in  the  prop^iy  in  controversy;  and. 
under  the  pleadings,  tbe  court  is  not  called 
upon  to  consider  any  question  of  partition  or 
collation,  even  If  such  question  could  be  rais- 
ed after  the  heirs  bad  parted  with  their  in- 
terests in  the  property. 

It  is  therefore  ordered  that  our  former  de- 
cree rendered  in  this  case  t>e  set  aside,  and 
It  is  now  ordered  and  decreed  that  the  Judg- 
ment of  the  district  court  be  affirmed;  ap- 
pellants to  pay  costa  of  appeal. 

BREAUX.  J.,  recnses  hhnself,  having  been 
bf  counsel  for  the  Gallery  hdrs  In  matter 
the  settlement  of  the  succnston  of  their 
grandfather  Sigur. 

PROVOSTT,  J.  (concurring).  The  ptaln- 
tur  pnrdiased  from  J.  Oscar  Slgur  a  one- 
ninth  undivided  interest  in  the  Home  Plan- 
tatltm,  in  the  possession  of  the  defendant, 
and  has  brought  the  present  petitory  action 
to  recover  tbe  property  thus  purchased. 
Bents  and  revenues  are  claimed,  but  by 
agreement  of  parties  this  question  Is  rele- 
gated to  future  litigation  In  case  the  plain- 
tiff is  successful.  Sigur  derived  title  by  in- 
heritence  from  his  grandnlotber  Mrs.  Grade- 
use  Slgnr,  who  owned  a  one-third  interest  In 
the  plantation;  and,  as  to  two-ninths  of  the 
plantation  tbe  defendants  derive  title  from 
the  coheirs  of  Slgur  In  the  same  succesaiou 
of  Mrs.  Gracleuse  Sigur. 

Defendant  pleads  tbe  general  denial,  and 
specially  that  the  transfer  by  Sigur  to  plain- 
tiff was  a  simulation,  and,  as  an  alternative 
defense,  that  Slgur  was  estopped  from  set- 
ting up  the  claim  urged  by  plaintiff,  and  that 
the  estoppel  applies  equally  to  plaintiff.  Un- 
der tbe  general  denial,  defendant  makes  two 
contentions:  The  flrst  Is  that,  at  tbe  date 
of  tbe  transfer  to  plaintiff,  SIgur*s  interest  In 
the  Home  Plantation,  If  any  he  had,  was  as 
heir,  and  not  as  co-owner  In  Indivlsloa. 
Tbat  Is  to  Bay,  his  tenure  was  subject  to  set- 
tlement with  his  coheirs,  the  extent  of  his 
Interest  to  be  determined  by  the  result  of 
such  settlement,  and  that  he  transferred  no 
greater  interest  to  plaintiff,  and  that  conse- 
quently the  utmost  tbe  court  could  do  for 
plaintiff  In  this  case  would  be  to  recognize 
htm  as  owner  of  such  an  Interest,  and  rele- 
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g&te  him  to  iHtjper  j^oceeffingi  contradlcto- 
rlly  with  the  cobetrs  of  Slgnr  for  the  bk&c- 
telnment  of  tbe  extent  of  that  iDtereit.  The 
■econd  contentloo  !■  that  the  act  of  transfer 
does  not  pnzport  to  etmyey  spedflcally  a  one- 
ninth  Interest  In  the  Home  FlantatloD,  w 
any  spedflc  property,  bnt  only  the  Interest  of 
Sigur  In  the  snccesalon  of  his  grandmother, 
Bucb  as  that  Interest  happened  to  be  on  tbe 
date  of  the  transfer,  so  that  plaintiff  acquired 
from  Sigur  nothing  more  than  the  right  to 
take  whatever  might  still  be  coming  to  Slgnr 
from  the  ancceEtslon,  and  that  this  was  nil. 

As  to  the  special  defenses  of  simulation  and 
estoppel,  the  court  reached  wltboat  difficulty 
the  ooncluslons  expressed  In  the  opinion  hne- 
tofore  handed  down.  As  to  the  second  con- 
tentloD  under  the  general  denial,  plainly 
enough,  what  was  transferred  by  the  act  wai 
Slgnr's  Interest  In  tbe  real  estate  Inherited  by 
him  from  his  grandmother,  not  his  Interrat  in 
her  succession  as  a  whole.  The  act,  in  so 
many  words,  says  the  interest  In  tbe  real  es- 
tate. It  says  not  a  word  of  tbe  Interest  In  the 
succeBslon  as  a  whole.  Furthermore,  It  par- 
ticularizes the  Home  Plantation,  and  express 
ly  conveys  a  one-ninth  interest  In  it.  Tbe 
conveyance  was  therefore  of  specific  pn^wrty. 
Indeed,  the  rehearing  was  not  granted  with 
reference  to  this  defense,  or  with  reference  to 
the  ipecial  defenses  of  simulation  and  estop- 
pel, but  solely  with  reference  to  the  first  de- 
fense under  the  general  denial,  namely,  as  to 
whether  the  tenure  of  Sigur  was  as  heir,  or 
simply  as  co-owner  In  Indlvislon. 

According  to  tbe  public  records— and  that  la 
what  purchasers  of  real  estate  have  the  right 
to  guide  themaelves  by-^Slgur  was  holding 
his  Intovst  in  this  plantation  as  co-owner  In 
IndlTlslon,  and  not  as  heir.  At  the  Instance 
of  all  tbe  heirs,  the  court  in  which  the  eoc- 
«ession  was  pending  had  rendered  a  judgment 
recognizing  the  heirs,  and  decreeing  that  each 
of  them  was  "entitled  to  one-tblrd  of  tbe  said 
estate,"  and  decreeing  further  that  tbe  said 
three  heirs  "be,  and  they  are  hereby,  declar- 
ed entitled  to  the  possession  of  the  said  es- 
tate in  Its  entirety.  In  the  propwtlon  above 
named  to  each,  of  whatever  the  said  estate 
may  consist";  and  this  judgment  had  be- 
come final,  and  had  been  duly  recorded  In  the 
book  of  conveyances  of  the  parish  where  the 
plantation  la  situated.  The  effect  of  this  was 
precisely  the  same  as  If  the  heirs  had  made 
the  same  recitals  in  a  notarial  act,  and  had 
recorded  this  act;  and  the  case  must  be  con- 
sldra^  from  that  point  of  view,  and,  when  so 
considered,  the  proper  solution  of  it  Is  obvious. 
Plainly,  If  heirs  put  upon  the  public  records 
a  declaration  that  their  coheir  Is  owner  of 
one-third,  and  Ib  entitled  to  tbe  possession  of 
It,  they  cannot  be  allowed  to  come  and  pre- 
tend the  contrary  to  a  third  person  who  has 
acquired  the  property  on  the  faith  of  the  rec- 
ord. 

Defendant  says  that  the  proceedlugs  where- 
in this  judgment  pnttbag  tbe  belrs  In  posae»- 
85  80.- 


■lon  was  rendered  had  been  resorted  to  for 
the  sole  purpose  of  eoabltng  the  heirs  to  col- 
lect aome  sugar-boonly  money  from  the  gov- 
wnment  of  tbe  United  States,  and  that  no 
^ect  can  be  given  to  the  judjpnent  beyond 
flie  AccompUabment  of  that  purpose.  Grant- 
ing that  as  between  the  heirs  themselves  this 
Is  tbe  case,  certainly  third  persons  unadvised 
of  this  limitation  upon  the  scope  of  the  judg- 
ment had  a  right  to  assume  the  judgment  to 
be  what  it  purported  to  be^  and  to  act  ivon 
that  assumption. 

It  is  noteworthy  that  defendant  does  not 
say  that  the  succession  of  Mrs.  Gradeuse 
Sigur  owes  any  debts,  nor  that  collation  is 
due  from  any  of  the  heirs,  or  that  for  any  rea- 
son the  Interest  of  J.  O.  Sigur  in  tbe  succes- 
sion was  less  than  one-third.  It  Is  also  note- 
worthy that  In  May,  1884,  the  heirs  divided 
among  themselves  some  f6,000  of  moneys 
which  would  have  belonged  to  the  succession  i 
if  there  had  been  one  In  existence,  and  which 
would  have  gone  towards  paying  debts  or  col- 
lations If  any  had  been  due;  also  that  tbe 
coheirs  of  J.  O.  Slgur  have  dealt  with  this 
Home  Plantation  as  property  of  which  they 
were  simply  owners  in  indlvision,  and  not  as 
property  belonging  to  a  succession  in  which 
they  had  an  interest  as  heirs.  They  disposed 
of  their  Interest  In  the  specific  property  pre- 
cisely In  tbe  same  nwnnflr  tbiU  J.  O.  Slgiir 
did. 

OU  La.  401 

No.  14,981. 

STATO  ex  rel.  BLUM  at  aL  T.  WXLLS, 
Clerk  of  Court. 

(Supreme  Court  of  Louisiana.   Dec.  14,  1903.) 

APPEAL— RECORD— BILL  OF  COSTS— HANDAHUi 
-CLERK  OF  COURT— REFUSAL  OF  RECORD. 

1.  A  clerk  of  the  district  court  should,  la  an- 
ticipation of  a  demand  made  upon  him  for  iJie 
delivery  of  a  traoBcript  of.  appeal,  prepare  a  Ull 
of  costs,  and  have  same  approved  by  the  district 
Judge.  If  he  does  not  ao  this,  and  a  contest 
arises  as  to  the  correctness  of  ue  bill,  and  tiie 
clerk  refuses  to  deliver  the  record,  the  most  ai>- 
propriate  and  expeditioas  course  for  appellant 
to  pursue  is  to  apply  to  the  district  court  for  a 
mnodamus  to  the  clerk.  He  haa  a  concurrent 
right,  however,  to  apply  to  the  Supreme  Court. 

2.  A  dirtrirt  clerk,  who  himself  pays  a  sher- 
iff his  costs  for  making  service  of  citatious  of 
appeal,  has  no  right  to  refuse  delivery  of  the 
transcript  of  appeal  to  appellant  until  he  should 
have  been  reimbursed  the  amount* 

(Srllabus  by  the  Court.) 

Application  by  tbe  state,  on  tbe  relation  of 
S.  Blum  and  others,  for  writs  of  mandamus 
and  certiorari  to  L  O.  Wells,  clerk  of  court 
Denied. 

Wade  Ross  Young;  fw  relators.  L  a 
WelU^  In  pffi. 

NICHOLLS,  C  J.  Belator  avov:  That 
in  1800  the  commercial  firm  of  S.  Blum  & 
Co.  and  others  instituted  a  suit  in  the  dis- 
trict court  for  the  parish  of  West  Carroll 
against  A.  X  Wyly,  sheriff: 
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That  exceptions  were  filed  to  the  same,  and 
at  the  September  term  of  the  court  In  1901 
the  case  was  taken  up  and  tried  npon  the 
same  In  the  absence  of  plaintiffs  and  tbelr 
counsel,  and  final  judgment  was  rendered  for 
defendants  sustaining  the  exceptions  and  dls- 
missing  the  suit  That  plalntifts,  being  un- 
able at  the  time  to  fnmisb  bond  with  se- 
curity residing  in  the  parish,  obtained  an  or- 
der of  appeal,  and  deposited  with  the  clerk 
of  the  court  a  certain  sum  of  money  in  lieu 
of  security.  Tliat  on  motion  to  dismiss  the 
petition  Mrs.  S.  Blum,  suggesting  the  disso- 
lution of  the  firm  of  S.  Blum  &  Oo.,  and  the 
removal  of  her  husband,  the  owner  and  hold- 
er of  the  note  sued  on,  to  the  state  of  Missis- 
sippi, his  death  there,  and  her  heirship,  was 
admitted  as  a  proper  party  plalntltr  and  ap- 
pellant to  the  suit,  and  it  was  revived  In  her 
name;  but  that  the  Supreme  Court  dis- 
I  missed  the  appeal  because  the  bond  was  not 
conditioned  according  to  law. 

That  petitioners,  availing  themselves  of 
the  two  years  allowed  to  nonresidents  to  ap- 
peal, obtained  from  the  Judge  of  said  court 
an  order  of  devolutive  appeal  upon  their  fur- 
nishing bond  with  security,  conditioned  ac- 
cording to  law,  in  the  sum  Of  (100,  and  a* 
further  order  directing  the  clerk  of  said  court 
to  Issue  citations  to  the  defendants,  and  to 
embody  Into  a  supplemental  transcript  the 
petition,  order,  and  bond  of  appeal,  and  tiie 
citations  to  be  certified  as  provided  by  law 
and  by  the  rule  of  the  court.  Clark  v.  Com- 
ford,  46  La.  Ann.  383.  15  South.  498;  Har- 
rison V.  Creditors,  43  La.  Ann.  91,  8  South. 
15.  Tlrnt  petitioners  have  executed  their 
bond,  conditioned  according  to  law  and  to 
the  order  of  the  court,  and  the  same  had 
been  taken  and  approved  by  the  clerk;  but 
that  said  clerk,  as  would  appear  by  his  let- 
ter annexed  to  their  petition,  now  demands 
of  petitioners  the  sum  of  $14.50,  when  the 
cost  of  such  supplemental  transcript  could 
not  possibly  exceed  ¥2.S0,  and  refuses  to  de- 
liver the  transcript  until  the  said  sum  of 
f  14.50  is  paid  to  him.  That  petitioners  had 
filed  their  bond,  conditioned  according  to  law, 
in  the  sum  of  $100,  and  they  know  of  no  law 
by  which  they  can  be  required  to  pay  the 
costs  of  the  sheriff,  or  any  other  costs  thau 
that  of  making  the  transcript;  and,  unlesb 
they  can  have  some  relief  from  this  court, 
must  either  submit  to  the  extortion  or  be  de> 
nied  their  appeal. 

That  they  are  unable  to  tender  to  the  clerk 
the  costs  of  making  the  supplemental  tran- 
script, because  they  have  no  means  of  know- 
ing the  amount  of  such  costs,  but  are  per- 
fectly willing  to  pay  any  reas<mable  amount 
as  soon  as  the  same  conld  be  fixed  and  de- 
tmnlned. 

In  view  of  the  premises  they  pray  for  a 
writ  of  mandamus  and  of  certiorari  directed' 
to  the  clerk  of  court  for  West  Carroll  com- 
mandluff  him  to  show  cause  why  he  should 
not  accept  the  legal  fee  for  the  making  of 
said  supplemental  transcript  according  to 


law,  and  tiiat  vipon  bis  failure  so  to  do  he 
be  ordered  peremptorily  to  deliver  the  said 
transcript  to  petitioners  or  their  att(M*ney,  or 
to  transmit  the  same  to  the  supreme  court 
upon  the  payment  of  his  legal  fee  for  mak- 
ing and  certifying  said  supplemental  tran- 
script according  to  law,  and  for  such  other 
and  further  relief  in  the  premises  as  the 
nature  and  the  circumstances  of  the  case 
will  admit  State  ex  rel.  Washington  v. 
Clerk,  23  La.  Ann.  762;  State  ex  Blduurd 
V.  Robertson.  28  La.  Ann.  580. 

On  reading  this  petltl<m  the  cl&rk  of  tiitf 
district  court  was,  on  the  22d  of  June  10(^ 
ordered  to  show  cause  b^ore  the  Bnpreme 
Court  at  chambers  on  July  8,  19(^  why  ttte 
writs  of  mandamus  and  certiorari  should  not 
Issue  as  prayed  for.  It  was  further  ordered 
that  the  return  day  for  the  filing  of  the  ap- 
peal be  so  extended  as  to  protect  the  appeal 
pending  the  proceeding  taken -to  perfect  and 
render  same  available.  The  other  parties  in 
Interest  were  ordered  to  be  notified. 

To  plaintiffs*  petition  was  annexed  a  latter 
from  the  clerk  under  date  of  June  IS,  1906, 
In  which  he  wrote: 

"Several  days  ago  I  sent  your  bill  of  costs 
of  transcript  with  the  sheriff's  costs  In  serv- 
ice but  havent  heard  from  yon  and  thinking 
probably  the  letter  went  estray  I  write  again 

my  cost  Is   |1L60 

"Sheriffs    8.00 

"Total   ,   $14JS0 

"The  transcript  Is  ready  and  will  be  for- 
warded to  you  on  receipt  of  the  cost" 

The  district  clerk.  In  answer  to  the  rule 
averred  that  some  time  since  he  notified  Mr. 
Young,  plaintiffs'  attorney,  that  there  vras 
due  cost  bill  to  the  clerk  and  sheriff,  bills 
being  itemized  In  the  above  suit,  and  that 
the  sheriff  has  refused  to  serve  any  fur^er 
papers  until  his  fees  were  paid;  that  he  also 
called  upon  plaintiffs  for  the  accrued  costs, 
and  they  refused  payment  thereof,  stating 
that  they  were  not  responsible  for  the  costs; 
that  their  attorney,  W.  R.  Toung,  had  the 
case  upon  a  contingent  fee,  and  that  be 
would  be  responsible,  and  pay  all  costs  in 
the  litigation;  that  the  pbintlffs  or  their  at- 
torney would  not  pay  the  accrued  cost  or 
give  bond  as  Is  required  by  law;  that  In  or* 
der  to  get  these  papers  served  at  this  date, 
he  had  become  personally  responsible  to  the 
Bheriff  for  his  fees  in  the  matter,  and  in  d<K 
ing  this  he  felt  that  he  would  have  to  liqui- 
date this  debt  out  of  hlB  pocket  besides  losing 
whatever  of  cost  bill  that  was  due  him;  that 
he  had  had  considerable  trouble  with  Mr. 
Young  in  collecting  his  cost  bills  from  Mr. 
Young;  that  he  understood  that  the  cost  bill 
in  this  suit  was  to  be  paid  before  he  would 
be  required  to  further  proceed  with  the  tran- 
script; further,  that  he  had  that  day  for* 
warded  to  the  clerk  of  the  Supreme  Court 
the  transcript  of  this  case,  notwlttistandliis 
Mr.  Young  was  due  cost  bills  to  something 
over  f  14,  which  be  bad  not  paid,  and  refnaed 
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to  par;  and,  farthw,  that  Ma  charges  had 
all  been  strictl/  wlUtln  accordance  (tf  the 
legal  fee  bUL 

Opinion. 

The  defendant  baring  tranamltted  to  the 
clerk  of  this  court  the  transcript  which  re- 
lators sought  to  hare  delivered  to  them,  that 
transcript  having  been  filed  in  this  court,  and 
the  appeal  docketed,  and  the  object  In  view 
attained,  there  Is  now  no  reason  for  direct- 
ing the  writ  of  mandamus  to  issue.  This  ap- 
plication had,  however,  to  be  disposed  of. 

Relators  bad  the  right  to  invoke  the  au- 
thority of  this  court  to  compel  the  deliv^  of ' 
tlie  transcript  in  this  case  to  them,  but,  the 
defendant  being  a  mere  ministerial  officer 
of  the  district  court,  and  the  preparation  of 
the  transcript  bedng  a  ministerial  act,  re- 
laton  had  alSo  the  right  to  apply  for  the 
■ame  purpose  to  the  district  Judge,  notwith- 
standing the  appeal  taken.  That  would  have 
been  the  more  apistq^te  and  eipedittons 
course  to  pursue. 

The  district  clerk  was  entitled  to  be  paid 
the  fees  due  him  for  making  the  transcript 
of  appeal  before  delivering  the  same  to  the 
appellants,  but  It  was  his  duty  In  antldpa- 
Uon  of  a  demand  for  such  delivery  to  have 
tnade  an  Itemized  account  for  those  fees,  and 
bad  the  dtatrict  Judge  verify  and  approve  it 
Had  he  pursued  this  course  In  the  present  In- 
stance, this  controversy  would  probably  nev- 
er have  arisen,  for  it  is  to  be  presumed  that 
he  would  have  been  Informed  by  the  Judge 
that  the  supplemental  transcript  which  be 
had  been  directed  to  prepare  Included,  as  It 
w&s  made,  copies  of  proceedings  In  the  Su- 
preme Court,  which  had  property  no  place  In 
It,  and  therefore  could  not  be  legally  char- 
ged for.  To  Justify  bis  action  In  withhold- 
ing a  transcript  of  appeal,  a  clerk  most  make 
certain  that  the  amount  of  fees  which  he  de- 
mands is  correct.  The  amount  which  de- 
fendant demanded  from  relators  was  not  cor- 
rect, and  his  action  therefore  was  unwar- 
ranted. It  would  have  been  safer  for  re* 
lators  to  have  paid  the  account  under  protest 
than  to  have  taken  the  risk  of  a  mistake  ou 
their  own  part,  carrying  with  it  such  serious 
possible  consequences.  The  defendant  erred 
In  insisting  before  delivering  the  transcript 
of  appeal  to  relator  that  he  sbould  be  reim- 
bursed for  the  fees  of  the  sheriff  In  citing 
the  appellees,  which  be  had  himself  paid  to 
that  ofilcer.  Relators  had  furnished  an  ap- 
peal bond,  and  we  have  been  referred  to  no' 
law  which  would  have  JustiQed  the  sheriff 
In  refusing  to  serve  the  citations  of  appeal' 
or  In  making  returns  upon  the  same  until  his 
fees  had  been  paid.  There  was  no  legal  ob- 
ligation on  the  part  of  the  clerk  to  advance 
those  fees.  Hla  act  In  doing  this  was  purely 
voluntary,  and  It  did  not  confer  upon  blm 
the  right  to  retain  the  txanscrlpt  until  be 
abonld  be  paid. 

For  the  reawuu  herein  aaalgned  It  la  luaxhf 


ordered  and  decreed  that  a  wilt  ef  mandamus 
do  not  Issue  as  prayed  for,  bat  tfaat  the  dot 
fendant  clerk  <rf  court  par  tin  ooata  of  tlMW' 
pNMBt  ^oceedinga. 


(Ul  La.  4OT> 

Mo.  14,S13L 

BBOADFOOT  T.  SHRBVBPOBT  COTTON 
OIL  CO.* 

(SiQreme  Court  of  Lovi^ana.   Dee.  14.  1903.) 

nUUBT  TO  MFliOTAMJONTRJBUTORT  HBQLI- 
QBNCB-SAFBI  APPUANCB8. 

1.  Tlie  action  tths  one  wanding  in  damages 
for  injuries  received  la  detendanrs  oil  factory. 

2.  One  in  tht  performanea  of  work  under  the 
aanctloa  of  his  anqylcgm  ia  not  at  fanlt  It  the 
manner  resorted  to  In  doing  this  work  Is  rfml- 
lar  to  that  frequently  followed  by  other  work- 
men. 

3.  Thwe  is  an  impUed  promise  by  the  master 
to  make  all  appliances  safe,  and  to  furnish  iJl 

necessary  appnaaces. 

4.  The  "safety  collar"  on  the  driving  shaft 
was  broken,  near  which  plaiotiff  undertook  to 
put  the  belt  on  the  paUey.  The  weight  of  the 
testimony  traces  the  cause  of  the  accident  to 
the  broken  "safety  collar." 

5.  There  was  no  resting  place,  as  there  had 
been  prior  to  the  accident,  upon  which  to  stand 
while  pulling  tlie  belt  os  the  pulley  of  the  xuu- 
niog  shaft. 

(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Alfred  Dillingham  Land, 
Judge. 

Action  by  R.  M.  Broadfoot  against  Sbreve- 
port  Cotton  Oil  Cbmpany.  Judgment  for 
plalntitC,  and  def«idant  appeals.  AfDrmed. 

WUlIam  Henry  Wise,  Edward  Beverly 
Hemdon,  and  Glegg  &  Qulntero,  for  upp^X' 
lant.  Thatcher  Ac  Welsh  and  Tbigpen  &  FMh 
tw,  tw  awellee. 


BRE:aUX,  J.  This  l8  an  action  brought 
by  plalntlfT  to  recover  damages  for  injuries 
received  by  plaintlft  while  at  work  at  de- 
fendant's oil  mill  in  January,  1902. 

The  amount  of  damages  claimed  la  $10,- 
000. 

Plaintiff  Is  a  carpenter  and  millwright, 
and  was  employed  by  defendant  to  work  at 
its  oilmill. 

The  foreman  of  the  screenroom  and  an  em- 
ploye of  defendant  company  asked  plain- 
tiff to  assist  him  In  pulling  a  belt  on  a  pul- 
ley. This  pulley  was  near  tiie  east  wall  of 
the  screenroom. 

It  was  while  at  this  work  of  pulling  on 
the  belt  that  his  clothing  was  caught  by 
the  fast  revolving  shaft  on  the  "safety  col- 
lar" on  the  shaft,  and  he  was  taken  from  the 
prop  or  stay  on  which  his  feet  rested,  and 
was  made  to  whirl  around  the  fast  revolv- 
ing shaft  a  number  of  rounds,  and  theb 
burled  off  a  distance  of  about  15  feet. 

The  prop  or  stay  just  before  mentlpnoji, 

•Rtiieaiiag  denial  JaAttsry  U;  UOi 
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on  whtch  Iw  mi  staDcUnK,  wu  ftlxmt  12 
feet  abore  tiie  floor  of  the  room. 

Tlie  cmpMlntendent  bavliiff  asked  tbe  plain- 
tiff to  put  tbe  gauges  on  the  oil  tank,  he  was 
on  his  war  to  comply  with  the  direction  when 
called  upon  by  the  employ^  in  charge  of  fb» 
screenroom. 

The  evidence  shows  it  Is  not  nnnsnal  to 
call  upon  some  one  to  aarist  in  putting  on  this 
bdt  The  w^ght  9t  the  teBtlmony  thows 
that  the  superintendent  had  authorized  this 
employd  In  charge  of  the  screenroom  to  call 
plaintiff  when  necessary  ta  aaslst  him  In  put- 
ting on  the  belt. 

One  of  the  flanges  of  the  ''safety  collar^ 
was  broken  just  opposite  the  set  screw 
whiidi  was  in  the  safety  collar. 

The  function  of  the  safety  collar  Is  to  pro- 
tect persons  fnnn  behig  caught  by  the  set 
screw,  the  head  of  which  was  about  one- 
half  Inch  abore  the  surface  of  the  ring  in 
which  is  this  screw. 

The  foregoing  1»  a  statement  of  the  facts 
upon  which  plaintiff  bases  hla  action. 

.  The  defendant  sought  to.  meet  the  Issues 
by  contending  that  the  flange  of  the  safety 
collar  was  not  broken,  ,  and,  further*  that  If 
it  was  broken  the  workmen  upon  whom  It 
derolred  to  put  on  the  belt  were  not  ex- 
posed to  greater  danger  by  tiie  asserted 
break  in  Ibis  flange.  Defendant*B  contention, 
further,  is  that  If  tiiere  was  negHgeuce  on 
its  part,  which  it  does  not  admit;  it  was,  it 
says,  the  negligent  of  a  fellow  servant;  and 
that  In  addition,  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  Jury  returned  a  Terdlct  tor  plaintiff  in 
tiie  sum  of  92,000.  The  trial  judge  rtfiued 
to  grant  a  new  trial.  From  the  verdict  and 
judgment;  defendant  prosecutes  tills  appeaL 

Before  this  court,  an>ellee  answered  the 
appeal,  and  asked  tor  an  Increase  of  the 
damages  allowed  him  by  the  lower  court 

Before  taking  up  the  issues  of  law,  we 
should  state,  as  to  the  facts,  that,  sbntly 
after  the  accident,  plaintiff  was  taken  to 
the  Sanitarlmn  at  Shreveport;  physicians 
were  called,  to  whom  he  gave  some  account 
of  the  accident,  and  stated  that  his  cloth- 
ing was  caught  in  the  screw  ot  the  safety 
collar. 

That  he  was  pulling  the  belt  from  the 
wrong  aide  of  the  shaft,  and  that  he  was  do- 
ing the  work  fOr  some  other  man. 

On  the  trial  of  the  case  it  was  explained 
by  the  testimony  that,  in  pulling  the  belt  on 
the  pulley,  the  plaintiff  and  those  who  were 
with  tabu  did  just  as  otiiers  had  done  tn- 
quently  In  putting  on  belts. 

It  Is  also  a  fftct  brought  out  by  the  tes- 
timony  that  the  plaintiff  and  a  negro  helper 
were  on  a  ladder  some  10  feet  from  the 
floor.  The  manager  oT  the  screenroom.  upon 
whom  it  more  particularly  devolved  to  put 
on  the  belt,  was  standing  on  the  floor  of 
the  screenroom. 

Plaintiff  failed  to  put  on  tiie  belt  from  the 


position  In  which  be  was  on  13ie  ladder.  He 
left  it;  passed  over  the  belt  to  or  up  to  tiie 
wait  The  negro  helper  said  to  him  that 
there  was  danger. 

After  he  had  thua  crossed  the  belt  plain- 
tiff bad  one  foot  on  a  planl^  ai^  the  other 
on  a  piece  of  board  lashed  to  the  wall. 

The  contention  on  the  part  of  defendant 
here  is  that  the  position  in  which  plaintiff 
placed  himself  to  work  was  hazardous,  and 
that  there  was  no  occadon  to  thus  expose 
btmself.  The  testimony  further  shows  that 
plaintiff  had  on,  when  his  clothing  was 
caught  by  the  machinery,  a  woricman's  over- 
all 

8.  H.  Gamble,  the  employA  who  had  charge 
of  the  screenroom,  and  to  Whom  we  have 
before  referred,  testified  that  llie  si^erin- 
tendent  of  the  mill  bad  Inttmcted  him  to 
call  In  an  employd  whm  necessary  to  put  tm 
the  belt;  under  that  Instruction,  he  called 
on  i^alntiff  and  othos  to  assist  him.  He 
states  that  plaintiff  stood  where  others  stood 
before  and  after  the  accddent  In  pnttiog  on 
the  belt;  tiiat  the  safe^  collar  was  broken- 
there  was  a  break  in  one  at  its  flanges— 
and  if  any  one  went  against  It  there  was 
danger  that  tiie  screw  would  catch  the 
clothes  at  any  one  placing  himself  too  n^ 
for  safety;  that  it  made  the  work  of  potting 
on  the  belt  more  hazardous;  that  tin  purpose 
of  a  flange  was  to  protect  any  (me  going 
near  the  shaft 

The  smooth  surface  of  tb&  shaft  win  alsoi 
eatd  the  clothing  of  any  one  standing  too 
near,  but  that  the  broken  flange  made  it 
more  dangerous. 

The  testimony  of  Ibis  witness  Is  comb- 
orated  by  a  number  of  others.  The  weight 
of  the  testimony  impresses  ns  as  sustaining 
his  statement  as  a  witness. 

From  this  state  of  tacts,  It  devolves  upon 
us  to  decide  tiie  question  at  iasuei 

We  have  not  found  It  possUile,  after  having 
carefully  considered  the  testimony,  to  ar- 
rive at  the  conclusion  that  plaintiff  was 
careless. 

He  sought  to  do  Ibe  work  from  one  Side 
of  the  pulley,  which  perhaps  was  usual,  bot 
as  be  could  not  put  it  on,  be  went  to  the 
other  side,  which  was  not  particularly  dan- 
gerous. Others  had  done  the  work  from  the 
left  of  tiie  belt  which  defendant  Inalsta  was 
dangerous. 

The  utterance  of  the  negro  helper  about 
danger  is  not  enough  to  fix  on  plaintiff  the 
n^llgence  or  responsibility  of  having  oimee- 
essariJy  expoaed  himself. 

Whether  he  meant  that  there  waa  danger 
In  leaving  the  ladd»  and  crossing  to  the 
wall  as  plaintiff  did,  or  In  the  attempt  to  do 
the  work  after  having  crossed  to  tbe  wall,  la 
not  e^lalned  by  the  negro  helper. 

The  witnesses  who  sustain  the  preponder- 
ance of  testimony  do  not  seem  to  hare  ctm- 
sldered  the  position  of  plaintiff  as  aq^edaUj 
dangerous. 
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It  Is  tnia  that  In  thus  paastng  be  came 
nearer  the  safety  collar  before  mentioned. 
We  Infer  that,  If  It  bad  not  been  broken,  It 
wonid  not  hare  been  dangeroiis.  Its  pur- 
pose is  greater  safetT*  bat  It  la  no  longer 
safe  when  broken. 

One  of  d^endanfs  emplorte  testified  fliat 
be  bad  seen  it  in  its  broken  condition  befm 
tbe  accident.  He  did  not  Infwm  defendantfn 
rqnesmtntlTO  of  tbe  fact 

In  passing  from  one  side  to  the  other,  and 
imdatftktng  that  which  had  been  done  by 
otliers,  it  does  not  appear  that  there  was 
negligence  In  endeavoring  to  pnt  on  tbe  belt 
•8  he  did. 

It  brought  him  In  tonch  with  the  safety 
collar.  This  collar  wonId  In  all  prObablllly 
tULTe  been  in  good  wder  if  tibere  had  been 
any  Impectkm  made  by  the  one  In  charge. 
The  employers  shoald  hare  the  machinery 
Inspected  from  time  to  time. 

Under  tbe  ctrcnmatancee  here,  tbe  mastw 
knew,  or  mnst  be  beld  to  bare  known,  of 
the  defect 

It  was  known  by  some  of  the  employ&s,  and 
wonld  have  been  known  by  tbe  master  it  the 
one  in  cba^  bad  given  this  part  of  tbe 
machinery  reasonable  attention. 

Moreover,  a  platform  at  one  time  prior  to 
the  accident  had  been  erected,  which,  as  we 
understand,  facilitated  the  work  of  putting 
on  this  belt,  and  lessened  tbe  dan^.  After 
the  accident  there  were  additions  made  Id  tbe 
way  of  a  platform  which  facilitated  tbe  wwk. 

It  is  tme  that  defendant  sought  to  discred- 
it tbe  nsefulnesB  of  these  platforms,  and 
sought  to  show  tiiat  tfaey  only  Increased  the 
dangw.  Considering  tbe  oitlre  statement 
of  the  witnesses  in  this  connection,  we  have 
concluded  that  It  sustains  plalntifTs  conten- 
tion as  supported  a  preponderance  of  tes- 
timony on  this  and  other  points  where  there 
Is  dlvergoice  or  disagreement  regarding  the 
facts,  as  to  which  tbe  Jury  and  the  Judge  of 
the  district  court  are  tbe  Judges. 

Under  tbe  drcnmstances  detailed  by  the 
witnesses,  and  under  tbe  facts  found  by  the 
Jury  and  tbe  Judge,  we  arrive  at  the  conclu- 
Blon  that  the  safety  collar  was  broken,  and 
that  there  should  have  been  a  platform  on 
which  to  stand.  And  lastly  we  conclude.  In 
regard  to  tbls  accident,  that  It  Is  reasonably 
certain  that,  In  pulling  at  tbls  belt,  plain- 
tiff touched  tbe  safety  collar,  and  then  his 
clothing  became  entangled,  and  he  was  made 
to  revolve  and  was  thrown  as  before  men- 
tioned. 

With  reference  to  the  law  bearing  upon 
the  Issues,  the  weight  of  well-consldered 
treatises  on  the  subject  set  forth  that  there 
Im  an  Implied  promise  by  tbe  master  to  make 
appliances  safe,  and.  In  the  second  places 
to  furnish  all  necessary  appliances.  Per- 
■onal  Injnriaa,  Buswell  (2d  Ed.)  p.  STL 

**It  is  tbe  duty  of  tbe  master  to  furnish  his 
■ervants  with  safe  implements  and  applt- 
2  Eng.  A  Am.  En.  of  Lav,  p,  431. 


Wltb  ref^nce  to  the  fi^w-servant  plea, 
the  testimony  does  not  disclose  that  the  acci- 
dent can  be  laid  at  tbe  door  of  any  one  of 
the  employes  who  ever  WMe  fellow  servants 
of  plalntlft. 

The  order  came  from  the  superintendent, 
who  had  complete  supervision  of  the  work. 
He  bad  authority  to  employ  and  discbarge 
the  plaintiff.  He  was  in  complete  control, 
and  therefore  cannot  be  held  to  have  been 
tbe  fellow  servant  of  plaintiff. 
■  BVom  that  point  of  view,  there  to  no  need 
of  citing  any  of  the  many  decisions  regard- 
ing the  fellow  servant  doctrine. 

Tbere  is,  as  we  have  said,  no  qnuMoa 
of  fellow  servant  here. 

Tbls  brings  ns  to  a  cmsideratlon  of  the 
amount  of  damages  allowed  by  tbe  Jnry. 

Plaintiff  has  made  application  for  an  In- 
crease, and  defendant  contends  that  it  la,  In 
any  event,  acesslve. 

We  must  decline  to  Interfere  with  tbe 
Judgment 

The  plaintiff  was  whirled  around  the  fast 
revolving  shaft  He  was  despoiled  of  bis 
dotUng  by  the  machine,  and  thrown  naked 
some  distance.  Hla  leg  was  broken.  His 
body  was  badly  bruised.  He  suffered  acute 
pain.  He  was  laid  up  for  a  number  of  days, 
and  was  unfit  for  work  for  a  number  of 
months.  We  must  decline  to  reduce  the 
amount  and  we  hare  detmnlned  to  affirm 
the  verdict  of  tiie  Jury. 

If.  by  good  healtb  and  strengtli,  plaintiff 
recovered  in  less  time  than  usual  from  thp 
injuries  received,  we  can  think  of  no  good 
ground  to  amend  the  Judgment  by  redvdng 
the  verdict 

For  reasons  assigned,  Mm  vordlet  and  Judg- 
ment are  affirmed. 

LAND,  J.,  recused,  liavlng  been  Jodge  be- 
low. ■ 


(U8  A1&.  U4) 
POLLAK  T.  H.  a  GLAFUN  GO. 
(Snpreme  Court  of  Alabama.  Dec  17,  1908.) 
EQUITY— ACCOUNTmO— DISCOVERT. 

1.  A  complaint  amounting  to  no  more  than  a 
claim  of  credits  for  payments  od  notes  given 
by  complainant  to  defendant,  which,  if  al- 
lowed, would  pay  the  notes,  leaving  a  balance 
dae  complainant,  riiowiog  no  mutual  mercan- 
tile accounts  between  the  parties,  and  no  com- 
plicated or  difllcnit  accounts  to  be  settied,  does 
not  show  Jurisdiction  In  equity  fOr  an  account- 
ing. 

2.  A  bill  for  discovery,  to  show  Jarisdiction, 
must  allege  that  the  facts  sought  to  be  discov- 
ered are  material,  that  their  ascertainment  by 
complainant  Is  Indispensable  as  pioot,  and  that 
ha  is  unable  to  estabUsb  them  by  other  prooL 

Appeal  from  Ctty  Oomt  ot  Mtmtgomery; 
A.  D.  Bayre,  Judge. 

Bill  by  Ignatius  Pollak  against  tbe  H.  B. 
Glafiln  Company.  BUI  dismissed,  and  com- 
plainant appeals.  Affirmed. 

f  1  8m  DtaeoTtfjr,  vol      Cant  Dig.  B  II.  & 
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Pblllp  B.  Stern  and  G.  F.  Mertens,  -for 
appellant.  D.  8.  Hausman,  for  appellee. 

HARAI^ON,  J.  The  bill  la  filed  to  settle 
aeconnts  between  complainant  and  defend- 
ant, which  are  aUeged  to  be  so  complicated 
and  Intricate  as  to  require  tbe  court  of  eq- 
uity to  adjust  and  settle  them,— a  court  of 
law.  as  alleged,  being  incompetent  to  fur- 
nish a  complete  and  adequate  remedy  there- 
for. 

The  respondent's  counsel  make  a  Btate- 
ment  of  the  STerments  of  the  bill  which,  so 
far  as  we  can  discover,  la  fair,  and  there- 
fore for  oonrenience  we  adopt  It  He  says, 
when  stripped  of  Its  multifarious  allegations, 
the  bill  "aren  that  Pollak  A  Co.  .was  at  one 
time  Indebted  to  the  appellee  In  the  sum  of 
about  $35,000;  that  this  amount  was  subse- 
quently reduced  to  f 14,000;  that  the  Pollak 
Company  Called  In  boslness  and  after  said 
failure  appellant  executed  his  individual 
notes  to  appellee  for  about  $15,000;  that 
appellant  has  paid  about  fl,SO0  on  these 
notes,  and  appellees  have  also  received  from 
the  estate  of  the  Pollak  Company  about  $2.- 
200  which  should  be  allowed  as  a  credit  on 
said  note  and  that  there  la  still  In  the  hands 
of  the  trustee  of  the  Pollak  Company  an  un- 
divided dividend  which  appellee  ought  to 
collect  and  apply  on  appellant's  notes;  that 
the  Pollak  Company  was  succeeded  by  a  new 
corporation  known  as  the  Fair,  of  which  ap- 
pellant became  a  stockholder;  that  a  few 
days  before  the  Fair  was  put  Into  Involun- 
tary bankruptcy,  appellant  severed  bis  con- 
nection with  the  said  the  Fair;  that  the  said 
the  Fair  was  Indebted  to  the  appellee  In  tbe 
sum  of  about  $18,000,  and  was  also  Indebted 
to  appellant;  that  the  said  corporation  was 
wholly  Insolvent;  that  tbe  appellee,  through 
Its  agent,  procured  appellant  to  bring  about 
a  composition;  that,  to  effect  this,  appellant 
paid  certain  petitioning  creditors  the  amount 
of  $8,000;  that  appellant  himself  had  a 
claim  against  the  said  the  Fair  for  about 
$42,000;  and  in  order  to  effect  said  compo- 
sition, appellant,  at  the  request  of  the  ap- 
pellee, withdrew  his  claim  against  the  es- 
tate and,  as  a  consequence,  received  no  div- 
idend from  the  estate,  and  thereby  lost 
about  $7,000;  that  the  appellant  obtained  the 
control  of  the  lease  of  the  storehouse  for- 
merly occupied  by  the  Fair;  that  a  new  cor- 
poration mts  to  be  organized  and  that  If  ap- 
pellant would  transfer  the  lease  to  the  new 
corporation  that  he  would  be  permitted  to 
snbBcritM  for  $10,000  of  tbe  stock  of  the 
new  corporation;  that  as  a  further  consid- 
eration of  transferring  of  the  lease  to  the 
new  corporation,  tiw  appellee  was  to  credit 
on  the  account  of  the  said  the  Fair  the  dif- 
ference In  value  between  the  amount  that 
flie  asKts.of  the  said  the  Fair  strfd  for  and 
the  actual  appraised  value  of  the  same  and 
after  satisfying  this  account,  whatever  re- 
mained was  to  be  credited  or  paid  to  appel- 
lant; and  that  th«e  was  an  excess  of  about 


$13,000,  which  under  the  agreement,  iraa  to 
be  credited  to  the  a^jiellant"  It  Is  also 
averred,  as  growing  out  of  the  transactiai. 
that  respondent  owes  complainant  a  large 
eum  of  money,  to  wit,  about  the  snm  of  $80^- 
000.  and  that  if  the  accounts  between  com- 
plainant and  respondent  were  properly  tak- 
en, and  the  said  notes  ot  compUdnant  to  re- 
spondent were  delivered  up  and  canceled,  a 
considerable  balance  would  be  due  from  m- 
spondent  to  complainant,  to  vrit,  about  the 
sum  of  $10,000.  Writs  of  garnishment  were 
issued  to  a  number  of  persons  to  require 
theta  to  answer  in  whet  snm  <a  soma  they 
were  Indebted  to  respondent  These  gar- 
nishees were  afterwards  discharged  by  tbe 
court 

The  prayer  of  the  bill,  oo  far  as  pertain- 
ed to  the  necessities  of  the  case  was:  That 
respondent  be  required  to  make  full  and 
true  discovery  and  dlsdosart)  of  and  con- 
cerning ail  and  singular  tbe  transactions  and 
matters  aforesaid,  and  that  an  account  may 
be  taken  and  had  under  the  direction  of  this 
court  of  all  dealings  and  transactions  be- 
tween orator  and  respondent;  that  In  tak- 
ing such  account  respondent  may  be  char 
ged  with  the  accounts  hereinbefore  mention- 
ed and  any  others  paid  to,  for,  at  tiie  request 
of,  and  for  tbe  use  and  benefit  of  respond- 
ent and  that  orator  may  be  allowed  to 
charge  the  same  against  respondent."  Ko 
Interrogatories  were  i^oponnded  In  tbe  bill 
to  the  defendant  for  a  discovery  by  It  of  the 
matters  referred  to.  and  an  answer  under 
oeth  was  waived.  A  motion  was  made  Iqr 
the  defendant  to  dismiss  the  bill  for  want  of 
equity,  and  a  demurrer  thereto  for  the  same 
reason.  The  deihnrrer  was  sustained  and 
the  bill  dismissed  as  containing  no  equity, 
and  from  that  decree  the  appeal  la  prose- 
cuted. 

1.  The  law  In  cases  of  this  character  is 
well  settled.  In  Avery  v.  Ware,  08  Ala.  475. 
the  court  said:  "If  the  equity  of  the  blU 
can  be  maintained.  It  must  be  on  the  theory 
that  there  Is  an  account  to  be  stated  and 
settled  between  the  patties.  It  Is  not  eveir 
matter  of  account  of  which  a  court  of  equity 
takes  Inrlsdlctlon.  There  mtist  be  a  fiducia- 
ry relation  between  the  parties,  or  mntidiKty 
or  complication  of  accounts  to  Justify  the  In- 
tervention, or,  as  is  said  in  Knotts  v.  Tarver, 
8  Ala.  748,  the  court  would  be  filled  with 
suits,  which  could  be  better  and  man  cheap- 
ly adjudicated  In  courts  of  law.  When  tbe 
accounts  are  all  on  one  side*  where  tbe  de- 
mand Is  purely  legal,  and  its  amounts  as- 
certainable by  a  simple  calculation,  and  the 
remedy  at  law  Is  adequate,  tbe  court  vfll  not 
take  Jurisdiction.'* 

In  Beggs  T.  Edison  IS.  I.  Co.,  9S  Ala.  203. 
11  South.  S82,  88  Am.  St  Rep.  04,  the  court 
said:  "It  Is  now  the  settled  doctrine  of  eq- 
uity Jurisprudence,  that  when  the  accounts 
to  be  examined,  are  on  one  side  only,  great 
complication  ought  to  exist  In  the  account- 
ing or  a  discovery  should  be  required.  In  or- 
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der  to  induce  a  coart  of  chancery 'to  exercise 
Jnrledlctlon.  •  •  •  And  In  traxuactlona  not 
of  this  particular  cbaraeter,  great  complica- 
tion ought  to  eziat  In  the  accoonts  and  aome 
difficulty  ebould  be  interposed,  or  some  dla- 
coTery  abonld  be  required,  In  order  to  In- 
duce a  court  of  equity  to  ezerclae  jnrlBdie- 
tion.  •  «  *  These  omapIlcatloDS  must  be 
Bubatantlal  and  materiaL  The  fact  that  the 
bill  happens  to  contain  a  g^eral,  vagna 
charge  that  there  are  volumlnoua  and  intri- 
cate accounts  between  the  parties  and  this 
auction  is  inserted  merely  as  a  predicate 
for  the  purpose  of  bringing  the  case  witbin 
the  jnrlsdictlon  of  a  court  of  equity,  the 
court  will  not  entertahi  the  bill,  if  demurred 
to  tm  want  of  equity." 

An  examination  of  the  hill  dlsclosea  that 
it  is  not  one  for  the  aettlement  of  mutual 
accounts  between  the  parties.  In  substance 
It  states,  that  respondent  who  was  engaged 
In  the  wholesale  mercantile  buainess  in  New 
York,  became  a  creditor  in  the  sum  of  $36,- 
000  of  the  Pollak  Company  of  which  com- 
plainant was  a  mCTiber,  engaged  in  the  re- 
tail mercantlie  business,  In  Montgomery,  Ala^ 
and  that  on  account  of  certain  Independent 
traosactlona,  not  connected  with  the  conduct 
of  said  business,  respondent  owed  comidaln- 
ant  certain  large  aams  wblch  were  properly 
creditable  to  him  on  his  Indebtedness  to  re- 
spondent, and  these  credits  to  which  com- 
plainant avers  be  la  entitled,  were,  in  each 
instance  partlcnlarty  specified.  It  amounts 
to  no  more  than  a  claim  of  credits  for  pay- 
ments on  promissory  notes  given  by  com- 
plainant to  respondent  which.  If  allowed, 
would  pay  the  notes,  leavlag  a  balance  by 
way  of  set-oft  due  the  complainant.  There 
were  no  mutual  mercantile  accounts  between 
the  partial,  and  by  the  averments  of  the  bill, 
there  were  no  accounts  of  any  character  to 
be  settled  which  were  of  any  complication  or 
dUBcolty.  If  respondent  were  to  sue  com- 
plainant at  law  on  Iiis  notes,  complainant 
Slight  easily  state  an  account  of  the  sums 
he  claims  shonld  be  allowed  him  as  credits 
thereon  and  plead  them  as  such  to  the  ac- 
tion.—as  payments  and  by  way  of  set-off. 
Or,  as  It  appears,  If  complainant  were  to  sue 
respondent  at  law  on  the  amount  he  claims 
respondent  owes  him,  and  made  the  proof 
necessary  to  establish  his  demand,  be  would 
be  entitled  to  recover  for  the  excess  of  his 
demand  over  that  of  respondent;  and,  in 
either  case,  we  are  unable  to  discover  such 
confusion,  complication  or  difficulty  In  set- 
tling their  differences,  as  a  court  of  law 
might  not  easily,  adeqaately  and  coni^etoly 
adjust 

2.  The  rule  as  to  a  bill  of  discovery  is, 
that  in  order  to  sustain  Jurisdiction  for  re- 
lief sought,  consequent  on  a  discovery,  it 
is  necessary  to  allege  that  the  facts  sought 
to  be  discovered  are  material,  that  the  as- 
certainment of  them  by  tbe  complaioaot  Is 
indispensable  as  proof  and  that  he  is  unable 
to  establish  tJitm  by  ^tbiec  proof.  No  such  al- 


legatlotifl,  nor  anything  like  them,  are  made 
In  the  bill,  and  It  was  subject  to  the  demur- 
rer, Guico  V.  Parker,  46  Ala.  Blfl;  Dickin- 
son V.  Lewis,  34  Ala.  638.  645;  Continental 
Im  Ins.  Oo.  V.  Webb.  54  AIr.  688;  Shackel- 
ford V.  Bankhead,  72  AU.  477;  T.  A.  A 
M.  Cb.  V.  Hale,  08  Ak.  M%  9  South.  266. 
Affirmed. 

(U9  Ala.  147) 

WEAVER  V.  BATON. 
(Supreme  Court  of  Alabama.  Dec.  17,  1003.) 
qCIBTINO  TITLE— STATUTB-COHPLAINT. 
1.  A  bill  to  compel  one  claiming  an  interest 
In  complainaot's  lands  to  set  forth  and  specify 
his  title,  claim,  or  interest  therein,  which  does 
not  allege  disjanctively  that  Tespoudent  claimed 
or  was  reputed  to  claim  a  lien  or  incambranca 
on  the  land,  is  demurrable  under  Act  1892  (Gode 
1896.  if  809-813),  the  purpose  of  which  is  to 
compel  tbe  determination  of  claims  to  real  es- 
tate in  certain  cases,  and  to  quiet  title  thereto, 
and  which  require  every  cmflicting  clataa, 
whether  of  absolute  title  or  incumbrance,  to  be 
drawn  into  controversy. 

Appeal  from  Chancery  Court,  Autauga 
County;  Richd.  B.  Kelly,  ObauceUor. 

Bill  by  W.  A.  Weaver  against  E.  O.  Eaton. 
From  a  decree  sustaining  a  demurrer  to  the 
bin,  complahiant  appeals.  Affirmed. 

It  was  averred  In  the  bill  that  the  com- 
plainant "owns  and  Is  In  peaceable,  con- 
structive, and  actual  pOBsesston"  of  certain 
lands  spedflcally  described;  "that  B.  G.  Bat- 
Do,  who  is  over  the  age  of  21  years,  and  re- 
sides In  Autauga  county,  Ala.,  claims  or  is 
routed  to  claim  some  right,  title,  or  Interest 
In  and  to  said  land;  and  that  no  suit  Is  pend- 
ing In  any  court  to  enforce  or  test  the  validi- 
ty of  said  title  or  claim."  The  bill  then  con- 
(Innes  as  follows:  "That  your  orator  hereby 
calls  upon  the  said  B.  G,  Eaton  to  set  forth 
and  specify .  his  title,  claim,  or  Interest  in 
and  to  said  southeast  %  of  section  8,  town- 
ship 19,  range  12,  in  Autauga  county,  Ala.; 
or  in  and  to  any  part  thereof,  and  to  set 
forth  and  specify  how  or  by  what  Instro- 
ment  the  same  Is  derived  and  created."  The 
prayer  of  the  bill  was  as  follows:  **The 
premises  considered,  your  orator  prays  fhat 
the  said  E.  G.  Eaton  be  made  a  party  de- 
fendant to  this,  your  orator's,  bill  of  com- 
plaint: And  that  upon  the  final  hearing  of 
this  cause  that  your  honor  be  pleased  to  de- 
cree that  said  E.  G.  Eaton  has  no  estate, 
interest,  right,  claim,  or  title  in  and  to  the 
said"  lands  specifically  described.  There  was 
alao  a  prayer  for  general  relief.  The  de- 
fendant demurred  to  the  bill,  among  othera 
upon  the  following  grounds;  (1)  For  that 
said  bill  only  requires  this  respondent  to  set 
forth  his  estate  or  Interest  In  said  lands 
therein  described,  and.  from  aught  that  ap- 
pears from  said  bill,  be  may  have  an  in- 
cumbrance upon  said  lands.  (2)  For  that 
said  bltl  does  not  require  this  respondent  to 
set  forth  and  specify  what  incumbrance  he 
has  on  said  lands.  (3)  For  that  this  respond- 
ent  is  not  called  upon  by  said  prayer  to  set 
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forUi  and  specif  vbat  title,  claim.  Interest, 
or  Incambrance  li«  claims  upon  said  prop- 
erty. 

Wm.  A.  Collier,  for  appellant  Knox,  Dix- 
on &  Bnrr,  for  appellee. 

McOLELLAN.  O.  J.  The  purpose  of  the 
act  of  December  10,  1892,  was  to  give  a 
remedy  to  persons  In  iiOBsesston  of  and  claim- 
ing to  own  lands  to  clear  the  title  thereto 
from  all  conflicting  claims,  or.  In  the  words 
of  Its  caption,  "to  compel  the  determination 
of  claims  to  real  estate  In  certain  cases  and 
to  quiet  the  title  to  the  same."  The  contem- 
plation was  not  that  the  remedy  thus  pro- 
vided should  be  resorted  to  to  settle  any  par- 
ticular conflict  In  claims  of  title,  Interest, 
or  Incnmbrance.  It  was  not  contemplated 
that  the  status  of  ownership  of  a  given  tract 
of  land,  or  the  rights  of  parties  In  respect 
thereto,  shall  be  determined  primarily  by  the 
bill  and  proceedings  which  the  statute  au- 
thorizes; but  the  contemplation  was  that  all 
and  every  conflicting  claim,  whether  of  ab- 
solute title  to  the  whole  or  some  part  of  the 
tract,  or  of  some  interest  In  the  land  less 
than  the  absolute  title,  or  of  some  Hen  or 
Incnmbrance  upon  It,  should  be  drawn  Into 
controversy  by  the  bill,  and  finally  settled 
by  the  decree.  And  such  Is  the  pnrpose,  ra- 
tional and  contemplative,  of  the  statute  as 
now  embodied  In  sections  809-^13  of  the 
Oode  of  188&  Thus,  In  section  809,  the  suit 
Is  authorized  "to  settle  the  tltie  to  the  land 
and  to  clear  up  all  doubts  and  disputes  con- 
cerning the  same."  Section  810  providea  that 
the  "bin  •  •  must  allege  •  •  • 
that  the  defendant  claims  or  la  reputed  to 
claim  some  right,  title  or  Interest  In  or  In- 
cumbrance tq>on  such  lands,  and  must  can 
upon  him  to  set  forth  and  specify  his  title, 
claim.  Interest  or  Incumbrance,  and  how  and 
by  what  Instrument  the  same  Is  derived  and 
created."  Section  811  requires  the  answer 
to  set  forth  the  defendant's  claim  of  title. 
Interest,  or  Incumbrance,  If  be  claims  any 
"estate  or  Interest  In,  or  Incnmbrance  upon 
such  land,"  etc.  And  section  812  provides 
for  a  decree  in  all  such  cases  determining, 
not  only  title,  strictly  speaking,  but  the  ex- 
istence of  incumbrances  vel  non,  their  na- 
ture, etc..  If  they  exist,  etc. 

B^ng  brought  Into  court  under  this  stat- 
ute, the  defendant  is  thus  by  Ub  terms  en- 
titled to  have  any  Incumbrance  be  claims  up- 
on the  land,  as  well  as  any  claim  of  title,  ad- 
judicated and  its  status  settled.  Having  this 
right,  indeed  being  required  by  the  statute 
in  plain  words  to  set  forth  his  claim  of  In- 
cumbrance, and  the  statute  also  in  plain 
words  requiring  the  court  to  decree  In  refer- 
ence to  Incumbrances,  It  would  seem  clear, 
on  the  general  principle  of  pleading,  that 
the  bill  must  present  tbe  Issues  to  be  fore- 
closed by  the  decree,  -and  espedalCr  upon 
the  requirements  of  this  statute  as  to  what 
both  the  bin  and  tbe  answer  shall  contain, 
wad  as  to  what  the  decree  aball  cover;  that 


tiie  bill  sban  fallow  tbe  statnte,  and  aver  In 
all  cases  that  tbe  defendant  claims  or  Is  re- 
ported to  claim,  not  only  title,  but,  dlsjnne- 
tlvely,  a  lien  or  Incumbrance  upon  tbe  lands. 
Such  an  averment  conld  be  established  by 
proof  titber  of  a  claim  or  rented  dalm  of  a 
lioi  or  an  Incumbrance;  bat  In  this  case 
tbe  averment  does  not  bave  to  be  proved  at 
all.  To  tbe  contrary,  nnlesa  it  Is  admitted 
by  the  answer,  tbe  decree  goes,  without 
proof  of  any  eort,  to  the  establishment  of  the 
complainants  title,  and  to  tbe  destruction  of 
all  Hens  or  incumbrances  in  respondent's  fa- 
vor upon  tbe  lands.  It  is  only  wben  the 
respondent  by  bis  answer  admits  tint  he 
claims  some  estate  or  lnt««st  or  Incum- 
brance upon  the  lands,  and  sets  It  forth,  that 
any  proof  la  to  be  taken,  and  tbe  evidence 
goes,  not  to  the  «dstence  of  a  claim  on  tbe 
part  of  the  respondent,  bnt  to  tbe  validity 
and  nature  of  the  title  or  Incnmbrance  he  as* 
serts.  Upon  these  considerations  we  are 
come  to  tlie  condnsitm  that  the  chancellor 
properly  sustained  tbe  demurrer  to  the  bin 
on  the  ground  that  It  did  not  allege,  dis- 
junctively, that  respondent  claimed  or  was 
reputed  to  claim  a  lien  incambrance  iqmhi 
the  land. 
Affirmed. 

(U»  Aim.  ZZS) 
MOORE  V.  ALABAMA  NAT.  BANK. 
(Supreme  Coqrt  of  Alabama.  Dee.  17,  IflOB.) 
QUmTINQ  TITLS— STATOTB-OOIIPLAINT. 
1.  A  bill  to  compel  one  claiming  an  Interest  ta 
complainant's  land  to  set  forth  and  specify  Us 
title,  claim,  or  incumbrance,  alleging  tliat  "no 
suit  is  pending  between  complainant  and  re- 
spondent to  enforce  or  test  the  validity  of  sndi 
alleged  title  or  dalm,"  is  demntrable  for  not 
following  the  language  of  Code  1886,  |  80SL  pro- 
viding that  a  person  whose  title  to  land  is  de- 
nied or  disputed,  or  any  other  person  who  claims 
or  is  reputed  to  own  ft  or  to  hold  any  lien  or 
incnmbrance  thereon,  may  maintain  a  suit  hi 
equity  to  settle  the  title  when  "no  salt  Is  pend- 
ing to  enforce  or  test  the  validity  of  such  titles 
claim  or  incumbrance." 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  C.  Carmlchael.  Chancellor. 

Bill  by  Maggie  B.  Moore  against  the  Ala- 
bama National  Bank.  From  a  decree  sus- 
taining a  demurrer  to  the  biU,  complainant 
appeals.  Affirmed. 

Tbe  bill  in  this  case  was  filed  under  the 
statute  by  the  appellant,  Maggie  D.  Moore, 
against  tbe  Alabama  National  Bank,  to  com- 
pel tbe  determination  of  claims  to  real  es- 
tate and  quiet  the  title  thmto.  It  was  aver^ 
red  in  tbe  bill  that  tbe  complainant  was  tlw 
owner  of  and  *in  the  actual  peaceable  pos- 
session" of  certain  real  estate  situated  in  tbe 
city  of  Bhrmlngham,  which  was  specifically  de- 
scribed. It  was  tiien  averred  "that  tbe  said 
Alabama  National  Bank  claims  to  be  tbe 
owner  of  said  property  above  described,  and 
claims  some  kind  of  interest  in  said  premises 
or  a  part  thereof  tbe  exact  nature  of  wtalcta 
Is  to  your  oratrlx  unknown,  and  said  Alabama 
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National  Bank  denies  and  dlspntes  the  valid' 
ttf  of  the  title  of  ycm  oratrlx  to  uld  prem- 
ises." Tbe  bill  tben  oontlnued  with  the  fol- 
lowing aTennenta:  "XoQr  oratrlx  further 
•howB  that  there  la  now  no  suit  pendlnc  be> 
tween  your  oratrlx  and  lald  Alabanui  Na- 
tional Bank  to  enforce  or  test  the  TnUdlty 
of  snch  alleged  title  or  claim." 

The  prayer  of  tbe  bill  was  that  the  de- 
fendant be  required  to  show  what  right,  title 
or  Interest  It  might  have  In  and  to  said  real 
Mtate,  and  set  forth  and  specify  what  title, 
claim  .or  Incnmbrance  It  has  In  or  to  said  real 
estate,  and  bow  and  by  what  Instroment  the 
same  Is  derived  or  created,  and  that  upon  the 
final  hearing  of  the  cause,  the  right,  title, 
claim,  Interest,  or  incnmbrance  of  the  de- 
fendant be  declared  tmlawfo]  and  Invalid,  and 
that  it  be  adjudged  and  decreed  that  any 
claim,  title  or  interest  of  tbe  defendant  be 
annalled  and  canceled,  and  that  complainant 
be  decreed  to  have  an  absolute  right  and  title 
to  said  property.  To  this  bill  tbe  dtfendant 
domtrred  upon  tbe  following  grounds:  (1> 
Said  l^n  does  not  set  forth  sncb  facts  as  give 
tbe  court  jnristUctlon.  (2)  Said  bill  does  not 
allocs,  as  is  spedflcally  required  by  the  stat- 
ute, that  there  is  **no  suit  pending  to  en- 
force or  test  flie  Ttltdity  of  such  title,  claim 
or  incumtnanoe^  as  comj^alnant  seeks  to 
bare  settled. 

Upon  the  Bolnnliaton  of  the  cause  upon  the 
demurrer,  the  ehancenor  rendered  a  decree 
Buatafnliig  said  demurrer,  and  allowing  the 
cmntfaliiant  U  days  within  vhich  to  amend 
Ids  UU.  From  tUs  decree  tbe  complainant 
appeals,  and  assigns  the  rendition  thereof  as 
error. 

John  J.  Moore,  for  appellant  Henry  Up* 
MO  Sims,  for  appellee. 

HABAIAON,  X  The  bUl  was  filed  under 
KCtlona  80B-SiS  of  the  Code  of  1886,  which 
have  reference  to  "the  determination  of 
^tms  to  lands  and  to  quiet  tiae."  Sec- 
tkm  800  proTldes.  *that  a  person  answering 
ttie  eondltlon  therein,  when  tale  title  to  the 
lands,  or  to  any  part  thereof  is  dnled  or 
disputod,  or  any  other  person  claims  or  Is  re- 
puted to  own  tiie  same,  or  any  part  thereof, 
or  any  Interest  therein,  or  to  bold  any  Uen 
or  Incnmbtanee  tiwreon,  and  no  suit  Is  pmd- 
Ing  to  enforce  or  to  test  tbe  validity  of 
ancta  title,  claim  or  Incombrance,**  may  ''main- 
tain, a  suit  in  equity  to  aettle  the  title  to 
anch  land%  and  to  dear  op  all  doubts  or 
dilutes  cmceming  tbe  same." 

The  bin,  not  following  the  prorlslons  of 
tbla  section  In  retorence  to  the  pendency  of 
any  salt  "to  enforce  or  to  test  th»  valldtty 
ot  audi  title,  daim  or  incnmbrance^"  simply 
aTezred.  "there  is  now  no  suit  psndlng  be- 
tween your  matrix  and  said  Alabama  Na- 
tional Bank,  to  oiforee  or  teat  the  validity 
of  auch  alleged  title  or  daim."  Vor  this 
failure  to  the  bill  to  fifllow  this  lequlzemnut 
of  the  Btatatsh  the  defendant  quealloned  Ito 
suffldency  by  demurrer,  which  the  court 


sustained,  giving  the  complainant  IS  days 
within  which  to  file  an  amendment 

It  thus  appears  that  the  allegation  of  the 
bill,  called  in  question  by  demurrer,  was  not 
made  from  mere  want  of  caution  on  the  part 
of  the  pleader,  but  was  the  result  of  delibera- 
tion, on  which  he  desired  to  risk  tbe  equity 
of  the  bill.  It  will  be  seen,  that  the  aver- 
ment  does  not  follow  the  language  of  tbe 
statute,  but  Is  a  departure  tberefrom.  The 
language  of  the  bill  as  to  the  pendency  of  a 
suit  Is,  as  has  appeared,  that  there  is  no 
suit  pending  between  complainant  and  de- 
fendant, "to  enforce  or  test  the  validity  of 
such  alleged  title  or  claim,"  of  defendant 
to  the  land,  whereas,  the  provision  of  the 
statute  as  to  this  matter  is,  that  "no  suit  Is 
pending,  (not  between  cmnplaloant  and  de- 
fendant) to  enforce  or  test  (not  defendants 
title  or  claim  as  is  averred,  buQ  the  validity 
of  sncb  title,  dalm  or  Incumbrance."  It  may 
well  be  conceived,— admitting  the  truth  of  the 
averment  of  tbe  bill,  tiiat  there  was  no  suit 
pending  between  tbe  complainant  and  defend- 
ant for  tbe  purposes  spedfied,— that  there 
may  have  been  a  suit  pending  between  the  de- 
fendant and  some  one  else.  In  which  the  title 
ot  cwnplainant  to  tbe  land*  might  be  deter- 
mined; and  that  aside  from  the  mere  ques- 
tion of  tltie,  tbe  defendant  mlgbt  have  held 
*^  Uen  or  Incumbrance*  on  tbe  land,  which 
there  was  a  pending  suit  to  determine.  This 
averment  of  the  Mil  tolls  short  of  statutory 
i  requirements  for  the  matotenance  of  a  bill 
I  of  this  character.  Weaver  v.  Bston,  8S  South 
6471  We  sre  Impressed,  it  Is  ttie  saf^  and 
better  rule  to  require  ttie  bill.  In  this  re~ 
spect  to  preserve  substontlally  tbe  language 
of  tbe  statuto.  The  duucelkw  did  not  err 
to  his  ruling. 
AflBrmed. 

088  Ala.  661) 
JENKINS  et  al.  T.  JONAS  SCHWAB  00. 
(Supreme  Oonrt  of  Alabama.   Dee,  17,  1908.) 
aorr  to  quiet  titlk— outbtandino  mort- 

OAOB-PROPRI&TT  OP  CROSS-BILL-OBPAR- 
TURE— MORTOAOS  OF  HOHESTBAI>-DBPECT- 
IVB  ACKNOWLEDOMBNT^DIRDCT  ATTACK- 
RESTORATION  OP  MONET  LOANBD-BBOVBITT 
POR  PRIOR  INDEBTEDNESS. 

1.  Code  1896,  |  800,  anthoriies  a  suit  to  qaiet 
title,  BDd  section  811  provides  that,  U  the  de- 
fendant shall  anawer,  claiming  any  estate  or 
interest  in  or  Incamln'aDce  upon  the  lands,  he 
must  specify  and  set  forth  the  title,  claim,  etc. 
Held,  that  a  cross- UU  In  sudi  action  setting  sp 
and  seeking  to  toreclose  defendant's  mortgage 
on  the  property  was  within  the  court's  ]iiriidi»- 

tlOD. 

2.  Where  a  bill  to  quiet  title  draws  In  ques- 
tion the  existence  and  ext«it  of  defendant's 
claim  to  the  property,  a  cross-bill  settli^  op 
defendant's  mortgage,  and  asking  to  foreclose 
the  same,  does  not  mvolve  a  departure  from 
■the  original  case. 

8.  The  mcHigage  of  a  homestead  admowl- 
edged  by  the  grantor's  wife  before  a  notary  paih 
lie  who  Is  s  stockholdMT  and  ofBcw  in  the  our- 
poration  mortgagee  is  Invalid,  and  subject  to 
be  so  treated  on  a  direct  attack. 

f  IL  gas  AslcaoirlelgsMia^  vaL  X,  Oast  Dl»  I  ML 
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4.  Code  1896,  |  8lQ&,  aaUiorizes  a  suit  to  quiet 
title,  to  determine  ererr  claim  of  interest  ad- 
Terse  to  plaintiffs  ownership.  Held,  that  a 
mortgage  set  up  hj  defendant  for  adjudication 
in  response  to  such  a  bill,  and  which  was  in- 
valid Dj  reaaon  of  a  defective  adcnowledgment, 
was  broaght  under  direct  attack. 

6.  The  rule  that  in  order  to  rescind  an  in- 
valid mortgage  the  mortgage  must  return  the 
money  obtained,  does  not  apply  where  the  mort- 
gMe  was  given  to  secure  a  pre-«zlstiiic  indebt- 


Appeal  from  ChaDcery  Court,  Jefferson 
County;  John  0.  Garmfcbael,  Chancellor. 

'  Bill  by  WtlllB  L.  Jenkins  and  another 
against  the  Jonas  Schwab  Company,  a  cor- 
poration. Decree  for  defendant,  anA  com- 
plainants appeal.  Bevwsed. 

The  defendant  filed  Its  answer,  claiming 
that  It  held  a  mortgage  on  the  lands  described 
In  tbe  bill  of  complaint  to  secure  an  Indebted- 
ness evidenced  by  promissory  notes;  that  nit- 
on this  mortgage  Indebtedness  there  was  a 
balance  due  and  unpaid.  Tbe  defendant  then 
prayed  tbat  Its  answer  be  taken  as  a  croBr 
blU,  and  said  mortgage  be  foreclosed.  Tbe 
complainants  In  the  original  bill  made  a  niiO- 
tiion  to  strike  the  cross-bill  of  the  defendant 
ftcnn  the  file  iqion  the  grounds  that  this  was 
a  proceeding  under  the  atatnte,  and  that  said 
statute  does  not  iwovlde  for  the  filing  of  a 
croa»-bUI.  Tbe  oom^lnants  to  Uke  original 
bill  also  demurred  to  the  cron-blll  upon  the 
following  grounds:  (1)  Tbat  the  defendant, 
in  Its  answer  and  croas-bUl,  did  not  offer  to  do 
equity;  ^  that  said  answer  and  crosa-UU 
seek  relief  oth^  and  beyond  atatntory  relief; 
<8)  that  the  defendant  to  tbe  statutot?  bill 
cannot  seek  afflrmatlre  relief  by  a  cross4}lU. 
The  mottois  to  strike  the  cross^iill  and  tbe 
demurrer  w^e  eadb  oTermled.  Thereupon 
tbe  complainants  In  the  original  bill  filed  an 
answer  to  tbe  crosa-bUl,  In  which  they  set  op 
the  tact  that  the  mortgage  held  by  the  de- 
tendant  and  described  in  the  cross-bill  was  In- 
valid, because  the  lands  coDv^ed  tiiereln  con- 
atltnted  the  hcHneatead  of  tlie  complainants  In 
the  original  bill  at  the  time  ot  tbe  executlOD 
of  said  mortgage;  fbat  the  complainants  were 
at  tbat  time  married  men,  and  tbat  the  wife 
of  neither  of  them  made  a  separate  acknowl- 
edgment of  the  execution  of  the  mortgage  be- 
fore an  officer  competent  to  take  such  ao- 
knowIedgmentSt  as  required  -by  the  atatute; 
that  the  officer  before  whom  the  wires  of  the 
complainants  made  their  ackiiowIedgmentB 
was  at. -the  time  a  stockholder  and  officer  of 
the  defendant  companyt^  The  Issue  of  fact 
formed  by  tbe  cross-bill  and  the  answer  tber^ 
to  was,  a^,alIowed  under  iba  provisions  of  the 
statute,  tried  by  a  juir,  and  a  verdict  was  re- 
turned by  the  Jury,  and  certified  to  the  court, 
establishing  aa  true  the  facta  contained  In  the 
amswer  and  tbe  ovM»>bilL  On.  the  final  snb- 
mlssiott  of  the  cause-on  the  tdeadlngs  and 
proof,  the  chancellor  flecrbed  {hat  the  com- 
pislnants  were  the  pwnexp  and  bx  posseasloa 
of  the  lands  docribed  In  the  bill,  but  ttelr 
o^wers^  ynn  8vUActl».tbe  mortage  of  tbe 


req^ondent,  and  that  tbe  respondent  waa  en- 
titled to  the  relief  prayed  for  to  its  cnw-UlL 
A  reference  was  ordered  that  tbe  register 
take  and  state  an  account  of  the  amount  due 
from  complainants  to  tbe  respondent  upon  tbe 
mortgage  described  in  the  re^ndent's  cross- 
bill, etc, 

James  E.  Webb,  for  appellants.   Kerr  A 
Haley,  for  appellee. 

SHARPS,  3.  Thia  snlt  was  b^un  by  a 
biU  filed  under  tbe  statute  (CodelS96,  ||  80O- 
813),  Which,  undo:  given  circnmstaiwes,  au- 
thoriaeB  the  filing  of  a  bill  to  compel  the  de- 
termination of  claims  to  real  estate  and  to 
quiet  the  title  to  the  same.  The  defendant 
answered  tbat  iqwn  the  lot  described  in  the 
bill  it  held  a  nmtgaga  eKecnted  by  cMn^ain- 
ants,  together  with  certain  notes  given  by 
them  contenqiwaneously  with  the  mortgage, 
and  by  a  croaa^l  It  j^rayed  for  furecloaure  of 
the  mortgage.  A  motion  to  strike  out  the 
croBfl-blll  and  a  demurrer  to  same  were  over- 
ruled, and  complainants  answered  tbe  aom- 
bUl,  setting  J39  that  at  the  time  of  the  trans' 
action  in  question  they  were  married  men, 
aoA  the  lot  was  their  hmnestead;  that  ex^ 
cntkm  of  tbe  mortgage  was  not  acknowledged 
1^  the  wife  ot  ttOtex  of  them  before  any  offi- 
cer competent  to  take  ttie  separate  adtnowl- 
edgment  required  by  the  statute  In  respect  of 
such  conveyances;  tbat  tbe  notary  pntdlc 
whose  certificate  purports  to  show  such  ac- 
knowledgmenta  were  made  was  a  stockholder 
and  an  officer  In  the  mortg^  company,  and 
was  therefore  disqualified  to  act  to  taktog  tbe 
required  separate  acknowledgments.  A  jury 
trial  was  had  under  the  provlatons  of  tbe  stat- 
ute and  tbe  verdict  thereto  rendered  estab- 
lished as  true  the  averments  of  fact  contained 
in  the  answer  to  tlie  enss-bllt 

The  motion  to  strike  the  cross-bill  and  the 
demnrrer  to  same  were  property  overruled. 
■Though  the  Jnrlsdtetion  tovoked  by  tbe  bill 
la  statntory.  there.  If  nothing  in  the  statute 
or  elsewhere  wUdi  in  cases  brought  under 
SBC^  Jvlsdlctifxi  pret^udes  thoae  who  are 
made  defendants  thereto  to  seek  afflrmative 
relltf  by  eroaa-blU  according  to  the  usual 
chanocry  practice.    Intenittlonal  B.  ft  L. 
Aaa'v  <  Stocka,  1S4  Ala.  M»,  87  Sootii.  303; 
Gbeney  v.  Nathan.  11»  Alaj'254,  20  South.  SOl 
C6  Am.  JStL  Rep.  26.  The  orlgfaul  bUl  drew 
In  question  the  existence  aad  ortent  of  de- 
fendanfa  cbtfm  to  llie  lot;  wad  the  a«es-bai. 
being  founded  upon  the  same  subject-matter 
and  seeking  only  tlie  raftodemaat  of  that 
clahn,  did  not  tovolve  a  dejMMnre  tnm  tiie 
wi^nal  ease;  Newago,  etc.  Go.  v.  Btereis, 
79  aflch:  S98»  44  S:  W.  SS2.   Under  the  facts 
as  found  by  the  jury  tiie  'ttiopl^ge  was  to- 
valid,  and  was  subject  to  be  so  treated  upsn 
a  direct  attoiik.  Monroe  v.  Arthur.  126  Ala. 
SSZ,  28  South.  476k  8S  Am.  St  Bep.  36;  Feam 
V.  Belrne,  129  Ala.  485,  29-  Bolith.  568;  Hayes 
V.  Southern  B.  ft  L.  Ass'n,  124  AbL  663,  2d 
South.  527,  82  Ato.  «t  Bep.  210, 
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Tile  statute  mder  which  ttw  suit  was 
teonght  glvea  a  remedy  for  the  determination, 
•t  the  lDstanc«  of  a  person  in  possession  of 
land,  of  every  claim  of  Interest  adverse  to  his 
own«^lp.  Since  the  mwtgage  conatltntes 
the  claim  proponnded  for  adjudication  In  re- 
qKHise  to  the  btil.  It  Is  under  a  direct  attacl^ 
and,  Its  taiTalldlty  having  been  so  brought  to 
▼lew  by  the  pleadings  and  verdict,  no  decree 
for  Iti  enforcement  should  have  been  ren- 
dered. 

In  ttie  diancellor*B  opinion  It  seems  to  have 
been  assumed  that  there  was  a  casta  conald* 
eiratlon  for  the  mortgage,  which  complainants 
should  have  offered  to  restore  while  insisting 
on  cancellation  of  the  mortgage.  It  Is  true 
that  the  maxim,  "He  who  seeks  equity  most 
do  equity,"  Is  of  general  application  to  cases 
bi  equity,  tnclnding  those  twongtat  onder  the 
statnte  for  quieting  title.  Hart  t.  Smith; 
44  Wis.  218;  Benson  t.  Shotwell,  87  Cal. 
4»,  25  Pac.  248,  17  Eney.  PI.  *  Pr.  STO. 
If  it  be  trae  tbat  «d  tte  fhitb  of  tbe  mort- 
gage complainants  obtained  money  or  oth- 
er things  of  value,  they  are  not  entitled  to 
cancellation  of  that'  instrument  ocept  on 
making  eompenaatten  for  what  was  so  ob- 
tained. Hayes  t.  Bo.  B.  ft  L  Aa^n,  supra. 
Tbe  record,  however,  Is  silent  as  to  the  char- 
acter at  tbe  eonsldwatloB  of  tbe  notes  and 
iiK«tgacs>  Vnm  an  that  appears,  the  consld- 
emtira  may  have  omristed  entirely  of  a  past 
due  Indebtedness,  and  hence  there  Is  now  no 
room  for  application  of  the  maxim.  The  de- 
cree will  be  reversed,  and  the  cause  remand- 
ed, and,  aboiUd  tbe  cause  be  thereafter  sub- 
mitted upon  the  record  as  It  now  stands,  the 
m«tgage  will  be  mcondltionally  subject  to 
cuKellatloii. 

Bemad  and  remanded. 


an  Ala.  IN) 

DENNIS  T.  BTATB. 

(Snprcma  Oonrt  of  Alabama.   Dec  17,  190S.) 

GAHIH&-PDBUO  PLACB-EVIDBNCS-aBllARKS 
or  PROaBODTOR.  ■ 

1.  Testimony,  od  a  prosecattcHi  for  plartng 
crape,  tbat  tbe  crap  game  was  played  "about 
20  steps  distant  from  the  state  landa  outride  of 
tiie  fence  on  the  edge  ot  a  swamp  of  the  Davis 
Place,"  does  not  mean  that  it  occurred*  on  the 
Davis  Place,  but  outside  Its  fence. 

2.  The  testimony  of  witness  as  to  the  crap 
game  he  played  with  defendant,  differing  from 
that  of  toe  other  witnesses  only  In  that  they 

S laced  It  in  ApriL  while  he  placed  it  in  May  or 
one,  is  not  sobject  to  the  objection  of  being 
irrelevant  and  immaterial;  the  difference  being 
recoDcilabla  on  the  score  of  a  mistake  on  his 
part,  whldi  la  a  matter  for  the  jnry. 

8.  Ob  a  prosecntion,  under  Code  1896,  |  4792, 
for  playing  craps  in  a  pablle  place,  testimooy 
of  witness  that  Eie  had  played  craps  in  tiie  same 
fence  corner  where  defendant  played,  off  and 
on,  for  four  or  five  years,  ana  the  place  was 
known  as  the  "Old  Crap  GrouDds,"  Is  sufficient 
to  authorise  a  finding  that  the  place  was  a 
public  one. 

4.  Statement  of  the  prosecution  to  the  Jnty 
on  a  prosecution  fOr  playing  craps:  "You  know 
the  ovUa  attendant  on  tneaa  crap  gamea— « 


crowd  of  negroes  with  a  Iwttle  of  whisky  la 
one  pocket  and  a  pistol  In  the  other,  get  togeth* 
•r  to  gamble^  and  you  know  what  cnmes  grow 
out  of  these  meetings'*— is  not  open  to  objectioait 
there  being  no  statement,  as  a  fact,  that  there 
was  a  bottle  of  whisky  or  a  pistol  in  the  pocket 
ef  any  one  that  played. 

Appeal  from  Elmore  Gimnty  Oonrt;  & 
J.  Lancaster.  Judge. 

Henry  Dennis  was  convicted  of  playing 
craps  In  a  public  places  and  appeals.  Affirm- 
ed. 

Upon  the  Introduction  of  all  the  evldeneob 
the  court,  among  other  things  gave  tbe  fol< 
lowing  Instructions  to  the  Jury:  "(1)  GenUe- 
inen  of  the  Ju^y,  I  charge  you  that  in  order 
to  convict  this  defendant^  you  must  flrat  be- 
lieve that  the  defendant  was  gaming,  as 
charged  In  the  complaint;  second,  that  the 
place  where  tbe  gaming  occurred  must  have 
been  a  public  place.  That  tbe  evidence  in 
this  case  shows  that  the  place  was  not  a 
public  place,  pu  se^  and  that  therefore^  In 
order  for  it  to  have  become  public  in  the 
sense  In  which  the  atatate  contemplatea  aocb 
a  place,  it  must  have  become  public  by  usages 
and  by  being  used  for  so  long  a  period  of  tima^ 
and  so  frequently,  by  persons  engaged  in 
shooting  craps,  that  It  was  recognized  by  the 
community  generally  as  a  place  of  resort  for 
that  purpose.  In  reaching  this  conclusion, 
you  may  consider  the  testimony  of  Alien 
Boblnson  as  to  the  frequency  of  the  games 
played,  and  the  number  of  persons  engaged 
In  such  games— whether  or  not  by  the  lapse 
of  time  and  the  frequency  of  these  games, 
the  place  had  become  a  public  plac^  recog- 
nized as  such  by  tbe  community.  If  you  be- 
lieve from  tbe  evidence  of  Allen  Koblnson, 
and  the  other  witnesses  for  the  state,  that 
parties  were  In  the  habit  of  frequenting  this 
place  for  a  period  of  time  and  often  enough 
to  give  the  place  the  stamp  of  a  resort,  and 
that  at  the  time  charged  tbe  defendant  waa 
present  and  played  at  a  game  of  craps,  if 
you  should  believe  this  beyond  a  reasonable 
doubt,  you  will  find  the  defendant  guilty. 
(2)  In  ascertaining  whether  the  place  where 
defendant  la  charged  to  have  played  craps 
la  a  public  place  or  not,  yon  may  consider  the 
question  of  the  proximity  of  the  state's 
lands.  These  lands  are  shown  to  have  been 
at  tbta  time  used  as  a  convict  camp  by  tbe 
state  of  Alabama,  and  you  may  consider, 
taking  all  the  other  evidence  in  the  case, 
whether  or  not  the  proximity  of  the  'Davla 
Place,*  where  defendant  is  shown  to  have 
played,  to  tbe  state's  lands-^nds  belonging 
to  the  state— constituted  this  place— the  Da- 
vis Place— a  public  place."  The  defendant 
separately  excepted  to  each  of  these  por^ 
tions  of  the  court's  general  charge  to  the 
Jury,  and  also  excepted  to  the  court's  refusal 
to  give  the  following  charge  requested  by 
him:  "If  tbe  Jury  believe  the  evldeace,  they 
must  find  the  defendant  not  guilty." 

Lull  &.Tate^  for  appellant.  Maascg:  .Wil- 
■on^  AUy.  Gen.,  tm  tlie  &iat«h 
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HABALSON,  J.  The  defenOlant  was  pro- 
ceeded against  under  section  4792  of  tbe 
Oode  of  1896^  tor  playing  a  game  of  caids 
or  dice  In  a  public  place. 

The  evidence  on  tbe  part  of  the  state  tend- 
ed to  sbow  that  defendant  and  a  party  of 
negroes  In  April,  1903,  were  engaged  la  play- 
ing with  dice  In  a  game  of  "throwing  craps," 
near  the  "Davis  Place,"  about  20  feet  from 
Uw  stnte  lands,  outside  the  fence  on  the  edge 
of  a  swamp  of  the  Davis  Place,  near  the 
bouse  of  W.  W.  Ooff,  who  was  a  guard  of 
convicts  confined  at  Splgners;  that  Andrew 
Thompson  and  Allen  Robinson  were  of  the 
party  playing,  and  that  the  parties  engaged 
tn  the  playing  were  arrested  on  the  spot 

The  evidence  of  all  the  witnesses  for  the 
state,  except  that  of  Allen  Sobinson,  was  to 
the  effect  that  the  game  was  played  In  the 
month  of  April,  1903.  Allen  Bobinson  testi- 
fied, that  he  was  shooting  craps  with  the 
defendant,  and  that  he  and  the  others  en- 
gaged in  the  game  were  arreted;  that  the 
game  was  played  on  tbe  lands  of  tbe  state 
In  the  comer  of  the  fence  about  50  yards 
from  Mr.  Gofl's  house,  and  that  the  playing 
was  in  May  or  June,  1903.  He  also  testified, 
that  he  had  played  craps  on  the  state's  place 
in  this  same  fence  comer,  off  and  on  for  four 
or  five  years,  and  that  the  place  was  known 
as  **the  Old  Orap  Ground."  The  defendant 
moved  to  exclude  Boblnson's  testimony,  on 
the  ground  that  it  was  irrelevant  and  im- 
material, and  that  the  game  of  craps  refers 
red  to  by  him.  was  being  played  upon  the 
lands  of  the  state,  In  a  fence  comer,  and 
In  the  month  of  May  or  June.  1903,  and  the 
state  had  elected  to  base  the  prosecution 
upon  a  game  played  on  what  was  known  as 
tbe  Davis  Place,  occurring  in  the  month  of 
April,  1903,  which  motion  was  overruled. 
BMdence  was  wanting  to  sbow,  that  the 
playing  took  place  on  the  Davis  Place.  The 
nearest  approach  to  it  was,  that  Goff  swore, 
that  the  game  was  played  "about  twenty 
steps  distant  from  the  state  lands  outside 
of  the  fence  on  the  edge  of  a  swamp  of  the 
Davis  Place."  This  does  not  mean  that  it 
occurred  on  the  Davis  Place,  but  outside  of 
Its  fence  of  that  pltfce  and  on  the  edge  of  a 
swamp.  ^ 

Tbe  evidence  was  not  Irrelevant  to  show 
that  the  game  the  witness  Robinson  was 
testifying  about  was  the  same  game  the 
other  state's  witnesses  deposed  to  as  occur- 
ring In  April,  1903.  Robinson  Identified  the 
game  In  which  be  played  with  defendant  as 
being  the  one  the  other  witnesses  deposed  to 
as  occurring  In  April,  the  only  material  dif- 
ference of  the  vrltnesses  being,  that  he  states 
that  It  occurred  in  May  or  June,  end  tbe  oth- 
ers, that  it  occurred  In  April.  He  did  not 
testify  that  he  had  ever  played  In  any  other 
game  In  which  defendant  participated,  at 
any  other  time  or  place.  This  difference  In 


the  testimony  of  the  vrltness,  Robinson,  from 
the  others,  was  easily  reconcilable  with  their 
evidence,  on  tbe  score  of  a  mistake  on  the 
part  of  Robinson,  which  was  a  matter  prop- 
erly determinable  by  the  jury.  To  tiiat  end, 
it  was  certahily  not  anhject  to  tin  ottfeetloiii 
raised  against  It 

The  evidence  of  tbe  witness,  Roblnatm, 
tended  to  prove  the  character  of  the  places 
as  one  to  which  the  people  resorted  to  play 
craps.  He  stated,  that  he  had  played  craps 
in  this  same  fence  corner,  off  and  on,  for 
four  or  five  years,  and  the  place  was  known 
as  "the  Old  Crap  Ground."  and  this  was  snf- 
fident  evidence  on  which  to  find  that  the 
place  was  a  public  one.  Finnem  t.  States 
115  Ala.  106,  22  South.  693. 

There  was  no  ^or  of  which  tbe  defendant 
can  complain  la  tbe  portions  of  the  oral 
charge  of  tbe  court  excepted  to  by  him,  nor 
was  there  error  in  refusing  the  general 
charge  requested  by  Um. 

In  tbe  course  of  his  speech  to  the  Jozy,  the 
solicitor  said.  "7ou  gentlenwn  know  the 
evils  attendant  upon  these  crap  games—a 
crowd  of  negroes  with  a  bottle  of  whisky 
In  one  pocket  and  a  pistol  In  the  other,  get 
together  to  gamble,  and  yon  know  what 
crimes  grow  out  of  these  meetinga"  Tbe 
defendant  objected  to  this  language,  and 
moved  to  exclude  It  from  the  Jury.  Tbe 
court  overruled  the  objection  and  motion,  and 
defendant  excepted. 

Tbe  correct  rule  In  this  respect.  Is  stated  in 
Cross  V.  State.  68  Ala.  484,  where  It  was 
said,  quoting  from  the  case  of  Brown  v. 
Swineford.  44  Wla  2S2,  28  Am.  Bep.  582, 
"It  is  sufficient  to  reverse  a  Judgment,  for 
counsel,  against  objection,  to  state  facta  per^ 
tinent  to  the  issue,  and  not  In  evidence,  or  to 
assume,  arguendo,  such  facts  to  be  In  the 
case  when  they  are  not,"  This  court  added: 
"We  would  not  embarrass  free  discussion,  or 
regard  the  many  hasty  or  exaggerated  state- 
ments counsel  often  make  in  tbe  heat  of  de- 
late, which  cannot,  and  are  not  expected  tOk 
become  factors  in  the  formation  of  the  ve^ 
diet.  Such  statements  are  usually  valued  at 
their  true  worth,  and  have  no  tendency  to 
mislead.  It  Is  only  where  the  statement  is 
of  a  substantive,  outside  fact— stated  as  a 
fact— ^nd  which  manifestly  bears  on  a  ma- 
terial Inquiry  before  the  Jury,  that  the  court 
can  interfere,  and  arrest  discussion."  ■ 
'  In  this  instance  the  solicitor  did  not  state 
as  a  fact  In  the  case,  that  there  was  a  bottle 
of  whisky  or  a  pistol  In  the  pocket  of  any 
one  that  played,  but  he  was  merely  ualng 
what  he  said  as  to  this  matter,  as  an  illustra- 
tion of  the  evils  that  may  grow  out  of  gam- 
bling, and  urging  tUs  as  an  argument  in  fa- 
vor of  suppressing  the  habit  The  court 
committed  no  error  in  orerruling  the  motion 
to  exclude  tbe  language  excepted  to. 

Affirmed. 
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(83  UtM.  3S7) 

OUMBEBI1A.ND  TEO:PHONE  &  TffiLB- 
ORAFH  CO.  T.  SANDEBS. 

^apreme  Court  of  Mississippi.  Jan.  U.  KNH.) 

TBLKPHONBS— PAILURB  TO  DBLIVBR  HESSAOa 

— PBNALTT— STATCTB-C0N8TRUCTI0N. 

1.  Under  Code  1S92,  |  4im,  providios  that,  if 
any  telephone  compaiiT  "slull  receire  a  message 
or  matter  for  transnusslon/'  ud  shall'  fail  to 
transmit  correctly  and  deliTor  It  within  a  rea- 
sonable time,  the  permm  injured  shall  be  enti- 
tled to  recover  from  the  company  a  penalty  and 
damageS)  the  ftilure  to  delirer  messages  not  In 
writing  does  not  sabject  the  company  to  the 
poialty. 

Appeal  from  Circuit  Coort,  l^llabfttclile 
County;  Sam  C.  Cook.  Judge. 

Action  b7  J.  O.  S.  Sanders  against  the  Cum- 
berland Telephone  &  Telegraph  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

The  Cmnberland  Telephone  &  Telegraph 
Company  owned  a  telephone  line  from 
Oharleaton  to  Snmner,  Miss.  On  Janvary  7, 
1808,  J.  O.  S.  Sanders  asked  the  agent  of  the 
tel^lume  company  at  Charleston  to  send  a 
message  to  T.  B.  Dudley  at  Snmner,  and  on 
the  same  day  asked  that  a  message  be  sent 
to  J.  O.  Denman,  neither  of  which  were  sent 
On  January  16th  he  again  requested  that  a 
tel^taone  message  be  sent  to  T.  B.  Dudley. 
Neither  of  these  messages  were  in  writing, 
nor  was  any  fee  paid.  These  messages  were 
not  dellTered.  and  Sanders  brought  three  nilts 
in  the  Justice  of  the  peace  court  to  recover 
the  statutory  penalty  prescribed  by  section 
4826  of  the  Code  of  1892,  and  actual  im- 
ages caused  by  the  failure  to  dellrer  these 
messages.  He  recovered  a  Judgment  in  tbe 
justice  of  the  peace  court  for  the  poialty,  and 
also  actual  damages,  from  which  an  appeal 
was  taken  to  the  drcnit  court  In  the  drcnlt 
comt  there  was  Judgment  tar  plaintiff  for  the 
■tatutery  penal^  of  $26  In  each  case,  but 
notUng  was  recovoed  for  actual  damages. 
From  that  Jw^ment  defmdant  appeals. 

Dlnkins,  Caldwell  &  Ward  and  Harris  & 
Powell,  for  appellant  3.  O.  S.  Sanders  and 
Wiln^  .&  Dudley,  for  appellee. 

WHITFIELD,  C.  J.  Section  4326  of  the 
Code  of  1892  ts  a  highly  penal  statute,  and 
must  be  strictly  construed.  We  are  clearly 
of  the  opinion  that  the  only  messages  or  mat- 
ter referred  to  In  that  section  are  written  or 
printed  messages  or  matter.  The  very  lan- 
guage of  tbe  statute  clearly  indicates  this. 
The  messages  or  matter  the  failure  to  trans- 
mit correctly  and  deliver  which  subjects  the 
telegraph  and  telephone  companies  to  the  pen- 
alty therein  provided  are  declared  to  be  mes- 
sages "addressed  to  a  person,"  etc.  These 
messages,  it  Is  said,  must  be  transmitted  cor- 
rectly; tha±  is,  correctly  as  written.  "To 
transmit  correctly  and  deliver  the  same" — 
tliat  Is,  the  messages  or  matter  so  addressed— 
Is  the  precise  language  used.  It  may  be  true 
tbat  a  large  part  of  the  messages  or  matter 


handled  by  a  telephone  company  Is  orally  de- 
livered as  the  budness  Is  actually  conducted, 
but  the  qnestltni  Is  what  character  of  mes- 
sages or  matter  this  particular  statute  de- 
scribes when  it  provided  the  penalty  tor  the 
failure  to  correctly  transmit  and  deliver  such 
messages  or  mattw.  The  statute  Itself  is 
very  Imperfectly  framed  as  regards  telephone 
companies,  for  there  ts  a  manifest  difference 
In  some  respects  between  the  nature  of  the 
businesses  conducted  by  the  two  companies,  as 
the  respective  businesses  are  actually  conduct- 
ed; and  this  defect  or  imperfection  la  the 
statute,  as  It  relates  to  tel^hone  eompanles,- 
properly  calls  for  an  amendment  by  the  Legis- 
lature. Ct  Is  our  business  to  construe  the 
statute  strictly  at  it  is  now  framed,  and  un- 
der the  familiar  principles  ot  construction  ap> 
plicable  to  penal  statutes  we  are  of  the  opin- 
ion that  what  took  place  here  Is  not  within 
the  purview  of  tlie  sfntiite. 

As  stated  in  Western  Union  Telegraph  Co. 
T.  Dozler,  67  Miss.  291,  7  South.  326,  "The 
very  expression  as  to  a  message  delivered  to 
be  sent  carries  vritb  It  the  Idea  of  a  written 
or  printed  measage^  and  so  here  the  very 
expressions  to  which  we  have  referred  clearly 
indicate  tliat  as  to  telephone  companies,  as 
the  law  now  stands,  only  those  which  are 
written  or  printed  come  within  the  purview 
of  this  statute.  There  was  nothing  here  but 
a  mere  call,  the  object  of  the  call  being  to 
secure  tbe  presence  of  the  parties  at  the  tele- 
phone at  Sumner,  and  to  communicate  with 
them  as  desired.  UntU  the  Legislature  sliall 
so  amend  the  law  as  to  make  it  clear  that 
this  sort  of  matter  orally  delivered  and  trans- 
mitted is  meant  to  be  dealt  with  in  this  penal 
fashion,  the  penalty  cannot  be  recovered. 

Beversed  and  remanded. 


(8S  UlM.  S78) 

HOWABD  et  al.  V.  STATB. 
(Supreme  Gomrt  of  Misdssipid.   Jan.  11,  1904.) 

GAMINO— PLEA  OP  FORMER  CONVICTION— TIME 
PGR  PILING— WITNESS  TURNINQ  STATE'S  EVI- 
DENCE—IN  STHDCTION  ON  CREDIBILITY-WP- 
FICIENCT  OF  INDICTMENT. 

1.  It  is  improper  to  refuse  to  allow  a  plea  o£ 
former  convictioD  to  be  filed  during  trial. 

2.  Code  1S92,  S  1432,  provides  that  every 
witness,  when  sammoned,  snail  appear  and  give 
evidence  of  all  offensM  against  the  gamhUng 
law  of  which  he  shall  have  knowledge,  and  a 
witness  so  summoned  and  giviog  evidence  with- 
out Brocurement  or  contrivance  on  his  part  shall 
be  uiereafter  exempt  from  crimtnal  prosecution 
for  such  offense  in  relatlou  to  which  ne  testifies 
in  good  faith.  HeU,  in  a  prosecution  for  gam- 
ing, that  It  was  error  to  refuse  to  instruct  tbat 
in  determining  the  interest  a  witness  bad  iu 
the  case  the  jury  might  consider  tbat  such  wit- 
ness was  under  indictmeut  for  gaming,  and,  if 
he  testified  for  the  state,  was  discharged  from 
liability  to  pnntshment  on  accoant  of  such  viola- 
tioo  of  the  law,  though  the  instmction  failed  to 
enomerate  the  statutory  conditions  under  which 
this  immunity  was  obtainable. 

3.  Code  1892,  g  1431,  iH^vides  tbat  on  the. 
trial  of  all  indictments  for  gaming  the  state 

1 L  8m  Crlmlaal  Lav,  voL  U,  C«iL  Dig.  | 
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■hall  not  be  confined  to  proof  of  t  ringle  Tlola* 
tion.  bttt  under  an  Indlctmeot  waivinf  a  Btngw 
offense  may  sire  In  evldeuee  sny  one  or  more 
offeosea  of  tbe  lame  diaracter  committed  an- 
terior to  tbe  day  laid  in  the  indictment,  and  not 
barred  by  Hmltationa;  but  In  snch  case,  after 
coDTlction  or  acquittal  on  the  merita,  the  ac- 
cused shall  not  be  ag^n  liable  to  prosecotioD  tor 
any  offense  of  the  same  character  committed 
anterior  to  the  day  laid  in  the  Indictment. 
HeM,  that  thongh,  onder  the  statate,  proof  of 
any  offense  not  barred  by  limitations,  committed 
anterior  to  the  day  laid  In  tbe  fakdietmeut.  was 

{iroper  against  a  dngle  defendant,  and  thoogb 
t  was  also  competent  for  the  Indictment  to 
(^■rge  any  nnmber  of  defmdants  with  the  Joint 
commission  of  one  or-  more  offenses,  yet  an  In- 
dictment diarfdng  a  nmnber  lOf  def ntdanta  with 
fai^Tldaal  offenses  was  bad.  ^ 

Appeal  from  dremt  Oonrt,  Urfayatte  Ootm- 
tj;  P.  H.  Lowrer,  Judge. 

Jim  BowavA  and  ottwn  were  conTlctad  o£ 
gambHnK,  and  ap^eaL  Benraraed. 

Tbe  appellant^  11  In  aumber,  and  oth- 
ers, vere  Jointly  Indicted  hy  the  grand  Jury 
of  Lafayette  county  at  the  August,  1902. 
term  of  the  circuit  court,  for  gambling.  Tbe 
Indictment,  leaving  off  the  formal  parts,  al- 
leges that  the  parties  Indicted  "on  the  

day  of  February,  1902,  in  said  county,  did  un- 
lawfully play  at  a  certain  game  and  games 
of  dice  commonly  called  'craps'  for  money." 
A  demnrrer  was  Interposed  to  this  indict- 
ment on  tbe  ground  that  it  Joins  charges  for 
separate  and  distinct  offenses  against  sepa- 
rate Individuals,  thus  denying  each  defend- 
ant his  constitutional  right  to  be  Informed  of 
tbe  nature  and  cause  of  tbe  accusation  against 
bim.  This  demurrer  was  overruled.  After 
tbe  trial  had  proceeded  for  some  length,  de- 
fendants offered  to  file  a  plea  of  autrefois 
acquit,  but  the  court  refused  to  permit  them 
to  do  so.  Defendants  were  convicted,  and 
fined  $100  and  coats.  Their  motion  for  a 
new  trial  was  overruled,  and  they  appealed. 

W.  Y.  Sullvan.  for  appellants.  J.  N.  Flow- 
ers, Aset  Atty.  Gen.,  for  tbe  State. 

WBITFIBLD,  G.  J.  We  thUUc  It  dear 
fliat  then  was  a  notion  made  to  compel  the 
district  attorney  to  elect  as  to  which  offenses 
and  against  what  parties  be  would  proceed. 
The  failure  of  the  court  to  do  tbls  Is  also 
made  tme  itf  tbe  gronnds  <it  the  motion  tor  a 
new  trial.  It  Is  also  clear  tbat  tame  of  tbe 
defendants  offered  to  file  propw  pleas  of 
former  conviction.  This  the  court  refused  to 
allow  to  be  done.  It  Is  true  tbat  this  action 
et  tbe  court  Is  not  made  a  ground  of  tbe 
motion  for  a  new  trial,  but,  as  the  cause 
mast  be  reversed.  It  Is  proper  to  say  tbat  the 
eonrt  oagbt  to  have  allowed  tbn  pleas  to 
bellied. 

The  Instruction  marked  4%  for  the  de< 
fendants  la  as  follows:  'The  court  charges 
the  Jury  tbat  In  determining  the  interest  a 
witness  bss  in  tbe  case  they  are  at  liberty 
ta  consider  the  fact,  U  tbe  proof  shows  It, 
tfiat  such  witness  Is  tmder  indictment  for 
gamioft  and  that,  U  be  tasttfles  in  behalf  of 


the  state,  la  thereby  discharged  from  Ua- 
bility  to  fine  or  punishment  on  account  oC 
such  violation  of  tbe  law.  The  jury  has  tlie 
right  to  look  to  this  fac^  If  sbown  by  tlw 
testimony,  In  detarmfaalng  wbat  wel|^t  U 
any,  they  vrlll  give  to  his  testimony."  Tbla 
Instruction  the  court  refused  to  give.  In 
view  of  tbe  provisions  <^  section  1482  trt  tHe 
Code  of  1892  and  of  the  testimony  In  the 
case,  tlie  refusal  of  tUa  charge  wu  fatal 
error.  Tbat  section  Is  as  fcdlows:  "Every 
witness  when  summoned,  sbaU  appear  ai^ 
give  evidence  of  all  offenses  against  tbe  pn»- 
vldona  of  law  as  to  gambling  or  gamine  eC 
which  be  sbsll  bsve  any  knowledge;  and  a 
witness;  so  smnmoned  and  giving  evldHiee 
without  procurement  or  contrivance  on  his 
part,  shall  be  tibereafter  exempt  fnm  crim- 
inal proseention  for  such  offense  In  relatkm 
to  which  he  sball  have  so  testified  In  good 
faith."  The  testimony  sbows  that  aome  of 
these  witnesses  were  oodefendants  In  this 
fame  Indictment,  and  tiiat  they  testtted  In 
good  faith  for  tiie  state  In  reCwmoe  to  tbe 
very  offrases  embraced  la  tiUs  Indletraent: 
There  are  two  condltioas  of  bnmanlty  pro- 
vided by  said  section:  First;  that  such  wft- 
nesees  must  have  been  aummoiud  by  Uie 
state,  and  must  bave  given  evidence  witb- 
out  procurement  or  contrivance  on  their  part 
and  In  good  faltii;  aeoimd,  di^  exanptioa 
is  exemption  from  proaecution  for  tbe  very 
offense  In  relation  to  whldi  they  dwU  bave 
so  testlfled.  But  tbls  Immunity  la  a  matter 
between  than  and  tbe  state.  It  la  not  nec- 
essary that  tbe  charge  for  tbe  otiiw  deCend- 
anta  shall  set  out  tiie  condltimis  of  tUa  Im- 
mnnlly.  It  Is  enough  for  the  diarge  la  this 
respect  to  state  that  tbey  bad  obtained  waA 
immunity,  and  tbls  the  charge  does. 

Bnt  thoe  li  a  mm  serious  error  sUn  to  be 
noted.  SectlOD  1481  of  the  Code  of  1882  pro- 
vides: "On  tbe  trial  of  aU  Indictments  fbr 
gambling  or  gaming,  the  state  sball  not  be  con- 
fined In  the  proof  to  a  tfn^e  vtotaUon,  but  un- 
der tbe  Indictment  charging  a  single  ofltaise 
may  give  In  evidence  any  one  or  more  offmses 
of  tbe  same  character  committed  antertor  to 
tbe  day  laid  In  tbe  Indictment  and  not  bar- 
red by  tbe  statute  of  limitations;  bntlnsndi 
case,  after  convictlai  or  acquittal  on  tiie 
merits,  the  accused  shall  not  be  again  liable 
to  prosecution  for  any  offense  of  the  same 
character  committed  anterior  to  tbe  day  laid 
in  the  indictment."  Under  tbls  section  It  Is 
proper  for  an  Indictment  to  charge  any  single 
defendant  with  tbe  commission  of  **any  one 
or  more  offenses  of  the  same  character"  com- 
mitted within  the  statutory  period  anterior 
to  tbe  day  laid  In  the  indictment;  second.  It 
Is  also  competent  under  this  statute  for  tbe 
Indictment  to  charge  any  number  of  defend- 
ants with  the  Joint  commlBslon  of  any  one 
or  more  offenses  of  the  same  cDaracter  as 
therein  stated.  But  It  Is  not  comi>etent,  nor 
was  It  ever  the  purpose  of  tbe  Legislature, 
to  permit  under  this  statute  an  Indictment  to 
charge  any  nnmber  of  separate  and  dlsttaet 
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IndlTldnala  wltb  tbe  conunlaBlon  of  Beparate 
and  distinct  offenees  under  tbe  gaming  law, 
wbolly  disconnected  In  time  and  place  eacb 
Cram  tbe  otbet.  It  tbe  opposite  contention 
were  soand,  It  would  be  pn^w  for  an  Indict 
ment  under  tbls  section  to  diarge  60  men  In 
ea<^  of  tbe  S  anperrlsors'  dlstrlcta  of  a  coun- 
ty—250  mea  in  all— wltb  tbe  commlsslcHi  of 
10,000  s^Mrate  acts  of  gaming,  altboui^eacb 
and  erery  act  of  gaming  sbould  b^  as  to 
time  and  places  wholly  distinct  from  eacb 
and  every  othw  act  at  gaming.  'Om  law 
never  contemplated  any  such  boundless  con- 
fuflton,  and  Ibe  cases  of  Lea  t.  State,  61  Miss. 
204,  1  Soatb.  244.  and  Strawbem  t.  State, 
87  Mlas.  422,  pn^eriy  understood,  do  not 
support  such  contention.  It  is  to  be  espe- 
cially noted  tiut  tai  neltber  one  of  ^ese  cases 
was  tbere  any  demurrer  to  tbe  indictment 
or  was  tbeie  any  motion  to  qnasb  tbe  lndlct> 
meat  on  tbls  special  ground  wblcb  we  are 
consldwing;  and,  fnrtber,  it  Is  to  be  spe- 
cially noted  that  tbe  court  in  both  these 
cases  spedsUy  pointed  out  that  "the  legality 
and  sufficiency  of  tbe  indictmentf'  in  tbls 
req^ct  was  rat  presented  for  dedslon.  And 
it  is  further  to  be  noted  that  in  the  case  of 
Lea  T.  State  it-is  expressly  Indicated  that,  if 
otijection  had  been  property  taken  to  the  In- 
•  dlctment  on  the  ground  that  it  permitted  tbe 
"Joinder  of  charges  for  sepante  and  dis- 
tinct oSrases  against  sqtarate  and  distinct 
indlTiditals,"  tbe  indictment  would  have  been 
quashed.  In  the  Btrawhem  Oaae  the  lan- 
guage of  the  court  at  page  428  upon  the  first 
and  second  pn^posttlons  shows  deacly  that  It 
was  dealing  with  tbe  question  of  inserting 
several  distinct  felonies  or  misdemeanors  of 
the  save  degree  In  the  same  indictment 
against  Ibe  same  ofEendeiis;  The  indictment 
there  contained  two  counts.  The  first  count 
was  an  Indictment  for  playing  at  toiplns, 
tbe  second  count  was  tot  playing  at  pool; 
and  tbe  motion  to  quafdi  in  that  case  was 
on  tbe  sole  ground  that  the  indictment  char- 
ged two  distinct  offenses  against  tbe  same 
defendant— a  wholly  distinct  ground  from 
tbe  one  we  are  considering.  So  tbe  motion 
to  compel  the  distilct-  attcnney  to  elect  and 
to  compel  him  to  proceed  upon  Ihe  charge  of 
either  playing  tbe  game  of  tenpins  or  of  pool 
was  on  that  ground  alone.  Tbls  falls  very 
far  ;  short  of  presenting  tiie  objection  here 
under  review.  In  Strawhem's  ease  the  third  ■ 
exertion  bad  been  disposed  of  on  the  ground 
ttiat  the  witness  was  competent  because,  he 
had  no  interest,  and  all  that  Is  stated  as  tbe 
additional  reason  why  be  sbould  bave  been 
pCTftltted  to  testify  Is  pure,  dictum.  Tbe 
dietum  contained  a  discussion  as  to  whether 
the  Indictment  charged  four  persons  with 
the  joint  commission  of  the  offense,  and  tbe 
dDort  stated  tbat  tile  circuit  judge  bsd  adopt 
ed  the  construction  of  the  Indictment  which 
would  make  it  a  charge  that- each  of  the  de- 
fendants was  "severally"  charged  «rlth  the 
commission  of  squiiAte  and  distinct  mlsd^ 
meanors.   And  the  court  in  li^B  Lea  Oase 


(veiy  unnecessarily,  as  we  think)  treated  tbe 
Lea  Case  and  the  Strawbem  Case  as  Iden- 
tical. It  is  true  that  in  tbe  Strawbem  Case 
the  point  for  consldoratlon  (similar  to  the 
one  here)  was  whether  tbe  second  charge  for 
tile  dtfendants  was  properly  refused,  and  Oe 
court  held  that,  since  no  objection  had  be«i 
taken  to  tbe  Indictment,  and  the  circuit  judge 
had  adopted  the  construction  indicated,  there 
was  no  error  in  flw  r^sftl.  Bot  the  eorloaa 
fact  recnains  that  the  first  instruction  for  the 
state  in  the  I«a  Case  most  manifestly  shows 
tbat  the  district  attumey  asked  it;  and  tbe 
court  gave  it,  on  the  view  that  tlie  Indict* 
ment— Identical  with  the  Indictment  In  tbe 
Strawbem  Case— did  charge  the  joint  com- 
mission of  the  same  character  of  offenses  by 
Becky  Lea  with  some  other  persons.  In  both 
clauses  of  said  instruction  the  word  ••with" 
is  used.  In  the  first  clause  it  la  said  that  tt 
tbe  jury  believed  Becky  Lea  played  **witb» 
the  other  three;  In  the  seccmd  clause  it  is 
said' if  the  Jury  believed  Bei^  Lea  played 
"with"  any  one  tilas.  let  the  court.  In  Its 
opinion,  said  it  tM  constrained  the  Stnw- 
hem  Case,  In  which  no  such  Instruction  Is 
shown,  and  in  which,  on  tbe  contrary,  this 
court  expressly  stated  that  the  circuit  court 
bad  proceeded  not  npon  the  theory  ttiat  the 
defendants  bad  played  with  anybody  else, 
but  tbat  each  d^eodant  had  severally  played 
at  a  particular  game.  It  must  also  be  care- 
fully noted  that  In  both  cases,  however,  tUa 
conrt  stressed  spedally  tbe  fact  tbat  no  ob- 
jection was  taken  t»  the  Sndit^ent  tbe 
demuFxer  or  motion  to  qnasb,  em  the  pre> 
else  ground  we  are  reviewing.  Certainly, 
this  statute  must'  be  conatmed  .lemedlaUy, 
qnd  not  penally  for  tbe  sunwenion  of  gam- 
ing; but  jost  as  certainly  an  Indlctmoit  under 
it  must  not  infringe  tbe  constltirttonal  dgbt 
of  tbe  .defandant  to  be  pteclsely  inttnrmed  of 
the  nature  and .  causa  of  the  accusation 
against  him.  It  is  true,  secti<m  1481  per- 
mits the  state  to  show  In  evidence  any  pne 
or  more  offenses  of  tbe  same  character  com- 
mitted n  within  the  period  of  tbe  statute  of 
limitations;  but  the  last  clause  of  that  sec- 
tion, recoipildng  the  unusual  liberality  tbna 
granted  tbe  state,  oq^ressly  ^^es  ISiat.  in 
such  case,  **after  conviction,  the  accused 
shall  not  again  be  liable,  to  prosecution  for 
any  o^ense  committed  anterior  to  tbe  day 
laid  in  the  taidictmeiitif  ■  This  Ottma  ttie  oau- 
tlous  XG«avd  the  Le^^lature  bad,for;tbls  epn- 
sUtutlonal  right  of  the  defendant,  lest  %ao 
broad  a  liberty  might  be  given  ■  tli#  ;state. 
The  verbiage  'of  that  statute  liurther'  Indl: 
cates'  that.  It  Is  dealing  with  either  4^  single 
accused  person  or  with  a  number  'of  accrued 
persons  Jointly  coi^mlttipg  offenses  agabst 
the' gaming  laws.  From  all  which  coniAdeta- 
tfons  tt  must'be  perfecUy  clear  that  no  such 
indictment  as  tbls  csn  be  allowed.'  If  an 
illustration  of  the  utter  Impnqiirlety  of  such 
.an  indictment  is  needed,  tt  IK  furnished  bf 
the  chaos  preseftted  by  tbls  record.  '  Here  are 
19  papsoas  iv^dlcted  la  poe  Vid      n99^  ^ 
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dlctment,  and  under  this  Indictment  evld^ce 
was  Introduced,  oTer  the  objection  of  de- 
fendants, of  a  multitude  of  offenses  against 
the  gaming  laws,  committed  not  Jointly,  bat 
sererally  by  each  of  the  defendants,  at  va- 
rious times  and  places  within  the  period  of 
the  statute  of  limitations.  Evidence  was  al- 
lowed to  go  to  the  Jury  over  tlie  objection 
of  defendants  of  games  played  by  different 
gronps  and  sets  of  the  defendants  at  whol- 
ly different  and  distinct  times  and  jtocea  for 
the  period  named,  wltibout  there  being  the 
slightest  connection  shown  between  the 
games  played  at  one  time  and  place  and  the 
games  played  at  various  other  times  and 
places,  or  between  the  separate  gronps  of 
players  at  different  times  and  places. .  The 
court  even  allowed  the  state  to  show  In  its 
testimony  games  played  singly  by  each  sep- 
arate person  at  times  and  places  wholly  dis- 
tinct from  games  separately  played  by  each 
of  the  other  persona  at  wholly  distinct  and 
separate  times  and  places.  The  law  is  not 
the  "author  of  confusion." 

We  will  construe  section  1431  with  the 
greatest  liberality  permissible  and  consistent 
with  the  defendants*  constitutional  right 
above  Indicated.  But  to  sustain  this  Indict- 
ment would  not  only  abolish  this  right,  but 
Introdnce  a  system  of  criminal  pleading 
wholly  at  war  with  deameas,  order,  and  jus- 
tice. This  Indictment  upon  Qie  return  of  the 
cause  Into  the  cfrcuit  court  upon  a  motion  to 
quash  the  same  iqran  the  ground  Indicated, 
supported  by  proper  proof,  should  be  quash- 
ed* and  the  defendants  held  to  answer  pn^r 
Indictments. 

Berersed  and  remanded. 


(M  Fla.  418) 

BIOTE  et  al.  t.  MORTON  «t  aL 
(Ehipreme  Court  of  Florida,  IMTision  B.  Dee:  1, 
1908.) 

ICORTOAOB-FORBCLOSintB-PARTIBS— A8- 
aiGNMENT  OP  ERROR. 

1.  The  heirs  or  derisees  of  cue  who  died  aft- 
«  tlie  Berlsed  Statutes  went  into  eff^  are 
necessary  parties  to  a  Ull  to  foreclose  a  mort- 
gage on  real  estate  ezecoted  by  b!m. 

2.  It  is  immaterial  whether  apcellants  are 
Jointly  Interested  In  a  Joint  assignment  of  error 
golne  to  the  absence  of  necessair  parties.  The 
appellate  court  may  notice  such  defect  of  its 
own  motion. 

|0yllAbus  tv  the  Oonrt) 

Appeal  from  Orcntt  Oonrt,  Lake  County; 
Hinoi  S.  Jones,  Jndge. 

BlU  by  Sallle  S.  Morton  and  J.  B.  Morton 
against  Bdwln  H.  Mote  and  another.  De- 
cree for  ^aintifla,  and  defendants  appeal. 
Reversed. 

J.  B.  Gaines  and  O.  T,  Green,  for  appel- 
lants. Geo.  P.  Raney  (J.  A.  Tlnnon,  on 
brief),  for  appellees. 

OOCKRELL,  J.  Appellees  filed  their  bill 
to  enforce  two  mortgages  given  as  collateral 

TL  •Mllortsam  TOL  as,  OMt  XHg.  I  Utt. 


securities  to  a  note  made  by  Edwin  H.  Mote; 
one  of  the  mortgages  being  executed  by  the 
Vails  and  the  Loveils  jointly,  and  the  other 
by  the  Vails  alone.  The  bill  alleges  that  Wil- 
liam B.  Vail  died  hi  1900,  at  his  winter  res- 
idence In  Lake  county,  Fla.,  and  left  a  will 
wherein  Edwin  S.  Newton  was  appointed 
executor.  It  does  not  appear  that  the  lands 
covered  by  these  mortgages  were  devised 
thereby,  but  only  that  the  wlU  was  duly 
proven  and  recorded  In  New  York;  that  let- 
ters were  Issued  to  Newton;  that  a  certified 
transcript  of  the  record  and  a  copy  of  the 
will  were  filed  and  recorded  in  the  county 
court  of  Lake  county,  Fla.,  and  thereupon  the 
said  Newton  was  appointed  executor  by  said 
court,  and  was  acting  as  such  In  the  dis- 
charge of  said  trust  From  this  statement 
it  will  be  seen  that  within  the  decision  In 
the  case  of  Scott  t.  Jenkins,  recently  hand- 
ed down  by  this  court  (46  Fla.  — ,  35  South. 
101),  the  heirs  or  devisees  of  the  said  Wil- 
liam E.  Vail,  deceased,  are  necessary  parties 
to  this  suit,  and  In  the  absence  of  such  par- 
ties a  decree  of  foreclosure  is  erroneous. 

It  Is  immaterial  whether,  the  assignments 
of  error  being  joint  all  the  parties  appel* 
lant  joining  therein  are  injuriously  affected 
thereby,  for  the  qnestlon  of  necessary  'par* 
ties  may  be  considered  by  this  court  under 
the  long-established  practice,  In  the  absence 
of  any  assignment  based  thereon.  This 
court  cannot  with  propriety  pass  upon  tbe 
righfs  of  such  necessary  parties  in  tbelr  ab> 
sence. 

As  the  decree  must  be  reversed  tw  lack 
of  parties^  we  do  not  pass  upon  any  other 
questions  sought  to  be  raised  here. 

OARTBB,  P.  J.,  and  UAXWmJj,  m 
cm, 

TATLOR,  a  J.,  and  HOCKBB  and 
-SHACKLBFORD,  JJ.,  concur  In  the  opin- 
loa 


(4«  na.  2U) 

HOODLaSSS  T.  JBRNIOAN. 

(Supreme  Cbnrt  of  Florida,  IMvIsion  A.  Deck 
9,  1903.) 

TRIAL— OBJECTIONS  TO  EVIDENCE— APPEAL' 
BILLS  OF  EXCBPTI0NS-C0NTBNTS-IN8TR0C- 
TIONS  —  WAIVBR  OF  ERRORS  —  RULES  OF 
COURT  —  DEED  —  DESCRIPTION  —  BJBCTHKNT 
—VERDICT, 

1.  A  parl7  who  objects  to  evidence  or  th« 
competency  of  witnesses  should  state  spedfieally 
the  groands  of  his  objections,  In  order  to  ap- 
prise the  court  and  his  adversary  of  the  precis* 
objection  he  Intends  to  make.  General  objec- 
tions to  evidence  proposed,  without  stating  the 
precise  ground  of  objections,  sre  vague  and 
DOgatory,  and  are  withont  weight  before  an  ap- 

eillate  court,  unless  the  evidence  objected  to 
palpaUy  prejudicial.  Improper,  and  Inadmis- 
tibie  for  any  purpose  or  under  any  dream- 
stances,  when  a  general  objection  thereto  is 
aufflclent. 

2.  This  court  cannot  condder  any  objectiOBS 
to  the  admisBlldlity  of  evidence  except  such  ob- 
jections  as  were  made  In  the  oonrt  bslew;  ths 
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plaintiff  in  «rror  being  coiifined  to  the  ipedfic 
objections  made  in  the  trial  court. 

3.  In  Bctiona  at  law  the  party  objecting  to  the 
Introduction  of  evidence  must  not  only  state 
speafically  the  grounds  of  his  objections  there- 
to,  seasonably  except  to  the  mliug  of  the  court 
tbere<Hi,  and  base  his  assignment  of  error  upon 
the  objections  as  made  in  the  coort  btlow,  aod 
npOD  ue  raling  thereon,  bat  must  argna  tlie  as- 
afgument  as  made,  in  this  court. 

4.  The  only  exception  to  the  rale  tbat  errori 
not  assigned  or  not  argued  will  not  be  consid- 
ered by  this  court  is  where  a  Jurisdictional  or 
other  fundamental  error  Is  aivarent  on  the  face 
of  the  record  itself. 

6.  Whwe  a  docoment  la  offered  in  Ita  entirety, 
and  in  Its  entirety  is  objected  to  upon  the 
ground  that  a  portion  of  it  la  inadmissible,  and 
that  In  a  genwal  way,  mch  objection  ihotud  be 
orerruled. 

6.  The  ertdentlarr  an&  ordinary  UIIi  of  ex- 
ceptions must  be  made  up  separate  and  distinct 
from  each  other,  and  each  must  be  sufficieut  and 
complete  in  itself  to  review  the  errors  designed 
to  be  presented,  and  a  reference  by  the  court 
from  one  to  the  other  Is  not  permiBsible  to  aid 
defects  in  either. 

7.  The  duty  devolvea  upon  tiie  plaintiff  In  er- 
ror or  his  counsel,  upon  resort  to  an  appellate 
court,  to  make  the  errors  complained  of  clearly 
to  appear,  if  they  in  truth  exist,  by  a  proper  rec- 
ord of  all  the  facts  and  circumstances  pertinent 
to  and  connected  with  such  alleged  error;  and, 
in  exhiUting  them,  the  duty  likewtoe  deTolves 
upon  him  to  exhibit  all  such  facts  and  drcnm- 
stances  fairly  and  truly. 

8.  The  rales  contemplate  that  in  making  ap 
Ulls  of  exceptions  based  upon  the  admission  or 
niectlon  of  evidence,  where  the  evidmce  ad- 
mitted or  rejected,  forming  the  subject  of  the 
exception,  does  not  in  and  of  Itself  show  upon 
fts  face  its  pertinency  and  relevancy  to  the  Ift- 
■ne  being  tried,  and  there  Is  other  evidence, 
either  admitted,  or  proffered  and  rejected,  that 
will  connect  it  with  the  case  and  show  its 
relevance  or  pertinence,  such  other  connecting 
evidence  should  be  set  forth  lu  the  bill  of  ex- 
ceptions 00  as  to  enable  the  appellate  court  folly 
and  fairly  to  pass  upon  the  [vopriety  or  im- 
propriety of  the  admission  or  rejection  thereof. 

9.  This  court  baa  repeatedly  and  anlformly 
held  that  the  office  of  a  bill  of  exceptions  is  to 
give  the  facts  on  which  the  conrt  decided,  and 
should  give  sll  the  facts  bearing  upon  the  de- 
cision, BO  that  the  appellate  court  may  know 
fnlly  and  cleaiiy  everything  which  influenced 
the  dedslott  of  ue  conrt  Onr  new  mlea  nuke 
no  change  in  thia  re^nlremeDt,  but  rimply  pro- 
vide, in  actions  at  law.  except  criminal  actions, 
for  both  an  ordinary  and  evidentiary  bill  of  ex- 
Geption&  when  necessary,  and  prescribe  what 
each  Ull  ehoald  contain,  and  how  Hid  bUla 
•honld  be  made  np. 

10.  Where  the  error  complained  of  Is  based 
upon  an  Instruction  given  to  tbe  Jury,  or  the 
refusal  to  give  a  requested  instruction,  then 
the  plaintiff  in  error  should  have  recited  in  the 
ordinary  bill  of  exceptions  a  statement  of  the 
evidence,  or  what  the  evidence  tended  to  prove. 
In  connection  with  the  instruction  given  or  re- 
fosed,  predicated  on  such  evidence.  In  compli- 
nnce  with  the  rcQnlrementa  of  special  mle  8. 

11.  The  appellate  court,  equally  with  suitors, 
Is  bound  by  its  rules,  and  they  must  be  con- 
•tmed  as  statutes  would  be  construed. 

12.  Errors  assigned  and  not  argued  will  be. 
treated  as  abandoned.  It  is  not  sufficient  mere- 
ly to  repeat  the  error  assigned,  and  state  that, 
in  the  opinion  of  counsel,  this  constitutes  error, 
or  dint  an  inspection  of  the  evidenco  or  Instruc- 
tiona,  or  of  the  record,  will  show  It  to  be  error. 
TTnless  the  error  complained  of  is  so  glaring  or 
patent  that  no  argument  is  needed  to  demon- 
strate it,  counsel  must  call  the  attention  of  this 
conrt  to  tbe  q>eciflc  gronndi  upon  which  the 
arrar  le  based,  eUting.  nil  nasou  therefor,  and 
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citing  authorities  In  sumort  thereof,  and,  where 
reference  to  the  record  Is  necessary,  should  give 
the  pages  thereof. 

13.  Section  1109  of  Revised  Statutes  of  1892 
makes  copies  of  the  records  and  judidal  proceed- 
ings of  any  court  lu  this  state  admissible  in  erl- 
dence  in  all  cases  in  this  state,  when  authenti- 
cated by  the  attestation  of  the  officer  having 
charge  of  the  records  of  said  court,  with  the 
seal  of  audi  court  annexed.  Under  this  sutute 
certified  coi^es  of  tite  mtnntea  of  any  conrt  of 
record  In  tnla  state  would  be  admlsMole  in  evi- 
dence. 

14.  WhUe  it  is  true  that  if  the  description  of 
the  land  conveyed  in  a  deed  is  such  that  a  sur- 
veyor, Iqr  applying  tbe  rules  of  aorreylnjE.  can 
locate  the  same,  such  description  Is  sumdent, 
and  the  deed  will  be  snstalned,  if  it  is  possible, 
from  the  whole  description,  to  ascertain  and 
identify  the  land  Intended  to  be  conveyed,  it  is 
also  true  that  the  description  of  the  premises 
conveyed  must  be  sufflcimtly  definite  and  cer- 
tain to  enable  the  land  to  be  Identified;  other- 
wise it  will  be  held  void  for  uncertainty. 

15.  Section  1016  of  the  Revised  Statutes  of 
1882  requires  that  in  an  action  of  ejectment  a 
verdict  for  tbe  plaintiff  shall  state  the  quantity 
of  the  estate  of  tbe  plaintiff,  and  describe  the 
land  by  its  metes  and  bounds,  by  the  number 
of  the  lot,  or  other  certain  description.  A  ver- 
dict which  fails  to  find  and  state  the  quantity 
of  the  estate  of  the  plaintiff  is  fatally  defective. 

16.  Section  151S  of  tbe  Revised  Statutes  of 
1892  requires  that  the  judgment  in  an  action  of 
ejectment  shall  state  the  quantity  of  the  estate, 
and  give  a  description  of  the  land  recovered.  A 
Judgment  Is  fatally  defective  which  lacks  both 
of  these  requirements. 

17.  The  judgment  in  an  action  of  ^ectment 
should  follow  tbe  verdict,  as  a  matter  of  course, 
aud,  where  the  verdict  is  fatally  defective.  It  Is 
error  to  enter  a  Judgment  tberecm. 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Ootirt,  Santa  Bosa  County; 
LocloB  J.  Reeves,  Judge. 

Action  by  W.  L.  Jemlgan  against  John 
Hoodlesa.  Judgmoit  for  plaintUC  Detoid- 
ant  brings  error.  Berersed. 

Ernest  Amos,  for  plaintiff  In  erron  A.  Q. 
Campbell,  for  defoidant  In  errw. 


SHAGKLEFORD,  J.  W.  U  JemisaTi 
brought  an  action  of  ejectment  In  the  drcnlt 
court  of  Santa  Rosa  county  against  John 
Hoodleaa  for  the  recovery  of  a  tract  of  land 
Ijing  In  said  county,  described  as  tbe  south 
half  of  lot  2  In  section  2,  township  1  north, 
range  28  west,  containing  about  40  acres,  and 
for  mesne  pnSlta.  Tbe  defendant  pleaded 
"Not  guilty,''  and  trial  was  bad,  which  re- 
sulted in  the  following  verdict  being  render- 
ed by  the  Jury  In  favor  of  tbe  plaintiff  Oc- 
tober 7.  1901:  *'We,  tbe  Jury,  find  that  the 
plaintiff  is  entitled  to  the  lands  in  dispute,  to- 
wit,  S.  %  of  lot  2,  Tp.  1  N„  B.  28  west,  eofOr 
talning  40  acres,  more  or  less,  and  assess  plain- 
tiff's damages  at  $25." 

Upon  said  verdict  tbe  followhig  Judgment 
was  enttfed  by  tbe  conrt  October  11,  1901: 
"Therefore  It  Is  consldaed  by  the  court  ttut 
the  plaintiff  do  have  possession  of  said  land 
as  dencribed,  and  that  he  do  hav«  and  recover 
of  and  fn>m  the  said  defendant  the  said  sum 
of  125  as  his  dsmagea,  and  the  further  sum 
of  $38JS  u  Us  costs  In  his  behalf  eqiended 
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In  and  about  this  salt,  and  that  he  do  b.afre 
execution  and  writ  of  possessloa  therefor." 

The  defendant  below,  who  la  plaintiff  In  er- 
ror here,  seeks  reversal  by  writ  of  error,  and 
has  assigned  alx  errors. 

The  first  asslKmnent  la  that  "the  court  err- 
ed In  admitting  Uie  certified  copies  of  the 
minutes  of  the  court  re-establishing  the  exe- 
cution under  which  the  land  in  question  waa 
sold  to  Wooda,  under  which  sale  plaintiff  de- 
ralgned." 

The  ordinary  bill  of  exceptions  discloses 
that  the  plaintiff  offered  In  erldence,-  aa  an 
entirety,  certified  copies  of  the  minutes  of 
said  court,  containing  copies  of  judgments  re- 
covered In  .  said  court  by  Joseph  Ounder- 
sfaelmer  and  Louis  Shields,  partners  under 
name  and  style  of  J.  Ounderahelmer  &  Co., 
as  plaintiffs,  and  by  Abram  Forshelmer  and 
GwBon  Forshelmer,  partners  under  firm  name 
and  style  of  A.  &  G.  Forshelmer,  as  plain- 
tiffs, against  William  L.  Crlgler,  George  F. 
G.  Batchelder,  Thomas  Murry,  and  John  G. 
Pooley,  imrtners  under  firm  name  and  style 
of  Crlglv,  Batchelder  &  Pooley,  as  defend- 
ants; copies  of  the  executions  Issued  on  said 
Judgments;  and  copies  of  orders  made  by 
Hon.  Homer  O.  PIsde,  then  Judge  of  said 
court,  on  the  13th  day  of  October,  A.  D.  1870, 
in  open  court,  reciting  therein  the  loss  of  said 
original  judgments  and  executions  by  fire, 
and  ordering  that  said  copies  be  established 
In  lieu  thereof,  and  that  plaintiffs  have  the 
same  rights  thereunder  as  they  would  have 
had  under  the  originals.  The  only  objections 
Interposed  by  defendant  -  to  the  Introduction 
of  the  certified  copy  of  said  minutes  In  evi- 
dence were  "becanse  they  are  not  the  execu- 
tions under  which  the  lands  were  sold,"  and 
"because  they  are  only  copies  of  the  minutes 
of  the  court  re^tabllsblng  the  Judgments 
and  executions. " 

As  said  by  this  court  in  Carter  v.  Bennett, 
4  Fla.  283,  text,  338.  quoting  with  approval 
the  Supreme  Court  of  New  York  as  being  in 
perfect  agreement  with  the  Supreme  Court  of 
the  United  States,  "a  party  who  objects  to 
evidence  or  the  competency  of  witnesses 
ehonid  state  specifically  the  grounds  of  bis 
objections.  It  Is  not  sufficient  to  object  gen- 
erally that  the  evidence  is  Illegal  or  the  wit- 
ness Is  Incompetent,  but  the  party  objecting^ 
must  pnt  bis  finger  upon  the  very  point,  to 
apprise  the  court  and  his  adversary  of  the 
precise  objection  he  intends  to  make."  Also 
see  Gladden  v.  State,  12  Fla.  562;  Withers  v. 
Sandlln,  36  Fla.  619,  text,  622,  18  South.  856; 
Edwards  v.  State,  39  Fla.  753,  23  South.  537; 
Kh^y  V.  State,  44  Fla.  — ,  32  South.  836. 
No  (Ejection  can  be  urged  in  the  appellate 
court  to  the  evidence  given  In  the  court  below, 
except  as  to  Its  sufficiency,  unless  objection 
was  there  made  when  it  was  received.  Tut- 
en  V.  Gazan,  18  Pla.  751;  Jofraston  v.  Stale, 
2»  Fla.  658, 10  South.  080;  McSwaln  t.  How- 
ell, 29  Fla.  248,  10  South.  588;  Summerlln  t. 
Thompson,  81  Fla.  369,  12  South.  667;  Btv< 
llnfton  loL  Od.  v.  Miller,  -60  FeO.  351, «  €. 


C.  A.  612,  where  the  reason  for  the  rule  la 
very  forcibly  stated  by  Judge  Thajer;  1 
Thompson  on  IVials,  |  698. 

We  cannot  consider  any  objections  to  the 
admissibility  <tf  evidence,  except  such  objee- 
tifms  as  were  made  In  the  court  below;  the 
plaintiff  In  error  being  confined  here  to  the 
specific  objections  made  In  the  trial  court. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  t.  Penin- 
sular Land,  Transp.  &  Mfg.  Co.,  27  Fla.  1,  9 
South.  661,  17  L.  R.  A.  65;  Bummer  T.  Mitch- 
ell, 29  Fla.  179,  10  South.  662,  14  L.  B.  A. 
815,  80  Am.  St.  Rep.  106;  SnlUvan  v.  Rich- 
ardson, 33  Fla.  1,  text,  112,  14  South.  692; 
Camp  V.  Hall,  39  Fla.  635,  text,  670,  22  South. 
792;  Florida  Cent  &  P.  R.  Co.  v.  Foxworth, 
41  Fla.  1,  2S  South.  838,  79  Am.  St  Rep.  149; 
Wallace  v.  State,  41  Fta.  547,  text,  572,  28 
South.  713;  Brown  v.  State,  44  Fla.  — ,  32 
South.  107;  Lawreace  t.  State,  46  Fla.  — , 
84  South.  87;  Feirell  State,  45  Fla.  — , 
34  South.  220;  Brown  v.  State,  46  Fla.  — ,  35 
South.  82;  8  Ency.  PI.  &  Pr.  223;  Abbotfs 
Trial  Brief,  ClvU  Jury  Trials  (2d  Ed.)  242;  1 
Th<Hnpson  on  Trials,  U  693,  698,  843.  In  ac- 
tions at  law  the  party  objecting  to  the  Intro- 
duction of  evidence  moat  not  only  state  spe- 
dflcally  the  grounds  of  his  objections  thereto, 
as  set  forth  above,  seasraably  except  thereto, 
and  base  bis  assignment  of  error  upon  the 
objections  as  made  In  the  court  below  and  up- 
on the  ruling  thereon,  but  must  argne  the  as- 
tignment  as  made  in  this  cotut.  Dell  v.  Mar- 
vin, 41  Fla.  221,  26  South.  188,  79  Am.  St 
Rep.  171.  Ot^ier  authoritiea  wilt  be  cited  up- 
on this  point  later  on  In  this  opinion.  The 
only  exception  to  the  rule  that  errors  not  as- 
signed or  not  argued  will  not  be  considered 
by  this  court  Is  where  a  Jurisdictional  or  oth- 
er fundamental  error  Is  apparent  on  the  face 
of  the  recwd  Itself.  Parkw  t.  Dekle,  46 
Fla.  — ,  36  South.  4. 

Considering  this  assignment  In  the  light 
of  these  authorities,  what  have  we  before  us? 
At  a  glance.  It  Is  seen  that  there  Is  a  vari- 
ance between  the  objections  made  In  the 
court  below  and  the  error  as  assigned.  The 
assignment  admits  that  the  certified  copy  of 
the  noinutes  contains  a  copy  of  the  execu- 
tions, as  re-established,  under  which  the  sale 
was  made.  The  sole  question  presented  then 
and  argued  here  Is,  did  the  court  below  err 
in  admitting  the  certified  copy  of  said  min- 
utes re-establishing  said  executions?  No  as- 
sault was  made  In  the  court  below,  or  is  at- 
tempted to  be  made  here^  upon  the  correct- 
ness of  said  Judgments  and  executions,  upon 
the  orders  re-establishing  same,  or  the  au- 
thentication of  same.  It  must  also  be  re- 
membered that  aald  minutes  were  offered  as 
an  eatirety,  and  the  only  error  oompialned 
of  here  la  as  to  their  admission  In  evidence 
because  they  contained  copies  of  the  execu- 
tions aa  re-eatablisbed.  It  Is  therefore  tacit- 
ly conceded  by  plaintiff  In  error  that  said 
minutes  were  tnvpcrly  admitted  so  far  as 
the  Judgments  and  orders  of  re-establlshmoit 
are  cenconed.  U  iB-fnttlier  eonnded  tliat 
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the  landt  were  sold  under  the  executions  as 
rfr«gtablldied.  This  coort  bu  dwddM  that 
where  part  of  a  wltnau^  anawer  to  a  question 
la  admlaslbto  and  part  Inadmissible,  a  modtm 
to  atillEa  anch  anawar  la  vmfitatf  rtfosed  nn- 
len  It  la  conflned  apadflcallr  to  tha  Inadmla* 
slUa  part  of  aoch  anawer.  HlgglObotham  ▼. 
S1nt^  42  Fla.  678,  89  SODtlL  41%  SB  Am.  St 
Bep.  2S7;  Jtdina  T.  Btate^  40  Fla.  — ^  8S 
Sooth.  71;  Fields  r.  Btata^  46  Fla.  85 
South.  185.  This  b^ng  tme,  we  ere  of  the 
opinion  that  where  a  docani«it  la  offered  In 
ita  entirety,  aa  waa  the  entUled  eoi^  of  tha 
minute*  in  thla  eaae,  and  In  ita  entfre^  la 
ohjected  to  upon  the  grouid  that  a  portion  of 
it  la  Inadmissible,  and  that,  m  a  general  way, 
no  error  woa  committed  by  the  court  In 
oTemillng  the  objection.  Bngalke  ft  Felner 
H.  Go.  T.  Oruntbal,  46  Fla.  — ^  86  South.  17; 
New  Yorlc,  T.  A  M.  By.  Co.  t.  Gallaher,  79 
Tex.  68N  16  8.  W.  691;  ICUUgan  T.  SUgh 
Lumber  Oo.,  lU  Mich.  629,  70  N.  W.  ISS; 
Mo^  T.  Gity  of  Munde,  9  Ind.  App.  686^  8T 
N.  a  281;  HcGuffey  MeClaln,  180  Ind. 
827,  80  N.  XL  286;  Badders  V.  Davto,  88  Ala. 
867, 6  South.  834;  Abbotta  Trial  Brief,  OItU 
Jury  Trials  (2d  IDA.)  218;  8  Bncy.  PL  A  Fr. 
218;  1  Thompaott  on  Trfal^  f  I  686^  818. 

In  the  ecmaUleratlon  of  thla  aaaignment  It 
should  be  htane  In  mind,  aa  waa  said  by  tbia 
court  In  Allen  t.  Lewis,  88  Fla.  115,  20 
South.  821,  that  "the  erldentlary  and  oidi- 
nary  bills  of  exceptions  must  be  made  up 
separate  and  dlatlnet  from  each  other,  and 
each  must  be  sufficient  and  complete  In  it- 
self to  rertow  the  errara  dealgned  to  be  pre* 
aoited,  and  a  reference  tnm  one  to  the 
other  Is  not  permissible.'*  Xn  JacksonTlUe 
St  B.  Oo.  T.  Walton,  42  Fla.  54,  28  South. 
60^  it  was  aald  that  **tbe  duty  deridves  upon 
the  plaintiff  In  error  or  bis  counsel,  upon 
twat  to  an  appellate  court,  to  make  the 
errors  complained  of  deariy  to  appear.  If 
th^  In  tmtti  exist,  by  a  proi>er  record  of  all 
the  facts  and  circa mstancea  pertinent  to  and 
connected  with  such  alleged  error;  but,  in 
exblbittDg  them,  the  duty  llkewiae  derolTea 
upon  him  to  exhibit  aU  aucfa  facta  and  dr- 
Gumatanca  falriy  and  truly."  Also  in  tbe 
sixth  headnote  It  was  aald  that  "the  rulea 
contemplate  that  In  making  up  billa  of  ex> 
caption  based  upon  the  admission  or  rejec- 
tion of  OTldenee,  where  tbe  evMence  adml^ 
ted  or  rejected,  forming  the  subject  of  the 
exception,  doea  not  in  and  of  itself  Ahow 
vpon  its  face  Ita  pertlnoicy  and  relevancy 
to  tbe  lasoa  being  tried,  and  tbm  is  other 
erldence,  either  admitted,  or  proffered  and 
rejected,  that  will  connect  it  with  the  case 
and  ahow  its  relerance  and  pertinence,  such 
other  evidence  should  be  set  forth  in  the  bill 
of  exceptlona  ao  as  to  enable  the  appellate 
court  f ul^  and  fairly  to  pass  upon  tbe  pro- 
priety or  Improprtety  of  the  admisaiwi  or 
rejectkm  thereof."  Also  aee  special  rule  8 
(18  South.  xU),  and  Volusia  Oounty  Bank  t. 
Blgelow,  45  Fla.  — ,  33  South.  704.  Aa  we 
have  aeen,  bdng  confined  to  the  ordinary  bill 


of  exceptions,  we  can  conMder  only  what  It 
presents.  We  find  that  it  faVa  to  >tate  at 
what  stage  of  the  prooft  tbe  evidence  was 
offraed  and  admitted  over  the  def^idanf s 
objectlcma,  which  fwms  the  basis  of  ttiia  aa* 
slgnment  Ndther  are  we  Inftirmed  tor 
what  purpose  the  aame  waa  offered.  We  are 
left  entirely  In  the  dark  aa  to  whether  or  npt 
the  plaintiff  based  his  title  to  the  land  In 
contiova*sy  vptm  a  aberUTB  sale  founded  up- 
on the  judgments  and  executlone,  copies  of 
wMcb  are  set  forth  in  the  certified  copy  of 
tbe  minutes  offered  and  admitted  in  evi- 
dence, other  than  a  mere  atatement  to  Uiat 
effect  In  the  asidgnment  of  error.  What  evi- 
dence waa  offered  and  admitted,  dtber  prior 
or  aubaeqnent  to  the  admission  of  the  oer- 
tlfled  copy  of  said  minutes,  we  are  not  ad- 
vised. For  aught  tb&t  we  can  tell,  the  eze- 
cutions  themselves,  as  re-eetablisbed,  with 
the  aherUTs  return  thereon,  may  have  been 
<rffered  and  received  in  evidence.  Aa  we 
have  already  aeen,  the  asslgument  itself  ad- 
mlta  that  the  cntlfled  copy  of  the  mlnntea 
which  was  Introduced  in  evidence  contalna 
eo^lm  of  the  executions  under  which  the  sale 
of  the  lan^  waa  made.  The  only  argument 
made  by  plaintiff  In  error  ^on  tbla  asslgta- 
meut  la  that  *tbere  waa  no  proof  of  the  loss 
or  destruction  of  tbe  re-eatabllsbed  execu- 
tions, and  we  contend  that  the  execution^ 
aa  re-astabliabed,  under  which  the  sale  ae- 
taally  took  iriaoe,  ahould  have  been  produ- 
ced"; and  Hartley  v.  Ferrell,  9  Fla.  874,  la 
dted  In  anpport  of  this  contention.  We  fttil 
to  see  irhat  applicability  this  argument  has 
to  tiita  aaaignment,  or  what  bearii^  this  dt- 
ed caae  haa  thereon.  It  is  true  that,  betftre 
a  sheriff's  deed  is  admissible  in  evidence  fOr 
the  purpose  of  proving  title  the>eund»,  Ibe 
execution  under  which  the  sale  waa  made 
must  be  iproduced,  aa  held  in  Hartley  v. 
Fwrell,  Bupra;  and,  aa  held  in  Clem  v.  Mese- 
role,  44  Fla.  — »  82  South.  816,  a  valid  judg- 
ment muat  alao  be  ahown,  as  well  as  the 
execution.  However,  the  only  Question  pre- 
sented by  this  assignment  la  whether  tbe 
court  below  erred  in  admitting  In  evidence, 
over  the  objections  aa  made,  the  certified 
copy  of  the  minutes.  Section  1890  of  the  Be- 
vlsed  Statutes  of  1892,  originally  f coming 
aectlon  00  of  "An  act  regnlatlng  judicial  pro- 
ceedings," paased  November  21,  1828,  and  all 
the  Bubstantlal  provialona  of  which  have  been 
In  force  In  this  state  ever  since  said  enact- 
ment, requires  tbia  derk  of  every  drcuit 
court  to  "kei^  minute  botAa,  in  which  he 
shall  keep  regular  and  fair  minutes  of  all 
the  proceedings  of  the  drcuit  coivt  and  of 
the  judge,  in  term  or  vacation,  which  shall 
be  signed  by  the  judge  before  tbe  adjourn- 
ment of  each  term."  Under  tills  statute,  we 
are  of  the  opinion  that  the  judgments  and 
executlona  so  reestablished,  together  with 
the  orders  of  the  court  thereon,  were  proper- 
ly entered  and  recorded  by  tbe  derk  In  the 
minute  book.  Section  1109  of  Ibe  Bevlsed 
Statutes  of  1882  malraa  copies  of  tiie  records 
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and  jodldal  proceedings  of  any  court  in  this 
state  admissible  in  evidence  In  all  cases  In 
tbls  state,  when  authenticated  by  the  attes- 
tation of  the  officer  having  charge  of  the  rec- 
ords of  said  court,  with  the  seiU  of  such 
court  annfized.  See  Bell  t.  Kendrlck,  25  Fla. 
778,  6  South.  868,  and  anthorltiee  cited  there- 
la;  Johnson  t.  Wakulla  County,  28  Fla.  720, 
9  South.  690;  Doe  ex  dem.  Magroder  t.  Roe, 
13  Fla.  602.  The  court  did  not  err  in  over- 
rullng  the  objections  as  made,  and  the  as- 
signment la  i^thout  merit. 

Whether  the  plaintiff,  in  addition  to  the 
oerUfled  copy  of  the  minutes,  should  have 
gone  further,  and  introduced  the  executions 
themselves  imder  which  the  sale  was  made, 
tt^cetlur  with  tin  BherUTs  return  thereon, 
or  eln  taaTe  aatlsfactorlly  accounted  for  the 
absence  of  said  encntlons,  as  by  proof  of 
their  loss  or  destruction,  we  do  not  decide, 
because  that  questltm  Is  sot  before  us  for 
consideration  upon  this  asdgnment  As  pre- 
viously said,  so  far  as  we  are  advised,  such 
additional  iiroof  may  bare  been  adduced. 

Tbe  second  assignment  is  that  "the  court 
erred  in  sostainlng  plaintlfl's  objection  to  the 
introduction  of  the  deed  from  John  Woods 
and  Sarah  Woods  to  Mrs.  Margaret  £.  Mc- 
Oartor,  offered  In  evidence  by  defendant." 

Turning  to  the  ordioory  bill  of  exceptions, 
ve  find  that  tbe  objections  offered  by  plain- 
tiff to  the  Introductloa  of  said  deed  were 
**that  the  description  of  the  land  Intended  to 
be  conveyed  by  the  said  deed  is  vague,  in- 
definite, and  uncertain,  and  Is  no  description, 
because  property  cannot  be  located  un- 
der  the  calls  of  the  deed;  because  the  de- 
scription In  said  deed  is  to  land  in  another 
lot  than  that  in  controva«y." 

While  it  Is  true,  as  held  by  this  court  in 
Campbell  v.  Carrutb,  32  Fla.  264,  IS  South. 
432.  that  "U  the  description  of  the  land 
conveyed  In  a  deed  is  such  that  a  surveyor, 
by  applying  the  rules  of  surveying,  can  lo- 
cate the  same,  such  description  Is  suffldent^ 
and  the  deed  vrlll  be  sustained.  If  It  Is  pos- 
sible, firora  the  whole  description,  to  ascei^ 
tain  and  Identify  tbe  land  intended  to  ba 
conveyed,"  it  Is  also  true  that  the  descrip- 
tion of  the  premises  conveyed  must  be  sufllr 
dently  definite  and  certain  to  enable  the 
land  to  be  identified;  otherwise  it  will  be 
void  for  uncertainly.  See  Oommyns  v.  Lati- 
mer, 2  Fla.  71;  Bellamy  v.  Bellamy's  Adm'r, 
6  Flo.  62;  2  Devils  os  Deeds  (2d  Ed.)  | 
1010,  and  numerous  authorities  cited  in  note. 
Also  see  Bueslng  v.  Forbes.  33  Fla.  499,  IB 
South.  209.  A  careful  examination  of  the 
deed  in  question  discloses  that  tbe  descrip- 
tion therein  is.  so  vague  and  indefinite  that 
a  surveyor  would  not  be  able  to  locate  tbe 
land  therein  attempted  to  be  conveyed.  We 
are  further  of  the  opinion  that  the  attempt- 
ed description  la  a  nullity,  and  therefore  no 
land  was  conveyed  thereby.  No  error  was 
committed  by  the  court  in  excluding  it 

The  third  assignment  Is  based  upon  tbe 
exclusion  of  a  deed  from  John  Woods  and 


Sarah  Woods  to  Sarah  Greoie,.  offered  In 
evidence  by  defendant.  Tbe  same  objec- 
tions were  Interposed  by  plaintiff  as  to  the 
Introduction  of  the  preceding  deed,  and.  In 
addition  thereto,  that  said  deed  was  not  prop- 
erly acknowledged.  We  are  of  the  opinion 
that  the  description  in  this  deed  is  equally 
as  defective  as  that  in  the  preceding  deed, 
the  .exclusion  of  which  formed  tbe  basis  for 
tbe. second  assignment  of  error.  Ther^ore 
no  error  was  committed  by  tbe  court  In  ex- 
cluding It 

The  fourth  assignment  is  that  "the  court 
erred  In  ruling  that  tbe  possession  of  de- 
fendant as  tenant  st  will  or  sufferance  was 
not  sufficient  to  eftablisb  adverse  posses- 
ston  in  defendant's  landlord  as  against  tbe 
title  of  plaintiff .**  We  are  not  Informed  as  to 
the  circumstances  under  which  this  ruling 
was  made— whether  i^on  some  point  of  evi- 
dence, or  in  giving  or  refusing  to  give  in- 
'  structlona  to  the  Jury.  All  that  la  disclosed 
by  the  ordinary  bill  of  exceptions  is  that 
such  a  ruling  was  made  by  tbe  court,  and 
excepted  to  by  defendant  See  Allen  t.  Lew- 
Is,  supra,  and  Jacksonville  St  R.  Go.  t.  Wal- 
ton, supra.  None  of  the  instructions  given 
by  tbe  court  to  tbe  Jury  are  set  forth  either 
in  the  record  proper,  or  in  the  ordinary  Ull 
of  exceptions.  If  tbe  error  complained  of  Is 
based  npm  as  Instmctlen  gives  to  the  Jury, 
then  tbe  plaintlfl  In  error  should  have  recit- 
ed In  the  ordinary  bill  of  exceptbms  a  state- 
ment of  tbe  evidence  or  vriiat  tbe  evidence 
tended  to  prove.  In  connection  with  the 
charge  predicated  on  such  evidence.  See 
Jacksonville  St  B.  Co.  v.  Walton,  supra,  and 
special  rule  8  (18  South,  xll).  The  appellate 
court,  equally  .with  suitors.  Is  bound  by  its 
rules,  and  tbey  must  be  constmed  as  statutes 
would  be  construed.  Macbants*  Nat  Bank 
of  Jacksonville  v.  Grontbol,  89  Fla.  888,  22 
South.  685. 

In  this  court  It  has  been  held  rqieatedly 
that  **the  office  of  a  bill  of  «ccq>tios8  is  to 
give  the  facts  on  which  tbe  court  dedded. 
and  should  give  all  the  facts  bearing  spou 
tbe  decision,  so  that  tbe  appellate  court  may 
know  fully  and  cleorty  everything  which 
influenced  tbe  ded^n  ot  the  conrt"  Horn 
T.  Gartmen,  1  Fla.  63;  Proctor  v.  Hart,  A 
Fb.  466;  Bailey  v.  CSaA.  6  Fla.  S16;  Water* 
son  V.  Seat,  10  Fla.  826;  Dibble  v.  Tmluck, 
11  Fla.  185;  Boyktai  v.  State,  40  Fla. 
24  South.  141;  Wright  v.  Stete,  42  Fla.  239^ 
27  South.  863;  Florida  Gent  &  P.  B.  Go.  v. 
Seymour,  44  Fla.  — ,  38  Soufb.  4Qi.  This  is 
required  both  in  common-law  and  criminal 
actions.  Our  new  rules  make  no  change  is 
this  reqidrement  but  tfmply  provide  In  ac- 
tions at  law.  except  criminal  actions,  fbr 
both  on  ordinary  and  evidoitlary  bill  of  excep- 
tions, when  necessary,  and  prescribe  what 
each  bill  should  contein,  and  bow  said  bills 
should  be  made  up.  We  cannot  declare,  up- 
on the  blowing  made  to  us,  Ibat  any  error 
was  committed  by  the  court  in  making  such 
ruUog;  The  aoslgnment  is  so  vague  and  gen- 
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eral  that  It  U  difficult  to  f  eU  what  la  meant  by 
It,  and  ve  are  not  enlightened  upon  this  point 
by  the  brief  of  plalntUT  in  error.  We  may 
well  refgse  to  consider  It  further  than  to  Bay 
we  find  no  Teverslble  error  In  it  Hodge  t. 
State,  26  Fla.  11,  7  South.  593;  Newberry  t. 
State,  26  Fla.  334.  text.  342,  8  South.  445; 
Gantling  t.  State,  40  Fla.  237,  text,  246.  23 
Bonth.  857. 

The  fifth  assignment  la  that  **tbe  court 
refused  to  give  affirmatlTe  charge  requested 
by  the  defendant  to  return  a  verdict  in  favor 
of  defendant." 

No  statement  Is  given  in  the  ordinary  bill 
of  exc^tlone  of  the  facts  established  by  the 
evidence  upon  which  the  said  requested 
charge  was  predicated.  See  Jacksonville  St 
K.  Co.  V.  Walton,  supra,  and  special  rule  3 
(IS  South,  zii).  The  only  argument  made  by 
plalnttff  in  error  In  support  of  this  assign- 
ment Is  to  repeat  It  In  substance,  and  say 
that  the  charge  should  have  been  given. 
This  Is  equivalent  to  an  abandonment  of  said 
assignment,  and  hence  It  must  be  deemed 
and  treated  ai  abandoned,  and  peed  not  be 
considered  by  na.  This  court  has  so  often 
decided  that  errors  not  argued  will  be  treat- 
ed as  abandoned  and  not  considered,  that  we 
are  finding  it  a  little  monotonous  to  repeat 
the  ruling.  See  the  following  cases:  South- 
em  Express  Co.  v.  Van  Meter,  17  Fla.  783, 
86  Am.  Rep.  107;  Bird  v.  State,  18  Fla.  483; 
Melnhardt  Bros.  &  Co.  v.  Uode.  22  Fla.  279; 
Jordan  v.  Sayre,  24  Fla.  1,  8  South.  329; 
Hodge  T.  State,  26  Fla.  11«  7  South.  S83; 
Jacksonville,  T.  ft  K.  W.  Ry.  Co.  t.  Penln- 
mlar  Land  Transp.  ft  Hfg.  Co..  27  Fla.  1»  9 
South.  661,  17  L.  R.  A.  83,  65;  Lake  t. 
Hancock,  29  Fla.  836,  11  South.  87;  Johnson 
T.  State,  29  Fla.  558.  10  South.  686;  Blount 
T.  States  30  Fla.  287,  11  South.  547;  UcGall 
r.  State,  81  Fla.  218, 12  South.  845;  Albrlt- 
ton  v.  State,  82  FU.  356^  13  South.  956;  Ev- 
erett T.  State,  88  Fla.  661,  15  South.  643; 
Clarke  t.  Southern  Express  Cc,  88  Fla.  617, 
15  South.  252;  Jacksonville,  T.  ft  K.  W.  Ry. 
Co.  V.  Grlffln,  33  Fla.  60S;  15  South.  836; 
Armstrong,  Cator  &  Oo.  v.  Olenn,  84  Fla. 
887.  16  South.  279;  Hayes  v.  Todd.  84  Fla. 
233,  16  South.  752;  Lambrlght  t.  State.  34 
Fla.  564,  16  South.  582;  Thomas  v.  State, 
86  Fla.  109,  18  South.  331;  Wall  Shelley, 
86  Fla.  SS7,  18  South.  856;  Charles  v.  States 
86  Fla.  691,  18  South.  869;  Camp  Bros.  T. 
Hftll,  89  Fla.  536,  22  South.  792;  Porter  v. 
Farslow,  89  Fla.  50,  21  South.  574;  Maloy 
T.  States  39  Fla.  432,  22  South.  719;  Holland 
T.  State,  89  Fla.  178.  22  South.  298;  Mercer 
T.  State,  40  Fla.  216,  24  South.  154,  74  Am. 
St.  Bep.  135;  Waldron  v.  State,  41  Fla.  266, 
26  South.  701;  Mitchell  v.  State^  43  Fla. 
188.  30  South.  803;  UtUe  v.  Bradley.  43  Fla. 
402,  81  South.  342;  Rawls  Tallahassee 
Hotel  Co.,  43  Fla.  288,  31  South.  237;  Soutb- 
eriand  t.  Sandlln,  44  Fla.  — ,  S2  South.  786; 
Mitchell  V.  State,  45  Fla.  • — ^  88  South.  1009; 
MathiB  T.  State,  46  Fla.  — ^  84  South.  2S7; 
tHTilllams  T.  State.  46  Fla.  — ^  84  South.  270; 


McDonald  T.  State,  46  Fla.  ,  86  South. 
72;  Fields  v.  State,  46  Fla.  — .35  South. 
1^.  It  cannot  be  said  that  this  error  Is  so 
glaring  as  not  to  require  argument  to  demon- 
strate It.  Porter  v.  Parslow,  supra. 

The  sixth  and  last  error  assigned  Is  that 
the  court  erred  in  drying  defendant's  mo- 
tion for  a  new  trial.  Turning  to  the  ordi- 
nary bill  of  exceptions,  wherein  said  motlion 
is  set  forth,  we  find  that,  In  disposing  of 
the  other  errors  assigned,  we  have  already 
considered  all  the  grounds  of  said  motion, 
except  the  first  two,  which  are  to  the  effect 
that  the  verdict  of  the  Jury  was  contrary 
to  law,  and  also  that  said  verdict  was  con- 
trary to  the  evidence.  As  already  stated, 
none  of  the  instructions  given  to  the  Jury 
are  set  forth  either  in  the  record  proper  or 
in  the  ordinary  bill  of  exceptions,  and  no 
assignments  are  based  thereon,  unless  It  be 
the  fifth,  which  we  have  already  discussed. 
Therefore  we  must  presume  that  the  Instruc* 
tlons,  as  given,  stated  the  law  correctly. 

However,  the  verdict  shows  upon  its  face 
that  It  la  contrary  to  law,  In  Uiat  It  falls  to 
find  and  state  the  quantity  of  the  estate  of 
the  plaintiff,  which  Is  required  by  section 
1615  of  the  Revised  Statutes  of  1892,  which 
reads  as  follows:  "Sec.  1615.  Verdict  and 
Judgment  for  PlalntUI— Verdict  A  verdict 
for  the  plalntUf  shall  state  the  quantity  of 
the  estate  of  the  plalntUf  and  describe  the 
land  by  its  metes  and  bounds,  by  the  numba 
of  the  lot  or  other  certain  description.  (2) 
Judgm«kl  The  Judgment  awardlrg  pMses- 
slon  shall  in  lUce  manner  state  the  quantity 
of  the  estate,  and  gtvc  a  description  of  the 
land  recovered.** 

That  the  verdict  was  defective  in  falling 
to  find  and  state  the  quantity  of  the  estate, 
see  Lnngren  v.  Brownlle,  22  Fla.  491;  Ellzn- 
betbport  Cordage  Co.  v.  Whltlock,  87  Fla. 
190,  20  South.  255;  Russell  v.  Marks,  82  Fla. 
456.  14  South.  40;  BarUey  v.  Bingham,  84 
Fla.  19;  16  South.  692;  Asia  v.  Hlser,  22 
Fla.  87&  See,  also.  Low  v.  Settle  22  W.  Vt. 
882. 

We  also  call  attmtlon  to  the  fact  that  the 
verdict  faUed  to  describe  the  land.  It  Is 
true  there  la  an  attempted  description  of  the. 
land  in  the  verdict,  but  the  number  of  the 
sectUm  in  which  the  land  was  situated  Is 
entirely  omitted  thereftom.  Undoubtedly 
tills  was  a  dralcal  error,  and  one  not  Ukely 
to  occur  again  In  drafting  a  verdict  for  tho 
plaintiff  If  be  should  succeed  upon  another 
trial.  For  this  reason,  it  does  not  seem  nec> 
essary  now  to  determine  whether  this  de> 
feet  alone  In  the  verdict  would  constitute 
reversible  error.  The  safer  practtc^  how- 
ever, unquestionably  would  be  to  describe 
tlie  land  fully  In  the  verdict  in  accordance 
with  the  lequlremento  of  the  statute. 

As  we  have  already  seen,  said  statute  also 
requires  that  the  JudgmeDt  shall  In  like  man- 
ner state  the  quantity  of  the  estate,  and 
give  a  description  o£  the  land  recovered. 
The  Judgment  entered  in  this  case  is  defec^ 
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ire  In  botb-of  these  requiremoits.  In  addl* 
tton  to  tfae  authorities  dted  suxna.  see  Neal 
V.  Spooner,  20  Ela.  88. 

It  Is  elementary  that  fbe  jvAgmeut  In  Ihe 
action  ot  ejectment  should  follow  the  ver* 
diet  as  a  matter  of  course.  See  Neal  r. 
Sooner,  sap»,  and  7  Xncy.  PI.  ft  Pr. 

For  the  reason  stated*  the  verdict  cannot 
be  sustained,  and  It  'vras  errw  to  entar  a 
Judgment  thereon. 

The  court  should  bare  granted  the  mo< 
tton  for  a  new  trial,  and  tbe  refusal  so  to 
do  cmiBtitnteB  reversible  error.  It  is  neither 
advisable  nor  proper  for  us  to  express  any 
t^inlon  upon  the  evidence^  It  follows  thslt, 
fbr  the  error  fbund,  the  Judgment  must  be 
reversed  and  a  new  trial  awarded;  and  it 
Is  so  ordered,  at  the  cost  of  the  defendant  In 
« error. 

TATLOI^  G.  3^  and  HOCKEB,  J.,  con- 
cur. 

GABTEB,  P.  and  MAXW£LL  and 
OOCKBEIJ^  JJ.,  concur  in  the  QpinUm. 


(46  Fla.  4-m 

HOBNSB  et  aL  v.  WHITB  et  aL 

(Siipreme  Conrt  of  Ilorlda,  DlTlslon  B.  Dee. 
1,  1903.) 

DBCRBB  PRO  CONFESSO— VACATING— LACHB8- 
ANSWBR. 

1.  A  motion  to  vacate  a  decree  pro  confesso, 
not  aapported  hy  affidavit  as  required  by  the 
mlH  of  practice,  and  not  brooght  on  for  hear^ 
lug  until  several  mootbs  after  the  entry  of  Uib 
final  decree  thereon,  and  three  months  after  the 
defendant  had  entered  into,  and  to  eome  extent 
enforced,  agreemeDts  based  upon  and  reeognlz- 
ing  the  TaUdity  of  the  final  decree,  should  be 
treated  as  abandoned. 

2.  A  motion  to  vacate  and  set  aside  a  final 
decree  and  decree  pro  confesso  hi  a  chancery 
cause,  filed  foar  months  after  the  entry  of  the 
final  decree,  should  be  denied,  where  no  good 
caose  is  shown  for  the  delay,  and  the  defendant 
has  In  the  meantime,  with  fall  knowledge  of  the 
facts,  recognized  tbe  validity  of  the  final  decree, 
and  entered  into  and  enforced  contncts  witti  the 
complainant  baaed  thereon. 

S.  Upon  application  to  set  aside  a  final  decree 
and  decree  pro  confesso  entered  in  a  snit  for 
foreclosure  of  mortgage,  and  to  permit  a  defense 
as  to  the  amonnt  dne  on  the  mortgage  indebted- 
ness, an  answer  tendered  in  coauection  with  the 
application  which  shows  the  correctness  of  the 
complainant's  claim  to  have  been  already  ad- 
judicated In  a  common-law  action,  and  alleges 
no  sDfficieut  reason  for  disregarding  sach  judg- 
ment, negatives  the  defendant's  right  to  the  re* 
lief  sought. 

(Syllabos  by  flie  Coart) 

Appeal  from  Circuit  Court,  Lafajette  Ooun- 
ty;  John  F.  White,  Judge. 

Suit  by  Mary  D.  Homer  and  A.  N.  Homer 
against  Charles  W.  White  and  another. 
Vrom  an  order  setting  aside  a  decree  tor 
plaintiffs,  they  appeal.  Beversed. 

The  appeal  entered  in  this  cause  is  from  on 
order  of  the  circuit  Judge  setting  aside  a 
final  decree  of  foreclosure  of  mortgage  there* 


tofore  fflktered  agabut  tiie  an^eHees;  and  p«- 
mlttlng  them  to  file  an  answer  In  the  cause. 

Ibe  bill  for  foredoBure  was  filed  July  21, 
190(',  with  process  thereon  returnable  to  tbe 
rule  day  In  August  Five  daye  before  the 
rule  day  in  S^jitember,  at  which  time  answer 
was  due,  the  defendant  White,  who  was  also 
the  president  uf  tiie  Tuskawilla  Phosphate 
Company,  the  vQur  appellee,  wrote  to  the  com- 
plainants' attorneys,  asking  a  two-week  exten- 
don  of  time  hi  which  to  ffle  an  answer;  aaH 
three  days  later  they  telegraphed  him.  "Will 
nant  eztenrton,  have  written  yon."  Their 
letter,  written  cm  the  same  day,  and  received 
by  the  d^endant,  in  New  York,  on  tbe  Sep- 
tember rule  day,  stated  that  they  had  already 
filed  a  preedpe  for  entry  of  decree  pro  confes- 
so on  the  rule  day,  but  would  permit  a  de- 
fense to  Ihe  merits  if  the  defendant  would 
agree  to  speed  tbe  cause  and  abide  by  ttie 
decree  of  the  eourt  It  aivears  from  afflda- 
vlts  filed  in  the  cause  that  the  Institution  of 
suit  had  been  postponed  for  some  six  months 
upon  tiie  repiesfentatlonB  of  the  defendant 
White  that  he  was  ready  to  pay  tbe  amount 
due  on  the  mortgage  Indebtedness  If  It  could 
be  adjusted  between  him  and  the  complain- 
ant, and  that  he  had  agreed  M  file  an  aaswra- 
at  the  August  rules,  vrlthont  waiting  for  the 
eoEplratlon  of  the  time  allowed  by  law  to 
plead  to  tbe  bill.  On  the  rule  day  In  8^ 
tember,  the  3d  day  of  the' month,  decree  pro 
confesso  was  entered  against  the  defendant 
In  accordance  "with  the  pradpe  therefor  filed 
by  the  compIAlnant;  but  the  decree  was  erro- 
neously dated  August  8d,  Instead  of  8^ 
tember  3d.  Two  days  before  the  explratloa 
of  the  exteorion  of  .time  allowed  by  the  agree- 
ment of  parttes  In  which  to  file  an  answer,  or 
on  September  16th,  the  defendant  filed  a 
demnrrer  to  the  bill,  and  upon  learning  of 
the  entry  of  the  decree  pro  confeeso,  on  ttie 
20U)  day  of  September,  filed  a  motion  to  set 
it  aside,  as  being  premature  and  In  violation 
of  the  agreement  of  parties.  No  aflSd&vIt  was 
filed  with  thia  motI<Hi  in  its  sui^ort,  and  no 
action  as  to  either  the  demnrrer  w  the  mo- 
tion to  vacate  was  token  or  stiggested  by 
any  one  nntO  the  motion  of  Hay  20,  1901. 
which  will  be  referred  to  hereafter.  On  Oc- 
tober 6,  1900,  the  Judge  entered  an  order 
amending  the  decree  pro  confesso  to  make  It 
appear  as  of  the  date  of  Its  actual  entry.  An 
iDformal  agreement  was  thai  entoed  Into  be* 
tween  the  parties,  wliereby  the  defendant 
was  to  be  permitted  to  file  an  answer  as  to 
the  (»edlts  to  which  he  dalmed  to  be  oitl- 
tled  upon  the  original  mortgage  indebtednesa, 
but  not  to  embrace  technical  or  dilatory  mat- 
ters. In  the  latter  part  of  October  an  answer 
wss  tmdered  to  complainants*  attcnneys  tat 
ming,  but  was  rejected  by  them  as  not  drawn 
in  accordance  with  the  agreement  that  it 
should  be  to  the  merits,  and  not  rest  upon 
technicalities.  The  defendant  acquiesced  In 
this  rejection,  and  claims  to  have  prepared  a 
second  answer  in  the  latter  part  of  Novun- 
ber,  and  forwarctod  tt  to  tbe  complaiaants*' 


Digitized  by 


Google 


Fla.) 


HOBNliB 


T.  WHEFB. 


663 


counsel  to  be  filed  In  tbe  cause.  Tbe  com- 
plainants' attorneys  deny  t&e  receipt  of  tbla 
second  answer,  and  in  Janaary,  1901,  obtain- 
ed a  final  decree  of  forecloaure  and  sale 
against  the  defendants,  and  advertised  the 
property  for  sale  at  the  sale  day  In  Febra- 
ary.  The  defendaot,  hearing  of  the  advei^ 
tisement  of  sale,  irrote  his  attorneys  to  take 
steps  to  prevent  Its  consununation;  and  tbey, 
two  days  before  the  sale,  made  an  at^ee- 
meot  with  complalDants'  coansel  that  If  the 
defendant  should,  within  thirty  days  from 
the  day  of  sale,  pay  to  complainants  tbe 
amonnt  of  the  decree,  costs,  and  attorney's 
fees,  the  sale  should  not  be  oonflrmed,  bnt 
the  decree  should  be  aatisfled.  It  was  also 
stipulated  that  it  was  not  understood  that  the 
agreement  curtailed  or  lessened  In  any  way 
the  Tlgbts  or  remedies  of  White,  the  defend- 
ant. On  February  4tb  tbe  mortgaged  prop- 
erty was  sold  by  the  master  as  advertised, 
and  was  purchased  by  tbe  complainants  for 
fl,200,  which  was  several  hundred  dollars 
less  than  the  amonnt  of  tbe  decree  against 
lefendant  On  the  eth  day  of  March  follow- 
ing, the  defendant  White  presented  to  tbe 
court  a  motion  to  set  aside  the  sale  for  the 
reason  that  the  complainants  had  agreed  with 
defendants  agent  to  boy  the  property  for  the 
amount  of  the  decree  and  thereby  prevented 
the  defendant  or  his  agent  from  procuring 
other  bidders  or  attending  the  sale,  and  bad 
then  bid  in  tbe  property  for  much  less  tban 
the  agreed  price;  because  complainants'  flo- 
llcttors  bad  made  an  agreement  with  defend- 
ant, whereby  tbe  sale  might  become  a  nnl- 
Uty,  and  hence  it  was  not  a  fair  sale;  and 
because  the  sale  was  made  by  a  master  who 
was  not  a  rMldent  attorney  in  the  county 
where  the  suit  was  pending  and  the  prt^erty 
situated,  though  there  were  several  such  at- 
torneys in  tbe  county  not  Interested  In  tbe 
causa  This  motion  was  supported  by  affi- 
davit alleging  the  making  of  the  contract, 
and  defendant's  action  thereunder,  set  up  as 
the  first  ground  of  tbe  motion,  and  by  filing 
agreement  of  the  parties  above  set  ont,  stipu- 
lating Hiat  the  sale  be  not  confirmed  for  30 
days,  during  which  payment  of  the  amount 
of  the  decree  could  be  made  by  defendant  in 
discliarge  thereof,  which  was  the  basis  of 
the  a^nd  ground  of  tbe  'lutltion.  .  On  the 
same  day,  March  tith,  tbe  court  granted,  the 
motioo,  and  set  aside  the  sale,  upon  condi- 
tion that  the  defend&ut  pay  within  10  days 
tbe  costs  of  suit,  and  (100  as  an  attorney's 
tee,  and  appointed  an  attorney  from  Lafay- 
ette county,  where  the  suit  was  pending,  as 
master  to  execute  the  decree.  Here  the  cause 
rested  until  May  20th,  when  the  defendants 
filed  tbe  motion  which  was  the  basis  of  tbe 
order  from  which  this  appeal  Is  taken.  The 
motion  was  that  tbe  court  should  bear  and 
pass  judgment  upon  the  motion  of  September 
20,  1900;  that  the  decree  pro  confesso  of 
September  3d  be  set  aside;  that  the  court  dis- 
miss tbe  bill  of  complaint  because  of  failure 
of  complainants  to  set  down  for  argument 


the  demurrer  to  the  bill  filed  September  16, 
1900;  that  all  subsequent  proceedings  In  tbe 
cause  based  upon  the  decree  pro  confesso  be 
set  aside;  that  the  court  hear  and  pass  Judg- 
ment upon  the  demnrrer  to  the  bill  of  com- 
plaint; and  that  the  defendant  be  allowed 
to  file  an  answer  which  was  tendered  In  con- 
nection with  the  motion,  and  go  to  bearing 
upon  the  merits.  With  this  motion  tbe  de- 
fendants filed  affidavits  and  exhibits  showing 
the  history  of  the  case,  and  the  various  agree- 
ments of  the  parties  already  mentioned.  Tbe 
complainants  also  filed  afildavits  and  exhib- 
its as  to  these  matters.  On  the  27tb  day  of 
May  the  court  ruled  upon  the  motion,  and  set 
aside  tiie  decree  pro  confesso  and  all  subse- 
quent proceedings  based  thereon,  including 
the  final  decree,  and  ordered  that  tbe  an- 
swer tendered  by  the  defendants.  In  so  far  as 
It  referred  to  the  amonnt  due  on  the  indebt- 
edness sued  on,  be  allowed  to  stand  as  their 
answer.  From  this  order  the  complainants 
ai^eal  to  tbSa  court 

J.  B.  Johnson,  toe  appellants.  F.  Lb  Bees, 
tot  appellees. 

MAXWELL,  J.  (after  stating  the  facts). 
The  power  of  the  chancellor  In  this  state  to 
set  aside  a  final  decree  rendered  in  pursuance 
of  a  previous  decree  pro  confesso  after  tbe 
lapse  of  the  period  of  20  days  from  its  en- 
try, whereby  it  has  become  absolute,  under 
section  1446  of  the  Revised  Statutes  of  1882, 
is  no  longer  an  oi>en  question.  Friedman  v. 
Behm,  43  Fla.  330,  31  South.  234;  Stribllng  v. 
Hart,  20  Fla.  236.  It  IS  equally  well  settied 
by  th^e  decisions  that  the  power  Is  one  to 
be  exercised  only  when  there  exist  strong 
grouifds  calling  for  the  annulment  of  tbe  pre- 
vious solemn  decree  of  the  court,  and  when 
the  conduct  of  the  party  ^q>lylng  for  such 
relief  Is  entirely  free  from  veU*groanded  Im- 
putation of  laches. 

Were  these  defendants  free  from  this 
fault?  Am  lllustratlng-hls.  subsequent  acts.  It 
may  be  noted  that  tbe  filing  of  the  bill  had 
been  deferred  for  months  that  White  might 
adjnst  with  the  complainants  the  amount  due 
on  tbe  mortgage  debt,  which  he  seems  to 
have  made  no  effort  to  do.  The  suit  was 
finally  instituted  late  In  the  month  of  July, 
with  the  und^taadlng  that,  without  waiting . 
for  the  second  rule  day  thereafter,  he  would 
file  his  anawep  setting  up  the  diluted  cred- 
its which  be  claimed;  and  speed  the  cause. 
Tbls  was  not  done,  and  at  the  expiration  of 
the  full  time  allowed  by  law  for  the  filing  of 
the  answer  he  was  still  unprepared,  and 
asked  two  weeks'  exteuslon.  Tbls  extension 
was  granted,  not  for  the  Interposition  of  any 
line  of  defense  which  he  might  elect  to  put- 
sue,  but  for  the  filing  of  the  answer  setting 
up  the  disputed  claim  of  credits  to  be  al- 
lowed on  the  mortgage  debt.  That  this  was 
the  full  extent  of  the  concession  made,  ap- 
pears from  the  correspondence  asking  and 
granting  tbe  extension,  from  the  defendant's 
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Bubsequent  acqnlescence  Id  the  right  of  com- 
plalnanta'  attorneys  to  refuse  to  file  tor  him 
an  answer  not  within  the  spirit  of  the  agree- 
ment, and  from  the  final  order  of  the  court, 
which.  In  permlttli^  the  answer  to  be  filed 
only  as  to  the  amount  due  on  the  mortgage 
debt,  most  have  been  based  upon  what  the 
court  found  to  be  the  scope  of  the  agreement 
for  farther  time  No  answer  was  filed  by 
the  defendants  within  the  time  allowed,  but 
two  days  before  its  expiration  the  defendants 
filed  a  demurrer  to  the  bill.  The  decree  pro' 
confesso  entered  prior  to  this  time  was  in 
excess  of  the  complainants*  rights  under  their 
agreement,  bat  the  defendants  did  not  bring 
themselves  within  the  agreement,  and  when, 
in  October,  the  conrt  confirmed  and  amended 
the  decree  pto  confesso  previously  entered  by 
the  tletk,  the  agre«nent  for  extension  of 
time  was  at  an  end,  and  no  answer  had  been 
filed. 

In  apparent  recognition  of  this,  the  defend- 
ants Ignored  both  their  demurrer  and  motion 
to  vacate  the  decree  pro  confeBso,  and  ob- 
tained a  farther  grant  of  time  In  which  to  file 
an  answer  aioag  the  Ibies  prerioasly  agreed 
upon. 

In  January  following,  no  answer  having 
been  filed,  a  final  decree  was  entered  against 
the  d^endantfl,  and  the  property  was  advei^ 
tlsed  for  sale  cat  the  4th  day  of  February. 
Withoat  questioning  In  any  mann»  the  reg- 
ularlty  or  vaUdlty  of  this  decree,  the  attor- 
neys for  the  defendants  then  made  with  com- 
plainants attom^  an  agreement  that  the 
sale  should  not  be  confirmed  tar  80  days, 
during  wbldi  time  the  decree  might  be  sat- 
isfied by  payment  and  the  sale  set  aside,  and 
another  agent  of  the  defendants  made  an 
agreement  that  the  complainants  should  bid 
In  the  property  for  ttie  amount  of  the  decree. 
The  anthorlty  of  the  attonieys  to  make  the 
first  agreement  la  qnestloned  by  the  defend- 
ants, hot  they  ratified  both  agrements,  and 
based  ivon  them  a  motlm  that  the  sale  be 
set  aside,  which  motion  was  granted.  up<m 
condition,  by  ttte  court  Some  months  there- 
after  flie  motion  to  set  aside  the  decree  jixo 
confesso  and  suhseqaent  proceedings  basest 
thereon  was  made.  The  motkm  should  have 
beoi  deided.  The  defendants  had  not  availed 
themselves  of  the  concessions  granted  by  the 
complftlnanta.  and  wore  at  no  time  within 
the  terms  of  the  agieanents  made.  Then, 
with  full  knowledge  of  All  the  fftcts.  and  Ig^ 
nolng  and  abandoning  the  previous  unveri- 


fied motion  to  vacate  the  decree  pro  crafesso, 
they  for  months  recognised  the  validity  of 
the  final  decree,  and  made  agreonents  based 
thereon  which  Involved  the  incurring  of  ad- 
ditional costs  and  expenses,  and  oifttced 
rights  claimed  under  those  agreements.  Leav- 
ing ont  all  question  of  esti^pel.  this  does  not 
show  such  diligence  as  would  oitltle  the  de- 
fendants to  title  relief  sought. 

A  further  objection  lay  to  the  granting  o[ 
the  motion.  The  decree  was  vacated  merely 
In  ordor  that  the  defendanto  might  defend  as 
to  the  amount  due  under  the  mcNTtgnge.  The 
answer  tendered  by  the  defendants  shows  that 
several  yearn  before  the  Institution  of  tills 
suit  a  settlement  was  had  between  the  par- 
ties to  determine  litis  amount,  and  a  note 
was  given  for  the  sum  determined  upon  by 
the  defendant  White,  who  was  not  the  orig- 
inal mortgagor,  but  a  purchaser  ta  the  mort- 
gaged propoly.  and  that  this  sum  Is  the  ba- 
sis of  the  present  claim,  and  that  the  com- 
plainants have  obtained  Judgment  against 
White  upon  this  note.  The  only  alte«attons 
In  the  answer  to  break  the  force  of  this  Judg- 
ment are  that  in  making  ttie  settlement  the 
complalnante  mlarepresented  to  the  defend- 
ant the  amount  doe  tm  the  notes  secured  by 
the  mortgage,  and  that,  when  the  suit  upon 
the  note  given  by  him  was  Instltated,  he  was 
ignorant  of  that  tect  It  does  not  deny  that 
he  bad  knowledge  of  the  facte  In  time  to* 
have  availed  himself  of  than  In  defending 
the  salt  upon  the  notes;  nor  does  It  oflter 
any  explanation  wi^  the  defmidant.  appar- 
ently an  educated  man  of  alfalra.  shonld  be 
dependent  upon  the  compiaioants  for  Infto^ 
mathm  either  as  to  the  notes  secured  by  the 
mortgage,  and  set  forth  at  large  Huartiln,  or 
as  to  the  amoout  whldi  be  had  paid  tliarefHi. 
The  answer,  as  to  White,  at  least,  tends 
rather  to  show  that  the  claim  of  dUpoted 
eredite  was  abeady  res  adjudicate  when  the 
toredosure  suit  was  instituted,  than  that  the 
defukdant  sboald  have  farther  tvportanHy 
at  litigating  the  question. 

The  order  of  the  conrt  bdow  vacating  an* 
setting  aside  the  decree  |^  confesso  and 
final  decree  previoasly  entered  in  the  cause  is 
reversed. 

GARTBB,  P.  J.,  and  OOOKBBLL,  J.,  con- 
cor* 

TAYLOR,  a  3^  and  HOOKBB  and 
BHACKLBFORD,  JTJ..  ctmcnr  in  ttie  opinion. 
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(Boprraia  Gomt  of  Florida,  IHrlaloii  A.  Dee.  8k 

1903.) 

CBIMJNAL  LAW  —  KVIDBMGB-HUROBRr-BBPU- 
TATION— MOTION  TO  8TRIKB-IN8TBUGTION8— 
INTOXICATION— RBASONABLB  DOOBV^^ARH- 

LESS  ERROR. 

1.  The  defendant  propounded  the  foUowiog 
ilQOstiQQ  to  a  witness:  "While  you  and  Brooks 
and  Cook  were  on  the  railroad  track,  what  re- 
mark did  Cook  make  in  regard  to  protecting 
our  citizens?"  This  was  objected  to  by  tha 
state  attorney,  ami  the  objection  sustained,  but 
the  court  stated  the  witness  could  be  asked 
what  was  said  in  the  conversation;  and  de- 
fradanf ■  attwney  then  aaked  the  wttness  to 
state  the  whole  conversation,  which  the  witness 
proceeded  to  do.  Even  If  the  qaestiom  was  per- 
missible^  the  court  committed  no  reveidhle  er- 
ror. 

2.  When  the  defense  is  diat  the  deteudant 
was  so  moch  intoxicated  aa  to  be  nnaUe  to 

Eremedltate  the  killing,  and  a  conversation  with 
im  is  brought  out  by  his  attorney  from  his 
own  witness  as  to  his  condition  while  walking 
on  a  railroad  track  at  niich^  a  short  time  be- 
fore the  killing,  and  also  a  statement  that  he 
staggered,  the  witness  may  be  asked  on  cross- 
examination  what  was  the  condition  of  the 
track,  whether  any  man  was  not  likeiy  to  make 
a  miastep,  and  whether  persona  other  than  the 
defendant  stumble  there  sometimea. 

3.  Where  a  wltneaa  produced  by  a  party  to 
prove  his  good  reputation  testifies  uiat  he  knows 
such  reputation,  and  that  it  is  good,  be  may 
be  asked  oa  cross-examination^  for  the  pnrpoae 
of  testing  bis  credibility.  If  he  had  not  heard 
that  the  party  had  been  gailty  of  specific  acta 
of  bad  condnct  potfnent  to  mdi  general  repnta- 
tloa;  but  the  witness  cannot  be  Intorogated 
as  to  his  knowledge  of  such  spedfic  acta,  nxa 
can  his  testimony  as  to  what  he  may  hare 
heard  respecting  spedfic  acts  be  conridered  for 
any  other  purpose  than  as  affecting  his  credi- 
bU&y. 

4.  Where  a  defendant  In  a  prosecution  for 
murder  pots  his  reputation  ana  general  char* 
acter  In  evidence,  and  does  not  limit  the  evi- 
dence to  testimony  as  to  his  being  a  quiet  and 
peaceable  man,  the  state,  on  cross-examination, 
over  the  objection  of  defendant,  asked  the  wit- 
ness testifying  to  general  good  character  If  he 
had  not  heard  that  the  defendant  had,  prerions- 
ly  to  tlie  commission  of  the  alleged  crime  for 
which  he  was  then  being  tried,  been  guilty  of 
specific  acts  of  bad  conduct,  affecting  nis  gen- 
eral  character.  This  was  not  erroueons.  The 
cross-examination  of  a  witness  may  be  aa  broad 
as  his  testimony  in  chief. 

5.  When  a  defendant  In  a  prosecution  for 
ninrder  lua  pot  his  general  character  or  repnta- 
tion  in  evidencef  It  Is  competent  for  the  state, 
ia  rebattal,  to  intOTrogate  its  own  witness  as 
to  the  general  reputation  of  the  defendant  as  a 
peaceable  and  law-abiding  citizen,  and  as  to 
whether  that  character  Is  good  or  bad.  Upon 
the  witness  answering  that  the  defendant  was 
p^ceabie  and  law-abiding  except  when  he  was 
drinking,  and  there  being  testimony  that  de- 
fendant was  drinking  when  the  homicide  oc- 
curred. It  Is  competent  for  the  state  to  ask  the 
witness  whether  the  defendant's  reputation 
when  drinking  was  iieaceable  and  law-abiding, 
bnt  it  Is  not  comoetent  to  ask  the  witness  about 
bow  often  the  defendant  was  dHnklng. 

6.  When  a  motion  to  strike  the  testimony  of 
a.  witness  is  made,  and  a  part  of  the  testimony 
which  is  covered  by  the  motion  is  competent, 
there  is  no  error  in  overmling  the  motion. 

7.  In  a  trial  for  murder  in  the  first  d^ree, 
where  there  is  any  teatimony  which  warrants 
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it,  the  following  instraction  asked  for  by  the 
defendant  should  be  given,  viz.:  "It  is  a  gen* 
eral  principle  of  law  that  intoxication  is  no 
excuse  for  crime,  but  this  general  principle  has 
thia  important  qnalification  or  modification,  so 
far  as  It  relates  to  murder  In  the  first  degree: 
A  particular  or  specific  intent  ia  absolutely  es- 
sential in  the  commission  of  this  crim&  and 
if  the  mind  of  the  person  doing  the  killing  is 
unable,  because  of  intoxication,  at  the  time  of 
the  killing,  to  form  thia  particular  or  specific 
intent,  there  can  be  no  murder  in  the  first  de- 
gree, unless  the  person  doing  the  killing  became 
voluntarily  intoxicated  for  the  purpose  of  itill' 
ing  while  intoxicated." 

8.  In  a  trial  for  mnrder,  where  the  defense 
la  that  defendant  was  so  much  Intoxicated  as 
to  be  unable  to  form  a  premeditated  design  to 
kill,  the  following  instraction,  when  requested, 
should  be  given,  viz.:   There  may,  in  contem- 

Elation  of  law,  be  an  intention  to  kill  a  human 
eing,  which  may  not  amount  to  a  premeditated 
design  to  kill.  Shooting  a  man  intentionally 
and  Itilling  him  Is  not  necessarily  the  same  aa 
doing  BO  with  a  premeditated  design  to  kill. 
There  may  be  an  intention  to  kill  without  its 
having  been  premeditated.  In  order  to  convict 
the  defendant  of  murder  In  the  first  degre& 
yon  must  be  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  not  only 
had  an  intention  to  kill  the  deceased,  but  that 
he  actually  bad  a  premeditated  design  to  kill 
him." 

9.  In  a  trial  for  murder  In  the  first  degree, 
the  following  instraction  embraces  a  correct 
proposition  of  law,  viz.:  "The  law  presumes  a 
sober  man  to  intend  what  he  does,  but  the  law 
does  not  presume  a  killing  with  a  premeditated 
design.  This.  like  every  other  element  of  mur- 
der in  the  first  degree.  Is  to  be  Inferred  by 
the  jury  from  the  facts  proved  beyond  a  reason- 
able doubt." 

10.  When  the  judge  In  his  general  charge  baa 
correctly  given  the  law  of  reasonable  doubt  as 
recognised  in  this  state,  It  is  not  error  to  re- 
fuse to  give  instructions  defining  such  a  doubt 
in  other  language  and  forms  of  statement  of 
the  law. 

IL  When  the  Jndge  has  given  in  his  charge 
the  cwrect  definition  of  reasonable  doobt,  It  Is 
not  error  to  refuse  to  Instmet  the  Jury:  **If 
there  la  from  the  evidence  a  possibiUty  of  the 
innocence  of  the  defendant^  he  la  entitled  to 
an  acquittal." 

12.  It  Is  not  erroneoos  to  refose  the  following 
Instraction:  "Before  the  }az7  can  convict  the 
defendant,  the  evidence  must  be  so  strong  as 
to  convince  each  juror  of  his  g^\\t  beyond  a 
reasonable  doubt;  and  if,  after  considering  all 
the  evidence,  a  single  jnror  has  a  reasonable 
donbt  as  to  the  defendant's  guHt,  arising  out 
of  any  part  of  the  evidence,  then  the  jury  can- 
Dot  convict  him." 

13.  A  trial  judge  is  not  required  to  give  an 
instruction  defining  murder  in  the  third  decree 
when  there  is  no  evidence  in  the  case  to  which 
such  en  instruction  would  be  applicable. 

14.  There  is  no  error  In  refusing  an  instmctlm 
giving  the  law  as  contained  hi  section  2924, 
Rev.  St.  1882.  when  the  judge,  In  his  general 
charge,  has  given  the  snbstance  of  the  section 
to  the  jury. 

15.  In  view  of  the  teatimony  In  AIs  case,  an 
instruction  that  'Hhe  jnry  should  not  convict 
from  prejudice  or  upon  insufficient  evidence" 
should  have  been  given. 

16.  Where  a  trial  judge,  in  bis  charge,  under- 
takes to  give  the  statutory  definidon  of  murder 
in  any  degree  or  manslaughter,  it  is  erroneous 
to  substitute  other  words  and  phrases  in  the 
place  of  those  used  in  the  statute,  or  to  inter- 
polate other  words,  which  substituted  or  inter- 
polated words  and  phrases  diange  the  meaning 
of  the  statutory  definition, 

17.  Where  the  trial  jndee,  in  his  charge,  omits 
to  confine  Uie  venae  to  the  connty  in  which  the 
erime  is  alleged  in  the  iadietment  to  have  been 


Digitized  by 


Google 


666 


SO  SOUTHERN  BEPORTBB. 


oommlttedi  anch  omisslOD  wooM  011I7  be  erra> 
neons  where  there  was  a  Question  as  to  the 
proof  of  Tenne. 

18.  In  a  trial  for  murder  In  the  first  degree, 
the  trial  judge  used  in  the  cocclusiOD  of  a 
charge  the  following  language,  viz.:  "and  that, 
when  be  fired  the  shot,  he  intended  to  kill 
Smith,  or  any  particular  human  being,  it  would 
be  murder  in  tine  first  degree."  In  the  opinion 
of  Chief  Justice  Taylor  and  Justices  Shackle- 
ford  and  Hocker,  this  language  is  erroneous 
and  misleading  in  a  definition  of  murder  in 
the  first  degree.  Garter,  P.  J.,  and  Jostdces 
Maxwell  and  Gockrell  have  a  contrary  opinion. 
80  the  qnestion  presented  by  thia  charge  is  not 
decided. 

IB.  In  a  trial  for  murder  in  the '  first  degree, 
the  trial  Judge  gave  the 'following  diarge:  "No 
specific  time  Is  required  to  constitute  premedita- 
tion. If  the  mind  of  the  accused  was  in  a 
condition  to  form  a  purpose,  and  there  was  a 
sufficient  time  for  the  forming  of  that  purpose^ 
and  for  the  mind  to  be  conscious  of  that  pur- 
pose to  kill,  It  Is  sufllcient  time  to  constitute 
premeditation;  and  if  the  jury  I>e1ieTe  from  tlie 
eridence,  beyond  a  reasonable  donbt,  that  the 
defendant  had  fully  formed  a  purpose  to  shoot 
and  kill  Smith,  and  that  he  was  conscious  of 
that  purpose  when  he  fired  the  shot,  they  will 
find  tne  defendant  guilty  of  murder  in  the  first 
degree."  In  the  opinion  of  Chief  Justice  Taylor, 
and  Justices  Shackleford  and  Hocker,  this 
charge,  taken  as  a  whole,  does  not  afford  a 
proper  definition  of  premeditated  design,  and 
was  enroneoua.  Contra,  Carter,  P.  J.,  and  Jus- 
tices Maxwell  and  Cockrell.  The  court  being 
eanally  divided  in  opinion,  the  question  present- 
ed by  this  charge  is  not  decided. 

20.  In  a  charge  to  the  Jury  in  a  criminal  case, 
no  fact  essential  to  constitute  the  crime  should 
be  assumed  to  be  true  unless  that  fact  Is  clearly 
adtaitted  by  the  defendant 

21.  A  charge  to  the  Jury  in  a  criminal  case  fo 
the  following  language  is  erroneous,  vie.:  "If 
the  Jury  in  this  case  have  a  doubt  in  their 
mindis  arising  from  the  eTidence  or  lack  of 
evidence  as  to  all  the  material  allegations  of 
the  indictment,  they  will  give  the  defendant  the 
benefit  of  such  doubt,  and  find  him  guilty  of 
such  degree  of  crime  as  they  tielieve  from  the 
evidence,  beyDnd  a  reasonable  doubt,  him  to  be 
guilty  of,  and.  If  guilty  of  no  crime,  then  ac- 
quit. If  the  jury  had  a  reasonable  doubt  aria- 
uig  from  the  evidence  or  lack  of  evidence  as  to 
all  the  material  allegations  of  the  indictment, 
they  would  not  be  authorized  to  convict  the 
defendant  of  any  degree  of  crime. 

(Syllabns      the  Court) 

Bmr  to  drcnit  Conr^  Brenrd  Connlyi 
Minor  S.  Jones,  Judge. 

M.  C  CocHt  waa  convicted  ot  murder,  and 
brings  error.  Beversed. 

C.  C  Ghlllingwortli,  for  plaintiff  In  error. 
7.  B.  Wbltfield,  Atty.  Gen.,  for  the  State. 


HOOKER,  J.  The  plaintiff  in  error,  M.  0. 
Cook,  waa  jointly  Indicted  with  J.  C.  Murray 
and  Floyd  Walton  at  the  fail  term,  1902,  of 
the  drcnit  court  of  Brevard  county,  for  the 
murder  of  one  Stephen  Smith,  alleged  to 
have  been  committed  on  the  30th  day  of  Au- 
gust, 100%  and  said  defendants  were  tried 
at  that  term.  Murray  and  Walton  were  ac- 
quitted, and  Goofc  vas  convicted  of  mnrdw 
in  the  flrst  degree,  without  recommendation, 
and  sentence  of  deaOi  was  passed  upon  him. 
From  this  sentence  and  judgment  a  writ  of 
error  was  taken  from  thia  court 


There  are  61  aflslgnments  of  error. 

The  second  assignment  of  . error  is:  "The 
court  erred  in  sustaining  the  state's  objec- 
tion to  the  following  question  asked  M.  L. 
Tarver:  'While  you  and  Brooks  and  Coot 
were  on  the  railroad  track,  what  remark  did 
Cook  make  In  regard  to  protecting  our  citi- 
zens?"' The  record  shows  that  the  court 
sustained  the  objection  of  the  state  attor- 
ney that  the  question  was  leading,  but  stat- 
ed that  the  witness  could  be  asked  what  was 
said  In  the  conversation  alluded  to;  and  he 
was  asked  by  the  defendant's  attorney  to 
state  the  whole  conversation^  which  the  wit- 
ness proceeded  to  do,  so  far  as  be  heard  it 
He  was  then  asked  if  he  had  stated  all  that 
Cook  said,  and  espedally  whether  he  said, 
"We  must  protect  our  citizens,"  and  the 
wlthess  replied,  "No,  sir;  if  he  did,  I  did  not 
hear  it"  Even  if  the  questions  were  permis- 
sible, the  assignment  presents  no  error. 

Third  assignment:  The  court  erred  in  over- 
ruling defendant's  objection  to  the  following 
question  asked  M.  I*  Tarver:  "But  otho- 
men  stumble  there  sometimes,  don't  they?" 
Tarver,  who  was  the  def^idant's  witness, 
had  testified  that  he  and  Cook  had  been  to- 
gether on  the  railroad  track  at  night  a  short 
while  before  Smith  was  killed,  and  was  exam- 
ined at  considerable  length  by  defendant's 
counsel  In  regard  to  what  persons  he  had 
met  and  spoken  to,  conversations  with  sever- 
al, whether  Cook  had  been  drinking,  and 
what  was  his  condition  as  he  was  vt-alklng 
up  the  track.  On  cross-examination  he  was 
asked  if  Cook  was  sober.  He  had  testified 
that  be  seemed  to  be  In  his  usual  condition, 
and  could  get  along  all  right  with  the  ex- 
ception of  staggering,  and  that  he  did  not 
stagger  very  much.  He  was  then  asked 
what  was  the  condition  of  the  track,  and 
whether  any  man  was  not  Ukely  to  make  a 
misstep,  to  which  last  question  he  answered, 
"I  guess  so."  He  was  then  asked  the  ques- 
tion objected  to,  and  answered,  '1  never 
seen  Any  one  stagger  along  there  as  he  did 
that  night"  As  the  contention  was  made 
by  Cook's  attorneys  In  the  trial  of  the  case 
that  he  was  Intoxicated  and  unable  to  pre- 
meditate the  killing,  we  do  not  perceive  bow 
he  was  damaged  by  the  qnestion  or  answer. 
Moreover,  it  seems  to  have  been  a  proper 
question  on  cross-examination. 

Fifteen  assignments  of  error^from  the 
fourth  to  the  eighteenth,  inclusive— are  group- 
ed In  the  briefs  and  presented  together.  We 
win  consid^  such  of  them  as,  in  our  opin- 
ion, present  distinct  questions. 

The  fifth  assignment  Is:  "The  court  erred 
In  overruling  defendant's  objection  to  the 
following  question:  'Did  you  hear  of  Ms 
having  a  difficulty  In  Frink's  store?'  " 

W.  J.  Allen  was  called  as  the  defendant's 
witness,  and  examined  as  to  Cook's  reputa- 
tion and  gmeral  charactw  in  the  community 
In  which  he  Hved,  and  bad  been  asked  by 
defendant's  attorney  whether  that  reputetlon 
was  good  or  bad.    The  witness  answo^d 
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tliat^  Tltb  some  zewnratUn^  It  wm  gootf. 
He  vaa  tben  asked,  "Wbat  do  yoa  mean  try 
'leserratkmBr  "  He  answered.  "Oook'a  cliar- 
acter  was  good,  except  as  lo  Ids  habits— bis 
dElnklng  babtts."  On  crow-  giamlnatlon  by 
tbe  state  attoEuey,  be  pvopoonded  tbar  qnea- 
tlon  presented  lo  tbls  asitfgnment. 

It  Is  oontended  tbat  evidence  oZ  good  cbai^ 
acter  must  be  confined  to  general  repatatbni, 
and  tbat  eridenee  in  xebnttal  mnst  also  ,  be 
confined  to  general  reputation;  and  tbe  rule 
laid  down  in  Zteddlck  t.  Stata,  26  Via.  ua, 
438,  5  South.  701^  is  relied  on  to  unstaln  this 
and  other  elmilar  asslgnmratsiot  «rror.  In 
tbls  case  (Beddlck  t.  Stat^)  tbe  d^ndant 
bad  introduced  eiidence  tending  to  show  bis 
good  character;  and  tbe  state.  In  rebuttal,  in- 
troduced as  a  witness  one  John  Ugon,  who 
testified  that  two  years  before  be  was  dep- 
uty sberitf  of  Brooks  coon^,  Oa.,  and  bad  a 
warrant  for  tlie  onest  of  Reddidit  in  wbicb 
be  was  charged  with  assault  with  intent  to 
murder,  and  tbat;  be  bsd  chased  Beddlck  into 
ICadlson  county,  and  tben  lost  track  of  him* 
Tbls  testimony  was  objected  to,  and  forms 
the  basis  of  the  ruling  In  that  case,  whlcb  is 
as  follows:  "In  all  cases  where  a  man  Is  on 
trial,  accused  ot  crime,  lie  has  tbe  right  to 
Inteoduce  evidence  to  show  bis  general  good 
character  or  reputation,  bat  tbe  evidence  Is 
to  be  confined  to  general  reputation,  and  par- 
ticular acts  of  good  cbaractw  cannot  be 
abown  In  eridence;  and  tbe  some  rule  ap- 
plies to  the  prosecution.  The  prosecution 
«annot  put  in  Issue  tbe  character  of  the  ac- 
cused, but,  when  tbe  accused  himself  puts 
■his  character  In  Issue,  tbe  state  has  tbe  right 
to  introduce  evUence  in  rebuttal  to  show  that 
tbe  general  duiracter  of  the  accused  Is  base; 
but  the  evldenoe  so  introduced  by  the  state, 
m  evidence  brought  out  on  crojis-ezamlna- 
tlim  by  the  state,  must  be  confined  to  tbe 
general  cfaancter  of  the  accused,  and,  If  par- 
ticalar  acts  of  bad  conduct  on  tiie  part  of 
tbe  aceuRod  are  allowed  In  proof,  suQb  proof 
la  illegal,  and  cause  for  reversaL"  We  have 
no  doubt  that  proof  in  sndt  a  case  by  tbe 
state  in  rebnttal  of  good  character  should  be 
eottflned  to  gcyseral  raputation,  and  that  spe- 
cific aete  or  conduct  on  particular  occaMons 
Is  Improper.  Nelson  t.  Stete,  82  Fla.^,  IS 
South.  801.  Tbe  court  properly  applied  this 
doctrine  in  the  Beddlck  Case,  and  It  was  not 
called  iip«m  to  say  what  auctions  the  state 
attorney  eoold  or  could  not  ask  In  crosa^* 
aminlng  a  witness  who  bad  testified  te  the 
good  character  of  the  accused^  as  siuA  a 
question  was  not  before  tlw  court  If  the 
rule  in  tlie  Beddii^  Case  is  to  be  vnderstood 
as  holding  tliat,  on  cross-examination  of  a 
defendant's  witness  who  has  testified  to  tbe 
good  (diRracta'  or  reputetlon  of  the  defend- 
ant, tbe  state  is  confined  to  questions  in  rela- 
tlott  to  tbe  general  reputetlon  or  chamcter 
odE  tbe  accnaed,  tben  we  think  the  stete'e 
rlghte  are  narrowed  beyond  reason  or  antboi^ 
ity.  In  Beglna  v.  Wood,  6  Jur.  225,  a  w^t- 
jiees  was  cailiCfl,  and  testified  to  the  good 


ehuactar  of  Wood,  one  of  fbe  acmsed.  On 
cross^zaminatton  by  tbe  prosecution  be  stat- 
ed that  be  bad  never  beard  anything  against 
tbe  accused.  Ele  was  questioned  as  to  wheth- 
er be  .  ever  beard  of  a  robbery  wUdi  bad 
taken  place  in  the  neigbbOTbood  some  years 
prevlons.  On  Ida  answning  In  the  aflSrmar 
tiv^  be  was  asked,  "Did  yon  ever  bear  tbat 
W.  was  suspected  of  having  done  itr'  This 
was  objected  to.  Baron  Parke,  In  passing  on 
the  objection,  stated:  "The  question  is  not 
wheUter  the  i«Iscmer  la  guUty  of  that  rob- 
bery, but  whether  he  was  sospected  of  hav- 
ing been  Im^lcated  in  It  A  man's  dmracter 
is  made  up  of  a  number  of  kubU  drenmsten- 
cea^  of  which  bis  being  auspected  of  mlscon- 
dnct  is  one  Tbe  qoestlon  may  be  put" 
Tlie  doctrhie  Is  discussed  in  Und^U  on 
Criminal  Evidence,  I  82,  in  tbe  following 
tonus:  "flTldence  of  specific  acto  of  bad  om- 
duct  la  not  admlaslUe  to  show  bad  character. 
The  accused  may  always  be  prepared  to  meet 
an  atteck  on  his  gmeml  character,  but  cannot 
fairly  be  required,  without  notice,  to  oontro- 
vert  particular  facts.  But  a  witness  to  good 
character  may  be  asked  on  cross-examination 
whether  he  has  beard  rumors  or  particular 
and  specifte  charges  of  tbe  commission  ot  acte 
inconsistent  with  tbe  character  which  he  was 
called  to  prove,  and  generally  aa  to  the 
grounds  ot  bis  evidence,  not  so  mocb  to  es- 
tablish the  truth  of  sncb  facte  ior  charges, 
as  to  test  bis  credlUllty  and  to  determine 
the  weight  of  his  evidence.  '  He  may  be  ask- 
ed If  be  has  not  heard  some  general  report 
which  contradlcto  tbe  good  teputetion  which 
be  bas  been  called,  to  prove.  If  be  admito 
having  heard  derogatory  reporte  of  the  ac- 
cused, tbe  latter  may  show  tbdr  nature  and 
enbject-iaatter  to  prove  tbat  they  did  not 
.relate  to  and  do  not  affect  the  particular 
trait  of  character  in  issue."  The  subsequent 
sections  of  tbla  -work  oontlnue  a  profiteble 
discussion  of  the  subject.  In  3  Bice  on  IM- 
deace  (Criminal)  I  876,  it  is  said:  "While 
particular  acte  cot  bad  conduct  are  not  admis- 
sible to  assail  charaoter  on  tbe  direct  exami- 
nation, a  witness  deposing  to  general  char^ 
acter  may  be  cross^smlned  as.  to  tbe  par- 
ticular facts,  in  order  to  test  ttu  soundness 
of  Ids  opinion,  and  elldt  tbe  date  oa  wbhA 
it  was  founded.  Jackson  v.  Btata,  T8  Ala. 
471;  Steele  v.  Stete^  88  Abi.  20,  3  South.  647. 
^e  same  Is  said  goierally  by  the  text-writ- 
en  on  the  laws  of  evidence.  1  Taylor,  Sv.  | 
352;  2  Starkie,  By.  3<M.  By  tbls  is  meant 
not  the  truth  of  such  particular  facts,  but 
cinndating  rumors  of  tbem,  which  form  a 
part  of  the- general  repnt^  and  help  to  make 
up  one's  good  or  bad  character."  State  v. 
McDonald,  57  E^an.  637,  46  Pac.  96d;  Stete 
v.  Herriman,  84  3.  a  16,  text  88,  12  9.  E. 
«lfl;  State  V.  Pain,  48  La.  Ann.  811,  18 
South.  188;  Ozbum  v.  State,  87  Oa.  178»  18 
&  B.  247;  White  v.  Stete  (Ala.)  21  South. 
830;  Goodwin  v.  Stete  <AlaO  15  South.  671. 
Some  of  tbe  questions,  on  crosa-exanrinatlop 
joC  this  witness,  objected  to  and  assigned  as 
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error,  tie  very  liroad  Indeed— ftor  Instancy 
"Did  yon  ever  hear  of  his  keying  ft  blind 
tlgerr-  Undonbtedly  this  questkm  vonld 
haTe  been  Imxvoper  If  the  defoidant  had  not 
onnecesaarlly  attempted  to  prove  by  the  wit- 
ness his  general  character.  If  he  had  limit- 
ed his  proof  by  this  -witness  to  the  repntatlon 
of  Cook  as  a  peaceable  and  qniet  man,  as  la 
the  prefer  conrse,  the  question  would  have 
been  too  broad,  and  would  bare  been  emh 
neons;  but  as  the  defendant  had.  In  the  ex< 
amlnatlon  In  chief,  opened  np  the  subject  of 
his  general  character,  no  reason  Is  parcetv- 
ed  why  the  cross-examination  might  not  In- 
dnde  matters  affecting  that  general  char- 
acter. In  other  words,  the  state  may  cross- 
examine  a  defendant's  witness  upon  tiiose 
matters  which  are  in  the  sccqie  of  ttie  testi- 
mony of  the  witness  In  his  chief  oamlnatlon. 
Slberry  t.  State*  183  Ind.  en,  88  N.  B.  681; 
State  of  Iowa  t.  Arnold,  13  Iowa,  479. 

The  state  Introdnced  as  a  witness  one  B. 
7.  Hull,  and  the  state  attorney  questioned 
the  witness  as  to  his  knowledge  of  Cook, 
and  then  pn^nnded  the  fallowing  ques- 
tions and  elicited  the  following  'answeas: 
"Q.  Do  yon  know  what  Us  repntatlon  Is  for 
being  a  peaceable  law-abiding  cttlaen?  A. 
Well,  I  have  had  some  observation  as  to  !t 
Q.  Do  yon  know  what  that  reputation  Is? 
A.  I  bare  heard  something  of  it;  yes,  sbr. 
Q.  Was  his  reputation  for  being  a  peacealde; 
law-abiding  dtlsen,  good  or  bad?  A.  Wel^ 
8ir,  he  la  a  very  peaceable,  law-abiding  dtl- 
sen,  except  when  he  Is  drinking— except 
when  he  has  been  drinking— with  that  ex- 
ception." Th«e  was  no  objection  interpos- 
ed to  the  for^f^ng  questions  or  answers. 
Then  flie  fbllowli^  questions  and  answers 
followed:  "Q.  About  bow  (tftenwiia  that?  A. 
Tfaf  darkles  said  tiiat  on  Satoxday  night 
as  a  general  ttiing,  be  would  get  rai  «  little 
drinking  spree.  I  don't  know  what  to  say 
as  to  Just  bow  often.  Q.  When  he  was  In 
this  condition,  was  be  law-alddlng  and  peace- 
ful, or  qturrelsome,  as  a  matter  of  repute- 
tlon?  What  did  people  say  about  him?  A. 
I  dldnt  find  him  especially  so.  That  was 
what  people  said  about  him.  Q.  What  did 
people  say  about  his  being  quarrelsome?  A. 
When  he  ma  drinking?  Well,  I  have  heard 
it  said  to  a  certain  extent.  I  can't  say  how 
maeb.  Q.  That  he  was  quarrelsome?  A. 
Not  especially  so,  but  that  he  was  when  he 
was  drinking;  yes,  sir,**  Bach  of  these  ques- 
tions was  objected  to  on  the  ground  that  *1t 
is  Iminoper  to  ask  In  regard  to  alleged  spe- 
cUte  acts  of  misconduct,*'  but  the  objecttons 
were  oremiled.  Exceptions  were  noted  to 
these  rfillnge^  and  they  are  assigned  as  error 
here. 

We  think  the  questions  propounded  were 
all  proper,  as  against  the  specific  objection 
mad^  except  the  one,  "About  how  often  was 
tbat?"  whl^  evidently  required  the  witness 
to  testify  how  often  the  d^endant  was 
drinking,  or,  ta  othw  words,  to  testify  to 
specific  acts  In  respect  to  drinking.  This 


was  not  a  propee  subject  of  Inquby,  and  On 
court  below  should  have  excluded  the  ques- 
tion. The  other  questkms  were  propw,  and 
no  error  was  committed  In  permitting  them, 
nnd»  the  facte  of  this  case.  We  faH  to 
see  why.  If  Che  homicide  was  committed 
by  the  defendant  while  drinking,  whItA  the 
evidence  shows  was  the  case  here,  and  be  in- 
troduced testimony  as  to  his  good  reputation 
fbr  peace  and  quietness,  tbe  state  may  not 
rebut  that  testlmmy  by  proof  showing  that 
his  reputation  that  of  a  dangonus  and 
vhdent  man  when  drinking.  It  Is  a  well- 
known  fact  that  some  men  are  violent  and 
dangerous  when  drinking,  while  quiet  and 
peaceable'  when  aobeti  and.  If  a  man  has  es- 
tablished sudi  a  reputation,  it  Is  but  fair  to 
permit  proof  of  it  when,  as  Is  tlie  case  her^ 
the  party  Is  shown  to  have  been  drinking 
when  be  committed  the  act.  Such  testimony 
does  not  relate  to  a  course  of  conduct;  nor 
to  BpeOOe  acta  of  bad  conduct  but  to  Oie 
general  reputation  of  the  party.  See  State 
Hunter  (Iowa)  92  N.  W.  872.  It  is  true 
Ibat  the  proof  must  he  confined  to  the  gen- 
eral reputation  of  the  party,  but.  If  his  repu- 
tation be  that  of  a  peaceable  and  quiet  man 
when  sobtt,  and  eC  a  violent  and  dan^nns 
one  when  drinking  then  to  exclude  proof 
of  the  latter  will  result  eithw  In  excluding 
all  proof  on  the  subject,  or  In  admitting  jnottf 
of  his  reputation  when  sober  only,  whldi 
would  itself  be  a  viobitlon  of  the  rule  re- 
quiring iffoof  of  general  repntatlon  to  be  giv- 
en. Again,  If  tiie  rqratatlon  be  not  the  same 
when  drinking  as  when  sober,  then,  in  or- 
der to  convey  a  correct  impresskm  as  to 
iriwther  tbe  reputation  be  good  or  bad,  the 
witness  must  be  permitted  to  state  tbe  facts, 
via.,  that  the  reputatiiw  when  sober  Is  good; 
when  drinking,  bad. 

The  state  attorney  Introdnced  as  a  wit- 
ness one  B.  B.  Bloou,  and  propounded  the 
following  questions  and  idldted  the  following 
answers,  the  witness  having  stated  that  be 
had  known  Goofc  about  seven  years:  "Q. 
Do  you  know  what  hta  r^ratatlon  tor  being 
a  peaceably  law-aUdlng  citls«i  la?  What 
do  the  people  say  of  him?  A.  I  dont  know 
what  his  r^utatlon  Is  myselt  only  fkom 
what  I  hear  of  hbn.  Q.  Do  you  know  what 
the  petffile  there  say  of  him?  A.  Tes;  I 
have  heard  the  people  tha«  say  that  he  paid 
bis  bills, 'and  thAt  as  a  woAlng  n^cro  he 
was'  very  good,  but  that  he  was  given  to 
drinking;  that  he  was  vwy  ugly  whm  be 
was  drinking;  and  that  be  got  drunk  quite 
often.  Q.  Theoa  he  got  drunk  qolte  often? 
A.  Yes,  sir;  thafs  about  all  I  know.**  The 
defendant's  counsel  then  moved  to  strike 
out  the  last  two  answers  of  tbe  witness  «i 
the  ground  that  it  Is  Incompetent  for  the 
witness  to  testify  as  to  alleged  specific  acta 
of  misconduct  or  particular  traita  of  charac- 
ter on  the  part  of  defendant  Goo^  avd  en 
the  further  ground  that  it  Is  raly  competent, 
in  answer  to  the  questions  put  for  tbe  wit- 
ness to  state  genially  as  to  what  be  Iws 
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beard,  and  to  itate  the  sonrcei  of  that  In- 
fonnatloQ  from  pmoiial  residence  In  tlie 
nelgtaborliood,  from  personalong  In  tbe  vi^gbr 
bmrbood  of  tiie  defendant,  and  who  were 
ttierefbre  competent  to  know.  Tbese  objeo- 
tlona  were  overruled,  and  the  mllng  assign- 
ed as  error. 

If  any  part  of  the  testlmonr  embraced  by 
the  motion  to  strike  was  properly  admissible 
as  against  tbe  spedflc  objections  made,  tbe 
motion  should  have  been  oTemiled,  ttaou^ 
part  of  tbe  testimony  was  Inadmissible.  EQg- 
glnbotham  t.  State,  42  FUu  S78,  29  South. 
410.  89  Am.  St  Rep.  2S7.  For  reasons  stat- 
ed aboT^  we  think  part  of  the  testimony, 
to  the  effect  that  defendant  was  "ugly  when 
drinking,"  was  proper.  In  view  of  the  ques- 
tion under  which  this  response  was  given. 
It  is  dear  that  the  meaning  of  the  witness 
was  Hut  the  defendant's  reputation  tor  peace 
and  quiet  was  bad  when  drlnlilng. 

Twenty-seren  hutructlons  to  the  Jory  were 
requested  by  the  defendant,  all  of  which 
were  refused  by  the  trial  judge,  and  upon 
these  ruUx^  26  assignments  of  error  are 
presented  here.  Among  them,  he  requested 
the  following: 

"Ci)  It  Is  a  general  principle  of  law  that 
Intoxication  Is  no  excuse  for  crime,  but  this 
general  principle  has  this  Important  quall- 
flcatlon  or  modification,  so  far  as  It  relates 
to  murder  In  the  first  degree:  A  particu- 
lar or  specific  Intent  is  absolutely  essential 
In  tiie  commission  of  this  crime,  and  if  the 
mind  of  the  person  doing  the  kllUng  is  un- 
able, because  of  Intoxication,  at  the  time 
^f  the  killing,  te  form  tUs  particular  ot 
spedflc  Intent,  there  can  be  no  murder  in  the 
first  degree,  unless  tbe  person  doing  the  kill- 
ing became  rolunterlly  Intoxicated  for  the 
purpoee  of  killing  while  Intoxicated. 

*'-(jSi  There  may.  In  contemplation  of  law, 
be  an  Intention  to  kill  a  human  being,  which 
may  not  amount  to  a  premeditated  design 
to  kill.  Shooting  a  man  tntentionally  and 
UUing  him  la  not  necessarily  the  same  as 
doing  so  with  a  premeditated  dedgn  to  kill 
Um.  There  may  be  an  Intention  to  kni  with- 
out Ita  haring  been  iremeditated.  In  order 
to  convict  the  defendant  M.  O.  Cook  of  mnr- 
der  In  the  first  degree,  you  must  be  satis- 
fied  from  tbe  erldoice,  beyond  a  reasonable 
doubt,  that  the  defendant  M.  0.  Cook  not 
only  had  an  Intention  to  kill  tbe  deceased, 
but  that  he  actually  had  a  premeditated  de- 
sign to  kffl  him." 

The  Judge,  In  his  ninth  choi^  instruct- 
ed the  jury  that  if  the  defendant,  at  the  time 
of  tbe  kUUng,  was  so  much  Intoxicated  as 
not  to  be  able  to  form  a  premedlteted  de- 
sign  to  kill,  he  could  not  be  couTlcted  of  mur- 
der in  the  first  degree.  This  was  correct 
so  far  as  it  went,  but  we  think  it  was  not 
snfBdently  full  upon  the  questions  of  intent 
and  premeditation  to  rendw  the  requested 
Instructions  unnecessary.  These  instructions 
are  substant^Iy  the  hiw  as  Uld  down  in 
Gamer  r.  State,  28  SHa.  lU,  9  South.  830b 


29  Am.  St  B^.  282,  and  should  hSTS  bem ' 
glyen.  Tbe  subject  Is  further  fflscossed  in 
a  subsequent  part  of  this  opinion. 

The  defendant  requested  the  judge  to  give 
lAe  following  Instmction,  which  was  refus- 
ed: "Ebe  law  i^esumes  a  sobn  man  to  In- 
tend what  be  does,  but  the  law  does  not  pre- 
sume a  kllUug  with  a  premeditated  design. 
This,  Uke  othK  element  of  murder  In 
Hw  first  degree,  is  to  be  Infored  by  the  jury 
from  tbe  facts  proved  beyond  a  reasonable 
doubt"  We  think  this  Is  a  correct  proposi- 
tion of  law,  and  should  have  been  given. 
Gamer  t.  State,  28  Fla.  118,  text  167.  0 
South.  83S,  29  Am.  St  Rep.  232. 

Several  assignmente  of  orror  are  based 
on  the  refusal  of  the  Judge  to  give  requested 
instractlons  on  the  subject  of  reasonaUe 
doubt  but  we  think  the  court  In  Ite  thir- 
teenth and  fourteenth  charges,  stated  tbe  law 
as  accqited  in  this  state. 

Tbe  court  refused  to  give  the  thirteenth 
requested  instruction,  which  Is  as  follows: 
**If  tiiere  is,  firom  tbe  evidence,  a  probability 
of  the  innocence  of  the  defendant  be  is  en- 
titled to  an  acquittal.**  This  Is  embraced  in 
the  charges  on  reasonable  doubt  given  by  tiie 
court,  and  there  la  no  error.  Brown  v.  State, 
46  ria.  — ,  85  South.  82. 

Tbe  defendant  requested  tbe  following  In- 
struction, which  was  refused:  '^Before  the 
Jury  can  convict  the  defendant  the  evidence 
must  be  so  strong  as  to  convtoce  each  Juror 
of  bis  guUt  beyond  a  reasonable  doubt;  and 
if,  after  oonaiderlng  all  the  evidence,  a  single 
Juror  has  a  reasonable  doubt  as  to  tbe  de- 
fendanf s  guilt  arising  out  of  any  part  <tf  tbe 
evldoice,  then  the  Jury  cannot  convict  bim.** 
This  instruction  seems  to  have  been  taken 
verbatim  from  MltcheU  v.  Stete,  129  Ala.  28, 
80  South.  846,  where  it  Is  KpptonA.  The 
first  proposition  of  this  Instruction,  that  eadi 
Juror  must  be  ctmvlnced  beyond  a  reasonable 
doubt  was  considered  in  Barker  v.  State,  40 
Fla.  178,  24  South.  69:  Dedslons  of  the  Su- 
preme Courts  of  Iowa  and  Washli^rton  are 
dted  to  the  dfect  that  audi  an  instmction 
need  not  be  given.  Decisions  from  Kansas 
and  Indiana  are  dted  to  the  effect  that  it  is 
reversible  error  not  to  charge  that  if  any  one 
of  tite  Jury,  after  having  considered  all  the 
evidence  in  ti»  case,  and  after  consultetlon 
with  his  fellow  Juiymen,  should  entertain  a 
reasonable  doubt  of  defendant's  guUt  the 
Jury  could  not  find  the  defendant  gull^.  The 
Alabama  rule  Is  also  referred  to..  But  the 
court  In  this  case  held  that.  Inasmuch  as  a 
proper  charge  on  reasonable  doilbt  had  been 
given  to  the  Jury,  tiiere  was  no  Just  ground 
for  inference  that  error  was  committed,  or 
any  Injury  done  the  accused,  by  a  refusal  to 
give  the  further  charge  requested.  In  Davis 
T.  State,  68  Ohio  St  ITS,  67  N.  B.  1099,  the 
trial  court  was  requested  to  charge  tbe  jury 
that  eadi  Juror  must  be  convinced  b^nd  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ants, before  uniting  on  a  verdict  of  guilty. 
Tbe  eourt  refused  to  give  this  charge  but  did 
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charge  that  the  jury  mnflt  be  convinced  be- 
yond a  reasonable  doubt  before  finding  the 
defendants  guilty.  The  Supreme  Court  held 
that  the  proper  Ins  traction  was  given,  and 
the  charge  asked  (or  was  properly  refused. 
It  says:  "The  request,  as  asked,  would  Beeni 
to  luTite  an  acquittal,  or  at  least  a  disagree- 
ment, and  was  therefore  misleading.  It  Is 
true  that  each  juror  must  be  convinced  of  the 
gnllt  of  the  defendant  before  uniting  In  a 
verdict  against  him,  and  this  Is  geneTally  un- 
derstood; but  It  Is  equally  true  that  each 
should  jconfer  with  his  fellows,  and  listen  to 
what  they  have  to  urge  In  weighing  the  evi- 
dence, whether  it  be  for  or  against  an  acquit- 
tal, and  not  obstinately  stand  upon  his  own 
(pinion  In  the  matter.  The  request  asked 
and  refused  by  the  court  would  tend  to  such 
a  result  ♦  «  •  The  verdict  should  be  the 
Intelligent  consensus  of  the  whole  Jury,  ar- 
rived at  upon  the  evidence  beyond  a  reason- 
able doubt.  It  should  be  addressed  as  an 
oitity,  and  not  as  separate  individuals.  If 
the  accused  is  in  doubt  as  to  whether  the 
verdict  is  that  of  each  juror,  his  remedy  is 
to  have  it  polled  before  it  separates."  In  the 
C&90  of  Myers  v.  State,  43  Fla.  SOO,  31  South. 
275,  this  court  approved  a  charge  to  the  jury 
instructing  them  "that  the  jury  should  agree 
on  a  verdict  No  juror,  from  mere  pride  of 
opinion,  hastily  formed  or  expressed,  should 
refuse  to  agree;  nor,  on  the  other  hand, 
should  he  surrender  any  conscIentlouB  views 
tomided  on  the  evidence.  It  Is  the  duty  of 
each  juror  to  reason  with  his  fellows  con- 
cerning the  facts,  with  an  honest  desire  to 
arrive  at  the  truth,  and  with  a  view  of  ar- 
riving at  a  verdict  It  should  be  the  object 
of  all  the  jury  to  arrive  at  a  common  conclu- 
sion, and,  to  that  end,  to  deliberate  together 
with  calmness.  It  is  your  duty  to  agree  upon 
a  verdict  U  ,that  be  possible  without  a  vio- 
lation of  conscientious  convictlon&"  A  aim- 
liar  instruction  was  approved  by  this  court 
in  Slgsbee  v.  State,  43  Fla.  524.  30  South. 
816.  These  instructions  present  both  fea- 
tures of  the  duty  of  the  jury,  and  of  each 
juror,  in  considering  the  evidence  and  en- 
deavoring to  reach  a  correct  verdict— the 
duty  to  the  state  and  the  duty  to  the  defend- 
ant. These  features  are  co-ordinate  and  hisep- 
arable.  and  to  state  the  duty  to  one  without 
stating  the  duty  to  the  other  in  some  proper 
form  of  words  might  and  probably  would, 
cause  the  jury  to  think,  that,  in  the  Judgment 
of  the  Judge,  it  was  necessary,  in  view  of  the 
facts  In  the  case  under  consideration,  to  em- 
phasize one  partlcnl&r  feature  of  their  duty,  in 
order  that  justice  might  be  done,  and  thus 
the  jury  might  be  misled.  As  to  that  fea- 
ture of  the  Instruction  which  Implies  that  a 
reasonable  doubt  may  arise  out  of  any  part 
of  the  evidence,  the  contrary  doctrine  Is  set- 
tled in  this  state  In  the  case  of  Bryant  v. 
State,  34  Fla.  291,  16  South.  177.  It  is  there 
held  that  a  reasonable  doubt  cannot  arise 
from  omsld^lng  a  part  or  parcel  of  the  tes- 
timony, and  that  the  reasonable  doubt  which 


the  law  requires  shall  acquit  the  defendant 
is  one  that  arises  In  the  minds  of  the  jury 
after  considering,  comparing,  and  weighing 
all  the  testimony. 

Instructions  18  and  21  requested  by  defend- 
ant are  too  broad,  as  there  is  not  a  particle 
of  evidence  that  Cook  killed  Smith  in  the 
perpetration  of,  or  attempt  to  perpetrate  ar- 
son, rape,  robbery,  or  burglary. 

In  his  twenty-second  instruction  the  de- 
fendant requested  the  Judge  to  charge  the 
substance  and  effect  of  section  2924,  Bev.  St 
1892,  authoring  a  majority  of  the  jury  to 
recommend  the  defendant  to  the  mercy  of  the 
court  The  question  was  passed  on  by  this 
court  In  Metzger  v.  State,  18  Fla.  481.  text 
492;  and  it  was  held  that  the  Judge  Is  not 
required  by  law  to  give  any  Instruction  to 
the  jury  on  the  subject  but  that  coimsd 
might  read  the  act  t<y  the  court  and  Jury  if 
they  desire  to  do  so,  and  the  Judge  may  give 
it  to  the  jury  if  desired.  In  Gamer  v.  State, 
28  FU.  113,  9  South.  835,  29  Am.  St  Bep.  232; 
this  court  held  that  if  the  judge  Instructs 
the  jury  that  a  majority  of  them  may  recom- 
mend a  person  convicted  to  the  mercy  of  the 
court  the  function  will  be  best  performed 
by  simply  giving  the  terms  of  the  statute  to 
the  Jury,  and  Informing  them  that  the  making 
or  withholding  of  the  recommendation  Is  a 
matter  which  the  law  has  placed  entirely  in 
the  discretion  of  a  majority  of  them.  The 
judge,  In  his  charge,  gave  the  Jury  the  sub- 
stance of  the  statute,  and  there  Is  no  error. 

The  defendant  requested  the  court  to  in- 
struct the  Jury  that  the  good  reputation  of  the 
defendant  Cook,  If  proven  by  the  evidence, 
may  be  sufficient  to  raise  a  reasouable  doubt 
of  his  guilt  The  court  lu  Its  fifteenth 
charge*  ipive  the  law  substantially  on  this 
question  as  recognized  In  this  state. 

The  defendant  requested  the  court  to  In- 
struct the  Jury  that  they  should  not  convict 
from  prejudice  or  upon  InsufQcient  evidence. 
We  think,  in  view  of  the  nature  of  the  evi- 
dence and  circumstances  of  this  case,  this 
instruction  should  have  been  given.  Doyle  v. 
State.  39  Fhi.  15S,  22  South.  27%  63  Am.  St 
Bep.  159. 

The  third  charge  given  by  the  court  Is  as 
follows:  "Such  killing,  when  perpetrated  by 
an  act  imminently  dangerous  to  others,  evin- 
cing a  depraved  inind,  with  utter  dlsr^ard 
for  human  life,  without  any  premeditated  de- 
sign to  effect  the  death  of  any  particular  in- 
dividual, is  murder  In  the  second  degree." 
This  charge  differs  from  the  d^nitlon  of 
murder  in  the  second  degree  contained  In 
section  2380.  Bev.  St  1892.  in  several  pai^ 
ticulars,  viz.:  It  substitutes  "imminently 
dangerous  to  others"  for  "Imminently  dan- 
gerous to  another,"  and  "utter  disr^pard  for 
human  life"  for  "regardless  of  human  life." 

The  seventh  and  eighth  charges  given  by 
the  court  are  erroneous  for  the  same  reason. 
Under  these  charges  the  jury  were  preclud- 
ed from  convicting  the  defendant  of  murder 
Xa.  the  secpnd  degree^  Inasmudi  at  the  evlr 
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dence  did  not  show  an  act  Imminently  dan- 
gerous to  others,  1.  e.,  more  than  one  person, 
but  only  so  to  Smltb.  Marshall  t.  State,  32 
Fla.  462,  text,  464,  14  South.  92. 

It  Is  objected  that  the  Judge.  In  his  fourth 
and  other  charges,  excluded  a  definition  of 
murder  in  the  third  degree.  We  do  not 
think  there  was  any  error  In  this,  as  there 
was  no  evidence  In  the  case  which  tended  to 
show  that  the  "killing  was  perpetrated  with- 
out any  design  to  effect  death  by  a  person 
engaged  In  the  commission  of  any  felony  oth- 
er than  arson,  rape,  robbery  or  burglary." 

It  Is  vehemently  urged  that  the  court  be- 
low affirmatively  charged  the  Jury  not  to 
bring  In  a  verdict  of  murder  In  the  tiilrd  de- 
gree. We  do  not  find  In  the  record  any  such 
affirmative  charge. 

It  Is  contended  that  tbe  court  erred  In  Its 
seventh  charge  in  not  confining  the  venue 
to  Brevard  county,  Fla.,  but  In  Ignoring  It 
This  omission  would  only  be  erroneous  where 
there  was  a  question  as  to  the  proof  of  venne. 
Bagsdale  v.  State,  134  Ala.  24,  32  South.  674. 

The  tenth  charge  Is  objected  to  because  It 
concludes  as  follows:  "and  that,  when  he 
fired  tbe  shot,  he  intended  to  kill  Smith,  or 
any  particular  human  being.  It  would  be  mur- 
der In  the  first  degree."  The  objection  Is 
well  taken.  For  tbe  words  "he  Intended  to 
kill"  tbe  following:  shonid  be  substituted: 
*'he  did  so  from  a  premeditated  design  to 
effect  the  death  of,"  and  the  word  "yav- 
ticular"  should  be  omitted. 

Tbe  defendant  objects  to  the  latter  part 
of  the  eleventh  charge  of  the  Judge.  The 
whole  charge  is  as  follows:  "No  specific  time 
is  required  to  constitute  premeditation.  If 
tbe  mind  of  the  accused  was  la  a  condition 
to  form  a  purpose,  and  there  was  sufficient 
time  for  the  forming  of  that  purpose,  and 
for  the  mind  to  be  conscious  of  that  purpose 
to  kill.  It  la  sufficient  time  to  constitute  pre- 
meditation; and  If  the  Jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  had  fully  formed  a  purpose  to 
eboot  and  kill  Smith,  and  that  he  was  con- 
scious of  that  purpose  when  he  fired  the 
shot,  they  will  find  the  defendant  guilty  of 
murder  In  the  first  degree."  Because  of  tbe 
fact  that,  after  an  exhaustive  Investigation, 
we  are  satisfied  that  this  charge  does  not  af- 
ford a  clear  and  correct  interpretation  o^ 
the  meaning  and  design  of  our  Legislature 
In  the  use  of  the  phrase  "premeditated  de- 
sign," In  Its  statutory  definition  of  the  crime 
of  murder  in  the  first  degree,  and  of  Its 
high  Importance  as  Involving  human  life, 
we  deem  it  necessary  to  go  more  elaborately 
into  tbe  discussion  of  this  charge  than  would 
otherwise  be  necessary.  The  language  of 
tbe  statute  Is  as  follows:  "Tbe  unlawful 
killing  of  a  human  being  when  perpetrated 
from  a  premeditated  design  to  effect  the 
death  of  tbe  person  killed,  or  any  human  be- 
ing, or  when  committed  In  the  perpetration 
of  or  In  the  attempt  to  perpetrate  any  arson, 
rape,  robbery  or  burglary,  shall  be  murder 


In  the  first  degree."  In  the  case  at  bar  we 
are  not  concerned  with  that  kind  of  murder 
committed  in  the  [>erpetratlon  of,  or  attempt 
to  perpetrate,  the  felonies  named.  Our  stat- 
ute defining  the  different  degrees  of  murder, 
brought  forward  into  section  2380  of  the 
Bevlsed  Statutes  of  1892,  was  enacted  here 
as  section  2  of  subchapter  3  of  chapter  1637, 
p.  63,  Laws  Fla.,  approved  August  6,  1S6S. 
Before  that  time  a  similar  statute  bad  been 
adopted  In  Wisconsin,  and  It  is  said  by  the 
courts  of  that  state  that  tbe  phrase  "pre- 
meditated design"  was  borrowed  from  a  stat- 
ute of  New  York  using  that  phrase  in  de- 
fining murder  in  the  first  degree. 

In  the  case  of  Sullivan  v.  People,  1  Parker, 
Cr.  R.  347,  the  Supreme  Court  of  New  York, 
In  an  elaborate  opinion  rendered  in  1852, 
gives  the  history,  causes,  and  purposes  of 
tbe  statutory  change  of  the  definition  of 
murder  in  the  first  degree,  and,  quoting  from 
authorities  to  show  the  meaning  of  the  word 
"premeditated,"  on  pages  352  and  353,  say: 
"These  quotations  show  the  general  and  pop- 
ular nnderstandlng  of  the  word,  and  that  is 
the  legislative  understanding  where  technical 
words  are  not  used,  or  words  relating  to  a 
trade  or  art  But  here  the  Legislature  has 
used  a  still  simpler  word,  viz.,  'premeditated 
design.'  There  mast  be,  therefore,  not  only 
the  design  to  kill,  but  the  design  must  have 
been  the  subject  of  meditation  or  reflection 
before,  as  the  prefix  'pre*  clearly  requires. 
Before  what  Is  this  premeditated  design  of 
killing  to  be,  except  before  the  act  that  was 
meditated,  viz.,  tbe  fatal  blow  by  which 
the  killing  was  accomplished?  The  very  re- 
quirement that  the,  design  shall  be  thought 
of  and  meditated  before  the  act  shall  be 
committed  which  Is  the  cause  of  the  death 
admits  that  there  is  an  interval  between  the 
design  or  Intention  and  the  commission  of  the 
act.  We  have  no  right  to  strike  so  material 
a  part  of  tbe  word  as  this,  which  gives  par- 
ticular force  to  the  ordinary  meaning  of 
the  rest  of  the  word.  This  Interpretation  of 
the  word  also  corresponds  with  the  express- 
ed views  of  the  revisers,  which  seems  to  have 
been  to  confine  this  part  of  tbe  definition 
of  murder  to  what  was  frequently  called 
cases  of  Express  malice.* " 

This  decision  was  overmled  by  the  Court 
of  Appeals  of  New  York  in  the  case  of  Peo- 
ple V.  Clarii,  reported  In  7  N.  Y.  385.  The 
reasoning  of  the  court  Is  as  follows:  "The 
words  'premeditated,'  'aforethought,'  and  "pre- 
pense' possess  etymologlcally  the  same  mean- 
ing. They  are.  In  truth,  tbe  Latin  and  Saxon 
synonyms,  expressing  a  single  Idea,  and  pos- 
sess in  law  precisely  the  same  force.  The 
statute,  so  far  as  this  term  Is  concerned,  has 
not  altered  the  law.  'Malice  prepense,'  how- 
ever, had  attained  a  broader  meaning  thai 
belongs  to  the  term  *premedltated  design.* 
The  Intent  to  take  life  was  not  necessary  to 
constitute  malice  prepense.  Even  express 
malice  or  malice  in  fact  Is  defined  to  bu  a 
deliberate  Intention  of  doing  any  bodily  harm 
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to  another,  nnaatborlzed  by  law  (Hale'i  P. 
C.  451),  and  by  no  means  necessarily  Involved 
an  Intent  to  take  life.  Tbe  change,  there- 
fore, which  the  statute  has  effected  by  aub- 
atitntinff  tbe  word  'design*  In  place  of  'mal- 
ice,' 18  not  to  alter  the  nature  or  degree  of 
the  premeditation  requisite  to  the  crime  of 
murder,  but  to  require— what  the  common 
law  did  not  require— the  existence  of  an 
actual  Intention  to  kill  to  constitute  that 
crim^  under  the  first  subdlrlslon  of  the  fifth 
section.  This  view  of  the  law  Is  well  sus- 
tained by  the  decisions  In  those  states  where 
the  crime  of  murder  has  been  dlstingul^ed 
by  statute  Into  murder  In  the  first  and  second 
degrees.  In  those  states  willful,  deliberate, 
and  premeditated  kilUng  is  murder  in  the 
first  degree.  The  cases  are  very  ably  re- 
viewed in  Wharton's  Am.  Crlm.  Law  (2d  Ed.) 
p.  420  et  aeq.,  and  tbe  clear  result  ot  them 
is  that  in  cases  of  tfelt&erate  [Italics  ours] 
homicide,  where  there  Is  a  specific  Intention 
to  take  life,  the  offense,  if  consummated,  is 
murder  in  the  first  degree.  The  degree  of 
deliberation  is  not  different  from  that  re- 
quired by  the  common  law."  It  behooves  us 
to  examine  this  reasoning  with  some  care. 
The  Court  of  Appeals  does  not  refer  In  any 
way  to  tbe  reasonings  of  the  Supreme  Court 
It  does  not  refer  to  the  fact  that  the  revisers 
stated  In  th^r  report  "there  was  nothing  so 
much  wanted  in  the  common  law  as  a  settled 
line  of  distinction  between  murder  and  man- 
slaughter, which  were  then  so  nearly  con- 
nected, and  ran  into  each  other  so  much,  that 
•  lamentable  uncertainty  prevailed,  which 
operated  as  well  to  screen  the  guilty  as  to 
expose  the  Innocent,  and  that  the  first  step 
to  such  a  distinction  is  tbe  definition  of  mur^ 
der^;  nor  does  it  refer  to  the  following  rea- 
soning of  the  court:  "It  Is  evident,  therefore, 
that  it  was  their  Intention  to  nae  langnage 
which  should  be  so  clear  as  to  remove  this 
nncertainty,  and  to  make  it  unnecessary  to 
examine  the  former  adjudications  on  tbe  sub- 
ject For,  if  the  former  law  was  to  be  r»> 
talned.  and  the  former  decisions  resorted  to 
as  authority  as  to  what  tbe  present  law 
should  be.  all  the  old  uncertainty  must  still 
remain.  The  same  motives  most  have  Influ- 
enced the  Legislature,  for  this  nncertainty 
was  but  faintly  portrayed  by  the  revisers,  aa 
any  one  vrlll  experience  who  will  attempt  to 
reconcile  the  old  decisions;  and  there  was  no 
subject  which  needed  revision  more  both  on 
that  account,  and  on  account  of  Its  vast  im- 
portance. Tbe  revisers  accordingly  aban- 
doned the  technical  phrase  which  was  appro- 
priated to  the  description  of  the  motive  of  the 
mnrder— 'malice  aforethought*~and  which 
bad  In  process  of  time  acquired  a  legal  mean- 
ing different  from  its  primitive  meaning,  and 
substituted  the  'untechnlcal'  words  'premedi- 
tated design,'  that  a  law  In  which  the  whole 
state  and  every  individual  In  the  state  may 
be  concerned  might  be  undmtood  by  each 
In  the  sense  which  every  man,  professional 
or  not;  would  on  the  first  Impression  believe 


it  was  Intended  to  have.**  These  explanations 
of  the  purposes  and  object  of  tbe  stetntory 
change  are  not  mentioned  by  tbe  Court  of 
Appeals,  but  Ignoring  them,  and  by  holding 
that  "premeditate"  was  simply  the  ''xHrepense" 
of  the  common  law,  which  by  a  process  of 
construction  had  come  to  have  no  meaning 
at  all,  and  by  holding  that  "design"  was 
only  the  "malice"  of  tbe  common  Jaw,  with 
an  added  qualification  of  *intentional,"  the 
court  concluded  that  "premeditated  design  to 
kill"  meant  only  an  Intention  to  kill.  In 
thus  construing  the  statute  the  Court  of  Ap- 
peals put  Into  operation  those  technical  prin- 
ciples of  construction  which  the  Supreme 
Court  bad  stated  it  was  the  purpose  of  tbe 
revision  to  avoid.  The  result  of  this  decision 
was  that  the  Legislature  of  New  York,  evi- 
dently dlssatlsfled  with  the  state  of  the  law 
as  it  was  left  by  this  decision,  amended  the 
law  of  murder  to  tbe  first  degree  by  nting 
the  words  "when  committed  from  a  delib- 
erate and  premeditated  design."  This  emen- 
dation struck  the  courts  with  some  force,  and 
since  then  the  Court  of  Appeals  of  New  Ywk 
has  adopted  a  definition  of  murder  In  tbe 
first  degree  which  construes  the  words  of  tbe 
stetute  to  their  "untectmlcal"  meaning.  Tbe 
definition  iB  as  follows:  "Under  the  stetute 
there  must  not  only  be  an  Intention  to  kill, 
but  th^  must  also  be  a  dellboate  and  iwe- 
mediteted  design  to  klU.  Such  design  most 
precede  the  kUUng  by  some  appreciable  space 
of  time.  But  the  time  need  not  be  long.  It 
must  be  sufficient  for  some  reflection  or  con- 
stdmitlon  upon  the  matter,  for  choice  to  kUl 
or  not  to  kill,  and  for  the  formation  of  a 
definite  purpose  to  kill.  The  human  mind 
acte  with  c^erity  which  it  is  sometimes  Im- 
possible to  measure,  and  whether  a  delib- 
erate or  premeditated  design  to  kill  was 
formed  must  be  determined  from  all  of  the 
clrcamstances  of  the  case."  People  t.  Ma- 
Jone,  91  N.  Y.  211;  People  v.  Decker.  157  N. 
Y.  186,  SI  N.  B.  1018.  If  It  had  followed  the 
decisions  of  Pennsylvania,  and  the  cases  dt- 
ed  In  Wharton's  Criminal  Law  in  construing 
this  last  statute,  as  It  did  in  construing  tbe 
first,  there  would  have  been  no  difficulty  In 
construing  away  the  meaning  of  "deliberate,** 
as  it  bad  construed  away  tbe  meaning  vt 
"premedlteted,"  for  the  Pennsylvania  atatnta 
uses  the  words  "willful,  deliberate  and  pre- 
medlteted kilUng,"  and  the  Pennsylvania 
courts  seem  to  hold  that  these  words  only 
mean  an  Intent  to  teke  life.  Eteenan  v.  Com- 
monwealth, 44  Pa.  C5,  84  Am.  Dec.  414.  It 
does  not  seem  to  have  occurred  to  the  New 
York  Court  Of  Appeals,  In  People  v.  Clark, 
that  the  object  of  the  American  stetntes 
cbanglog  the  common-law  doctrine  of  murder 
was  not  to  change  the  bounds  of  murder,  or 
make  anything  murder  which  was  not  such 
before,  but  simply  to  draw  a  partition  line 
through  the  old  field,  and  give  new  names  to 
the  parte,  to  order  that  the  punishment  might 
be  adjusted  to  the  atrocity  of  tbe  crime.  2 
Blsh.  New  Crlm.  Law,  |  724;  Wbiteford  t. 
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Commonwe&ltta,  6  Band.  (Va.)  721*  18  Am. 
Dec.  771,  and  note  page  774  et  aeq.  If  this 
now  onlTcrsally  admitted  theory  bad  been 
recognized  and  appUed  upon  the  first  adop- 
tion of  the  statutes,  It  Is  plain  that  the  law 
would  have  been  spared  the  confusIcKi  which 
has  been  thrown  Into  It  bj  the  failure  so  to 
do.  There  was  no  occasion  whatever  to  dU- 
cnaa  "malice  prepense"  to  show  that  "pre- 
meditated" only  meant  "prepense,"  and  that 
"prepense,"  by  conBtnictlon,  had  come  to 
have  no  meaning.  See  an  interesting  note  on 
"Malice  Aforethought^"  4  Hammond's  Black- 
stone,  p.  260,  and  also  the  note  above  re> 
ferred  to  in  18  Am.  Dec.  774  et  seq.,  where 
Mr.  Freeman  has  collated  the  American  stat- 
utes, and  has  discussed  them,  and  the  deci- 
sions constming  them.  Mr.  Freeman,  on 
page  781,  says:  "To  say  that  a  murder  was 
of  the  first  degree,  simply  because  It  was  In- 
tended at  the  momenta  would  be  to  construe 
the  words  'deliberate'  and  ^premeditated'  out 
of  the  statute."  In  the  case  of  State  v.  John- 
son, 8  Iowa,  525,  74  Am.  Dec.  321,  the  court 
says  that  the  language  of  the  statute  of  that 
state  defining  murder  in  the  first  degree  Is 
that  all  murder  which  is  peri>etrated  by 
means  of  poison  or  lying  in  wait,  or  any  oth- 
er kind  of  willful,  deliberate,  and  premedi- 
tated klllli^,  etc.,  la  murder  in  the  first  de- 
gree; that  the  statutes  of  Pennsylvania,  New 
Hampshire,  Michigan,  New  Jersey,  Tennes- 
see, Alabama,  and  Virginia  use  the  same  or 
similar  language;  that  to  meditate  is  to  de- 
liberate, but  to  premeditate  implies  an  act  or 
state  of  the  mind  going  before  meditation  or 
deliberation.  "It  means  to  meditate  or  delib- 
erate before  conclnding  to  do  the  deed;  not 
alone  to  willfully  take  life,  nor  yet  to  do  it 
deliberately,  but  to  predetermine;  to  contrive 
by  previous  meditation."  And  the  court  says 
that  an  instruction  given  in  the  case  was  er- 
roneous, "in  that  it  omits  the  element  of 
premeditation"  in  defining  murder  in  the 
first  degree.  In  the  case  of  State  v.  Mitchell, 
04  Mo.  191,  the  trial  Judge  Instructed  the  jury 
as  follows:  "The  court  instructs  the  Jury 
that,  if  they  believe  from  the  evldaice  that 
defendant  did  willfully  (that  la,  intentlcmally) 
kill  deceased,  then  and  in  such  case  there  is 
no  murder  in  the  second  degree,  or  man- 
slaughter in  the  first  third,  or  fourth  de- 
grees, in  the  case,  but  the  offense  is  either 
murder  in  the  first  degree  or  manslaughter 
In  the  second  degree,  or  Justifiable  homicide, 
accordingly  as  you  may  find  the  facts  in 
proof;  that  Is,  if  the  defendant  willfully 
killed  the  deceased,  in  malice  (that  Is,  with- 
out sufflcient  cause  or  excuse),  It  Is  murder 
In  the  first  degree."  The  court  held  the  In- 
struction erroneous,  as  omitting  the  elements 
of  deliberation  and  premeditation.  See,  also, 
Stete  T.  Foster,  Gl  Mo.  649.  The  Indiana 
stetute  provides  that  "if  any  person  of  sound 
mind  shall  purposely  and  with  premeditated 
malice,  or  In  the  perpetration  or  attempt  to 
perpetrate,"  etc,  "kill  any  human  being, 
such  person  shall  be  guilty  of  murder  in  the 
SS  SO.-43 


first  degree-V  Rev.  St  1876,  pt  8,  c.  7,  |  2, 
In  Fahnestock  v.  Stete,  23  Ind.  231.  text  262, 
the  court  says:  "But  to  render  the  act  mur- 
der in  the  first  degree,  sometlilng  more  than 
the  purpose  or  Intention  to  commit  it  Is  requi- 
site. The  purpose  must  be  premeditated. 
Webster  defines  'premeditate'  thus:  '(1)  To 
think,  consider,  or  revolve  In  the  mind  be- 
forehand; to  deliberate;  to  have  formed  in 
the  mind  by  previous  tiiought  or  meditetion. 
^)  Previously  contrived,  designed,  or  intend- 
ed; deliberate,  as  premedlteted  murder.'  The 
principle  Involved,  by  which  murder  In  the 
first  degree  Is  distinguished  from  murd^  in 
the  second  degree,  is  this:  In  the  former, 
premedlteted  malice  requires  tiiat  there 
should  be  time  and  opportunity  for  deliberate 
thought  and  that  after  the  mind  conceives 
the  thought  of  taking  the  life  the  conception 
Is  mediteted  upon,  and  a  deliberate  determi- 
nation formed  to  do  the  act  That  being 
done,  then,  no  difference  how  soon  after- 
ward the  fatel  resolve  is  carried  into  execu- 
tion. It  is  njurder  in  the  first  degree."  The 
stetute  of  California  Is  similar  to  that  of 
PennsylTanla  in  defining  murder  in  the  first 
degree,  viz.:  "All  murder  wlilcb  shall  be  per- 
petrated by  means  of  poison,  or  lying  in  wait, 
torture,  or  by  any  other  kind  of  willful,  delib- 
erate or  premedlteted  killing  or,"  ete.,  "shall 
be  deemed  murder  In  the  first  degree."  In 
the  case  of  People  v.  Long,  89  Cal.  694,  the 
court  held  (page  686),  "To  constitute  murder 
of  tlie  first  degree,  there  must  be  not  only 
an  intention  to  teke  life,  but  It  must  also  be 
a  deliberate  and  premedlteted  killing."  There 
Is  a  similar  stetute  in  Texas,  and  in  the  case 
of  Atkinson  v.  Btete,  20  Tex.  622,  the  court 
on  page  630,  say:  "The  question  arises  on 
the  construction  of  the  words  "premeditated 
and  deliberate  killing.'  As  murder  in  the  first 
degree  Is  the  only  grade  which  is  punished 
capitally,  it  must  be  presumed  that  it  was  tbe 
object  of  the  Legislature  to  designate  the 
most  atrocious  species  of  murder  by  the  use 
of  the  terms  'premedlteted  and  deliberate 
killing.'  They  should  receive  such  construc- 
tion, if  their  import  in  connection  with  the 
subject-matter,  will  permit  it,  as  will  accom- 
plish that  object  They  are  not  technical 
words,  with  a  defined  meanteg  by  the  com- 
mon law.  They  are  familiar  words  In  com- 
mon use,  employed  in  the  stetute  not  to  ex- 
tend or  enlarge  the  meaning  of  the  words 
'malice  aforethought'  but  to  designate  a 
class  of  offenses  of  darkest  shade  Included 
witliin  that  term.  [CStetions.]"  The  court 
then  proceeds  to  give  the  ordinary  meaning 
of  those  words,  and  stetes  that  they  refer  to 
the  state  of  mind  of  the  slayer  at  the  time  of 
the  killing,  as  to  whether  it  was  sufi3clently 
cool  and  self-possessed  to  consider  of  and  con- 
template the  nature  of  the  act  then  about  to 
be  done,  or  whether  the  design  was  the  sud- 
den and  rash  conception  of  an  enraged  mind. 
On  page  532  the  court  refers  approvingly  to 
tbe  decision  of  the  Supreme  Court  In  the 
case  of  Snlllvan  (Clark)  t.  State,  1  Pafter, 
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Cr.  R,  347,  betelnbefoEe  refund  to  and  quot- 
ed from. 

In  the  case  of  State  t.  Williams,  69  Mo. 
110,  tbe  court  decided  that  an  instmctlon, 
"If  said  defendant,  John  WUllams,  had  time 
to  think,  and  did  Intend  to  kill  deceased  for 
a  moment,  then  the  killing  1b  a  wlllfol,  delib- 
erate, and  premeditated  killing,"  waa  erro- 
neous.  as  there  may  be  an  unlawful  Inten- 
tional killing  that  Is  not  murder  In  the  first 
degree,  and  that  whether  the  killing  was  de- 
liberate or  (and)  premeditated  was  a  mat- 
ter that  must  be  left  to  the  Jury. 

In  the  case  of  Daughdrlll  t.  State,  113  Ala. 
7,  21  South.  878,  the  court  had  occasion  to 
determine  the  meaning  of  the  words  "delib- 
erate" and  "premeditated,"  and  on  page  32 
of  the  opinion,  113  Ala.,  21  South.  878,  went 
to  the  extreme  of  holding  that  those  words, 
as  used  in  the  statute,  "mean  only  this: 
That  the  slayer  must  Intend  before  the  blow 
is  delivered,  though  it  be  only  for  an  Instant 
of  time  before,  that  he  will  strike  at  the 
time  he  does  strike,  and  that  death  will  be 
the  result  of  the  blow."  One  of  the  cases 
dted  to  support  this  definition  Is  Mitchell  r. 
State,  60  Ala.  23.  In  that  case  the  venerat- 
ed Judge  Stone  delivered  the  opinion.  He 
states  that  the  statute  (Code  1876.  §  4295)  di- 
vides common-law  mnrder  Into  two  grades — 
mnrder  In  the  first  and  second  degrees;  that 
murder  -  in  the  first  degree  Is  divided  Into 
four  classes:  "First,  homicides  perpetrated 
by  'poison,  lying  in  wait,  or  any  other  kind 
of  wilful,  deliberate,  malicious  and  premedi- 
tated killing';  that,  to  come  within  the  last 
clause,  the  act  must  be  qualified  by  each  of 
the  named  adjectives.  Willful— governed  by 
the  will,  without  yielding  to  reason.  I>ellb< 
erate— formed  with  deliberation,  In  contra- 
distinction to  a  sudden  and  rash  act  Ma- 
licious—with  fixed  hate,  or  done  with  wicked 
Intentions  or  motives,  not  the  result  of  sud- 
den passion.  Premeditated— contrived  or 
designed  previously.  All  these  qualities 
must  coexist  to  bring  the  crime  within  this 
clause.  The  law  has  declared  no  length  of 
time  these  wicked  elemnits  shall  be  shown 
to  have  existed,  and  they  may  be  all  group- 
ed under  the  very  expressive  phrase,  form- 
ed design.' " 

In  the  case  of  Smith  t.  State,  6S  Ala.  424, 
the  same  Judge  says;  "In  Mitchell  t.  Stat^ 
supra,  we  defined  what  constitutes  murder 
in  the  first  degree  under  our  statute.  It  Is 
not  every  killing  with  malice  aforethought 
which  rises  to  the  bad  eminence  of  mnrder 
in  the  first  degree.  ^One  class  Is  defined  as 
a  willful,  deliberate,  malicious,  and  premedi- 
tated killing.  In  defining  this  class  to  Jn- 
rles,  each  and  aU  of  the  gualifving  adiwtivea 
thould  he  employed  [Italics  ours],  for,  unless 
the  killing  tall  precisely  within  ofae  of  the 
classes  enumerated  In  section  4295  of  the 
Code,  and  therein  denounced  as  murder  In 
the  first  degree,  it  Is  murder  In  the  second 
d^ree,  manslaughter,  or  excusable  homi- 
cide.**   These  and  other  Alabama  eases 


which  might  be  (dted  do  not  sustain.  In  our 
opinion,  the  doctrine  laid  down  In  Daugh- 
drlll T.  State,  supra.  The  two  cited  cases 
show  clearly  that  the  statutory  elements  of 
murder  In  the  first  degree  must  always  ex- 
ist to  justly  a  conviction  of  mnrder  In  the 
first  degree;  that  the  very  qualifying  adjec- 
tives of  the  statute  should  be  given  to  the 
Jury;  and  the  danger  which  may  lurk  In  a 
paraphrase  Is  Illustrated  in  Mitchell  v.  State, 
In  wlilch  the  Judge  says  that  the  elements  of 
murder  are  grouped  under  the  phrase  "form- 
ed design,"  for  no  one,  unless  he  had  so  In- 
formed us,  would  suppose  that  that  phrase 
was  broad  enough  to  cover  a  malicious  kill- 
ing. It  Is  true  ttiat,  taken  with  what  pre- 
cedes 1^  we  might  so  understand  It,  Just  as 
we  would  understand  that  the  word  "horse" 
meant  "cow"  If  we  had  been  told  that  the 
word  "horse"  was  used  to  mean  "cow."  Nw 
is  it  clear  that  It  covers  other  phases  of  mur- 
der. 

We  will  now  consider  some  of  tiie  decisions 
of  the  Wisconsin  court  As  has  been  said, 
ours  is  similar  to  the  Wisconsin  statute,  and 
in  each  "the  unlawful  killing  of  a  human 
being  when  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  kill- 
ed or  any  human  being,  or  when,"  etc,  "Is 
murder  in  the  first  degree."  The  deflnltioa 
of  "premeditated  design"  ad<^>ted  In  Ernest 
V.  State,  20  Fla.  383,  seems  to  have  been  tak- 
en literally  from  page  245  of  the  decision  in 
the  case  of  Hogan  v.  State.  86  Wis.  226,  which 
was  afterwards  overruled  In  tlut  state  in 
two  cases,  but  was  subsequentiy  reaffirmed 
and  followed  fn  the  same  court  In  the  case 
of  Perugl  V.  State,  104  Wis.  230, 80  N.  W.  593, 
76  Am.  St.  Rep.  865.  We  will  quote  the  rea- 
soning of  the  Wisconsin  court  upon  which 
its  definition  is  based,  In  Its  own  language, 
in  the  case  of  Hogan  v.  State,  supra:  "We 
take  the  *premedltated  design*  of  our  mur- 
der in  the  first  degree  to  be  simply  an  in- 
tent to  kill.  Design'  means  'intent*  and 
both  words  essentially  imply  premeditation. 
The  premeditation  of  the  statute  does  not  ex- 
clude suddeo  intent  and  need  not  be  alow  or 
last  long.  Tbls  very  plainly  appears,  not 
only  by  the  force  of  the  words  used,  but  al- 
so by  the  apparent  use  throughout  the  def- 
inition of  murder  and  manslaughter  of  ttie 
terms  'design*  and  "premeditated  design*  to 
effect  death,  as  coequal  terms.  The  defini- 
tions of  murder  In  the  third  degree,  and  of 
manslaugbter  in  the  ^rst,  second,  and  third 
degrees,  use  the  words  ^without  design  to 
effect  death,*  thus  positive  excluding  such 
a  design.  And  the  dedgn  so  excluded  is  nec- 
essarily the  premeditated  design  of  murder 
In  the  first  degree."  We  approve  heartily  of 
the  last-quoted  sentence.  Undoubtedly  the 
"design"  mentioned  in  all  the  sections  of  the 
statute  is  "premeditated  design,"  and  where 
"design"  Is  used  without  the  qualifying  word 
"premeditated,"  that  word  Is  understood. 
Any  other  construction  would  make  a  sense- 
less Jumble  of  the  stetute.  But  if  the  "de- 
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sign*'  menttoDed  In  all  fl«ctlons  of  tbe  stat- 
ute la  'premeditated  de^n,"  bow.  In  tbe 
name  of  reason,  does  It  follow  that  It  can  in. 
any  sectioii,  and  eepedally  In  tbe  one  defin- 
ing murder  In  tbe  first  degree,  be  any  thing 
leas  tban  "premeditated  design"?  And  yet 
tbat  la  the  plain  doctrine  of  the  (pinion.  In 
other  worda,  when,  undor  a  rhetorical  figure^ 
a  part  la  used  to  signify  the  whole,  then  the 
whole  only  means  what  a  part  of  ttie  whole 
means.  And  It  Is  by  this  reasoning  that 
the  phrase  "inemedltated  design"  was  emas- 
culated, so  as  to  mean  <mly  design  or  intent, 
without  qoaliacatlon.  It  ia  impossible  tax 
na,  try  as  ve  may.  to  gain  the  ctmaent  of 
our  Jodgment  to  aoch  reasoning  or  its  conse- 
quences. We  beUere  It  to  be  an  unqualified 
violation  of  the  essentia]  laws  of  deductlott. 
Tor  a  whole  la  always  equal  to^  and  nerer 
less  than,  the  sum  of  its  parte;  and  con- 
versely a  part  Is  never  equal  to  a  wbole^ 
though,  under  the  rhetorical  figure  of  syn- 
ecdoche, a  part  may  be  put  f«  the  whole, 
or  the  whole  for  a  part,  and  when  so  naed 
a  part  always  signifies  the  whole,  and  no  leas 
than  the  whole.  Thia  doctrine  of  the  Bogan 
Case  was  current  in  Wisconsin  for  sevnal 
years,  and  was  then  ovamled;  but  in  the 
case  of  Femgl  v.  States  1(M  Wla.  230,  80  N. 
W.  76  Am.  Bt  Bep.  86S.  It  was  revived, 
and  approved  ou  page  212  of  the  opinion,  101 
Wla^SON.  W.  50S»7«Am.StB«p.865.  We 
have  read  this  case  with  as  close  attention 
as  it  Is  poseible  for  us  to  give  to  a  subject, 
in  the  endeavor  to-  ascertain  the  true  teach* 
Ing  of  the  case.  We  find  tbat  In  tbe  atxOi 
headnote  it  formnlates  the  law  In  the  fol- 
lowing words:  "Every  homicide,  not  justifi- 
able or  ocQsable,  perpetrated  in  pursuance 
of  a  previous  IntratiMi  to  kill,  distinctly 
formed  in  the  elaorer'a  mind,  la  murder  In 
the  first  d^^ee,  even  thoivb  tbe  killing  fol- 
lowed instantly  tbe  formation  of  such  InteUr 
tlon."  We  find  that  to  support  this  formu- 
lated doctrine  the  court  reasons  on  page  241, 
104  Wis.,  page  697,  80  N.  W..  76  Am.  St 
Bep.  866,  as  follows:  '*We  cannot  resist  the 
conclusion  that  every  killing  not  juatiflable, 
done  with  tbat  degree  of  doli&eratien  nd  with 
mn  mtamt  or  derign  sufiaciently  fixed  and  set- 
tled in  the  mbad  as  to  come  within  the  rule 
of  'premeditated  design'  latd  dowa  in  <Jb« 
Mtatmtt,  and  ixterpreted  the  de<Mon*  Of 
tbla  court,  ife  murder  in  tbe  first  degree,  and 
any  expiesslon  in  the  Terrell  Case,  <a  the 
Snlllvan  Case  to  the  contrary  ongbt  not  to 
be  adhered  to.  The  Intentional  killing  that 
may  olat  conalBtent  with  manslaughter  In 
tbe  aecond  decree  Is  the  intoat  which  springs 
from  momentary  Impulse,  when  tbe  mind  Is 
unbalanced,  and  there  is  no  (VP*^^i^^  'Ol* 
conaideratton  or  deliberation."  (The  Italics 
are  ours.)  Eliminating  the  words  "and  in- 
terpreted by  the  dedstons  of  this  court,"  we 
tblnk  the  foregoing  affords  a  fair  definition 
of  murder  in  the  first  degree^  But  its  doc- 
trine ia.  In  our  f^lnion,  In  confilct  with  Ite 
beadnote.  For  where  is  there  in  the  quoted 


headnote  any  aqpresskm  necessarily  eqnln- 
lent  to  the.  words  'Srlth  that  degree  of  de- 
liberation and  with  an  Intent  or  design  suf- 
ficiently fixed  and  settled  In  the  mind  as  to 
come  within  the  rule  of  premeditated  de> 
sign,"  or  that  necessarily  implies  there  must 
be  opportunity  tot  "consideration- or  delib- 
eration"? And  the  reasoning  on  page  24S, 
101  Wis.,  80  N.  W.  698.  76  Am.  St  Bep.  866, 
plainly  shows  that  the  court  did  not  consid- 
er that  the  words  "Intent  then  distinctly 
formed  in  the  mind"  as  sufficient  by  and  of 
themselves,  but  they  wwe  only  sufficient  be> 
canae  followed  by  and  explained  t^^  the 
phrase  "premeditated  dolgn,"  and,  because 
they  wwe  so  followed,  the  court  thought  the 
Jury  could  not  have  been  misled.  The  head* 
note^  however,  does  not  In  any  way  qualify 
or  ejplaln  the  words  **distlnctly  formed  in 
the  mind,"  but  they  themselves  are  irimply 
used  to  explain  what  precedes  them,  vie,  a 
previous  Intention  to  kill.  The  headnote 
uses  the  words  "distinctly  formed  in  tbe 
mind"  as  equivalent  to  "premeditated  de- 
sign." The  opinion  then  proceeds  to  quote 
from  many  decisions  of  other  courts  In  sup- 
port of  Ito  views.  One  ct  them— the  case  of 
Daughdrlll  v.  State,  118  Ala.  7,  -21  South. 
378— fairly  sustains  the  doctrine  of  the  head- 
note;  but  the  Virginia  case  and  the  New 
Totk  cases  are^  in  our  Judgment,  by  their 
plain  language  incmsistent  with  that  doc- 
trine. The  quotation  from  tbe  Virgtoia  case 
is  as  follows:  "The  killing  must  be  a  pre- 
determined killii^  upon  consideration,  and 
not  a  sudden  killing  upon  the  momentary 
excitement  and  iDq)ulse  of  passion."  As  the 
word  "consideTation'*  Is  defined  as  "the  set 
of  conidderlng;  continuous  and.  careful 
thought;  contei^latlon;  deliberation"  (Web- 
ster's Unabridged  D1&),  we  can  dorly  perr 
ceive  that  a  killing  may  have  been  "peri>e- 
trated  in  pursuance  of  a  previous  intention 
to  kill,  distinctly  formed  in  the  slayer's 
mind,"  and  yet  not  have  been  murder  In  the 
first  degree  under  this  definltUm,  for  that 
previous  intention  may  have  been  formed 
before  the  killing,  and  distinctly  formed,  and 
yet  not  have  been  the  result  of  continuous 
and  careful  thought  contemplation,  or  de- 
liberation. Bven  to  some  phases  of  man- 
slaughter there  is  a  previous  Intention  to 
kill,  and  it  may  be  dlatlnctly  formed  to  the 
mind.  Furthermore,  may  not  other  phases 
of  unlawful  killing  arise  under  sections  2378, 
2388,  Bev.  St  1802,  where  there  Is  no  ele- 
ment of  passion,  but  presenting  the  elementa 
of  an  unnecessary  or  unjustifiable  killing, 
which  would  not  be  murder  In  the  first  de- 
gree, but  would  be  murder  In  a  lower  degree 
or  manslaui^ter?  We  refer  to  only  one  oth- 
er of  tbe  New  York  cases  referred  to  in  the 
opinion  under  examination,  and  tbat  Is  the 
case  of  People  v.  Decker,  167  V.  7.  186,  61 
N.  E.  1018,  for  this  discussion  is  already  too 
protracted.  On  page  19S,  157  N.  T.,  and  page 
1021,  61  N.  B.,  the  court  say:  "The  premedi- 
tation and  deliberation  necessary  to  constl- 
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tttte  the  crime  of  murder  In  tin  first  degree 
h/M  freqneDtly  been  nnder  conslderatton  bj 
thlB  court,  and  the  mle  aa  ratabUahed  hj  Its 
dedBlons  Is  stated  by  Jadge  Barl  In  Fettle 
T.  Hajone,  91  M.  T.  211.*'  We  bare  given 
that  d^nitlon  bi  a  previotut  portion  of  tiila 
opinion.  We  understand  that  the  Tnscondn 
court  quotes  this  case  simpiy  to  support  its 
view  In  regard  to  tlie  time  within  which  tiie 
design  to  kill,  it  murder  In  the  first  d^ree, 
may  be  formed.  We  also  understand  from 
page  241  of  the  Hogan  Case  that  the  Wiscon- 
sin court  refuses  to  follow  the  New  York 
court  in  its  conslraction  of  the  statute  de- 
fining unlawful  homicide.  Bat  tbis,  though 
tru^  does  not  detract  from  the  definition  of 
"premeditated  design"  glTen  by  the  New 
Tortc  court,  and  that  definition  Is  totally  at 
Tarlance  with  the  quoted  headnote.  Tbe 
New  York  definition  is  plainly  divisible  into 
two  parts:  The  first  part  defines  "premedi- 
tated design";  tiie  second  part  defines  or 
fixes  the  limits  of  the  time,  so  far  as  It  can 
be  defined,  within  which  premeditated  de- 
dgn  may  be  formed.  We  can  discoTer  no 
defect  In  this  definition,  but  it  is  not  the  def- 
inition of  murder  in  the  first  degree  ^tou  in 
the  headnote  quoted  from  Ferogi  t.  State. 
We  think  that  this  d^nltlon  approred  In 
Feeble  T.  Decker,  supra  (leaving  out,  If  you 
please,  the  word  ^^llberate"  where  It  oc- 
curs, for  that  word  adds  no  element  to  the 
crime  which  Is  not  embraced  in  the  word 
'premeditated"),  is  a  correct  definition  of 
murder  In  tiie  first  degree,  under  our  statute 
both  as  to  the  mental  attitude  of  the  slayer, 
and  the  time  for  forming  a  premeditated  de- 
sign. We  understand  the  law  of  murder  in 
the  first  degree,  as  formulated  in  the  second 
and  third  headiuvtes  In  Lovett  t.  State,  80 
Fla.  142,  11  South.  S50,  17  L.  B.  A.  705,  to 
be  in  substantial  conformity  with  tile  d^nl- 
tlon  In  People  t.  Decker,  supra.  Further* 
more.  In  a  case  subsequent  to  Peru^  v.  Stat^ 
viz..  In  tiie  case  of  UUler  v.  State,  106  Wis. 
156;  81  N.  W.  1020,  the  court,  on  page  160, 
106  Wis.,  and  page  1021,  81  N.  W..  uses  this 
lai^uage:  "The  court,  after  reading  the  stat- 
utory definition  of  murder  in  the  first  degree, 
charged  the  jury  on  this  subject  as  follows: 
'You  will  note,  carefully  tiie  words  "premedi- 
tated design.**  While  the  law  requires,  In 
order  to  constitute  murder  In  the  first  degree, 
that  the  killing  shall  be  willful,  deliberate, 
and  premeditated.  It  does  not  require  that 
the  willful  intend  premeditation,  or  deliber- 
ation shall  extet  for  any  particular  length  of 
time  before  tiie  crime  Is  committed.  It  Is 
Bufictent  if  there  was  a  design  and  deter- 
mination to  kill,  distinctly  formed  in  tbe  de- 
fendant's mind,  before  be  struck  tiie  fatel 
blow  which  caused  the  death  ot  WlUard  Tay- 
lor. If  you  find  from  the  evidence,  beyond 
all  reasonable  doubt,  that  ttie  defendant  at 
any  time  before  stilkii^  ttie  blow  which 
caused  Taylofa  death,  had  formed  In  his 
mind  a  wlllful.  deliberate,  and  premeditated 
design  to  take  hlB  lifc^  and  that  Buch  blow 


was  struck  in  furtherance  of  such  design, 
without  any  JirattBable  cause  tberefbr,  as 
will  be  hereafter  explained,  then  you  should 
find  defendant  guilty  of  murder  In  the  first 
d^ree.'  It  will  be  at  once  seen  [says  tbe 
court]  that  the  Instruction  given  by  tbe  court 
Is  in  ffiitire  accord  with  tbe  doctrines  laid 
down  by  this  court  In  tbe  recent  case  of  Fer- 
tigl  T.  Stete,  104  Wis.  2S0  [80  N.  W.  69S,  76 
Am.  St  Bep.  8^],"  etc.  We  are  at  a  loss 
to  know  what  the  court  means  by  the  "doc- 
trines" of  Ferugi  v.  State.  As  we  have  seen 
from  the  sixth  headnote,  a  homicide  not  Jus- 
tifiable or  excusable^  perpetrated  In  pursu- 
ance of  a  previous  intention  to  kill,  distinctly 
formed  In  the  slayer's  mind.  Is  murder  in  tbe 
first  degree.  It  Is  not  said  In  this  headnote 
that  the  law  requires  tbe  kllUiijg  staaU  be 
willful,  deliberate,  and  premeditated.  It  1b 
mt  said  in  this  headnote  that  if  the  slay« 
had  formed  in  his  mind  "a  willful,  d^ber- 
ate,  and  premediteted  design"  to  take  the 
life  of  tbe  deceased,  and  If  .the  fatal  blow 
WRB  struck  'in  furtherance  of  sn<A  desfgn,** 
it  would  be  murder  in  the  first  d^ree.  Nor 
are  there  any  words  bi  the  headnote  wbidi 
by  any  natural  and  ordinary  meaning  could 
be  held  the  equlvalente  of  those  used  in  tiw 
chai^  which  la  approved  In  106  Wis.  15% 
81  N.  W.  loao.  Are  we  to  underBtand,  tiien. 
that  in  this  last  case  the  court  fUnndona  the 
law  aa  laid  down  In  Hogan  r.  State  and 
Perugi  V.  State,  and  substitutes  the  d^ni- 
tion  of  murder  in  the  first  degree  in  tiie 
New  Yoric  cases  It  quotes  in  Ferugi  v.  State, 
viz..  People  v.  Majone,  91  N.  Y.  211,  and 
People  V.  Decker,  157  N.  Y.  186,  61  N.  B. 
1018?  We  are  unable  to  anower  this*  ques- 
tion, nor  do  we  understand  the  status  of  tiw 
law  In  Wisconsin.  See,  also^  McDonald  v. 
State,  78  MlBB.  369,  20  South.  171;  Z^fton  v. 
Stete  (Miss.)  81  South.  420.  In  the  case  of 
Oamer  v.  Stete,  28  Fla.  113,  9  South.  835, 
29  Am.  St  Bep.  282,  this  court  had  ocearion 
to  show  that  tiiere  was  a  difference  between 
tbe  meaning  of  *'premedItetIon"  and  "in- 
tent," And  that  there  might  be  "intent"  with- 
out premedltetlon.  In  Lovett  v.  Stet^  80 
Fla.  142,  texl;  154,  11  South.  650;  17  U  B. 
A.  70C,  the  Chief  Justice,  In  dlscuflsing  tbe 
phrase  "premediteted  design,**  stetes.  In  sub- 
Btence,  tiiat  it  is  an  "bttentlon  formed  upon 
premeditation  of  the  subjects  which  consti- 
tutes murder  In  the  first  degree.  In  this  case 
tiie  words  "premeditated"  and  ''deliberation** 
are  used  as  anonyms.  Every  voluntary  act 
may,  In  a  certain  sense,  be  said  to  be  done 
with  "intent"  or  "purpose";  but  every  vol- 
untary killing,  tbough  uidawful.  Is  not  mur- 
der In  the  first  degree.  WUliams  v.  States 
41  Fla.  295,  26  South.  184.  It  should  not  be 
forgotten  that  except  in  the  eases  mentioned 
In  sections  2385  to  2892,  inclusive,  Bev.  St 
1892,  tbe  stetute  does  not  defbu  numslangb- 
ter  in  podtive  terms.  It  dtf  nes  murd^  In 
the  first  second,  and  tiiird  degrees  In  posi- 
tive terms,  and  then.  In  section  2384^  in  n^a* 
tive  terms,  defines  manslaughter  aa  **tlM 
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knung  of  a  fanmaa  beliif  by  fhB  act  prociii»> 
rnent  or  calpable  n^llgciiico  ot  another  In 
cases  wbere  snch  kUUng  shall  not  be  jut- 
tlAable  or  eoceasable  homicide,  nor  morder 
according  to  the  prorlsloiui  of  ttils  article." 
Murder  In  tb»  flrat  degree  Is  positively  de- 
fined as  the  "unlawful  K***^**g  of  a  baman 
being  when  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  killed, 
dr  any  hnman  being,"  ate.  What  right  have 
the  conrta  to  abandtm  the  plain  and  poritlTa 
atatntory  definition  at  morder  in  tiw  flist 
degree  and  adopt  other  words  and  phrases  In 
nan  thereof— ancb  language  ai^  "If  the  Jury 
bellere  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  had  a  folly 
formed  purpose  to  shoot  and  kill  Smith,  and 
that  he  was  ccaudooa  of  that  purpose  when 
he  fired  the  shot,  tiiey  win  find  tbe  defendant 
gollt7  of  murder  in  the  first  degretf'?  T(A* 
nntary  action  may  be  the  result  of  any 
phoae  of  purpose  from  the  most  ddiberate 
and  premeditated  down  to  the  most  impol- 
rive. '  Oor  law  of  onlawfnl  homldde  was 
designed  to  embrace  all  these  phaseii^  bot  It 
«^  not  designed  that  one  phase  should  over- 
lap or  be  GonAued  with  anothw.  Now,  who 
can  say  that  a  Jury  will  attach  to  tbe  quoted 
language  the  same  meaning  as  they  would 
to  the  phrase  ^'premeditated  design"?  b  it 
not  at  least  a  fairly  debatable  gqestlfm 
whether  they  have  the  same  meaning,  either 
In  the  udlnaty  nnderstanding  or  in  a  mind 
accustomed  to  mmtal  tartrospection?  Who 
can  determine  with  anything  like  predalon 
wherein  a  **tnlly  formed  purpose"  differs 
from  a  porpose  not  "fully  formed?"  Is  it 
not  ooncelTable  that  a  man  acting  under 
great  provocation  may  shoot  and  kill  another 
in  the  heat  of  passion  without  premeditated 
design,  and  yet  have  a  folly  formed  purpose 
to  Ull,  and  be  conscious  of  his  purpose?  Is 
It  not  concelTable  that  a  puWc  tOUeer,  In 
arresting  a  felon  fleeing  trim  Justice,  may, 
in  the  ezcftement  of  pursuit;  dioot  and  fclU 
the  felon— may  In  shooting  have  a  fully  form- 
ed porpose  to  kill,  and  be  cmsdons  of  that 
purpose— and  yet  not  have  a  premeditated 
design  to  kill?  If  these  avs  possible  hypoth- 
eses-rand we  think  they  aro— the  slayer,  un- 
der the  statute,  would  not  be  gidlty  of  mur- 
der In  the  first  degree,  though,  onder  the 
chai^  we  are  considering,  be  would  be,  for 
In  neither  case  should  the  crime  of  the  slayer 
be  classed  with  that  of  the  man  who  lies 
in  wait  to  kill  his  adversary,  or  who  kills 
imdCT  other  conditions  showing  a  dearly  pre- 
meditated design  to  kill.  It  is  only  when  a 
positive  and  explicit  definition  of  murder  has 
been  given  that  we  can  determine  by  exclu- 
sion what  constitutes  manslaughter. 

We  intend  no  criticism  of  tbe  presiding 
judge  who  gave  the  charge  under  dlscasslon, 
for  similar  ones  have  been  used  by  very  emi- 
nent and  learned  courts.  But  we  do  not  think 
It  conforms  to  the  definition  of  murder  In  the 
first  degree  under  our  statute.  A  definition, 
to  ba  adeQuatiy  should  dearly  and  distinctly 


de.*n]t  tiia  subject  defined  from  Its  oo-ord- 
tnates.  A  definition  of  murAer  In  tiie  first 
degree  should  not  leave  the  boundary  betweMi 
that  crime  and  otiier  degrees  of  murder  and 
manslaughter  in  a  hasy  or  confused  condition. 
And  this  leads  us  to  repeat  tbB  language  of 
Judge  Stone  In  Smith  v.  State,  68  Ala.  424, 
^n  defining  this  class  [murder  in  the  first 
degree]  to  juries,  each  and  all  of  the  qualify- 
ing adjectives  the  statute]  sbould  be  em- 
ployed." We  think  tbe  obJe<A  of  the  stetuto 
was  to  divide  the  cases  anbraced  In  tiie  com- 
mon-law definition  of  murder,  classing  the 
most  atrocious  under  murder  In  the  first  de- 
gree. In  which  tbe  death  penalty  Is  Inflicted 
and  grading  down  the  puniabment  of  other 
classes  according  to  tfartr  relative  helnona- 
ness.  We  think  tlie  meantaig  of  the  words 
**premedltatBd  design,'*  not  being  tedudeal 
worda  of  the  common  law,  la  to  be  found  la 
the  meaning  of  those  winds  as  used  in  tba 
best  dictionaries  and  standard  autborltieo. 
Premeditation  Is  composed .  of  ''pre"  and 
**medltation,"  and  means  the  act  of  premedl> 
tatlng;  prevlons  deliberation;  ftnretboo^t. 
**Deliberatlon"  and  "premedltatitm"  are  «yn- 
onymous.  dent  Dictionary.  "And  Isaac 
want  out  to  medttate  in  tiie  field  at  eventlda." 
Oen.  xxiv,  68.  "This  book  of  the  law  shall 
n<^  d^art  out  (tf  thy  mooth,  bot  thou  shalt 
meditate  thereon  day  and  night"  Josh.  1,  8. 
"Meditate  upon  tbewB  thli^a;  gin  thyself 
whoUy  to  thenL"  1  Tim.  It,  IB.  "Let  the 
words  of  my  mouth  and  the  meditations  of 
my  heart  be  acceptable,"  et&  Pssdm  zlx,  14. 
The  word  "meditate,"  as  thus  used  in  the 
Bible^  implies  all  the  tboughta  which  can  be 
generated  in  the  mind  by  the  axerdas  of  the 
dlscurdve  or  regulative  facoltles.  It  ea- 
talnly  implies  everythli^  that  la  Implied  In 
the  word  "deliberate,"  and  mora.  It  iM  not 
necessary  to  say  that  tiie  BlUe  furnishes  a 
high  standard  of  the  BngUsh  language^  or 
that  it  la  the  book  from  which  the  masses 
of  the  people  darlva  th^  notions  vt  the 
meaning  <tf  words. 

Furthermore,  if  one.  fully  conscious  of  his 
poipoae  or  intention  to  Ull  anotheiv  does.  In 
porsoance  of  tiiat  intention,  shoot  and  kill 
that  other,  and,  is  thereby  shown  to  have 
done  the  UlUng  from  a  "premeditated"  de- 
sign, and  la  guilty  of  murder  In  tfa«  first  de- 
gree, it  Is  not  difficult  to  prove  tiuit  all  the 
state  haa  to  show  in  ord«'  to  convict  A.  of 
murder  in  the  first  degree  is  that  A.  shot  B. 
and  killed  him;  in  other  words,  that,  the 
killing  being  proved.  A.  is  guilty  of  murder. 
For  every  man  la  presomed  to  be  sane. 
Consciousness  Is  a  necessary  attribute  of  a 
aane  mind.  It  is  the  Indispensable  condition 
in  which  the  mind  realizes  Its  knowledge, 
ite  feelings,  Its  volitions.  Bvery  man  Is 
presumed  to  Intend  the  natural  or  probable 
consequences  of  his  acts.  Therefore,  A.  hav- 
ing killed  B.,  he  is  presumed  to  be  fully  con- 
sdouB  of  his  acta  and  Intentions,  and  Is 
presumed  to  have  consdously  intended  ta 
klll&  But  if  he  klUed  B.,  and  was  onudooi 
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of  hia  Intention  to  UU  B.  when  he  kiUed  bim, 
he  Is  guUty  of  premeditated  murder,  for 
premeditated  murder  Is  a  homicide  commit- 
ted from  a  fully  conscious  intention  to  kill. 
Tbis  conclusion,  however,  Is  directly  In  the 
teeth  of  our  decisions,  for  the  law  does  not 
presmae  premeditation  from  the  simple  fact 
of  a  killing.  Premeditation  must  be  shown 
by  the  facts  and  drcumstances  of  the  case, 
Adams  T.  State,  28  Fla.  SU,  text,  5G2»  653, 
10  South.  10&  It  may  be  said  that  these 
Tiews,  If  they  preTaU,  vlll  orertbrow  pre- 
Tldua  dMlslons  of  this  court  Undoubtedly 
the  ^ect  will  be  to  modify  the  defipltJoa  of 
**premeditated  des^"  in  Ernest  t.  State,  and 
thus  afford  a  dearer  distinction  between  the 
pranedltation  of  murder  In  the  first  degree 
and  the  Intention  to  kill  which  m^  etM  in 
other  phases  €l  unlawful  homicide.  But  we 
are  not  aware  ct  any  previous  dedaion  in  this 
state  which  in  any  headnote  formulates  ttie 
law  in  the  exact  language  of  the  chaige  un- 
der consideration,  and  such  as  we  have  ex- 
amined can  be  differentiated  from  it  It  can- 
not be  said  that  we  are  disturbing  a  settled 
and  dear  construction  of  ttie  statute,  when 
there  la  no  settled  and  dear  construction  dis- 
criminating the  meaning  of  what  is  called  the 
Intentional  killing  In  mmder  from  the  inten- 
tional fcUlfng  whldi  may  exist  tu  manalaugtt- 
ter.  Granting,  howerer,  tiiat  such  will  be 
the  effect,  Is  that  a  good  reason  why  the 
views  horeia  set  forth  should  not  be  adopted? 
Did  the  court  In  Pemgi  v.  State  decline  to 
express  Its  convictions  because  previous  de- 
cisions were  thereby  orerruledt  It  aj^ 
parent  that  they  did  not  In  this  connection 
we  iuTite  attention  to  Mr.  Blshin>'fl  views  as 
contained  in  the  second  volume  of  Us  New 
Criminal  Procedure,  from  sections  571  to  687, 
tncludve.  Mr.  Bishop  there  discusses  the 
manner  in  which  some  courts  bare  by  con- 
struction mutilated  statutory  d^ltions  of 
murder  In  the  first  degree.  He  expressea  his 
Tlews  of  the  error  of  sodi  decisions  In  no 
uncertain  terms.  He  contends  that  such  de* 
clslons  are  not  to  be  regarded  as  **stare  de- 
dsis."  He  says  in  section  587  that  *it  la  a 
fiamillar  doctrine  that  a  decision  from  a  court 
orerlooklng  a  controlling  stetnte,  or  any  other 
pivotal  thing.  Is  not  a  rule  for  the  future, 
under  fbe  maxim  stare  decisis.*'  The  above 
discussion  and  condmAons  with  reference  to 
the  tenfli  and  eleventh  cbaiges  of  the  court 
below  has  the  unanimous  approval  of  the 
three  members  of  the  court  comprising  IMvI- 
sion  A.  but  as  It  is  not  concurred  In  by  the 
three  members  of  tba  court  comprising  Divi- 
sion B,  the  question  presented  by  such  diar^ 
ges  Is  not  now  dedded. 

The  last  ground  of  the  motion  fOr  a  new 
trial  Is  as  follows:  "The  Jury,  after  having 
been  duly  chosen,  impaneled,  and  sworn  in 
chief,  and  after  having  heard  a  part  of  the 
state's  evidence,  was,  contrary  to  law.  allowed 
'to  separate,  and  did  separate,  b^ore  render- 
ing a  verdict,  and  that,  while  separated  from 
the  remainder  of  the  jury,  one  juror.  J.  H. 


Wynn,  held  a  private  oonversatlcn  wltti  a 
person  not  an  officer  of  the  coort,  and  not 
In  the  present  of  an  otUcer  of  the  coort" 
It  Is  not  necessary  to  |»8s  <m  this  ground,  as 
upon  a  new  trial  It  is  not  probable  that  a 
similar  incident  will  occur. 

An  assignment  of  error  is  based  upon  the 
refusal  of  the  court  to  grant  a  motion  in  ar- 
rest of  Judgment^  and  the  only  argumoit 
presented  in  the  brief  to  sustain  this  assign- 
ment is  a  reference  to  Eeech  v.  States  16  Fla. 
691.  We  suppose  this  case  is  dted  to  sup- 
port the  contention  that  the  Indictment  does 
not  show  the  nature  and  character  of  the 
wound,  or  the  location  tbereot  The  indlct- 
m^rt  alleges.  In  snbstonce^  that  Smith  was 
struck  on  the  breast  with  leaden  balls,  wUch 
Infilcted  a  mortel  wound,  from  which  he  died. 
The  rule  on  these  points  stated  In  Keech  v. 
State  is  overruled  in  Hodge  v.  State.  26  Fla. 
11,  7  South.  683;  Walker  v.  State,  34  Fla.  167, 
16  South.  80,  4S  Am.  St  Bep.  186. 

As  this  case  must  be  sent  back  for  a  new 
trial,  we  de^  It  pn^^w  to  obawve  that 
several  of  the  diarges  of  the  court  seem  to 
assume  as  an  admitted  fact  that  the  de> 
fendant  Cook  shot  and  killed  Smith.  This 
was  a  fact  in  Issn^  and  we  cannot  dlacovw 
from  the  evidoice  that  it  was  admitted.  We 
think,  also,  that  the  last  sentence  of  the  four- 
teenth charge  of  the  coturt  was  confused  and 
misleading.  It  Is  to  these  words:  "If  the 
Jury  to  this  case  have  such  a  doubt  in  todr 
mtads,  arising  from  the  evidence  or  lade  of 
evidence,  as  to  'all*  the  mat«ial  allegations 
of  the  indictment,  they  will  give  the  defend- 
ant the  benefit  of  such  doubt,  and  find  him 
guilty  of  such  d^;ree  of  crime  as  tb^  believe, 
from  the  evidence,  beyond  a  reasonable  doubt, 
him  to  be  guilty  of,  and.  If  guilty  of  no 
crime,  then  acquit"  We  do  not  tUnk  the 
Jury  would  authorise  to  convict  ttie  defendant 
of  any  degree  of  crinw  If  Hwy  had  a  reason- 
able doubt,  arising  from  the  evidence^  or  buft 
of  evidence,  as  to  all  the  matarlal  allegations 
of  the  indictment 

The  foregoing,  we  tbtok,  disposes  of  all  the 
asalgnmenta  of  error  which  It  Is  necessary 
to  discuss.  The  Judgment  Is  revarsed  at  the 
cost  of  Brevard  eoun^,  Fla..  and  a  new  trial 
ordered. 

TAYLOB.  a  J.,  and  BHAGKLBFORI\  J., 
concur. 

OABTER,  P.  J.  (dissenting).  L  The  ooa- 
duslon  of  tiie  tenth  tastructkm  gtrea  by  the 
court  with  the  exception  of  the  use  of  tlie 
word  'Articular,"  is  expressly  approved  to 
Savage  v;  State,  18  Fla.  909.  and  Irvlm  v. 
State,  19  Fb.  67%  and.  token  to  connection 
wltii  tiie  preceding  part  of  the  charge  which 
tfi  not  questioned,  is  correct  under  tbe  au- 
th<Hi^  of  those  dedsiona.  The  use  of  the 
word  "particular"  was  tovoeaUe  to  the  de- 
fendant and  untovorable  to  the  state,  and 
does  not  therefore,  omurtltuto  ground  for 
reversaL  Still,  It  has  no  proper  place  In  ttae 
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chaige,  and  should  therefore  Im  eUxnlnflted 

on  another  trial. 

n.  The  eleTentb  Insbmctlon  given  by  the 
coart  Is  said  to  be  etroneous,  because  It  Is 
thought  that  the  defluIUon  of  premeditated 
d^i^  therein  giren  Is  not  correct.  Our  stat- 
ute defining  murder  In  the  first  degree  as 
the  killing  of  a  human  being  without  the 
authority  of  law,  "when  perpetrated  from 
a  premeditated  design  to  effect  the  death  of 
the  person  killed  or  any  ,  human  being,"  was 
originally  enacted  In  this  state  by  chapter 
1637,  p.  63.  act  approved  August  6,  186& 
See  sections  1  and  2  of  subchapter  8  of  that 
act  In  Savage  v.  State,  supra,  this  court 
was  called  upon  to  construe  the  statute,  and, 
80  far  as  I  can  ascertain,  the  construction 
there  placed  upon  It  has  been  consistently 
adhered  to  ever  since.  In  that-  case  the 
court  below  refused  to  give  Instructions  as 
follows:  "In  this  case  the  state  Is  required 
to  prove  malice,  deliberation,  and  premedita- 
tion. There  should  be  time  and  opportunity 
for  deliberate  thought,  and,  after  the  mind 
conceives  the  thought  of  taking  life,  the 
conception  should  be  meditated  upon  and  a 
deliberate  determination  formed  to  do  the 
act,  but  It  makes  no  difference  how  soon 
after  the  fhtal  resolve  is  carzied  into  execu- 
ti<m." 

"In  order  to  Justify  a  verdict  of  murder  In 
the  first  degree,  it  Is  not  enough  for  the 
state  to  show  that  the  defendants,  or  either 
of  them,  during  the  rencounter  In  which  the 
•  fatal  wound  was  given,  considered  whether 
be  or  they  would  flee  from  the  combat  It 
moat  be  shown  beyond  a  reasonable  doubt 
that  prior  to  the  Infliction  of  the  mortal 
wound  a  premeditated,  formed  design  eitot- 
ed  In  the  minds  of  the  prisoners  to  take 
the  life  of  the  deceased,  and  that  sufficient 
time  elapsed  between  the  conception  of  the 
design  to  take  life  and  the  infliction  of  the 
mortal  wound  for  them  to  meditate  and  de- 
liberate upon  the  act  of  killing."  These  in- 
structions were  taken  almost  literally  from 
the  decision  In  Fahnestock  v.  State,  23  Ind. 
231,  text;  263— a  case  relied  upon  now  as 
correctly  defining  premeditated  design— but 
this  court  repudiated  them  as  unsound;  and 
even  in  Indiana  the  decision  was  not  regard- 
ed as  Inconsistent  with  the  view  that  a 
prior  Intention  to  do  the  act  of  which  the 
accused  was  fully  conscious,  followed  by  ac- 
tion in  pursnance  of  that  Intention,  would 
constitute  premeditation.  Blnns  v.  State,  66 
Ind.  428,  text  438.  In  commenting  on  these 
refused  Instructions,  the  court  refers  ap- 
provingly to  People  V.  Clark,  7  N.  T.  385, 
stating  tbat  it  was  decided  upon  a  statute 
of  New  York  substantially  In  the  language 
of  our  statute,  and  to  Drum's  Case.  58  Pa. 
16;  and  Jones  r.  Commonwealth,  75  Pa.  403. 
The  court  points  out  the  fact  that  under  the 
Pennsylvania  statute  deliberation  Is  an  es- 
sential element  bat  that  under  the  New 
Tork,  as  well  aa  the  Pennsylvania  statute, 
"^t  is  enough  that  the  intention  precedes  the 


ac^  without  regard  to  length  of  time,  If 
there  be  time  enough  to  form  a  design  to 
take  life  and  to  put  that  design  Into  execu- 
tion." The  court  then  proceeds:  "The  lan- 
guage of  the  Instructions  prayed  Is  not  quite 
sustained  by  the  authorities.  It  Is  that  'there 
should  be  time  and  opportunity  for  delib- 
erate thought,  and  after  the  mind  conceives 
the  thought  of  taking  life  the  conception 
should  be  meditated  upon,  and  a  deliberate 
determination  formed  to  do  the  act'  There 
are  here  three  stages  of  mental  progress 
necessary  to  be  established  by  the  state,  ac- 
cordlQg  to  this  proposition— the  conception 
of  the  thought  of  taking  life,  meditation 
upon  the  conception  and  thought  and  finally 
deliberate  determination  after  meditation, 
followed  by  the  execution  of  the  original 
conception.  These  mental  processes  may  be 
metaphysically  the  correct  series  necessary 
for  every  slayer  to  experience  before  being 
guilty  of  murder  in  the  first  degree,  but 
the  law  Imposes,  after  all.  Its  penalties  if 
the  conception,  the  Intention  formed,  and 
the  act  however  closely  following  each  oth- 
er, are  proved  to  exist  and  are  Imbued  with 
malice."  In  Irvin  v.  State,  19  Fla.  872,  the 
court,  following  the  case  of  Savage  v.  State, 
aipproves  a  charge  by  which  the  Jury  were 
told,  in  effect,  that  if  the  deceased  was  un- 
armed and  making  no  hostile  demonstration, 
and  the  accused,  under  these  circumstances, 
armed  with  a  concealed  platol,  walked  up  to 
the  deceased,  and.  Intending  to  kili  him,  did 
then  and  there  kill  him  by  shooting  him  with 
the  pistol,  they  should  find  him  guilty  of  mur- 
der in  the  first  degree,  unless  the  defendant 
was  insane.  In  Ernest  v.  State,  20  Fla.  383, 
the  court  say:  "  'Premeditation'  is  defined 
as  meaning  Intent  before  the  act  but  not 
necessarily  an  Intent  existing  any  extended 
time  before  the  act  'Premeditated  design,' 
as  used  in  the  statute,  means  an  Intent  to 
kill,  'design'  means  Intent  Bud  both  words 
Imply  premeditation."  In  Carter  v.  State, 
22  Fla.  653,  the  court  say:  "If  there  Is  an 
intent  to  kill,  an  interval  of  time  after  It 
sufi3clently  long  for  the  prisoner  to  be  fully 
consdons  of  what  he  intends,  and  then  an 
execution  of  such  intent  It  la  suiflclent  to 
convict  the  prlaouer  of  murder  In  the  first 
degree."  In  Lovett  T.  State,  30  Fla.  142. 
11  South.  550,  17  L.  R.  A.  705.  It  was  held 
not  erroneous  to  charge  that  "the  premedi- 
tation which  the  law  requires  to  constitute 
murder  In  the  first  degree  need  not  be  for 
any  particular  length  of  time,  but  it  Is  suffl- 
cleot  If  the  premeditation  was  but  for  a 
moment,  provided  that  the  action  of  the  slay- 
er was  the  result  of  premeditation";  that 
the  use  of  the  word  "moment"  does  not  im- 
ply less  time  than  was  necessary  for  delib- 
erating upon  the  subject  of  killing,  and  form- 
ing a  distinct  design  or  determination  to 
kill,  of  which  the  defendant  was  fully  con- 
sdouB  before  firing  the  fatal  shot;  that  the 
premeditation  or  deliberation  need  not  be 
for  any  particular  length  of  time,  but  It  of 
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conne,  roust  be  of  sufficient  duration  to  en- 
able the  slayer,  under  tbe  clrcumstanceB  of 
each  case,  to  form  a  distinct  and  conscious 
intent  to  kill.  The  court  follows  the  previous 
decisions  in  Savage  v.  State  and  Garter  v. 
State,  and  the  clear  effect  of  that  decision 
in  to  hold  that  if  the  party  forms  a  distinct 
and  conscious  intention  to  do  the  act  before 
be  does  it,  and  then  kills  in  pursuance  of 
such  intention,  there  is  sufficient  premedita- 
tion to  constitute  murder  in  the  first  degree. 
Decisions  from  Alabama,  Indiana,  Missourif 
and  California  are  there  cited  to  sustain  the 
proposition  decided  in  that  cas^  which  will 
be  referred  to  later. 

The  decisions  of  this  court  already  refer- 
red to  were  all  prior  to  the  revision  of  1892, 
and  It  may  be  safely  asserted  that  the  settled 
construction  of  the  statute  at  that  time,  uni- 
formly adhered  to,  was  that  If  the  accused 
prior  to  the  fatal  stroke  thought  or  reflected 
upon  the  act  of  killing  sufficiently  to  form 
In  bis  mind  a  distinct  purpose  to  kill,  or  a 
purpose  to  kill  of  which  he  was  fully  con- 
scious, and  did  kill  In  pursuance  of  such 
purpose,  the  killing  would  be  from  a  premedi- 
tated design.  The  statute  was  re-enacted  in 
the  revision  of  1S92,  and,  under  well-settled 
rules  of  construction,  the  interpretation  for* 
merly  placed  upon. the  statute  was  thereby 
adopted  by  the  Legislature.  That  the  Leg- 
islature did  not  Intend  a  different  construc- 
tioD  is  apparent  when  we  remember  tliat  the 
Bevlsed  Statutes  made  a  change  in  the  defi- 
nition of  murder  in  the  second  degree,  in 
order  to  change  the  interpretation  placed 
upon  the  original  statute  In  Johnson  r.  Stat^ 
24  Fla.  192,  4  South.  535,  and  many  other 
changes  were  made  in  regard  to  manslaugh- 
ter, while  the  definition  of.  murder  in  the 
first  d^ree  was  re-enacted  in  the  same  lan- 
guage. And  It  may  be  remarked  that  other 
provisions  of  the  homicide  statute  have  been 
amended  since  that  time,  in  order  to  change 
interpretations  placed  upon  the  original  by 
tills  court,  but  the  statutory  definition  of 
murder  in  the  first  degree  has  never  been 
altered. 

The  definition  of  "i^aneditated  design" 
seems  never  to  have  been  directly  questioned 
In  this  state  after  the  Lovett  Case.  It  was 
considered  to  be  definitely  and  conclusively 
settled  by  the  decisions  to  which  I  tiave  re- 
ferred, by  both  bench  and  bar.  However, 
in  the  case  of  Qlds  v.  State,  44  Fla.  — ,  83 
South.  296;  decided  last  year,  the  court  had 
occasion  to  consider  charges  upon  the  ques- 
tion of  heat  of  passion  as  affecting  pre- 
meditated design,  and  the  definitions  ot  "pre- 
meditated design"  as  announced  in  Ernest 
V.  State  and  Carter  t.  State  were  again 
adopted  and  approved.  It  was  there  dis- 
tinctly held  that  premeditation  may  exist  if 
the  slayer  is  fully  conscious  of  his  intention 
to  kill,  but  it  Is  not  necessary  that  he  should 
be  cool  and  self-possessed.  It  was  further 
li^d  that  an  Intentional  killing  may  not  be 
murder  In  the  first  degree  wben  done  In  the 


heat  of  passion  or  anger,  and  following  a 
sufficient  provocation  so  close  in  time  as  to 
raise  the  presumption  that  it  was  the  result 
of  sudden  impulse  and  without  premedita- 
tion, or  when  committed  under  such  circum- 
stances as  to  show  that  the  mind  was  not 
fully  conscious  of  its  own  intentions.  In 
Gamer  v.  State,  28  Fla.  113,  8  South.  835, 
29  Am.  St  Rep.  232,  the  same  principle  was 
applied  in  cases  of  drunkenness.  It  Is  there 
said  that  "If  a  jury  find  from  the  evidence 
that  the  defendant  was  at  the  time  of  the 
killing  so  much  Intoxicated  as  to  be  Incapable 
of  forming  a  premeditated  design,  or  of  de- 
liberating sufficiently  to  form  such  a  de- 
sign, to  take  the  life  of  the  deceased  or  any 
human  being  (Savage  v.  State,  18  Fla.  900), 
and  yet  that,  but  for  this  incapacity,  the 
defendant  would  be  guilty  of  murder  in  the 
first  degree,  they  cannot  find  him  guilty  of 
murder  in  the  flrat  degree,  because  such  pre- 
meditation Is  essential  to  the  offense  of  mur- 
der In  the  first  degree."  The  court  also  says 
that  shooting  a  person  intentionally  and  kill- 
ing him  is  not  necessarily  the  same  as  do- 
ing so  with  a  premeditated  design  to  kill 
him.  This  proposition  is  distinctly  asserted 
in  the  Savage  and  Irvin  Cases,  and  is  clearly 
correct,  for  a  mere  intention  to  shoot  another 
Is  not  the  equivalent  of  an  Intention  to  kill 
him.  The  court  also  says  there  may  be  an 
intention  without  its  having  been  premedi- 
tated; that  the  Jury  may  believe  that  the 
intoxication  was  such  as  to  prevent  the  de- 
liberation necessary  to  form  a  premeditated 
design,  and  yet  not  believe  that  it  was  suffi- 
cient to  prevent  an  Intentional  shooting.  It 
is  quite  evident  that  the  court  in  that  case 
did  not  intend  to  add  anything  to  the  previ- 
ous definitions  of  "premeditated  dealgn,"  for 
it  refers  to  the  Savage  Case  ajxtrovingly  iqK 
on  that  subject  The  a>urt'B  attention  in 
that  case  was  directed  to  the  question  of  tbe 
capacity  of  the  party  to  form  a  premeditated 
design,  but  nowhere  do  we  find  in  that  or 
the  Olds  decision  an  Intimation  that  an  In- 
tention to  kill,  formed  before  the  act;  and 
of  which  the  mind  was  f  nlly  conscious^  would 
not  constitute  a  premeditated  design,  as 
had  uniformly  been  held  in  other  cases.  In 
truth,  the  question  of  drunkenness  does  not 
in  any  sense  enter  into  or  change  the  defini- 
tion of  "premeditated  design,"  but,  like  Im- 
maturity of  years,  Insanity,  and  the  like,  goes 
to  the  question  of  capacity  to  form  a  pre- 
meditated design.  The  definition  of  "pre- 
meditated des^"  is  tlie  same  In  all  cases, 
but,  if  the  party  lacks  legal  capacity  to  en- 
tertain it  be  cannot  be  guilty,  though  every 
element  of  the  definition  be  present  in  the 
particular  case. 

At  the  time  our  homicide  statute  was  pass- 
ed, only  two  states  had  similar  ones,  vie. 
New  York  and  Wisconsin.  Any  one  who  will 
take  the  trouble  to  examine  wlU  find  that 
our  statute  is  almost  a  literal  transcript  of 
the  one  In  Wisconsin,  while  In  many  particu- 
lars it  dlflera  fmn  that  in  New  Toik  In  tlw 
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matter  of  premeditated  dedgn,  however, 
which  we  are  now  considering,  the  three  stat- 
utes were  the  same.  Our  court,  as  has  been 
shown,  followed  the  construction  of  the  New 
York  Court  of  Appeals  In  the  case  of  People 
T.  Clark,  snpra.  The  same  court,  upon  the 
authority  of  the  Clark  Case,  reversed  the 
Judgment  In  the  case  of  SuIUtbu  t.  People, 
1  Parker,  Cr.  B.  847,  relied  on  here,  and  the 
doctrine  there  announced  never  obtained  In 
New  Tork  under  the  statute  as  it  was  orig- 
inally enacted.  Bee  People  t.  SulUvan,  7  N. 
Y.  396.  The  fact  that  the  Legislature  of 
New  York  in  1873,  more  than  20  years  after 
this  decision,  amended  the  statute  by  requir- 
ing a  deliberate  and  prem.edltated  design  to 
constitute  murder  in  the  flrat  degree,  and  by 
creating  a  new  degree  of  murder  for  all  oth- 
er intentional  kUlings,  should  not  influence 
us  to  place  a  different  construction  upon  our 
statute,  for  onr  Legislature  has  re-enacted 
ours  withont  adding  anything  to  the  defini- 
tion, showing  that  It  was  entirely  satisfied 
with  our  definition  taken  from  the  New  York 
decisions  before  the  statute  was  am^ded 
there.  The  amendment  of  the  New  York 
statute  came  more  than  twenty  years  after 
the  Clark  decision,  and  did  not  reduce  Inten- 
tlonal  klUlngs  to  manslaughter.  It  simply 
created  a  new  degree  of  murder,  In  which 
was  placed  all  homicides  committed  with  In- 
tent to  take  life,  where  there  was  no  delib- 
eration and  premeditation.  Shufliln  t.  Peo- 
ple, 62  N.  Y.  229,  20  Am.  Bep.  483;  People 
T.  Wood,  126  N.  Y.  249,  27  N.  E.  862.  In 
Wisconsin,  where  the  statute  Is  the  same  as 
ours,  the  Interpretation  of  premeditated  de- 
sign has  been  announced  to  be  the  same  as 
the  rule  we  have  always  followed  (Hogan  t. 
State,  86  Wis.  226).  and  Is  still  adhered  to 
there  (Perugl  t.  State,  104  Wis.  230,  80  N. 
W.  088,  76  Am.  St  Bep.  865;  Miller  t.  State. 
106  Wis.  156,  81  N.  W.  1020).  If  we  take 
the  natural,  ordinary  meaning  of  the  words 
"premeditated  design,"  the  conclusion  must 
be  the  same.  The  design  must  be  a  pre- 
meditated one.  Webster  defines  "meditate" 
and  "premeditate"  as  follows:  "Meditate  (In- 
transltlTe).  To  keep  the  mind  in  a  state  of 
contemplation;  to  dwell  on  anything  in 
thought;  to  think  s^onsly;  to  muse;  to 
cogiUte;  to  reflect."  "Meditate  (transitive). 
(1)  To  contemplate;  to  keep  the  mind  fixed 
upon  to  study.  (2)  To  purpose;  to  intend; 
to  design;  to  plan  by  revolving  in  the  mind." 
He  says  further:  "We  meditate  a  design 
when  we  are  looking  out  or  waiting  for  the 
means  of  its  accomplishment.  We  contem- 
plate it  when  the  means  are  at  band,  and 
our  decision  is  nearly  or  quite  made.  To  in- 
tend Is  stronger,  implying  that  we  have  de- 
cided to  act  when  an  opportunity  may  oRer. 
A  general  meditates  an  attack  upon  the 
enemy.  He  contemplates  or  intends  under- 
taking It  at  the  earliest  convenient  season." 
"Premeditate  (transitive).  To  think  on  and 
revolve  in  the  mind  beforehand;  to  contrive 
and  design  prevkrasly."   "Premeditate  (In- 


transitive). To  think,  consider,  deliberate, 
or  revolve  in  the  mind  beforehand."  If,  as 
required  by  our  previous  dedalons,  there  be 
formed  in  the  mind  of  the  accused  a  distinct 
purpose  or  intent  to  kill,  or  a  purpose  to  kill 
of  which  he  was  fully  conscious,  and  be  in 
ftict  acted  upon  such  purpose  or  Intent,  and 
killed  In  pursuance  thereof,  can  it  be  said 
that  any  shade  of  meaning  attached  to  the 
words  "meditate"  or  "premeditate"  as  de- 
fined by  Webster  la  lacking?  Can  a  court 
prescribe  the  length  of  time  the  mind  must 
be.  kept  in  a  state  of  contemplation,  or  the 
time  it  must  dwell  on  the  thought  of  killing, 
or  the  time  It  must  think  seriously,  muse, 
cogitate,  or  reflect?  Can  it  say  bow  intense 
the  Thinking  must  be?  Can  it  require  that 
two  intente  to  kill  be  formed,  or  that  the 
mind  must  contemplate  the  deed  more  than 
once?  Can  It  say  that  the  mind  must  be 
taken  off  the  subject  and  revert  to  it  again? 
Can  It  prescribe  the  degree  of  intensity  of 
the  musing,  the  cogitation,  the  reflection,  or 
say  that  these  mental  operations  must  be 
interrupted  by  other  thoughts,  and  then  re- 
verted to  again?  The  definition  does  not 
require  that  the  mental  effort  be  interrupted, 
nor  that  It  be  continued  for  any  definite 
length  of  time,  nor  do  the  courts  require  it, 
The  liuman  mind  acts  with  great  quickness. 
Ite  operations  are  evidenced  only  by  certain 
outward  manifestetlons.  What,  then,  will 
satisfy  the  definition  of  "meditate"?  Obvi- 
ously it  will  be  fully  met  by  the  formation 
of  a  conscious,  distinct  purpose  or  design  to 
kill,  followed  by  the  execution  of  such  pur- 
pose. One  who  has  formed  in  his  mind  such 
a  purpose,  and  who  carries  it  Into  execution, 
has  necessarily  kept  his  mind  in  a  state  of 
contemplation;  he  has  dwelt  on  the  killing 
In  thought;  he  has  thought  seriously;  be 
has  mused,  coglteted,  and  refiected.  The 
fruit  of  all  these  mentel  processes  is  a  fully 
formed,  conscious  purpose  or  intent  either 
to  do  or  not  to  do  the  thing  in  mind;  and 
If  the  Intent  so  formed  be  to  kill,  and  the 
hand.  In  obedience  to  the  wilt,  carries  it  into 
execution,  it  cannot  be  said  that  the  act 
was  not  premedlteted,  under  any  shade  of 
meaning  attached  to  the  word.  The  same  is 
true  with  respect  to  the  definitions  of  the 
transitive  verb,  and  it  wilt  be  observed  that 
the  second  definition  of  that  verb  Is  to  "pur- 
pose; to  Intend;  to  design;  to  plan  by  re- 
volving in  the  mind."  It  is  also  true  with 
respect  to  the  definitions  of  the  transitive 
and  intransitive  verbs  "premeditete."  If  one 
engages  in  thought  soffldentiy  to  form  an 
intent  to  do  an  act  of  which  he  is  fully 
conscIouB.  and  to  carry  that  Intent  Into  ex- 
ecution, can  it  be  said  that  he  has  not 
thought  on  and  revolved  in  the  mind  before- 
hand; that  he  has  not  contrived  and  design- 
ed in%vlously;  that  he  has  not  thought,  con- 
sidered, deliberated,  or  revolved  In  the  mind 
beforehand?  How  Is  it  possible  to  entertain 
a  fully  formed,  conscious  purpose,  and  to 
carry  that  purpose  into  axecutloii,  unless  the 
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mind  haa  gone  through  theae  aereral  pro- 
cesses? Aa  I  Bald  before,  the  fmlt  of  all 
these  mental  operations  la  a  fully  formed, 
conscious  Intent  to  do  or  not  to  do;  and 
unless  the  court  is  prepared  to  say  that  the 
mind  must  waver  or  vacillate  between  two 
oplnlona,  or  that  It  must  have  recurred  to, 
after  being  diverted  from,  tbe  subject  or 
that  tbe  mental  processes  must  have  been 
continued  for  a  period  of  time  exceeding  that 
required  for  the  formation  and  execution  of 
tbe  fully  formed,  consdous  purpose,  which 
no  court  seems  to  require,  our  well-estatrtl^b- 
ed  definition  Is  correct  and  should  be  ad- 
hered to. 

The  construction  which  the  New  York  and 
Wisconsin  courts  placed  upon  the  original 
statute  waa  In  strict  accordance  with  the 
Intention  of  the  New  York  revisers  who 
framed  the  statute,  for  they  stated  In  their 
report  "that  the  great  principle  on  which  the 
section  [defining  murder  In  the  first  degree] 
rests  is  this:  That  to  constitute  murdor  there 
should  be  an  express  design  to  take  life,  or 
such  facts  occurring  In  a  transaction  as 
would  ordinarily  lead  to  the  result  of  taking 
life."  Hogan  r.  State,  supra,  text,  240;  Sulli- 
van T.  People,  1  Parker,  Or.  B.  S4T,  text, 
860. 

I  have  been  unable  to  find  that  any  court, 
except  In  New  York,  Wisconsin,  and  Florida, 
has  construed  the  words  "premeditated  de- 
sign" in  statutes  similar  to  ours;  and.  as  I 
have  shown,  they  all  agree  that  nothing 
more  than  a  fully  formed,  conscious  purpose 
to  kill,  followed  by  action  thereon.  Is  requir- 
ed. In  other  states,  where  the  statutes  are 
-modeled  upon  t^e  Pennsylvania  statute,  and 
require  a  "willful,  deliberate,  and  premedi- 
tated killing"  in  order  to  constitute  murder 
In  the  first  degree,  the  word  "premeditated" 
bas  frequently  been  Interpreted.  In  Mis- 
souri it  is  defined  as  meaning  "thought  of 
beforehand  for  any  length  of  time  however 
short"  State  v.  Harris,  76  Mo.  361;  State 
V.  Wieners,  66  Mo.  13,  text,  26.  It  is  also 
said  In  State  v.  Ellis,  74  Mo.  207,  that  tbe 
word  does  not  mean  thought  over,  because 
that  gives  to  premeditation  an  element  of 
deliberation  which  does  not  belong  to  It  In 
Milton  T.  State,  6  Neb.  136,  it  is  defined  as 
'*to  think  on;  to  revolve  in  tbe  mind  be- 
forehand; to  contrive  and  design  previously." 
In  Dale  v.  State,  10  Yerg.  (Tenn.)  Ml,  It  Is 
said  that  an  act  Is  done  with  premedltatloa 
when  a  design  is  formed  to  do  tbe  act  before 
the  act  Is  performed.  In  State  v.  Ah  Lee, 
8  Or.  214,  it  is  said:  "Premeditation  Is  where 
the  Intention  to  do  the  act  has  been  formed 
before  the  attempt  to  execute  it."  In  Califor- 
nia It  is  said,  referring  to  the  words  "will- 
ful, deliberate,  and  premeditated":  "It  needs 
no  argument  to  show  that  these  several 
words,  abstractly  ftnd  separately  considered, 
are  not  ^onymons."  People  v.  Pool,  27  Cal. 
67^  text  684.  In  construing  onr  statute.  It 
i^onld  not  be  forgotten  tfaat-tiie  words  "will- 
tuT  and  "deliberate"  are  not  to  be  found  In 


Its  definition  of  murder  In  tbe  first  degree, 
nor  is  the  word  "premeditated"  associated 
with  other  words  implying  a  great  degree  of 
determination  and  self-possearion,  as  la  the 
case  with  most  of  the  statutes  in  this  ooud- 
try  which  define  murder  in  the  first  degree  as 
"murder  committed  by  means  of  poison,  or 
by  lying  In  wait  ot  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  kilUng," 
which  greatly  influence  tbe  construction. 
Graft  V.  State,  3  Kan.  4S0;  State  v.  Green- 
leaf,  71  N.  H.  606,  64  Atl.  38.  In  these  states 
where  the  words  "willful,  deliberate,  and  pre- 
meditated" are  used,  mauy  cases  sustain  the 
view  that  the  killing  wUl  be  willful,  deliber- 
ate, and  premeditated  In  all  cases  where  an 
Intent  to  kill  exists  before  the  act  of  which 
Intent  the  mind  Is  fully  conscious,  and  the 
accuaed  thereafter  executes  the  Intent 
killing,  without  regard  to  the  length  of  time 
Intervening  the  Intent  and  the  act  State  v. 
Beattyv  51  W.  Va.  232,  text  244,  41  S.  K. 
434;  McAdama  v.  State,  26  Ark.  405.  text 
414;  Whlteford  v.  Commonwealth,  6  Rand. 
(Va.)  721, 18  Am.  Dec.  771;  Donnelly  t.  State, 
26  N.  J.  Law,  463,  text  610;  State  v.  Dowden, 
118  N.  C.  1145,  text  1153,  24  8.  B.  722; 
Hawthorne  v.  State,  58  Miss.  778;  Danghdrill 
V.  State,  113  Ala.  7,  21  South.  378.  The  de- 
cision in  this  last-dted  case  Is  strictly  in  line 
with  the  decision  In  Cleveland  v.  State.  86 
Ala.  1,  6  South.  426,  opinion  by  Judge  Stone, 
In  which  he  refers  to  tbe  previous  decisions 
of  tbe  same  court  In  Mitchell  v.  State.  60 
Ala.  26,  and  Smith  T.  State,  68  Ala.  424- 
opinions  written  by  him  as  sustaining  the 
proposition  that  "If  a  person  had  time  to 
think,  and  did  think,  and,  after  having 
thought  struck  the  blow  as  the  reault  of  a 
determination  produced  by  the  operation  of 
the  mind,  that  would  be  aufflclent  delibera- 
tion and  premeditation."  Many  other  cases 
might  be  cited  In  this  connection,  but  I  will 
content  myself  with  referring  to  tbe  rule  un- 
der such  atatutea  deduced  by  the  most  emi- 
nent American  text-writers  upon  criminal 
law,  and  to  the  fact  that  the  Supreme  Court 
of  the  United  States  approve  the  decision  In 
tbe  New  York  case  of  People  v.  Clark,  upon 
which  the  former  dedtions  of  this  court  rest. 
Allen  v.  United  States,  164  U.  S.  4G2,  17  Sup. 
Ct.  154, 41  L.  Ed.  528;  Wharton  on  Homicide. 
8  180;  2  Bishop's  NeW  Crlm.  Law,  {  728-2. 
Mr.  Bishop's  view  supports  the  rule  I  con- 
tend for.  He  says  that  there  may  be  a  kill- 
ing which  will  be  manslaughter,  though 
prompted  by  an  Intent  to  take  life,  and  in  a 
pa'rt  of  the  states,  but  not  all,  there  may  be 
a  killing  with  Intent  to  take  life  which  will 
be  murder  in  the  second  degree,  'n>ut  exc^t 
in  ihe  classes  of  cases  thus  disclosed  where- 
in the  Intent  comes  through  a  cloud  of  pas- 
sion, or  otherwise  deliberate  premeditation 
Is  excluded,  or  where  the  killing  is  done 
through  a  belief  of  Its  necessity  In  self-de- 
fense, or  the  like,  the  doctrine  to  which  the 
courts  In  most  of  the  states  have  arrived  ifl 
that  the  Intent  to  taka  Hfe  Is  Oe  Olatlogalah- 
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tng  fcflture  of  murtter  In  the  first  degree  un- 
der the  clause  now  In  contemplaUon,  so  tbat. 
If  that  exist,  the  murder  la  in  this  degree, 
and  in  the  second  where  It  does  not  exist" 
Every  state  from  which  authorities  are  cited 
to  sustain  the  proposition  that  oar  definition 
of  "premeditated  design"  is  unsound  has  the 
word  "deliberate"  in  its  statute  defining  mur- 
der in  the  first  degree,  and  most  of  them 
have  the  word  "willful'*  preceded  by  the 
words  "poison,  lying  In  wait;"  etc. 

Reverting  again  to  the  New  York  doctrine 
we  find  that  In  1873  the  statute  had  been 
amended  by  inserting  the  word  "deliberate" 
in  the  definition  of  murder  in  the  first  de- 
gree, and  by  a  further  provision  that  "such 
killing  unless  it  be  murder  in  the  first  degree 
or  manslaughter,  or  excusable  or  JustlflAble 
homicide  as  hereinafter  provided  shall  be 
murder  In  the  second  degree,  when  perpetrat- 
ed Intentionally,  but  without  deliberation  and 
premeditation."  Buel  v.  People,  78  N.  Y.  493, 
84  Am.  Rep.  655.  The  statute  Itself  drew  a 
distinction  between  a  deliberate  and  pre- 
meditated killing  and  an  intentional  one,  and, 
of  course,  the  court  was  required  to  do  the 
same,  as  it  was  clear  tbat  by  the  words 
"deliberate  and  premeditated"  the  Legisla- 
ture meant  somethlDg  more  than  intention- 
al, so  that,  though  every  unlawful  intentional 
killing  remained  murder  after  the  statute 
was  amended,  an  Intentlana]  killing,  without 
deliberation  and  premeditation,  was  only  mur- 
der in  the  second  degree.  Shufflln  v.  People 
62  N.  Y.  229,  20  Am.  Rep.  483;  People  v. 
Wood,  126  N.  T.  349,  27  N.  E.  362.  The 
statute  In  Minnesota  also  draws  a  somewhat 
similar  distinction.  State  v.  Hoyt,  13  Minn. 
132  (Gil.  125).  The  later  decisions  In  New 
York  are  all  based  upon  the  statute  as  amend- 
ed. Under  them  It  was  held  in  People  v. 
Hajone,  91  N.  Y.  211.  that  there  must  be 
not  only  an  intention,  but  a  deliberate  and 
premeditated  design,  to  kill,  which  must  pre- 
cede the  kllliDg  by  some  appreciable  space  of 
time,  hut  that  it  need  not  be  long;  that  If 
It  is  sufficient  for  some  reflection  and  con- 
sideration upon  the  matter,  for  choice  to 
kill  or  not  to  kill,  and  for  the  formation  of  a 
definite  purpose  to  kill,  the  demands  of  the 
law  are  satisfied.  In  People  v.  Conroy,  97 
N.  Y.  62,  the  court  say:  "The  Intention  to 
commit  a  homicide  which  Is  not  formed  un- 
der the  impulse  of  immediate  provocation, 
or  a  sudden  and  Instinctive  apprehension  of 
danger  from  some  apparent  cause,  would  seem 
to  involve,  to  a  certain  extent,  both  delibera- 
tion and  premeditation."  The  court  quote 
approvingly  from  the  opinion  in  People  v. 
Clark,  7  N.  Y.  393  (the  case  decided  prior 
to  the  amendment  of  the  statute),  as  follows; 
"If  there  be  sufficient  deliberation  to  form  a 
design  to  take  life,  and  to  put  that  design  into 
execution  by  destroying  life,  there  Is  suffi- 
cient deliberation  to  constitute  murder. 
•  •  ♦  It  Is  enough  that  the  intention  pre- 
cedes tbat  act,  although  that  follows  Imme- 
diately." The  entire  opinion  In  that  case 


is  very  Instructive  on  this  question.  In  Peo- 
ple V.  Constantino,  168  N.  Y.  24,  47  N.  E.  37, 
the  doctrine  of  the  previous  cases  Is  merely 
reaffirmed.  In  none  of  them  is  there  a  sug- 
gestion that  a  fully  formed,  conscious  purpose 
to  kill,  followed  by  action  ujion  that  purpose^ 
would  be  less  than  k  deliberate  and  premedi- 
tated design  to  kill 

In  Lovett  V.  State.  80  Fla.  142,  11  South. 
650,  17  L.  R.  A.  705,  the  court  foUowlng  the 
previous  decisions  held  that  the  act  of  killing 
must  be  the  result  of  premeditation  upon  that 
issue;  L  e.,  that  there  must  have  been,  pre- 
vious to  the  act  of  killing,  deliberation  by  the 
slayer  upon  the  question  of  killing  the  de- 
ceased, resulting  In  a  distinct  determination 
or  well-formed  design  to  kill  him,  and  tbat 
such  determination  or  design  to  kill  must  be 
carried  out  or  executed  in  the  act  of  killing, 
but  tbat  all  this  might  occur  in  a  moment. 
In  addition  to  the  Florida  cas^  the  court 
cites  State  v.  Wieners,  66  Mo.  13;  State  v. 
Harris,  76  Mo.  361;  Binna  v.  State,  66  Ind. 
428;  People  v.  Keren,  25  Cal.  361;  People  v. 
Pool,  27  Cal.  573;  Lang  v.  State,  84  Ala.  1. 
4  South.  193.  6  Am.  St  Rep.  324;  Seams  v. 
State,  Si  Ala.  410,  4  South.  621;  and  a  refer- 
ence to  these  cases  will  show  clearly  what 
was  In  the  mind  of  the  court.  In  the  Mis- 
souri cases,  and  the  first  one  cited  from  Ala- 
bama, the  word  "premeditated"  Is  defined  as 
meaning  "thought  of  beforehand,  even  for  a 
momeiif;  "thought  of  beforeband  for  any 
length  of  time,  however  short";  "determin- 
ing on  the  killing  beforehand."  The  Alabama 
cases  also  hold  that  If  the  "formed  design"  ex- 
isted In  the  mind  of  the  defendant  but  for 
one  moment  before  the  homicide.  It  would  be 
sufficient  and  that  If  reflected  and  deter- 
mined on  before  the  killing,  however  brief 
may  be  the  period,  the  law  concludes  a 
formed  design.  In  the  Indiana  case  it  was 
held  that  premeditation  involves  a  prior  de- 
termination to  do  the  act  in  question;  that  it 
Is  not  necessary  that  tills  intention  should 
have  been  conceived  for  any  particular  period 
of  time;  that  it  Is  as  much  premeditation  if 
It  entered  into  the  mind  of  the  guilty  agent  a 
moment  before  the  act  as  if  it  entered  ten 
years  before.  In  that  case  an  instruction 
that  "premeditated  malice  Is  where  the  inten- 
tion to  unlawfully  take  life  la  deliberately 
formed  in  the  mind,  and  that  determination 
meditated  upon  before  the  fatal  stroke  la 
given.  There  need  be  no  appreciable  space 
of  time  between  the  formation  of  the  inten- 
tion to  kill  and  the  kining.  They  may  be  as 
Instantaneous  as  successive  thoughts.  It  is 
only  necessary  that  the  act  of  killing  be  pre- 
ceded by  a  concurrence  of  will,  deliberation, 
and  premeditation  on  the  part  of  the  slayer" 
—was  held  to  be  correct  This  decision  was 
under  a  statute  requiring  murder  In  the  first 
degree  to  be  done  purposely  and  with  pre- 
meditated malfce."  In  the  first  California 
case  the  court  held  that,  If  the  defendant  re- 
solved before  the  homicide  was  committed  to 
kill  and  murder  the  deceased,  he  was  guilty 
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of  murder  In  the  first  d^pree;  that  a  resolve 
ImpUeB  dellberatloD;  and  that  resolving  to 
kill  and  murder  a  hanum  being  falls  directly 
among  tbe  descriptive  elements  constituting 
murder  in  the  first  degree.  This  was  decided 
under  a  statute  requiring  the  killing  to  be 
"willful,  deliberate  and  premeditated,"  in 
order  to  omstltate  murder  In  the  first  degree. 
In  the  other  California  case  the  court  defines 
.'SrUlful,  deliberatCt  and  premeditated,"  show- 
ing the  different  meanings  each  legitimately 
poBsesso,  but  holds  that,  under  the  particu- 
lar wording  of  thehr  statute,  the  Legislature 
Intended  each  to  have  the  same  meaning  as 
the  others,  and  that  the  idea  of  all  Is  em- 
braced in  the  term  "willful."  The  court  say: 
"There  la  a  *wlllful  killing,'  within  the  mean- 
ing at  the  statute  whenever  there  Is  simply 
a  specific  intent^  a  design,  or  purpose  formed 
to  take  life;  that  there  is  a  'deliberate  klU- 
Ing*  whenever  sudi  Intent  or  purpose  la 
f(Hnned  upon  deliberation  or  consldnatlon, 
and  the  deliberation  or  consideration  need  not 
be  for  any  particular  period  of  time— a  mo- 
ment is  as  elCectnal  as  an  hour  or  a  day— 
and  there  Is  a  'premeditated  killing'  what- 
ever the  deliberation  or  consideration  pre- 
cedes the  purpose  formed;  and,  as  before 
stated  with  respect  to  deliberation,  it  need 
not  precede  tbe  purpose  formed  for  any  par- 
ticular period  of  time.  «  *  •  Coupare 
these  well-established  legal  definitions  of 
the  several  phrases  In  question,  and  see  If 
each  does  not  necessarily  imply  all  of  the 
others.  As  to  the  phrase  'willful  klllUig,' 
there  seems  to  be  no  room  for  doubt.  How 
is  It  possible  for  the  mind  to  perform  the 
iqperatlon  of  willing,  of  det^mlDlng  an  act, 
of  fwmlng  a  purpose,  without  a  preconsider- 
ation  of  the  question.  If  A.  determines  to  go 
to  San  Francisco,  be  must  necessarily  have 
thought  upon  the  subject— considered  the 
question— before  he  determined  to  go."  The 
effect  of  the  decision  Is  to  hold  that  a  killing 
Is  "willful,  deUberate,  and  premeditated"  If 
It  occurred  In  pursuance  of  a  distinct  and 
conscious  purpose  formed  In  tiie  mind  prior 
to  the  act;  and  fully  sustains  our  previous 
decisions  In  this  state  to  that  effect 

Ttie  argument  by  which  the  charge  given 
by  the  circuit  judge  In  this  case  Is  sought  to 
be  condemned  se«ps  to  rest  upon  the  assump- 
tion that  the  true  distinction  between  mur- 
der and  voluntary  manslaughter  Is  to  be 
found  in  tbe  nature  of  the  Intent  to  take 
life,  which  intent  Is  conmion  to  both,  and 
that  a  fully  formed,  conscious  lutent  to  kill 
will  make  tbe  crime  manslaughter  only, 
while,  to  constitute  murder  In  the  first  de- 
gree, sometlilng  more  than  a  fully  formed, 
conscious  purpose  must  exist  The  idea 
seems  to  be  that,  as  a  conscious  Intent  to 
take  life  exists  in  murder  In  the  first  degree 
as  well  as  in  voluntary  manslaughter,  the 
court  must  add  to  such  Intent  something 
more  than  mere  premeditation  or  **thought  of 
beforehand"  in  order  to  distinguish  between 
these  two  degrees  of  homicide.   The  defect 


In  the  ai^wn«it  Ues  In  tlUs  assumpthm. 
While  an  intent  to  teke  life  eUste  in  both 
degrees  of  homicide.  In  the  one  it  .proceeds 
from  malice  while  In  the  otiber  tt  Is  fonned 
suddenly  undw  the  Influenoa  ot  violent  pas- 
sion, whldi  for  the  Instant  overwh^ms  the 
reason  and  causes  the  party  to  act  from  pac* 
sion  rather  than  Judgment  21  Am.  &  Bug. 
Ency.  Law.  pp.  172,  173.  This  Idea  la  forci- 
bly e^qiressed  by  Jiulge  Randall  in  Savage  t. 
State,  supra,  where,  in  speaking  oC  premedl- 
teted  design,  he  says:  "But  the  law  imposes, 
after  all,  iU  penalties  If  tbe  conception,  toe 
Int^tlon  framed,  and  the  ac^  however  clMe- 
ly  following  each  other,  are  proved  to  exist; 
and  are  Imbued  with  malice."  If  the  Intent 
to  kill  Is  lnd)ued  with  or  proceeds  from  mal- 
ice, then  the  offense  Is  murder  In  the  first 
degree;  it  It  proceeds  from  passion  Induced 
by  adequate  provocation,  and  not  from  malice. 
It  is  manslaughter.  This  Is  the  true  test, 
and  no  other  can  be  safely  substituted  for  it 
Roberson  v.  State,  42  Fla.  223,  28  South.  424; 
Id..  43  Fla.  156,  29  Soutb.  535.  02  L.  B.  A.  751; 
Id.,  45  Fla. — t  34  South.  294.  Any  other  test 
would  authorise  a  conviction  for  murder  In 
tlte  first  decree  of  one  who  In  the  heat  of 
passion,  caused  by  adequate  provocaUtm, 
formed  an  Intent,  designed  a  plan,  meditated 
upon  tbe  Intent  and  the  plan,  and  then  exe- 
cuted it  all  before  the  passion  had  time  to 
cool.  It  would  also  require  a  conviction  at 
manslaughter  only,  of  one  who,  having  no 
111  will  toward  another,  upon  meeting  him 
should  suddenly,  out  of  mere  wantonness,  or 
for  a  very  slight  Insult,  form  a|id  execute 
Immediately  a  design  to  kill  him,  because  In 
such  a  case  there  would  be  no  premediteted 
design  to  teke  life. 

To  further  Illustrate  my  contention,  take 
the  supposed  cases  mentioned  to  the  opinion 
prepared  by  Mr.  Justice  HOCKEB,  and  sub* 
Ject  tbem  to  the  test  of  the  d^itlon  of  de- 
liberate and  premediteted  design  which  be 
adopts  from  the  New  York  decision  of  Peo- 
ple V,  Decker,  which  merely  reaffirms  tbe 
definition  given  In  People  v.  Uajone  and  let 
us  see  what  the  result  will  be.  A  man  in 
the  beat  of  passion  produced  by  great  provo- 
catlou,  or  an  officer  In  arresting  a  fleeing  fel- 
on In  the  excitement  of  pursuit  might  form 
.a  premeditated  design  to  kill;  that  Is,  a  de- 
sign which  precedes  the  killing  1^  an  appre- 
ciable space  of  time,  but  not  long— still  suffi- 
cient for  some  reflection  or  consideration 
upon  the  matter  for  toe  choice  to  kill  or  not 
to  kill,  and  tor  the  formation  of  a  definite 
purpose  to  kill.  These  several  mentel  <h>- 
eratlons  might  occupy  but  one  or  two  mo- 
mente  time,  yet  the  party  would  be  guilty 
of  murder  In  the  first  degree,  under  the  defi- 
nition approved,  though  the  present  effort  Is 
to  so  frame  the  definition  as  to  exclude  such 
cases.  The  truth  Is,  we  cannot  frame  a  defi- 
nition of  "premediteted  design"  that  will  ex- 
clude such  cases,  unless  we  say  that  a  defi- 
nite praiod  of  time  must  Intervene  the  In- 
tent and  the  act— as,  tor  Instence  that  tbe 


Digitized  by 


Google 


COOK  T.  STATB. 


685 


Intent  must  bare  been  formed  on  a  prior  oc- 
carion— but  It  Is  not  ^poeed  that  we  adopt 
aoch  a  definition.  I  am  not  pr^red  to  say 
tbat  the  officer  In  tbe  case  supposed  by  Mr. 
Justice  HOCKEB  would  not  be  guilty  of  mnr^ 
der  tn  the  first  degree  If  the  killing  was  un- 
lawful, but  the  party  who  formed  and  exe- 
cuted the  intent  to  klU  In  the  heat  of  passion 
would  be  guU^  of  mandanghter  only,  be- 
cause tbe  law  would  conclualT^y  presume 
tbat  tbe  Intent  formed  was  free  from  malice. 

The  charges  criticised  In  tbe  present  case 
are  sustained  by  our  i^tIoub  decliUons,  and 
I  do  not  understand  that  Oils  fact  la  serious- 
ly questioned.  In  order  to  hold  them  erro- 
neous, we  must  overrule  the  uniform  ded- 
slonB  of  this  court  tcx  nearly  a  quarter  of  a 
rantory  construing  "premeditated  design," 
and  disregard  tbe  rule  of  construction  apper- 
taining to  re-enacted  statutes.  We  must  dis- 
regard and  declare  to  be  erroneous  the  decd- 
siotts  rendered  In  the  only  states  that  have 
statutes  lll£e  ours.  We  must  Interpret  Into 
our  statutes  tbe  words  "wUful  and  deliber^ 
at^"  whldi  to  my  mind  Is  Jndldal  legisla- 
tion, pure  and  simply  and  depart  from  our 
conservatism  by  disregarding  and  setting  at 
naught  our  own  dedsionB,  as  well  as  the 
weight  of  authority  in  states  wbere  those 
words  are  made  by  statute  a  part  of  tbe  defi- 
nition, for  by  tbe  great  weight  of  authority 
there  the  <^r|^s  under  consideration  are 
correct.  I  am  unwilling  to  assume  this  re-. 
sponslblUty,  and  thereby  unsettle  the  law  of 
homldde  In  this  state  aa  understood  for 
nearly  a  quarter  of  a  century. 

The  court  being  equally  divided  in  opin- 
ion, the  qnatlon  of  tbe  propriefy  of  the  chai^ 
ges  herein  considered  remains  undecided,  but 
other  errors  toimd  require  reversal  of  the 
judgment 

Upon  all  other  questions  discussed  by  Mr, 
Justice  HOCKEB,  I  concur  In  tbe  opinion 
prepared  by  liim. 

HAXWELI4  J.  (dissenting).  I  concur  in 
tbe  view  of  Mr.  Justice  CARTER  tbat  tbe 
charge  as  to  premeditated  design  glvoi  the 
Judge  below  Is  not  reversible  error.  The 
charge  as  a  whole  waa  obviously  directed  to 
the  length  of  time  and  d^ee  of  deliberation 
necessary  to  a  premeditated  design,  and  upon 
tills  point  Its  doctrine  la  austalned  by  ample 
authority  both  of  this  and  other  courta.  And 
as  applied  to  this  particular  case,  where  In- 
capacity for  the  formation  of  auch  a  design 
because  of  drunkenness  Is  the  defense  made, 
I  have  no  crittdsm  to  make  of  it  as  a  cqm- 
plete  definition  of  what  will  constitute  such 
a  design.  And  in  tbe  case  of  a  killing  in 
cold  blood.  I  think  it.  In  tbe  light  of  our 
I»revlous  decisions,  a  sufficient  definition  of 
tbe  term. 

In  view  of  tiie  scope  of  the  discussion  In 
tbe  other  opinions  filed,  which  seem  to  aim 
at  a  definition  sufficient  and  accurate  in  oil 
cases,  it  may  be  well  tbat  I  should  say  that 
In  my  judgmmt,  such  a  d^nltion  Should 


contain  a  qualification  that  tbe  design,  to  be 
premeditated,  must  be  one  not  formed  and 
acted  upon  In  tbe  heat  of  passion.  Both  of 
tbe  othCT  ophilona  filed,  as  well  as  the  pre- 
vious decisions  of  this  court  (Williams  t. 
State,  41  Fla.  296,  26  Sonfb.  184;  Olda  v. 
States  44  Bla.  — ^  38  South.  296),  recognise 
that  a  design  to  take  life  may  be  fully  and 
oonscloaBly  ftmned  by  the  party  before  act- 
ing upon  It,  and  yet  that,  if  this  Is  done  in 
the  beat  of  passion,  tbe  slayer  is  gndlty  only 
of  manslaughter.  Yet  wittiout  tbe  qualifica- 
tion which  I  suggest,  sudb.  as  act  would 
come  witbln  tbe  definition  given  of  murder 
In  the  first  degree,  as  there  Is  the  fully  form- 
ed, oonsdons  puipose  to  kill  preceding  and 
faidudng  the  act  of  killing.  This  shows  such 
a  definition  of  "premeditated  design"  to  be 
too  broad  to  be  oitlrely  accurate  in  aU  cases, 
and  the  discrepancy  cannot  be  eqjlained  by 
nylng  tbat  the  definition  is  accurate,  but  tbe 
beat  of  passion  goes  to  tbe  o^aclly  of  the 
party  to  form  a  premeditated  design.  To 
say  Out  flw  party  has  capacity  tm  a  fully 
formed  conscious  purpose  before  the  act,  but 
00  capacity  for  a  premeditated  deidgn,  is  to 
admit  that  tbe  one  is  not  tbe  equivalent  of 
the  other,  I  think,  therefore,  that  in  a  case 
where  the  evidence  tends  to  show  a  killing 
In  the  heat  of  passion  the  charge  as  i^ven 
here,  if  .without  qualification  anywhere  as  to 
the  effect  In  law  of  the  heat  of  passion  In 
reducing  tbe  crime,  would  be  misleading,  and 
tend  to  bring  about  a  verdict  tm  murder 
when  Qie  evidence  ahowed  only  manslaugh- 
ter. 

I  do  not  mean  to  imply  that  even  In  aucb 
a  case  it  will  be  am  not  to  Incorporate  this 
qualification  in  that  part  of  the  charge  defin 
Ing  murdCT  in  the  first  degree.  Tbe  USDs'! 
form  of  instruction  In  our  courta  Is  to  define 
murder  In  the  first  degree  subatantlftUy  as 
done  In  this  case,  and,  in  cases  calling  for  It, 
In  charging  upon  mandangbter,  to  add  the, 
qualifying  Instruction  that  a  killing,  even 
tiKwigh  intentional,  which  is  designed  and 
executed  in  the  heat  of  passion,  hi  manslaugh- 
ter only;  and  such  a  charge,  taken  as  a 
whole,  wfil  give  the  Jury  a  correct  interpreta- 
tion of  tbe  law. 

Upon  tbe  otbw  asirignmentB  of  error  I 
concur  in  the  opinion  of  Mr,  Justice  HOCK- 
EZL 

COCKBBLU  J.  Believing  as  I  do  that  tbe 
definition  of  a  pranedltated  design  so  long 
followed  In  this  state  Is  not  only  sustainable 
on  principle,  but  is  taken  from  tbe  decisions 
of  those  states  that  have  or  had  the  same 
statotory  definition  of  murder  that  obtains 
here,  and  that  this  definition  was  enacted 
Into  t^e  statote  by  tbe  re-enactment  of  the 
statat^  I  am  of  the  opinion  tbat  no  error 
was  committed  by  tbe  court  below  in  giving 
tbe  Seventh  charge  nor  any  reversible  error 
In  giving  tbe  tenth  charge. 

In  other  respects  I  concur  In  the  oplnhm  of 
Mr.  Justice  HOCKEB. 
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UNITED  STATES-CLAIMS-PROSECUTION— POW- 
ER OF  ATTORNEY—BXECUTION  BEFORE  AI*- 
LOWANCB-CONTRACT  FOR  SERVICES— VALID- 
ITT  —  CONSTRUCTION  —  ILLEQITIBIATE  8ERV- 
ICSS. 

1.  Under  Ber.  8t  U.  &  |  8477  [U.  8.  Comp. 
St  1001,  p.  2320],  prOTidiDg  that  aU  tranafen 
and  assignmecta  of  tny  claim  against  the  Unit- 
ed fltates,  or  any  interest  therein,  and  all  pow- 
ers of  attorney  for  receiTing  payment  of  any 
sach  claim,  or  part  thereof,  shall  be  absolntely 
Toid,  oDlesB  made  after  the  allowance  of  the 
claim,  etc.,  an  frrerocable  power,  aathorizing 
an  attorney  to  prosecute  a  claim  against  the 
United  States  before  any  of  the  United  States 
courts  or  any  department  of  the  governmeot, 
made  before  the  ascertainment  and  allowance  of 
the  claim,  was  Toid. 

2.  Where  one  holding  a  claim  against  the 
United  States  executed  a  power  authorizing  an 
attorney  to  prosecute  the  claim,  and  at  the  same 
time  executed  another  writing  agreeing  to  pay 
the  attorney  an  amount  equal  to  oae-thlrd  of 
the  amoant  which  might  be  allowed  on'  the 
claim,  the  tact  that  the  power  of  attorney  waa 
Toid,  under  Rev.  St  U.  S.  S  3477  [U.  S.  Comp. 
St.  1001,  p.  2320j,  prohibiting  the  execution  of 
snch  powers  before  the  allowance  of  the  claim, 
did  not  invalidate  the  agreement  fixing  com- 
pensation for  the  serricee. 

3.  Rev.  St.  U.  S.  S  3477  [U.  S.  Comp.  St. 
leOl,  p.  2320],  provides  that  all  transfers  of 
any  claims  aeainst  the  United  States,  or  inter- 
est therein,  absolute  or  conditional,  and  all  pow- 
ers of  attorney  for  receiving  paymrait  of  any 
snch  daims,  or  part  thereof,  shall  be  absolntely 
void,  unless  made  after  the  claims  are  allowed. 
Held,  that  an  agreement  to  pay  an  attorney  "a 
sum  eqaal  to"  33^  per  cent  of  the  amount 
which  might  be  allowed  on  a  claim  against  the 
United  States,  in  consideration  for  his  services, 
did  not  give  to  the  attorney  any  interest  In  or 
lien  on  the  claim,  bat  was  the  mere  personal 
obligation  of  the  claimant  and  waa  therefore 
not  within  the  section. 

4.  Where  a  contract  for  attorney's  services 
with  reference  to  a  claim  against  the  United 
States  provided  that  he  should  prosecute  the 
claim  In  the  courts,  or  through  such  "diplomatic 
negotiations'*  as  might  be  deemed  by  him  best 
for  the  interests  of  the  claimant  and  there  was 
no  proof  that  snch  diplomatic  negotiations  con- 
templated anything  improper,  or  that  any  im- 
proper negotiations  were  in  fact  conducted,  ex- 
cept a  bare  statement  of  a  single  witness  that 
illegitimate  services  bad  been  rendered,  the  con- 
tract woold  not  be  held  illegal  on  the  ground 
that  improper  services  were  stipulated  for. 

Appeal  from  Chancery  Court,  Adams  Ooun- 
ty:  W.  P.  8.  YentresB,  Ohancellor. 

Actl(}n  by  S.  P.  Knut  against  John  K.  Nntt 
as  administrator  of  the  estate  of  Haller  Nntt 
deceased,  and  others.  From  a  Judgment  in 
fsTQF  of  defendants,  plaintiff  appeals.  Re* 
versed. 

In  May,  1874,  a  contract  waa  entered  into 
between  Mrs.  Julia  A.  Nntt  administratrix 
of  the  estate  of  Haller  Nutt  and  Gen.  Den- 
ver, an  attorney,  the  material  part  of  which 
is  set  out  In  the  opinion  of  the  court  ^7 
which  Gen.  Denver  undertook  to  prosecute 
a  claim  of  the  estate  of  Halter  Nutt  against 
the  United  States  government  for  the  use 
of  property,  and  for  property  of  which  said 
estate  was  deprived,  by  the  officers  of  the 
government,  amounting  to  fl,000,000.  By 


consent  of  Mrs.  Nutt,  administratrix,  this 
contract  was  transferred  on  March  19,  1887, 
to  S.  P.  Knut.  In  pursuance  of  this  agree- 
ment S.  P.  Knut  prosecuted  this  claim  be- 
fore the  Quartermaster  General,  before  Con- 
gress, and  before  the  Court  of  Claims,  and 
In  May,  1002,  succeeded  in  getting  an  appro- 
priation to  pay  the  estate  of  Haller  Nntt 
the  sum  of  $80,993.83.  Pending  the  prosecu- 
tion of  the  claim,  Mrs.  Julia  Nutt  died,  and 
one  Williams  was  appointed  in  her  place, 
and  he  also  died,  and  John  K.  Nutt  was  ap- 
pointed tQ  succeed  him,  and,  as  such  admin- 
istrator, received  the  money.  Mr.  8.  P. 
Knut  filed  the  petition  in  this  case  in  the 
chancery  court  of  Adams  county  against 
John  K.  Nutt,  administrator,  and  the  other 
heirs  of  Haller  Nntt  to  recover  33%  per  cent 
of  the  amount,  xmder  the  contract  which 
had  been  assigned  to  him;  and,  by  amend- 
ment to  his  petition,  be  claimed  that,  if  he 
was  not  entitled  to  pay  under  the  contract 
he  was  entitled  to  reasonable  compensation 
for  his  services,  and  that  they  were  worth 
$30,000.  All  the  heirs  of  Haller  Nutt  ex- 
cept three,  answered  by  purely  format  an- 
swers, and  submitted  the  matter  to  the  Judg- 
ment of  the  court  The  other  three  denied 
that  S.  P.  Knut  was  entitled  to  any  com- 
pensation, and  Bet  up  that  the  contract  with 
Gen.  Denver,  which  was  assigned  to  S.  P. 
Knut  was  contrary  to  good  morals  and  pub- 
lic policy,  and  therefore  null  and  void.  Much 
testimony  was  taken,  and  on  final  hearing 
the  chancellor  held  that  complainant  was  not 
entitled  to  recover,  because  the  contract  was 
violative  of  the  United  States  statutes,  and 
null  and  void,  and  dismissed  the  petition. 
From  that  decree^  complainant  apjjteals. 

Oatchlngs  &  Catchlngs,  for  appellant 

On  the  question  that  if  the  attorney  did 
procure  personal  solicitations  to  be  made  to 
members  of  Congress,  the  contract  which 
was  valid  In  its  inception,  did  not  thereby 
become  Invalid,  counsel  cited  Barry  v.  Ca- 
pen,  161  Mass.  99,  23  N.  E.  736,  6  L.  B.  A. 
808;  Fox  V.  Rogers.  171  Mass.  646,  50  N.  E. 
1041;  McDearmott  v.  Sedgewlck,  140  Mo. 
172,  39  S.  W.  776;  Sawyer  v.  Taggart  77 
Ky.  734;  Armstrong  v.  Bank,  133  U.  S.  439, 
10  Sup.  Ct.  450,  33  L.  Ed,  747;  Palkney  v. 
Beynous,  4  Burrows,  2069;  Petrie  v.  Hannay, 
3  Tr.  418;  Farmer  v.  Busaell,  1  B,  &  P.  296; 
Planters'  Bank  v.  Union  Bank,  16  WalL  483. 
21  L.  Ed.  473:  McBlaIr  v.  Glbbes,  17  How. 
232-236,  15  L.  Ed.  132;  Brooks  v.  Martin,  2 
Wall.  70,  17  L.  Ed.  732;  Bly  v.  Sec  Bank. 
79  Pa.  453.  A  contract  to  prosecute  a  claim 
before  the  Southern  Claims  Commission  was 
legitimate  and  valid.  Taylor  v.  Bemiss,  110 
U.  S.  43,  3  Sup.  Ct  441,  28  U  Ed.  64;  Ber- 
gen V.  Frisbie.  125  Cal.  168,  67  Pac.  784; 
Bryan  v.  Reynolds,  5  Wis.  200,  68  Am.  Dec. 
55:  Houlton  v.  Nlchol,  93  Wis.  393,  67  N. 
W.  715,  33  L.  R.  A.  166,  57  Am.  St  Rep. 
928;  Cogulllard'8  Adm'r  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362;  GU  T.  Williams,  12  La. 
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Ami.  219.  68  Am.  Dec  767;  Hatzfleld  t. 
Gulden,  7  WattB,  152,  31  Am.  Dec.  750; 
MUla  T.  MUls.  40  N.  Y.  Ci43,  100  Am.  Dec 
535;  Hunt  v.  Test,  8  Ala.  719,  42  Am.  Dec. 
659:  McBratney  t.  Cbaudleiv  22  Kan.  692, 
31  Am.  Kep.  213;  Powers  v.  Skinner,  34  Vt 
274,  80  Am.  Dec  677;  Cblppewa  Co.  t.  Chi- 
cago, 75  Wis.  224,  44  N.  W.  17,  6  L.  a  A- 
601;  Bermudez  Co.  v.  Crltchfleld,  62  111.  App. 
221;  Oscanyon  v.  Arms  Co..  103  U.  S.  261, 
26  L.  Ed.  539;  BoBe  T.  Truoz,  21  Barb.  361; 
Harris  v.  Roof's  Execntors,  10  Barb.  489; 
and  Gary  t.  Western  Union  Co.,  47  Him, 
614.  An  attorney  Is  entitled  to  recover  for 
hlB  serrlces.  even  If  he  resorted  to  lobbying 
practicea.  GllUam  t.  Brown,  43  Miss.  641; 
McMullen  t.  Hoffman.  171  U.  8.  639, 19  Sop. 
Ct  830,  43  L.  Ed.  1117. 

J.  A.  Clinton,  Brown  &  Martin,  and  Reed 
A  Brandon,  for  appellees. 

CALHOON,  J.  SecUon  3477,  Eev.  SL  TJ. 
a  [U.  S.  Comp.  St  1901,  p.  2320],  reads  as  fol- 
lows (the  italics  being  oars) :  "All  traMfera 
and  tuaignments  made  of  any  claim  npon 
the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute 
or  conditional,  and  tchatever  may  be  the 
CMuideraiion  therefor,  and  all  poicera  of  at- 
tomej/»,  orders  or  other  authorities  for  re- 
eetvtnff  pavment  of  any  such  claim,  or  of 
any  part  or  share  thereof,  shall  be  absolutely 
null  and  void,  unless  they  are  freely  made 
and  executed  in  the  presence  of  at  least  ttco 
attetting  witnet»e$,  after  the  allowance  of 
Bucb  claim,  the  ascertainment  of  the  amount 
doe,  and  the  issuanoe  of  a  warrant  for  the 
payment  thereof."  Mr.  Knut  petitioned  the 
chancery  court  to  cause  John  K.  Nutt,  the 
present  administrator  of  the  estate  of  Haller 
Nutt,  deceased,  to  pay  him  33^  per  cent  of 
f8P,^.83,  recently  received  by  this  adminis- 
trator from  the  United  States  government, 
as  bis  contingent  fee  for  services  as  attorney 
at  law  under  a  written  contract,  with  which 
be  Is  In  privity,  as  assignee  of  it,  made  be- 
tween one  Denver  and  JuUa  Nutt,  then  ex- 
ecutrix of  Haller  Nutt,  on  May  18,  1874.  In 
an  amended  petition  he  asks  that,  if  he  be 
not  entitled  under  the  contract,  he  be  al- 
lowed $30,000,  as  the  reasonable  value  of 
Ids  services.  It  is  not  to  be  disputed 
that,  If  Denver  could  have  recovered,  Knut 
can  recover,  this  being  the  only  contract. 
Mr.  Knut  exhibits  with  his  petition  two 
papers,  each  dated  May  18,  1874,  and  each 
signed  by  the  executrix.  One  puts  in  Den- 
ver's charge  the  claim  of  about  $1,000,000, 
and  says:  "To  prosecute  the  same  before  any 
of  the  courts  of  the  United  States,  and  upon 
appeal  to  the  Supreme  Court  of  the  United 
States,  or  before  any  of  the  Departments  of 
the  Government,. or  before  the  Congress  of 
the  United  States,  or  before  any  oQlcer,  or 
commission  or  convention  specially  author- 
ized to  take  cognizance  of  said  claim,  or 
through  amif  rfipIomaMo '  nsgotiatioiu  w  nwy 


le  deemed  by  him  for  the  intereata  of 

the  party  of  the  aacond  part"  (the  execiitrlx). 
(The  italics  are  ours.)  This  paper  then  pro- 
ceeds as  follows  (the  Italics  being  oura): 
'The  party  of  the  second  part  [tbe  executrix] 
.agrees  to  pay  the  party  of  the  first  part  a 
aum  equal  to  33%  pr.  ct  of  the  amount  which 
may  be  allowed  on  said  claim,  the  payment 
of  which  ia  hereby  made  a  Uen  upon  aaid 
daim  and  upon  any  draft,  money,  or  evi- 
dence of  Mebtedneu  vhitA  may  he  paid 
or  iaaved  thereon.*'  The  other  paper  signed 
by  the  executrix  on  the  same  day  (May  18, 
1874)  is  a  power  of  attorney,  irrevocable, 
and,  in  so  far  as  pertinent,  is  as  follows  (the 
Italics  being  ours):  "Fw  me  and  in  my  name, 
place  and  stead,  to  prosecute  a  certain 
claim."  etc.  t'before  any  of  tbe  courts  of 
the  United  States,  and  upon  appeal  to  the 
fiuioeme  Court  of  the  .  United  States,  or  be- 
fore any  department  of  the  Government  or 
before  the  Congress  of  tibe  United  States^ 
or  before  any  officer,  or  commission  or  con- 
vention specially  authorized  to  take  cogni- 
zance of  said  claim,  or  through  any  diplomat- 
io  negotiationa  and  to  collect  the  aame, 
*  *  *  and  to  receipt  and  aign  ail  vonehere 
and  bonds  of  indemnity  or  appeal,  and  to 
endorae  all  drafts  and  vouohera  in  my 
name"  etc.  This  latter  paper  is  attested  by 
two  witnesses,  but  tbe  execution  of  both 
was  about  25  years  before,  and  was  not  after, 
the  ascertainment  and  allowance  of  the 
claim,  and  issuance  of  the  warrant,  as  the 
statute  requires,  and  so  the  power  of  attor- 
ney is  void.  However.  It  does  not  appear 
that  it  was  ever  acted^on,  and  tbe  money  was 
collected  directly  by  the  administrator.  But 
because  the  power  of  attorney  was  void.  It 
does  not  therefore  follow  that  the  contitect 
in  tbe  first  paper  referred  to,  for  the  fee,  was 
also  void.  Tbe  two  are  separable,  and  tbe 
one  may  stand  while  tbe  other  falls. 

Tbe  first  question  for  consideration  la 
whether  the  contract  Is  void  on  its  face. 
Very  clearly,  It  Is  not,  unless  some  special 
significance  be  attached  to  the  words,  "or 
through  any  diplomatic  negotiations  as  may 
be  deemed  by  htm  best  for  the  interests  of 
the  party  of  the  second  part"  What  these^ 
words  mean,  no  one  connected  with  this  lit- 
igation as  counsel  seems  to  know.  Certainly 
this  court  does  not  know,  but  It  cannot  con- 
strue tbem  to  convey  an  illegal  meaning. 
They  may  mean  the  mere  diplomatic  tact  of 
courteous  manner  and  bearing  in  dealing  with 
objecttons  in  the  dispositions  of  Items  of  tbe 
claim,  which  would  be  the  lawyer's  duty. 
They  may  mean  divers  things,  proper  and  Im- 
proper, and  so  the  meaning  must  be  attached 
to  them,  on  their  face,  which  would  be  prop- 
er. "When  a  contract  is  capable  of  two  con- 
structions, the  one  making  It  valid,  and  the 
other  void,  It  Is  clear  law  the  first  ought  to 
be  adopted."  8  A.  &  E.  Enc.  Law  (1st  Ed.) 
p.  869,  note:  Clay  Allen,  63  Miss.  426; 
Metrill  V.  Melchlor.  80  Miss.  516;  Wilklns  T. 
Blley.  47  Ulaa.  tiZ.  This  qiiestlon  li  there- 
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fore  settled  on  general  common-law  xnlncl- 
ple^  and  by  the  express  adjudication  of  onr 
own  courts.  So  we  conclude,  on  tbe  foce  of 
tlie  contract  that  tlie  comrt  below  erred  In 
80  much  of  tiie  final  decree  as  pronounces  It 
void  as  **TlolatlTe  of  the  United  States  tta.tr 
nte  laws.*' 

The  validly  of  thla  contract  Is  In  no  way 
disturbed  by  the  case  of  Owem  t.  Wllkln- 
aon,  30  Wash.  Iaw  Bep.  p.  436.  This  case 
showed  an  agreement  that  the  counsel  should 
hare  an  "Interest  In  said  claim  equal  to  one- 
half  of  the  total  amount  received  at  the  date 
of  the  settlement  of  said  claim  the  ac- 
comitlng  officers  oC  the  l^eaaury,**  which  Is 
requested  "to  be  paid  to  my  sold  attorney.*' 
That  contract  was  the  asedgnment  of  an  In- 
terest In  the  claim.  In  direct  coutraTentloh 
of  the  statute.  In  the  case  now  before  us  the 
agreranent  is  to  pay  counsel  "a  sum  equal  to 
S3)i  pr.  ct  of  the  amount  which  may  be  al- 
lowed on  said  claim."  The  difference  be* 
tfrOen  "an  Interest  In**  and  a  snm  "equal  to** 
seems  a  thin  distinction  at  first  glance,  but, 
when  the  reason  tor  and  langn^e  of  the  stat- 
ute are  coniddered.  It  becomea  broad  and  ob- 
Tlons.  The  goTemment  bad  no  Intoit  to  In- 
terfere with  the  free  transfer  of  interests  In 
the  affairs  of  men,  except  in  cases  where  they 
interfered  with  the  convenient  dlspatdi  of 
its  own  business.  Ito  disbursing  officers  had 
been  harassed  by  countiess  notices  not  to 
pay,  and  great  numbers  of  vrrlte  of  injunc- 
tions agalust  paying,  claimants,  by  parties 
claiming  to  be  assignees  of  all  or  part  of  the 
money  in  the  Treasury  for  disbursement  on 
private  appropriations  by  Congress.  So  It 
fwbldfl  "all  transfers  and  assignments'*  of 
any  claim,  "or  any  part  or  share  thereof," 
OT  "Interest  therein,"  and  all  **power8  of  at- 
torney," etc.,  for  **racelTlng  payment,  unless 
made  after  the  issuance  of  the  mtrrant  for 
the  payment  thereof.**  It  detormtned  tiiat  It 
would  deal  wltii  the  original  claimant  only, 
and  have  easy  bookke^lng.  The  distinction 
Is  aptly  and  well  stated  In  the  opinion  In  the 
case  of  Owens  t.  Wilkinson,  above  referred 
to.  In  the  words,  on  itage  440,  as  follows:  "For 
the  distinction,  though  subtle.  Is  well  estab- 
lished—the one  conveying  an  Interest  In  the 
fund  to  be  recovered;  the  other  being  merriy 
a  personal  obligation,  tiie  extent  of  which  is 
to  be  measured  Iqr  fb»  amount  of  recovery.** 
Appellees  here  are  not  aided  by  Trlst  v.  Child, 
21  Wall.  441,  22  L.  Ed.  628.  There  the  attot^ 
ney  filed  his  complaint  in  equity  to  enjoin 
the  dalmant  from  withdrawing  his  part  of 
the  mmi^  from  fba  Treasury.  His  Wl  is 
based  on  a  contract  that  he  "should  rec^va 
26%  of  whatever  sum  Congress  might  allow"; 
and  the  attCKney  got  payment  suspended 
tbe  disbursing  officers  by  injunction,  and  the 
mon^  iras  In  tiie  Treasury  when  the  case 
was  decided  by  the  Supreme  Court  The 
court  held  that  the  agreement  carried  on  Its 
face  the  assignment  of  an  Interest  in  the 
fond,  in  glvhig  the  attorney  2Q  per  cent  of 


whatever  sum  Congress  mU;ht  allow,  and  this 
was  enough  to  decide  the  case  against  the 
attorn^.  But  the  court  furtha  found  that 
the  "contract,**  which  Is  not  set  out  in  the 
record,  "waa,  on  the  part  of  Child,  to  procure 
by  lobby  service;  if  possible,  the  passage  of  a 
bill  providing  for  the  payment  of  the  claim.*' 
In  another  part  of  the  f^inlon  It  said:  *Tbe 
agreement  In  the  present  case  was  tor  the 
sale  of  the  Influence  and  oerttons  of  the  lob- 
by agent  to  bring  about  the  passage  of  a  law 
for  the  payment  of  a  private  claim,  without 
reference  to  its  merits,  by  means  which,  if 
not  compt  were  illegitimate,"  etc.  In  er- 
ery  case  dted  hi  that  opinion  the  fact  waa 
that  the  original  contract  was  In  violation  oC 
the  statute.  The  opinion.  In  treating  of 
Child's  claim  of  a  lien,  though  none  was  pro- 
vided for  In  the  contract,  disposes  of  It  by 
very  property  holding  tbat  the  contract;  be- 
ing Illegal,  could  not  support  a  lien,  and  aays: 
<^he  bUl  proceeds  iipon  the  grounds  of  the 
validity  of  tiie  original  cimtract,  and  a  con- 
sequent lien  tai  fiivor  of  the  complainant  upon 
the  fund  appropriated.**  It  then  shows  the 
contract  invalid,  which,  of  course,  destroyed 
any  claim  of  lien  aa  attorney  In  carrying  It 
out,  and  then  decides  that  the  remedy,  if  any, 
was  not  In  equity  to  enforce  a  lien,  but  at 
law  for  breach  of  the  contract  Thera  is  no 
parallelism  betwera  that  case  and  this  at 
bar.  If  thero  vras,  we  should  fall  in.  in  the 
conclusions  we  arrive  at  In  this  opinion,  with 
tile  mass  of  later  decisions  of  the  United 
States  Supreme  Court  and  of  our  own. 

The  decree  of  the  court  below  in  the  case 
before  us  cannot  be  sustained  on  the  gronnd 
that  it  states  that  appellant  procured  person* 
al  solicitations  to  be  made  to'  memben  of 
Congress  In  behalf  of  the  claim.  Complatai- 
ant  testifies  that  be  did  not,  and  one  of  the 
defendants,  who  Is  interested,  swears  goM- 
ally  that  he  did.  The  complainant  having  ex- 
hibited a  valid  contract,  and  proved  Inti- 
mate services,  the  burden  of  proof  was  on 
defendants  to  Show  corruption.  But  aside 
from  tUs,  it  is  certain  that  Mr.  Calvin  Nvtt, 
the  only  witness  for  defendants,  gives  simply 
his  opinion  of  what  were  ImiHoper  personal 
BoUeltations,  and  In  m  instance  states  the 
facta  of  the  colloquium  in  any  interview  witii 
any  senator  or  representative  so  as  to  enable 
a  court  to  Judge  of  Ita  propriety.  But  sup- 
pose tiiere  were  Improprieties  of  this  natme 
committed  in  carrying  ont  the  valid  contract; 
Is  it  therefore  settled  that  complainant  is  1e 
have  none  of  the  frulta?  The  government; 
having  paid  the  money,  has  no  concern  In  It; 
and,  on  tiie  facta  here,  we  do  not  think  de> 
fondants  should  have  it  all,  tze&  from  tiie  ob> 
ligation  to  complainant  Our  own  court  is 
committed  to  this  doctrine.  Fewell  Surety 
Co.,  80  Miss.  m.  28  South.  755;  Howe  v. 
Jolly.  68  Miss.  324,  8  South.  613;  Gary  v. 
Jacobson,  65  Miss.  207,  SO  Am.  Bep.  614; 
Walker  t.  JefTrles.  46  Miss.  165;  Gilliam  v. 
Brown,  43  Miss.  609.  Be%  also,  Barry  v.  Ca- 
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pen,  151  Mass.  99,  23  M.  X.  785.  6  L.  B.  A. 
808^  which  last  case  seems  directly  in  point. 
Nearly  all,  It  not  all,  these  anthorltlea,  and 
many  others,  are  dted  in  tiie  brief  of  counsel 
for  appellant,  to  which  the  profession  is  re- 
ferred. 

BOTersed,  and  decree  here  that  S.  P.  Ennt 
is  entitled  to  his  prayer  for  83^  per  centum 
of  the  amount  collected  by  the  administrator 
(¥89.093.88),  In  full  fior  any  adTances  made 
him.  and  all  sttrices  rendered,  and  re- 
manded for  account  to  he  taken  accordingly, 
and  for  order  that  any  balance  of  this  per 
cent  onpald  be  paid  to  him  by  the  admlnls* 
trator.  Costs  of  both  courts  to  be  taxed  on 
appellees. 


(tt  Hlai.  sot) 

STATU  T.  BURKBTT  eC  at 

(Sopreme  Coart  of  MisaUdppi.   Jan.  25,  19M.) 

HIOHWATS— CONTRACT  FOR  WORKING— ADOP- 
TION OF  LOCAL  OPTION  LAW-^UDIGIAL  NO- 
TICB— INDlCTHtNT  FOR  FAILURO  TO  WORK— 
NSCBSSITY  OF  ALLEGATION. 

1.  Ad  indictment  for  failing  to  work  the  pab- 
Hc  roads  as  defendants  had  contracted  with  the 
board  of  aupervisors  to  do,  which  doea  not  aver 
that  the  general  law  for  worldng  public  roads 
by  contract  has  been  put  in  operation  in  the 
eooDty  by  vote,  la  demurrable. 

2.  The  conit  cannot  take  Jndidal  notice  that 
the  general  law  for  working  public  roads  by  con- 
tract has  been  put  In  operation  in  a  certain 
county  b;  rote. 

Appeal  tran  Circuit  Court,  Carroll  Coun- 
ty; W.  V.  Stevens,  Judge. 

G.  H.  Burkett  and  another  were  indicted 
for  fiiUure  to  work  the  public  roads,  and 
from  the  sustaining  of  a  demurrer  to  the  in- 
dictm^t  the  state  appeals.  Affirmed. 

Appellants  were  indicted  In  the  circuit 
court  of  Carroll  county  for  falling  to  work 
tbe  public  roads  In  districts  Nob.  2  and  8  of 
Carroll  county,  they  being  under  a  contract 
with  the  board  of  superrisors  to  work  same. 
The  Indictment  was  drawn  under  LawB  1900, 
p.  158,  c.  119.  The  indictment  does  not  aver 
that  tile  general  law  for  working  the  public 
roads  by  contract  was  put  in  operation  In 
Carroll  county  by  vote.  A  demurrer  was 
sustained  to  this  indictment  The  state  ap- 
peals. 

J.  N.  Flowerst  Asst  Atty.  Oen.,  for  the 
Stat&  Sonthworth,  Hugbston  ft  MCEacben, 
for  aiqpellees. 

CALHOON,  J.  On  tbe  aatborlty  of  the 
case  of  G]lm(nw  t.  State  (Miss.)  83  South. 
171,  and  its  citations,  the  demurrer  to  the 
Indictment  was  properly  sustained.  There  la 
DO  averment  that  the  general  law  for  work- 
ing the  public  roads  by  contract  was  pnt  In 
operation  in  Carroll  county  by  vot^  and 
courts  cannot  Judicially  know  that  It  was 
true. 

AfOrmed. 

f  1.  BM  BtMvum,  toL      CmL  Dig.  |  41. 
8SS0.- 


(n  Mist.  287) 
THOMPSON  T.  STATB. 

(Supreme  Court  M  MlsaisaippL  Jan.  2&,  1904.) 

CRIMINAL  LAW— PRESDHPTION  OF  INNOCENCB 
—INSTRUCTIONS. 

1.  Of  two  reasonable  faypotiieses  supported  by 
the  evidence  in  a  criminal  case,  It  is  the  jury's 
duty  to  adopt  the  hypothesis  of  innocenoe. 
though  that  of  guilt  Is  the  more  probable. 

2.  It  is  the  jury's  duty  in  a  cruninal  case  to 
reconcile  proven  facts  and  circumstances  with 
the  theory  of  innocence,  if  it  can  reasonably  be 
done. 

8.  A  refusal  to  instruct  that  it  is  a  jury's  du- 
ty to  adopt  a  reasonable  hypothesis  of  inno- 
cence, though  the  hypothesis  of  gnilt  ia  the  more 
probable,  and  to  reconcile  proven  facts  and  cir- 
cumstances with  the  theory  of  innocence,  if  it 
can  reasonably  be  done;  that  tbe  law  permiU  no 
preaumption  of  guilt;  and  that  a  reasonable 
doubt  can  arise  a  want  ot  evidence  as  well 
as  from  the  eTidence— Is.  in  the  absence  of 
eqaivalent  instructions,  prejodielal  acmr  reqnir- 
iug  reversal  of  conviction. 

Appeal  from  Circuit  Court  Winston  Coun- 
ty; a.  Q.  Hall,  Judge. 

Buster  Thompson  was  convlctod  (tf  mur^ 
der,  and  appeals.  Reversed. 

Appellant  aseigoB  as  error  the  refusal  of 
the  following  instnictiooB  by  the  trial  court: 

"The  court  instructs  the  jury  that  the  law 
starts  out  with  the  presumption  that  the  de- 
fendant is  entirely  Innocent  of  the  whole 
charge,  and  every  part  and  parcel  of  It  snd  it 
Is  the  duty  of  tbe  jury  to  give  the  defendant 
the  benefit  of  this  right  guarantied  to  blm 
by  the  laws  of  the  land.  They  should  rec- 
oncile the  evidence  to  accord  with  the  the- 
ory of  his  innocence  if  they  can;  and.  If  they 
cannot  they  must  acquit  unless  guilt  be 
provra  by  the  evidence  to  a  moral  certainty, 
which  means  beyond  all  reasonable  doubt 
arising  out  of  the  evidence  or  the  want  of 
evidence," 

"(8)  The  court  instructs  the  jury  that  the 
presumption  of  Innocence  doea  not  allow  the 
presumption  of  guilt  Therefore  each  fact 
essential  to  the  concluBion  of  guilt  must  be 
established  beyond  a  reasonable  doubt" 

"Tbe  court  Instructs  the  jury  tliat  If  there 
is  any  fact  or  circumstance  proven  by  the 
evidence  in  this  case  upon  which  the  Jury 
can  place  a  reasonable  construction  favor- 
able either  to  the  state  or  the  defendant  it 
is  the  duty  of  the  jnry  to  accept  that  con- 
struction favorable  to  the  defendant  al- 
though the  one  favorable  to  the  state  is  more 
reasonable." 

"(10)  The  court  Instructs  the  jury  that  if 
there  are  two  reasonable  theories  arising  out 
of  the  evidence  in  this  case,  one  favorable 
to  tbe  state  and  the  other  favorable  to  the 
defendant  It  is  tbe  duty  of  the  Jury  to  ac- 
cept the  one  favorable  to  the  defendant  sl- 
though  the  one  favorable  to  the  state  is  the 
more  reasonable,  and  supported  1^  the  strong- 
er evidence." 

Jimei  ft  Hugliston  and  L.  H.  H(«)kins,  for 
appellant  J.  N.  rtowen,  Aasu  Atty.  Qvl, 
tor  tbe  8tat«; 
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TRJJIS,  J.  It  has  alwayi  been,  to  now, 
and  we  trust  ev«:  BhaU  be,  the  law  In  crimi- 
nal cases  that,  where  there  are  two  reason- 
able hTpotheses  arising  oat  of  and  support- 
ed by  the  evidence,  it  Is  the  duty  <tf  the  jury 
to  adopt  the  hypothesis  consistent  with  in- 
iLocence,  even  though  the  hypothesis  of  guilt 
be  the  more  probable.  It  Is  likewise  the  law 
that  it  Is  the  duty  of  the  Jory  to  reconcile  the 
proven  facts  and  circnmstances  with  the  the- 
ory of  innocence,  if  such  can  reasonably  t>e 
done.  It  is  also  true  that  there  Is  no  pre- 
sumption of  spoilt  permitted  by  the  law,  and 
that  a  reasonable  doubt  can  arise  from  a 
want  of  evidence  as  well  as  from  the  evi- 
dence Itself.  The  Instructions  asked  by  the 
defendant  and  refused  by  the  court  stated 
these  proposiUons  of  law  with  substantial 
accuracy,  and,  as  no  instructions  were  grant- 
ed him  annoandng  these  principles,  we  can- 
not safely  affirm  that  no  harm  was  done  the 
cause  of  the  defendant  and  this  Judgment 
must  be  reversed.  Hale  T.  SUt%  72  Miss. 
140, 16  South.  887;  Owens  t.  States  80  Hiss. 
490,  82  South.  152. 

TVe  again  urge  upon  trial  courts  that  they 
should  not  ex[>er]ment  as  to  how  few  instruc- 
tions they  can  grant  defendant  and  still  be 
sustained,  but  should  see  that  every  right 
which  be  Is  guarantied  under  the  law  is  lit>- 
eralty  granted  to  the  defendant,  and  leave 
the  final  decision  upon  the  facts  to  the  fair- 
ness and  common  sense  of  the  Juries.  If 
this  course  is  adopted  an  equal  number  of 
convlctionB  will  be  had,  more  Judgments  will 
be  afllrmed,  the  Interest  of  the  state  be 
better  served,  and  the  expenses  <A  the  courts 
considerably  dloiinlsbed. 

Beversed  and  remanded. 


SniiLBR  V.  STATB. 
USapnmt  Oonrt  of  Mlsslsrippi.  Jan,  11,  1904.) 

CHIMIN  AL     LAW  —  EVIDBNCB  —  REASONABLB 
DOUBT— DEFINITION— CREDIBIUTT 

OP  WITNESSES. 

1.  That  defendant  iu  a  criminal  prosecution 
must  be  shown  to  be  gailty  beyond  a  reaeonable 
doubt  does  not  mean  that  the  jury  must  know 
tiiat  defendant  Is  guilt?,  but  if,  after  a  full 
and  fair  comparison  of  all  the  evidence,  the 
Jurr  coDBcIentiously  believe,  beyond  a  reasooa- 
blt  doubt,  that  he  is  gnilty,  they  shoold  so  find. 

2.  The  Jury,  la  a  criminal  prosecution,  are 
the  sole  and  ezdusive  judges  of  the  weight  of 
eridence  and  the  credibility  of  the  witnesses. 

8.  In  determining  the  weight  to  be  given  to 
the  testimony  of  each  witness,  the  jury  mar  take 
into  consideration  the  reasonableness  of  the  tes- 
timony, and,  if  they  believe  that  any  witness 
has  willfully  sworn  falsely  to  any  material  mat- 
tw,  tiiey  may  disregard  the  whole  testimony  of 
such  witness  or  witnesses,  if  they  believe  It  un- 
true. 

Appeal  from  Clrcait  Court,  Ijafayette  Comk- 
ty;  P.  H.  Iiowrey,  Judge. 

"Not  to  be  officially  r^orted." 

James  Bllller  was  convicted  of  assault  and 
battery  with  Intent  to  murder,  and  appeals. 
Afflrmed. 

^^<^t  Hn  OvlBliiai  iMW,  VSL  U,  Cant  XMc  H  UU, 


The  principal  error  assIgnM  la  tb»  string 

for  the  state  of  Instructions  numbered  2  and 
8,  which  are  as  follows: 

"(2)  The  court  Instructs  the  jury  tiut  while 
it  Is  true  that  It  devolves  upon  the  state  to 
show  the  defendant  guilty  to  your  satisfac- 
tion beyond  a  reasonable  doubt,  that  this 
does  not  mean  that  you  must  know  that  the 
defendant  is  guilty,  but  if,  after  a  full  and 
fair  comparison  of  all  the  evidence  In  the 
case,  if  you  conscientiously  believe  beycmd  a 
reasonable  doubt  that  he  la  gollfy,  then  jm 
should  so  find. 

"(S)  Tbe  court  instructs  the  Jnry  for  the 
state  that  they  are  the  sole  and  exclusive 
Judges  of  the  weight  of  tbe  evidence  and  the 
credibility  of  the  witnesses,  and.  in  deter- 
mining the  weight  to  be  given  to  the  testi- 
mony of  each  witness,  yon  may  take  into 
consideration  the  reasonableness  or  the  nn< 
reasonableness  of  the  testimony;  aod,  If  yon 
believe  from  the  evidence  that  any  witness 
has  willfully  sworn  falsely  to  any  material 
matter  in  this  case,  then  the  Jury  may  dis- 
regard the  whole  testimony  of  such  witness 
or  witnesses,  if  you  believe  It  untrue.** 

Defendant's  motion  for  a  new  trial  was 
overruled,  and  be  appeals. 

W.  V.  Sullvan,  for  appellant  1.  N.  Flow 
era,  Asst  Atty.  Oen..  for  the  State. 

WHZmSLD,  O.  3.  Affirmed.  See  Miaa- 
mond  V.  State.  74  Miss.  p.  214,  21  South.  14&. 


(83  mm.  40 


LAMB  T.  ROWAN. 


(Supreme  Court  of  MississlpiM.   Jaa.  18;  1901) 

PARTNERSHIP  —  LANDS  AS  ASSETS  —  PRITATB 
PROPERTY  OP  PARTNBR-SUPFI- 
CIENOT  OF  EVIDBMCB. 

1.  Where  the  evidence^  In  a  suit  for  s  put- 
nership  accounting,  as  to  whether  the  timber  oa 
certain  lauds  is  a  partnership  as^et  or  jirivate 
property  of  a  partner,  is  conflicting,  the  fact 
that,  though  the  partnership  purchased  rcaltr> 
taking  title  Id  the  partners,  yet  both  partners  pur* 
chased  lands  each  for  himself,  paying  for  them 
with  private  fnnds,  and  that  toe  timber  In  qae» 
tion  was  on  lauds  so  porchaaed  by  one  partner, 
who  took  title  thereto  in  his  own  namsb  is  oob> 
trolU&g  as  to  Its  private  character. 

On  motion  for  correction  of  decree.  Ifo* 

tton  ovmuled. 
For  former  opinion,  see  35  South.  427. 

Green  &  Green  and  Edward  Mayea.  for  a|^ 
pellant  B.  N.  Miller,  for  appellee. 

PER  CURIAM.  The  motion  of  tbe  appel- 
lant to  correct  the  decree  which  has  been 
entered  in  this  court  by  inserting  in  the  de- 
cree for  sale  the  timber  on  what  are  known 
as  the  "Griffin  Lands"  has  been  carefnily 
considered.  The  question  presented  la 
whether  the  timber  on  these  lands,  described 
in  the  motion,  are  i>artnersblp  property  or 
the  private  property  of  B.  A.  Rowan.  We 
have  examined  the  proof  on  the  question, 
and  find  that  the  evidence  Is  conflicting  oa 
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this  Israe;  but  the  title  was  taken  In  the 
name  of  Bowan,  and  he  testified  tlutt  the 
land  and  timber  were  bought  by  him,  and 
were  paid  for  with  his  private  funds.  In 
Tiew  of  the  fact  that  the  firm  bought  a  targe 
quantity  of  laud  as  partnership  property, 
taking  the  title  in  the  partners,  and  that 
lAmb  purchased  property  during  the  partner- 
ship for  himself.  payUig  for  It  with  hia  own 
funds,  and  that  Rowan  did  the  same  for  him- 
self, the  consideration  that  the  title  to  the 
Orlffln  lands  was  taken  In  Rowan,  together 
with  the  manner  In  which  the  partners  made 
their  land  purchases,  as  stated,  should  be 
controlling  In  Tlew  of  the  conflict  in  the  testl* 
mony  as  to  the  funds  supplied  In  the  pm> 
^ase  of  the  timber  In  contronnv* 
The  motion  Is  overruled. 


OIIIIM.  flf) 


KINO  V.  STATB. 


(Supreme  Coyrt  of  MlsslsslppL  Jan.  26,  1904.) 
TBHUB  IN  CRIMINAL  CAflBSVTAKINO  KMPLOT- 

UBNT  wrmooT  oiviNa  Ncmoa  or 

BXISTIHa  CONTRACT. 
1.  Under  Acts  1900.  p.  140,  c.  101,  declaring 
gnilty  of  a  misdemeanor  a  laborer  woo,  faaTing 
made  a  written  contract  of  serrics  for  a  certain 
time,  leaves  bis  employer,  before  expiration  of 
his  contract,  without  hia  employers  consent, 
and  makes  a  second  contract  without  giving  no- 
tice of  the  first  to  the  second  employer,  the  of- 
fense fa  committed  at  the  place  of  the  second 
hiring,  not  of  the  first 

Appeal  from  Circuit  Court.  Copiah  Coun- 
ty; Robt  Powell,  Judge. 

Abe  King  appeals  from  a  conviction.  Be- 
Tersed. 

Appellant  was  under  written  contract  with 
bis  employer  in  Copiah  county,  and  without 
his  consent  hired  to  another  person  In  Clat- 
home  county,  without  advising  him  of  the 
prior  contract  with  the  man  in  Cbplah  coun- 
ty. An  affidavit  was  made  against  him  be* 
tore  a  Justice  of  the  peace  In  Copiah  county, 
charging  him  with  having  violated  chapter 
101  of  the  Sheet  Acts  of  lUOO.  He  was  con- 
victed, and  appealed  to  the  circuit  court  of 
Mid  oountsr,  where  be  was  again  conTlcted. 
and  he  appeals. 

Hugh  B.  MUter,  fdr  anieUant  7.  K.  Flow- 
«n»  Aatt  Atty.  Gen.,  for  tb»  Stata 

OAIiBOON,  J.  Chapter  101,  p.  140,  Acta 
1900^  la  as  ftAlowa:  "That  any  laborer,  x«nt-. 
V  or  ahaza-cn^per  who  baa  contracted  with 
another  person  for  a  qieclfled  time  ia  wrlt^ 
Ini^  not  axceedlQg  one  year,  who  shall  leave 
Ida  enqtloyer  or  tbe  leased  premises  befwe 
the  expiration  of  hia  cuitract  without  the 
eonaent  of  fbe  empl<^er  or  landlord,  and 
makes  a  secmid  ccotract  witbont  giving  no- 
tice of  the  first  to  said  second  party,  shall 
be  guUty  of  misdemeanor,  and  on  conviction 
■hall  be  fined  not  exceeding  fifty  dollars." 
Under  this  statute  it  is  not  enough,  to  con- 
stitute an  off^ue,  that  one  should  leave  bla 
amidoyMr  witbont  consml;  bat  bs  moat  also 


make  a  second  contract  without  givmg  to  the 
second  employer  notice  of  the  first  oontract. 
It  Is  not  shown  by  the  evidence  that  Abtf  King 
failed  to  notify  Howard,  his  second  employ* 
er,  of  his  previous  contract  with  Nelson. 
Peonage  Cases  (D.  0.)  123  Fed.  684  et  seq. 
This  statute  does  not  make  it  criminal  to 
quit  an  employment,  but  does  make  it  such 
to  hire  to  one,  while  under  written  contract 
with  another,  without  notice  to  the  one  of 
the  prevlona  contract.  It  is  the  hiring  with- 
out notice  which  makes  the  offense.  The 
previous  written  contract  is  no  part  of  the 
offense.  It  is  simply  a  condition  necessary 
to  make  the  second  hiring  an  offense.  There- 
fore in  this  case  the  second  hiring,  if  with* 
out  notice  to  Howard,  being  in  Clalbome 
county,  that  county  was  tbe  county  of  iffop- 
er  venue. 
Reversed  and  remanded. 


(US  AlL  S37] 

E.  E.  8HAFEB  A  GO.  v.  HAUSUAN. 
(Supreme  Court  of  Alabama.   Dec.  18,  1903.) 

OnOS&-CONDI'nONAl.  ACCaPTANCB-BVIDBNCa 
— ADUISSIBIUTY. 

1.  Where  a  cause  is  tried  by  the  court  with- 
out a  Jnry,  and  the  bill  of  exceptions  does  not 
purport  to  set  out  all  of  the  evidence,  the  Bo* 
preme  Oonrt  will  sostala  the  Jndgment  of  tbe 
trial  court  on  ^e  facts. 

2.  In  an  action  on  an  order  ft  appeared  tiiat 
plaintiff  bad  received  It  from  tbe  orlKloal  con- 
tractor, who  was  building  houses  for  defendant, 
and  the  defendant  had  accepted  it  to  be  paid  out 
of  the  fifth  estimate.  Before  the  fifth  estimate 
was  rendered,  the  contractor  repudiated  tbe  con- 
tract, and  the  plaintiff  completed  the  work  on 
an  agreement  with  defendant,  without  further 
estimates  being  rendered.  The  defendant  claim- 
ed that  plaintiff  had  agreed  to  complete  the  con- 
tract for  the  original  contractor,  and  accept  a 
prorate  of  what  should  be  left  after  the  house 
was  completed'  Defendant's  witness  was  ask- 
ed whether  it  was  not  the  agreement  that  de- 
fendant would  accept  a  prorate  of  what  should 
be  left  after  the  houses  were  completed.  Heldt 
that  the  Question  was  proper  as  calling  for  the 
statement  of  a  collective  fact. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Say  re.  Judge. 

Action  by  B.  B.  Shafer,  doing  business  as 
E.  B.  Shafer  &  Co.,  against  D.  S.  Hausman. 
Prom  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

The  compIaliU  contained  tbe  comnum 
coonts,  and  also  a  special  etnmt  daliolni  the 
sum  of  9200  due  upon  an  agreement  In  writ- 
ing, which,  as  stated  In  the  o^nlon,  was  an 
order  trom  8.  L.  Smith  to  tbm  defendant  to 
pay  tbe  plaintiff  9200  tor  brlckwwk  on  da- 
tendanf  B  bouaea,  and  which  waa  indorsed  aa 
accepted  by  tbe  defradanL  Tbe  caoae  waa 
tried  upon  tbe  plea  of  the  general  issue.  The 
stvidence  sbowed  that  S.  L.  Smith  was  the 
original  ccmtractor  with  tiie  defendant  for 
tbe  constmctlon  of  some  bouses,  and  that 
tbe  plaintiff,  B.  R  Shafw  &  Oo.,  were  sub* 
eontractmrs  for  said  Smith.  That  In  tbe  con- 
tract with  Smith  It  was  stipulated  that  the 
amount  agreed  to  be  paid  him  waa  to  bo  paid 
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in  Installments,  upon  estimates  famished  by 
the  architects.  That,  a  few  days  after  the 
fourth  estimate  had  been  made,  the  defend- 
ant was  handed  the  following  order:  "Mr. 
Hansman.  Pay  Mess.  E.  B.  Shaffer  &  Co. 
1200.00  for  brick  work  on  your  houses  on 
Montgomery  St  and  charge  the  same  to  fifth 
estimate  and  oblige,  [Signed]  S.  L.  Smith. 
August  3d,  1901."  Upon  this  order  there  was 
tbe  following  Indorsement:  "This  amount 
will  be  retained  out  of  tbe  fifth  estimate 
when  it  is  due,  and  it  is  accepted  on  that 
condition.  [Signed]  D.  S.  Hausman.  Aug, 
3d,  1901."  The  evidence  further  tended  to 
show  that  a  few  days  after  tills  order  was 
given  to  B.  E.  Shafor  &  Co.,  and  presented 
to  the  defendant,  Kausman,  the  contractor, 
Smith,  notified  the  defendant  and  the  archi- 
tect Uiat  he  would  not  be  able  to  finish  the 
work  according  to  the  contract,  and  would 
have  to  give  up  the  work;  that  thereafter 
there  was  a  meeting  of  the  creditors  of  S.  L. 
Smith  in  defendant's  office,  at  which  the  de- 
fendant, tbe  architect,  and  S.  L.  Smith  were 
present:  that  the  manager  of  B.  E.  Shafer 
&  Co.  was  also  present;  that  at  this  meeting 
Hausman  stated  that  Smith  had  decided  to 
give  up  the  work,  and  that  therefore  he  would 
c<Hnplete  the  buildings  under  his  own  d!rec> 
tlon,  employing  the  labor  and  buying  the 
material  himself,  and  that  no  more  estimates 
were  to  be  furnished  by  tbe  architect;  and 
that,  it  there  was  any  snrplns  remaining 
after  the  completion  of  the  buildings,  he 
wotOd  prorate  the  amount  among  the  credit- 
on  of  said  Smith;  that  thereupon  tlie  houses 
were  completed  in  acccffdance  with  this  ar* 
rangemeot  and  as  a  matter  of  fact  no  fifth 
estimate  or  any  other  estimate  was  furnish- 
ed to  Hausman,  and  that  it  took  more  tlian 
the  balance  duo  at  the  time  of  the  creditors' 
meeting  to  complete  tbe  said  building,  and 
that  therefore  there  was  no  snrplus  left  In 
rebuttal  the  plaintiff  Introduced  witnesses 
who  testified  that  they  were  present  at  the 
meeting  of  the  creditors  of  Smith  in  Haus- 
man's  office,  and  that  at  this  meeting  the 
plaintiff  declined  to  prorate  ^th  the  other 
creditors  of  Smith,  saying  that  he  would 
lose  all  rather  than  prorate.  During  the  ex- 
amination of  Ausfeld,  who  was  the  architect 
for  said  buildings,  be  was  asked  by  the  de< 
fendant  the  following  question:  "Was  it  not 
the  agreement  between  plaintiff  and  the  de- 
fendant, at  Hangman's  office,  that  he  would 
accept  a  prorate  at  what  should  be  left  after 
the  houses  were  completed?"  The  plaintiff 
objected  to  this  question,  upon  the  ground 
that  it  called  for  illegal,  Irrelevant  and  In- 
competent evidence,  and  upon  the  further 
ground  that  it  called  for  the  conclusions  of 
the  witness.  The  court  overruled  the  objec- 
tion, and  the  plaintiff  duly  excepted.  The 
witness  answered  that  this  was  the  agree- 
ment Thereupon  the  plaintiff  moved  to  ex- 
clude this  answer  of  the  witness,  upon  the 
same  grounds  upon  which  the  objection  to 
the  question  was  based.  Tbe  court  overral- 


ed  tbe  objection,  and  tbe  defendant  duly  ex- 
cepted. The  cause  was  tried  by  the  court 
without  the  Intervention  of  a  Jury,  and  upon 
the  bearing  of  all  tbe  evidence  the  court  ren- 
dered Judgment  for  the  defendant  To  the 
rendition  of  Uils  judgment  the  plaintiff  duly 
excepted. 

Qraham  &  Btelner,  for  appellant  D.  8. 
Etausman  and  O.  P.  MclDtyre^  for  appellee. 

DOWDELL,  3.  This  cause  was  tried  by 
the  city  court  without  a  Jury.  There  are 
four  assignments  of  error.  The  first  two  re- 
late to  the  Judgment  rendered,  and  the  other 
two  to  the  ruling  of  the  court  on  the  admis- 
sion of  evidence. 

Only  two  questions  are  presented.  Tbe 
bill  of  exceptions  does  not  purport  to  set  out 
ail  of  the  evidence.  "When  on  appeal  the 
bill  of  exceptions  falls  to  recite  that  It  con- 
tains all  the  evidence,  this  court  will  pre- 
sume any  state  of  evidence  which  would 
sustain  the  giving  or  refusal  of  an  Instruc- 
tion to  the  Jury  by  the  trial  court"  Postal 
Tel.  Co.  Uulsey,  116  Ala.  193,  22  South. 
8S4;  Sanders  v.  Steen,  128  Ala.  633,  29  South. 
686;  Randall  v.  Wadsworth,  130  Ala.  633.  31 
South.  555.  For  the  same  reasons  this  court 
vrill  sustain  the  Judgment  of  the  trial  court 
on  the  facts,  where  the  cause  is  tried  with- 
out a  Jury.  Moreover,  there  was  evidence 
tending  to  show  that  the  order  sued  on  was 
accepted  conditionally,  and  that  the  condi- 
tions never  happened,  and  without  any  fault 
on  the  part  of  tbe  defendant  This  court  has 
repeatedly  held  that  a  Judgment  will  not  be 
reversed  unless  plainly  erroneous,  on  trials 
like  this,  and,  ^en  if  tbe  bill  of  exceptions 
here  bad  purported  to  contain  all  tbe  evi- 
dence, on  this  state  of  the  proof  It  could  not 
be  said  that  the  Judgment  was  plainly  erro- 
neous. Ward  V.  Shirley,  131  Ala.  568,  32 
South.  489;  Handall  v.  Wadsworth,  supra; 
L.  &  N.  R.  R.  Co.  V.  Solomon,  127  Ala.  189, 
30  South.  491. 

The  plaintiff  objected  to  the  following  ques- 
tion asked  tbe  witness  Ausfeld:  "Was  it 
not  the  agreement  between  plaintiff  and  de- 
fendant at  Hausman's  office,  that  be  would 
accept  a  prwate  of  what  should  be  left  after 
the  houses  were  completed?"  and  moved  to 
rule  out  the  answer  of  the  witness.  Tbe  ac- 
tion of  the  court  In  overruling  the  objectiui 
and  permitting  the  evidence  constitutes  tbe 
ground  of  the  last  two  assignments  of  error. 
Evidence,  without  objection,  was  introduced, 
both  by  plaintiff  and  defendant,  as  to  what 
transpired  at  Hausman's  office  In  r^ard  to 
the  matter  of  a  prorate.  The  evidence  was 
relevant  as  bearing  upon  the  question  of  tbe 
fulfillment  of  the  conditions  of  acceptance  of 
the  order  sued  on.  The  question  was  not 
objectionable  as  calling  for  a  conclusion  of 
the  witness.  That  Which  was  called  for  ws« 
only  tbe  statement  of  a  collective  fact,  and 
tbe  following  cases  seem  condusive  of  this 
proposlUon:    Hood  T.  Dlsston  ft  Sons,  90 


Digitized  by 


Google 


Ala.) 


ALABAMA  LUMBER  CO.  t.  SMITH. 


693 


Ala.  S78,  7  South.  782;  Woodstock  Iron  Co. 

Boberts,  87  Ala.  436,  6  SoutlL  319;  Wood- 
stock mm  Go.  T.  Beed  ft  Fartiow.  84  Ala. 
483.  4  South.  369;  Saltmatsh  t.  Bower  ft 
Oo.,  34  Ala.  618;  Aadenon  t.  Snow  ft  Oo.* 
9  Ala.  247;  Griffin  t.  IsbeU,  17  Ala.  184. 

We  find  no  reTorsible  emr  in  the  recordt 
and  the  judgment  will  be  affirmed.  Af- 
firmed. 


(UB  A!«.  rm   

AT^ABAMA  LUMBBB  00.  T.  SMITH  et  iL 
(Supreme  Court  of  Alabama.   Dec  18,  1903.) 

BCBCHANIC8*  UBNS-AU«ANOB  DVB  VBXOi  OWN- 
ER TO  CONTRACTOR— PLKAS. 

1.  Pleas  in  an  action  to  enforce  a  material- 
man's  lien,  alleging  generally  that  at  the  time 
of  the  service  of  the  notice  of  plaintlfTa  claim 
of  lien  defendant,  the  owner,  aid  not  owe,  or 
was  not  indebted  to,  the  contractor,  and  that 
there  was  uo  unp4id  balance  due  from  defend- 
ant to  the  cootractor,  sufficiently  show  that 
there  waa  not  an  unpaid  balance  dne  the  con- 
tractor br  the  owner  when  notice  was  given  lier 
4tf  the  claim  of  lien. 

Appeal  from  Montgnnery  Oonnty  Gonrt; 
A.  D.  Sayre,  Jadge. 

Action  by  the  Alabama  Lumber  Company 
against  H.  a  Smith  and  anothw.  From  an 
adverse  judgment,  plaintiff  appeals.  A£- 
Itxmed. 

This  salt  was  brought  to  enforce  a  ma- 
terialman's lien  upon  two  certain  houses  and 
lots  tor  materials  famished  to  be  used  in 
the  constnuition  of  such  buildings.  The 
complaint  as  originally  filed  oontained  three 
counts.  Demorrerg  wen  sustained  to  the 
complain^  and  the  plaintiff  amended  said 
complaint  by  striking  out  the  second  and 
third  counts,  and  the  cause  was  tried  upon 
the  first  count  of  the  complaint  as  amended. 
It  was  averred  that  the  Alabama  ft  Georgia 
Lumber  Company  ^ve  to  the  defendant  Mrs. 
lacques  Loeb  notice  In  wrltliq;  on  August  8, 
1901,  that  it  claimed  a  lien  on  the  lots  do- 
scribed  and  the  two  houses  and  Improrements 
thereof  for  the  payment  of  Its  claim  against 
the  defendant  Smith,  and  that  at  the  time  of 
giving  said  notice  to  the  defendant  Mrs.  Iioeb 
there  was  an  unpaid  balance  In  her  hand  on 
account  of  the  contract  with  the  defendant 
Smith.  The  defendant  Mrs.  Jacques  Loeb 
pleaded  the  general  Issue  and  the  following 
special  pleas:  "(2)  That  by  the  terms  of  the 
contract  under  which  the  buildings  mention- 
ed In  the  complaint  were  to  be  constructed 
by  the  said  Smith  the  said  Smith  was  to  fur- 
nish material  and  complete  the  bnildlnga  at 
his  own  expense  for  the  snm  o^  to  wit;  fifty- 
nine  bundled  and  fifty-five  dcdiars,  by  a  speci- 
fied time,  to  wit,  Septnnber  1,  1901,  and  In 
nld  contract  it  was  provided  that,  should 
the  said  contractor  at  any  time  during  the 
pTOf^ess  of  the  work  thereon  refuse  to  sup- 
ply a  sufficiency  of  workmen  or  material,  or 
cause  a  delay  or  suspension  of  the  woife  tat 
fire  days,  or  fall  or  refuse  to  comply  with  any 
of  the  articles  or  provisions  of  the  said  con- 


tract; then  In  either  event  the  doCendant 
should  have  the  right  and  power  to  enter  up- 
on and  take  possession  of  the  said  premises^ 
and  provide  materials  and  workmen  sttffi- 
dfflit  to  finish  the  work,  and  the  exj?etme  of 
finishing  said  work  should  be  deducted  from 
the  amount  of  the  contract  price,  etc.;  and 
this  defendant  avers  that  at  the  time  of  the 
service  upon  her  of  the  notice  In  said  com* 
plaint  mentioned  the  said  conttactor,  Smith, 
had  broken  his  said  contract,  and  had  aban- 
doned and  ceased  work  on  the  said  buildings 
foe  more  than  five  days,  and  said  buildings 
had  not  then  been  finished;  and  the  defend- 
ant; etta  such  failure  fbr  the  period  afore- 
said, took  charge  and  control  of  the  work  and 
hulldtegs  aforesaid,  and  completed  the  same, 
and  the  necessary  fair  and  reasonable  costs 
of  completing  the  said  buildings  under  the 
torms  of  said  contract  were  largely  in  excess 
of  the  amount  agreed  to  be  paid  to  the  said 
Smith  as  aforesaid,  and  this  defendant  paid 
the  said  costs  for  the  completion  of  said 
buildings.  This  defendant  says  that  she  did 
not  owe  the  said  H.  G.  Smith  anything  at 
the  time  of  the  service  ot  said  notice  under 
the  said  contract,  and  that  she  Is  not  liable 
to  said  plalntlfEs,  and  the  plaintiffs  have  no 
lien  upon  the  property  mentioned  In  the  com- 
plaint (?)  That  at  the  time  of  the  service 
of  the  nottce  set  forth  in  the  complaint  this 
defoliant  was  not  Indebted  to  H.  C.  Smith, 
the  contractor  named  therein,  in  any  sum 
whatsoever.  (4)  That  at  the  time  of  the 
service  of  the  notice  set  fortii  in  the  com- 
plaint tiiere  was  no  unpaid  balance  due  by 
this  defendant  to  said  contractw,  H.  O. 
Smith,  nndw  said  contract  mentioned."  Tbe 
plaintiff  demurred  to  the  special  pleas,  %  8, 
and  4  s^^aratoly.  The  one  ground  oC  demur- 
rer to  these  special  pleas  is  copied  in  the 
opinion.  The  court  overruled  the  demurrer  to 
the  special  pleas,  and  upon  the  hearing  of  all 
the  evidence  rendered  Judgment  in  favor  of 
the  plaintiff  against  the  defendant  Smith,  and 
also  rendered  Judgment  in  favor  of  the  de- 
fendant Mrs.  Jacques  Loeb. 

Fred  S.  Ball,  for  appellant  Lomax,  Grum 
ft  Weil,  for  appelle& 

DOWDBLI^  J.  The  only  assignment  of 
error  Insisted  on  the  action  of  the  conrt 
below  In  overruling  the  plaintiff's  demurrer 
to  the  defendant's  pleas  numbered  2,  3.  and 
4.  The  ground  of  demurrer  to  each  one  of 
said  pleas  is:  "It  {the  plea]  fails  to  show  that 
there  was  not  an  unpaid  balance  due  the  con- 
tractor, H.  C.  Smith,  by  the  owner  of  the 
property  on  which  the  lien  Is  sought  to  wit 
Mrs.  Jacques  Loeb^  when  notice  was  gltten 
her  of  plaintilTa  claim  of  the  lien  as  set  forth 
In  the  complaint  as  amended."  A  material- 
man, under  the  provisions  of  section  2728  of 
the  Code  of  1896,  Is  given  a  lien  on  such  un- 
paid balance  as  may  be  du^  or  that  may  be- 
come due  under  an  existing  ccmtract  by  the 
owna  or  proprietor  to  tiie  c<mtractor  at  the 
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time  of  tlie  service  of  notice  of  the  pr<^osed 
Hen;  and  la  an  action  to  enforce  Buch  Hen 
It  iB  essential  for  tbe  plaintiff  to  allege  In 
bis  complaint  that  an  unpaid  balance  was 
due  from  the  owner  to  the  contractor  at  the 
time  of  the  service  of  notice.  This  the  com* 
plaint  In  this  cause  did  allege.  And  the  de- 
fendant's plea  No.  1— the  general  Issue— put 
In  Issue  this  allegation.  Pleas  3  and  4  fnlly 
deny  tbe  allegation  in  tbe  complaint  of  the 
existence  of  tbe  unpaid  balance  due  from  the 
owner  to  tbe  contractor  at  the  time  of  tbe 
service  of  notice.  It  is  difficult  to  see  how 
this  allegation  of  the  complaint  could  be  any 
more  fully  denied.  The  facts  alleged  In  the 
second  plea  show  that  at  the  time  notice  was 
served  on  tbe  owner  or  proprietor,  Mrs.  Loeb, 
of  the  lien  claimed  by  tbe  plalntUF,  the  con- 
tractor, Smith,  had  abandoned  the  wort  oa 
the  buildings,  and  under  tbe  provisions  in 
tbe  contract  Mrs.  Loeb  took  possession  of  the 
buildings  and  completed  them  at  an  expense 
In  excess  of  tbe  amount  agreed  to  be  paid  to 
Smith,  the  contractor.  This  plea  further  in 
terms  denies  that  tbe  defendant  owed  the 
contractor,  Smith,  anything  under  said  con- 
tract at  the  time  of  tbe  service  of  notice  of 
plaintiff's  claim. 

We  think  it  plain  that  the  objection  to  the 
pleas  raised  by  the  demurrer  Is  groundless. 
Neither  of  the  pleas  demurred  to  can  he  said 
to  be  defective  In  the  respect  alleged  in  the 
demurrer.  The  court  committed  no  error  In 
overruling  the  demurrer,  and  the  judgment 
appealed  from  must  therefore  be  affirmed. 

Affirmed, 


038  Ala.  esO) 

SULLIVAN  T.  LOUISVILLE  &  N,  R.  CO. 
(Sapreme  Coort  of  Alabama.   Dec.  17,  1903.) 

OONTBACTS-CONSTRUCrnON— VM  OF  TBBHft- 
INTENT— PARTIS— ACTIONS— REAI. 
PASTT  m  INTBREST. 

1.  Whpre  a  written  contract  contains  a  term 
which  may- be  easily  constmed  without  the  aid 
of  extrinsic  proof,  evidence  is  Inadmissible  to 
•how  the  unexpressed  intention  of  the  parties  by 
the  use  of  such  term. 

2.  Where  a  contract  for  preferential  rates  be- 
tween a  railroad  company  and  a  ehlpper  pro- 
vided that  the  railroad  agreed  to  transport  logs 
for  such  shipper  "and  his  assigns'*  at  a  pre- 
scribed rate,  and  the  contract  defined  the  word 
"asslgna"  as  "limited"  to  the  shipper's  legal 
reprefientatlves  in  case  of  death,  to  hia  sue* 
cessora  in  the  timber  and  lumber  bnsiaess  in 
case  of  bis  retirement,  and  to  any  mill  that  he 
might  build  or  purchase,  the  contract  did  not 
pass  to  a  legatee  of  tbe  sMpper'a  lumber  buri- 
ness,  etc.,  under  his  will. 

3.  An  action  for  breach  of  the  railroad's  con- 
tract during  the  shipper's  lifetime  by  making 
ebarges  In  excess  of  the  contract  rate  could  be 
brought  only  by  the  shipper's  executors  as  his 
"personal  represeDtatlves,^'  under  tbe  contract. 

4.  An  express  contract  between  a  railroad 
company  and  a  shipper  to  transport  his  freight 
offered  at  a  preferential  rate  is  a  contract  for 
the  performance  of  services,  and  not  for  the 
payment  of  money,  and  is  not,  therefore,  within 
Code  1800,  I  28,  authorizing  the  maintenance 
of  Mtlons  for  the  payment  of  mon^  in  the 
name  of  the  real  party  in  interest. 


Appeal  from  City  Comt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Martin  H.  SnlUran  agabist  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  in  favor  of  d^endant; 
plaintiff  appeals.  Affirmed. 

For  former  (q>Inton,  see  SO  South.  52S. 

As  originally  Instituted,  this  was  an  ac- 
tion by  the  appellant;  an  individual,  setting 
up  that  tbe  defendant,  the  Louisville  &  Nash- 
ville Railroad  Company,  made  a  contract 
with  him  and  one  Daniel  F.  SoUIvan,  a  part- 
nership doing  business  under  the  name  of 
D.  F.  Sullivan,  to  transport  certain  articles 
of  trade  at  certain  rates,  and  that,  D.  F. 
Sullivan  having  died,  the  plaintiff,  as  sur- 
viving partner,  was  the  sole  party  interested; 
and  he  claimed  damages  for  the  breach  of 
the  contract  before  and  aft^r  the  death  of 
D.  F.  Sullivan.  On  the  former  appeal  la 
this  case  (SO  South.  fi2S).  it  was  decided  by 
the  court  tliat  the  contract  sued  on  was  not 
made  with  Martin  H.  Sullivan,  tbe  plaintiff 
in  said  solt,  at  all,  but  was  made  with  D.  F. 
SulllTao,  Indlvldoally.  After  the  decision  on 
said  appeal,  the  plaintiff  amended  his  com- 
plaint 

Tbe  amended  complaint  consisted  of  foor 
counts: 

The  first  count  alleged  that  the  defendant 
oh  the  27th  of  February,  1880,  entered  Into  a 
contract  with  D.  F.  Sullivan,  the  fourth 
clause  of  which  contract  was  as  folloira.  viz.: 
"Fourtb.  The  party  of  the  second  part,  and 
Um  aaUgxiB,  hereby  contracts  to  transpwrt 
timber,  logpi  and  lumber,  for  the  party  of  the 
first  part,  and  bis  ass^s,  at  such  times  and 
In  such  qnantitiefl  not  leas  than  twenty  car 
loads,  when  sblpped  on  main  track,  as  h^  or 
they  may  require,  over  the  said  Fenaaot^ 
Railroad,  Selma  &  Onlf  Railroad  and  Mobile 
ft  Montgomery  Railway,  from  and  to  any 
point  on  any  of  them,  at  tbe  rate  of  one  cent 
per  ton  per  mile,  rating  five  thousand  feet  of 
lumber  or  tlmba,  board  measure,  per  car 
load,  and  thirty-flve  hundred  feet,  board 
measure,  for  logs  per  car  load.  The  woid 
'assigns'  above  used  In  connection  with  tbe 
party  of  the  first  part  Is  hereby  limited  to 
his  legal  T^vesentatives  in  case  of  bis  death, 
to  bis  sacceasora  in  tbe  timber  and  lumbn 
busineas  in  case  of  his  retirement,  and  to  any 
mill  that  he  may  build  or  purchase  in  case 
of  his  selling  his  interest  therein.  Tbe  pro- 
visions of  this  article  [fourth]  are  to  be  em- 
braced in  contracts,  to  be  severally  and  fo^ 
mally  entered  Into,  by  each  of  said  corpora- 
tions, with  tbe  party  of  tbe  first  part,  and 
guaranteed  by  the  party  of  tbe  second  part" 
The  first  count  then  alleged  tbe  following 
facta:  There  were  no  other  charges  for 
transportation  of  timber,  etc.,  provided  for 
the  said  contract  This  contract  was  baa- 
ed lUMu  the  following  valnable  consideratlMi: 
D.  F.  Sullivan  had,  at  and  before  the  mak- 
ing of  said  contract,  tbe  1^1  title  to  said 
Fensaoto  Bailnwd.  Belma  ft  OnU  BaHnwd, 
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certain  lands  In  Penaacola,  rioilda,  and 
about  26(^000  acres  of  timba  lands  In  Ala- 
bama adjacent  to  tbe  three  railroads  mention- 
ed In  said  fonrth  clanse  of  said  cmtract,  and 
said  D.  F.  SnUWan  was  engaged  In  obtain- 
ing ttanber.  lumber,  and  logs  from  said  tim- 
ber lands,  and  shipping  orer  said  Pensacola 
Railroad  ud  Selnia  St  Gulf  Ballroad,  all  dt 
-which  was  known  to  defendant,  who  also 
knew  that  the  object  of  tiie  provision  In  said 
contnct  above  set  ont  was  to  enable  said 
D.  F.  SulUvaa  to  ship  said  timber,  etc.,  at  the 
rates  mentioned,  over  tbe  railroad  mention- 
ed In  said  contract  The  rates  of  transporta- 
tion of  tbe  timber,  etc,  for  D.  F.  Bnlllvan, 
-mentioned  In  said  cratract  with  defendant, 
and  which  rates  were  about  one-half  tbe 
rates  odmrs  shipping  tlmbw  over  the  said 
railroads  were  reaolnd  to  pay  defendant 
tot  Bhullar  service^  omstltnted  a  valuable 
right,  and  a  valuable  consideration  In  the 
making  of  said  contract  D.  F.  SulUvan 
agreed  In  said  c(«tract  to  sell,  and  did  sell, 
to  the  defendant,  said  Fouacola  Ballroad, 
Stima  &  QvM  Railroad,  and  certain  lands  In 
the  dty  of  Pensacola,  In  contideratlon  of 
certain  moDey,  and  In  <»n8lderatl(m  of  said 
agrettoent  above  mentioned  to  haul  timber, 
ete.,  for  him,  and  bis  legal  representatives 
In  tba  event  of  his  death.  The  defendant  In 
good  faith  eanled  ont  said  contract  with 
said  D.  F.  SnlUvan  tttm  said  27th  February, 
1880,  nntn  bli  death,  June  14^  1884,  except 
that  beginning  about  March  1,  188S.  said 
defendant  added  to  tbe  ratea  mentioned 
tliereby,  which  said  D.  F.  Sulll'ran,  under  ino- 
test;  paid  In  order  that  his  timber  mS^t 
not  be  delayed  In-lta  shipment  The  first 
amended  count  turthw  alleges  that  on  June 
14,  1884,  D.  F.  BulUvan  died,  leaving  a  will, 
which  was  regularly  probated  In  the  county 
of  Escambia,  state  of  Alabama,  on  Novem- 
ber 8»  1881.  by  which  will  the  said  D.  F. 
Sullivan  bequeathed  to'plalntlfl  the  said  tim- 
ber lands  and  timber  business,  the  said  con- 
tract made  with  defendant  as  aforesaid,  and 
also  all  moneys  due  by  defendant  to  said  D. 
F.  Sullivan  for  paymenta  made  by  said  D.  F. 
SuUIvan  to  defendant  under  protest  In  ex- 
cess of  the  rates  mentioned  In  said  contract; 
that  thore  are  no  debta  of  said  estate,  and 
were  not  at  the  commenconent  of  the  suit; 
that  there  Is  no  executor  or  administrator 
of  the  estate,  and  was  not  .at  the  commence- 
ment of  this  suit;  that  aald  estate  has  been 
fully  setUed,  and  In  said  settlement  the 
ownership  of  plaintiff  in  said  contract  and 
moneys  was  not  changed  from  the  status 
fixed  by  said  will;  ttat  when  tbe  said  con- 
tract was  executed  between  the  defendant 
and  said  D.  F.  SulUvan,  the  words  "legal 
reipresentatlves^  were  used  advisedly  in  said 
contract  Instead  of  the  words  "ezecntors  or 
admiidstratora,"  with  the  Intention  at  the 
time  on  the  part  of  tbe  defendant  and  of 
said  D.  F.  BnlUVan  that  said  contract  should 
be  oapablf  «f  bebig  bequeathed  by  said  D. 
.  F.  Sullivan  undn  his  will,  w  being  passed 


to  heirs  at  law  or  distributees  or  legatees  of 
bis  estate  or  himself  aftw  deafi^  and  capa- 
tde  of  being  enforced  by  the  person  to  wbimi 
said  omtract  should  be  bequeathed  or  pass- 
ed; that  by  reason  of  the  matters  her^  al- 
Ic^ied.  plaintiff  becune  the  ownw  of  said 
contract  and  said  moneys,  and  became  the 
legal  representative  of  said  D,  F.  SulUvan 
as  to  said  contract  and  became  entitled,  as 
such  legal  reiHesentative,  to  have  said  con- 
tract carried  ont  by  defendant  with  him  (the 
ptalntur  herein);  that  after  tbe  death  of  the 
said  D.  F.  Sullivan,  and  after  the  probate  of 
said  will  in  Bscambla  county,  Fla.,  the  plain- 
tiff continued  said  timber  basin  est,  and,  com- 
mencing on  the  27th  of  June,  1881,  and  con- 
tlnnlng  until  May  1, 1808,  the  plalntUt  shipped, 
and  the  defendant  traiuvorted  tw  plaintiff, 
timber,  lumber,  and  logs  over  the  said  three 
railroads  mentioned  in  uld  contract  and  un- 
der the  said  contract  except  that  the  de- 
fendant added  to  said  ratea  mentioned  In 
said  contract  and  the  plaintiff  paid  to  the 
dtfendant  under  protest;  in  order  to  have 
his  timber,  etc^  transported,  the  same  class 
of  charges  which  had  been  added  and  a^ct- 
ed  during  the  llfetbne  of  the  said  D.  F.  SulU- 
van, all  of  which  amounted  to  9121^000,  and 
he  sued  to  recover  aU  moneys  inegally  ex- 
acted by  defendant  from  said  D.  F.  SulUvan 
during  his  Ufetlme^  and  also  to  recover  aU 
mon^  lUegally  ttacted  from  the  platatttt 
since  the  death  of  said  D.  F.  SulUvan. 

The  second  amended  count  was  exncOy 
like  the  first  exc^t  that  the  allegatlott  In 
the  first  count  that  said  wiu  bad  been  pro- 
bated in  Alabama  was  omitted,  and  except 
that  the  second  count  had  interlined,  in  sub- 
stance, tbe  foUowtag  additional  auctions, 
viz.:  That  In  a  court  of  the  state  of  Florida, 
having  tuU  JurtsdlctlQn  of  the  subject-matr 
ter  of  the  estate  of  said  D.  F.  Sullivan,  and 
of  tbe  said  contract  between  said  D.  F.  Sul- 
Uvan and  the  defendant  and  aU  rlghte  there- 
under, and  having  before  It  and  having  inrop- 
txly  (Stained  Jurisdiction  of,  the  pwsons  of 
all  the  heirs  at  law,  executors,  devisees, 
lei^atees,  and  aU  other  persons  interested  in 
tbe  estate  of  aald  D.  F.  SuUlvan,  including 
this  plaintiff,  a  decree  was  regularly  rendered 
on  tbe  6th  day  of  November,  1880;  wherein 
and  whereby  certain  asseta  of  the  estate  of 
D.  F.  SuUivan,  Including  said  oontract  and 
aU  ti^ta  of  action  'mentl<med  in  the  com- 
plaint were  assigned  and  set  apart  to  the 
said  M.  H.  SulUvan,  plaintiff  her^n,  and  that 
said  de(dslou  remains  in  f uU  force  and  effect 

The  third  amended  count  was  exactly  like 
tbe  -first  except  that  the  aUegation  In  the 
first  count  that  said  will  bad  been  probated 
in  Stacambta  county,  Ala.,  was  omitted,  and 
except  that  said  third  count  had  interlined, 
in  substance,  the  f  ollowiiv  additional  allega- 
tions, vis.:  That  the  executors  of  said  wiU 
on  the  8th  day  of  November,  188^  filed  bi 
tbe  probate  court  of  Bscambta  county,  Ala., 
a  o^y  of  said  will,  together  with  a  cotlfl- 
cate  of  the  Judge  of  the  ooort  in  Florida, 
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when  said  vjll  had  been  probated,  that  the 
jaid  win  had  been  regularly  proved  and  es> 
tabllshed,  and  that  letters  testamrataty  had 
been  lamed  to  the  executors  thereon.  In  ac- 
cordance with  the  lawa  of  Florida,  In  which 
such  original  probate  was  had  and  anch 
original  letters  were  granted,  and  that  1^^ 
the  proTlalona  ct  aald  will  aald  executors 
were  exempted  from  giving  bond,  and  that 
thereupon  the  Judge  of  probate  for  aald  coun- 
ty of  Bacambla,  in  the  state  of  Alabama, 
rendered  a  decree  granting  letters  testamen- 
tary  to  Hm  execntors  of  said  will  of  D.  F. 
SulUran,  so  far  as  related  to  aaaets  of  aald 
estate  which  ndght  be  within  the  atate  of 
Alabama;  that  said  decree  of  said  probate 
court  ctf  Bscambla  county,  Ala.,  remains  nn- 
reversed  and  tmappealed  from;  and  that  the 
matters  and  tbli^CB  sought  to  be  recovered 
in  this  suit  as  assets  of  the  estate  of  said 
D.  F.  Sullivan  acmied  to  said  estate  vrlfliln 
the  state  of  Alabama. 

The  fourth  amended  count  was  exactly 
like  the  first,  except  Ibat  In  the  fourth  count 
tbe  allegations  contained  in  the  first  connt 
as  to  the  will  and  probate  thereof,  and  as  to 
the  condition  of  the  estate  of  said  D.  F.  Sulli- 
van, are  omitted,  and  the  following  allega- 
tions. In  substance,  are  Inserted  in  said  fourth 
count,  via.:  That,  although  the  legal  title  to 
said  lands  and  railroads  mentioned  In  said 
contract  between  defendant  and  said  D.  F. 
Sullivan,  and  the  legal  title  to  said  timber^ 
ed  lands  and  timber  business,  were  In  said 
D.  F.  BuIUvan,  yet,  as  a  matter  of  fact,  the 
said  railroads,  lands,  timbered  lands,  and 
timber  business  were  the  property  of  a  part- 
nership known  as  D.  F.  Sullivan,  which  was 
composed  of  said  D.  F,  Sullivan  and  plaintiff, 
and  that,  although  said  contract  was  made 
in  the  name  of  D.  F.  Sullivan,  and  he  alone 
conid  sue  thereon,  yet  the  constderatkm  for 
said  contract  moving  to  defendant  waa  the 
property  of  said  partnership  known  as  D.  F. 
Sullivan,  and  said  contract,  by  reason  there- 
of, became  and  was  the  property  of  said  part- 
nanhip;  that  D.  F.  Sullivan  died  June  14, 
1884,  leaving  a  will,  which  was  probated  in 
Elscamtda  county,  Fla.,  where  said  D.  F.  Sul- 
livan reaided,  and  by  said  will  aald  D.  F. 
Sulliran  bequeathed  to  phUntiff  said  tlmb» 
business  and  aald  contract  with  d^endant, 
and  alao  the  mon^  due  tnaa  defendant  to 
the  aald  D.  F.  Sullivan  as  aforesaid  for  pay- 
menta  nude  by  said  D.  F.  Sullivan  to  defend- 
ant in  excess  of  the  rates  mentioned  In  said 
contract;  ^t  subsequent  to  the  probate  of 
said  will,  and  about  the  24th  of  May,  1890^  a 
bill  of  complaint  was  filed  by  the  two  daugh- 
tera  ct  O.  V.  Sullivan  against  this  plahitUf 
and  others,  incIuding^  all  the  h^r^  devisees, 
legatees,  and  executors  of  said  D.  F.  Bnlll- 
van,  in  the  drcuit  court  of  BlBcamUa  coun- 
ty, Fla.,  which  had  jurladiction  of  tiie  par- 
ties thovto,  and  of  all  the  mattera  adjudicated 
In  aald  cause,  and  fliat  aald  anlt  proceeded 
to  a  decree  In  said  cause  by  conaeht  of  all 
the  partlea  to  aald  aol^  by  which  decree  cer- 


tain designated  property  mentioned  in  aald 
will,  conslstittg  of  certain  bonda  and  lands* 
waa  decreed  to  be  the  property  of  the  chil- 
dren and  widow  of  aald  D.  F.  Sullivan,  and 
all  the  residue  of  the  property,  real  and  per- 
aonal.  of  said  partnership,  and  of  the  estate 
of  D.  F.  Bnlltran,  including  the  contract 
above  mentioned  made  defendant  with 
said  D.  F.  Sullivan,  vraa  decreed  to  be  the 
property  of  plalutUF,  and  waa  assigned  and 
set  apart  to  him,  and  aald  decree  remaina  in 
full  force  and  ellaGt,  and  ih&re  are  iwt  now, 
and  vrere  not  at  the  oommenconent  of  this 
suit,  any  debts  against  said  estate,  nor  any 
executor  or  administrator  of  said  estate; 
that  said  eatate  has  been  fully  settled  prior 
to  the  bringing  of  Ibis  suit,  and  in  tiie  aaid 
settlement  the  ownership  of  plaintiff  in  and 
to  aald  contanct,  and  in  and  to  the  moneys 
due  to  aaid  D.  F.  Sullivan  by  defendant,  waa 
not  changed  from  the  statua  fixed  by  aald 
wUL 

The  defendant  moved  to  strike  firom  eadi 
count  of  the  amended  complaint  the  aaalgu- 
ments  of  bmches  and  of  claims  tot  breacb 
of  the  contract  sued  on  which  occurred  subse- 
quent to  the  death  of  D.  F.  Sullivan.  The 
court  sustained  each  of  theae  motlona,  and 
the  plaintiff  separately  excepted  to  said  ac- 
tion of  tiw  court  Thereupon  the  defmdant 
demurred  to  each  count  of  the  complaint  up- 
on the  ground  that  Ibe  plaintiff  waa  not  en- 
titled to  maintain  the  suit;  because,  as  to  tiie 
breaches  of  the  alleged  contract  occnrrli^ 
^or  to  the  death  of  aald  D.  F.  Sullivan,  a 
suit  to  recover  fw  damages  thereftnr  could 
only  be  maintained  in  a  court  of  law  In  the 
name  of  his  personal  representative.  ^Hils 
demurrer  was  sustained.  Thereupon  Ibe 
plaintiff  offered  to  amend  bla  complaint  by 
making  all  the  parties  intoested  in  the  estate 
of  D.  F.  Sullivan  parties  plaintiff  suing  tor 
the  use  of  Martin  ,  H.  Sullivan.  The  court 
declined  to  allow  tills  amendment,  and  to 
this  ruling  the  plaintiff  duly  excepted. 

Watts,  Troy  &  Gaffey.  for  appellant.  Onn- 
tex  ft  G outer  and  0.  F.  Jones,  for  appellee. 

TT80N,  J.  TtOa  suit  was  brou^t  by  ap- 
pellant to  recover  damagea  tor  alleged  breach- 
es by  defendant  of  a  contract  made  1^  ap- 
pellee with  D.  F.  Sullivan,  deceased,  grant- 
ing to  D.  F.  Sullivan  and  his  aaalgna  pr^ei^ 
ential  rates  in  the  shipment  of  timber  and 
lumber  over  tbe  Pensacola  Ballroad,  the  Sel- 
ma  ft  Oulf  Bailroad,  and  tiie  Mobile  ft  Mont 
gomery  Ballroad.  The  breaches  assigned  «n- 
brace  mattera  occurring  both  btfore  and 
after  the  death  of  D.  F.  Sullivan.  Plaintiff 
basea  Ua  right  of  action  as  owner,  under  the 
will  of  D.  F.  Sullivan,  of  his  lumber  and 
timber  business^  of  the  contract  with  de- 
foidant,  and  of  the  daima  of  D.  F.  SuDlvan 
against  the  defendant  for  breachea  of  said 
ccmtract  prior  to  hla  death.  It  la  further 
alleged  to  the  second  and  fourth  counts  of 
the  complain^  aa  amended,  that  court 
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of  tbB  state  of  Florida  having  full  JnrlBdlc- 
tkm  of  ttie  intdect-matter  of  tbe  estate  of 
aald  D.  F.  BoUlTan,  and  of  tlie  contract 
of  February  27,  1880^  and  the  other  contract 
dewKlbed  In  Uiis  compbdnt;  and  tiie  rights 
thereunder,  and  having  before  it  and  having 
properly  obtained  Jurisdiction  of  the  pw- 
soiu,  all  the  heirs  at  law,  execntws,  devisees, 
and  legatees  of  said  D.  F.  Snilfvan,  and  to 
which  said  cause  the  said  M.  H.  Sullivan, 
the  plaintiff  herein,  was  a  proper  party,  a 
decree  was  duly  and  refolarly  rendered  on, 
to  wtt;  the  6tb  day  of  November,  1880,  where* 
In  and  wherry  certain  assets  of  said  es- 
tate^  whieh  Include  all  the  contracts  and 
rights  of  action  to  wbitSi  mSA  estate  had 
an  Interest  described  In  this  complaint,  were 
assigned  and  set  apart  to  the  said  M.  H. 
Sullivan,  plaintiff  herein,  which  said  decree 
remaiOB  unappealed  from  and  unreversed, 
and  in  full  force  and  effect**  The  defend- 
ant moved  to  strike  from  the  several  counts 
so  much  thereof  as  related  to  breaches  oo- 
cnrrlng  snbseqnent  to  the  death  of  D.  F. 
SnlUvan,  on  June  14,  1884,  which  motlim 
was  granted.  Tbe  correctneBS  of  this  rul- 
ing of  the  court  depends  upon  whether  plain- 
tiff, by  virtue  of  tbe  will  of  D.  F.  SnUlvan, 
and  the  decree  of  the  court  of  Florida  above 
referred  to,  either  or  both,  cornea  within  the 
meaning  of  the  wcfd  **asslgns,"  as  defined  in 
the  contract  sued  on.  The  contract  under* 
takes  to  deflne  the  word  '^assigns**  hj  stating 
**that  tbe  word  'asslgnr  above  used  In  con- 
nection with  tin  party  of  Ibe  first  part  [Sul- 
Uvaid  Is  hereby  Hndted  to  his  legal  ropn- 
■entatives  in  case  of  his  death,  to  bis  woo- 
cessors  in  the  Umber  and  lumber  business 
In  case  of  his  retirement  and  to  any  mill 
that  be  may  build  or  purchase  In  case  of  tats 
•elUng  bis  interest  therdn.**  It  Is  averred 
In  tbe  otmiplaiat  that  tbe  term  **legal  r^«- 
aentattves"  was  used  In  the  contract  with 
Uie  intention  upon  tbe  part  of  tba  d^endant 
and  D.  F.  SnillTOn  diat  said  contract  should 
be  capable  of  being  bequeathed  by  said  Sul- 
livan under  his  will,  or  being  passed  to  his 
hdzB  at  law  or  dlstrlbntesB  after  his  death. 
The  VRlttm  contract  must  be  considered  the 
s(de  exposition  of  tbe  intention  of  the  par- 
ties, and  special  meaning  cannot  be  givoi 
to  torms  used  hy  looof  of  unezjaessed  in- 
tention. OuUmartln  v.  Wood,  76  Ala.  204; 
Hughes  -V.  Wllklnson,  SS  Ala.  «iS.  When  a 
writing  contains  a  term  which  It  is  Impos- 
siUe  for  the  court  to  construe  wlttiout  the 
aid  of  evidence  aliunde,  it  Is  proper  to  re- 
ant  to  evidence  for  that  purpose,  but  when 
a  writing  is  complete  In  Itselt  it  Is  the  dnty 
of  the  court  to  omstrue  it  without  the  aid 
of  extrinsic  proof.  Gnnn  v,  CUeudenls,  68 
Ala.  291.  As  vras  said  upon  the  former  ap- 
peal in  this  case  (128  Ala.  97,  80  South.  S28), 
the  term  "legal  representatlveB^"  used  In  the 
contract  in  limiting  the  meanli^  of  the  word 
"assigns."  has  a  well-defined  legal  meaninib 
being  executors  or  administrators.  Bonv. 
Law  Die.  170;  Woemer  on  the  Law  of  Ad- 


ministration, 90%  bottom  page  980;  18  Am. 
&  Eng.  Ency.  Law  G&  Ed.)  813;  Wason  v. 
Colbum,  09  Mass.  842;  CSoz  v.  Onrwen,  118 
Mass.  198;  Halsey  v.  Paterson,  37  M.  J.  Bq. 
445;  Tarrant  v.  Backus,  68  Conn.  277,  28 
AtL  46;  Brlggs  v.  Walker,  171  V.  B.  471, 
19  Sup.  Ot  1.  48  L.  Ed.  243;  In  re  Wynd- 
ham,  L.  B.  1  Bq.  290;  In  re  Orawford,  2 
Drewey's  Bep.  230;  Smith  v.  Bameby,  2 
Collyer,  728;  Alger  v.  Parrott  8  Eq.  Oases, 
328;  In  re  Beat  18  Eq.  Cases,  686;  Price 
V.  Strange,  Madd.  &  OeL  160;  Pillow  v. 
Hardeman,  8  Humph.  538,  Ml,  88  Am.  Dec 
18S;  Ewlng  v.  Shannahan,  118  Mo.  18%  194. 
185,  20  S.  W.  1065;  Matthews  v.  Am.  Insn. 
Ca,  164  N.  T.  449,  456,  48  N.  E.  761,  39  L. 
B.  A.  488,  &l  Am.  St  R^.  627.  This  primary 
meaning  would,  of  course,  yield  to  a  context 
which  clearly  indicated  a  different  meaning, 
and  for  this  rrason  tbe  term  has  in  many 
cases  been  i^ven  a  broader  or  another  sense. 
But  In  the  absence  of  anything  in  the  con- 
tract to  Indicate  that  a  term  was  intraded 
to  have  other  than  lU  primary  or  ordinary 
meaning  it  would  be  a  pure  aasnmptlou  to 
construe  It  In  another  sense.  The  contact 
here  is  complete,  and  thwe  Ifl  nothing  thoe- 
In  to  abow  that  any  other  than  the  primary 
meaning  of  the  term  **legal  representetives^' 
was  totended.  Gases  last  dted,  supra.  The 
plaintiff,  not  coming  within  the  meaning  of 
tbe  word  **aaBlgne"  as  limited  in  the  con- 
tract shows  no  right  to  sue  ttiereon  for  mat- 
ters occurring  snbeeauent  to  the  death  of  D. 
F.  SuUlvan. 

Wlmlnatlng  tbe  poriJon  of  the  several 
counte  of  the  complaint  wbidi  seeks  to  recov- 
er for  matters  transpiring  after  the  death 
of  0.  F.  Sullivan,  tbwe  runalns  a  claim  as- 
soted  in  said  counte  fOr  paymente  made  by 
him  In  excess  of  the  contract  rates,  which 
devolved  upon  his  executors.  Hayes  v. 
Hayesb  4S  N.  J.  Eq.  461,  17  AtL  634.  Tbe 
effect  of  the  decree  <ff  the  court  of  Florida 
was,  at  moat  to  traoafer  the  benefldal  own- 
ership of  the  claim  to  sndi  ovwdiarges  to 
phiintlff.  It  is  contended  that  this  beneficial 
ownership  entitles  plaintiff  to  malnteln  this 
suit  as  tor  momj  had  and  received.  It  la 
true  that  an  actl(«  fOT  money  had  and  re* 
celved  will  lie  for  money  paid  in  excess  of 
legal  or  contract  rates  when  payment  Is  te- 
voluntety,  and  that  such  an  action  may  be 
maintained  by  the  distributees  of  an  estete 
when  there  Is  no  necessity  for  administra- 
tion, and  when  there  has  been  a  complete 
administration  and  final  settlement  Wooten 
V.  Steele,  98  Ala.  252,  IS  South.  668.  But 
the  action  here  Is  on  tbe  contract  It  is  for 
damages  for  breadk  of  an  express  contract 
to  render  services  for  a  stipulated  considera- 
tion. Ex  parte  SulUvan,  106  Ala.  8%  17 
South.  887.  It  is  not  upon  a  promise  im- 
plied by  law  to  refund  such  ovncharges. 
The  several  cotinte  ijt  the  c(nniaalnt  cannot 
be  oonaldered  aa  an  action  up<Hi  an  implied 
promise  to  pay,  or  an  action  for  breach  of  a 
covenant  under  seal,  as  the  pleader  may 


Digitized  by 


Google 


698 


35  SOUTBSBN  BBPOBTBiB. 


elect.  It  mnst  be  one  or  the  other  tor  all 
purposes,  and  this  must  be  determined  from 
the  form  of  the  complaint.  The  form  of  the 
complaint,  as  we  hare  said,  la  upon  the  con- 
tract Itself  for  breaches  of  Its  prorlstona 
which  are  tiiereln  assigned.  It  cannot  be 
doubted  that  a  plea  of  the  statute  of  limita- 
tions of  six  years  would  not  be  good  to  the 
comits  as  filmed  upon  a  sealed  inatrumrat, 
and  yet  such  plea  would  be  good  If  the  suit 
was  merely  toe  money  had  and  received. 
As  this  express  contract  was  not  for  the  pay- 
ment of  money,  but  was  for  the  t>erf ormance 
of  servlcesr  it  Is  not  wltUn  section  28  of 
the  Code  (NC  1886,  authorizing  actions  in  tiie 
name  of  the  party  really  interested.  In  con- 
sequence, plaintttC  was  not  anthorlBed  to 
maintain  the  suit  In  his  name  tot  said  smns 
paid  by  D.  F.  SoIIlTan,  and  the  demurrers 
to  the  serraal  counts  of  the  con^Aalnt  were 
properly  sustained. 

This  conclusion  renders  it  unnecessary  to 
consider  the  right  of  plaintiff  to  amend  by 
making  the  suit  in  the  name  of  an  tiie  dis- 
tributees for  his  benefit;  for  the  reason  that 
the  other  distributees  could  also  only  have 
a  beneficial  Interest  In  such  claim,  and  did 
not  have  a  legal  title  thereto. 

The  judgment  is  affirmed. 


OU  Ala.  217) 

NATIONAL  SURETY  00.  T.  BiABRX. 
(Supreme  Court  of  Alabama.  Dec.  17.  180S.) 

MAUCIODS  PROSBCUTION— BVIDBNCB^- 
OPINION— DAHAGBS. 

1.  In  an  action  for  malidoaB  p^secntion,  de- 
fendant claiming  that  L.,  its  agent,  had  acted 
on  the  advice  of  counsel,  P.,  and  it  appearing 
that  plaintiff's  employer  made  out  and  sent  to 
defendant,  surety  on  his  bond,  a  statement  of 
48  items  which  it  claimed  he  embezzled,  and 
that  defendant  placed  this  In  plaintiff's  hands, 
rei]uesting  him  to  explain  an;  or  all  of  the 
items,  it  he  could,  and  that  he  made  answer 
thereto  in  writing,  explaining  each  item  in  varl- 
ous  ways,  and  it  being  fairly  inferable  from  the 
testimony  of  L.  that  ne  did  not  remember  pre- 
dsely  what  plaintiff  had  said  in  reference  to  tbe 
items,  or  what  he  had  told  P.  that  plaintiff  had 
said  to  him,  objection  was  properly  sustained  to 
di«  qnestious  asked  L.  whether  he  stated  to  P. 
that  plaintiff  had  told  him  that  there  were  a 
number  of  items  making  up  $267.70,  which  he 
had  not  collected,  and  which  were  improperly 
cliarged  to  him;  whether  he  stated  to  P.  what 
M.  had  stated  to  him  denying  his  liability;  and 
whether  he  remembered  wheuier  he  repeated  to 
P.  what  plaintiff  had  said  to  him— these  ques- 
tions being  an  effort  to  have  him  state  his  view 
or  opinion  of  the  effect  of  what  plaintiff  bad 
said  to  him,  rather  than  his  recollection  of  the 
particular  statement  that  plaintiff  made. 

2.  The  refusal  of  a  new  trial  in  an  action  for 
malicIooB  prosecntion  on  the  ground  of  excess- 
ive damages,  It  appearing  that  plaintiff  was  ar- 
rested and  committed  to  jail,  but  released  in  a 
few  honra  on  giving  hall,  and  that  a  nol  pros. 
W88  entered  after  the  case  was  set  down  for 
trial  two  or  three  times,  and  that  the  verdict 
was  for  |7,500.  will  not  be  disturbed  on  appeal. 

Appeal  from  City  Court  of  Jefferson;  Ghas. 
A.  Bemi,  Judge. 


Action  by  John  S.  Mabry  against  the  Na- 
tional Surety  Company.  Judgment  for  plain- 
tiff.  Defendant  appeals.  Affirmed. 

Charles  H.  Lord  was  introduced  as  s 
witness  for  the  defendant,  and  testified  that 
he  occupied  the  position  of  inspector  for  the 
company  In  1899,  at  the  time  the  transac- 
tion Involved  In  the  suit  occurred.  Ho  tes- 
tified, among  other  thln^,  that,  ss  the  rep- 
resentative of  the  defendant  company,  in 
reference  to  the  alleged  shortage  of  the  plain- 
tiff with  the  defendant,  he  consulted  Walker 
Percy,  Esq.,  an  attorney  of  Birmingham,'  In 
reference  to  such  matter,  and  that  he  con- 
sulted Mr.  Percy  before  the  institution  of 
the  transaction  against  the  plaintiff,  and  that 
Mr.  Percy  advised  him  to  have  the  matter 
brought  to  the  attention  of  tbe  grand  Jury. 
He  further  testified  that  he  had  talked  at 
length  with  tbe  plaintiff  in  reference  to  the 
alleged  shortage.  Mr.  Lord  was  then  asked 
the  fotlowhtg  question  by  the  counsel  for 
the  defendant:  "Mr.  Lord,  I  will  ask  you  to 
state  whether  you  stated  to  Mr.  Percy  what 
Mahry  had  stated  to  you  denying  his  liabil- 
ity In  this  connection?"  The  plaintiff  object- 
ed to  this  question,  the  conrt  sustained  the 
objection,  and  the  defendant  duly  excepted. 
This  ruling  constitutes  the  basis  of  the  fifth 
assignment  of  error.  During  the  further  ex- 
amination of  this  witness  he  was  asked  tbe 
following  question:  "I  will  ask  you,  Mr. 
Lord,  whether  you  stated  to  Sir.  Percy  that 
Mabry  had  told  you  that  there  were  a  num- 
ber of  Items,  making  up  this  $267.00,  which 
he  had  not  collected,  and  which  were  Improp- 
erly charged  to  him?"  The  plaintiff  objected 
to  this  question,  the  court  sustained  the  ob- 
jection, and  the  defendant  duly  exceed. 
This  ruling  constitutes  the  basis  of  tbe  sev- 
enth assignment  of  error.  This  witness  was 
also  asked  the  following  qnestion:  "Do  yoa 
remember  whether  you  repeated  to  Mr.  Percy 
what  Mabry  had  said  to  yon?"  Tbe  plain- 
tiff objected  to  this  question,  tbe  court  sus- 
tained the  objection,  and  the  defendant  duly 
excepted.  This  ruling  of  the  court  consti- 
tutes the  ninth  assignment  of  error.  The 
jury  rettuned  a  verdict  in  favor  of  the  plain- 
tiff, assessing  his  damages  at  $7,500.  Tbe 
defendant  moved  the  conrt  to  set  aside  tbe 
verdict  of  the  Jury  and  to  grant  It  a  new  trial 
upon  the  following  grounds:  "(1)  The  ver- 
dict of  the  Jury  was  excessive.  <2)  The 
verdict  of  the  Jury  was  contrary  to,  and  not 
sufficiently  supported  by,  the  evident*."  Thi'* 
motion  was  overruled,  and  the  defendant 
duly  excepted.  The  overruling  of  this  mo- 
tion oonsUtutes  tbe  twelfth  assignment  of  er> 
ror. 

W^er  Percy,  for  appellant.  A.  O.  Lane 
and  Frank  S.  White,  for  appellee. 

HABALSON,  J.  The  first  two  counts  in 
the  complaint  are  for  maliciously,  and  with- 
out probable  cause  therefor,  causing  the 
plaintiff,  on  or  about  the  15tfa  of  October, 
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1886,  to  be  axiMtoA  on  a  cliazge  of  embexzle- 
ment;  and  tbe  last  two,  for  tlie  false  tmprla- 
onxnent  of  tbe  plalntUC  od  a  cbaige  of  embes* 
Bleznent. 

The  complaint  Is  not  qoeatkmed  by  dmiaiv 
nr,  and  the  caoae  -was  tiled  on  tbe  plea  of 
not  guilty. 

It  appears,  thai  tbe  plalntUE  was  Indicted 
at  the  December  term*  1899,  of  the  olmlnal 
court  of  Jefferson  county  for  embesdemeni; 
tbe  «pec]flc  charge  being  that  he  had  embefr 
sled  f432.eQ,  while  acti^  as  tbe  agent  of 
the  Hammond  Packing  €!ompanr,->tbe  de- 
fendant, the  National  Surety  Oompai^,  bal- 
ing been  the  surety  on  his  bond  to  the  said 
Hammond  Packing  Company;  that  a  c^las 
was  Issued  tct  the  arrest  of  tbe  plaintiff,  and 
be  was  arrested  thereon,  and  committed  to 
Jail  by  tbe  sheriff  of  the  county  in  default 
of  b(md,  but  was  released  a  few  hours  aft- 
erwards on  his  succeeding  In  giving  bond; 
that  tbe  plaintiff  attended  court  for  trial  two 
or  three  times,  and  the  prosecutor's  attxa- 
ney  was  there  for  the  prosecution  of  tbe  case, 
and  one  Lord,  tbe  defendant's  agent,  took  an 
active  part  In  tbe  prosecution,  and  ^t  after 
tbe  case  had  been  set  down  for  trial  two  or 
three  times,  a  nol  pros,  was  mtered  by  tbe 
defendant;  and  the  plaintiff  discharged.  Tbe 
plalntUE  thereupon,  on  the  20th  day  of  Biay, 
1900,  Instituted  this  actloa  for  tbe  recovery 
of  damages  for  malicious  jffosecution  and 
ftlae  Imprisonment,  and  on  trial  of  tbe  cause, 
a  Jndgm«it  was  rendered  for  the  plaintiff 
against  the  defendant,  tor  $7,600.  to  reverse 
which  Judgment  the  appeal  is  prosecuted  by 
tbe  defendant 

There  were  eccepttons  reserved  by  defend- 
ant to  tbe  mllngs  of  the  comrt,  whldi  were 
.assigned  as  error,  numbered  from  1  to  12. 
In  the  written  brief  and  argument  filed,  the 
.defendant  inslBts  an  only  three  of  ttiese,— 
the  seventh,  ninth  and  twelfth,  tbe  last  being 
the  overruling  of  tbe  defendant's  motion  for 
a  new  trial.  We  co^flne  ourselves  to  tbe 
asslgnnient  of  wrors  whldi  are  here  Insist- 
ed on. 

It  may  be  regarded  as  well  settled,  that  an 
action  for  malldous  in-osecntlon  will  not  lie, 
nnless  It  be  shown  by  tbe  plaintiff,  among 
other  things,  that  he  was  prosecuted  through 
the  agency  of  the  defencUint,  not  only  mall- 
ctonsly,  but  without  probable  cause,  and  both 
of  these  must  concur.  HcLeod  v.  McLeod, 
78  Ala.  42;  2  Greenleaf  s  Evidence,  453. 

Again,  it  may  be  stated  as  settled,  that  It 
is  a  full  defnise  to  tbe  action,  that  tbe 
prosecution 'was  instituted  mi  tbe  advice  of 
learned  counsel,  given  on  a  full  and  fair 
statement  by  tbe  prosecutor  of  all  the  facts 
known  to-  him,  mr  which  by  proper  diligence 
he  could  have  ascertained,  even  though  the 
advice  was  erroneous,  or  was  not  waxiant- 
ed  by  tbe  facte  steted;  but,  if  tbe  prosecutor 
failed  to  disclMe  any  material  facte  known 
to  blm,  be  will  not  be  protected  on  the  ad- 
vice of  cdunael  founded  on  a  partial  state- 
ment. Steed  V.  Knowles.  79  Ala.  446;  Jor- 


dan T.  A.  O.  S.  B.  B.  Go,  81  Ala.  226,  8 
South.  191;  Baldwin  v.  Walker,  M  Ala.  fil4, 
10  South.  801;  Marks  v.  Hastingi^  101  Ala. 
178, 13  South.  297. 

The  chief  contention  made  by  defendant 
seems  to  be,  that  Xairdt  the  agent  of  tbe 
defendant  acted  under  the  advice  of  counsel. 
In  support  of  this  contention.  It  is  not  denied, 
but  admitted,,  that  It  was  necessary  to  prove 
that  Lord  used  proper  diligence  to  ascerteln 
all  the  material  facte  in  the  cas^  and  fully 
and  fairly  laid  before  the  attem^  the  facte 
known  to  him,  of  whidi  he  bad  information. 
In  his  examination  as  a  witness  to  make  out 
his  defense  for  his  company,  it  was  pn^er 
and  necessary  for  Lord  to  stete  what  infor- 
mation be  had  laid  before  tbe  attorney,  so 
that  the  jury  under  all  the  evidence,  might 
determine,  whether  he  had  submitted  to  the 
attorney  all  tbe  facte  known  to  him,  or  bad 
made  only  a  partial  stetement  of  th«n. 

It  appears  that  the  Hammond  Packing 
Couquny  made  out  and  sent  to  the  dtf  endant 
company  an  Itemised  stetement  of  the  short- 
ages It  claimed  that  tbe  plaintiff  sustained  to 
1^  wblch  several  amounte  tbe  said  packing 
company  claimed  of  defendant  aa  the  surety 
on  plaintiff's  bond.  This  stetemoit,  the  de- 
fendant company  placed  in  tbe  hands  of  the 
plalntlfl,  as  constituting  the  Items  of  misap- 
propriation by  him,  or,  wblch  It  claimed  he 
bad  embezzled,  and  requeated  him  to  make 
explanation,  If  be  could,  as  to  any  one  ot  all 
of  the  items. 

Tbe  statement  consisted  of  ^  Items.  Hie 
first  two  for  errors  as  claimed  In  remittances, 
*.ln  tbe  one  cose,  of  81.50,  and  in  the  other 
of  ]|!1.  The  second  claim  was  based  on  col- 
lections from  13  QMclfled  persons  from  which 
It  was  claimed  be  had  made  collections  of 
specified  amounte  which  he  bad  not  remitted, 
all  aggregating  870.60.  Tha  third,  of  the 
names  of  27  persons  from  whom  he  had  col- 
lected amounte  whldb  were  specified,  and  not 
remitted,  aggregating  8347.03,  less  880^6, 
"sundry  overpaymente,"  making  this  claim 
8267.77.  It  also  dabned  that  In  5  Instenoes 
where  It  bad  assigned  stocks  (of  meate)  to 
him,  he  was  sliort  and  had  not  paid  the 
amounte  specified  In  each  case,  aggregating 
8112.50;  and  In  addition  to  aU  these,  they 
cUilmed  be  bad  drawn  on  the  Alabama  Na- 
tional Bank  a  draft  In  favor  of  said  packing 
company,  which  he  did  not  have  sufficient 
money  In  the  bands  of  said  bank  to  pay  by 
8298.53,  when  tbe  draft  was  presented  for 
payment  Thaw  several  amounte  when  con- 
solidated, aggregate  8 7M.86,  wblch  they  cred- 
ited by  commlsslonB  due  him  of  8218.17.  and 
by  cash  8101.18,  amounting  together  te  8318.- 
85,  which  taken  from  tbe  $751.06,— Uie  short- 
age claimed,— left  8133.61,  the  amount  for 
which  plaintiff  was  Indicted  for  having  em- 
bezzled. 

When  this  stetement  of  i^ortages  was  pla- 
ced In  tbe  plaintiff's  hands  for  explanation, 
be  made  answer  thereto  in  writing  explain- 
ing each  item.  The  firs^  two^  of  ^JSO  and 


Digitized  by 


Google 


700 


85  SOUTHERN  BBPORTBB. 


(Ala. 


yi»  he  stated  lie  knew  notbing  alran^  Init 
presumed  Ibey  were,  pwsltdy,  errors  In  tbe 
addition  of  some  ranlttances  tbat  he  sent 
the  packing  company,  bnt  be  could  not  state 
definitely.  He  admitted  be  owed  the  Item  of 
170.60.  bnt  that  the  company  beld  bis  dnebUl 
for  tbe  same,  with  tbe  nnterstandlng  with 
them,  that  this  amonnt  wonld  be  deducted 
from  snch  commissions  as  wonld  be  due 
plaintiff  by  tbe  company,  accmtng  from  the 
sale  of  their  products  by  htm.  He  denied 
that  the  Item  oi  92lN,TI  was  correct,  as  no 
snch  amonnfai  con^irlsing  that  claim,  were 
collected  by  him,  «Ec^t  ancb  as  he  bad  re* 
mltted.  He  farther  stated  that  a  good  jfo/r- 
Hon  of  this  amount  Is  made  op  of  some  per^ 
sonal  debts  of  his  own  that  were  settled  by 
the  auditor  of  the  packing  company  who 
checked  up  bis  accounts,  and  now  claims 
that  plaintiff  had  collected  the  money  and 
failed  to  remit  As  to  tbe  |112Jie,  for  prod- 
ncta  claimed  to  bare  been  shipped  to  him 
and  not  accounted  for,  be  stated  that  the 
claim  was  absolutely  false;  that  that  claim 
was  fOT  goods  whidb  bad  not  been  in  bis 
hands,  or,  as  he  further  explained  In  his  tes- 
timony, that  those  goods  arrived  after  be  had 
left  the  service  of  the  company,  and  had  been 
taken  possession  of  by  tbe  company's  agent 

Tbe  d^m  of  the  overdraft  on  tbe  Alabama 
National  Bank  of  he  stated,  was  a 

personal  debt  of  bis  own;  that  it  was  ids 
own  personal  overdraft  vritii  the  bank  tixc 
wbieh  he  was  reaponslble. 

While  Lord  was  being  examined  for  the 
defendant,  the  following  question  was  asked 
blm  by  defendant:  "I  will  ask  you,  Mr. 
Lord,  whether  you  stated  to  Ur.  Percy  [who 
was  tbe  attorney  from  wbcnn  be  took  coun- 
sel] that  Mabry  llbe  plaintiff]  bad  told  you 
there  were  a  number  of  Itons  making  up  this 
9267.77,  which  be  liad  not  collected,  and 
wtdch  were  Improperly  charged  to  blm?"  An 
objection  was  properly  sustained  to  thla  ques- 
tion, which  ruling  It  is  Insisted  was  erro* 
neons.  While  admitting  tliat  It  was  neces- 
sary to  prove  that  Lord  had  fully  and  fftlrly 
laid  all  the  information  In  his  possesion  be- 
fore his  attorney,  the  ground  on  which  coun- 
sel for  deftedant  insists  tiiat  the  question 
should  have  been  allowed  to  be  answered  Is, 
that  the  conversation  between  Mabry  and 
Lord  and  between  Lord  and  his  attorney, 
bad  occurred  about  two  years  before  the 
trial;  and  while  admitting  that  ordtaiarlly 
It  wonld  have  be^  proper  for  Lord  to  Iiave 
stated  what  Infbrmatlon  be  laid  before  his  at> 
tomey,  so  that  the  Jury  might  compare  the 
two  statements  and  determine  whether  Lord 
fully  complied  with  this  duty,  still,  in  view 
of  tbe  large  number  of  items  Involved,  and 
the  length  of  time  which  had  elapsed  since 
the  conversation,  the  defendant  should  have 
been  allowed  to  answer  the  question.  This 
seems  to  be  an  admission  that  tiie  question 
called  for  111^1  evidence,  but  attenqtts  to 
Justify  It  on  tbe  reasons  advanced,  which 
are  not  aTOllabl&  It  la  fairly  inferable  from 


tbe  whole  of  this  wttnes^  testimony,  that 
he  did  not  remember  precisely  what  Mabry 
had  said  in  lef  senoe  to  the  items  of  tiie  ac- 
count furnished  him,  or  what  he  had  told  Us 
attorney  that  Mabry  said  to  him;  and  the 
question  to  tbe  witness  was  an  ^rt  to  have 
him  state  bis  view  or  opinion  of  the  effect 
of  what  Mabry  had  said  to  him;  rather  tiian 
his  recollection  of  the  particular  statement 
that  Malny  had  made.  What  has  been  said 
applies  also  to  the  fifth  assignment  of  error. 

The  question,  the  basis  of  the  ninth  assign- 
ment of  error,  is  subject  to  the  same  objec- 
tion, in  part  as  the  last  Tbe  witness  shonld 
have  been  asked  what  he  repeated  to  tiie  at- 
tomey,  as  to  what  Mabry  had  said  to  blm. 
It  was  essential  to  make  out  the  defense,— 
that  the  defendant  bad  acted  under  the  adr 
vice  of  counsel,— to  show  tiiat  Lord  lud  told 
the  attorney  everything  that  Qie  plaintiff 
had  aaid  to  him,  as  well  as  evraytblng  rise 
that  bad  come  to  bis  knowledge  concerning 
the  alleged  shortage.  The  items  of  coUec 
tlons  not  remitted  as  claimed,  numbered  eoi* 
lections  trom  fbrty  odd  people,  and  tiie  wit> 
ness  had  testified  that  be  could  not  remenn 
ber  what  plaintiff  had  said  about  each  o( 
them.  This  was  the  misfortune  of  tbe  de- 
fendant If  the  indictment  was  procured  fn* 
the  embesslement  of  eacA  of  these  itemsi 
as  tile  evidence  tends  to  show  It  was,  tbtf 
jplalntlff  was  entltied,  on  the  defense  set  np^ 
—that  defendant  acted  in  pmciurlng  the  in<t 
dictment  on  the  advice  of  counsel,— to  all 
that  the  wiliieas  steted  to  counsel,  as  a  ba- 
sis for  that  advice.  It  was  the  defendant 
that  was  caning  for  this  information,  and  tha 
plaintiff  was  enUtledi  not  to  the  cMitdusIai 
of  the  witness,  that  be  had  made  c«tein  dis- 
closures to  blm,  but  to  all  tbe  dlseloaures  he 
had  actually  made. 

So  far,  as  brought  to  our  attentitm,  <m  tttf 
insistence  of  counsel,  tiiere  appears  to  be  » 
error  In  the  ruling  of  tiw  lower  court  It  ts 
tnslsted,  however,  that  tiie  court  should  have 
granted  the  new  trial  asked  for  by  defendant 
on  the  ground  that  tiie  verdict  was  en^sslve. 

There  Is  no  legal  measure  of  damages  In 
cases  of  this  diaracter.  That  a  Jury  are  sn- 
thorised  to  award  exemplary  or  punitive 
damages,  when  a  wrongful  act  Is  done  wlU- 
fully,  in  a  wanton  or  oppressive  manner,  or 
even  wben  It  Is  done  recklessly,  or  In  t^wn 
dlnegard  of  one's  dvll  obligations  and  of  the 
righto  of  others.  Is  not  denied.  Frothlngham 
T.  Adams  9k.  Oo.  (a  G.)  86  Fed.  2S2,  1  L. 
B.  A.  474,  and  authorities  there  dted.  Nor 
can  it  be  questioned  that  when  the  damages 
allowed  are  so  excessive  as  to  warrant  tbe 
belief  that  the  Jury  must  have  been  misled 
by  some  mistaken  view  of  tin  merlte  of  the 
case,  tiie  court  may  Intertere  and  set  It 
aside.  Sedgwick  on  Measure  of  Damsgea 
(7th  Ed.)  665,  note  **a,"  as  to  excessive  dam- 
ages. 

On  the  subject  of  motion  for  a  new  trial 
for  excessive  damages,  Mr.  Nevell.  in  his 
work  on  Malkdoos  Frosecatlms,  aitopts  «p- 
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proTisgly  what  wqb  said  on  the  subject  by 
I«rd  Mansfield  in  the  case  of  Gilbert  t.  Bur- 
tensbaw,  Cowper,  230:  "I  should  be  sorry  to 
Bay  tha.t  In  cases  of  personal  torts  no  new 
trial  should  ever  be  granted  for  damages 
which  manifestly  show  tbe  Jury  to  have  been 
actuated  by  passion,  partiality  or  prejudice. 
But  it  Is  not  to  be  done  without  very  strong 
grounds,  indeed,  and  such  as  carry  Internal 
evidence  of  intemperance  In  tbe  minds  of  the 
Jury.  It  la  by  no  means  to  be  done  when  the 
court  may  feel  that,  U  they  bad  been  on  the 
jury,  they  would  have  given  less  damages,  or 
where  they  might  think  the  Jury  themselves 
would  have  completely  discharged  their  duty 
In  giving  a  less  sum.  Of  all  the  cases  left 
to  tbe  Jury,  none  Is  more  emphatically  left 
to  their  sound  discretion  than  such  a  case  as 
this,  and,  unless  it  appears  that  the  dam- 
ages are  flagrantly  outrageous  and  extrava- 
gant. It  Is  difficult  for  tbe  court  to  draw  the 
line."  Be  also  quotes  what  Justice  Story 
said  on  the  same  subject,— that  the  verdict 
should  not  be  set  aside  for  excessive  dam- 
aged, in  cases  of  tort,  "unless  tbe  court  can 
clearly  see  that  the  Jury  have  committed 
some  very  gross  and  palpable  error,  or  have 
acted  under  some  improper  bias.  Influence 
or  prejudice,  or  have  totally  mistaken  the 
rules  of  law  by  which  the  damages  are  to  be 
regulated."  Whipple  v.  Manufacturing  Com- 
pany, 2  Story,  661,  Fed.  Cas.  No.  17,616. 

The  lower  court,  after  due  consideration, 
denied  tbe  motion.  Having  heard  all  the  evi- 
dence oa  tbe  trial  of  tbe  cause,  tbe  learn- 
ed Judge  was  of  tbe  opinion  that  the  verdict 
should  not  be  disturbed.  In  this,  we  are  un- 
able to  conclude  that  he  committed  reversible 
wror. 

Afltrmed. 


(138  Ala.  a4) 

BIRIONOHAH  BT.,  UOHT  &  FOWEB  Oa 

T.  MULIjBN. 
(Suprone  Court  of  Alabama.    Dee.  17.  lOOS.) 

STREET  GAR  PASSBNOBR— ASSAULT  AND  BAT- 
-TBBY  BY  CONDUCTOR--COMPANY'a  LIABILITY 
—ACTION  FOR  OAUAQBS  — KVIDBNCB  —  IN* 
STRUCTIONB. 

1.  In  an  action  agahist  a  street  railroad  com- 
pany for  an  assaalt  and  battery  committed  by  a 
coDdnctor,  evidence  of  profane  language  used 
by  the  conductor  in  an  altercation  with  one  of 
piaintilf  B  companloDa,  pasBengert  on  the  same 
ear,  whereby  the  trouble  was  started,  was  ma- 
teriaL  as  a  part  of  the  res  gestae. 

2.  In  an  action  against  a  street  railroad  com- 
paD7  for  an  assaalt  and  batter?  by  a  conductor, 
ft  was  competent  to  show  tbe  ages  and  relative 
^es  of  the  plaintiff  and  tbe  conductor. 

8.  In  an  action  against  a  street  railroad  com- 
pany for  an  assault  and  battery  committed  by 
a  conductor,  a  witness  called  by  plaintiff  in  re- 
buttal was  aaked  as  to  whether  he  had  said 

that  the  conductor  was  such  a  d  n  fool  tb&t 

be  could  not  mn  a  train,  and  the  auestlon  was 
objected  to  as  not  being  Id  rebuttal.  Eeld,  that 
It  was  within  the  discretion  of  the  court  to 
allow  it 

4.  In  an  action  against  a  street  railroad  com- 
pany for  an  assault  and  battery  committed  by 
a  conductor,  a  witness  for  plaintiff,  in  rebuttal, 
testified  that  be  was  present;  and,  in  relation 


to  an  attempt  by  defendant  to  show  that  plain- 
tiff had  said  the  conductor  was  such  a  d  n 

fool  that  be  did  not  know  how  to  run  a  train, 
he  waa  asked  Whether,  if  plaintiff  made  tbe 
remark^  he  could  have  heard  IL  or  waa  close 
enough  to  have  heard  it.  Held  that,  as  againat 
a  general  objection,  it  was  competent  tor  the 
witness  to  answer  the  question. 

5.  Abusive  language  or  opprobrious  epithets 
alone  are  insufficient  to  justify  the  commission 
of  an  assault  by  a  conductor  on  a  passenger. 

6.  Where  a  conductor  strikes  a  passenger, 
the  company  Is  liable  unless  it  is  done  in  self- 
defense,  or  to  save  himself  tcom  bodily  harm. 

7.  In  an  action  against  a  street  railroad  com- 
pany for  an  assault  and  battery  committed  by 
a  conductor,  a  charge  that  if  tbe  jury  "believe 
from  the  evidence  that  the  plaintiff  is  entitled 
to  damages,  but  believe  that  nominal  damages 
would  be  all  the  plaintiff  should  have,  because 
of  mitigating  circumstances,"  they  were  antbor- 
ized  to  award  him  only  each  damages,  was 
properly  refused,  as  assuming  that  there  were 
mitisrating  circumstances. 

8.  Where  the  tendencies  of  the  evidence  to 
show  a  disputed  fact  were  strong,  as  com- 
pared with  evidence  to  the  contrary,  it  is  for 
the  jury  to  determine;  and  hence  charges  seem- 
ing to  assume  such  fact,  and  instructing  tbe 
Jury  accordingly,  were  properly  refused. 

8.  The  fact  that  a  conductor  who  assaulted  a 
passenger  honestly  and  mistakenly  supposed 
that  he  was  justified  would  not  exempt  the 
company  from  liability,  where  such  was  not  the 
case. 

10.  The  tact  that  plaintiff  said  to  defendant's 
conductor,  when  he  threatened  to  put  plaintUTs 
companion  off  the  car,  that,  if  be  did  so,  he 
would  have  to  pat  plaintiff  off  also,  did  not 
justify  mitigation  of  the  damages  for  assault 
aud  battery  committed  on  plaintiff  by  the  con- 
ductor. 

Appeal  from  Olty  Ciourt  of  Birmingham; 
Cbas.  A.  Senn,  Judge. 

Action  by  Attlcus  H.  Mullen,  by  his  next 
friend,  against  the  Birmlagham  Railway, 
Light  &  Power  Company,  to  recover  damages 
for  an  assault  and  battezT  alleged  to  have 
beoi  committed  by  an  emjidoyfi  of  defend- 
ant Judgment  for  plaintiff.  Defendant  ap- 
peals. AfQrmed. 

The  plaintiff  Introduced  evidence  trading 
to  show  that  on  tbe  night  of  November  2, 
1001,  he,  together  with  Bryan  Crumpton  and 
one  or  two  other  boys,  boarded  one  of  the 
defendant's  street  cars  to  go  from  Birming- 
ham to  Bast  Lake,  the  place  of  plaintiff's 
residence;  that  he  paid  bis  fare  and  took  a 
seat  in  tbe  car;  that  Crumpton  was  standing 
near  the  rear  platform  of  tbe  car;  that 
Crumpton  bad  been  drinking  and  was  using 
abusive  language;  that  some  one  rang  the 
bell  of  the  car  for  It  to  stop;  that  tbe  con- 
ductor came  back  to  where  Crumpton  was 
standing  and  accused  him  of  having  rung 
the  bell;  upon  Crumpton  saying  that  he  did 
not  ring  the  bell,  tbe  conductor  called  him  a 

d  n  liar;  that  after  a  short  dispute,  the 

conductor  started  back  towards  the  front  end 
of  tbe  car  and  when  Crumpton  continued  to 
curse,  be  came  back  and  told  him  that  he 
must  stop  cursing  or  he  would  put  him  off  the 
car;  that  Mullen,  the  plaintiff,  who  was  sit- 
ting near  Crumpton,  remarked  that  if  be 

1 6.  Sae  Carrlen.  voL  f.  Cent  Dig.  g  lUS. 
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tried  to  put  Grnmpton  off,  he  would  have  to 
put  two  off,  to  whlcb  remark  the  conductor 
replied  tbtit  that  would  be  ea^y  to  do;  that 
the  conductor  then  started  towards  the  front 
of  the  car  again,  whereupon  the  plaintiff, 
Mullen,  turned  to  Crumptou  and  asked  him 
to  hush,  saying  that  *if  he  did  not  hush  up 
the  conductor  might  not  bare  any  better 
sense  than  to  try  and  put  him  off";  that 
thereupon  the  conductor  turned,  and,  after 
saying  to  Mullen,  "Haven't  I  got  any  better 
sense  than  that?"  he  threw  bis  arms  around 
MuUen'B  neck  and  struck  btm  two  or  three 
times  In  the  face.  At  the  time  this  assault 
was  made,  Mullen  was  still  sitting  down,  and 
bad  made  no  demonstration  towards  the  con- 
doctor. 

The  plaintiff  introduced  erldence  tending 
to  show  that  bis  face  was  still  Injured  by  the 
blows  Inflicted  by  the  conductor. 

The  defendant  Introduced  testimony  tend- 
ing to  show  that  the  plaintiff  was  using  loud 
and  boisterous  language,  and  bad,  prior  to 
the  conductor's  taking  hold  of  tilm,  cursed 
the  conductor;  that  the  conductor  stated  to 
blm  and  Crumpton  that,  If  they  did  not  hush 
corsing  and  stop  that  boisterous  conduct,  he 
would  have  to  put  them  off;  tbat  as  the  conr 
ductor  turned  from  the  plaintiff,  the  plain- 
tiff said:  "The  d  ^n  fool  hasn't  got  sense 

enough  to  run  a  car  nohow."  Tbat  there- 
upon the  conductor  said  be  had  sense  enough 
to  put  the  plaintiff  off.  and,  upon  giving  the 
signal  to  have  the  car  stopped,  he  caught  bold 
of  Mullen  by  his  coat  to  put  blm  off;  that 
thereupon  several  persons  Jumped  on  tils 
back;  tbat  the  conductor  asked  another  em- 
ploy6  of  the  defendant  to  take  the  boys  off 
bis  back,  and  the  disturbance  then  quieted 
down;  that  Mullen,  the  plaintiff,  spoke  up 
and  said  his  hat  had  blown  out  of  the  win- 
dow, and  asked  to  be  let  off  to  get  his  hat; 
and  that  when  the  car  stopped  at  the  next 
station  Mullen  did  get  off  and  get  his  hat 

During  the  examination  of  several  of  the 
witnesses,  the  plaintiff  asked  them  what  was 
the  age,  height  and  weight  of  the  plaintiff 
at  the  time  of  the  difficulty  with  the  defend- 
ant's conductor,  and  also  asked  several  wit- 
nesses as  to  what  was  the  age,  height  and 
weight  of  Jones,  the  conductor,  who  was  al- 
leged to  have  assaulted  the  plaintiff.  To 
each  of  the  questions  In  reference  to  these 
several  matters,  the  defendant  separately  ob- 
jected, and  separately  excepted  to  the  court's 
OTermling  its  objection.  The  defendant  also 
separately  moved  to  exclude  each  of  the  an- 
swers going  to  show  the  age,  height  and 
weight  of  the  plaintiff  and  Conductor  Jones^ 
and  separately  excepted  to  the  court  overrul- 
ing each  of  such  motions.  These  rulings  con- 
stitute the  bases  of  the  asslgoments  of  error 
numbered  from  3  to  10  inclusive. 

O.  L  McDonald,  who  had  been  examined  as 
a  witness  for  the  plaintiff,  was  Introduced 
as  a  witness,  and  in  rebuttal  was  asked  the 
following  question  by  the  plaintiff's  counsel: 
"Did  Mullen  say  tbat  Jones  was  such  a 


fool  he  conid  not  run  a  train?'  The  defend- 
ant objected  to  this  question  as  not  being  In 
rebuttal.  The  court  overruled  the  objection 
and  the  defendant  duly  excepted.  The  wit- 
ness answered,  "No,  sir,  he  did  not"  The 
ruling  of  the  court  in  overruling  the  defend- 
ant's objection  to  this  question,  constitutes 
the  basis  of  the  eleventh  assignment  of  error. 

The  plaintiff  introduced  one  J.  Smith  as  a 
witness  in  rebuttal,  who  testified  that  if  the 
plaintiff  had  said  tbat  the  conductor,  Jones, 

was  "such  a  d  n  fool  be  didn't  know  how 

to  run  or  could  not  run  a  train,  be,  the  wit- 
ness, did  not  hear  it";  thereupon  the  wit- 
ness was  asked  the  following  question; 
"Could  you  have  heard  It,  were  you  close 
enough  to  have  heard  it?"  The  defendant 
objected  to  this  question,  the  court  overnil- 
ed  the  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  answered  tbat  he  was 
close  enough  to  have  heard  It  The  other 
facts  relating  to  the  other  rulings  of  the  court 
upon  the  evidence,  as  reviewed  on  the  pres- 
ent appeal,  are  sufficiently  shown  in  the  opln- 
lom. 

The  court,  at  the  request  of  the  plaintlfl^ 
gave  to  the  Jury  the  following  written  char- 
ges: "(10)  I  charge  you,  gentlemoi  of  the 
Jury,  that  abusive  language  or  opprobrious 
epithets  alone  never  Justify  the  commission 
of  an  assault  by  a  conductor  in  charge  of  a 
train  upon  a  passenger.  (11)  I  charge  you, 
gentlemen  of  the  Jury,  th^t  If  you  believe 
from  the  evidence  that  the  defendant's  con- 
ductor struck  the  plaintiff,  then  your  verdict 
must  be  in  favor  of  the  plaintiff,  unless  you 
further  find  from  the  evidence  that  the  said 
conductor  struck  the  plaintiff  in  self-defense 
or  to  save  himself  from  bodily  harm." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges!  and  also 
separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  chaises  request- 
ed by  It:  "(1)  If  you  believe  from  the  evi- 
dence tbat  the  plaintiff  is  entitled  to  dam- 
ages, but  believe  tbat  nominal  damages 
would  be  all  the  plaintiff  should  have,  be- 
cause of  mitigating  circumstances,  yon  are 
authorized  to  award  him  only  nominal  dam- 
ages. (2)  The  undisputed  evidence  shows 
tbat  Crumpton  was  drunk  and  using  profane 
language,  and  I  now  charge  you  if  yon  be- 
lieve from  the  evidence  tliat  when  the  con- 
ductor threatened  to  put  Crumpton  off  the 
car  for  using  such  language,  the  plaintiff 
then,  by  bis  language  or  conduct,  encouraged 
Crumpton  to  continue  using  such  proCsne 
language,  you  can  consider  such  encourage- 
ment In  mitigation  of  any  damages  yoD  may 
consider  the  plaintiff  Is  entitled  to.  (3)  If 
you  believe  from  the  evidence  that  the  plain- 
tiff encouraged  a  drunken  passenger  to  con- 
tinue using  profane  language,  for  the  nse 
of  which  the  conductor  thneatened  to  ^ect 
such  passenger,  I  charge  you,  you  have  ttie 
right  to  consider  this  in  connection  with 
all  the  other  evidence  In  the  case  In  mitiga- 
tion of  any  fault  you  may  find  the  conductor 
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cominitted, '  If  yon  believe  from  the  eridence 
the  condDctor  committed  any  fault.  (4)  If 
yoQ  believe  from  the  evidence  that  the  plain- 
tut  encoaraged,  aided  and  abetted  a  drunk- 
en passenger  to  continue  ualng  profane  lan- 
guage, for  the  Tue  of  which  the  -conductor 
threatened  to  eject  such  drunken  passenger, 
and  if  you  furthw  believe  from  the  evidence 
the  conductor  then  attempted  to  eject  the 
plaintiff,  because  of  such  aid  and  encourage- 
ment, and  that  whatever  force  the  conductor 
used  was  used  In  an  honest  and  proper  ef- 
fort to  put  the  plaintiff  off  the  car,  yon  must 
find  for  the  defendant.  (6)  If  yon  believe 
from  the  evidence  that  Crumpton  was  drunk, 
that  he  was  using  profane  language,  that  the 
conductor  threatened  to  put  Crumpton  off  the 
car  for  using  such  language,  that  when  the 
conductor  threatened  to  put  Crumpton  off  the 
car,  the  plaintiff  said  to  the  conductor,  *If 
you  put  Crumpton  off,  you  will  have  to  put 
me  off,*  you  have  the  right  to  consider  this 
In  mitigation  of  any  fault  you  may  deter- 
mine the  conductor  may  have  committed. 
If  you  find  he  was  in  fault.  (6)  If  yon  be- 
lieve from  the  evidence  that  Crumpton  was 
cursing  while  a  passenger  on  the  car;  that 
the  conductor  told  Crumpton  he  would  put 
him  off  the  car.  If  he  did  not  stop  cursing; 
that  Crumpton  continued  to  curse,  and  the 
conductor  then  threatened  to  put  Crumpton 
off  the  car  for  cursing;  that,  when  the  con- 
ductor threatened  to  put  Crumpton  off  the 
car  for  cursing,  the  plaintiff  said  to  the  con- 
ductor, in  substance,  'If  yon  put  Crumpton 
off,  yon  will  have  to  put  me  off;*  that  the 
conductor  then  said  to  the  plaintiff,  in  sub- 
stance. That  would  be  an  easy  thing  to  do;* 
that  the  plaintiff  then  said,  in  substance.  In 
the  presence  and  hearing  of  the  conductor. 
The  damn  fool  has  not  sense  enough  to  run 
a  car  anyhow;'  that  the  conductor  then  took 
steps  to  stop  the  car,  and  put  his  hand  on 
plaintiff  to  eject  him  trom  the  car,  and  that 
the  conductor  used  no  more  force  than  would 
be  necessary  in  a  proper  and  reasonable  ef- 
fort to  eject  the  plaintiff  from  the  car,  after 
the  car  had  been  brought  to  a  atoi>— you  must 
find  for  the  defendant.  (7)  If  you  believe 
from  tbe  evidence  that  Crumpton  was  curs- 
ing on  the  car;  that  the  conductor  told  Orami>- 
ton  to  quit  cursing;  that  Crumpton  continued 
to  curse;  that  the  conductor  threatened  to 
put  Crumpton  off  the  car,  if  he  did  not  quit 
cursiug;  that  when  the  conductor  made  this 
threat  the  plaintiff  said,  In  substance,  to  the 
conductor,  'If  you  put  Crumpton  off  you  will 
bave  to  put  me  <^;*  that  the  conductor  then 
said  to  the  plaintiff,  in  substance.  That 
would  be  an  easy  thing  to  doj*  that  the 
plaintiff  then  said,  In  substance,  In  the  pres- 
ence and  hearing  of  the  conductor,  'That 
conductor  may  not  have  any  more  sense  than 
to  try  to  put  us  off;'  that  the  conductor  then 
rang  the  bell  to  stop  the  train,  and,  while 
the  train  was  slowing  np  to  stop,  the  con- 
ductor took  bold  of  the  plaintiff  to  put  him 
ott  the  car,  and  used  no  more  force  than 


was  necessai^  In  a  reasonable  and  proper 
effort  to  eject  the  plaintiff— yon  must  find 
for  the  defendant  (8)  If  yoh  believe  from 
the  evidence  that  Crumpton  was  curing  on 
the  car;  that  the  conductor  told  Crumpton 
to  quit  cursing;  that  Crumpton  continued 
to  curse;  that  the  conductor  told  Crumpton 
Jie  would  put  him  off  the  car  If  be  did  not 
quit  cursing;  that  the  plaintiff  then  said 
to  the  conductor,  'If  you  put  Crumpton  off, 
you  will  have  to  put  me  off;'  that  the  plain- 
tiff, by  the  use  of  such  language,  intended 
to  encourage  Crumpton  not  to  quit  cursing; 
that  the  plaintiff  also  said  in  the  presence 
and  bearing  of  the  conductor,  'He  may  not 
have  any  more  sense  than  to  put  us  off;* 
that  the  plaintiff,  by  the  use  of  such  lan- 
guage, intended  to  encourage  Crumpton  to 
continue  cursing— you  can,  in  connection 
with  all  the  other  evidence  in  this  case,  look 
to  such  encouragement  in  mitigation  of  any 
fault  yon  may  find  the  conductor  committed. 
(9)  Any  encouragement  you  may  find  the 
plaintiff  gave  to  Crumpton  to  misbehave  or 
curse  upon  the  car,  if  you  find  from  the  evi- 
dence the  plaintiff  did  so  encourage,  can  be 
looked  to  by  you  in  extenuation  and  miti- 
gation of  any  fault  you  may  find  the  con- 
ductor committed." 

The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff  assessing  his  damages  at  ^900. 
Thereupon  the  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  It  a  new 
trial,  upon  the  grounds  that  the  verdict  of 
the  Jury  was  contrary  to  the  weight  of  the 
evidence;  that  tbe  damages  assessed  by  the 
Jury  were  excessive;  that  the  court  erred  In 
refusing  to  give  each  of  the  charges  request- 
ed' by  the  defendant,  and  In  giving  the  char- 
ges requested  by  the  plaintiff.  The  court 
overruled  this  motion,  and  the  defendant  du- 
ly excepted. 

There  was  judgment  In  favor  of  the  plabi- 
tlff,  assessing  his  damages  at  (900.  The  de- 
fendant appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Walker,  TlUman,  Campbell  A  Walker,  for 
appellant  A.  O.  Lane  and  F.  8.  White,  for 

appellee. 

HARALSON,  J.  1.  The  witness,  McDon- 
ald, for  the  plaintiff,  bad  testified,  that  he 
witnessed  tbe  alleged  assault  on  the  plaintiff 
by  the  conductor;  that  it  grew  out  of  the 
conduct  of  one  Oumpton,  who  appeared  to 
be  drunk,  and  who  was  traveling  as  a  pas- 
senger in  company  with  tbe  plaintiff  and  oth- 
ers. The  conductor  bad  threatened  to  eject 
Crumpton  from  the  car,  on  account  of  the 
profane  language  he  was  using,  when  plaintifl 
said  to  the  conductor:  "If  you  try  to  put  him 
off,  you  wUl  have  to  put  botb  of  us  off." 
The  conductor  had  also  charged  Crumpton 
with  having  pulled  the  bell  cord,  which 
Oumpton  denied,  and  tbe  witness  stated. 
over  objection  by  defendant  that  the  con- 
ductor replied,  that  "he  was  a  d  n  liar,  he 
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did  da  It"  The  plalutUTs  counsel  asked  tbe 
witness,— "How  many  times,  if  at  all,  did  tbe 
condnctor  curse  in  talking  to  Crumpton?"  to 
which  question,  defendant  objected  as  call- 
ing for  immaterial  evidence.  The  evidence 
was  part  of  the  res  gestae  of  the  alleged  as- 
sault, and  what  was  said  and  done  by  each 
of  the  parties  to  the  transaction  was  legiti- 
mate to  be  stated. 

2.  Assignments  of  error  from  3  to  10  In- 
clusive, related  to  the  same  matter,— wheth- 
er  it  was  competent  for  plaintiff  to  prove  tbe 
age.  height  and  weight  of  plaintiff  which  was 
allowed  to  be  done.  Apart  from  any  eff<Ht 
to  put  tbe  plaintiff  off  the  train  and  In  con- 
nection with  the  evidence  tending  to  show 
that  the  conductor  assaulted  him,  the  Jury 
might  well  consider  the  age  and  relative  sizes 
of  tbe  parties.  Thomaaon  v.  Gray,  82  Ala. 
282,  3  South.  38;  Wllklna  v.  State.  08  Ala. 
2, 13  South.  312. 

3.  Tbe  objection  to  the  question,  tbe  basis 
of  tbe  assignment  of  error  11.  was  that  tbe 
question  was  not  in  rebuttal,  to  anything 
brought  out  by  defendant  It  was  within  the 
discretion  of  tbe  court  to  allow  it  Besides, 
it  was  in  rebuttal.  The  defendant  bad  ask- 
ed the  witness  Cheek,  on  cross,  if  he  bad  not 
heard  tbe  plaintiff  say  tbe  conductor  did  not 
have  sense  enough  to  run  tbe  car,— the  same 
matter  about  which  the  witness,  McDonald, 
was  interrogated  in  rebuttal  by  plaintiff. 

4.  Smith,  for  plaintiff.  In  rebuttal,  testi- 
fied, that  he  was  present  at  the  difficulty. 
The  attempt  was  made  by  defendant,  to  show 
that  plaintiff  said  tbe  conductor  was  such  a 
d— n  fool  he  did  not  know  how  to  run  a 
train.  He  was  asked  by  the  plaintiff,  If 
plaintiff  made  the  remark,  that  be,  tbe  wit- 
ness, could  have  heard  it,  or  was  close  enough 
to  have  beard  It  The  defendant  made  a 
general  objection  to  tbe  question.  It  was 
competent  for  the  witness  to  answer  it  Mc- 
Yay  V.  State,  100  Ala.  111.  14  South.  862;  A. 
G.  S.  B.  Ckh  T.  Linn,  103  AU.  135.  15  South. 
508. 

5.  There  was  no  error  In  tbe  charge  of  the 
court  for  plaintiff  numbered  lhat  abu- 
sive language  or  opprobrlooa  e^theta  alone 
never  Justify  tbe  commission  of  an  assault 
by  8  conductor  of  a  train  upon  a  passenger. 
Tbls  was  declared  to  be  tbe  law  hi  B.  B.  &  B. 
Go.  T.  Bakd,  130  Ala.  350,  30  South.  456.  54 
L.  R.  A.  752,  89  Am.  St  Rep.  43.  Nor  was 
there  anything  of  which  the  defendant  could 
complain  in  giving  tbe  one  for  plaintiff,  num- 
bered 11. 

6.  Charge  1  refnaed  for  defendant  aeema  to 
assume  that  there  were  mitigating  circum- 
stances in  the  assault  allied  to  have  been 
committed  by  the  conductor,  and  for  this  was 
"pnq^ly  refused. 

7.  Charges  2  and  8  requested  by  defend- 
ant were  properly  ref  oaed.   They  seem  to  aa> 


9ume  and  instrw^  the  Jury  as  a  fact,  ttiat 
Crumpton  was  drunk.  The  evidence  is  very 
persuasive  that  be  was  drunk,  but  there  was 
evidence,  of  tendencies  such,  as  made  it  prop- 
er for  that  fact  to  have  been  left  to  the  Jury. 
Smith,  who  was  present  testified  to  the  fact 
that  Crumptou  was  under  tbe  Influence  of 
liquor.  He  said:  "He  had  been  drinking,— 
be  wasn't  drunk.  *  *  *  I  cannot  tell  be 
was  drunk,  but  I  can  tell  he  was  under  tbe 
influence  of  liquor."  J.  F.  Cbltwood,  who 
was  also  present  and  saw  the  crowd  plain- 
tiff was  with,  testified:  "I  cannot  say  wheth- 
er any  of  them  were  drunk.  They  were  look- 
ing pretty  lively,  after  I  got  on  the  car,  but 
after  tbe  racket  was  over,  they  did  not  talk 
like  they  were  drank."  If  the  tendencies  of 
the  evidence  to  show  that  Crumpton  was  not 
drunk,  were  weak,  as  compared  with  other 
evidence  that  be  was,  the  fact,  whether  he 
was  drunk  or  not  as  we  hare  said,  was  for 
the  Jury  to  determine.  These  charges  were 
properly  refused,  for  this  reason,  as  well  as 
for  other  faults  not  noticed. 

8.  Charge  4  is  subject  to  tbe  same  vice. 
Moreover,  It  directs  that  the  assault,  which 
plaintiff's  evidence  tends  to  show  was  com- 
mitted, was  proper,  If  used  in  an  honest  and 
proper  effort  to  eject  plaintiff  from  the  car. 
Tbe  burden  was  on  tbe  defendant  to  JnstUy 
the  assault,  and  to  show  that  it  was  neow- 
sary;  and  if  the  conductor  honestiy  but  mis- 
takenly supposed  be  was  Justified,  this  would 
not  exempt  the  defendant  from  liability.  As 
we  have  said,  he  bad  no  right  to  strike  the 
plaintiff  In  ejecting  him  from  the  car,  unlws 
it  was  necessary  to  defend  himself  from  an 
assault  first  made  upon  blm,  and  it  was  for 
the  Jury  to  determine,  from  all  the  facts,  if 
the  assault  was  proper  in  an  effort  to  eject 
plaintiff.  Tbe  charge  falls  abort  of  these 
wholesome  princftilei,  B.  B.  &  B.  Go.  t. 
Baird,  sniura. 

9.  Charge  6  was  properly  refused.  It  was 
argumentative,  and  Instructed  as  a  Jnstlfl- 
cation  for  the  assault  (which  the  conductOT 
was  prohibited  from  making,  except  to  de- 
fend himself  from  an  assault  first  made  by 
plaintifl  on  him),  tbe  words  alleged  to  have 
been  lued  by  plaintiff,  viz.:  "If  yon  put 
Crumptftt  off  you  will  have  to  put  me  off." 
Tbese  words,  if  used  by  plaintifl,  did  not 
Justify  an  assault  by  the  conductor  on  him, 
neither  for  making  It  nor  to  mitigate  dam- 
ages therefor.  ' 

For  tbe  same  reason,  and  from  what  has 
been  said  above,  charges  ^  7,  8  and  Q  were 
properly  refused. 

We  have  examined  the  evidence  In  the 
case,  and  are  unable  to  conclude  that  the 
court  erred  In  refusing  the  motion  for  a 
new  trial,  im  any  of  the  groimdfl  for  wbldi  It 
vraa  asked. 

Afflnned. 
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(U»  Ala.  179   

MEYEH  T.  BLOOH. 
OSaprame  Court  of  Alabama.    Dec  IT,  1903.) 
DBTIMOB-PLHA— DBHUKBBR— HOnONft-^IXiL 
or  BXCKPTIOHS-RBVISV. 

1.  Tbe  9TeiTuliiig  of  a  demurrer  to  a  motloii 
interposed  to  Btrike  defendant's  affidavit  for  an 
interpleader  in  a  Btatutorjr  action  of  detinue 
«anoot  be  reviewed  udIbm  presented  bj  biil  of 
exceptiona, 

2.  A  motion  to  strike  an  affldaTit  for  Inter- 
pleader ia  not  a  pleading,  and  hence  cannot  be 
attacked  hj  demurrer. 

3.  In  an  action  of  detinue,  a  pleading  alleging 
that  the  yxopeTty  soogbt  to  be  recovered  baa 
been  conveyed  to  plaintiff  bj  defeodant  by  a 
mortgage,  and  that  there  was  a  failure  of  con- 
■Ideratien  for  the  mortgage  and  the  debt  se- 
cured tiiereb7t  was  demurrable  for  failure  to 
allege  tbe  facts  showing  the  taiifM  of  con- 
sideration. 

Aroeal  from  Oitr  Oonrt  of  Sebna;  JOhn 
W.  Itabty,  laOgt. 

Statatotr  action  of  dettame  tqr  L  Blocb 
against  J.  D.  Merer.  Firan  a  Judgment  In 
taror  of  pb*""*'',  defendant  anwals.  Af- 
Armed. 

Tbe  plaintiff  claimed  under  a  mortgage  al- 
k^fed  to  have  been  executed  by  blm  to  the 
defendant  The  defendant  pleaded  the  gen- 
eral isane,  and  hj  special  plea  sought  to  set 
np  that  tbe  property  mentioned  in  the  com- 
plaint was  held  by  a  third  person.  This  spe- 
cial plea  was  stricken  on  motion  of  the  plain- 
tiff.  Tboeopon  the  defendant  filed  a  special 
^ea  and  affldavit  In  which  he  averred  that 
be  did  not  dalm  title  to  the  property  sued 
for,  bot  that  one  Bobt  Smith,  who  was  not 
a  party  to  the  suit  claimed  the  property  sued 
for,  and  prayed  that  said  Smith  be  required 
to  come  In  and  defend  the  suit  The  plain- 
tiff moved  to  strike  this  aSidavit  for  inter- 
pleader from  the  file,  aarignlng  several 
grounds  therefor.  The  defendant  demurred 
to  tbe  plaintiff's  motion  to  strike  the  affi- 
davit for  Interpleader,  and  this  demurrer  was 
overmled,  and  the  court  then  granted  the 
motlrai  of  13ie  plaintiff  to  strike  tbe  affidavit 
tor  interpleader  from  tbe  ffie.  Among  other 
special  pleas  filed  by  tiie  defendant  was  tbe 
foUowiDg:  "(7)  And  for  further  answer  to 
tbe  complaint;  defendant  says  that  plaintiff 
saea  In  this  case  to  recover  property  convey- 
ed to  him  by  mortgage  made  to  him  by  de- 
f^dant,  and  that  there  was  a  failure  of  con- 
sideration for  said  mortgage  and  the  debt  se- 
enred  thereby."  To  this  seventh  plea  tbe 
plaintiff  demurred  upon  the  following  ground: 
"CI)  It  falls  to  aver  any  facts  showing  fail- 
ure of  consideration."  This  demurrer  was 
snstalned.  Tbe  other  rulings  of  the  court 
which  are  assigned  as  error  were  baaed  upon 
the  rulings  of  tbe  court  upon  motions  made 
•a  to  the  special  pleadings,  but  there  Is  no 
Dill  of  exceptions  certified  to  this  court 

Craig  ic  Gralg,  tor  appellant  Henijr  F. 
Beese,  tor  appellee. 

TTSON,  J.  Of  tbe  five  assignments  of  er^ 
Kffi,  oDiy  two  are  Insisted  upon.  Doubtless 
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tba  otber  diree  are  not  urged  because  the 
matters  to  which  they  relate  are  not  present- 
ed for  review  by  bill  of  exertions.  And  tot 
that  mattm*,  one  of  tbose  Insisted  on,  which 
eomplalna  oi  tbe  orermllng  of  a  demurru' 
to  the  motion  Interposed  by  plaintiff  to  strike 
defendant's  affidavit  tot  an  Interpleader,  Is 
In  tbe  same  predicament  Jones  t.  City  <rf 
Annlston  (Ala.)  SS  South.  112,  and  cases  there 
dted.  Besides,  tbe  office  of  a  demurrer  Is 
to  test  the  sufficiency  at  a  pleading.  The 
motion  at  which  tbe  demurrer  was  directed 
in  tills  case  is  not  a  pleading  In  tbe  cause. 

1b»  other  aaalgnment  relates  to  the  sus- 
telnlng  (tf  tbe  demucrer  to  tbe  seventb  idea. 
This  plea  is  clearly  subject  to  tbe  defect 
pointed  out  In  tbe  demurrer.  Powell  t. 
GrawfOEd.  110  Ala.  2D4,  18  South.  808;  Mc- 
Afee T.  Glen  MaiT  Ooal  *  Coke  Oo«  97  Ala. 
709,  U  Soutb.  881;  Slma  t.  Hessfeld.  8B 
Ala.  UB,  10  South.  227;  OanneUcb  t.  Mlms, 
88  Ala.  83S^  6  South.  91S. 

Afflrmfid. 

(IM  Ala.  im 

WHITLBT  r.  LtDE  st  aL 

(Supreme  Court  of  Alabama.   Dee.  17,  1903.) 

BAUB  OF  JjAHJ^-^CK  09  TrTLB-aUIT  TO 
ABATS  PRICB-BUEtDEN  OF  PROOF. 

1.  (Complainant  purchaser  of  land,  by  accept 
lug  a  deed  thereof,  and  giving  a  purdiaBe-mone; 
mortgage,  acknowledges  that  his  vendors  bad 
title;  and  ia  a  suit  by  him  for  abatomeiU  from 
the  purchase  money,  and  In  a  cross-UU  against 
him  for  foreclosure,  he  lias  the  burden  of  prov- 
ing lack  of  title,  which,  on  appeal  from  an  ad- 
verse decree,  he  cannot  be  held  to  have  sus- 
tained, he  having  had  posseislon  of  part,  at 
least,  of  the  land  In  dispute,  and  not  been  oust- 
ed from  any  of  it^  and  thongh  wltoesses  gave 
teetlmonr  tending  to  show  that  at  the  time  of 
the  porcbase  another  than  the  vendors  had  title 
by  adverse  possession,  no  leas  hi  number,  of 
apparent  credibility,  giving  testimony  which,  if 
true,  shows  one  of  the  vendors  had  title  by 
adverse  possession.  , 

Appeal  from  Chancery  Ck)art,  Conecuh 
Ciounty;  W.  It.  Parka,  Cbancellor. 

Suit  by  D.  a  Whitley  against  A.  O.  Llde 
and  others.  A.  0.  Llde  tiled  a  cross-bill. 
From  an  adverse  decree,  complainant  ap- 
peals. AfBrmed. 

Stallworth  A  Burnett  and  Jas.  A.  Stall- 
worth,  for  aniellant  O.  R.  Fambam,  for 

appellee. 

SHARPB,  J.  (Complainant  Whitley, 
bought  land  from  Uie  defendants,  and  re- 
ceived a  deed  which  described  tbe  land  by 
govemment  numbers,  and  as  containing  760 
acres,  more  or  less.  To  the  defendant  A.  0 
Lide  be  gave  a  mortgage  on  the  land  to  se- 
cure a  deferred  payment  of  tbe  purchase 
price.  Payment  was  not  made  at  the  stipu- 
lated time,  and  tbe  land  was  about  to  be  sold 
under  a  power  in  the  mortgage,  when  Whit- 
ley filed  the  original  bill  in  this  cause,  seek- 
ing to  oijoln  tbe  sale,  and  to  abate  the  pur- 
chase money  by  so  much  as  repres^its  a 
tract  of  100  acrea  of  tbe  land  embraced  In 
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the  deed,  opon  ttw  ^tmd  tliat  defendants 
Induced  him  to  beU«Te  tbey  owned  that  tract; 
that  they  did  not  have  or  convey  title  there- 
to, and  were  InsolTent  nonrestdents.  By  a 
CToas-blU,  A.  0.  Ude  sought  a  decree  of  f  ore- 
ckwnre.  This  appeal  Is  tcom  a  decree  ren- 
dered on  final  hearing  dismissing  the  orig- 
inal bill,  and  granting  t&let  under  the  ecoas- 
bUl. 

Whitley's  acceptance  of  the  deed  and  his 

encution  of  the  mortgage  amount  to  an  ac- 
knowledgment on  hlB  part  that  his  vendors, 
or  one  of  them,  had  title,  and,  together  with 
the  admitted  fact  of  nonpayment,  showed 
prima  fade  that  the  mortgagee  was  entitled 
to  foreclosure.  Therefore  the  harden  was  on 
Whitley  both  in  the  case  made  by  the  orig- 
inal bill,  and  that  presrated  by  the  cross- 
bill, to  prove  the  alleged  lack  ot  title.  Hie 
effort  in  that  direction  has  been  to  prove 
this  tract  of  land  belonged  to  one  Sims,  who 
was  the  owner  of  lands  adjoining.  The  evi- 
dence Is  In  some  conflict  as  to  whether  com- 
plainant, Whitley,  has,  since  his  purchase,  Iiad 
alt  this  160  acres  in  possession;  bat  It  shows 
concloslvely  that  he  has  cultivated  part  of 
It,  and  has  not  been  evicted  from  any  part 
of  it  It  doe^  not  serve  to  trace  the  title 
from  Its  original  source  to  either  Sims  or  the 
defendants.  Sims,  though  residing  within 
the  Jurisdiction,  .^as  not  been  made  a  wit- 
ness; bnt  in  behalf  of  complainant  several 
witnesses  have  been  examined  whose  testi- 
mony tend  to  show  that,  at  the  time  of  com- 
plainant's purchase,  Sims  had  title  to  the 
land  In  question  by  adverse  possession  on  the 
part  of  himself  and  those  to  whose  rights  he 
has  succeeded.  No  less  in  number  or  ap- 
parent credibility  are  the  witnesses  testify- 
ing for  defendant  on  this  subject,  and  their 
testimony.  If  true,  shows  ttiat,  for  more  than 
10  years  next  before  be  sold  it  to  complain- 
ant, the  defendant  B.  A..L>ide,  himself  and 
through  others,  whose  rights  had  been  con- 
veyed to  him,  bad  held,  nsed,  and  claimed  the 
land  openly  and  In  adretse  possession;  and 
80,  if  In  no  other  waj,  was  invested  with 
title.  In  our  opinion,  the  evidence  rdatlng 
to  this  Issue  of  title  does  not  preponderate 
in  favor  of  complainant  Whitley;  and  it 
follows,  without  regard  to  the  conflicting  evi- 
dence as  to  defendants'  alleged  insolv^cy 
and  nonresldenc^  that  the  decree  must  be 
affirmed. 
Afllrmed. 


on  Ala.  San 

HILLIKIN  &  GO.  V.  OARMIOHABL. 

{finpreme  Court  Of  Alabama.   Dec.  17,  1903.) 

R0HBSTBA1>-LBABB  OF  TTTRPBNTINB  PRITZ- 

LEQES— NECESSITY  OF  WIFE'S  SIGNA- 
TURE AND  ACKNOWLEDGMENT. 

1.  A  lease  of  tiirpentine  privileKes  in  pine 
trees  standing  on  a  homestead  may  oe  made  by 
the  owner  withont  the  dgnature  of  his  wife, 
and  her  acknowledgment  separate  and  apart 
from  him,  as  required  by  Code  1896,  i  2031, 


as  a  conditlott  precedent  to  the  validity  of  a 
"mortgage,  deed,  or  other  owveyanee  of  Ota 

homestead." 

Appeal  from  Chancery  Court,  Genera 
County;  W.  U  FaAs;  Chancer. 

BlU  by  Mllllkin  ft  Co.  against  D.  C.  Gar- 
mlchael.  From  a  decree  in  favor  of  defend- 
ant, complalnanhi  appeaL  Afflrmed. 

The  bill  averred  that  on  December  8, 1899, 
one  rranklln,  the  owner  of  certain  lands, 
which  he  occupied  as  a  homestead,  executed 
a  lease  to  the  complsinants,  granting  to 
them  the  turpentine  privileges  in  the  pine 
trees  standing  upon  said  lands  for  a  period 
of  three  years  from  the  time  said  trees 
should  be  boxed;  that  in  said  lease  there 
was  granted  the  right  of  ingress  to  and 
egress  ftom  said  lands;  and  the  right  to  ent 
snd  box  said  trees  for  turpentine  inrtvll^Ees. 
and  the  right  to  use  the  lands  for  the  man- 
agement of  their  buEtfnesB  in  making  turpen- 
tine and  rosin  from  the  gum  lyS  the  pine 
trees;  that  this  lease  was  signed  by  both 
Franklin  and  his  wlf^  and  was  acknowl- 
edged by  both  of  them,  the  a<Anowledff- 
ment  of  the  wife  being  separate  and  apart 
from  the  husband,  and  In  the  form  required 
for  the  conveyance  of  a  homestead.  It  was 
then  averred  in  the  bUI  that  the  respmidait 
D.  C.  Cacmlcha^  asserted  some  right  ot 
claim  to  the  turpentine  privilege  In  the  treea 
standing  l^K>n  said  lands,  and  to  box  said 
trees  and  gather  the  gum  from  said  boxea, 
and  that  he  was  trespaaslng  upon  the  ti^its 
of  the  complainants  by  boxing  the  treeo,  and 
gathering  the>  gam  and  manufacturing  it  in- 
to turpentine  and  rosin.  The  prayer  of  the 
bill  was  that  the  defendant  be  enjoined 
from  the  commission  of  such  trespasses.  TIm 
defendant  filed  an  answer  to  the  blU,  dry- 
ing that  he  was  trespassing  upon  any  of  the 
property  rights  of  the  complalnanta^  and  then 
averred  that  on  Jnne  1, 1881,  the  said  Frank* 
Un  executed  to  him  a  lease  1^  which  he 
granted  to  the  defendant  the  right  of  In- 
gress to  and  egress  from  Uie  lands  deectilH 
ed  in  the  original  bill,  and  to  the  rights^ 
appurtenances,  and  privileges  to  eater  upoo 
said  lands  tor  the  purpose  of  boxing  aaid  pine 
trees,  and  gathering  the  gum  tfaer^rom  tor 
the  manufacture  of  turpentine  and  toalii, 
and  tha^  in  entering  upon  the  landa  as  av^ 
red  in  the  complainants'  bill,  he  (the  defend- 
ant) was  In  the  exercise  of  the  rl^ts  grant- 
ed to  him  under  said  lease  from  said  Frank- 
lin. The  defendant  asked  that  his  answer 
be  taken  as  a  cross-bill,  and  that  the  com- 
plalnants  be  enjoined  from  entering  vfioa 
said  lands,  boxing  said  trees,  and  taking  the 
gum  therefrom.  There  was  attached  to  the 
answer  and  crosa-blll  a  lease  from  saM 
Franklin  to  Mathis  &  Co.,  which  was  ex- 
ecuted on  June  1.  1891,  and  was  signed  by 
Stephen  Franklin  alone,  and  attested  by  one 
witness.  This  lease  granted  the  turpentine 
privileges,  as  avOTed  In  the  answer,  *tOT 
a  term  of  three  yean  from  the  date  of  box- 
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Inf."  It  was  thown  by  the  eTldence  tiiat 
tlie  GomplainantB  entered  npon  ttM  lands 
and  boxed  the  trees  In  Jannaiy,  1900;  that 
prior  to  that  time  no  one  had  entered  upon 
said  laade  and  boxed  iaid  trees  for  tnipen- 
tlne  pupoae^  hut  that  In  May,  1900^  the 
defendant,  who  had  not  tiieretofore  boxed 
any  of  the  txen^  entered  upon  said  lands 
and  exercised  the  rights  granted  to  him  un- 
der his  lease. 

SandQV  &  McGrlff,  for  appellants.  H.  A. 
Pearce  and  B,  D.  Crawford,  for  appellee. 

TYSON,  J.  The  matter  of  controTorsy  be- 
tween the  parties  arises  out  of  their  respec- 
tlve  claims  to  box  and  take  from  pine  trees 
gum  or  rosin,  standing  npon  the  homestead 
of  one  Franklin.  The  complainants  predi- 
cate their  right  npon  a  written  Instrument 
of  date  of  December  8,  3.899.  granting  to 
them  the  right  of  Ingress  and  egress  upon 
the  land  for  the  boxing  of  the  trees,  and 
taking  from  them  the  gum  for  the  purpose 
of  manufacturing  turpentine,  for  a  designat- 
ed period  of  time,  which  was  executed  by 
both  Franklin  and  his  wife,  and  properly 
acknowledged  by  both.  The  acknowledg- 
ment of  the  wife  is  In  the  form  required 
for  conveyances  of  homesteads.  The  respond- 
ent asserts  his  right  under  a  similar  Inatm- 
ment  executed  by  Franklin,  the  husband, 
alone,  on  Norember  24,  1890,  and  recorded 
June  1,  1891.  From  this  statement  It  will 
readily  he  seen  that  the  Question  presented 
la  whether  the  signature  of  the  wife,  and 
her  separate  and  apart  acknowledgment,  are 
necessary  to  the  ralldl^  of  the  instrument 
under  which  the  respondent  claims.  If  not 
It  l8  entirely  clear  that  his  right  Is  siverlor 
to  those  of  the  complainants. 

The  statute  provides  that  "no  mor^^^ 
deed  or  other  conveyance  of  the  homestead 
by  a  married  man  shall  be  valid  without  the 
Tolnntary  signature  and  assent  of  his  wife, 
which  must  he  shown  by  her  examination, 
separate  and  apart  from  him,  before  an  offi- 
cer authorised  by  law  to  take  acknowledge 
menta  of  deeds,  and  the  certtflcate  of  such 
officer  upon  or  attached  to  said  mortgage 
deed  or  conveyance^"  etc  Section  2034  of 
the  Code  of  1896.  This  statute  simply  re- 
strains  and  limits  the  husband's  power  of 
alienation,  in  whom  the  title  to  the  home- 
stead Is  vested,  which  Is  a  mere  incident  of 
his  ownership.  McOulre  v.  Van  Pelt;  fiS 
Ala.  86S.  He  Is  the  owner  of  It,  and  has 
unlimited  dominion  and  power  over  It,  so 
fftr  as  the  use  to  vbich  it  may  be  put  He 
may  cultivate  it;  If  it  Is  susce^ble  of  culti- 
vation, or  not  t>  be  pleases,  and  In  such 
maimer  ui  he  may  choose.  He  may.  If  it 
la  timbered  land,  fell  the  timber  for  the  pur^ 
pose  of  making  it  suitable  for  cultivation) 
OT,  for  that  matter;  he  may  destroy  the 
timber  growing  npon  it  or  he  may  sell  it 
after  he  has  felled  It;  and  this  he  may  do, 
altibough  thct  doing  of  tt  may.  destroy  the 


market  value  of  the  land.  He  has  tiie.  un- 
doubted right  to  extract  from  tlie  pine  trees 
upon  it  the  gnm  w  rosin  without  molesta- 
tion or  hindrance)  <a  to  take  from  the  trees 
tba  burrs  or  needles  for  the  purpose  ot  sale 
or  otherwise.  Should  there  he  upon  It  an 
wchard  of  fmlt  trees,  who  doubts  bis  nn- 
Qualifled  right  to  gather  the  fmit  and  dis- 
pose of  It  as  he  may  choose?  Or,  should 
mlnwals  exist  In  or  upon  -tt  who  can  ques- 
Um  his  right  to  mine  and  dispose  of  them? 
The  crops  he  may  raise  upon  It  are  his,  and 
these  he  may  mortgage  or  sell  without  his 
wife's  assent  In  short  being  the  ownor, 
tte  use  to  whldi  he  may  put  tiie  land,  and 
everything  attached  to  It  and  a  part  of  it 
is  inimitable  and  uncontrollable.  Assuming, 
fw  the  purpose  <tt  this  case,  as  seems  to 
have  been  done  in  Milllfcln  v.  Garmlchael, 
184  Ala.  623,  88  South.  9;  92  Am.  St  Bep. 
45,  that  the  instnunent  under  which  the  re- 
spondent claims  is  »  cmv^yance  of  an  in- 
terest in  the  land  proposition  not  decided), 
the  prlndi^  that  must  control  is  found  in 
15  Am.  ft  Sng.  Bncy.  of  Law  (2d  Bd.)  p. 
674.  It  Is  there  said:  "The  authorities  are 
not  uniform  .as  to  the  right  of  the  hasband 
alone  to  lease  the  homestead  premises,  for 
this  right  has  been  both  affirmed  and  denied. 
The  most  satisfactory  rule  would  seem  to  be 
that  the  hasband  alone  may  lease  the  home- 
stead lands  tttt  purposes  not  interfering  with 
the  use  of  the  property  as  a  homestead,  but 
cannot  do  so  when  the  lease  Interferes  with 
such  possession  and  enjoyment  ot  the  prem- 
ises by  the  wife."  Mr.  Thompson,  In  his 
work  on  Homestead  &  Bxemptlons  (section 
471),  stotes  the  same  role  in  this  language: 
"But  the  husband  may,  without  the  consent 
of  the  wife,  give  leases  of  homestmd  lands 
which  do  not  interfen  with  their  use  and 
occupancy  as  a  iKnnestead,  and  also  licenses 
to  cut  timber,  quarry  stone,  remove  min- 
erals, and  the  like,"  ete.  Se^  also,  Waples 
on  Homestead  A  Bxonptlons  I  433;  Smyth 
on  Homestead  St  Bxempttons,  |  303;  Hark- 
ness  V.  Burton,  S8  Iowa,  101;  Ooughlln  v. 
Coughlln,  26  Kan.  116.  Under  this  rule  the 
rights  of  the  husband  as  owner  aro  folly 
protected  and  conserved,  and  no  r^ht  of  the 
mite  violated.  In  the  absence  of  averment 
and  proof  that  the  exercise  of  the  privileges 
granted  to  the  respondent  Intwfen  with  the 
use  and  occupancy  of  the  land  as  a  home- 
stead, it  cannot  be  affirmed  that  it  does.  It 
Is  not  even  tiiown  that  the  »tracttng  of  the 
gem  or  rosin  from  the  trees  deteriorates  their 
value— much  less,  diminishes  the  value  of  the 
land,  or  otherwise  Impairs  its  value  as  a 
homestead;  mm  constat  Its  value  may  be 
enhanced,  and  its  use  and  occupation  as  a 
homestead  rendered  mon  valuable.  The 
case  of  McKeniie  v.  Shows,  70  Hiss.  888, 
12^  Sooth.  886,  86  Am.  8t  664^  dtSd 

by  appellants,  invidved  the  validly  of  a  eon- 
v^ance  by  the  husband  of  alt  tfie  tUnber 
of  a  designated  size  growing  on  the  land, 
no  time  bring  fixed  for  its  removal  The 
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question  presented  wu  whether  the  convey- 
ance was  an  Incnmbnuioe  ol  the  homeatead. 
The  conrt  held  tiiat  grawbig  treee  are  a  part 
of  the  realty,  that  the  conreyance  -waa  an 
Incumbrance  and  that  the  wife  should  have 
Joined  In  It  Btreaa  was  laid  In  13ie  opinion 
upon  the  foct  tiiat  these  -vnis  a  wholeaale 
conveyance  of  the  timber,  with  large  diminu- 
tion In  Talne  of  the  homestead.  The  case 
of  FrlChett  T.  DttTls,  JOl  Qa.  236,  28  S.  a 
606,  66  Am.  St.  Rep.  288,  also  dted  and 
reHed  npon.  Is  Tecy  mnch  like  the  Mlaalselppl 
case.  The  point  Involved  In  MUUken  t. 
Faulk,  lU  Ala.  668.  20  South.  684,  was 
whetiier  the  lease  which  was  of  the  same 
character  as  these,  was  an  nncon^tlonal  con- 
veyance ct  real  pn^erty,  within  the  mean* 
Ing  of  section  1006  of  the  Code  of  1896.  It 
was  held  that  it  was.  Neither  of  tiiese  cases 
Is  in  p<^t  What  we  bave  said  in  no  wise 
conflicts  with  McGbee  ▼.  Wilson,  111  Ahi. 
ei6,  20  Sooth.  619,  66  Am.  St  Rep.  72,  whlcb 
holds  that  the  conveyance  of  a  right  ct 
way  to  a  railroad  through  the  bomeeteaO, 
in  which  the  wife  does  not  Join,  is  void.  The 
distinction  between  that  case  and  this  one  is 
so  appareot  It  Is  unnecessary  to  point  it  out 
Alflrmed. 


(1S8  Ala.  SOS) 

LOVEMAN,  JOSBPH  ft  LOEB  T.  BROWN. 

(Sapreme  Gonrt  of  Alabama.    Dee.  17, 

DISCHAROB  OF  EMPLOY*— JUSTIFICATION- 
BIAS  or  WITNESS— EVIDENCE. 

1.  An  employer  may  justUy  his  discharge  of 
an  employ^  by  a  caiue  not  known  by  him  at 
the  time  of  the  disdiarge. 

2.  Plaintiff,  In  an  actum  for  dlsdiBrge  from 
the  employ  of  a  partnership,  to  show  mas  of  a 
witness,  one  of  the  partners,  may  show  that 
they  had  trouble  over  witness'  charging  a  cus- 
tomer, over  idaintilFi  objection,  hlgha  prices 
than  he  waa  entitled  to  nnder  Jus  contract 

Appeal  from  City  Court  of  Birmingham; 
Ohas.  A.  Senn,  Judge. 

Action  by  George  B.  Brown  against  Love- 
man,  Joseph  &  lioeb,  a  partnership,  for  die- 
charge  of  plaintiff  from  defendants*  employ. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

The  contract  was  alleged  to  have  been 
made  on  April  13,  1801,  for  one  year,  as  a 
clerk  in  the  crockery  department  of  the  de- 
fendants* store  at  a  salary  of  $1,500,  payable 
In  equal  monthly  Installments,  and  it  was  al- 
leged to  have  been  breached  by  the  wrongful 
discharge  of  the  plaintiff  on  May  9.  190L 
The  cause  waa  tried  upon  the  second  count 
of  the  complaint  as  amended.  The  defend- 
ants pleaded  the  general  issue,  performance  of 
the  contract,  and  payment,  and  also  the  fol- 
lowing special  plea:  "(4)  For  further  answa 
to  said  complaint  defendants  say  the  plain- 
tiff ought  not  to  recover  In  this  action  for 
that  defendants  did  not  wrongfully  discharge 
plaintiff,  as  in  his  said  complaint  he  hath  al- 
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l^ed.  In  this,  to  wit,'  Oat  ptalnHfF,  In  and 
about  the  service  In  whltfli  he  was  employed, 
waa  rude^  disobedient  and  disrespectful  to 
defendants,  bis  nuployors.  In  that  he  made 
hostile  demonstrations,  used  intemperate  aud 
profane  language  to  Us  immediate  snperlw 
in  the  presence  of  lady  employfis  In  d^end- 
ants^  store  and  of  customers,  on  account  of 
wbich  plaintiff  was  discharged;  whmfore 
defendants  say  plaintiff  oui^t  not  to  recov^ 
er.**  The  plaintiff  demurred  to  tbe  foortb 
special  plea  upon  the  grounds:  (1)  That  it 
does  not  appear  therefrom  that  Ibe  defCTd* 
ants  discharged  plaintiff  on  account  of  plain- 
tiff's alleged  misconduct  (2)  That  it  does 
not  appear  tberefnnn  that  plaintiff  wu  not 
Justified  In  conducting  himself  In  tiie  man- 
ner tai  said  plea  alleged.  <^  That  it  does 
not  i^>pear  from  said  plea  that  pltdntUTs 
said  misconduct  was  the  cause  of  his  dis- 
charge. The  court  sustained  the  demurrer 
to  this  fourth  specie  plea,  and  thereupon 
tbe  defendants  amended  tbe  plea  so  as  to  read 
as  follows;  **For  further  answer  to  said  com- 
plaint defendants  say  the  plataitiff  ought  not 
to  recover  In  this  action  for  that  they  did  not 
wrongfully  discharge  plaintiff,  as  in  bis  said 
complaint  he  bath  alleged,  for  that  plaintiff 
while  to  and  about  tbe  servloe  In  which  he 
was  an  employe  was  rude,  disobedient  and 
disrespectful  to  his  Immediate  superior,  to 
wit,  Leo  Loeb,  where  plaintiff  was  employ- 
ed; that  he  made  hostile  demonstrations  to- 
wards said  Loeb,  and  used  intemperate  and 
profane  language  to  said  Loeb  In  the  presence 
of  a  lady  employ^  and  others  and  of  a  lady 
customer,  wherefore  and  for  which  caase 
defendants  dlschai^ed  plaintiff;  wherefore 
plaintiff  ought  not  ta  ncovet."  There  was 
evidence  Introduced  on  the  part  of  tbe  plain- 
tiff tending  to  show  that  his  discharge  was 
unwarranted,  while  the  evidence  on  the  part 
of  tbe  defendant  tended  to  show  that  be  was 
discharged  by  reason  of  Us  ndsconduct  and 
disrespect  towards  Mr.  Leo  Loeb,  a  member 
of  tbe  firm,  who  vras  the  superior  of  tbe 
plaintiff,  and  had  superintendence  over  bis 
department  Undor  the  opinion  on  the  pres- 
ent appeal  it  Is  uuneceanry  to  set  ont  tin 
evidence  In  detalL  During  tbe  cross-examt> 
nation  of  Leo  Loet^  a  memher  of  Ibe  de- 
fendants' firm,  and  to  whom  the  defendants 
allege  the  plaintiff  was  disrespectful,  be  was 
asked  by  the  plaintiff's  counsd  Ibe  t(4low> 
Ing  qtiestion;  "Tell  the  JU17  if  In  Jaunaiy, 
1901,  whilst  yon  and  plaintiff  were  In  New 
York  filling  a  contract  between  defendants 
and  one  Nabb  for  tbe  purclmse  of  crodwiy 
tor  the  Hlllman  Hotel  at  a  fixed  per  cent 
above  cost  did  yon  not  propose  to  plaintiff 
to  Invoice  the  goods  bought  at  a  figure  in  ex- 
cess of  their  actual  cost  eud  did  be  not  de- 
cline to  do  BO,  and  was  tbere  not  trouble 
between  you  about  Itl**  The  defendant  ob> 
Jected  to  this  question,  vipon  the  gronnd  tliat 
It  called  for  irrelevant  and  lll^ial  evidence^ 
and  upon  the  further  ground  tliat  fiie  matter 
asked  about  occurred  more  Iban  two  months 
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before  the  dlscluirge  of  the  plalntUf,  and 
that  tbe  annrer  could  ibed  no  UgM  on  the 
tasoes  lUTOlred  In  tbe  case.  Tbe  conrt  ora> 
ruled  the  objection,  and  tbe  deCendanta  dulj 
excepted.  The  witneaa  answered  that  he  did 
not  make  iucb  proposition  to  tba  plalntifl^ 
and  then  atated  that  the  plaintiff  proposed 
to  Um  to  charge  Mr.  Nabb  more  than  the 
net  cost  tax  the  crockexr.  Tbe  deCendanta 
moved  to  exclude  all  lha  artdaiee  aa  to  'Qie 
eonvonatlon  and  transaction  in  New  York, 
on  the  ground  ttat  It  mu  Irrelevant  and  Im- 
materlaL  Tbe  court  orermled  tbe  motion, 
and  12ie  d^endanta  duly  excepted.  The  plain- 
tiff was  Introduced  as  a  witness  in  rebut- 
tal, and,  after  testifying  tbat  be  went  with 
Mr.  Leo  Loeb  to  New  York  to  assist  In 
Ow  parcbase  at  crockery  tor  Mr.  Mabb.  he 
was  then  asked  the  followlng  question:  "T^I 
tbe  $mj  what  oceorred  between  yoo  and 
Loeb  tai  New  Tofe.  and  If  you  bad  trouble 
wlfli  Lofib  Id  New  Tork?"  -  Tha  defendants 
objected  to  OJa  question,  because  It  called 
for  Immaterial  and  Irrtierant  eTldence,  and 
duly  excepted  to  the  conrTs  orermllng  each 
objection.  Tbe  plaintiff  answered  the  ques- 
tion by  sbtlng  '^t  be  had  told  Loeb  in 
the  hoM  In  New  Yotk,  on  seeing  that  Loeb 
was  diarglng  Nalrt>  tbe  cost  ot  goods  wlth- 
OBt  dlBconnt,  that  be  would  be  no  party  to 
Imposing  on  Mr.  Nabb,  tbat  the  contract  waa 
for  Nabb  to  get  llie  goods  ^ereral  thousand 
|IIoUaiB'  wcrth)  at  net  coat  wl0i  a  certain  per 
cent  added,  and  Ibare  was  what  la  known 
m»  a  cost  ^esb  with  a  discount  for  cash  al- 
lowed; also  a  trade  diacount;  and  be  In- 
alsted  on  Nabb  bdng  allowed  these  discounts* 
and  Loeb  said  that  was  not  the  contract 
tiiat  these  discounts  were  not  to  be  allowed 
to  Nabb,  and  that  Loeb  got  angry  with  faim 
and  excited  about  it"  Defendants  moved 
to  exclude  all  the  eyidenre  related  by  witness 
amewnlng  ttie  Nabb  matter  and  what  oo- 
cnrred  in  the  hotel  In  New  York  on  tibe  same 
gnvnnda  set  forth  In  tbe  objection  to  the 
question  which  drew  the  evidence  out  of 
the  witness,  and  tbe  court  overruled  tbe  ob- 
jection, to  which  tbe  defmdants  then  and 
there  excepted.  The  defendants  requested 
tbe  court  to  give  to  ttie  Jury,  among  others* 
tbe  following  written  cbatgea:  "(D  If  the 
Jury  bdleve  tbe  evidence,  they  most  ilnd  a 
verdict  for  the  defendant**  There  were  ver- 
dict and  JoUtment  for  the  plaintiff,  usesslng 
bis  damages  at  ^500. 

Ward  &  Houghton,  for  appellants.  Bradley 
4k  Morrow*  for'  aniellee 

MeCT.H!r.LAN,a  J.  '*A  master  or  empl<qrer 
Is  not  bound  to  qwdfy  at  the  time  Us 
grounds  t»  the  dlamlssal  of  a  servant «  «n- 


pIoyA;  and  If  he  places  the  dismissal  <»i  one 
ground  he  will  not  be  estopped  to  set  up 
anottw  and  different  ground,  which  existed 
at  tte  time  of  Itae  discharge,  and  constituted 
a  legal  cause  for  such  dismissal,  although 
this  cause  was  not  then  known  to  the  mas- 
ter. Or,  to  state  13ie  same  proposition  In  Uie 
words  of  Mr.  Addison*  in  hJa  work  on  Con- 
tracts (YoL  2,  I  890);  It  a  Justifying  cause 
tm  the  dismissal  exlstih  tbe  master  may 
avail  himsdf  of  it  aa  a  defense  to  an  actkm, 
although  it  may  not  have  formed  tbe  ground 
tor  dismissal*  and  although  the  master  may 
not  have  known  of  Its  exlst«ice  at  the  time 
be  discharged  the  servant  Wood  on  Mas- 
ter ft  Servant.  S  110  and  note^  U  121, 140. 165; 
Strauss  v.  Meertlef,  M  Ala.  209,  88  Am. 
Bep.  8;  Bass  Furnace  C9.  t.  Glasscock,  82 
Ala.  452,  2  South.  815,  60  Am.  Rep.  748; 
Jonea  t.  Field,  88  Aiti.  446,  8  South.  808.*  *' 
Troy  FertlUaa'  Oo.  t.  Logan,  90  Ala.  825, 880* 
8  SoQth.  46.  It  was  therefore  no  olfaction 
to  the  fourth  plea  tbat  It  failed  to  avw  tbat 
the  plaintiff  was  discharged  foe  and  on  ac> 
count  of  his  misconduct  therein  set  up.  Tbe 
existence  of  tbat  gnnmd  for  dlBmlssing  him 
was  a  defense  to  Ibe  action  without  averment 
or  proof  that  it  was  the  moving  cause  of  bis 
dismissal,  and  the  dty  court  erred  in  sus- 
taining the  demnner  to  tbat  plea. 

We  are  unable  to  affirm  tbat  tbia  error  in- 
volved no  prejudice  to  tbe  defMdanto.  Thr 
amendment  ot  the  plea  wMcb  the  ruling  ne- 
cessitated bad  tbe  effect  of  course,  of  impoe- 
Ing  an  additional  boxdoi  of  proof  qpon  them 
and  the  Jury  on  the  case  as  developed  In 
the  evidence  might  mUl  have  found  tbat 
plaintiff  had  been  guilty  of  fbe  misconduct 
laid  In  the  plea,  but  tbat  bis  discbarge  was 
for  other  reasons,  and  tbns  have  found 
a^dnst  defendants,  foe  that  while  the  (orig- 
inal plea  had  been  proved,  the  amended  plea 
bad  not  been  established.  Of  the  defense 
alleged  In  tbe  original  fbnrth  plea  tbe  defend 
ante  did  not  have  tbe  benefit  under  the  other 
plena,  since  all  those  averred,  and  under  tbe 
ruling  In  question  of  tbe  trial  court  bad  to 
aver,  that  tbe  plaintiff  was  discharged  be- 
cause ot  this  misconduct 

We  are  of  opinion  tbat  tbe  testimony  ad- 
duced by  the  plaintiff  as  to  what  occurred 
between  him  and  tbe  witness  Loeb  In  New 
Toric  witli  reference  to  tbe  Nabb  contract 
was  within  tbe  wide  range  wbkb  evidence 
to  show  the  bias  of  witnesses  is  allowed  to 
cover,  and  that  tbe  court  did  not  wr  in  ad- 
mitting It 

We  deem  it  unnecessary  to  dlscius  otW 
rulings  of  tbe  dty  court  assigned  as  errors, 
since  what  we  have  said  will  auffloe  ftir  fbe 
purposes  of  another  trial. 

Reversed  and  tonanded. 
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OU  L«.  ITS) 

No.  i4.gea 

8TATB  T.  FORBES  • 
(Sapreme  Court  of  Louisiana.   Nov.  30,  1003.) 

CRIMINAL  LAW— TRUIi-TALEia  JUROR--COMPB' 
TENCT  OF  JURORS —  HOMICIDE  — DECLARA- 
TIONS OF  DECEASED— EVIDENCED— QUESTION 
FOR  COURT-COMMON  LAW— ARGUMENT  OP 
COUNSEL— INSTRUCTIONS. 

1.  The  opportunitjr  was  given  to  the  defendant 
to  have  bifl  witness  heard,  althooi^  be,  the 
witness,  was  not  present  when  the  case  was 
called  for  trlaL 

2.  A  depnty  sheriff  who  !«  not  performing  au7 
of  the  duties  of  the  office  at  the  time  ma;  be  a 
tales  juror,  if  he  does  not  invoke  ezemptioo. 

3.  A  member  of  the  general  venire  for  the 
term  may  be  called  in  and  sworn,  although  ab* 
sent  when  called,  U  be  comes  in  before  the  jury 
fs  complete. 

4.  A  mere  saggestion  to  the  district  attorney 
by  a  juror  not  to  take  a  person  called  on  the 

Jury,  on  ground  that  does  not  give  rise  to  the 
east  impresBion  of  prejudice  against  the  ac- 
jcuBcd,  is  not  ground  to  declare  bim  incompetent 
from  Berving  as  s  juror. 

6.  The  ruling  of  the  court  permitting  expert 
witnesses  to  remain  in  the  courtroom  during  the 
trial  is  not  ground  to  set  aside  the  Terdict. 
The  rule  is  largely  left  to  the  discretion  of  the 
trial  judge. 

e.  It  the  dedaration  of  the  deceased  is  asso- 
ciated with  and  relates  to  the  homicidal  deed 
(even  though  separated  from  it  for  two  minutes) 
It  is  admissible. 

7.  The  Question  did  not  turn  upon  any  refusal 
of  the  clerK  of  court  to  take  down  the  testimony 
under  tbe  law,  which  requires  him  to  take  down 
testimony  when  there  is  variance  regarding  the 
facts  between  the  trial  judge  and  coansel.  The 
clerk  did  not  refuse  to  take  down  the  testimony. 
There  la  no  issue  in  that  respect.  There  la 
sufficient  evidence  before  the  court  to  clearly 
present  the  Issue  regarding  asserted  overt  act 
for  which  defendant  contends. 

DeclstonB  have  repeatedly  held  that  it  Is  with- 
in the  power  of  the  district  judge  to  decide 
whether  there  is  any  evidence  at  aU,  or  whether 
there  is  sufficiency  of  evidence.  State  v.  La- 
buxan,  87  La.  Ann.  400:  State  v.  Janvier.  37 
La.  Ann.  644;  Bute  v.  Spell.  38  La.  Ann.  21. 

8.  It  has  been  decided  that,  where  the  com- 
mon law  prevails  as  the  rule  of  decision  in  a 
state,  the  adjudication  in  regard  to  a  particular 
matter  relatmg  to  public  policy  or  morality; 
"settling  a  principle  in  a  manner  regretted  ez- 

{iresady  by  the  £inglish  judges,  it  must  be  fol- 
owed  even  where  the  question  for  the  first 
time  comes  before  the  state  court,  whose  busi- 
ness it  is  to  enforce  the  established  common- 
law  rule,  until  the  Legislature  shall  see  fit  to 
change  it  by  express  enactment."  Wells,  Stare 
Decisis,  c.  10,  8  1. 

9.  Intemperate  utterances  of  counsel  for  the 
state  in  argument  should  have  been  restrained; 
but  they  do  not  present  reversible  grounds. 

10.  After  a  case  has  been  argued  and  snbmit- 
ted  to  the  jury,  after  the  judge  has  commenced 
to  d^ver  tbe  charge  (no  request  having  been 
previoudy  made  of  the  judge  to  reduce  his 
charge  to  vrritfng).  It  Is  too  late  to  interrupt 
the  proceedings  and  bring  on  delay  to  write  a 
charge.  The  Jury  at  the  time  the  request  was 
made  for  delay  bad  been  lo<^ed  up  three  days. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Oourt.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  Marion  Franklin  Machen. 
Judge. 

•Reh««rlnB  denied  jBonary  18,  1901. 

1 S.  Bm  Jury.  vol.  n.  Cent  Dig.  |f  364.  tSf. 


Joe  Forbes  was  convicted  of  nuuulavgli- 
ter,  and  appeals.  Afflrmed. 

Wallace,  Moss  ft  Jones  (W.  M.  Wallace, 
of  counsel),  for  appellant.  Walter  Gtiion* 
Atty.  Gen.,  and  Allen  Byber  Hundley,  DlsL 
At^.  (O.  M.  Grlsham  and  Louis  Gulon,  of 
coansel),  for  tbe  State. 

BR£AUX,  J.  The  defendant,  Joe  Forbes, 
was  Indicted  by  the  grand  Jury  of  the  par- 
ish of  Winn  on  the  2Uth  of  July.  1002,  on  tbe 
charge  of  murder.  He  was  called  upon  to 
answer  to  this  indictment  He  pleaded  not 
guilty.  On  tbe  10th  day  of  August  foUowtng 
be  was  placed  on  his  trial,  and  on  the  ISth 
day  of  that  month  tbe  Jury  foond  him  guilty 
of  manslao^ter.  Tbe  motion  for  a  new 
trial  was  Interposed  in  his  behalf  by  his 
counsel.  It  was  overruled,  and  thereafter  be 
was  sentenced  to  the  penitentiary  for  the  pe- 
riod of  20  years,  and  to  pay  a  fine  of  $100 
and  costs. 

He  asked  for  and  obtained  an  appeal, 
which  Is  before  na  for  review. 

1.  The  first  ground  upon  which  defendant 
asks  for  a  reversal  of  the  rvdict  and  sen- 
tence Is  set  forth  In  the  bill  of  ecKceptlon. 
stating  that  on  the  lOtb  of  August,  Just  be- 
fore proceeding  with  the  trial,  one  of  tbe 
witnesses  for  the  defendant  failed  to  answer 
when  called.  He  states  further  In  this  bill 
of  exception  that  he  was  not  ready  on  ac- 
count of  tbe  absence  of  this  witness;  that  an 
attadunent  had  been  Issued  for  this  witness; 
that  be  bad  objected  to  going  to  trial  before 
the  return  of  the  attachment. 

The  court,  on  considering  these  objections^ 
ruled  that  the  accnsed  should  make  a  sboir- 
Ing  for  delay  or  proceed  with  the  trial. 

Tbe  counsel  for  the  accused  here  contends 
that  he  could  not  properly  be  compelled  to 
make  a  ebowlog  for  a  continuance  or  delay. 
The  narrative  of  the  bill  of  excepUui,  In- 
serted by  the  court,  states: 

"When  the  case  was  called  for  trial,  and 
the  witnesses  for  the  defense  and  state  were 
called,  all  answered  except  the  witness  K.  3. 
Winstead.  The  state  answered  ready,  and 
the  defendant's  counsel  asked  for  an  attach- 
ment for  the  absent  witness,  whicb  was  i»- 
Bued.  Tbe  district  attorney  then  conveyed  to 
the  court  that  the  witness  was  on  bis  way  to 
court,  and  would  arrive  In  time  to  testify, 
and  in  case  he  did  not  arrive  he  (tbe  dis- 
trict attorney)  would  admit  what  tbe  wit- 
ness would  swear  or  what  the  defense  pro- 
posed to  prove  by  the  said  witness,  and  up- 
on this  state  of  facts  the  coart  ordered  the 
case  to  be  proceeded  with."  The  court  fur- 
ther states  "that,  in  case  his  ruling  was  not 
entirely  correct  at  tbe  time  made.  It  was  fol- 
ly remedied  by  tbe  fact  that  the  witness  In 
question  did  appear  In  court  on  the  first  day 
of  trial,  and  was  by  order  of  the  court,  put 
under  tbe  rule  with  the  other  witnesses,  and 
remained  there  during  the  trial,  but  was 
never  sworn,  although  the  court  Informed  de- 
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feoduif  s  cotmsd  tliat  be  was  present  had 
heen  nndw  tiie  rule,  and  was  by  the  <!Oiirt 
tendered  to  counsel  to  be  sworn." 

Manifestly  no  preJndlcUU  error  conld  have 
been  committed  If  tbls  statement  be  taken 
as  correct  It  Is  not  qaesttoned,  as  relates  to 
tbe  facts  set  fortti,  and  we  tlwefwe  do  not 
hesitate  to  accept  it  as  tone.  Tbe  witness 
was  present  suffidentlj  In  time  for  tbe  trial, 
and  tbe  fact  that  be  was  not  examined  b7 
def^dant  at  al^  as  a  wltiwss,  is  a  com- 
plete answer  to  fb»  srgiaaent  presoited  in 
Us  behal/. 

Tbe  purpose  Is  always  to  afford  an  accused 
eroT  iqwoitunlty  to  have  his  witnesses 
heard.  It  la  not  shown  here  that  this  <v 
portonlty  was  denied,  or  in  any  way  was 
eurtsiled. 

2.  After  tbe  comt  bad  oTermled  the  mo* 
tlon  of  defendant  applying  for  cmtinuance 
w  delay,  as  Just  mentioned,  the  attorneys 
for  tbe  accnsed  asked  for  time  to  prepare 
tiwir  blU  of  eneptlons  and  have  it  signed. 
The  court  refused  to  grant  the  time,  for  the 
reason,  as  stated,  that  "it  would  bare  been 
a  useless  consumption  of  tlie  time  of  the 
court  to  stop  the  proceedings  and  give  coun- 
sel time  [to  write]  iv  each  bill  of  excep- 
tion." 

Couneel  for  accnsed  wwe  not  totitled  to 
delay  as  a  right,  in  the  absence  of  anyttitav 
showing  undue  or  prejudicial  haste.  We  ar« 
inclined  to  agree  with  the  district  judge  that 
the  administration  of  Justice  would  be  Tery 
8k>w  if  delays  were  granted  always  to  pre- 
pare bills  of  exceptlonB. 

But  the  insistence  of  defendant  on  this 
point  is  tbat  the  accused  has  the  right  to  a 
complete  bill  of  exceptions  at  the  time  tak- 
en; citing  Act  No.  113.  p.  162.  of  1886. 

This  act  requires  the  court,  at  tbe  time 
and  without  delay,  to  order  tbe  clerk  to  take 
down  the  facts  upon  which  the  bill  has  bem 
retained. 

"Which  statement  of  facta  shall  be  pre- 
eerved  among  the  records  of  the  trial,  and  If 
the  case  be  appealed  shall  attach  to  the  bill 
of  exception  a  certified  copy  thereof,  which 
shall  be  taken  by  the  appellate  court  as  a 
correct  statement  upon  which  the  bill  (tf 
exception  Is  based."  Frmn  the  act  dted 
supra. 

Hero  there  were  no  facts  which  fell  with- 
in the  duty  of  tbe  clerk  to  note  and  Insert 
In  the  bill  of  exceptions  as  part  thereof. 
Counsel  for  the  defendant  did  not  call  upon 
tbe  clerk  to  comply  with  tbe  act  cited,  but 
requested  the  court  to  grant  a  delay  to  them 
to  prepare  the  bill. 

We  will  not  asFume  that  tbe  clerk  neglect- 
ed to  comply  with  the  act  In  question,  when 
it  does  not  appear  that  at  the  time  the  de- 
fendant complained  and  reserved  a  bill  on 
tbe  ground  tbat  there  was  refusal  to  take 
down  testimony  by  the  derk  to  insert  in  the 
bUl. 

3.  Another  bill  of  exceptions  reserved  by 
tbe  defendants  counsel  sets  forth  that  tbe 


court  bad  ordered  a  summoning  of  talesmoi 
Jurors.  J.  B.  White,  a  tales  Juror,  was  called 
by  the  state.  On  Ids  cross-examination  liy 
defendants  counsel  on  bis  voir  dtae  be  stated 
tbat  he  was  a  deputy  sheriff.  The  court 
added  tbe  fbllowing  to  the  bUI: 

"The  tales  Juror  stated  that  be  had  been 
sworn  in  as  a  q>edal  deputy  sheriff,  but  lie 
was  not  doing  any  'work  at  that  term  of  tbe 
court,  nor  had  be  done  any  work  for  some 
time;  besides,  tbe  exemption  was  personal 
to  the  Juror,  which  be  could  walre  It  be  de- 
sired to  do  so,  but  not  disqualifying  bim  as 
serving  as  a  Juror." 

The  office  of  special  deputy  shraiff,  who  is 
not  on  duty  at  all  at  the  time,  preeoits  rath- 
er an  attenuated  ground  for  cxemptloa  at 
beat;  and  when  tbls  Is  oonddered  in  con- 
nection with  the  fact  tbat  this  special  deputy 
does  not  invoke  the  e«niptlon  it  leaves  no 
ground  to  set  aside  tbe  verdict,  because,  as 
defendant  contends,  he  bad  to  Interpose  tbe 
challenge  in  order  to  wdvde  this  apodal 
d^uty  from  the  jury. 

Tha  exemption  under  these  drcnmstaneas 
Is  considCTed  to  have  been  me,  at  mos^  ex* 
dusively  personal. 

4.  By  another  bill  of  excepttcms  it  appears 
that  tbe  name  of  tbe  Junw  Heard  had  been 
drawn,  and  tbat  after  be  had  been  called  at 
tbe  doer  of 'the  courthouse  the  court  ordered 
an  attachment  to  Issue  for  hhn,  and  thai 
proceeded  to  impanel  the  Jury  until  the  ve>- 
nlre  bad  been  exhausted.  It  was  at  tlMt 
time,  so  states  the  trial  Judge,  that  the  Ju- 
ror was  brought  in  under  attachment  He 
was  accepted  by  tbe  state,  and  prraented  to 
the  defense,  and  was  accepted,  subject  to 
the  objection  tb^  bad  nrged.  Xbe  court 
states: 

"The  Juror  Heard  showed  that  be  was  a 
fair,  Impartial,  and  intelligent  Juror,  and 
fully  competent  to  serve  as  such,  and  that 
tiie  right  of  defendant  to  trial  by  a  fair  and 
Impartial  Jury  was  not  impaired.  The  box 
had  been  exhausted,  and  Heard  was  the 
only  remaining  Juror," 

The  position  of  defendant  at  this  point  is 
that  he  had  exhausted  all  the  challenges; 
that  two  Jurors  had  been  impaneled  after 
this  Juror  had  been  called  and  others  bad 
been  rejected;  that  there  were  other  names 
In  the  Jury  box  from  which  the  twelfth  Juror 
should  have  been  drawn. 

There  Is  here  difference  between  tbe  court 
and  counsel  for  defendant  regarding  the 
facts.  Be  this  as  It  may,  we  have  not  found 
that  there  Is  reversible  error  In  this  ruling. 
Primarily,  there  waa  reason  to  call  on  a 
Juror  to  be  sworn  who  had  been  drawn  as  one 
of  tbe  regular  venire  for  the  term. 

A  Juror  absenting  himself  has  not  It  in  his 
power  to  avoid  the  service  which  he  owes. 
In  this  matter  something  must  be  left  to  tbe 
discretion  of  the  trial  Judge  In  impaneling  tbe 
Jury. 

The  Juror  had  been  brought  In,  and  It  was 
proper  at  that  time  to  have  him  sworn,  If 
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not  found  Incompetent  on  other  grounds.  Tbe 
trial  Judge  bad  not  abused,  his  discretion,  as 
we  think.  The  following  decisions,  we  take 
ttt  sustain  that  view:  State  t.  Harris,  S4 
Id.  Ann.  118;  State  v.  Sandoz,  37  La.  Ann. 
876;  State  T.  Gonsoulln,  38  La.  Ann.  459. 

6.  In  tlie  next  bill  of  exception  before  ns, 
retained  by  the  accused*  It  Is  shown  that 
McLamore,  on  his  cro8s>examlnatIon  to  test 
hlB  competency,  was  asked  If  he  had  not 
approached,  on  the  morning  of  the  day  the 
case  was  called  for  trial,  the  district  attor- 
ney, and  suggested  to  him  not  to  take  J.  P. 
Oook  on  the  jury  for  reason  that  a  daughter 
of  Cook  bad  married  a  brother  of  Joe  ForbM, 
the  accused. 

The  Juror  on  his  cross-examination  replied 
that  he  was  influenced  by  good  feeling  for 
Cook,  and  his  desire  to  prevent  his  being  pla- 
ced In  a  position  which  might  prove  dis- 
agreeable to  him.  This  Jnror  added  that  he 
had  no  prejudice  for  or  against  the  accused. 
He  was  challenged  for  cause. 

We  think  the  ruling  of  the  trial  Judge  was 
correct,  and  that  there  was  no  ground  to 
sustain  defendant's  challenge  for  asserted; 
causes.  Here  again  counsel  for  defendant 
complain  of  the  court's  refusal  to  grant  time 
to  take  testimony  and  prepare  bills  of  excep- 
tions. The  court  here  Inserted  as  part  of  the 
bill  of  ^ceptions  that  he,  the  court,  did 
not  refuse  to  have  the  testimony  of  McLa- 
more taken  down  "upon  the  point  in  ques- 
tion, but,  to  the  contrary,  ordered  the  clerk 
to  take  It  down;  whereupon  counsel  for  the 
defense  insisted,  on  the  entire  examination 
of  said  Juror  on  his  rolr  dire  being  reduced 
to  wrltlug,  and  this  court  refused,  for  the 
reason  that  it  was  a  useless  consumption  of 
time,  and  when  this  court  made  this  ruling 
the  counsel  declined  to  take  any  of  It  down 
In  writing.  There  was  no  question  as  to  the 
competeacy  of  the  Juror  on  any  other  point." 

The  court  and  counsel  for  the  defendant 
evidently  did  not  entirely  agree  in  regard 
to  certain  facts,  as  made  evident  by  the  fore- 
going. These  unfortunate  differences  be- 
tween the  trial  court  and  counsel  will  arise 
regarding  facts. 

The  court  baa  heretofore  accepted  the 
statement  of  the  district  judge.  It  has  be- 
come a  rule  Imbedded  In  Jmiaprudence. 
Btate  T.  Moore,  88  La.  Ann.  66;  State  v. 
Meaux,  108  La.  118,  32  South.  398;  State  t. 
Prade.  60  La.  Ann.  914,  24  South.  642. 

We  have  found  no  reason  to  change  the 
ruling  In  this  Instance.  The  accused  was 
given  the  opportunity  to  have  all  the  facts 
taken  down  relating  to  the  point  at  Issue. 
This,  because  all  the  testimony  was  not  tak- 
en down,  was  declined  by  the  couusel  for  de- 
fendant No  attempt  was  made  towards 
proving  that  there  was  necessity  to  take  all 
the  testimony,  as  requested  by  counsel  for 
defendant 

In  the  absence  of  such  an  attempt.  It  la 
fair  to  Infer  that  sufficient  opportunity  was 
afforded  to  take  down  all  the  facts  upon 


which  the  bill  had  been  reserved.  Th»e 
must  be  a  limit  to  the  right  of  the  accused 
in  this  particular.  In  case  of  difference  be- 
tween counsel  and  the  court  regarding  the 
extent  or  limit  to  which  the  clerk  should 
write  down  the  facts,  it  then  devolves  upon 
defendant  through  counsel,  to  show  that 
which  he  desired  to  have  copied,  and  in  some 
respects  to  make  it  appear  that  it  was  testi- 
mony bearing  upon  the  ground  reserved  in 
the  bill. 

The  accused  shonld  not  remain  content  aft- 
er asking,  In  general  terms,  that  ail  testi- 
mony be  taken  down,  but  he  must  l>e  held  to 
go  one  step  further,  and  show  why  it  is  that 
In  his  case  It  becomes  necessary  to  take 
down  all  the  testimony.  This  the  accused 
did  not  do,  and  did  not  make  the  least  at- 
tempt to  do. 

6.  We  are  brought  to  the  consideration  of 
the  court's  ruling  in  refusing  to  sustain  the 
objection  of  defendant  to  the  testimony  of 
the  witness  Dr.  B.  H.  Talbot  on  the  ground 
that  he  had  not  been  under  the  rule  of  the 
court 

The  court's  statement  Is,  if  accepted  as 
correct,  that  the  request  by  the  counsel  for 
defendant  for  the  application  of  the  rule  was 
expressly  withdrawn  by  them  to  the  extent 
that  expert  witnesses  were  concerned,  and 
the  enforcement  of  the  rule  was  confined,  be- 
cause of  this  withdrawal  by  conuael,  as  Just 
stated,  to  witnesses  who  were  to  te^Stj  as 
to  facts. 

In  our  view,  the  court  can,  with  consent  of 
all  parties,  limit  the  rule,  more  especially 
when  witnesses  are  expert  witnesses. 

7.  In  another  bill  of  ^ceptlons  before  ns 
for  review  it  Is  stated  that  witness  Allra 
had  been  asked  to  draw  a  diagram  of  tlie 
premises  where  It  was  charged  the  asserted 
murder  had  been  committed.  This  witness. 
It  seems,  could  not  or  did  not  draw  a  satis- 
factory diagram;  whereupon  Mr.  Grisham. 
who  was  one  of  the  attorneys  prosecuting  for 
the  state  and  was  sworn,  drew  a  diagram. 

The  complaint  of  defendant  Is  that  tbls 
witness  was  not  under  the  rule  of  the  court; 
that  the  diagram  contained  measuremento 
which  were  material  to  the  cause;  that  he 
bad  drawn  this  diagram  from  one  that  he 
(this  witness)  had  previously  made.  The 
court  Informs  us  by  the  narrative  of  the  blU 
that  this  witness  was  sworn  as  a  witness  and 
made  the  diagram  in  question  under  oath, 
and  none  of  the  witnesses  were  permitted  to 
testify  from  the  diagram  until  they  stated  un- 
der oath  on  the  stand,  as  witnesses,  that 
they  Identified  it  as  a  correct  diagram  of  the 
ground  and  premises  where  the  fcUUng  took 
place. 

The  court's  order,  we  think,  under  the  cir- 
cumstances, did  not  prejudice  the  accused. 
All  the  witnesses  who  teatilied  with  refer- 
ence to  the  diagram  swore  as  to  Its  correct- 
ness. The  objection  was  not  one  which 
could  go  to  the  admissibility.  It  remained 
tor  the  defendant  to  destroy  the  effect  of  this 
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diagram  hy  showing  wberedn  it  was  Incor- 
rect, If  It  was  incorrect  Steta  t.  Ttaonqwon, 

28  La.  Ann.  187. 

The  witness  by  whom  It  was  niade  fell 
within  the  class  usually  known  as  expert. 

8.  Here  again,  as  made  to  appear  by  an- 
other bill  of  exception,  the  attorney  for  the 
accnsed  asked  for  time  to  prepare  their  ex- 
ceptions. The  court  again  reused,  stating 
that  the  delay  required  was  not  one  It  was 
bonnd  to  grant. 

We  nnderstand  that  the  court  desired,  rea- 
sonably, to  expedite  trial  of  the  case,  and 
from  that  point  of  view  we  must  hold  that 
the  request  was  not  Improperly  refused.  The 
record  does  not  disclose  that  there  was  ne- 
cessity for  this  delay.  The  bills  of  excep- 
tion themselves  do  not  suggest  that  tliey 
were  of  such  a  charact»  as  required  tbne, 
because  of  facts  or  of  law,  to  prepare  them. 

The  drawing  up  of  these  bills  does  not  ap- 
pear to  have  been  attended  with  great  diffi- 
culty. The  trial  Judge  has  it  in  his  dis- 
cretion to  decline  to  grant  delays  for  pre- 
paring a  bill  of  exceptions,  if  in  his  Judgment 
no  such  delay  is  necessary. 

9.  The  next  bill  states,  in  substance,  that 
Miss  Lizzie  Bay,  a  witness,  who  had  seen 
■omething  of  the  difficulty,  was  asked  it  Pat- 
terson had  made  threats  against  the  accused, 
and  if  she  liad  Informed  the  defendant  of 
these  threats.  (Defendant,  It  seems,  aimed 
a  blow  at  Patterson,  which  missed  him,  and 
■truck  Adams,  which  was  fatal.) 

The  court  says  that  the  evid^ce  sought  to 
show  "tlireats  by  a  person  no  party  to  the 
difficulty  and  at  a  time  too  remote  to  form  a 
part  of  the  res  geatse;  ttiat  no  overt  act  had 
been  shown  as  a  basis  for  admitting  the  testi- 
mony." 

The  purpose  was  to  prove  the  threats,  it 
wax  said,  had  been  made. 

Here  again  there  is  deplorable  variance 
between  counsel  and  the  court   The  court 
sets  fortli,  as  already  shown,  that  the  threats 
bad  been  made  by  a  person  not  a  party  to  | 
the  difficulty  at  a  time  too  remote  to  form  j 
part  of  the  res  gestse,  and  that  no  overt  act  j 
had  been  shown.  j 

Taking  these  facts  as  true— and  they  are  j 
the  only  facts  which  we  can  consider  under 
repeated  decisions— the  testimony  was  not 
admissible.  It  reduces  Itself  purely  to  a 
question  of  fact  and  the  law  applying  to  the 
state  of  facts  shown  is  too  plain  to  admit  of 
discussion. 

10.  The  testimony  of  the  witness  Orange 
gave  rise  to  some  objection.  As  this  bill  of 
exertion  is  not  signed  by  the  Judge,  we  pass 
It  without  comment 

"Bills  of  exception  attached  to  the  record, 
bat  unsigned  by  the  trial  Judge,  will  not  be 
noticed  by  the  court"  State  v.  Harrte,  39 
La.  Ann.  228,  1  South.  446. 

11.  In  the  order  In  which  the  bills  of  ex- 
ceptions have  been  copied  in  the  transcript 
tbis  brings  tu  to  the  following  bill  of  excep- 
tlon. 


The  complaint  as  made  to  appear  by  this 
bill,  is  that  the  court  ordered  the  witnesses 
to  be  sequestered  except  the  expert  witness- 
es. The  objection  is  that  the  testimony  of 
these  vrltnesses  was  material  to  an  ectent 
that  If  the  accused  was  convicted  at  all  it 
would  be  on  this  testimony. 

The  court's  ruling  was  tliat  the  expert  tes- 
timony here  referred  to  was  that  of  physi- 
cians who  were  summoned  to  testify  regard- 
ing the  cause  of  death,  'Vhlch  could  be  has- 
ed  upon  the  history  of  the  case  as  detailed 
by  the  witness  and  as  shown  by  the  char- 
acter of  the  wound  received,  and  that  upon 
that  theory  it  was  proper  for  expert  witnesses 
to  hear  the  evidence." 

The  doctrine  Is,  says  Mr.  Bishop  In  his 
work  entitled  "New  Criminal  Procedure," 
"that  for  the  promotion  of  purity  In  the  evi- 
dence the  trial  court  has  the  discretion  to 
exclude  witnesses  waiting  to  be  examined." 

And  again: 

"It  is  for  the  court  on  motion  of  either 
party,  and  almost  as  of  course,  yet  not  of 
strict  right  to  direct  the  retirement  of  wit- 
nesses to  a  separate  room."  Vol.  1,  p.  1190. 

In  regard  to  a  similar  objection  ttiia  court 
said: 

"The  next  bill  was  to  the  refusal  of  the 
Judge  to  order  the  separation  of  the  witness- 
es. This  was  a  matter  within  the  sound  dis- 
cretion of  the  Judge  a  qno."  dttng  1  Green- 
leaf,  £v.  pp.  432,  479. 

After  the  court  had  overruled  the  objection 
as  before  stated,  again  counsel  for  the  ac- 
cused asked  for  time  to  prepare  their  bill  of 
exception,  which  was  not  granted,  and  bill 
was  reserved  to  the  court's  ruling.  We  will 
here  state  that  we  do  not  understand  that 
the  trial  Judge  refused  counsel  time  to  pre- 
pare their  bills  and  present  them  to  the  court 
to  be  signed.  The  request  was,  as  we  infer, 
to  stop  the  trial  in  order  to  complete  these 
bills.  We  are  clear  in  the  view  that  no  ancb 
delay  could  be  required. 

12.  We  are  informed  by  a  bill  of  exceptions 
that  a  witness,  Brewer,  for  the  state,  stated 
tliat  he  was  present  at  a  difficulty  a  few 
hours  before  the  killing  of  W.  M.  Adams,  be- 
tween Joseph  Forbes,  the  accused,  and  wit- 
ness Patterson,  and  the  deceased,  Adams. 

The  foUowlng  was  the  question  propounded 
to  him: 

"Mr.  Brewer,  at  the  time  of  this  difficulty 
[meaning  the  difficulty  which  occurred  a 
short  while  before  the  difficulty  In  which 
Adams  received  a  lick],  was  there  any  tbreat 
made  by  any  one,  or  any  attempt  upon  the 
life  of  any  one,  and,  if  so,  when?" 

This  the  court  excluded  on  the  ground  that 
if  threat  was  made  It  was  by  a  third  person 
not  a  party  to  the  difficulty;  it  was  not  part 
of  the  rea  gestK,  as  it  was  too  remote;  there 
was  no  overt  act  shown;  and,  lastly,  that 
the  accused  was  the  aggressor. 

The  bill,  as  drawn,  presents  no  questlim 
connected  with  the  case.  It  Is  broad,  gea- 
mi,  and  vagae.   It  recites  no  fftct  glv^ 
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ground  foE  the  dedslmi  of  a  pi^t  of  lav.  It 
does  not  mention  hy  vbom  threat  wa>  made 
or  OD  whoBe  life. 

A  bill  of  exception  wUck  Teqniree  the  aid 
of  Inference  Is  not  the  bill  required.  It  la 
ueceBsary  that  It  should  set  forth  the.  tacbi  or 
Issues  Buffldent  to  inform  the  court  of  what 
Is  eneptlonable.  The  per  curiam  throws  no 
tight  upcm  this  bin  of  exception.  It  Is  as 
general  as  -^e  bill  Itself.  State  t.  Red,  82 
Lti.  Ann.  819;  State  Nelson,  32  La.  Ann. 
812;  State  T.  Oreen.  86  La.  Ann.  18S;  State 
T.  Johnson,  86  La.  Ann.  862. 

13.  The  witness  Patterson,  to  whom  some 
reference  has  heretofore  been  made,  was  ask- 
ed If  he  had  a  "gun"  or  "pistol,"  if  he  bad  a 
dtffleulty  with  the  accused,  and  If  he  had 
made  threats.  The  court  ruled  that  he  was 
not  a  party  to  the  difficulty;  that  his  state- 
ment; remote  as  it  was;  was  not  a  part  of 
the  res  gestae— no  overt  act  iMd  been  shown; 
that  the  accused  was  the  aggressor, 

TMs  statement  of  the  district  Judge  was 
accepted  without  question  from  counsel  rep- 
resenting file  accused.  There  Is  no  othw 
statement  before  the  court  The  one  fact,  if 
there  was  any  foundation,  that  tills  witness 
had  a  gun  or  pistol,  is  not  mat»lal  to  the 
Issue  as  made  up  by  tiie  dUferent  bills  in 
the  record.  The  courf  s  ruling  on  the  ground, 
as  stated,  was  not  mor. 

14.  The  accused  was  sworn  as  Us  own  wit- 
ness, and  \ras  asked  to  detail  to  tbe  jury  the 
drcomstances  connected  with  the  diflSculty 
In  which  the  deceased,  W.  H.  Adams,  lost 
bis  life.  The  statement  in  the  bill  is  as  fol- 
lows; 

*'He  stated  that  he  had  started  from  the 
place  of  bvsiness  of  Adams,  the  deceased,  to 
Ms  own  (witness')  place  of  business,  and  that 
after  a  step  from  the  gallery  of  Adams  he 
saw  Adams,  the  witness  Patterson,  and  the 
witnMs  Allen  at  about  the  distance  of  eight- 
een feet;  that  the  witness  Patterson  at- 
tempted to  draw  a  gun  firom  his  pocket,  and 
that  the  accused,  belleflng  that  he  meant  to 
do  him  bodily  harm,  rushed  t^n  blm,  and 
struck  him  with  a  dwtgnn,  and  that  the  lick 
landed  upon  the  head  of  the  deceased,  and 
not  upon  Pattorson,  as  he  1nt«ided;  -  that  at 
this  time  no  witnesses  testified  as  to  the  at- 
tack of  Patterson  or  upon  that  point  at  all.** 

This  witness  was  then  asked  If  Patterson 
had  had  prerions  difficulty  with  him  that 
eroilng;  if  he  had  made  any  threats  to  do 
him  bodily  harm,  and  such  threats  had  been 
communicated  to  Um. 

The  .court  in  ruUng  iipon  this  point  sete 
forth  the  ffrilowlng  state  of  facts,  to  wit: 

"It  had  alr^dy  been  established  by  the 
nncmtradlcted  testimony  of  seTonl  witness- 
es, whose  credibility  was  not  questioned, 
that  the  accused,  Forbes,  just  prior  to  the 
difficulty  in  which  the  deceased  lost  his  life, 
left  his  place  of  business  just  across  the 
street  from  tiie  place  of  business  of  the  de- 
ceased, and  made  directly  the  place  of  bnsl- 
ness  bf      said  deceased,  and  shouldered  the 


double  band  shotgun  of  the  deceased,  and 
loaded  it  by  putting  In  it  one  shell,  all  the 
loaded  shells  he  could  find  In  t^e  houses  and 
ran  out  of  the  house  in  the  opposite  direction 
from  his  own  place  of  business,  to  a  pf4nt 
BMue  20  feet  away,  whan  the  decoised,  as- 
sisted by  one  Allen,  had  charge  of  one  Pat- 
terson, was  shown  to  be  In  a  paralysed  state 
of  intoxication,  carryli^  blm  to  put  blm  to 
bed  In  Adams*  bouse,  snd  strndc  ttie  Now 
which  resulted  In  the  .  death  of  the  deceased, 
Adams,  snne  ten  or  twtire  hours  after- 
wards." 

There  b^ng  no  testimony  as  to  tb%  attack 
on  the  part  of  the  deceased,  or  Patterstm,  or 
any  me  else^  that  the  accused  was  tiw  ag- 
gressor, sought  to  provoke  the  dlfficidty,  de- 
Uvered  the  tetal  blow,  is,  substantially,  tha 
statement.  The  court  was  ^  the  <wlnIoil  tliat 
Um  evidence  was  not  admissible.  Hie  cor- 
rectness of  the  tacts,  as  stated,  was  not  chal- 
lenged, and  the  point  Is  before  us  <»  that 
statement. 

From  it  we  are  constrained  to  conclude 
that  there  .was  an  overt  act  on  the  part  of 
elttier  Patterson  or  the  deceased,  and  that  In 
consequence  the  point  was  correctly  decided, 

BUls. 

Other  UDs  were  taken  upon  grounds  sim- 
ilar, which  we  will  review  under  Uds  head. 

(a)  The  witness  Patterson,  at  another  time 
during  his  cross-examination,  was  asked  by 
the  attorney  tor  the  accused  if  there  had 
beai  any  difficulty  between  bim  and  tiie  ac- 
cused. The  judge  states  with  reference  to 
this  asserted  difficulty  that  it  was  so  remote 
that  it  formed  no  part  of  the  res  geatm.  Be- 
sides, the  party  sought  to  show  difficult 
between  the  accused  and  Patterson,  who  was 
not  a  party  to  the  transaction  In  which  the 
deceased  lost  his  life.  No  other  attack  waa 
shown.  On  the  contrary,  the  accused  was 
the  aggressor. 

If  this  Is  a  correct  statement,  as  vre  judge 
it  Is,  the  alleged  difficulty  between  this  wit- 
ness and  the  defendant  had  no  bearing  on 
the  trial. 

(b)  For  a  similar  reason  the  evidence  of 
the  witness  Deloney,'.  who  was  asked  if  be 
heard  of  any  threato  made  against  any  one 
on  the  Evening  just  prior  to  fiie  difficulty  in 
which  Adams  lost  his  lUe,  was  not  admitted 
to  go  to  the  jury, 

(c)  Agate,  the  witness  Miss  Mary  Allen 
was  asked  if  Patterson  stated  In  her  pre*- 
enee  that  '^e  would  get  Joe  Forbes  before 
night" 

'  Tbe  court  again  enforced  the  ruling  made 
on  grounds  previously  stated,  and  adds  that 
the  testimony  was  not  competent  to  show 
threato  made  by  any  one  else  than  the  de- 
ceased, with  which  he  was  connected  in  any 
manner,  and  was  not  even  present  when 
threata  were  made; 
It  occurs  to  us  to  say  at  fills  time  r^rd- 
Ing  the  asserted  overt  act  that  repeatedly  It 
has  been  decided  by  this  court  that  the  sof- 
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Hdtoacj  of  evidence  and  the  crediMIltT  of 
MtneBses  axe  left  to  Hbe  discretion  of  the 
trial  Judge,  and  the  consequent  admlsslbUltr 
TOl  non  of  the  offered  testbuony  to  prove 
threats  or  the  danyerona  character  of  tiie 
deceased. 

A  number  of  decMons  were  handed  down 
upon  the  sabject  years  ago.  The  Ford  Oase 
la  well  known.  It  followed  dedstons  that 
had  been  rendered,  and  In  torn  has  been  fol- 
lowed by  decisions  since. 

The  stability  of  Jndidal  decisions  la  of  ttie 
utmost  consequence. 

"I  cannot  legislate,"  said  tho  greet  Lord 
Kenyon,  "but  by  my  Industry  I  can  discover 
what  my  predecessors  have  don^  and  X  wUl 
tread  In  tbelr  footsteps."  Quoted  In  a  case 
from  OaUfomla— 'Welch  r.  BvlUvan,  8  Oal. 
18& 

It  may  be  thought  that  thto  bears  appllca- 
tlon  to  the  mle  ot  property  only,  but  It  has 
not  always  been  thus  Ifanlted;  It  applying  as 
weD  In  criminal  cases. 

*1t  had  been  held  that,  where  the  common 
law  has  been  adopted  as  the  rule  of  the  de- 
cMon  In  a  state,  the  adjudication  In  regard 
to  a  particolar  matter  relating  to  moraUty  or 
public  policy,  settling  the  principle  In  a  man- 
ner  regretted  expressly  by  the  Sngllsh 
Judges,  must  be  followed  erra  where  the 
question  for  the  first  time  comes  before  the 
state  cour^  whose  business  It  is  to  enforce 
the  established  common-law  mle  until  the 
Legislature  see  fit  to  change  It  by  express 
enactment"  Id. 

We  deem  it  proper  to  call  legislative  atten- 
tion to  the  subject  It  should.  In  our  opin- 
ion, be  considered  by  the  lawmaking  power, 
and  a  remedial  statute  adopted  changing  the 
rnle  laid  down  In  repeated  decisions. 

15.  In  another  bill  of  excq^tlons  It  appears 
that  the  wttness  Delon^  was  asked  If  be 
knew  Patterson  and  bis  dlsposItJon— wheth- 
er a  troublesome  man,  and  Inclined  to  raise 
a  dUBcul^. 

The  court  rejected  ttds  testimony,  stating 
that,  as  he  had  stated  betbre,  Patterson  was 
no  party  to  the  difficulty,  and  the  other 
grounds  mentioned  before. 

Farther,  this  witness  was  Questioned  In 
regard  to  ttm  jiistol,  to  wit: 

•'Did  any  one  call  on  yon  on  the  evening 
Just  prior  to  the  difficulty  In  which  Adams 
lost  bis  Ufe  to  get  a  pistol  from  you  7  If  so, 
who  caUedr* 

The  court  stated  that  the  question  was  too 
general,  and.  If  admissible  at  all,  should  have 
been  confined  to  the  deceased,  Adams. 

(e)  The  witness  Ray  was  asked  to  state 
the  cause.  If  he  knew,  which  led  to  the  strUt- 
tog  in  which  Adams  lost  bis  ]lf&  The  bill 
states  that  It  bad  been  shown  by  witness  at 
this  time,  and  especially  by  witness  Allen, 
that  the  blow  atrudc  by  Joe  Forbes,  the  ac- 
cused, was  Intended  tor  PatteraoUt  and  not 
for  the  deceased. 

By  the  Court:  "There  had  been  no  testl- 
mony  introduced  showing  who  the  accused 


Intended  to  kill,  exc^t  flw  testimony  of  the 
accused  hlms^f,  when  on  the  stand  as  a 
witness  In  his  own  behatf;  and  when  this 
question  was.  asked  witness  Bay  the  state 
objected  to  witness  detailing  any  difficulty, 
exc^  any  difficult  that  might  have  oc- 
curred between  the  defendant  and  the  de- 
ceased, Adams." 

The  court  stated  at  the  time  of  the  ruling' 
that  the  witness  Bay  would  be  permitted  to 
state  or  detail  any  difficulty  between  fbe  ac- 
cused and  the  deceased.  Adams,  at  the  time 
or  previous  to  the  killing. 

*^e  wltaess  Allen  never  testified  as  to 
whom  the  blow  strm^  by  Forbes,  tba  accn» 
ed,  was  Intended  for;  he  could  not  bare  done 
so,  except  as  a  matter  of  opinion."  ■ 

Takli^  the  foregoing  statement  of  facta 
Into  consideration,  there  Is  but  one  concln- 
6l<m  possibly  and  that  is  that  the  ruling  was 
correct  We  have  not  found  the  correctness 
of  this  statement  challenged  In  the  maimer 
required. 

16.  This  brings  ns  to  anofliar  question,  dif- 
ferent from  those  we  have  Jnst  reviewed. 

Here  the  wltaess  Bobert  Brewer,  fbe  bOI 
relates,  after  stating  that  he  was  not  pres- 
ent at  the  seme  of  the  difficulty,  was  adced 
by  the  state  what  the  deceased  said  In  the 
house  about  his  head,,or  about  the  difficulty. 
Defendant  objected  to  the  question.  The 
trial  Judge  overruled  the  objection,  and  stat- 
ed that  this  testimony  was  admitted  as  part 
of  the  res  gestee;  that  the  statement  'was 
made  by  the  deceased  wltmn  the  two  minutes 
after  the  lick,  and  when  the  deceased  had 
gone  about  80  feet 

Declarations  of  the  deceased,  and  the  fact 
to  which  It  relates,  are  suffldeutiy  proximate, 
as  stated  by  the  trial  Judge,  to  be  admissible. 
The  witness  could  be  heard  to  state  that  the 
deceased  complained  of  his  head  and  the 
cause.  It  is  suffidentiy  contemporaneous 
with  the  difficulty  to  have  It  considered  part 
of  the  res  gestse. 

17.  The  detendant  took  several  bills  of  ex- 
ceptions to  the  statementa  made  In  argu- 
ment by  counsel  who  were  assisting  the  state 
in  the  prosecution. 

By  the  first  bill  of  exertions  It  appears 
that  the  counsel  stated  to  the  Jury  as  follows, 
to  wit: 

"After  he  had  eulogized  tiie  state  of  Ten- 
nessee, her  cburches.  her  civilization,  ete., 
he  used  this  language:  'And  I  know  what  a 
Tennessee  Jury  would  do.  The  defendant, 
the  accused  at  the  bai;  would  meet  death 
at  the  hands  of  a  Tennessee  jury.' " 

The  court  says  In  regard  to  this  state- 
ment In  argiunent  that  the  counsel  was  mak- 
ing his  deduction  and  making  general  com- 
parison In  the  final  conclusion  of  his  argu- 
ment The  court  did,  however,  Instruct  the 
counsel  to  confine  his  argument  to  the  facta 
in  the  case.  The  court  Is  of  the  opinion  that 
the  jury  was  not  by  the  remarks  influenced, 
as  the  verdict  was  one  of  man*'*'>ughter  In- 
stead of  murder. 
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18.  In  the  bill  of  exception  this  coun- 
sel used  the  following  language: 

"Mr.  Strickland  [who  was  one  of  the  ja- 
rora],  If  you  are  willing  Cor  your  boy  to  bo 
raised  In  a  gambling  den  and  grow  up  a 
gambler,  then  acquit  Joe  Forbes.  If  you 
are  not  willing  for  your  boy  to  be  raised  In 
a  gambler's  den  and  grow  up  a  gambler, 
tbea  convict  Joe  Forbes." 

By  the  Court:  "The  court  Instructed  the 
stenographer  or  clerk  to  reduce  the  state- 
ment of  counsel  to  writing;  but  the  counsel 
for  the  state  and  defense  could  not  agree  to 
what  had  been  saldt  and  In  order  to  avoid  a 
personal  discussion,  and  the  useless  and  pui^ 
poselesa  consumption  of  the  time  of  the 
court)  the  court  told  counsel  to  corroborate 
what  he  understood  was  the  language  used, 
and  the  court  would  accept  i^  which  has 
beea  done." 

19.  It  appears  that  this  counsel  also  used 
the  following  language,  to  wit: 

"We  have  great  railroad  systems.  Every 
conductor  that  leaves  your  station  la  the 
morning  has  railroad  instructions  in  his 
pocket.  As  long  as  they  obey,  everything 
works  well;  but  If  a  drunken  engineer  does 
not  follow  his  Instructions,  and  runs  his  en- 
gine at  a  high  speed  of  seventy-five  miles 
per  hour,  behold!  the  scenes  would  change. 
Two  great  Mogul  engines  clash  together, 
and  scattered  commerce.  Grief  and  walls 
of  dying  and  wounded  humanity  lie  In  Its 
wake.  That  drunken  engineer,  gentlemen  of 
the  Jury,  has  done  no  more  for  that  great 
railroad  system  than  the  accused  has  done 
to  the  state  of  Louisiana." 

The  court  states  as  part  of  the  bill  that  the 
attorney  was  drawing  his  conclusion  and 
making  his  deduction  from  the  testimony, 
and  when  the  objectiou  was  made  the  court 
Instructed  counsel  to  confine  himself  to  the 
record. 

We  are  decidedly  of  the  opinion  that  It 
was  error  not  to  have  stopped  that  line  of 
argument;  but  It  remains  that  It  Is  not  every 
error  committed  during  the  progress  of  the 
prosecution  that  could  authorize  the  setting 
aside  of  the  verdict  It  must  be  error  of 
such  great  Import  as  to  give  rise  to  the  be- 
lief that  If  It  had  not  been  for  this  errw 
a  verdict  ditTerent  from  that  returned  would 
have  been  given. 

If  the  accused  had  been  found  guilty  as 
charged,  our  conclusion  would  perhaps  have 
been  different,  for  It  would  have  shown  some 
Infiuence  growing  out  of  the  Intemperate  re- 
marks. We  have  seen  that  he  was  not 
found  guilty  of  murder,  but  of  manslaughter. 

20.  Another  bill  of  exception  was  reserved 
to  the  refusal  of  the  trial  Judge  to  reduce 
his  charge  to  the  Jury  to  writing. 

The  court  states  that  the  request  was  not 
seasonably  made;  that  It  was  made  after  he 
had  commenced  to  deliver  his  charge  to  the 
Jury.  After  a  cause  has  been  submitted  to 
the  jury,  and  the  trial  Judge  has  commenced 
to  dellw  Wa  charge  orally  (no  request  hav- 


ing been  made  previously  of  the  Judge  to  le* 
duce  his  charge  to  writing),  it  la  too  late  to 
Interrupt  the  proceedings. 

The  Jury  at  the  time  the  request  was  made 
for  this  delay  had  been  locked  up  for  four 
days  end  nigbts.  We  must  decline  to  re- 
verse the  verdict  on  the  ground  that  the 
charge  should  have  been  written  at  that  late 
hour.  In  addition  to  delay  already  referred 
to,  delays  were  requested  by  the  counsel  for 
defendant  several  times  during  the  trial,  and 
were  refused  by  the  court  We  have  re- 
ferred to  this  request  specially  in.  two  of  the 
bills  of  exceptions. 

We  will  not  stete  generally,  as  applying  to 
all  the  other  bills  on  the  subject,  that  It  is 
not  the  practice  to  grant  counsel  delay  to 
enable  tbem  to  write  out  their  bills  and  have 
them  signed.  Had  the  court's  ruling  been 
questioned  as  to  the  correctness  of  the  facte 
stated  by  the  court,  and  application  had  been 
made  to  have  the  facte  testified  to  by  the 
witnesses,  and  teken  down,  a  different  ques- 
tion would  present  itself.  The  refusal  would 
have  been  a  patent  error. 

The  question  does  not  arise  upon  anf 
refusal  of  the  clerk  to  take  down  testimony. 
Under  Act  No.  113,  p.  162,  of  1896,  we  have 
seen  that  there  is  ample  evidence  before  the 
court  to  clearly  present  the  Issue  which  de- 
fendant contends  regarding  the  asserted  ovort 
act  of  the  deceased. 

This  completes  our  review  of  the  proceed- 
ings. We  have  considered  every  fact  as 
presented,  and  the  applying  law  to  the  facL 

We  find  no  ground  upon  whidi  the  accused 
can  be  relieved  on  appeal. 

Judgment  affirmed. 

MONBOE.  J.  I  respectfully  dissent  on 
the  ground  tb&t,  there  having  been  some  evi- 
dence of  an  overt  act  on  the  part  of  the  per- 
son upon  whom  the  accused  testifies  he  was 
making  the  atteck  which  resulted  In  the 
death  of  the  deceased,  the  question  whether 
such  overt  act  was  estebllshed,  together  with 
the  evidence  tendered  to  show  previous 
threate  on  the  part  of  the  person  said  to  have 
been  attacked,  should  have  been  submitted 
to  the  Jury. 


(Ul  Lk.  tiO) 

No.  14,5C3. 
MOORE  et  al.  v.  BOAGNI  at  aL 
(Supreme  Oonrt  of  Louisiana.  March  16, 1903.) 

MORTQAQBS— TAX  BALE— PURCHASB  BT  MORT- 
GAGEE-CONTRACT WITH  MORTGAGOR— ANTI- 
CHRESIS—ACCBPTANCK— REDEMPTION  —  TAX 
TITLK. 

1.  A  mortgagee  not  In  any  way  bound  tor 
tho  payment  of  his  mortgage's  taxes  may  buy 
the  latter's  property  at  tax  sale. 

2.  A  tax  sale  may  be  valid,  and  the  buyer 
at  the  tax  sale  may  be  entitled  to  the  property, 
as  owner,  until  It  is  redeemed,  and  also  to  the 
rent,  yet,  U  the  tax  purchaser  changes  by  writ- 
ten Instrument  the  relations  of  buyer  at  tax 
sale  to  the  owner  of  the  property  bought,  he 
will,  under  the  facte  of  this  case,  be  hdd  bound 
by  Uie  terms  and  conditions  of  the  instrument 
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«f  wrltlDf  dellTered  hj  Um  to  tlie  formw 
owner. 

-  3.  The  infltnuMiit  was  not  an  antichresis.  It 
none  the  teaa  extended  the  tenni  for  redemption. 

4.  The  anreement  between  the  buyer  at  tax 
Bale  and  the  tax  debtor  was  accepted  by  the 
latter.  The  time  granted  for  redeeming  bad 
never  been  recalled  by  the  buyer  at  tax  sale 
■t  the  time  suit  waa  bToaght. 

5.  The  instrument  showing  the  agreement  wai 
recorded,  suit  was  brought  within  the  period 
fixed  {or  ivdemption,  and  other  facts  show  ac- 
ceptance of  the  written  agreemoit,  although  it 
bad  never  been  signed  by  the  tax  debtor. 

6.  The  tax  debtor  waa  also  the  mortgagor  of 
the  property  in  favor  of  the  buyer  at  tax  sale. 
The  former  (the  mortgagor),'  upon  paying  char- 
ges and  her  mortgage  indebtedness^  im  entitled 
to  the  property. 

7.  The  creditor  stipulated  with  the  view  of 
recoTerine  his  mortgage  claim,  nothing  more; 
and  the  jangnan  need  In  the  agreement  leads 
to  the  one  mterence  that  he  did  not  propose  to 
retain  the  property,  the  rent  thereon,  the  penal- 
ty on  the  taxes,  and  to  collect,  b«ides,'i^n* 
dpal  dne  him  and  interest 

&  la  the  agreement  he  stipulated  that  hia 
debtor  would  hare  to  pay  the  insurance  on  the 
property,  preolnding  the  Idea  that  he  intended, 
lo  case  of  redemption,  to  recover  the  insurance 
paid,  and  the  rent  on  the  property  as  well. 

On  Rehearing. 

SlTIw  titi*  acqnired  an  adjndieatee  at  a 
tax  sale  is  an  Inchoate  one  during  the  year  for 
redemption,  dnd  ia  defeated  by  the  exercise  of 
that  right;  tbe  mortgage  existing  on  the  prop- 
erty at  the  time  of  the  adjadication  remains  in 
force  during  the  same  period. 

10.  It  is  not  the  essence  of  a  mortgage  that 
the  mortgagor  sbould  remain  In  the  possession 
of  the  property  mortgaged.  Hutchings  r.  Field, 
10  La.  244;  Webre.  Syndic,  t.  Bettran,  10 
South.  860.  47  La.  Ann.  SOlT 

<SyUabii8  by  the  Court) 

Appeal  from  Sixteenth  Judicial  District 
Coart,  Parish  of  St  Landry;  Edward  Tay- 
lor Lewis,  Judge. 

Action  by  Mary  L.  Moore  and  others 
against  Mary  E.  Boagni  and  others.  Jndg' 
ment  toe  phuntlffs,  and  defendants  appeal. 
Modified. 

Kenneth  BallUo.  for  appellants.  Sdward 
Benjamin  Da  Bulsson,  for  appellees. 


Statement  <tf  the  Oasew 

BRBACX.  J.  Plaintiffs  sue  f<ur  rents  and 
revenues  on  property  described  in  their  peti- 
tion; and  on  their  paying  to  defendant  a 
promissory  note  for  $1,165.G3,  interest,  taxes, 
and  insorance  premiums,  and  price  of  adju- 
dication of  a  tax  sale,  lees  the  amount  of  tbe 
rents  and  revMaes  derived  from  the  proper* 
ty,  then  they  aak  that  they  be  decreed  the 
owners  of  the  property,  and,  as  such,  placed 
in  possessim  thereof. 

The  record  discloses  that  Miss  Pamela 
Moore  on  the  4tb  day  of  June,  1893,  mort- 
j^ged  the  property  now  claimed,  to  Dr.  Vin- 
cent Boagni,  for  tbe  sum  of  fl.165.53;  that 
on  the  l&th  day  of  Jane,  1896.  the  property 
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was  aoML  at  tax  sale  and  adjudicated  to  Dr. 
Boagni  for  taxes  dne  and  deltnqnent  tbereon 
for  tbe  year  1804.  The  adjudlcatce  went  la 
possestion  of  tbe  pn^rty  a  short  time  after 
the  adjudication. 

Within  12  months  after  thl^  adjudication  at 
tax  sale,  the  adjudicate^  Boagni,  executed 
and  d^rered  an  Instrument  under  private 
slgnatture  In  which  he  declared  that  he  had 
bought  the  property  at  tax  sale;  that,  Miss 
Pamela  Moore  owed  blm  a  mortgage  note  ol 
$1,105.53,  bearing  on  tbe  property.  Tbe  fii^- 
l0wlzis  la  a  copy  of  tlw  lut  clause  of  Va  la- 
strnment; 

"I  hereby  declare  that  said  Miss  Pamela 
Moore  shall  have  tlie  right  to  redeem  said 
propraty  at  any  time  within  five  years  from 
this  date  i^on  payment  of  said  sum,  wltl^. 
Interest  payable  ■  annoally,  and  also  yearly 
taxes  and  yearly  Insurance;  the  extension  to 
be  granted  yearly  oppn'payment  of  ' said  to* 
terest  taxes,  and  Insurance." 

It  was  not  signed  1^  Miss  Pamela  afoore^ 
to  whom  it  was  banded  at  the  time.  Tbe' 
document  was  recorded  on  the  29Ui  <tf  April, 
1898,  at  tbe  Instance  of  Miss  Moon^  tince- 
deceased.  Dr.  Boagni  Is  alao  deceased. 

Tbls  suit  Is  between  tbe  heirs  of  these  i»r- 
tlea.  The  present  defendant,  a  daughter  of 
Dr.  Boagni,  and  her  late  father,  from  whom 
she  Inboited  tbe  property,  bare  bad  posses- 
sion of  tbe  property,  and  paid  taxea  and  oth- 
er charges  thereon. 

Plaintiffs  attack  the  tax  sale  on  a  numbw. 
ot  gronnds-Hnalnly,  as  tbey  aver,  on  tbe 
ground  that  a  mortgage^  In  or  out  of  pos^ 
session,  cannot  buy  the  morti^ged  premises 
at  tax  sale,  and  thereby  d^eat  tbe  mort- 
gagor's title.  Tbey  allege  that  Dr.  Boagni, 
In  taking  possession  of  tbe  projwrty,  collect- 
ing the  rents  and  revenues;  and  executing  tbe 
Instrument  before  mentioned,  dndar  private 
signature,  created  an  antichresis,  under 
wblcb  defadant  Is  bonnd  to  tbem. 

Defendant,  on  the  otber  band,  urges  that 
abe  la  fba  owner,  claims  tbe  validity  of  the 
tax  deed,  and  denies  that  tbe  private  act  of 
February  27,  1807,  executed  by  her  father. 
Is  an  antlchreais.  She  seta  out  that  it  only 
evidences  a  pure  Indulgence  on  the  part  of 
htf  father  to  allow  to  philnttfl  the  oppor- 
tunity of  redeeming  the  proikerty  on  the 
terms  and  condltl<ms  stipulated  in  tbe  Instro* 
ment,  with  wblcb  die  avers  Miss  Moore  did 
not  compty;  furtber,  that  this  Instrummt 
was  a  mere  pollicitation,  which  never  be- 
came an  accepted  and  complete  contract 
This  suit  for  the  property  was  brought  with- 
in the  five  years  granted  to  tbe  owner  wltbln 
wblcb  to  redeem. 


Opinion. 

The  right  of  tbe  mortgagee  to  buy  pn^ 
erty  at  tax  sal^  upon  wblcb  bis  mortgage 
bears,  is  one  wblcb  cannot  well  be  doiled  to 


Digitized  by 


Google 


719 


86  SOUTHERN  BETOBTBB. 


(La. 


him,  unlen  It  was  bis  duty  In  some  way  to 
par  the  taxes.  It  vas  not  his  duty  In  this 
Instance.  Els  relation  to  the  land  In  quw* 
tlon  was  not  such  as  to  preclnde  him  from 
becoming  a  purchaser.  He  was  at  liberty  to 
buy,  since  it  was  not  fala  duty  to  pay  tbe 
taxes.  Learned  counsel  for  the  plaintiffs  re- 
fers us  to  the  decision  In  Benshaw  t.  Staf- 
ford. 30  La.  Ann.  849,  as  sustaining  tbe  view 
that  a  mortgagee  cannot  acquire  at  tax  sale 
the  mortgaged  property  to  the  ^judlce  of 
tbe  mortgagor. 

That  decision  has  no  application  here,  for 
It  relates  to  tbe  awaer  oC  the  property  sold 
for  taxes  as  one  who  cannot  buy  It  In,  and 
thus  acquire  title  to  tbe  prejudice  of  tbe 
mortgagee.  The  decision  treats  of  entirely 
different  questions  from  that  involved  here. 

The  owner  and  mortgagor  Is  under  an  ob- 
ligation to  pay  the  tax— to  "keep  down  tbe 
taxes,**  to  quote  from  tbe  ded'stwi  in  qnes* 
tlon— while  the  mortgngee.  as  In  our  case,  la- 
placed  under  no  such  obligation. 

Boagnl,  the  mortgagee,  bad  a  complete 
legal  title,  and  It  gave  him  the  right  to  go  In-' 
to  irassesidon  as  he  did  a  short  time  after  the 
adjudication  at  tax  sale. 

He  was  lawfully  In  possession  of  tbe  prop- 
erty. No  one  objected  to  bis  going  Into  poa- 
session. 

The  tax  atatate  in  force  at  the  date  of  the 
adjudication  at  tex  sala  was  Act  88  of  1888, 
which  provides  that  the  purchaser  may  take 
actual  possession'  with  the  ccmsent  or  ac- 
quiescence ot  tiM  tax  debtDr,  or  otherwise, 
proTlded  no  force  or  Tlol«ice  ahall  he  used. 

•They  have  the  right  to  take  possession 
themselves  whenever  they  "can  do  so  with- 
out difficulty."  Martin  t.  Langensteln,  48 
La.  Ann.  791,  9  South.  DOT. 

Having  gone  Into  possession  as  owner  un- 
der sufficient  title,  it  follovrs  that  his  mort- 
gage fell  with  his  purchase,  as  he  could  not 
be  mortgagee  and  owner  of  the  same  prop- 
erty at  the  same  time. 

The  question  of  possible  revival  of  the- 
rigbt  discussed  In  the  brief,  in  case  of  tbe 
redemption  of  tlie  property  from  the  tax 
sal^  Is  not  one  with  which  vre  are  particu- 
larly concerned  at  this  moment  We  only 
mention  it  In  passing.  It  has  no  Immediate 
bearing  vpon  the  issues.  We  leave  tfals 
branch  ot  the  Issnea  with  the  statement^  sna- 
talned  by  decisions,  that  the  right  (that  Is, 
tbe  original  mortgage)  may  be  revived  la 
certain  contingency,  which  does  not  here 
arise.  New  (Cleans  Insurance  Association 
T.  Labrancbe  et  aU  81  La.  Ann.  8S9. 

This  brings  us  to  a  consideration  of  the 
effect  to  be  given  to  the  document  of  Feb- 
rualy  27,  1897,  specially  referred  to  in  our 
statement  tbe  facts,  and  partly  therein 
copied. 

It  unquestionably  gave,  on  the  part  of 
Boatni,  by  whom  it  was  signed,  an  extension 


of  time  within  which  to  .^eem  tbe  property. 
Whether  this  document  be  cooaidered  in  tbe 
llj^t  ct  an  antichresis  or  not,  tbe  right  to 
redeem  was  extended  five  years  from  tbe 
date  of  the  Instrument  The  five  yeara  not 
having  elapsed  at  the  date  Oie  suit  was  filed. 
It  follows  that  plalntlfla  are  In  time  to  re- 
deem tbe  property. 

It  remains  f  or  na  to  determine  tbe  condi- 
tions upon  wblcb  tba  redemption  Is  to  be 
made.  They  are  aet  forOt,  expressly  or  by 
Implication,  In  tbe  docnment  ot  February  27, 
1897.  MlBB  Moore  retained  the  Instromoit 
and.  In  jwrson,  called  on  the  clerk  of  tbe 
court  and  directed  It  to  be  recorded.  ICore- 
over,  tbe  time  wltldn  which  to  radeem  bad 
not  been  recaUed  or  revoked  at  Oie  date  tida 
auit  was  brought 

Having,  as  we  take  It  accepted  the  con- 
ditions, tbe  owners  (Uiss  Moore  and  her 
heira,  tbe  plalntlffa)  are  bound  tj  them.  Bot 
It  remains,  they  have  no  right  to  redeem,  ex- 
cept on  such  conditions  as  are  atlpulated  In 
the  docnment  and  this  expressly  hMdudea 
payment  of  tiie  mortgage  Indebtedneaa  at 
plalntlfCs,  to  which  we  have  before  referred. 

We  pass  to  Uie  question  of  rent  and  reve- 
nues (another  Issue  of  the  case)  collected  by 
defendant  or  ber  father  after-  tbe  purchase 
made  by  the  latter  at  tax  sale.  The  prop- 
erty Is  urban,  and  from  it  rente  have  been 
collected  since  tbe  tex  sale. 

Tbe  right  ct  Qie  parties,  as  relates  to  Uds 
rent,  is  to  be  determined  mainly  by  reference 
to  tbe  document  of  Fetnuary  27, 1898,  copied 
in  our  statenunt  of  the  facts. 

Plalntltbi  Invoke  this  document  as  b^ng 
an  antichresis.  That  view  leads  to  the  con- 
clusion that  the  antlchreslst  owes  rent  and 
revenue  collected  of  the  property  of  his  debt- 
or from  the  date  of  the  pledge^  We  have 
not  found  it  possible  to  agree  with  tbat  fwopo- 
Bltion.  We  will  state  here  we  do  not  think 
tbat  It  was  the  Intention  ct  the  creditor  to 
retein  the  rent  In  that  point  of  view,  one 
of  tbe  essential  elemente  to  eonstltuts  an 
antlchreBis  Is  missing. 

Tbe  property,  undw  the  tax  laws,  If  it 
were  not  for  tbe  special  Inatmment  In  ques- 
tion, would  not  be  owned  by-  the  plalntifls 
(beirs  of  Miss  Moor^.  It  wonld  be  owned 
by  defeodanta  (heln  of  Boagnl),  subject  to 
the  redamptkm  btf  ore  mentioned.  The  bayer 
at  tax  aale^  considered  only  in  the  11^  ot  a 
tax  sale,  would  have  been  entlOed  to  tba 
rent  because  he  became  th«  owner  by  tlw 
adjudication  at  tax  sale^  snhiject  to  redraw 
tlon.  The  bayvt  at  tax  sale  would  also  hftva 
been  entitled  to  tbe  rent  becauae  it  la  the 
plain  provialon  of  the  tax  atatate.  Vnm 
tbe  date  tb»  deed  la  recorded,  '^U  tlie  nnts 
and  revennea  of  the  pnverty  b^ng  to  tbe 
purchaser."  Acts  1886;  p.  IM,  No.  98^  1  97. 
So  that  strictly  there  vraa  no  anticbresia, 
defendant  not  plalntlft  waa  the  owner. 
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SMA&aOy  It  was  not  the  Intentkm  of  Dr. 
Boagni  to  hold  this,  bla  debtor,  dniAxig  the 
time  granted  wltUn  -which  to  redeem,  to  the 
etrict  letter  of  the  tax  sta^tnte. 

Mudfestly,  It  waa  not  Ua  Intention  to 
dalm  the  penally,  or  anything,  In  fftct^  ex- 
caot  the  amount  of  hla  mortgage  and  the 
taxee.  This  li  the  plain  inference  from  the 
tmor  <a  the  InBtmnient  in  qneatlon.  To 
allow  Ihe  rent;  we  think;  vould  be  to  aUow 
more  than  be  expected.  • 

The  azyument  now  ia  that  be  was  oitltled 
to  the  rent;  and  that  It  should  tlierefore  be 
decreed  to  tte^endant 

Following  Ukat  line  at  reaaoning,  we  would 
hare  to  JuM  that,  although  be  did  not  men- 
tion penalty  chb  the  taxes  paid,  defendant  is 
none  the  less  entitled  to  penaltjr  m  all  tiie 
taxem  paid,  for  that;  also,  would  be  one  of 
his  rights  if  we  were  to  hold  that  tba  tax 
laws  apply  as  If  no  written  premise  bad  been 
signed  by  the  late  Dr.  Boagni 

Thti^  manifestly,  nerer  was  the  intention, 
as  expressed  -in  tbe  instrument  before  mea- 
tioned. 

Jn  needing  the  time  as  he  did  for  re* 
demptlon.  and  binding  himself  as  be  did,  we 
tbink  it  fair  to  infer  that  he  intended  to 
return  property  and  rent  to  the  former  ownw. 
Miss  Uoora,  provided  she  paid  him.  the 
amount  of  ber  indebtednesa. 

Tbe  creditor,  Boagni,  stipulated  fw  the 
payment  of  principal  and  interest,  taxes  ai^d 
inaorance^  whltdi  would  be  due  him  at  the 
date  of  the  ezemptlon— uothlng  else.  It 
seems  to  us  that,  careful  business  man  as 
he  was,  upon  payment  of  these  Items  re- 
ferred to  he  Intended  to  let  the  debtor,  ailss 
Moore,  have  his  property. 

It  tbe  creditor  was  to  retain  the  Items  Just 
above  referred  to,  and  rent,  the  five  years  to 
redeem  would  bare  been  a  worthless  right. 

Moreover,  it  is  not  probable  that  he,  the 
creditor,  would  have  stipulated  for  the  re- 
turn of  insurance  moni>y  paid  by  falm.  If  he 
Intended  to  retain  rents  for  bis  own  account 
Collecting  roits  as  his  own,  the  least  he 
could  have  done  would  hare  been  to  pay  in- 
surance on  his  own  property.  9e  would  not, 
as  we  think,  have  sought  to  retain  rent,  and 
charge  tbe  debtor  with  Insurance  on  the  prop* 
erty  besides.  The  Instrument  in  question  Is 
not  In  tbe  usual  form.  Much  devolves  upon 
construction:  Our  decision  dealing  with  a 
special  instrument  la  necessarily  sui  generis. 

By  reason  of  the  law  and  tbe  evidence  be- 
ing in  favor  of  plaintiffs^  the  Jndgpient  ap- 
pealed fn»a  is  afDrmed. 

On  Rehearing, 

fNov.  21,  1903.) 

NICHOLLS,  C.  3.  The  record,  as  has  been 
stated,  shows  that  on  the  10th  of  June,  1S96, 
the.  property  Involved  In  th^  litigation,  be- 
longing to  Miss  Pamela  Moore,  was  adjudi- 
cated »t  a  tax  sale  made  ip  enforcement  of 


tbe  state  taxes  fsr  18M  to  Dr.  Vincent 
Boagni,  who  at  that  time  was  a  mortme 
creditor  of  the  owner,  by  reason  of  a  special 
mortgage  granted  by  her  on  tbe  4tb  of  June. 
1808,  to  secure  the  payment  of  a  promissory 
note  maturing  one  year  4fter  date  of  tbn 
mortgage. 

Dr.  Boagid'a  tex'  deed  waa  recorded  on 
Jane  18,  1896.  The  deed  does  not  stat»  un- 
Att  -what  law  tbe  sale  waa  made,  but  de- 
fendanl^  coanaM  declares  it  to  have  been 
made  midw  Act  85  «C  1B8& 

Tbe  deed  dedaied  that  tiw  property  ad- 
judicated waa  redeemable  at  any  time  tor  llie 
space  of  one  year,  beglnnlAg  on  tiw  day 
urbm  the  deed  waa  filed  Ux  record,  i^on 
payment  of  the  pnrebaae  pdce^  with  20  pw 
cent  and  costs  added. 

Tbe  adjndtcatee  vent  into  possoeslMt  ex* 
trajndidally  of  the  ^opsrty  a  taw  da^  after 
tbe  sale-^betiher  or  not  with  tflsa  Moortfs 
consent  does  not  appear.  She  was  abaent 
from  tbe  parish  of  Bt  Landry  whoi  lie 
did  80.  Had  a  strangor  to  tte  properly  be- 
come the  adjndtcatee,  Boognfs  mortgage 
-would,  at  the  end  of  the  year  tor  redttnptlon, 
have  been  cot  off.  He  bad,  thertfore,  a  pw- 
sonsl  Interest  in  becoming  trimself  the  pur- 
chaser; but  be  was  under  no  l^al  obliga- 
tion, pilor  to  tbe  adjudication,  to  have  paid 
tbe  taxes  and  pterented  the  tax  sale;  nor 
did  he,  by  any  act  of  bis,  so  far  as  the  rec- 
ord shows;  contrlbote  to  the  brli^ilng  about 
of  the  same.  We  see  no  legal  reason  wby 
he  should  not  have  become  tbe  adjndtcatee 
at  the  sale. 

It  la  argued  that  the  Immediate  effect  of 
the  adjudication  was  ^wo  facto  to  extinguish 
bis  mortgage^  and  make  him  at  tmce  the  ab- 
solute owner  of  the  property.  We  are  not  of 
that  op.Inton. 

^-Tbe  adjndlcatee  acquired  but  an  Inchoate 
.tttle^  which  did  not  -divest  tbe  liens  against 
the  taqayer's  hind  until  after  the  time  lim- 
ited by  tbe  law  for  redemption  had  passed." 
Singer's  Appeal  (Fa.)  7  AtL  800. 

"The  general  rule  is  that  nntU  the  expira- 
tion of  the  time  for  redempti<nv  and  the  ez' 
ecution  and  delivery  of  the  deed,  the  title 
to  tbe  land  remains  with  the  execution 
debtor."  Cooley  on  Taxation  (3d  Bd^  c  15, 
ti.  984;  Tbtbodeaux  t.  Kelly.  29  La.  Ann. 
611. 

In  the  case  at  bar,  before  tbe  expiration 
of  the  time  for  redemption  had  been  reached, 
and  while,  therefore,  Miss  Moore's  tiUe  had 
sot  yet  been  divested,  and  while  Boagnt's 
mortgage  was  still  alive,  the  latter  execut- 
ed the  Instrument  embodied  in  the  Judg- 
ment which  we  have  heretofore  rendered 
herein.  In  that  Instrument  no  allusion  is 
made  as  to  who  was  In,  or. who  was  entitled 
to  be  in,  possession  of  the  property. 

The  pceamble  to  tbe  instrument  declarai 
that  "whereas  on  June  18,  1896, 1  purchased 
at  tax  sale  the  former  residence  of  Miss 
{^mela  Moor^  .l»  Opelousas  idesoclblng  Ifl 
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and  whereas  Ulss  Pamela  Moore  owes  me  a 
mortgage  of  91,106^  bearing  on  said  prop- 
erty I  bereby  declare  that  Miss  Pamela 
Moore  thaU  have  the  right  of  redeeming  said 
property  any  time  within  five  years  from 
titia  date  upon  payment  of  said  sum  with 
Interest  payable  annually  and  also  yearly 
taxes  and  yearly  Insurance,  the  extension  to 
be  granted  yearly  apon  payment  of  said  In- 
terest, taxes  and  Insnrance."  The  declara- 
tkm  made  by  Boagnl  that  Miss  Moore  owed 
him  at  that  time  a  "mortgage**  of  fl,165.S3» 
bearing  on  said  property,  was  strictly  cor- 
rect 

Boagnl  had  become  the  adjndicatee  of  the 
property  for  $33.  and  Mtes  Moore  was  en- 
titled at  that  time  to  have  redeemed  It  for 
that  sum,  20  per  cent,  and  costs.  Boagnl 
conld  not  have  forced  her,  as  a  condition 
precedent  to  redemption,  to  pay  him  the 
amomit  of  \kiB  mortgage  debt,  though  it  was 
then  dae.  8o  far  as  his  rights  under  the 
mortgage  were  concerned,  he  would  have 
been  compelled  to  enforce  them  through  the 
usual  legal  proceedings.  Had  she  redeemed 
at  that  time,  her  ownership  would  bare  re- 
mained unaffected  by  the  tax  sale,  as  would 
Boagnl'B  rights  under  his  mortgage.  It  is 
from  that  condition  of  affairs  as  a  starting 
point  that  we  are  called  on  to  construe  the 
docum^t  executed  by  Boagnl  at  that  time, 
which  defendants,  in  their  brief  on  rehear- 
ing, recognize  to  have  been  accepted  by  Miss 
Moore. 

The  district  Judge  was  of  the  opinion  that 
tile  effect  of  that  agreement  was  to  create  an 
antichresis,  or  at  least  to  bring  the  parties 
into  rights  and  obligations  analogous  to  those 
springing  from  that  contract 

In  his  reasons  for  Judgment  he  said:  "The 
plaintiffs  contend  that  the  act  of  February 
27,  1887,  converted  the  former  relations  be- 
tween the  parties  into  an  antichresis,  and 
that  defendants  are  hound  to  account  to  them 
for  fruits  and  revenues  since  the  date  of  this 
act  They  pray  to  be  restored  to  possesBion 
as  owners  of  the  property  upon  payment  to 
defendants  of  the  original  debt  of  91|165, 
with  Interest  cost  of  Insurance,  and  taxes 
paid,  less  the  rents  and  revenues  derived 
by  defendants  from  the  property. 

'TThe  defendants  contend  that  the  act  of 
February,  1897,  Is  not  an  antichresis,  but  a 
mere  declaration  of  the  creditor,  voluntarily 
giving  the  debtor  a  right  to  redeem  the  prop- 
erty, and,  having  failed  to  do  so  vrithln  the 
delay,  she  has  forfeited  snch  right  and  is 
not  entitled  to  recover. 

"They  claim  the  right  to  hold  the  property 
as  owners  under  the  tax  titie,  and  pray  that 
the  demands  be  rejected,  and,  in  the  alterna- 
tive, If  they  be  decreed  to  account  as  own- 
ers under  an  act  of  antichresis,  they  be  al- 
lowed Interest  on  disbursements,  and  some- 
thing for  the  care  of  the  properly.  With 
their  answer  they  file  an  account  of  rents 
and  revcnuea,  and  of  dlsbnnemrata  on  ac- 


count of  the  pr«p»ty.  The  case  depends  for 
Its  solution  wholly  upon  llie  question  wheth- 
w  the  act  of  Fetvuary,  1897,  Is  to  be  taken  as 
an  antichresis^  or  a  mere  right  of  redemp- 
tion. 

"Both  Dr.  Boagnl  and  Miss  Moore  being 
dead,  and  not  having  testified  In  the  case, 
the  court  la  wlthoat  any  evidence  of  their  in- 
tentions, except  such  as  can  be  derived  from 
the  a^  Itself,  and  the  Intrinsic  probabllitlee 
to  be  Inferred  from  the  known  Acts  anr- 
rounding  its  execution. 

"An  antichresis  is  a  contract  of  real  pn^ 
erty  for  the  securl^  of  a  debt  whereby  the 
creditor  Is  put  In  possession  of  the  properly, 
to  be  administered  by  him  for  the  payment 
of  the  debt  out  of  its  revenues,  and  must  be 
in  writing.  When  entered  Into  between  a 
debtor  and  creditor,  the  creditor  cannot  be- 
come owner  of  the  pledged  immovable  by 
failure  <if  the  debtor  to  pay  at  the  stated 
time.  Any  stipulation  or  clause  to  the  con- 
trary Is  null.  In  such  cases  he  can  only  en- 
force his  pledge  by  an  order  of  court  or- 
dering a  seizure  and  sale  of  the  pledged  Im- 
movable for  the  payment  of  the  debt  Civ. 
Code,  arts.  8133,  8135,  3167,  3179. 

"The  relation  between  the  parties  as  cred- 
itor and  debtor  began  In  1893,  as  mort- 
gagor and  mortgagee,  at  which  time  the 
mortgagee  acquired  merely  the  right  to  have 
the  mortgaged  property  seized  and  sold  in 
satisfaction  of  this  debt  at  Its  maturity,  In 
June,  1894,  and  thereafter  up  to  June,  1896, 
when  the  mortgagor  became  Its  purchaser 
at  the  tax  sale.  Up  to  this  time  no  change 
had  taken  place  In  the  relations  between  the 
parties  and  the  property  stood  simply  pledg- 
ed, as  a  security  for  the  debt  After  the  tax 
sale,  and  during  the  absence  of  the  mort- 
gagor, the  mortgagee  took  possession  of  the 
property,  several  months  before  the  delay 
had  expired  within  which  the  mortgagor 
had  a  right  to  redeem.  Tliis  he  had  no  right 
to  do  without  an  order  of  court  or  the  con- 
sent of  the  tax  debtor.  There  Is  no  evidence 
of  such  consent  except  such  as  may  be  In- 
ferred from  the  conduct  and  acta  of  do 
mortgagor.  It  must  be  Inferred  that  she  as- 
sented not  only  to  the  terms  and  condlttona 
of  that  act  but  to  the  continuous  possession 
of  the  mortgaged  proper^  by  the  mortgagee 
"Nothing  is  said  about  the  possession  In 
the  act  but  It  cannot  be  questioned'  that 
Miss  Moore  knew  of  it  es  It  was  her  home, 
where  her  household  furniture  was,  and  to 
which  she  had  returned.  The  mortgagor 
having  no  right  to  take  possession  of  the 
proper^,  except  as  stated  under  the  tax  aale^ 
until  twelve  months  thereafter,  he  cannot  be 
heard  to  say  that  he  holds  possession  there- 
under. 

"Having  taken  actual  possession  prior  to 
that  time,  he  could  only  acquire  possession 
by  consent  of  the  owner;  and,  as  that  con- 
sent must  be  Inferred  from  her  acts  as  above 
stated,  that  right  originated  at  the  date  ot 
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sncb  consent  on  the  27th  of  Fetmiary,  1887. 
The  mortgagee's  legal  poaBenim  began  then 
<mly,  and  only  by  the  Imidlea  consent  of  the 
owner,  and  is  not  dettred  from  the  tax  sale. 
He  may  hare,  a>  a  fact;  taken  ponesslou 
nnder  the  tax  lale;  bat;  having  oo  legal 
tight  to  do  he  acquired  thereby  no  right  to 
poseesslon. 

'The  defendants  claim  nnder  tibe  tax  aal^ 
and  they  eonld  legally  do  so,  perhaps.  If  the 
act  of  February,  1897,  effected  no  change  In 
the  relation  between  the  parties.  Presum- 
ing that  the  assessment  and  sale  of  the  prop- 
erty for  taxes  was  regular  and  legal,  Boeg- 
Bi's  title  woold  have  become  perfect  one 
year  thereafter,  which  he  mnst  be  presnmed 
to  hare  known;  and,  if  it  had  been  his  In- 
tratlon  to  secure  ,  title,  why  did  he  extend 
the  period  at  redonptlon  five  years?  If  it 
had  been  his  Intention  to  profit  by  Ulss 
Moore's  tallnre  to  pay  np  at  tbe  end  of  the 
flve  years,  why  Is  there  no  mmtiou  of  this 
—not  even  by  implication?  He  was  a  man 
well  veraed  In  all  boslness  transactions  of 
this  Und,  while  Miss  Moore  was  an  Inex- 
peilenced  yonng  woman;  and  It  Is  not  prob- 
aUe  that  an  Important  stipulation  of  this 
character  wonld  have  been  left  out  if  it 
had  been  his  Intention  to  avail  himself  of 
anch  a  provision.  The  inference  Is,  to  my 
mind.  Irresistible  that  In  pnrchaslng  at  tax 
sale  the  sole  Intention  of  the  purchaser  was 
not  to  merge,  bnt  to  preserve,  his  mortgage, 
and  the  act  of  February,  1897,  was  Intended 
to  make  more  effectnal  the  security  for  the 
debt.  It  was,  of  course,  known  by  I>r. 
Boagnl  that  Miss  Moore  had  the  right  to  re- 
deem ber  property  at  that  time,  whldi.  if 
she  bad  done,  would  have  left  him  with 
nothing  bnt  Ids  mortgage  rights  acquired  In 
1808.  Hence,  In  order  to  attain  an  addi- 
tional secorl^  for  his  debt,  it  became  neces- 
sary to  maintain  his  unlawful  possession  of 
the  prtqiterty  as  a  pledge,  and  In  order  to  do 
so  it  was  Important  to  secure  the  consent  of 
Miss  Moore  to  his  possession,  and,  to  ac- 
complish this  purpose,  and  In  a  measure  to 
compensate  her,  gave  a  delay  of  five  years 
tor  redemption.  This  Is  a  reasonable  Inter- 
pretation of  the  act;  as  to  the  motives  ac- 
tuating Dr.  Boagnl  in  the  execution  and  de- 
livery of  that  act  to  Bfiss  Moore.  The  re- 
cital of  the  tax  sale  and  the  mortgage  In  the 
act  is  manifestly  made  merely  as  a  reminds 
of  his  daims  against  the  property.  It  can- 
not be  considered  as  a  declaration  of  titie 
tmder  which  he  Intended  to  hold  the  prop- 
er^, for  this  would  not  be  consistent  with 
the  other  stipulations  in  the  act 

"The  motives  of  Miss  Moore  lie  on  the  sur- 
face. She  had  failed  to  pay  the  debt— the 
taxes,  Interest  ot  Insurance— and  was  help- 
less In  the  bands  of  the  credltw.  Her  prop- 
erty bad  been  sold  for  tans,  and,  when  she 
returned,  she  found  her  creditor  In  posses* 
slon.  What  occurred  between  them  In  Feb^ 
mary,  1887,  leading  vjf  to  the  act  we  cannot 
know,  beyond  Ite  contents;  bat,  presuming 
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she  had  some  knowledge  of  her  rights.  It  Is 
reosonaUe  to  infer  that  she  was  aware  of 
her  to  redeem  and  retain  possession 

of  ber  property,  and  that  she  wllllnt^  as- 
sented to  his  ccmtinned  pooaesskm  on  condi- 
tion of  the  extension  of  time  for  redemp- 
tion. 

"Nothing  Is  said  In  the  act  about  rente  or 
revenues,  nor  about  reimbursement  tac  dis- 
bnrsemente  for  repays,  eto.,  and  we  are  left 
to  Infermce  in  this  respect  It  would  not 
be  consonant  with  reason  to  suppose  or  Infer 
that  Dr.  Boagnl,  In  event  of  a  redemption 
within  the  dday,  would  not  have  required 
payment  for  any  useful  repairs  or  Improve- 
ments  be  had  made  during  bis  possession 
and  cmtrol  of  the  proper^. 

"Nor  would  It  be  consonant  with  reason 
to  infer  that  Miss  Moore^  In  such  an  event, 
would  not  have  required  an  accounting  for 
rente  and  revenues. 

"Eiqually  unreasonable  would  It  be  to  Infer 
that  Miss  Mowe  Intended  to  give  Dr.  Boagnl 
the  use  of  her  property,  with  Ite  rente  and 
revenues,  for  nothing,  during  a  period  *  of 
five  years. 

"Beartaig  In  mhid  the  fact  that  originally 
the  amount  of  the  debt  did  not  greatly  ex- 
ceed one-tldrd  of  tbe  value  of  die  prop- 
erty; that  time  is  nothing  in  tbe  evidence, 
written  or  oral.  Indicating  the  Intention  of 
the  creditor  to  acquire  the  ownership  of  the 
property;  that  bis  acte  point  unmistekably 
towards  strengthening  the  security  for  his 
debt;  that  tbe  dictetes  of  humanity  and  Jus- 
tice ffffbld  the  taking  of  the  pnq^erty  of  an- 
othw  without  a  fair  equivalent;  and  jve* 
sumlng  that  the  creditor  was  actuated  by 
such  motives— It  la  Just  and  reasonable  to 
omclude  that  the  act  of  February  27,  1897, 
Is,  and  was  so  intended  by  tbe  parties  to  be, 
an  additional  security  obligation,  plgnorative 
In  character,  and  in  effect  an  anticbresls.' 
As  correcUy  stated  by  counsel  for  plalntUBB, 
The  equities  are  altogether  on  tbe  side  ctf  the 
plaintiffs.'  Should  Judgment  be  given  for 
plaintiffs,  tbe  defendante  lose  nothing,  for 
they  will  have  collected  the  entire  amount  fit 
the  original  debt,  Intorest  Insurances  prin- 
cipal, and  cost  which  was  the  object  and 
purpose  of  the  creditor  from  the  beginning 
to  the  end  of  his  dealings  with  his  debtor. 
On  tbe  other  hand,  should  Judgment  be  giv- 
en defendants,  they  will  have  bad  tin  resntB 
and  revenues  for  five  or  six  ynri,  amounting 
to  91,468.38,  according  to  this  account  and 
would  acquire  property  worth  93^000,  mak- 
ing a  total  of  $4,469.88,  for  which,  accfwd- 
Ing  to  the  same  aocotmt  the  consideration 
would  be  92,018.72— considerably  less  than 
one-half  of  tiie  value  of  what  they  would 
get  See  Livingston,  Bx*x,  v.  Story,  11  Pet 
351,  9  L,  Kd.  746,  and  Payne  v.  Habbard,  42 
La.  Ann.  895,  7  South.  672." 

While  we  do  not  concur  In  all  tiie  state- 
mente  of  the  district  Judge,  tite  reasons  as- 
signed by  him  for  reaching  the  conclusion  be 
did  as  to  the  Intenttons  and  purpose  of  the 
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act  of  February,  189T,  are  certainly  very 
strong.  It  can  scarcely  be  credited  tbat  Miss 
Moore,  with  a  mortgage  so  small  In  amount, 
relatively  to  the  value  of  her  property,  aa 
this  mortgage  vrai^  should  have  been  willing 
to  enter  Into  any  snch  arrangement  as  de- 
fendants claim  the  act  of  1897  evidenced, 
when  she  could  doubtless  have  borrowed  the 
amount  needed  to  pay  off  Dr.  Bo^rnl  on  terms 
80  much  more  favorable;  that  she  should 
have  been  willing  to  permit  Interest  to  run 
for  five  years  upon  her  debt,  while  allow- 
ing her  creditor  In  the  meantime  to  draw 
all  the  revenues  from  the  property;  thst  she 
should  hare  consented  to  fixing  so  remote  a 
term  for  freeing  it  from  Incumbrance  and 
retaking  possession,  and  ultimately  doing  so 
upon  terms  so  very  onerous. 

We  have  no  doubt  that  Miss  Moore,  find- 
ing on  returning  to  her  home  that  Dr.  Boagnl 
was,  in  point  of  fact,  In  possession  of  the 
property,  with  a  mortgage  upon  It,  was  will- 
ing and  consented  to  bis  remaining  in  pos- 
session, and  to  work  out  tlu'  debt  through 
the  revenues.  Though  badly  expressed,  we 
think  that  the  understaodlng  and  agreement 
was  that  Boagni's  title  tor  the  time  being 
shall  remain  "Inchoate,"  as  It  then  was,  and 
his  mortgage  still  alive;  that  he  should  hold 
possession  of  the  property  under  the  agree- 
ment, and  administer  It  for  Joint  benefit; 
that  should  the  revenues  of  the  property 
every  year  pay  the  interest,  taxes,  and  Insur- 
ance, matters  should  pass  on  to  the  next 
year,  but,  If  they  should  not  do  so,  then 
Boagni's  Inchoate  title  was  to  ripen  Into  a 
perfect  one,  without  the  necessity  of  fore- 
closing his  mortgage,  but,  should  the  rev- 
enues each  year  discharge  the  Interest,  taxes, 
and  Insurance,  any  surplus  would  be  applied 
to  the  extinguishment  of  the  mortgage  debt 
When  the  entire  debt  was  paid,  his  Inchoate 
right  under  the  adjudication  would  end,  as 
also  his  mortgage  rights.  Miss  Moore  would 
retake  her  property  as  If  she  had  redeemed 
it  originally. 

That  la,  we  think,  the  real  explanation  of 
the  whole  situation.  It  places  all  parties  In 
reasonable  positions,  and  absolves  the  cred- 
itor from  having  driven  with  his  debtor  the 
very  hard  agreement  which  defendants  con- 
tend for 

We  do  not  think  It  at  all  necessary  that 
any  particular  name  or  desIgnatI<Hi  should 
he  assigned  to  tlie  arrangement  which  the 
parties  entered  Into— that  we  should  declare 
whether  It  was  an  antichresis  or  not  The 
rights  and  obligations  of  the  parties  do  not 
depend  upon  the  name  to  be  given  to  the 
agreement  which  they  made,  but  upon  the 
facts  of  the  case,  and  the  legal  consequences 
flowing  from  them.  There  was  nothing  Il- 
legal or  Improper  In  such  an  arrangement 
unless  It  was  that  on  the  failure  of  the  rev- 
enues any  one  year  to  make  the  anticipated 
partial  payment  the  property,  ipso  facto, 
should  become  the  property  of  Boagnl.  It 
la  not  of  th6  essence  of  a  mortgage  that  the 


mortgagor  should  remain  In  possession,  and 
a  consent  between  the  parties  tliat  the  mort- 
gagee should  take  possession  and  work  out 
the  mortgage  debt  has  been  recognized  as 
leaving  the  contract  of  mortgage  Intact.  Bee 
Hutcbings  v.  Fields.  10  La.  244;  Webie, 
Syndic^  t.  Beltran,  47  La.  Ann.  201, 16  South. 
860. 

Defendants  declare  In  their  answer  that 
the  act  of  Dr.  Boagnl  was  one  of  pure  !&• 
dulgence  to  Miss  Moore^  but  we  fait  to  dis- 
cover any  Indulgence  In  his  act  under  the 
Interpretation  which  defendants  place  iv* 
on  it 

PlalntUfs  have  prayed  for  an  am«idment 
of  the  Judgment  apitealed.  They  aver  that 
there  was  error  to  their  prejudice  In  the 
Judgment  rendered  In  the  court  below,  in 
this:  It  found  that  the  tenure  of  the  defend- 
ant to  the  property  was  that  of  a  creditor  in 
the  contract  of  antichresis,  and  yet  did  not 
allow  an  annual  imputation  of  the  excess  of 
the-  rents  and  revenues  of  the  property,  over 
the  taxes,  insurance,  and  other  expenditures 
thereon,  first  to  the  interest,  and  then  to  the 
principal,  of  the  debt,  although  said  annual 
excess  was  much  more  than  the  interest  and 
that  had  said  excess  been  Imputed  annually, 
as  the  law  required,  first  to  the  Interest  and 
then  to  the  principal  of  the  debt  the  balance 
due  would  have  been  found  much  less  than 
that  found  In  the  Judgment  She  therefore 
prayed  that  the  Judgment  appealed  from  be 
amended  so  as  to  Impute  the  excess  of  the 
rents  and  revenues  of  the  property  in  contro- 
versy.over  the  legal  expenditures  made  there- 
on, first  to  the  interest,  and  then  to  the  prin- 
cipal, of  the  debt  annually,  lustead  of  ttie 
end  of  the  period  covered  by  the  account  filed 
by  the  defendant  and  appellant. 

Plaintiff  complains  of  the  method  followed 
In  computing  Interest 

After  re-examining  defendant's  account 
we  have  arrived  at  the  conclusion  that  in- 
terest should  be  calculated  on  defendant's 
note  secured  by  mortgage  from  Its  maturity 
to  a  date  when  the  collections  of  rents  by  the 
late  Dr.  Boagnl  was  of  a  total  over  and  above 
Ihe  Interest  on  his  note. 

After  thus  deducting  them  at  the  end  of 
each  year,  If  the  Interest  is  less  than  the 
amount  of  the  rent  collected,  then  deduct 
rent  account  for  the  year  from  the  rent 
amount  of  that  year.  If  the  amount  of  rent 
Is  not  sufficient  to  pay  the  amount  of  Inter^ 
est,  no  credit  will  then  be  given  until  the 
end  of  that  year,  and  so  on  to  the  «id.  Bal- 
ance arrived  at  to  bear  usual  Interest— legal 
or  conventional,  as  the  case  may  be;  If  bal- 
ance be  due  on  note,  then  8  per  cent;  It 
on  account  6  per  cent 

In  this  manner  defendant  Is  to  receive 
credit  for  all  amounts  due  on  ber  note  at  8 
per  cent 

And  for  all  amounts  due  for  Improvements 
and  taxes. 

Plaintiff  is  credited  with  amount  of  her 
rents  from  different  periodic  at  the  md  «C 
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each  Tear  tt«  amonnt  of  zoit  ezcMdi  fbm 
amonnt  of  Interest. 

It  Is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  Judgmmt  of  the  district  court, 
as  relate!  to  Interest,  be  amended  by  follow- 
ing the  metliod  of  calculation  heretofore  In- 
dicated; that  iB,  by  dednctlns  rents  from 
principal  and  Interest  on  note^  and  from  de> 
fondant's  «penae  account,  at  dates  near  as 
possible  corresponding  to  amonnt  of  rent  at 
the  end  of  the  year,  and  so  on,  to  the  end  of 
13te  calculation. 

It  f<dIows  that  the  Judgment  of  fhe  dis- 
trict court  for  balance  of  $47S.8&  Is  recalled 
and  set  aside,  and  tliat  now  plaintiff  sliaU 
be  placed  In  possession,  after  settlement  and 
parment  as  herein  set  forth. 

With  these  amendments  of  our  decree  and 
the  decree  of  the  district  court;  our  decree 
heretofore  handed  down  remains  unchanged, 
and  is  affirmed  and  reinstated. 

Costs  of  appeal  to  be  paid  by  appellees. 


CUl  La.  «6) 

No.  14,8<». 

SraOHMJBVEK  et  aL  T.  OONSCMSRfiT 

ELGGTRIO  00.  et  al. 

(Supreme  Cooit  of  Loolfliana.   Jan.  4,  1901) 

MUNICIPAL  C0RFORATION8-USB  OF  STRBBT^ 
GRANT  TO  BLBCTRIC  COHPANT— VALIDITT. 

1.  City  Ordinance  No.  1,694,  granting  to  fba 
Oonsummf  Ktectric  Company  the  iviTllege  of 
using  the  streets  and  pabllc  places  for  laying 
of  cooduitH,  «tc.,  falls  within  tlie  scope  of  Bec- 
tion  86  of  the  city  charter  aa  amended,  and 
said  ordinance,  haTlng  been  paned  in  accord- 
ance with  the  rcqnlrwnents  of  said  section,  is 
Tsiid. 

2.  The  famishing  of  electric  light  and  energy 
to  private  consomers  is  not  s  public  duty  or 
fanctlon,  or  a  utility  to  become  pntdic  on  tenua, 
within  tbe  meaning  ot  section  87  of  the  city 
charter  as  amended. 

(Syllabus  by  the  Court.) 

Appeal  fnxn  CiTll  District  Court;  Parish  of 
Orleans;  Walter  Bycn  Sommerrlile,  Jndg& 

Action  by  Joseph  Strohmeyer  and  others 
against  the  Consumers'  Electric  Company  and 
the  city  of  New  Orleans.  Judgment  for  dfr 
fendants^  and  plaintiffs  anieal.  Afflrmed. 

Benjamin  Bice  Forman,  ftnr  appellants. 
Foster,  Bunint,  Godchaux  ft  Sandors  (Fen- 
ner,  Hendersm  it  Fenner,  of  coonsel),  for 
appellee  Oonsnmens^  SUectrle  Co.  Samuel  U 
Gilmore,  City  Atty.,  for  awellee  City  of  New 
(Cleans. 

UlND,  J.  Plaintifls,  property  taxpayers  of 
flie  dty  of  New  Orleans,  and  abutting  own- 
ers of  propwty  assessed  tor  taxation  to  pay 
for  the  oonstmetlott  of  paTements  of  asphalt 
and  other  matwlals,  seek  tQ  mjoln  and  re> 
strain  the  mayor  from  signing  or  executing 
any  contract  under  City  Ordinance  No.  1.694, 
0.  8.,  with  the  Oonsumers'  Electric  Company 
or  Its  assignees,  and  also  said  company  from 
coEndsing  tiie  franchises  therein  granted,  on 
tlw  fioUowU^  grounds,  vis.;  "That  the  said 


ordinance  Is  nun  and  void,  because  it  grants 
to  tbe  Cmsumertf  SSeetxlc  Company  the  fran- 
chise and  the  public  utility  of  laying  conduits 
in,  through,  and  under  the  public  streets,  and 
planting  poles  and  stringing  electric  wires  in. 
through,  and  orer  public  streets,  squares, 
and  public  buildings,  and  lighting  streets; 
and  selling  dectrlc  energy  for  lighting,  pow- 
er, and  heat  and  tlie  said  ordinance  was  not 
published  In  the  official  Journal  of  the  city  of 
New  Odeans  for  Oxty  days,  and  it  was  not 
adjudicated  to  the  highest  bidder,  as  pzovld- 
ed  by  section  87  of  the  dty  charter  as  amend- 
ed by  Act  No.  108,  p.  105,  Acts  1902. 

"That  if  the  said  ordinance  had  be«t  pnb- 
Ilsbed  fbr  s£ity  (60)  days,  and  the  fkan- 
ehtses  therein  granted  adverUsed  to  be  sold 
to  tbe  highest  bidder  at  auction,  that  many 
thousands  of  dollars  in  annual  payments 
Would  have  beoi  bid  therefor  at  auction, 
and  the  value  tterefor  tar  exceeds  the  piti- 
ful sum  of  $S00.00  annually  for  thirty  five 
(35)  years,  which  additional  sum  of  money 
could  be  applied  to  public  Improvements,  en- 
hancing the  value  of  the  property  of  peti- 
tioners. 

"The  said  ordinance  Im  unreasonable  be- 
cause It  does  not  make  sufficiently  specffie 
the  nature  and  character  of  the  work  to  be 
done  in  and  over  the  public  streets,  and  does 
not  give  adequate  proteetfcm  to  owners  of 
property,  nor  adequate  secnritr  that  the 
streets  torn  up  and  damaged  by  the  laying  of 
conduits  and  planting  of  poles  will  be  re- 
stored and  kept  in  good  order  and  repair." 

Tbe  prayer  of  the  petltimi  to  that  the  in- 
junction be  perpetuated,  and  said  ordinance 
be  declared  nuU  and  vold.^ 

The  district  Judge  ordered  ttut  defendants 
show  cause  why  an  injunction  should  not  is- 
sue as  prayed  tor. 

Defendants  answered  the  rule  nisi,  deny- 
ing all  the  allegattcms  of  the  petition. 

For  further  answer  fhey  sTOrred  that  Or- 
dinance No.  1,694,  N.  0.  a.,  was  duly  adopt- 
ed under  and  In  accordance  wlflk  the  provi- 
sions of  section  86  of  the  charter  as  am^id- 
ed  by  Act  No.  108.  p.  165,  Acts  1902;  that 
section  87  of  said  charter  does  not  govern 
and  has  no  application  to  ordinances  of  the 
class  to  which  said  Ordinance  No.  1.694  be- 
longs; and  that  the  dty  council  in  enacting 
said  ordinance  acted  within  its  legal  powers 
and  duly  exerdsed  Its  legal  disoetlon  as  to 
the  price  of  tbe  franchise  and  other  matters 
complained  of. 

The  mle  was  tried,  and  titere  was  Jndg- 
meat  tor  defradants,  from  wMch  plaintiffs 
prosecute  this  appeal. 

The  pivotal  question  to  be  dedded  Is 
whether  the  franchise  or  privilege  ^nted  by 
said  ordinance  to  defendant  dectric  com- 
pany falls  \rithln  the  scope  of  section  86  or 
secUon  87  of  Act  N%  108,  p.  165,  Acts  1902, 
amending  and  re-enacting  the  same  numtwr- 
ed  sections  of  Act  No.  45,  p.  46,  of  1896. 

The  ordinance  In  qnestloo  was  passed  pnr- 
snant  to  section  86^  and  all  the  formalities  re- 
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quired  by  Its  piovlsioiiB  were  complied  with. 
It  Is  cwceded  that  the  formalltiea  lequlred 
by  Bectlon  87  were  not  observed. 

The  contention  arises  over  the  constrac- 
tlon  of  tbe  terms  used  In  tbe  first  paragrapbs 
of  said  sections,  which  read  lespectilTely  as 
follows,  to  wft: 

"Sec  86.  Eveiy  ordinance  purporting  to 
grant  to  any  person,  corporation,  association 
or  firm  any  privilege  to  use  or  occupy  any 
part  of  any  street,  public  place  or  public 
property  In  connection  with  tbe  conduct  of 
any  private  business,  shall  after  having  been 
Introduced  In  tbe  council  be  advertised  in 
full  in  the  official  Journal  daily  for  two 
weeks,  and  shall  then  be  considered  and  pass- 
ed or  rejected  by  the  council  in  tbe  manner 
provided  for  other  ordinances. 

"Sec.  87.  Bvery  ordinance  providing  for  the 
lighting  of  streets  or  public  places,  the  lease 
of  public  markets  or  the  establishment  of 
markets  or  other  utilities  to  become  public 
oa  terms,  the  operation  of  ferries,  the  re- 
moral  or  disposal  of  garbage,  the  construc- 
tion and  operation  of  street  railroads  or  belt 
railroads  or  purporting  to  award  a  contract 
covering  the  performance  or  discharge  of  any 
public  duty  or  tunctiou,  shall  be  adopted 
with  all  the  formalities  prescribed  by  section 
86  for  the  adoption  of  ordinances  purporting 
to  grant  the  privilege  referred  to  In  said 
section." 

In  the  charter  of  1896,  sections  86  and  87 
appear  under  the  title  of  "Franchises."  Sec. 
86  applied  to  "every  ordinance,  resolution  or 
order  granting  a  franchise  to  any  person  or 
coriwratlon";  section  87,  to  franchises  "for 
lighting  streets  or  public  places,  or  disposal 
of  sewerage  or  garbage,  or  any  large  and 
valuable  franchise  similarly  affecting  the 
public  health  or  comfort,  or  for  the  operation 
of  any  street  or  belt  railroad." 

Section  86  as  amended  is  restricted  to  or- 
dinances granting  the  "privilege  to  use  or 
occupy  any  part  of  tbe  street,  public  place 
or  public  prop^ty  In  connection  with  tbe 
conduct  of  any  private  business," 

In  section  87  as  amended  tbe  word  "fran- 
chise" or  "privilege"  does  not  appear,  and 
this  section  Is  restricted  to  ordinances  pro- 
viding for  tbe  lighting  of  streets  or  public 
places,  etc.,  or  purporting  to  award  a  con- 
tract covering  tbe  performance  or  discharge 
of  any  public  duty  or  function.  This  section 
Implies  a  grant  of  franchise  only  in  ordi- 
nances providing  for  "the  construction  and 
operation  of  street  railroads  and  belt  rail- 
roads" and  "tbe  operation  of  ferries." 

Kranchlses  of  this  nature  were  excepted 
from  the  operation  of  section  86  of  tbe  origi- 
nal charter.  Section  14  of  the  city  charter 
makes  It  the  duty  of  the  council  "to  light 
the  streets,  wharves,  landings  and  public 
squares." 

An  ordinance  providing  for  such  lighting  Is 
the  performance  of  a  municipal  function  or 
du^.  The  same  may  be  said  of  the  lease 
or  establishment  of  public  markets  or  othco: 


utilities  to  become  pabllc  m  terms,  the  dis- 
posal of  garbage,  and  tbe  awarding  of  con- 
tracts covering  tbe  poformance  of  any  pub- 
lic duty  or  function. 

Section  87  as  amended  does  not  authorise 
tbe  grant  of  franchises  or  privileges  to  per- 
sons or  corporations,  save  by  Implication  In 
case  of  railroads  and  ferries. 
■  This  power  is  granted  by  tbe  provisions  of 
section  86  as  amended  or  has  not  been  ocm- 
f  erred  In  express  terms. 

A  comparison  of  these  two  sections  In  the 
oiigixial  charter  with  the  same  numbered 
sections  as  amended  and  re-enacted  leads  to 
the  conclusion  that  section  86  refers  to  grants 
of  privileges  to  persons  or  c<Hporations  to  use 
the  streets  and  pther  public  places  for  qoasi 
public  purposes,  such  as  famishing  llgb^ 
heat,  etc.,  to  the  citizens. 

Such  a  business  may  be  called  "private"  as 
contradistinguished  from  a  municipal  or  pub- 
lic duty  or  function,  and  also  in  the  sense 
that  It  is  conducted  for  private  gain. 

In  his  brief  plaintlfts'  counsel  states  bis 
contention  as  follows:  "By  section  86  It  was 
intended  to  cover  the  case  of  a  privilege  to 
use  the  streets  In  connection  with  private 
business  purely.  For  example,-  a  privilege  to 
erect  a  trestle  or  a  switch  for  a  private  fac- 
tory, or  a  drain  from  a  hotel  or  private  build- 
ing, or  a  privilege  to  use  the  streets  tar  pri- 
vate water  supply  and  similar  cases." 

This  construction  runs  counter  to  the  legal 
principle  that  tbe  power  of  a  municipal  cor- 
poration over  its  streets  "mdst  be  exercised 
for  the  good  of  tbe  general  public,"  and  "not 
for  merely  private  purposes."  Elliott,  Roads 
ft  Streets  (2d  Ed.)  {  658.  It  has  been  held 
that  a  city  cannot  license  an  individual  to 
lay  a  private  sewer  In  a  public  street.  Id. 

Also  It  has  been  decided  that  a  city  can- 
not license  an  individual  to  lay  a  railroad 
track  across  a  public  street  for  bis  own  pri- 
vate use.  24  Am.  &  Eng.  Ency.  Law,  p.  47, 
note. 

The  franchise  In  question  cannot  fall  with- 
in the  grasp  of  section  87,  unless  it  be  a  pub- 
lic duty  or  function  to  furnish  electricity  to 
private  consumers. 

The  necessity  of  the  case  forces  this  con- 
tention upon  tbe  plalntifrs'  counsel,  and  also 
forces  the  further  contention  that  section 
86  applies  to  private  busbiess  purely,  and 
does  not  embrace  the  furnishing  of  light,  heat, 
water,  ete.,  to  private  consumers  by  a  pri- 
vate corporation. 

The  more  reasonable  constroctlon  Is  that 
section  86  applies  to  franchises  or  prlvil^a 
to  use  streets  and  public  places  granted  to 
Individuals  and  corporations  which  undertake 
to  carry  on  private  business  In  conuectloa 
witb  the  performance  of  quasi  public  dotles. 

That  the  private  business  must  be  of  the 
natore  to  require  special  uses  of  the  streete 
is  necessarily  implied;  otherwise  no  grant 
would  be  necessary. 

A  construction  that  leads  to  the  condnslcnk 
that  section  86  empowers  the  dtj  to  pnc- 
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tically  alienate  tbe  public  uw  of  BtreeU  by 
grants  in  favor  of  prirate  poraona  tat  prlTate 
putposea  purely  la  anreasonable,  contrary  to 
well-settled  prlndplea  of  law,  and  prejudicial 
to  the  rights  of  the  people.  The  council  had 
exj^efts  power  to  grant  Qie  franchlfe. 

The  ordinance  la  not  unreasonable,  and  we 
cannot  presume  that  the  grantee  will  tall  or 
neglect  to  perform  the  obUgatkma  Imposed  by 
Its  proTlslons.  The  matter  of  security  was 
one  within  the  discretion  of  the  conncU.  The 
txmd  la  tor  $10^000*  and  the  company  under* 
takes,  ondear  penalty  of  forfeiture^  to  complete 
ffiO,000  worth  of  woift  in  nine  months,  and 
to  be  ready  to  supply  light  and  electric  eo- 
ei^  within  twelve  mcmths,  from  the  date 
of  acceptance  of  the  ordinance.  The  ordi- 
nance iffOTldea  that  all  work  done  in  the 
streets^  lnclu0ug  restoratioil  and  repair, 
"shall  be  done  under  the  snprarislon  -and  to 
the  satisfaction  of  the  commissioner  of  pub- 
lic watkB,"  and  on  the  failure  of  the  company 
to  make  repairs  after  48  hours'  notice  the 
same  may  be  done  at  Its  expense.  This  court 
cannot  assume  that  the  commissioner  will 
fall  <a  neglect  to  perform  his  doty,  and  per- 
mit  the  company  to  tear  up  miles  of  streets 
before  compelling  It  to  begin  the  work  of 
restoration  and  repair. 

Judgment  affirmed. 

BBEAUX.  J.  (concurring).  PlalntUfs  se^ 
to  prevent  the  defendant  CouBumers'  Electric 
Oompany  from  laying  ducts,  erecting  poles, 
andt  stringing  wires  Id  the  public  streets. 

They  are  taxpayers,  and  are  further  Inter- 
ested because,  as  they  allege  the  fronts  of 
their  properties  are  paved  with  asphalt, 
which,  they  urge,  will  be  damaged  by  tearing 
up  the  streets,  as  will  be  necessary  if  the 
defendant  electric  light  company  should  un- 
dertake to  complete  the  work  proposed. 

These  defendants,  the  electric  light  com- 
jiany,  and  the  city  of  New  Orleans,  under 
which  the  electric  light  company  holds  its 
right,  point  to  Ordinance  1.694,  N.  C.  S.,  as 
legal  and  sustained  by  section  86  of  Act  No. 
108,  p.  165.  Acts  1892. 

By  the  ordinance  in  question  the  city  of 
New  Orleans  confers  upon  the  Consumers* 
Electric  Light  Company  the  authority  to  car- 
ry on  the  business  to  which  plaintiffs  ot^ect, 
on  the  ground  that  the  ordinance  was  not 
published  in  the  official  Journal  for  60  days, 
and  was  not  adjudicated  to  the  highest  bid- 
der as  provided  by  section  87  of  the  charter, 
as  amended  by  Act  No,  108,  p.  165,  Acts 
1892,  and  that  If  it  had  been  published  and 
adjudicated  as  required  the  authority  con- 
ferred would  have  brought  a  large  amount. 

Furthermore  plaintiffs  complain  of  the  or- 
dinance as  being  unreasonable,  the  nature 
and  character  of  the  work  not  being  speci- 
fied, as  they  assert  They  charge  that  upon 
the  grounds  just  stated  Ordinance  No.  1,694 
is  null  and  void. 

The  ordinance  in  question  was  adopted  in 
accordance  with  the  formalittes  required  by 


section  80  of  the  city  charter,  and  not  ac- 
cording to  the  formalities  required  by  section 
87  of  the  dty  charter. 

Whether  section  86  or  section  87  of  the 
charter  should  govern  presents  the  first  Is- 
sue. The  two  sections  differ  materially  re- 
garding the  formalltleB  to  be  followed.  To 
Bucb  a  degree  Is  the  difference  that,  If  article 
87  governs,  then  the  defendant  electric  light 
company  Is  absolutely  without  right  If  ar< 
tide  86  governs  there  can  be  no  question  of 
the  legality  conferred  the  dty  on  the  elec- 
tric light  company. 

We  take  up  the  statute  for  review,  in  order 
to  determine  which  section  governs— whether 
86  or  87. 

The  Legislature  In  section  87  did  not  seek 
to  embrace  other  ent^rlses  than  those  of 
lighting  streets  or  other  pnUlc  places  and 
the  others  specially  mentioned  In  this  section 
of  the  amended  charter. 
'  The  authority  to  light  the  street  mention- 
ed In  this  section  does  not  embrace  authority 
to  lay  wires  across  the  street  by  a  private 
corporation  such  as  Is  defendants.  One  right 
is  as  distinct  from  the  ottier  as  day  Is  from 
night 

To  lllnstrate  by  a  famUiar  example:  If  a 
person  were  ordered  to  light  the  street,  u 
stated  la  section  87,  he  would  not  under- 
stand that  he  Is  exp«ted  to  lay  wires  across 
the  street  not  connected  with  the  enterprise 
of  lighting  the  street 

A  dark  street  on  which  wires  are  strung 
to  carry  out  the  purpose  of  the  ordinance 
under  whteh  defendant  company  claims 
would  remain,  under  section  87,  as  dismal 
as  It  was  before  the  wires  were  laid. 

One  object  or  the  authority  to  carry  out 
an  object  does  not  confer  the  right  to  carry 
out  anothw  not  related  to  or  connected  with 
that  granted. 

I  leave  section  87  convinced  that  It  does 
not  look  to  other  objects  than  those  expressed 
in  plain  words  of  the  text 

This  brings  me  to  section  86  of  the  amend- 
ed dty  charter.  It  ddegates  to  the  city  the 
power  to  adopt  ordinances  granting  "to  any 
person,  corporation,  assodatton,  or  firm" 
privilege  to  use  or  occupy  any  part  of  any 
street  public  place  or  public  property  in  con- 
nection with  tlie  conduct  of  any  private  busi- 
ness. 

Here  the  only  privilege  fpranted  is  to  "use 
and  occupy  the  street"  and  not  a  word  la 
given  to  give  rise  to  the  Inference  that  light- 
ing the  street  also  was  Intended  by  the  lan- 
guage of  this  section. 

The  lawmaking  power  provided  that  priv- 
ileges for  the  use  of  any  street  or  other  pub- 
lic property  are  to  be  granted  imder  section 
86,  except  those  enumerated  In  section  87. 
We  have  seen  that  the  privilege  here  in  ques- 
tion Is  not  enumerated  in  section  87.  It  fol- 
lows that  it  is  embraced  by  the  terms  of  sec- 
tion 86,  which  directly  relate  to  the  use  of 
streets,  as  before  mentioned. 

The  ordinance  was  passed  la  oniformlty 
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TTltb  Act  No.  108.  p.  165,  Acts  1902.  It  most 
find  its  ralBOD  d'etre  in  a  legal  sense  In  one 
or  the  other  of  the  sections  of  tlie  act  before 
vs.  It  finds  no  support  In  section  87.  It 
does  find  Ieg:a)  sanction,  for  reasons  before 
stated.  In  section  86,  under  which  the  power 
before  mentioned  was  delegated. 

One  Bt^  torttier  In  tbe  case  we  meet  wttb 
the  objection  that  section  86  embraces,  ex- 
duslTely,  grants  for  tbe  use  of  streets  Cor 
private  purposes. 

If  It  be,  as  urged  by  plalntUfs,  tbat  tlw 
purpose  of  defendant  electcle  Ugbt  company 
Is  to  condnct  a  pnbUe  bnslness,  tben  it  fol- 
lows that  tbe  ordinance  la  lUegal  and  nnll, 
for  the  law  requlrea,  in  order  to  Issue  the 
grant  to  an  entoprtoe,  that  It  shall  be  a 
private  giant 

Unquestionably  no  public  busineBs  can  find 
sani^on  under  section  86^  for  the  language 
of  the  section  on  that  point  is  extremely 
clear. 

It  is  true  that  tiie  dectrle  light  eominny  in 
tUs  case  is  charged  to  some  extent  with  a 
duty  to  tbe  public,  in  tbe  Rense  that  this 
company  will  be  bonnd  to  Impartially  swve 
its  customers.  It  will  be  In  the  same  res]>ect 
subject  to  police  regnlattons,  and  the  rates 
of  its  charges  may  be  fixed,  as  tb^  are  In 
this  ease. 

Whether  an  enterprise  be  public  or  prt- 
vate^  it  must  be  held  to  Impartial  dealings 
with  Its  customers. 

It  should  always  be  prompted  to  give  full 
measure,  "shaken  together,  pressed  down, 
and  running  over  tbe  rim,**  and  this  i^rd- 
less  of  Ito  public  or  private  character.  Tbe 
fact  that  this  may  be  expected  or  exacted 
from  a  grantee  does  not  change  the  status 
of  the  business  ^m  a  private  to  a  public. 

The  Umlt  placed  upon  fdiaigea  for  light 
does  not  transmute  the  business  from  pri- 
vate to  public.  The  business  of  bakers  and 
others  Is  related  as  to  charges. '  It  is  not 
considered  puUlc  business.  A  business  be- 
comes public  when  sovraelgn  authority  Is 
concerned  in  the  Interest  of  tbe  public,  or 
where  It  is  the  propoty  of  govemmmt  or  oC 
the  pnbUcL 

fHiere  is  no  public  proper^  involved.  Tbe 
tiectric  light  Company  will  use  ito  own  prop- 
erty in  providlns  light  tm  ito  private  eon- 
sumers. 

Passing  through  tte  street  is  an  incident 
(tf  Ito  bustoess  which  does  not  divest  it  of 
any  right  aa  an  owner  carrying  on  private 
business. 

naintlfCs  quote  the  case  of  New  Orleans 
Qas  Company  r.  Loulslaua  Ugbt  Company. 
UB  U.  B.  eSO;  6  Sup.  Ot  262,  28  U  Bd.  516, 
with  others.  That  decision  holds  that  the 
manufacture  of  gas  and  Its  distribntion  may 
be  tor  public  and  private  use.  and  that  it  is 
not  ordinary  business  to  which  every  one 
can  engage.  That  is  toue^  doubtless,  as  re- 
lates to  gas  manufiictnred  and  distributed 
under  ito  charter,  as  thereto  clearly  ex- 
pressed. 


In  the  case  b^ore  us  tbe  use  is  not  both 
public  and  private^  but  exclusively  private. 

It  may  be  a  work  which  promises  to  be 
one  of  public  utlUtr>  If  all  work  of  public 
ntUity  be  public  -wotk,  tiien  neariy  all  enter- 
prises are  to  be  considered  as  public.  The 
humblest  private  bnsloess;  If  pnqwriy  con- 
ducted, is  a  public  utility  ben^cfal  to  the 
community  and  the  state.  Any  enterprise 
wUdi  pays  Ita  taxes  Is,  to  that  extent  at 
least  a  pvbUc  utUlty.  To  bold  that  the  util- 
ity of  the  woriE  ta^  the  bnslnefls  out  ot 
the  definition  of  ^vato  and  places  tt  In 
that  of  public  would  give  a  scope  to  the 
word  entirely  too  broad. 

Utility  of  a  business,  altliougb  gomal, 
does  not  make  it  a  public  business.  Govern- 
mental ^ency  is  not  concerned  witJi  toe 
production  of  deetridty  and  tbe  distribution 
of  light 

The  defendant  company  is  not  bound  to 
*tew,  neither  to  spin."  for  the  dty.  TIds  it 
will  do  for  ito  own  account 

Considered  as  a  small  work,  limited  to  a 
square,  and  to  supplying  electric  light  to  the 
Inhabltanto  of  the  square,  toe  bnatoess  most 
assuredly  is  not  puMlc  The  effect  of  ^aln- 
tlffs'  suit  would  b^  if  Bustatoed,  to  tiold  all 
similar  enteiprlses  irttbto  the  limit  of  a 
square. 

At  the  street  line  bounding  the  square  an 
order  would  go  fnth:  **Thua  far  shalt  tboo 
go  and  no  farther." 

Only  private  proflto  or  gains  are  to  be  made 
by  defendant  compaiqr. 

In  crossing  tbe  street  It  must  arold  com- 
mitting any  or  the  least  damage,  and  it  must 
replace  everything  as  it  was  prior  to  «eet- 
Ing  ito  poles,  to  stringing  ito  wire*,  or  to 
placing  Ito  cobduits,  if  tbe  transit  Is  to  be 
made  underground. 

The  objection,  then,  is  Umited  to  its  bring 
a  public  buriness,  because  it  leaves  ito  hmne 
square  to  cross  the  street  to  tUstribnto  light 
to  adjacent  squares. 

Crossing  from  one  square  to  another  does 
not  have  the  effect  of  making  bosinras  pub- 
lic which  is  not  public. 

No  contractual  relations  exist  betweoi  tlie 
defendant  company  and  the  dty  at  New  Or* 
leans  which  give  a  right  to  the  city  to  com- 
pel the  defendant  company,  as  relates  to 
light,  to  perform  or  discharge  any  public 
duty  or  function.  There  are  no  mutual  ob- 
ligations between  the  defendants  regarding 
light.  Tbe  municipality  grants  a  right  to 
cross  tbe  street  for  an  annual  consideration. 
This,  as  relates  to  light  1>  the  measure  of 
the  contract 

The  mnnldpality  has  control  to  the  extent 
the  terms  of  the  act  warrant  but  not  to  tbe 
extent  of  changing  a  private  toto  a  pnbHc 
bustoess.  Private  buabiess  prior  to  the  grant 
rematos  private  after  toe  grant 

The  whole  question  here  is  whether  the 
municipalltr  has  the  power  to  main  the 
grant;  If  it  has,  tt  la  to  be  exerted  witbont 
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changinK  the  diaracter  of  the  enterprise  from 
private  to  public 

The  obUeatloiu  imposed  bj  tbe  ordinance 
are  mutual.  Tbe  stipulatlous  neither  stipu- 
late nor  maintain  In  any  manner  that  the  de- 
fendant  company  la  to  be  held  to  any  obUca- 
tlon  except  that  set  forth  aa  binding  It  in 
the  contract 

Under  the  old  law,  aeetton  86  of  1896, 
which  the  preaoit  law  amended,  the  stant 
of  power  to  tnmsfer  franchises  was  dele- 
sated  to  the  monidpality,  whether  to  a  pil- 
Tate  or  public  ratexprlBC. 

Th«  amendment  of  Act  No.  46  of  18D6,  no* 
der  the  new  law,  contained  in  section  86, 
ooTeiB  on^  private  business,  and  would  not 
embrace  the  buslneas  of  the  corporation  here 
If  It  were  a  public.  corp(natlon. 

The  corporation  here  Is  not  a  public  corpo- 
ration, and  its  business  la  not  public  busi- 
ness. See  GlT.  Ciode,  art  428. 

I  do  not  think  that  I  should  assume  that 
the  Legli^ture  In  enacting  Act  Na  106,  p. 
16B,  Acts  WQSt,  bad  In  view  two  classes  ctf 
businesses,  one  purely  private,  owing  no  duty 
to  the  public,  and  one  an  aaaerted  quasi  pub- 
lic business.  In  which  the  parties  In  Interest 
owe  a  duty  to  tbe  public. 

The  ordinance  was  puUished.  The  0<m- 
sumera'  Electric  Company  had  been  organiz- 
ed. No  direct  attack  is  made  upon  the  com- 
pany. 

Pialntlfls  are  apprehensive  that  the  streets 
and  sidewalks,  after  the  woric  of  laying  the 
conduita  will  have  beak  made,  wlU  not  be 
restored  to  the  condition  they  wen  prerlous 
to  the  work;  that  the  security  g^ven  Is  not 
sufficient  to  protect  all  owna*  against  poft- 
slble  damages. 

I  have  found  no  merit  in  this  contention. 
Defendant  can  be  held  to  a  stcict  perform- 
ance of  1^  obUgatlims  it  may  become  liable 
for  In  this  matter,  and  the  dty  has  full 
power  to  compel  compliance  with  the  law. 
PlaintlfC  has  no  authority  to  te&r  up  more 
than  a  limited  area.  If  more  is  torn  up  tlian 
necessary  or  than  ita  bond  protects,  tiien  le- 
gal steps  may  be  taken. 

For  the  ftHcegoing  reasons  I  concur  with 
tbe  (vlnion  banded  down       3Ir.  Justice 


til}  :. 

No.  16,058. 
OITT  OF  8HBBTEFOKT  r.  P.  DRAIS8' 
A  GO. 

fSapieme  Court      Lonisiana.   Jan.  4.  190i.) 

INTOXICATINO  LI QtrORS-LICKNSBS— PROHIBIT- 
ING SALB— VIOUkTION  OP  OBDINJtNCB. 

1.  Where  do  power  is  delegated  to  a  munici- 
pal corporatioa  Buthorizlng  it  to  forbid  the  sale 
of  intoxicating  liquors,  It  cannot  issue  licenses 
to  liquor  dealers  subject  to  forfeitare. 

2.  The  municipality  of  the  tiXj  at  Shreveport 
is  not  Tested  with  authority  to  prohibit  entirely 
the  sale  of  liqiiQr.  There  has  been  no  election 
held  !n  that  city  or  In  tbe  parish  of  Caddo  un- 
der the  local  opttoa  law  to  determine  whether 
bitoxkmnts  aboold  or  should  not  be  sold. 


3.  The  council  has  power  to  enforce  obedi- 
ence to  ordinances  by  fine  not  exceeding  ¥100 
and  imprisonment  not  exceeding  10  days.  With- 
out statutovT  enactment  to  that  end.  It  cannot 
pass  an  ordinance  tanpodng  an  additional  pen- 
alty. 

i.  Forfeiture  of  the  license  would  be  an  addi- 
tional penalty.   It  cannot  be  legally  enforced. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Alfred  Dillingham  Land, 

Judge. 

Action  by  city  of  Shreveport  against  P. 
J>rai8s  &  Co.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Baffin  Golson  Pleasant  City  Atty^  for  ap- 
pellant  Alexander  &  Wilkinson,  Hansell 
Plnkney  Well*,  Jr.,  and  H.  a  BUstner,  for 
appellees. 

BREAUZ,  J.  This  Is  an  actlcm  on  the 
part  of  tbe  lOaintifC  to  have  a  license  for- 
feited or  revoked  which  sbe  had  issued  to 
the  defendant  to  carry  on  the  business  of 
lietalling  spirituous  liquors  for  the  year  190B. 

Tbe  record  tutorms  us  that  the  city  of 
Shreveport  inserted  in  an  ordinance  a  stipu- 
lation for  forfeiture  of  tbe  license  Issued, 
upon  conviction  of  licensee  or  his  employA 
of  violation  of  the  Snnday  law. 

DefHidant  paid  |SO0  for  bis  license  sub- 
Ject  to  tbe  provision  of  tbe  ordinance;  to 
which  we  have  Just  referred,  contained  In 
Its  section  26. 

Defendant  expressed  objection  to  the  pro- 
vision of  that  sectlim.  He  ntme  the  less  took 
out  a  license  In  January,  1908,  and  In  tbe 
following  February  his  employs,  Ed.  Fox, 
was  tried  In  tiie  city  court  of  Shreveport  for 
■nlawfuUy  opening  tte  saloon,  known  as  the 
"Big  Casino  Saloon,"  of  defendant  on  a  Sun- 
day of  that  month,  and  for  selling  beer.  It 
appears  that  defendant  was  aware  that  Fox, 
his  employA^  opened  his  saloon  and  sold  beer 
on  Sunday,  and  acquiesced  In  the  sale  at 
tiie  time. 

^e  question  at  tbe  legality  end  constitn- 
tionality  of  the  city  ordinance  Is  before  us 
for  decision,  and  tlie  queetion  of  the  l^llty 
of  tiie  forfeiture  of  defendant's  license.  The 
defendant  especially  attacks  the  ordinance  on 
the  gEOund  that  tiie  council  had  no  powor 
d^^ted  to  It  under  its  cluster  to  pass  such 
an  ordinance;  that  it  was,  la  consequence, 
ultra  Tires— an  attempt  to  divest  him  of  a 
Ti^t  without  due  .  process  of  bw  and  to  im- 
liese  an  additional  penalty. 

The  forfeiture  claimed  by  philntift  la  be- 
yond the  power  cl  the  corporation. 

We  do  not  (oWclse  the  propoidtion  pressed 
upon  our  attoition  that,  where  the  power  Is 
delegated  to  a  munldpal  corporation  to  t<»- 
bid  tiie  sale  of  Intoxicating  Uquora,  it  may 
grant  tbe  privilege  of  selling  liquors  on  terms 
and  conditions  it  chooses  to  impose,  and  that 
tb«i  It  has  the  power  claimed,  for  It  to  Im- 
pose the  additional  condition  that  a  Uoense 
sliaU  be  subject  to  recall  on  violation  of  any 
statute  er  ordinance  relating  to  liquor  traffiat 
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tbat  tbe  mnnlcIpaUty  could  then,  as  It  were, 
exercise  a  sort  of  resolutory  condltloa. 

The  facts  are  dtfferent.  The  Question  does 
not  fall  within  the  terms  of  the  proposition 
Just  expressed.  The  negative  of  the  proposi- 
tion flta  the  issue,  as  rendered  evident  by  th« 
following  statement;  that  is,  where  the  pow- 
er Is  not  delegated  to  a  municipal  corporation 
to  prohibit  entirely  the  sale  of  intoxicating 
liquors,  or  to  regulate  or  license  the  sale  at 
discretion,  it  cannot  grant  the  privilege  of 
selling  liquors  on  terms  and  conditions  It 
chooses.  Including  the  power  to  Impose  as  a 
condition  that  the  license  shall  be  revocable 
(or  violation  of  ordinances  relating  to  the 
Hqnor  business. 

Tbe  municipality  of  the  city  of  Shreveport 
is  not  vested  virlth  tbe  authority  of  prohibit* 
Ing  the  sale  of  liquor  entirely,  nor  of  regulat- 
ing its  sale  as  It  pleases. 

There  never  was  any  election  held  nnder 
the  local  option  law  to  liave  it  determined 
whether  intoxicating  liquors  should  or  should 
not  be  sold  within  its  limits,  and  the  present 
statute  has  not  conferred  tbe  power  upon  It 
of  regulattng  tbe  business  of  selling  liquors 
as  It  may  choose  to  do.  It  is  true  that  tbe 
oonncll  haa  lull  power  to  pass  such  ordlnan- 
c»  as  are  i^H>per  In  regulating  shops  for 
retailing  liquors,  and  to  Impose  regulations 
and  duties  upon  persons  keeping  these  shops, 
as  they  may  deem  proper  and  necessary. 

The  city  under  charter  power  to  fine,  in- 
cluding methods  for  Its  enforcement,  will  not 
be  permitted  to  Issue  a  llc^se  on  condition 
of  ftnfeiture  for  Tlolatton  of  tbe  regulation 
ordinance. 

Tbe  additional  penal^,  forfeiture  of  the 
license,  does  not  All  within  its  expressed  or 
Implied  powers. 

Tbe  council  has  powers  to  enforce  obedi- 
ence to  its  ordinance  by  fine  not  exceeding 
$100  and  Imprisonment  not  exceeding  10 
days.  This  is  the  limit  of  its  authority. 
Without  statutory  enactment  to  that  end,  it 
cannot  pass  an  ordinance  imposing  an  addi- 
tional penalty;  in  other  words,  a  corporation 
cannot  Impose  a  forfeiture  without  express 
authority.  It  would  be  an  additional  pen- 
alty if,  after  having  paid  the  fine,  a  license 
were  forfeited,  which  would  be  as  much  felt 
as  if  one's  stock  in  trade  were  taken  from 
him.  It  cannot  be  gainsaid  that,  as  con- 
tended, plaintiff  has  full  power  to  enact  or- 
dinances regulating  the  sale  of  intoxicating 
Uqnors.  But  the  power  to  regulate  the  sale 
does  not  include  the  power  to  abolish  the  sale 
altogether.  It  does  not  lie  in  the  council's 
avthori^.  It  requires  the  authority  of  tbe 
qualified  voters  of  tbe  city  or  parish.  The 
question  of  regulating  the  sale  of  alcoholic  or 
spirituous  liquors  does  not  fall  within  the 
I>ollce  power  of  tbe  dty  to  the  extent  of  au- 
thorizing It  to  revoke  Its  own  license  on  cause 
which  ttas  given  ground  to  punish  to  the  full 
limit  of  the  charter,  as  relates  to  absolute 
prohibition  where  tbe  qualified  voters  have 
Mcured  that  power     an  election.  The  pow- 


er la  vested  In  the  nninlcipallty  after  the 
required  vote  to  that  end,  under  Act  221  of 
1902,  p.  461,  known  as  the  "Local  Option 
Law,"  and  not  prior  to  any  election. 

The  defendant  had  acquired  a  right  ot 
which  he  cannot  be  dlveated  without  special 
statutory  [noTlslon  to  that  end.  As  a  licensee 
he  cannot  be  divested  of  this  right  vrithout 
some  cause  pointed  out  by  statute.  After  be 
had  paid  tbe  penalty,  there  remained  no 
cause  for  whi<di,  under  the  law,  he  could 
be  charged. 

The  modem  Idea,  to  some  extait,  is  that 
license  is  not  a  contract;  that  It  does  not 
confer  a  vested  right  In  tbe  licensee;  tbat  it 
Is  not  proper^;  and  that,  In  consequence 
the  state  may,  in  the  exercise  of  Its  public 
power,  revoke  It.  We  are  not  concwned  with 
tbe  power  of  the  state  in  furtherance  ot  ttiat 
idea. 

The  license,  as  we  construe  the  law,  was 
not  a  temporary  permit  of  the  dty.  It  was 
a  license  which,  under  the  law,  could  not  be 
revoked  by  the  city,  although  it  was  possi- 
ble to  punish  the  licensee  for  any  offense 
against  the  general  law.  In  Board  of  Exdae 
T.  Barrle,  S4  N.  Y.  608,  rtferred  to  by  plain- 
tiff's counsel,  it  was  decided  that  the  police 
powers,  as  relates  to  the  licenses,  are  inb- 
ject  to  the  direction  of  tbe  state  govon- 
ment,  "which  may  modify,  revoke,  <w  con- 
tinue them  as  It  may  deem  fit." 

We  will  not  stop  to  consider  that  ques- 
tion from  that  point  of  view.  It  aufflces  to 
say  that  we  are  dealing  with  the  power  vett- 
ed in  a  municipality. 

As  relates  to  the  munic^llty.  It  does  not 
follow  that  the  power  to  grant  a  license  Im- 
plies the  powOT  to  revoke  or  cancel  It.  There 
must  l>e  a  legal  cause  Bihown,  arising  under  a 
statute  delegating  the  i>ower. 

The  municipality  has  no  power  to  pro- 
hibit, and  without  that  power  it  cannot  pre- 
vent one  from  engaging  In  the  buslneas.  on 
the  ground  of  tbe  forfeitore  of  his  llc«ise, 
where  tbe  forfeiture  has  nothing  In  tbe  way 
of  enactment  upon  whlcb  to  stand. 

Mr.  Dillon  refers  to  Heise  v.  Columbia,  6 
Blch.  Law,  404,  in  which  It  ai^ears  '*that 
special  authority  was  given  to  municipal  oat- 
poratlons  to  grant  licenses  to  retail  Uqnor. 
The  council,  in  addition  to  the  fine,  impoeed 
the  forfeiture  of  a  license,  an  autborl^  which 
It  did  not  have,  as  It  was  not  expressed  In 
its  charter.  In  fln^  whatev»  power  tlie 
state  may  have  In  the  premises,  tbe  munici- 
pality does  not  possess  tbat  of  forfeiture  with- 
out charter  provision." 

"Coiporations  derive  all  their  power  from 
charter  or  act  of  the  Legislature.  The  rl^t 
to  inflict  a  forfeiture  must  be  plainly  given, 
and  cannot  be  dralved  from  usage.**  Dillon 
(8d  Ed.)  I  346. 

In  Tledeman  on  Municipal  Corporattuu*  | 
165,  a  similar  view  is  taken  of  the  subject; 
and  it  Is  not  deemed  tha^  where  a  Ucenae 
was  granted  and  paid  fur,  the  power  re- 
mailed  In  the  mnnldpalitj  to  withdraw  tbe 
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license  wltfaoot  a  delegation  of  power  b7  tiie 

Legislatore. 

The  state,  It  seems  to  db,  may  Insist  upon 
uniformity  in  matter  of  tbe  forfeiture  of  li- 
censes In  whicb  she  Iiaa  an  Interest  by  de- 
clining to  delegate  antborlty  to  one  or  more 
mnnlclpalitles  to  forfeit  licenses. 

It  may  be,  as  taeld  in  Bonnell  t.  State  ex 
rel.  Kelley  (Ind.)  21  N.  E.  1101.  that  a  U- 
cense  may  be  changed,  or  even  annulled,  by 
the  BDpreme  legislative  power  of  the  states 
whenever  the  public  welfare  demands  It; 
not,  .however,  by  a  subordinate  municipality 
of  Its  motion  without  special  aotiiori^. 

We  Quote  anotber  passage  from  tbe  same 
cited  decision  whicb  has  application:  "Am 
the  power  to  grant,  withhold,  or  annul  U- 
ceoses  to  sell  liquors  is  an  exercise  of  the 
police  power.  It  follows  that  no  limitation 
can  be  placed  upon  Its  exercise  by  any  stat- 
utory provlsIonB." 

Provision  la  nowhere  found  In  the  stat- 
utes in  the  case  before  us  for  decision. 

Our  system  of  laws,  both  organic  and  1^ 
Islatlve,  does  not  readily  give  sanction  to  the 
exercise  of  the  right  to  finrfelt  when  attempt* 
ed  to  be  exercised  by  municipal  corporations. 
Tbe  tendency  has  been  heretofore  to  hold 
the  munidpalltlea  bound  by  the  t^ms  of 
their  charter.  We  adhere  to  the  ruling  In 
that  direction. 

We  leave  tbe  subject  convinced  that  there 
must  be  a  statute  authorizing  the  revocation 
of  licensee  In  order  that  it  may  be  done. 

The  power  must  be  expressly  given,  or 
there  Is  absence  of  those  legal  methods 
which  the  organic  law  strongly  and  clearly 
ordains  under  the  advice  of  great  thinkers 
whose  opinions  have  come  down  to  us. 

Tbe  subject  of  necessity  of  express  power 
has  received  tbe  attention,  among  others,  of 
I»rd  Mansfield  and  Justice  Miller,  referred 
to  by  Mr.  Smith  in  his  rewritten  edition  of 
Beach,  entitled  "The  Modem  Law  of  Munic- 
ipal Corporations."  To  one  Inclined  to  pur- 
sue tbe  subject  further.  Interesting  text  will 
be  found  In  Bmitb  and  In  bis  notea  and  cita- 
tions. 

By  reason  of  tbe  law  and  the  evidence  be- 
ing in  favor  of  defendant,  the  Judgmait  of 
the  district  court  la  afilrmed. 

IiAND,  J,,  recused. 
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No.  14,956. 

BAYOU  OOOK  NAVIGATION  &  FISHER^ 
lES  CO..  Limited,  v.  DODLLUT  et  aL 

(Snpreme  Court  of  Louisiana.    Jan.  4,  1904.) 

CORPORATIONS-PUBLIC  IMPROVE  MENTS-POW- 
BRS-BUINBNT  DOMAIN— MERC AN- 
TUJB  PURSUITS. 

1.  Amonc  the  ponwses  for  which  corpora* 
tiouB  may  oe  formed  in  this  state  by  notarial 
act  are  those  for  engaging  in  mercantile  busi- 
ness and  for  carrying  on  works  of  public  Im- 
provemenL  The  latter  corporations  enjoy  the 
privilege  of  expropriating  i^vate  properly  for 


their  us^  but  they  are  forbidden  to  engage  In 
mercantile  business.  In  view  of  this  proolbC- 
tion,  it  Is  not  possible  to  form  a  corporation 
for  both  of  these  incompatible  purposes,  and  an 
act  of  incorporation  which  attempts  to  do  so  is 
fatally  defective,  and  fails  to  create  a  corpora- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  Parish 
of  Plaauemlnes;  Bobert  Hlugle,  Judge. 

Action  by  the  Bayou  Cook  Navigation  & 
Fisheries  Company,  Limited,  against  M.  P. 
Doullut  and  others.  Judgment  for  plaintUI, 
and  certain  defendants  appeaL  Beversed. 

A.  B.  &  O.  B.  Livaudais,  for  appellants. 
John  Dymond,  Jr.,  for  appellee  Bayou  Cook 
Navigation  ft  Fisheries  Co.,  Limited.  Alvln 
B.  H€ber^  for  appellee  Doullut 

PROVOSTT,  J.  TUi  1>  an  a^toprlatlon 
suit  The  defenses  are:  First,  that  pUUn- 
tiff  has  no  right  to  stand  In  judgment  in  the 
suit;  second,  that  more  property  Is  sought 
to  be  expropriated  than  Is  needed;  and,  third, 
that  only  fGOO  has  been  offered  for  tbe  |vop- 
erty,  wbereaa  it  la  worth  orer  9^100. 

The  dental  of  plalntUTa  right  to  stand  In 
judgment  Is  baaed  on  tbB  supposed  infor* 
maltty  or  Illegality  of  plain tiflTs  Inoorpoia- 
tlon.  The  facta  In  connection  with  this  de- 
fense are  the  following:  Plaintiff  la  a  eat" 
poratlon  organised  under  tbe  general  laws 
of  this  state  autbmlilng  i^vate  persona  to 
organise  themselves  into  corixnations  1^  com- 
plying witb  obtain  fbnnalltlea.  Among  the 
purposes  for  whicb,  under  tiiese  laws,  pri- 
vate persons  may  thus  organize  themselves 
are  the  constniction  and  carrying  on  of 
works  of  puUlc  In^HWvenient  (sections  68S- 
686,  Bev.  St,  as  amoided  by  Act  No.  154,  p. 
28S,  of  1802),  and  tbe  carrying  on  of  a  me^ 
cantUe  business  (Act  Na  86>.  p.  27,  of  1S88). 
By  these  same  enabling  lam  the  purpose  for 
which  the  corporation  Is  created  Is  required 
to  be  stated  In  the  act  of  Incmrporation,  and 
by  the  Oonstitntton  of  the  state  It  Is  inn^ 
vlded  that  "no  corptwation  shall  engage  In 
any  business  other  than  tbat  eiquressly  au- 
thorized by  Its  charter  or  Incidental  thereto." 
Artide  26S.  Oorporati<ms  o^nlzed  tar  the 
purposes  of  works  of  public  improvement  en- 
joy tbe  right  to  eq;»n^rlate  pn^rty  for 
carrying  out  the  ol^ect  of  tb^  incorpora- 
tion; mercantile  corporations  do  not  possess 
the  same  privilege.  Corporations  organized 
for  works  of  public  Improvement  are  ex.- 
pressly  forbidden  to  "engage  in  mercantile 
business."  Act  Na  154  of  1902,  p.  288,  i  1. 
in  flue. 

Plaintiff  has  been  Incotporated  for  both  of 
these  Incompatible  purposes.  Ito  charter  de- 
clares that  It  is  organized  fOT  the  purpose  of 
tbe  construction  and  operation  of  a  naviga- 
tion canal— a  work  ot  public  Improvement— 
and  also  for  the  purpose  of  carrying  on  a 
mercantile  business. 

Thus  It  appears  that,  notwithstanding  the 
prohibition  of  tbe  statute  against  corporations 
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for  worki  of  public  Improremeiit  engaging  In 
moinntlle  bnslneu,  tbe  attempt  bas  been 
made  la  4»ganlilng  plaintiff  to  create  a  ca> 
poratlon  tbat  would  be  at  tke  same  time  a 
worka  of  public  Improvement  corporation  and 
a  mercantile  corporation. 

It  la  plain  ttat  thia  -warn  an  attempt  to  do 
flw  Impossible^  and  tbat  ttu  act  of  incorpora- 
tion la  totally  defective,  and  tbat  no  corpora- 
tion has  beoi  created,  and  that  this  first  de- 
fense Is  well  feonded.  Tbe  enabling  laws 
authorise  tbe  creation  of  tbe  two  kinds  of 
corporation,  bnt  eztwesslr  prohibit  the  fnsbig 
ct  the  two  Into  on^  and  this  prohibited  thing 
baa  been  attempted  to  be  done;.  The  result 
Is  that  nothing  has  been  done-Hio  corpora- 
tion has  been  created. 

The  learned  and  able  counsel  for  defend- 
ant argues  tha^  it  b^g  manifest  that  tbe 
main  purpose  of  tiie  organization  of  plain- 
tut  is  tbe  dlggliv  and  operating  of  tiie  canal, 
that  purpose  must  be  held  to  be  the  sc^e  pur* 
pose,  and  tbe  othw,  or  subridlary,  purpose 
of  mwdisndlslog.  be  treated  as  snrpbuage 
In  the  charter;  tbat^  as  a  matter  of  fact, 
^bttlfl  has  not  ttana  fiir  engi^ed  In  mercan- 
tile bnalnesB,  and  that,  if  it  ever  does,  It  will 
be  acting  ultra  Tires,  and  tiie  act  will  not 
be  that  of  the  coiporation  itself,  but  of  its 
members.  Tbe  learned  counsel— most  In- 
geniously, it  has  to  be  admitted— likens  tbe 
case  to  tiiat  of  a  corporation  to  which  have 
been  glvoi  poiwers  unauthtnlaed  by  law,  and 
also  to  the  ease  of  a  corporation  doing  acts 
ultra  vires;  in  wUeb  cases  the  integrl^  of 
the  oorponition  Is  not  impaired,  but  only  ,  tbe 
unauthorised  powers,  or  Ibe  ultra  vires  acto, 
are  stricken  wtth  nullity. 

This  argument,  however,  wSU  not  stand  tbe 
test  of  dose  santiny.  In  tbe  first  place.  If 
two  purposes^  fW  eedi  of  which  spedally 
tiie  kw  requires  the  ootporatitm  to  be  or* 
ganlaed,  can  be  recited  in  tiie  act  of  Ineor- 
poiation,  and  the  one  or  tbe  other  be  left 
to  take  tbe  upper  hand,  and  become  tlw 
main  or  ecde  purpose,  accordingly  as  the 
oouitB  may  thereafter  dedde,  or  according  to 
tite  bnsliieas  tbe  corporation  may  migage  In, 
it  would  follow  tbat  all  tbe  purpoaee  for 
which  under  our  laws  corporations  are  an- 
tborlzed  to  be  created  may  be  enumerated  In 
tin  act  of  incorporation,  and  the  character 
of  tbe  corporation  be  left  to  be  determined 
hoeaftor  by  tbe  courts,  or  by  tin  buslnoN  It 
engages  in— a  banking;  a  religious^  or  a  mer- 
cantile corporation,  accordingly  as  it  conducts 
a  bank,  a  church,  or  a  store.  To  say  tbe 
least,  this  is  making  exceedingly  light  of 
the  egress  reqnir«nent  of  tiie  enabling  acts 
tbat  tbe  purpose  of  tbe  incorporation  must 
be  stated  In  tbe  aet  of  incwporatlon;  fiot  to 
mention  the  constitutional  prohibition  that 
corporations  shall  not  engage  In  any  busi- 
ness not  eq>Te8sly  anthwiaed  by  their  char^ 
ter.  Let  it  be  noted  tiiat  to  ln<dude  la  the 
act  of  Incorporation  all  the  purposes  for 
which  under  the  laws  corporations  may  be 
«reated(  and  to  wsfodty  non^  would  be  In  et 


feet  to  circumvent  the  atatnts^  and  not  to 
comply  with  It;  for.  If  tbe  act  of  incorpora- 
tion, in  stating  tbe  purpose  of  the  creation 
of  the  corporation,  strings  out  all  tbe  pur- 
poses for  which  corporations  may  be  creat- 
ed, any  one  reading  It  will  not  be  better  ad- 
vised of  the  real  or  particular  purpose  of  tbe 
incorporation  than  if  nothing  bad  been  said 
on  the  aubject 

But  waiving  tills,  and  granting  tbat  audi  a 
fusing  of  all  tiM  different  kinds  ot  eorpina- 
ttons  into  one,  or  audi  a  conferring  iqwn  one 
corporation  all  tbe  powers  tiiat  under,  the 
laws  tbe  diflwent  kinds  of  cotporationa  may 
be  endowed  with,  is  admissible  so  long  as  no 
incompatible  purpose  is  stated,  certainly  It 
eeases  to  be  admissible  where  one  of  the 
main  purpMes  is  incompatible  with  tite  rest 
Tba  combination  then  becomes  an  tmpoasible 
one-Hi  fire  and  gunpowder  combination,  as 
It  were.  It  then  becomes  necessary  to  tUSm- 
inate  from  the  act  the  Incompatible  purpose, 
and  tbe  doing  of  this  would  be  no  more  nor 
less  than  the  snbstitating  to  tbe  oontraet  of 
tiie  incorporators  a  new  and  dlflorent  era- 
tract;  one^  possibly,  they  would  not  have 
been  wUUng  to  subsolbe  to.  Non  coutot 
that  tbe  subscribers  to  platotilTs  act  of  In- 
corporation would  have  been  willing  to  joSa 
in  tbe  act  if  the  corporation  was  not  to  enjoy 
the  right  to  engage  in  mercantile  business, 
or,  vice  Tersa»  If  tbe  corporation  wan  not  to 
engage  in  the  work  of  constructing  the  canal. 
The  case  is  not  one  of  unauthorlaed  powers 
being  sought  to  be  conferred  In  addition  to 
tbe  powen  tbat  are  autiiorlsed,  nor  of  a  cor> 
poiation  undertaking  to  do  acts  ultra  vires, 
but  It  Is  the  ease  of  a  fatoHy  defective  act  of 
Incorporation.  It  is  tiie  case  of  an  attempt 
to  create  in  one  act  two  Satinet  and  dtfCer- 
ent  corporatSona  Inoonvatible  with  eadi  otb- 
er,  or  of  an  attempt  to  fuse  into  om  two  dis- 
tinct and  incompatible  corporations.  If  tbe 
enabling  laws  did  not  authorise  tbe  creatton 
of  a  mocantlle  corporation,  then  all  the 
words  of  the  act  relating  to  a  mercantile  ocff- 
poratlon  might  possibly  be  treated  as  mean- 
ingless and  surplusage;  but,  unfortunately 
fnr  plaintiff,  the  enabUng  lavrs  do  autfaorlie 
the  creation  of  mercantile  corporationa,  and 
those  parts  of  the  act  of  incorporation  which 
seek  to  make  plaintiff  a  mercantile  corpora- 
tion are  aa  pertinent  as  those  wbl«di  seek  to 
make  it  a  worka  of  public  Improvement  cor- 
poration. The  purpose  to  make  plaintiff  a 
mercantile  corporation  atanda  out  of  tbe  act 
as'expreasly  as  the  purpose  to  make  plaintiff 
a  works  ct  pubUc  improvement  corporation; 
hence  the  act  must  be  taken  as  having  dtber 
created  a  corporation  combining  these  two 
purposes  or  created  none  at  all;  and  since 
the  two  purposes  are,  under  the  prohibition 
of  tbe  statute,  incompatible^  tbe  other  alter- 
native must  be  adopted  that  no  corporation 
at  all  bas  t»een  created. 

The  following  extract  firom  ^lompson  on 
Corporations,  vol.  1,  p.  142,  |  291,  lends  aqh 
put  to  tbe  viewa  brae  expresBedt 
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"Tbe  acts  of  incorpontloa  moat  specify  ^ 
objects  of  ttw  sMOctetioii  In  sabttantlAl  oom- 
pllance  wltb  the  gorerniiv  statute;  Where 
tike  law  reqnirea  the  acta  of  Incotporatton  to 
state  dlstinctlr  and  definitely  the  pqxpoae  for 
wblch  It  Is  formed.  If  they  do  not  so  atate; 
w  If  tfa^  do  not  state  a  pnipose  for  whkAi 
the  BtatDte  authorizes  a  corporatloB  <to  ht 
formed.  It  will  wA  be  legal^  Ineo^zated. 
and  Its  acts  wUl  afford  no  waxnnt  for  the 
eurdse  of  corporate  action.  Tba  purpose 
and  Intent  of  ttie  corporatkm  most  be  ascer* 
talned  solely  from  the  articles,  and  It  has 
been  said  cannot  be  aided,  varied,  or  contra- 
dicted by  erldenee  ontalde  at  tbe  iBstrament 
Itselt" 

On  tbe  second  defense,  all  Ibat  need  be 
said  Is  that  admittedly  moxe  land  la  btfnc 
taken  than  Is  needed,  and  that  tbls  cannot 
be  done. 

As  to  the  third  d^nse,  when  platntlfl  sbaU 
hare  made  ont  and  submitted  a  plan  showing 
exactly  the  limits  of  the  property  needed,  It 
will  be  time  enough  to  eooMiex  the  questloo 
of  ralne. 

In  Ttew  of  tbe  tact  that  another  suit  may 
be  brought  for  Hm  exfn/ptiatioa  of  this  prap* 
erty,  and  that  the  same  witness  Isaac  !*> 
Hav^  UMy  be  produced  and  testify  as  to 
the  Talne  of  the  property  in  question,  the 
court  deems  it  propu  to  add  that  it  has  con- 
sidered the  question  of  the  admlssthility  of 
the  evidence  going  to  show  tbe  drcomstanr 
ces  under  wblch  the  said  witness  acquired 
this  property,  and  is  «C  opinion  that  tbe  mir 
dence  is  admissible.  Tbe  witness  bases  his 
estimate  of  tbe  valne  of  the  pn^rty  in  great 
part  upcm  tiie  fact  that  not  mrae  than  a  cer- 
tain amount  was  offered  him  toe  the  prop- 
erty, and  that  he  himself  sold  It  tor  a  par- 
ticular amount.  Tbe  evidence  Is  (tfEraed  for 
the  purpose  of  showing  that  the  Witness  had 
no  title,  and  that  his  rights  to  tbe  property 
were  worth  very  little;  and  that  what  was 
offered  tox  bis  rights,  or  what  he  was  wUUng 
to  accept  for  them,  is  no  indication  of  the 
value  of  tbe  propwty  Itself.  The  evidence 
was  admissible  in  rebnttaL 

Judgment  set  aside,  and  suit  dlsnUaeed,  at 
tbe  cost  of  plaintiff  in  both  courts. 

BBKAUX,      concurs  in  the  decree. 


Oil  La.  622) 

No.  14,807. 

HBBEIRT  V.  LAKK  CHARLES  ICE,  LIGHT 

&  WATERWOBKS  CO.,  Limited.* 

(Supreme  Conrt  of  liouisiana.   Nov.  16,  1803.) 

BLBCTRIC  UOHT  COMPANY— NBOLIOENCBt- 
FALLINO  WIRE. 

1.  A  wire  of  an  electrical  company,  detadied 
from  the  poles  and  lying  in  ttie  streets  of  a 
town,  is,  of  course,  out  of  place,  and  tliOBe  bav- 
ins control  Of  it  and  charKed  with  the  legal  duty 
Of  taking  due  care  of  it  have  the  harden  of  ac- 
counting for  its  being  found  in  that  condition 
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and  situation  (Mans  v.  Broderidc,  25  South. 
977.  Dl  La.  Ann.  11S3),  and  ta  show  that  It 

was  not  due  to  its  negligence. 

2.  It  is  the  absolnte  duty  of  an  electric  light 
company  conreying  electricity  by  overhead 
wires  strung  through  the  streets  of  a  city  to 
Iceep  its  wires  constantly  insulated  so  as  to  be 
prepared  to  guard  asainst  the  effect  of  objects 
coming  In  contact  with  them  regardless  of  the 
facta  and  eatises  which  may  bring  about  the 
contact. 

8.  The  facts  that  a  telephone  company  may 
have  strnng  Its  wires  above  those  of  the  dectric 
light  etxnpany  alresdy  In  position,  and  should 
have  taken  no  steps  to  guard  uainst  0ie  com- 
ing in  contact  of  the  wires  of  the  two  compa- 
nies at  the  croRslng  points,  and  that  in  stringing 
its  wires  It  did  so  so  negligentiy  and  loosely 
that  one  of  its  vires  fell,  in  a  storm,  upon  an 
uninsulated  wire  below,  causing  it  to  bom  and 
fall  on  the  street.  Is  no  excuse  to  tbe  electric 
company  in  not  having  performed  its  own  duty 
of  additional  and  special  precautions  in  the 
premises.  A  fault  on  the  part  of  the  telephone 
company  did  not  relieve  it  from  the  consequence 
of  Its  own  fault.  The  falling  of  the  telephone 
wire  on  the  wire  below  would  have  been  at- 
tended with  no  disaster  but  for  the 'uninsulated 
condition  of  the  latter,  and  that  condition  is 
to  he  attributed  as  the  proximate  cause  of  the 
death  of  the  husbsnd  and  father  of  the  plain- 
tiffs. 

(Syllabus  by  tbe  0»urt.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Denis 
Miller.  Judge. 

Action  by  Allda  Hebert  individually  and 
as  tutrix  against  the  Lake  Charles  Ice,  Light 
&  Waterworks  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified. 

Pnlo  &  Mobs,  tar  an>ellant  McCoy  4 
Moss,  for  anwUee. 

Statement  of  the  Case. 

NICHOLLB,  O.  J.  Tbe  plaintiff,  In  her 
own  behalf,  as  widow  of  Rosalie  Hebert 
and  as  tutrix  of  their  minor  child,  seeks  to 
obtain  Judgment  against  the  defendant  for 
f2<l,031  as  damages  to  herself  and  to  her 
said  child  arising  from  the  death  of  her  de- 
ceased husband,  Rosalie  Hebert,  occasioned, 
it  is  charged,  by  tiie  fault  of  tbe  defendant 
corporation. 

Sbe  charges  that  her  deceased  hnsband, 
about  8  o'clock  on  tbe  evening  of  December 
1,  1901,  was  standing  near  the  southeast  cor- 
ner of  tbe  Intersection  of  Ryan  and  Mills 
streets,  two  public  tbroughfares  In  tbe  city 
of  Lake  Charles,  and  that  a  slight  wind  and 
rain  coming  up  suddenly  caused  him  to  seek 
shelter  under  tbe  open  shed  Just  north  of  the 
building  occupied  by  the  Lake  Charles  Car- 
riage ft  Implement  Company,  Limited,  at 
the  northwest  comer  of  the  Intersection  of 
said  streets;  that  the  darkness  being  very 
groat  while  crosslitg  Ryan  street  In  a  north- 
westerly direction,  Just  as  he  reached  the 
sidewalk  on  tbe  west  side  of  said  street  and 
In  front  of  said  building  he  came  in  contact 
with  a  wire  hanging  from  an  electric  light 
pole  and  lying  along  the  ground,  charged 
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wltb  electricity  In  a  careless  and  negligent 
manner,  and  was  Instantaneonaly  killed  tliere- 
by;  that  said  wire  was  a  part  of  the  electric 
light  syBtem  owned  and  operated  by  the  de- 
fendant, the  Lake  Charles  Ice,  Light  &  Wa- 
terworks C!ompany,  and  the  wire  whicb  elec- 
trocuted her  husband  was  carrying  and  char- 
ged with  a  enrrent  of  electricity  generated 
by  said  company;  that  It  was  at  that  time 
in  a  rotten  and  decayed  condition,  and  was 
stripped  of  Inanlation  to  snch  an  extent  as  to 
leave  it  practically  bare;  that  said  danger^ 
one  and  defective  condition  existed  throogb- 
out  the  said  electilc  light  system— all  of 
which  were  facts  well  known  to  defendant 
corporation  and  Its  agents,  servants,  and  em- 
ployes at  that  time  and  long  prior  thereto; 
that  said  corporation  had  been  and  was  at 
that  time  guilty  of  the  grossest  negligence, 
and  was  actively  violating  Its  charter  and 
contract  with  the  dty  of  Lake  Charles  and 
the  ordinances  of  said  dty.  In  that  It  had 
constructed  and  was  then  operating  and 
maintaining  Its  electric  light  plant  In  a  care- 
less. Improper,  and  dangerous  manner;  that 
said  dangerous  and  defective  condition  of 
said  wires  and  system  and  the  gross  negli- 
gence of  the  defendant  company  as  set  forth 
were  the  direct,  proximate  and  sole  canses 
of  the  death  of  her  husband,  and  he  was  not 
guilty  of  any  act  of  contributory  negligence. 

After  so  cha^ng,  plaintiff  made  allega- 
tions usual  to  such  actions,  and  prayed  for 
trial  by  Jury  and  judgment. 

Defendant  answered,  pleading,  first,  the 
general  Issue.  It  admitted  that  It  was  the 
owner  of  an  electric  light  system  In  the  dty 
of  Lake  Charles  wblch  It  maintained  and 
operated,  by  means  of  which  It  supplied  both 
public  and  private  Illumination.  It  averred 
that  its  wires  were  strung  by  virtue  of  the 
terms  of  Its  franchise  with  the  dty  of  Lake 
Charles,  granted  in  1881,  and  its  poles  locat- 
ed at  the  direction  and  under  the  supervision 
of  the  dty  engineer. 

That  long  after  the  stringing  of  its  wires 
at  the  place  designated  in  plaintiff's  petition 
the  Cumberland  Telephone  &  Telegraph  Com* 
pany,  In  extending  Ite  telephone  system  In 
the  said  dty,  strung  Ite  wires  at  said  ptdnt 
above  and  over  those  of  defendant: 

That  on  the  night  In  question,  at  tiie  place 
mentioned  In  plaintiff's  petitlmi,  one  of  the 
vrfares  was  bnmed  In  two  by  coming  In  con- 
tact with  a  wire  of  said  telephone  and  tele- 
gsaph  company,  which  caused  the  severed 
ends  to  fall  to  the  ground.  Defendant  spe- 
cially denied  that  the  deceased,  Rosalie  He- 
bert,  came  to  his  death  by  electrocution 
therefrom. 

That  on  the  nigbt  it  was  alleged  Hebert 
came  to  his  death  there  was  a  severe  tornado 
or  cyclonic  disturbance  In  the  dty  of  Lake 
Charles,  wblch  resulted  In  the  loosening  and 
unfast^iing  of  a  great  portion  of  the  wires 
of  the  telephone  and  telegraph  company's 
system,  one  of  them  failing  upon  and  coming 
In  contect  with  the  smaller  vrire  of  deftod- 


ant,  thereby  cutting  It  in  two;  and,  if  any- 
one was  resptmdble  tot  the  alleged  death 
of  said  Hebert,  It  was  tin  Comheriand  Tde- 
graph  &  Telc^one  Gompany,  and  not  le- 

spoudent. 

Defendant  specially  denied  that  Ite  elec- 
tric system  was  In  the  condition  mentioned, 
but,  on  the  craitrary,  it  averred  that  Its 
vrlres  were  new,  properly  Insulated,  and  in 
good  condition. 

It  averred  that  the  claim  of  the  plaintiff 
was  inflated  and  unfounded  In  law,  even 
should  defendant  be  responsible,  as  she 
sought  to  recover  Judgment  based  upon  the 
earning  capadty  of  the  deceased  on  a  life 
expectency  of  40  years,  making  no  allow- 
ance for  the  loss  of  a  day,  or  for  coste  of 
subsistence,  illness,  or  any  of  the  ordinary, 
usual,  and  fixed  charges  of  a  life,  and  to 
that  extent  plaintiff  was  endeavoring  to  en- 
rich herself  at  the  expense  of  the  defendant 
company;  that  plaintiff's  claim  was  eztw- 
tlonate  and  extravagant;  Inaamnch  as  de- 
fendant's plant  had  been  recently  valued  at 
930,000  by  an  expert 

That  defendant's  company  officers  bene  no 
malice  against  the  deceased,  and  were  not 
even  acquainted  with  him,  and  his  death.  If 
chargeable  to  defendant  could  not  be  made 
the  basis  for  exemplary  or  punitory  dam- 
ages, which,  though  not  declared  upon  In 
plaintiff's  petition,  apparently  constituted  the 
item  of  damages  asked. 

That  the  night  whra  Hebert  came  to  tals 
death  was  stormy,  dangerous,  and  tempestn- 
ous,  and.  If  he  was  electrocuted  In  the  man- 
ner and  form  charged— which  was  spedaUy 
denled-^ils  death  was  due  to  Us  own  eon- 
trlbutory  negligence  in  being  out  in  the 
streete  and  moving  fifom  place  to  ptace  ni»- 
der  dangerous  conditions,  which  contributory 
negligence  defendant  pleaded  in  bar  of  the 
action. 

The  jnry  returned  a  verdict  In  tKWC  of 
the  plaintiff  Indlvldnally  for  the  som  <tf 
$4,000  and  in  her  capadty  as  tatrix  f«  H,' 
000. 

The  court  rendered  Judgment  fn  conform- 
ity to  thB  verdict 

After  an  nnsuccessfnl  application  for  a 
new  trial,  defendant  appealed. 

There  can  be,  In  view  Of  the  evidence  ad* 
dnced.  no  contention  as  to-  the  tftct  that  the 
deceased.  Rosalie  Hebert,  came  to  his  death 
by  coming  In  contact  with  one  of  tiie  capper 
vrlres  attached  to  defendants  electric  plant 
In  the  town  of  Lake  Charles,  which  at  the 
time  of  his  doli^  so  was  lying  in  one  of  the 
streete  of  the  town,  and  charged  vrlth  dec- 
tridty  generated  at  defendant's  power  bonse, 
wblch  vras  snffldent  In  strength  to  kill,  and 
which  in  fact  did  kill,  him.  Snch  a  win 
of  an  electric  company,  detecbed  from  the 
poles,  and  lying  on  the  streete  of  a  town,  1^ 
of  course,  out  of  Ite  proper  plac^  and  those 
having  control  of  it  and  charged  with  the 
legal  duty  of  taking  due  care  of  It  were  bouid 
'to  account  for  ite  being  found  In  that  condl* 
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Hon  and  situation.  See  Mana  t.  Broderl^ 
01  La.  Ann.  1153,  25  South.  977. 

The  defendant  company  was  not  only  diai^ 
ged  by  general  law  with  the  duty  of  seeing 
that  its  wires  were  bo  placed  and  so  kept 
as  to  Injnre  no  one.  but  they  were  accorded 
by  the  town  authorities  the  prlvUege  or 
right  of  stringing  its  wires  on  Its  streets 
tLpon  the  express  condition  Uiat  It  stionld 
use  the  utmost  precautions  In  this  respect 
An  examination  of  the  Issue  tn  this  case 
must  commence  with  the  recognition  of  an 
absolute  duty  on  tbe  part  of  the  corpora- 
tion of  protection  to  the  public  from  things 
belonging  to  it  or  in  Its  custody  by  due 
care.  The  obUgati<Hi  we  here  leter  to  is 
e^>eciall7  emphasised  In  the  case  of  the 
owners  of  buildings  and  In  a  more  general 
manna:  referred  to  In  artldes  666,  667,  and 
670  of  the  GlTlI  Code,  and  In  the  legal 
maxim,  "Sic  ntere.'* 

PlalntUTs  counsel  contends  that,  where  an 
IndiTldnal  or  a  corporation  owns  and  op- 
erates an  electrical  light  plant  generating  a 
Ugb  current  of  electricity,  conveying  it  by 
means  of  ov^taead  wires  along  the  streets 
of  a  town  at  (dty,  and  it  Is  shown  that  a 
traveler  upon  one  of  the  streets  came  in 
contact  with  one  of  Its  wires  lying  upon 
the  sidewalk  and  was  killed  thereby,  he  be- 
ing without  contribntory  negligence,  the  bur^ 
den  of  proof  Is  upon  it  to  show  that  the 
wire  was  without  negligence  on  Its  part  (res 
Ipsa  loquitur);  and  in  support  of  that  propo- 
sition they  rtfer  the  court  to  Boyd  t.  Port 
land  Electric  Co.  (Or.)  66  Pac.  576,  &7  L.  R. 
A.  619;  Aggard  on  Torts  (vol  2)  8&i;  Jorce^ 
Enectric  Law,  f  606;  Keasbey,  Slectric 
Wires  (2d  Sd.)  i  271;  Western  Union  Tele- 
graph Go.  T.  State  (Md.)  38  Atl.  768,  81  U  B. 

A.  57%  61  Am.  St  Sep.  Haynes  v. 
BaleIgh  Gas  Oo.  (N.  G.)  19  S.  B.  844,  26  L. 

B.  A.  810,  41  Am.  St  Rep.  786;  Denver  City 
Go.  T.  Simpson  (Oolo.  Sup.)  41  Pac  489,  81 
L.  R.  A.  606;  Hoian  v.  Steam  Engine  Go. 
(B.  I.)  48  Ati.  874,  46  Lw  B.  A.  267;  Snyder 

Wheeling  Go.  (W.  Ta.)  28  S.  B.  783,  89 
U  B.  A.  499,  64  Am.  St  Bep.  822;  21  Am. 
*  Eng.  of  Law  (New  Ed.)  512,  518.  and  notes; 
Blgelow,  Torts,  S96;  Wharton,  N^llgence, 
I  241;  Cooley  on  Torts,  799;  Shearman  & 
Bedfleld.  Negligence  (Sth  Ed.)  |  60;  Glaltaln 
T.  Telegraph  Go.,  40  La.  Ann.  18!^  8  SontiL 
820. 

We  are  of  fhe  opinion  tliat  this  proposition 
la  conBerratlTe  and  correct  The  owners  of 
electrical  maidilnery  are  In  a  much  better 
position  to  know  and  be  Informed  as  to  its 
situation,  when  aiuat  a  condition  of  things 
takes  place,  than  would  be  an  «itire  stranger 
to  Its  aftaiis,  who,  being  lawfully  upon  the 
street,  should  have  been  injured  by  its  wires. 

Defendant  Insists  that  It  has  In  this  case 
shown  everything  in  defense  which  it  could 
be  called  upon  to  ahow.  It  claims  that,  if 
tben  be  legal  liability  to  plaintiff  by  any 
one,  it  Is  by  the  Cumberland  Telephone  (Com- 
pany; that  the  latter  company,  when  It  wect- 


ed  its  own  poles  and  strung  its  wires,  found 
defendant  already  In  position  undor  legal  au- 
thority, and  upon  it  was  imposed  the  duty  of 
doing  everything  that  should  be  necessary 
for  the  protection  of  life  and  property;  that 
it  should  have  strung  its  wires  below  that  of 
the  defendant,  or.  If  it  strung  it  above  them, 
It  should  have  availed  itself  of  every  instru- 
mentality In  its  power  and  under  its  control 
to  guard  against  the  cause  of  the  Injury  In 
this  case,  which  it  ascribes  to  the  falling  of 
one  of  the  wires  of  the  tel^hone  company 
upon  one  of  Ita  own  and  burning  it  so  as  to 
make  it  fall. 

For  the  purposes  of  this  case  it  may  be 
conceded  that  defendant  correctly  states  the 
duty  of  the  Cumberland  Tel^hone  (Company 
under  the  circumstance  but  it  would  by  no 
means  follow  as  a  legal  consequence  ttiat  the 
existence  of  that  duty  relieved  the  defendant 
company  from  Its  own  duty  In  the  premises. 
It  should  have  taken  steps  Itself  to  relieve 
the  situation  from  danger,  and  not  have  re- 
mained inactive  simply  because  some  other 
company  had  come  to  have  legal  obligations 
to  the  public  imposed  upon  it.  If,  after  the 
defendant  company  placed  its  poles  and 
strung  Its  wires,  new  facts  or  conditions 
arose,  making,  In  view  of  them,  its  first  oc- 
iBting  status  dangerous  to  the  public,  it  was 
a  mistake  on  its  part  to  suppose  that  the 
changed  situation  would  carry  with  it  no 
new  or  increased  obligations  on  its  part  to 
the  public  by  way  of  remedy. 

If  the  situation  was  such  as  would  have 
enabled  It  (defendant)  to  have  forced  the 
Cumberland  Telephone  Company  to  perform 
the  duty  imposed  vpon  it  it  should  have 
made  use  of  its  power  in  that  direction,  or, 
failing  that  it  should  have  applied  some 
proper  remedy  Itself. 

The  expert  witnesses  testify  that  there  was 
an  easy  remedy  at  band  for  preventing  the 
wires  of  the  two  companies  coming  in  con- 
tact with  each  other  at  the  points  of  cross- 
ing; one  of  which  was  to  erect  an  extra  pole, 
known  as  a  "span  pole,"  at  the  point  of  in- 
tersection, and  attaching  the  wire  or  wires 
to  it  by  placing  upon  ^ther  one  of  the  wires 
a  piece  of  insulating  material  known  as  **wa-- 
teiproofed  wood."  Granting  ttiat  this  was 
exacting  on  its  part  more  tiian  ought  to  be 
called  for,  the  defendant  should  certainly 
have  placed  its  own  lines  In  perfect  order  at 
the  CTosslng  point 

If,  as  appears  from  evidence  adduced  by 
its  own  witnesses,  tiie  lines  of  tlie  defendant 
company  below  this  point  had  the  Insolation 
upon  it  worn  off  or  taken  from  It  by  the  drag- 
ging by  the  telephone  company  of  its  wires 
over  them  In  the  process  of  its  construction 
or  r^irs,  the  Injured  lines  should  have  been 
at  once  repaired,  and  not  allowed  to  have  re- 
mained In  that  dangerous  condition.  The 
wires  should  have  been  insulated  Independ- 
ently of  the  cause  of  the  defect  or  the  quar- 
ter from  which  it  arose.  The  fact  that  there 
were  other  lines  above  their  own  bad  the  ef* 
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feet  of  increaalaff  tbelr  obligations,  not  of 
iMsenlng  them.  One  of  dafcndanfa  wUneaa- 
es  (wIk)  did  not  pretend  to  be  an  ai^ert,  how- 
ever) testlfled  tbat  tbe  object  of  Insulation 
was  to  prevent  tbe  escape  of  electricity,  and 
tbat  It  accorded  no  protection  to  Ufa.  Tbls  la 
In  direct  opposition  to  oqpert  testlnumy  In 
tbe  record,  and  to  Potts  r.  Sbreveport  Belt 
B.  B.,  UO  La.  1.  84  Soutb.  106,  where  It 
was  stated  by  tbls  court  that  tbe  prlndpal 
oldeet  of  Its  nae  was  for  Ibat  very  pnrposK 
If,  as  tbe  defendant  urges,  tbwe  was  danger 
to  its  own  lines  from  the  presence  of  tbe 
telephone  company'a  lines  above  and  the  daof 
ger  of  their  falling,  It  was  gross  carelessness 
on  Its  part  to  have  allowed  Its  wires  to  have 
remained  J  oat  below  wlthont  inanlation  as 
long  as  it  did. 

If  tbe  telephone  company  had  a  duty  to 
perform,  the  defendant  bad  one  also  to  per^ 
form,  and  both  failed  to  perform  it  and  as  a 
consequence  of  such  failure  a  Ute  was  lost 
Botb  corpora  tlona  were  boond  in  soUdo,  and 
the  fbnlt  of  one  is  no  ezcoae  for  toe  fanlt 
of  the  other.  Defendant  seeks  to  avoid  tbe 
conseauence  oif  its  fanlt  by  urging  Uiat  tbe 
immediate,  direct,  and  proximate  cause  ot 
Heberfa  death  was  a  moat  unusually  Tlolent 
storm,  which  It  bad  no  reason  to  anticipator 
whldi  threw  down  a  wire  of  the  telephone 
company. 

Defoidanfs  counsel  quote  from  Keasbsy 
on  Electric  Wires  (2d  Bd.)  i  236,  to  the  fol- 
lo^ng  ^ect: 

"When  tbe  proximate  iiause  of  Ibe  Injury 
Is  an  external  force  for  which  the  company 
Is  not  respraislble,  the  question  ot  UaUUty 
win  depend  on  whether  the  force  was  one 
that  mi^t  have  been  reasonably  anticipate^ 
whether  ttiere  was  not  negligence  In  oxnt  hav^ 
ing  the  materiala  strong  enough  or  sound 
enough  to  resist  It,  and  whether  tbe  injury 
was  the  natural  and  probable  conBequence 
of  negligence. 

"An  dectric  light  ccanpany  Out  has  sceetad 
ito  poles  and  wires  in  tbe  streets  oC  a  mo- 
nicipality  with  tbe  consent  of  tbe  proper  an* 
tiioritles,  Is  not  an  absolute  Insurer  against 
ftc<ddent  therefrom.  It  Is  only  bound  to  ex- 
en^  care  and  diligence  In  the  erection  and 
uaintenanee-of  the  system  praportlonato  to 
the  danger,  and  when  it  baa  f  ulOlied  tbls  ob* 
llgatlui  it  has  Aseha^^  ite  oitire  duty,  and 
ite  UabtUty  oeasea." 

In  support  of  this  position  they  dte  Orm- 
wel  on  Electricity,  1 236;  Denver  ConsoL  Co. 
T.  Simpson  (Colo.  Sup.)  41  Pac.  490,  81  U  R. 
A.  566;  ▼.  Portland  Gen.  Electric  Co. 

(Or.)  62  Pac.  878,  S2  L.  B.  A.  611. 

They  quote  the  Supreme  Court  of  South 
Carolina  as  sf^log  to  tbe  Mitchell  r.  Charles- 
ton Light  ft  Power  Ga  Case,  22  S.  B.  767, 
81  L.  B.  A.  577,  that  "a  eompany  Is  charged 
with  so  placing  Ite  wires  u  to  wlthstend  tbe 
ordinary  weather-rato,  heat,  and  cold.  It 
to  alleged  on  tbe  pert  of  the  company  that 
tbe  Wires  were  broken  In  donsequenoe  of  a 
■evm  storm.  ■■Was  it  an  .ordbiarUy  wlmdy 


day,  such  as  Is  liable  to  occur  at  that  time  ot 
tbe  year,  or  was  it  one  tbat  could  not  be 
anticipated?  Tbe  law  does  not  require  im- 
poRslbllitiea.  If  a  cyclone  that  could  not  be 
anticipated  or  reasonably  be  foreseen  was 
the  cause  of  that  wire  falling,  and  the  com- 
pany was  not  negligent  to  allowing  it  to  re- 
main there  for  an  unreasonable  tlm^  then 
imder  those  drenmstancea  It  would  not  be 
UaUe." 

In  tfaft  GSjM  at  bar  tbe  defendant  was  to 
default  as  to  tbe  otmditlon  of  ite  wires  at  the 
paint  where  the  accident  took  place  not  only 
as  r^pecte  extraordinary  atorma,  but  as  to 
evente  likely  to  happen  at  any  mmnent  frma 
tbe  simplest  causes.  It  was  falling,  and  had 
for  a  long  time  before  failed,  to  have  placed 
matters  In  such  a  condition  as  was  required 
of  It  af&nnattvely  to  do  fbr  the  public  safe- 
ty, not  only  by  the  general  law,  but  as  the 
condltton  jtpon  which  It  had  been  granted  the 
right  or  privilege  of  stringing  Ito  wires  in 
.the  public  streets.  Bad  Ita  wires  been  In  ftwt 
to  such  a  condition  as  they  were  required  to 
be  at  the  time  of  an  octraordlnary  storm,  a 
different  case  would  have  been  presented  to 
us.  Tbe  defendant  was  not  required  to  take 
ffictraoidlnary  precautlona  to  meet  possible 
tftraordlnary  future  events,  but  it  was  ex- 
pected. If  an  extraordinary  storm  should, 
arise,  that  ite  wires  would  protect  the  public 
as  far  as  posslbler  at  least  agaiiut  tbe  effect 
of  tbe  storm.  The  care  and  true  cautton  re- 
quired at  the  hands  of  tbe  defendant  were 
not  simply  tbe  ordinary  care  of  a  reasraably 
prudent  man.  In  tbe  case  of  Will  v.  Edlsra 
Blectric  Illuminating  Co.  the  Supreme  Court 
of  Pennsylvania  laid  down  as  the  rule  ap- 
plicable to  a  company  like  the  defendant 
making  uae  of  such  a  dangerous  agency  tbat 
It  was  bound  to  know  not  only  the  extent  of 
the  danger,  but  to  use  the  very  highest  de- 
gree of  caie  practicable  to  avoid  Injury  to 
every  one  who  may  be  lawfully  In  prox- 
imity to  Ite  wires^  and  liable  to  come  ac- 
ddentelly  or  otherwise  to  contect  with  them. 
The  defendant  (the  court  said),  to  accord 
with  the  common  practice  of  electric  com- 
panies recognises  this  obligation  by  Insulat- 
ing ite  wires;  but  tbe  duty  was  not  only  to 
make  the  wtares  sate  by  propor  tosnlatlon. 
but  to  keep  them  so  by  constant  oTusli^it 
and  repairs.  GO  AtL  16L  86  Am.  Bt  B^ 
732.  The  same  view  was  taken  to  Mitchell 
V.  Ralelipk  Elec.  Co.,  88  S.  B.  801,  SB  L.  B. 
A.  SOS,  86  Am.  St  Bap.  786*  wbm  it  was 
said:  "The  assodatlcai  [of  such  a  company] 
was  with  lapparently)  tbe  most  Inoffensive 
and  harmleaa  piece  of  mechanism  (if  wire 
can  be  daaaifled  as  such)  to  common  use.  In 
adhering  to  tbe  wire*  electricity  gives  no 
warning  or  knowledge  of  Us  deadly  pres- 
«ice.  Vision  cannot  detect  it  It  to  with- 
out color,  motion,  or  body.  Latent,  and  with- 
out sound,  it  exlste,  and,  betog  odorless,  the 
only  means  of  Ito  dlacovery  lies  to  the  s«im 
of  feeling  communicated  through  tbe  toucb. 
which,  as  soon  as  done*  becomes  Ito  victim. 
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la  bebalf  of  hmnaii  Ufe  and  tbe  safety  of 
mankind  senerally.  It  behooves  those  who 
-would  proflt  hf  the  use  of  this  subtle  and 
-violent  element  of  natnra  to  exercise  the 
createst  degree  of  care  and  constant  Tlgl- 
lance  In  Inspecting  and  rttgintjiiiifiiy  the  wires 
in  perfect  condition."  To  the  same  effect 
are  the  eqnresslons  of  this  court  in  Potts 
T.  The  Shrerepwt  Belt  Ballway*  110  La. 
1,  84  Bonttu  108,  and  also  Jiqroe  on  Elee* 
tridtr  lAw.  i  446. 

Plaintiff  maintains  that  if  damage  is  cans* 
ed  by  the  defendant's  negligence  and  some 
other  canse  for  which  he  Is  not  re^onsibl^ 
Indndlng  '*tbe  act  of  Gtod,"  or  snpenor  bo* 
man  force  directly  Intervening,  tbe  defend- 
ant Is  neTertheless  responsible  If  his  negli- 
gence Is  one  of  the  proximate  causes  of  the 
damage.  Also,  -where  the  negligence  of  a  de- 
fendant contributes  so  directly  to  the  plain- 
tUTs  damage  tbat  it  Is  msonaUy  certain 
that  the  ottm  cause  alone  wonld  not  have 
been  snflBdent  to  produce  It,  the  defendant  Is 
liable^  notwltbstandlng  he  may  not  have  an- 
tldpated  m  been  bonnd  to  anticipate  the  In- 
toference  of  the  superior  force,  which,  con- 
cnrring  with  bis  own  negligence,  prodnced 
the  damage;  that;  n^llgence  of  a  defendant 
resulting  In  damage  to  the  plaintiff  having 
been  shown  "to  exist  prior  to  the  existence  of 
a  storm,  the  burden  Is  iqion  It  to  show  tiiat 
the  damage  would  have  occurred  even  bad 
there  bera  no  negligence  cm  fts  part;  Oat, 
to  escape  liability  under  a  plea  of  via  major, 
the  defendant  must  show  that  It  Is  free  from 
contributory  fault,*'-  In  support  of  this  posi- 
tion the  court  Is  referred  to  Shearman  & 
Bedfield,  Negligence  (5th  Bd.)  S  3d,  and  cases 
there  dted;  Woodward  v.  Abwn,  85  Me.  271, 
58  Am.  Dec.  699;  Baltimore  &  O.  R.  Co.  t. 
Sulphur  Spring.  96  Pa.  69,  42  Am.  Rep.  529; 
Dellsle  V.  Bourriagae,  105  La.  T7,  29  South. 
781,  64  L.  R.  A.  420. 

Granting.  In  tbe  case  at  bar,  that  the 
storm  which  occurred  on  December  1,  1902, 
at  Lake  Obarles,  -was  of  such  unusual  ae* 
reTity  as  to  have  caused  most  une^ectedly 
tbe  bUllng  of  one  of  the  wires  of  tbe  tele- 
phone company,  what  would  have  been  the 
^ect  of  the  storm,  and  the  result  of  such 
falling,  under  existing  drcumstances.  bad  de- 
foidanf s  wires  beat  Insulated?  The  testi- 
mony adduced  goes  to  show  that  the  tel^hone 
-wire  would  have  laid  In  oentact  with  de- 
fendanf s  wire  perfectly  harmless,  and  the 
plaintiff's  intestate  would  have  been  alive 
to-day,  but  tiiat  the  telephone  wire  falling 
upon  defendant's  uninsulated  wire  burned  It 
almost  immediately  In  two,  and  liutantly 
killed  plaintiff's  husband. 

We  cannot  give,  under  the  existing  condl- 
tloui^  to  the  storm  referred  to,  the  defenstve 
force  which  defendant  attaches  to  It  We 
tUnk  tiiat  notwlthstandli^  the  storm,  and 
notwithstanding  the  falling  of  the  tel^hone 
wlre^  Hebert  would  not  have  been  killed  had 
not  at  the  moment  of  his  death  tbe  tele- 
phone wire  come  In  contact  wlUi  a  live  wire 


of  the  defendant  CMnpany  which  had  been 
negligently  left  by  it  for  some  time  before 
without  proper  Insulation,  and  therefore  the 
defoidant  company  must  bear  the  conse- 
quence of  nf>t  only  its  negligence,  but  of  Ite 
fault  The  case  was  tried  by  a  jury  of  tbe 
vldnage.  Their  verdict  was  sustained  by 
the  district  judge.  The  jury,  tbe  Judge,  and 
the  attorneys  all  viewed  the  place  at  which 
the  accident  occurred,  and  were  In  position 
to  apply  tbe  evidence  to  the  lUtuatlon  much 
better  than  tUs  court  could.  We  would  not 
be  jnstlfled  hi  setting  the  verdict  aside  un- 
less w«  were  satlsfled  It  was  clearly  wrong; 
and  that  we  are  not 

Defoliant  urges  upon  us  tiiat  the  amount 
of  the  verdict  Is  too  large,  and  it  presents  to 
m  for  our  consideration  the  tect  that  tbe  cor- 
poration has  paid  no  dlTidend,  and  Is  heavily 
in  debt  The  extent  of  its  indebtedness  Is 
not  disdosed,  but  the  value  of  Its  property 
is  shown  to  exceed  $125,000. 

The  plaintiffs  are  entitled  to  be  paid  tnm 
tbat  property,  to  the  extent  that  they  have 
a  legal  claim,  as  fully  as  any  other  creditor, 
and  they  should  not  be  postponed  on  ac- 
count of  others.  So  far  as  the  -want  of  means 
may  have  been  adTanced  In  extenuation  ot 
the  failure  of  the  defendant  to  have  placed 
and  kept  its  wires  in  legal  condition,  the  po< 
sUlon  is  not  well  founded.  A  corpcnratlon  un- 
dertaking to  carry  on  a  buslneaa  as  danger^ 
ens  as  tbat  In  which  tbe  dtfendant  Is  engag- 
ed must  be  prepared  to  meet  the  legal  re- 
quirements of  tbe  dtuatlon  from  tbe  begin- 
ning. It  cannot  be  permitted  to  wwk  Its 
way  forward  to  a  safe  condition,  and  In  tiie 
meantime  subject  the  public  to  danger  to 
life  and  Umb.  The  state  doea  not  guaranty 
the  BtodEbolders  of  a  coiporatlon  that  thdr 
Investmrait  shall  be  a  paying  one,  nor  does 
It  protect  a  eoiporatltm  from  being  forced 
dther  by  direct  anthority  of  the  state  or  Indi- 
rectly through  the  execution  of  judgments 
of  courts  to  place  tbe  pn^wty  in  the  condi- 
tion which  safety  and  the  rights  of  the  public 
demand,  even  though  the  effect  of  so  doing 
■wW  be  to  cause  loss  to  tbe  parties  In  interest 
'  It  is  entitled  to  exact  Justice,  with  dis- 
crimination ndther  fbr  not  against  It 

The  deceased  was  about  21  years  of  age. 
He  bad  been  married  about  IS  months.  He 
left  a  -widow,  who,  so  far  as  the  record 
shows.  Is  without  means  of  support  She  haa 
one  child,  Issue  of  the  marriage^  bom  after 
the  fiither's  dwth.  Tbe  deceased  was  a  man 
of  small  means,  gaining  his  Uvdlbood  partly 
by  farming  upon  a  small  tract  of  rented  land, 
pertly  as  a  laborer  In  the  field.  His  earnings 
are  shown  not  to  have  exceeded  $40  per 
month.  He  was  a  man  in  good  health,  sober 
and  Industrious,  His  expectancy  of  life  un- 
der the  mortality  tables  was  40  years.  In  ad- 
dition to  want  of  actual  support  Cor  the  fu- 
ture for  herself  and  child,  she  has  lost  the 
companionship  and  affection  of  her  husband. 
The  elements  which  go  to -fix  the  quantum 
of  damages  In  such  a  case  are  difficult  of  as- 
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certalnment,  but  It  Is  none  the  less  tbe  duty 
of  the  court  to  fix  the  amount  as  best  It  may 
Id  the  exercise  of  a  sound  discretion.  The 
mortality  tables  are  simply  an  assistance 
to  the  court  hy  way  of  estimate  or  approxi- 
mation. They  haTe  no  absolute  probative 
force.  They  may  properly  be  referred  to  by 
Insurance  companies  in  making  their  con- 
tracts, but  judgments  of  court  cannot  be 
based  absolutely  upon  them.  The  earning 
power  of  the  deceased  would  have  had  to 
be  exercised  throughout  a  long  number  of 
years,  and  under  numberless  contingencies. 
We  thlnlc,  in  consideration  of  all  the  facts  of 
this  case,  that  the  verdict  of  the  Jury  was 
for  too  large  an  amount  It  should  be  re- 
duced to  tbe  sum  of  $3,000  in  favor  ol  the 
plaintiff  Indlviduaily  and  98,000  In  ber  ca- 
pacity as  tutrix. 

For  the  reasons  herein  assigned  the  amount 
of  damages  awarded  by  the  Jury  is  hereby 
reduced  to  $6,000.  Tbe  Judgment  of  the  court 
rendered  on  the  verdict  Is  correspondingly  re- 
duced to  $6,000  as  above  stated.  As  so  re- 
duced and  amended,  the  Judgment  appealed 
from  is  afflnuedt  at  the  'ecmt»  of  tbe  plalntUb 
and  appelleei. 

OU  La.  BU) 

No.  14,720. 

BVAMB  T.  LOUISIANA  LDMBBR  00.,  Lim- 
ited. 

(Supreme  Court  of  Louisiana.   April  27,  1908.) 

IKJURT  TO  EMPLOYfi— NEGLIGENCE  OF  TICB 
PBINCIPAI^—CORPORATIONS-ACTS  OF 
AGENTS-LLABILITTf. 

1.  The  danger  was  not  open  and  apparent. 
The  accident  was  caused  by  ihe  carelessness 
and  negligence  of  one  of  the  employ^,  who  sud- 
denly started  one  of  the  appliances  moved  by 
steam  power. 

2.  The  empl07d  was  not  the  fellow  servant  of 
the  person  injured.  He  directed  the  appliance, 
white  the  person  injured  was  in  a  snbordioate 
position,  obeying  Iiia  directions,  and  assisting  as 
a  laborer  in  the  work  directed  by  the  employd. 
The  employe  in  charge  of  a  particular  work 
represented  the  master. 

3.  The  person  injured  had  given  the  usual 
si^nl  when  he  commenced  to  work  near  the  ap- 
pliance (the  manipulation  of  which  caused  the 
accident).  It  devolved  upon  the  employ 6,  in  the 
exercise  of  proper  prudence,  not  to  start  the  ap- 
pliance before  being  certain  that  tlie  laborer 
who  was  injured  liaa  gotten  out  of  the  way. 

4.  The  lab<H«r  injured  was  In  open  view  of 
tbe  employe  who  had  charge  of  the  steam  lever. 
It  was  negligence  on  his  (the  employS's)  part 
not  to  have  looked  before  turning  Lis  lever. 

5.  It  is  incumbent  upon  employes  standing 
for  the  principal  not  to  permit  a  workman,  if 
it  be  evident  that  he  is  not  a  fit  person  to  do  the 
work  to  which  he  is  assigned,  to  continue  in 
the  work  even  at  his  (the  laborer's)  request. 

6.  Tbe  foremab's  attention  liad  been  called  to 
the  slow  and  awkward  movement  of  the  laborer 
who  was  a  short  time  afterward  injured. 

On  Rehearing. 

7.  When  corporations  undertake  to  engage  In 
dangerous  occupations,  they  assume  certain  pri- 
maiy  obligations  to  secure  the  safety  not  only 
of  ''strangers,"  but  of  parties  with  whom  they 
have  contract  relations.  From  the  drcumstsnce 
that  tliey  are  intellectual  beings,  and  cannot 

tiersonalv  transact  the  business  they  have  the 
egal  right  to  do,  it  becomes  necessary  that  they 


should  Intrust  to  others  the  direction  and  care 
of  their  affairs,  whose  acts  of  administration 
in  their  respective  spheres  are  supposed  to  be 
the  acts  of  the  corporation,  and  bind  them. 

8.  The  number  of  these  parties  and  the  par- 
ticular duties  to  be  assigned  to  each  vary  ac- 
cording to  drcnmstances,  bat  the  facts  which 
control  the  situation  in  each  case  is  that  the 
persons  who  are  to  be  intrusted  must,  as  to 
numtwr  and  assij^ment  to  duty,  come  up  to  the 
legal  standard  and  test  as  to  what  is  required 
for  the  purposes  of  safety. 

O.E]aai  diflFerent  specially  dangerous  appli- 
ance requiring  peculiar  skill  and  knowledge  for 
its  safe  operations  should  be  placed  for  its  di- 
rection and  care  in  cliarge  of  a  particular  per- 
son whose  act  quoad  the  operation  of  that  ap- 
pliance is  supposed  to  be  tbe  act  of  the  corpo- 
ration and  bind  it 

10.  A  corporation  engaged  in  the  operation  of 
a  sawmill  Is  conducting  a  hazardous  business. 
There  are  alwut  the  mill  separate  parts  special- 
ly daugerons  in  their  operation,  which  one  dn* 
gle  man.  intrusted  with  general  supervision  of 
the  whole,  cannot  possibly  properly  direct  and 
control  personally.  The  same  reason  which 
made  it  mcumbent  upon  and  necessary  for  the 
corporation  to  employ  a  man  and  place  him  in 
general  charge  would  make  it  incumbent  upon 
and  necessary  for  the  corporation  to  eniploy 
others  to  take  charge  of  these  specially  danger- 
ous appliances,  who,  like  him,  would  represent 
the  corporation  in  respect  to  tiie  administration 
of  tbe  things  intrusted  to  them.  The  sawyer 
fai  charge  of  a  mill  occuidea  the  most  responsude 
position  in  the  eetabllslmiuit  He  b  one  whose 
administration  is  fraught  with  constant  danger 
to  the  subordinate  workers  around  tbe  carriage- 
He  and  tliose  subordinates  are  not  placed  on  a 
plane  of  equality  and  reciprocity  aa  to  ri^ 
and  dangers  resulting  from  their  acts  In  the 
performance  of  their  work.  There  is  no  one  in 
a  sawmill  whose  acts  should  more  directly  be 
held  to  be  the  acts  of  the  c(n-poration  than  the 
sawyer,  none  for  whose  acts  the  corporation 
should  be  held  more  strictiy  responsible. 

11.  It  is  the  duty  of  a  corporation,  when  ft  era- 
ploys  Inexperienced  men  and  places  them  in 
dangerous  positions  direcUy  under  others  having 
the  direction  and  control  of  dangerous  appli- 
ances, to  give  the  latter  notice  of  the  fact  of 
such  mexpcrience,  and  caution  them  as  to  tbe 
necessity  of  exerdsing  spedal  caution  towards 
assnring  their  safety. 

(Syllabus  by  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court  Parish  of  Grant;  W.  F.  Blackman, 

Judge. 

Action  by  W.  Martin  Evans  against  the 
Louisiana  Lumber  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  Appeals. 
Affirmed. 

Fenner,  Henderson  &  Fenner  and  E.  Tyler 
Lamktn,  for  appellant  William  Oallen  Rob- 
erts,  for  appellee. 

BREIAUX,  J,  This  l0  an  action  for  dam- 
ages of  $7,000  for  personal  Injuries  at  a  saw- 
mill. Tbe  case  was  tried  by  the  Judge  with- 
out a  Jury.  Tbe  defendant  was  condemned 
to  pay  tbe  sum  of  $2,500. 

Plaintiff  filed  an  answer  to  Uie  appeal,  and 
asked  for  an  amendment  of  the  judgment  by 
allowing  an  Increaae  to  the  sum  which  ho 
claims  In  his  petition. 

Statement  of  tiie  Pleadings. 

Plaintiff,  in  his  petition,  charges  that  ow- 
ing to  the  n^ligence  of  defendants  sawyei; 
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tor  wbDse  negUgsnce  defendant  Is  liable  in 
damages,  be  suffered  Injury  entitling  Uim  to 
tbe  damages  lie  claims. 

He  aTec%  In  anbstancsh  tiiat  be  was  work- 
ing tm  defendant  as  an  extra  and  emergency 
band;  tbat  be  was  placed  at  a  work  wblcb 
was  dangerous;  tbat  be  was  not  warned  of 
tbe  danger  bj  tbe  foreman  In  cbai^  of  tbe 
mill,  or  by  any  one  else. 

He  cbarges  tbat  the  sawyer  was  addicted 
to  excesalYe  drink— a  fact  known  to  tbe  tan- 
mau— ai^  tliat  defendant  abonid  not  have 
k^  him  In  its  employ.  Plalntlft  states  ttw 
character  and  extent  of  tbe  Injury  received 
and  details  the  different  amonnts  of  damages 
Calmed. 

Defendant  filed  a  peremptory, exception  on 
tbe  gronnd  tiiat  plalntUTs  petition  disclosed 
no  cause  of  action,  and  In  Its  answer  denied 
all  UaUHty,  and  charged  tbat;  it  Injuries 
were  sustained  by  plaintiff,  it  was  because 
of  plalntUTs  negligence  and  want  of  proper 
care  for  hte  own  safety. 

Of  the  Facta. 

Plaintlfl,  as  a  witness,  states  tbat  be  was 
called  away  from  his  nsnal  work  at  the  mill, 
and  transferred  to  the  log  carrier;  that  be 
was  not  accustomed  to  the  work;  and  that 
while  be  was  on  tbe  carzlace  the  sawyer 
directed  him  to  take  out  some  bark  that  was 
behind  the  rear  block,  which  he  did,  and 
wblle  doing  ttds  he  noticed  that  then  was 
baik  also  behind  the  rear  m  third  block  of 
the  carrier;  that  he  Us  hand  to  the 

sawyer  as  a  signal  to  him  not  to  go  on,  but 
that  the  sawyer,  instead  of  heeding  bis  sig- 
nal, whilst  be  (plaintiff)  was  stooping  down 
to  take  bold  of  tbe  bark  which  was  between 
the  log  and  the  carriage  block,  palled  the 
loirer,  started  the  saw  "nigger"  to  turn  the 
log,  and  tbat  in  taming  the  log  struA  his 
band  and  wrist,  greatly  Injuring  him. 

To  enter  further  into  details,  the  testimony 
ahows  0ut  at  the  time  of  the  accident  tbe 
savyn  applied  tbe  steam,  and  with  the  lew 
nuired  the  ''idgger^  onto  this  loft.  irtilch  was 
cm  the  carrier,  to  turn  it  over,  Jiut  at  th« 
moment  ttiat  plaintUT  was  holding  onto  an 
appliance  on  the  carriage,  which  witnesses 
came  the  "dog,"  with  one  hand,  and  reaching 
after  tbe  bark  with  toe  other;  and  at  that 
moment  the  log  forced  by  the  nlggw  against 
the  carriage  blocks  caught  plalntUTs  band 
and  greatly  bruised  it  The  hand  was  caught 
between  Ols  log,  whi<ai  was  vlolentlr  turned 
by  tbe  nigger,  and  tbe  tipper  piece  of  the 
btock. 

With  r^erence  to  plaintiff's  signaling  tbe 
sawyer  all  witnesses  agree  that  when  plain- 
tiff went  to  the  middle  block  on  the  carriage 
be  hdd  up  his  hand,  but  there  is  difference 
in  statement  of  witnesses  about  waving  the 
band  and  signaling  the  sawyer  at  the  rear 
block,  when  plaintiff  undertook  to  dear  tbe 
block  Jnst  prior  to  tbe  accident  Plaintiff 
swears  that  he  did  give  tbe  usual  stgnaL 
SSSO^T 


One  of  defendant's  wltnesssa  ma  ander  the 

impression  that  he  did  not  wave  his  band 
to  the  sawyer;  another  swears  that  platatiff 
did  not  give  the  signal  when  it  is  desired 
that  the  carriage  remain  stllL 

Regwnllng  the  danger  of  tbe  employment 
urged  by  plaintiff  defendant's  log  scaler,  who 
hod  12  years*  eq^erience  as  a  workman  In 
sawmills,  as  a  witness  for  defendant  testified 
tbat  there  is  dangtt  Incident  to  the  work  on 
a  sawmill  log  carriage  and  tbat  be  advised 
the  foreman  of  the  mill  a  few  days  before 
the  accident  happened  not  to  omploy  him 
(platotlff)  on  tbe  log  deck,  for  he  feared  that 
he  would  eeA  hur^  because  pUihittS  was  slow 
and  awkward  In  bis  movemento  while  at 
work.  There  was  testimony  introduced  to 
prove  that  tbe  sawyer,  as  alleged,  used  in- 
toxicants ftettly;  but  tide  testimony  did  not 
prove  that  he  used  these  to  exosss  while  at 
work. 

One  of  tbe  witnesses  testUled  that  the 
sawyer  was  a  little  reckless.  Jerked  bis  car- 
riage around,  and  would  at  times  become 
angry.  Otbus  gave  him  a  character  for  pa- 
tlence  and  amiability. 

One  of  the  issues  urged  by  plaintiff  was 
tint  he  was  in  phtin  qpen  view  ot  the  sawyw, 
within  20  feet  of  him.  and  tbat  the  sawyer 
should  have  seu  blm  while  at  work.  De- 
fendant's contention,  as  r^tes  to  ti»  issue, 
Is  that  tiie  danger,  whateva  it  wa^  was  ap- 
parent; and  Oat  it  was  as  much  of  the  duty 
of  plaintiff  to  see  the  sawyer  as  it  was  ff» 
tbe  sawyer  to  see  tbe  plaintiff. 

The  testimony  shows  that  plaintiff's  hand, 
wrist,  and  forearm  were  severely  and  seri- 
ously injured,  and  that  he  was  permanently 
Injured,  and  suffered  excmtlating  pain. 

Opinion. 

We  haTO  no  dUncnlty  In  aniving  at  the 
conclusion  that  tbe  sawyer  was  hasty  and 
imprudent  In  turning  on  tiie  steam  and  put- 
ting the  *'niggn"  appUance  in  motion  at  the 
time  he  did.  We  infer  ftom  the  testimony 
tbat  the  sawyer,  above  all  othecs  in  the  op- 
eration of  saw  mills,  should  be  prudent  and 
alert  Instead,  at  tiie  moment  that  plain- 
tiff was  leantog  over,  made  necessary  by  tbe 
work  in  which  he  was  employed  (removing 
tbe  bark),  he  was  violently  struck.  The  neg- 
ligence charged  Is  fully  made  out  against  the 
sawyer,  and  on  this  point  we  will  add  that 
the  s»mnt  had  tbe  right  to  presume  that  the 
sawyer  would  give  all  proper  attentlcm  to  hit 
safety,  and  that  he  would  not  carelessly  oi 
needlessly  expose  him  to  risk  by  recklessly 
turning  the  log  at  the  particular  time  tbat 
he  was  at  work  as  before  menthmed.  But 
defendanfa  contention  is  that  it  la  the  plain- 
est possible  case  of  injiuy  (If  injury  was  com- 
mitted) by  a  fellow  serrant;  that  tbe  sawyer 
was  the  carrlageman^  fellow  servant  We 
have  not  found  it  possible  to  arrive  at  the 
same  conclusion.  The  'Mogger,'*  as  some- 
times called,  or  carrlageman,  is  in  a  position 
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aecondary  ts  flie  aa-vrar.  irbo  dlrecta  and 
condncta  tbe  machinery  and  anpUaneea  abont 
Ilia  aaw. 

Plaintiff  baa  judicially  admitted  tiiat  de- 
tendanra  mill  waa  in  lOiarge  of  a  foreman, 
under  whose  direction  he  waa  working  on 
the  day  he  waa  Injured. 

Defendant  eaya  that  hy  reaaon  (HC  the  fact 
that  the  foreman  waa  In  charge  flie  aawTer 
must  hare  been  tiie  USUm  aerrant  of  the 
"denser"  or  carrlageman.  Aa  we  take  1^  tbe 
foreman  had  charge  of  the  whole  mill,  while 
tbe  aawyer  bad  diarge  ot  Ua  own  depart- 
ment 

Plaintiff  Ohargea  In  tala  petition  that  both 
were  negligent— ttie  foreman  and  tbe  aawyer 
—and  detaila  with  omne  parttenlarl^  In  what 
leapeet  each  waa  n^Ugoit 

We  t^  It  that  tiie  concnrrent  netf  Igence 
of  ea^  la  anffldenllr  allied.  Now,  whether 
tiie  plaintiff  was  the  fellow  awvant  of  the 
aawyer  preeenta  a  qneatfon-  not  firee  from  dlf- 
flcnlty  under  tbe  pleadlnga  aa  made  up  and 
the  facta  of  the  canae. 

Thla  court  held  in  Dobaon  t.  Ballroad  Oo.. 
B2  La.  Ann.  1127,  27  South.  670,  that  a  de- 
fendant oonqiany  waa  liable  tor  damagea  to 
a  foreman  of  a  gang  of  laborera  wbo  waa  In- 
jured by  tile  negligence  ^  the  eondnctor  of 
the  tzatn.  We  think  the  defendant  compa- 
ny la  Uable  for  damage*  to  a  "dogger"  on 
the  carriage,  wbo  waa  Injured  by  the  negli- 
gence of  the  aawyer  of  the  mllL 

In  Mattlae  t.  Ice  Oompnny,  46  La.  Ann. 
168Sk  16  South.  400,  48  Am.  St.  Rep.  856.  the 
onployft  wu  a  aubordlnate  of  tbe  engineer. 
B»  had  tbe  autbral^  to  employ  and  dis- 
charge those  under  him.  The  court  held  that 
tiie  **coal  paaaer"  waa  not  tbe  fellow  aerr- 
ant  of  this  engineer.  We  hwe  hold  the  mere 
"dogger"  la  not  the  ftilow  aerrant  ot  the 
Bkllled  laborer,  tbe  aawyer. 

In  Towns  T.B.B.Ga.87  La.Ann.6S2,' S6 
Am.  Bep.  008— a  well-conaldeTed  case,  and 
which,  Ita  tiwrougb  reasoning,  recom- 
mendfl  ttself  to  tbe  court— It  wae  said,  after 
having  Ttferred  to  tbe  Rosa  Oaae,  112  U.  S. 
877,  5  Sup.  Ot.  184,  S8  U  Ed.  787: 

".^Jid  here  the  Supreme  Court  of  the  Unltr 
ed  States  has,  in  a  very  recent  decision,  pla- 
ced a  Tory  Important  limitation  upon  It  by 
boUUng  that  tbe  conductor  of  a  train,  wbo 
has  the  right  to  command  and  control  tbe 
train  and  the  employte;  does  not  bear  tbe 
relation  of  fellow  servant  to  the  latter,  and 
that  the  company  is  responsible  to  them  for 
Injuries  resulting  from  his  neglect  of  duty." 

Tills  court  added: 

*^o  doubt  this  principle  might  receive  ex- 
tension to  other  relations  between  officers 
having  the  right  to  command  and  subordi- 
nates subject  to  such  command." 
In  another  case  this  court  said: 
•The  defmse  that  no  recovery  can  be  had 
because  evoi  admitting  that  tbe  fault  lies 
wttb  the  conductor,  bis  act  was  that  of  a 
fellow  servant,  is  no  longer  tenable.  The 
case  ot  Chicago,  Milwaukee  ft  St  Paul  R. 


B.  Go.  T.  Roes,  113  U.  &  877,  S  Sup.  Ct  184, 
28  L.  Bd.  787,  lias  made  an  Inroad  on  Jurla- 
prudence  In  the  right  dlrectton.**  Tan  Am- 
burg  T.  R.  B.  Ckk,  87  La.  Ann.  04,  86  Am. 
Bep.  617. 

Tbe  language  of  tbe  dedalon  flmn  wblch 
we  have  Just  quoted  we  think  would  go  to 
tbe  extent  of  soatalnlns  tbe  view  that  tiie 
master  Is  liable  when  the  woA  In  wUcb  be 
is  onployed  requtrea  that  one  of  tte  em- 
ployee ahall  have  tbe  direction  and  CMitnil 
of  the  servant  placed  nndw  him,  altboagh 
be  may  not  have  the  Independ^it  power  (In- 
dependent of  tiie  mastei'o  antborUy)  to  «b- 
ploy  and  discharge. 

Here  plaintiff  waa  performing  a  doty  un- 
der the  direction  of  the  sawyer.  Tbe  GIvH 
Code  provides: 

**Masters  and  eoxsioftn  an  answetable 
for  the  damages  occasioned  by  their  servants 
In  tbe  exercise  of  functitma  in  wblch  they 
are  employed.".  CUv.  Code,  art  2820~that 
limiting  very  much  the  scope  given  to  tbe 
fellow^ervant  doctrine  by  a  number  of 
courts  In  other  JnrladlctlonB;  not  In  all,  bow- 
ev0,  it  must  be  said. 

In  nnudttg  Ita  mill  defendant  intrasted  tiie 
duty  ot  woAIng  tbe  saw,  running  tbe  lof 
cazTler,  and  of  applying  the  ateam  to  tbe 
ap^lance  and  turning  logs  to  the  sawynr, 
N^Ilgenoe  of  the  sawyer.  Its  servant  In 
Obarse  of  a  q»eclal  du^,  became  the  n^ll- 
gence  of  defendant 

Ordinarily,  It  is  tru^  under  tbe  fellow- 
aervant  mle^  It  has  been  held  that  a  master 
wbo  uses  due  diligence  in  selecting  compe- 
tent men  tor  his  work,  and  famishes  them 
with'  proper  macbtoery  to  poform  the  wor^ 
is  not  answerable  where  there  is  no  express 
statute  rendering  him  liable  for  the  damage 
caused  by  another  person  In  hto  employ  and 
in  the  same  services 

But  at  thla  point  we  bad  oeeaalon  to  con- 
sult article  2320  of  our  Civil  Code  (1884  of 
tiie  French  Code).  In  our  research  in  re- 
gard to  the  scope  of  tbe  artlde  we  found 
that  In  one  of  tbe  provinces  of  this  contineat 
In  interpreting  similar  articles,  it  was  held 
tiiat  tbe  ftilow-servant  rule  Is  rejected  by 
the  French  law.  viH/eti  governs  the  decision 
of  such  qnestlmis  in  the  provinee  of  Quebec; 
and  it  la  settled  that  tbe  rule  of  exempting 
maatw  from  liability  to  his  servant  for  the 
n««ligCTce  of  a  fellow  servant  la  not  In  force 
to  tbe  province  ot  Quebec. 

Note  verbo  "Fellow  Servant**  Am.  ft  Bog. 
Qdc  of  lAW  (2d  Ed.)  vol.  12,  p.  901. 

We  understand  that  In  tbe  province  of 
Quebec,  article  1384  of  tbe  French  law  (2320 
of  onrs)  la  the  rule,  and  that  to  construing 
tbe  mle  the  court  to  qnestton  under  the  dvU 
law  (dlffer«it  from  the  dedalouB  ot  conrts  to 
other  provlncee  of  Canada,  under  tbe  com- 
mon law,  by  which  they  are  governed)  held 
that  tbe  fellow-servant  idea  Is  not  sanctioned. 

We  read  French  commentators'  comments 
regarding  the  article  of  tbe  French  Code  be- 
fore cited,  and  tbe  syllabi  oC  dedstons 
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Fnaier-Heiman  mider  that  article,  and  did 
not  fluid  that  It  Is  otherwise  In  Frani». 

We  -will  not  go  to  the  extent  of  holdli« 
that  the  feUow<e«Taat  mle  has  no  applica- 
tion wbataoever  In  Louisiana.  We  raily  state 
the  tacts  as  toond  elsewhere.  We  -wlU, 
however,  hold  that  nnder  the  article  of  the 
CItU  Code,  snpra,  an  extreme  position  In  re* 
gard  to  the  fellow-serrant  rule  cannot  well 
be  snstalneO.  We  think  that  the  master  can 
be  held  liable  "even  when  the  immediate 
n^Usence  Is  that  of  a  person  nlw  In  sone 
sense  Is  the  co-serrant  of  the  pwson  Injur-  • 
ed.**  Am.  A  Bng.  Sncy.  of  Law  Qd  Bd.)  vol. 
IS;  p.  800.  That  was  the  view  eqiressed  in 
the  Stucke  Oasc^  60  La.  Ann.  172,  188,  28 
Sooth.  843. 

Here  plaintiff,  as  shown  Iqr  the  teetimony, 
was  not  snffldenti^  Bctive  to  perform  the 
work  to  which  be  had  been  assigned.  There 
was  testimony  also  regarding  the  nnfttness 
ot  the  sawyer.  We  presume  that  the  district 
judge  who  heard  these  wlthessest  Inferred 
that  the  negligence  of  the  -sawyer  had  be» 
snch  as  to  justify  the  conclndon  that  he 
was  not  as  competent  as  witnesses  for  de- 
fendant seemed  to  thtaik  he  was. 

Def^idant  denies  ftnlt  for  assigning  plaln> 
tiff  to  a  dangerous  empl<9ment  without 
warning  him  of  the  attendant  danger,  and 
points  to  the  fact  sustained  by  the  testimony 
that  plalntlfC  had  heen  engaged  In  tbe  same 
work  several  times  before  the  day  of  the  ao- 
^ent;  that  he  never  at  any  thnti  objected  to 
tbe  work;  and  that  tiw  diuigers  Uuddent  to 
the  employment  were  opea  and  ai^arent  to 
any  person  therein  engaged;  and  urged  fur- 
ther that  there  were  no  dangers  from  such 
employment  at  this  particular  mill  which 
were  not  Incident  to  like  onployment  In  ev- 
ery sawmill.  With  reference  to  these  differ^ 
ent  grounds  urged  by  def  raidan^  we  can  only 
say  that  It  seems  to  us  that  tbe  danger  was 
not  open  and  apparent,  for  the  acddent  was 
due  to  the  unexpected  negligence  of  the  saw- 
yer. This  danger  was  therefore  special  and 
local  to  one  mill,  and  to  one  person  In  charge 
of  a  particular  wot^  who  used  the  lever  too 
freely. 

As  relates  to  the  asserted  drinking  habit 
of  tbe  sawyer,  tbe  testimony  (s  conflicting 
regarding  the  measure  of  the  Indulgence.  He 
vraa  not  a  professional  consumer  of  strong 
drink.  If  all  the  other  grounds  were  as 
-weak,  we  would  not  feel  justified  In  arriving 
at  tbe  conclusion  that  the  judgment  should 
be  affirmed.  We  have  found  no  ground  to  In^ 
crease  the  amount  allowed  by  the  district 
court. 

The  law  and  the  evidence  being  with  plain- 
tlfl.  the  judgmrait  Is  affirmed. 

On  Behearlng. 

gtcn.  18, 1901.) 

NICHOLLS,  0.  J.  We  see  no  reason  to 
change  our  opinion  that  the  Injury  was  due 
to  tbe  negltgenee  of  tbe  sawya.  He  was 


near»  and  directly  flidnft  ttie  plaintiff  when 
he  went  to  detach  the  bark  luxm  the  logs 
upon  the  carriage,  and  It  was  his  duty  to 
have  made  cataln  that  he  had  withdrawn 
from  and  got  beyond  the  dang«  ppSnt  before 
he  himself  started  the  saw  "nigger"  to  turn 
the  tog.  There  Is  a  conflict  of  testimony  as 
to  whether  or  not  tbe  plalntltf  was  still  hold- 
ing .up  his  hand  to  serve  as  a  signal  to  the 
sawyer  not  to  "move  tbe  'nigger/  "  but  tbe 
dlBtrlct  judge  decided  that  fact  in  favor  of 
plalntifTs  contention,  and  we  cannot  say  be 
srred. 

Counsel  of  the  defendant  say  that  In  tbe 
opinion  heretofore  rendered  we  quoted  and 
laid  some  stress  upon  the  clause  of  article 
2320  declaring  that  "masten  and  emplt^ees 
are  answerable  for  tbe  damage  oocatfoned  by 
their  servante  and  overseers  in  the  axMclse 
of  the  functions  In  which  Oiey  are  empli^M," 
but  tiiat  we  failed  to  rtfer  to  the  concluding 
chtuse  of  the  same  article  to  the  effect  that 
*1n  the  above  cases  re«g>ftnribUlty  only  at- 
toches  when  tiie  masten  or  emiiloyees  might 
have  prevented  the  act  which  caused  tbe 
damage  but  have  not  done  so";  that  that  Is 
a  voy  InqDortant  Ihnltatton  on  the  masters' 
liability,  not  recognised  the  common  law. 
They  call  particular  attention  to  the  fact  that 
It  was  not  rec(«nized  in  the  SVench  law,  and 
contend  that  article  1381  of  tbe  French  Code 
confines  Hiat  Umitatt<m  -to  parents,  teachers, 
and  artisani;  and  not  extending  It  to  masters 
and  employte;  and  it  thus  ai^ears  that  tiie 
law  of  Louisiana  Imposes  greatw  restrictions 
on  tile  liabilitT  of  masters  than  .^ther  tbe 
English  or  French  law. 

Tbat;  whUe  this  limitation  bad  been  held 
to  be  iwactlcally  ineffective  In  cases  of  la^xaj 
■to  third  persfHis  by  the  fault  of  cnporate 
servants,  it  oertalnly  should  be  applied  in  tbe 
case  of  fellow  servants,  because  tbe  very  rea- 
son of  the  fellow-servant  rule  was  tbe  Im- 
possibility of  the  master's  preventing  negU- 
goice  in  bis  servants,  as  illustrated  by  the 
decision  in  tbe  Bangh  Case,  149  TS.  S.  410,  13 
Sup.  Ct  914,  87  L,  Sd.  772. 

We  did  not  allude  to  the  clause  of  the  ar^ 
tide  which  counsel  refer  to  for  tbe  reason 
tbat  under  the  Jurisprudence  of  the  state  fixed 
by  a  numbtt  of  decisions,  Uta  last  of  whldi 
was  rmdered  as  Iste  as  1887  In  Nelson  v. 
Orescent  OUy  BaUroad  Oo.,  49  La.  Ann.  491, 
21  South.  685,  tbat  clause  had  no  Influence 
npcu  tbe  rights  and  obligations  of  the  parties. 

When  corporations  undertake  to  engage  to 
dangerous  occupations  they  assume  certato 
primary  obligations  to  secure  the  safety  not 
only  of  "strangers,**  but  of  partiei  with  whom 
they  bold  (jontract  relatfons.  From  the  clr* 
cumstance  that  they  are  Intellectual  beings, 
and  cannot  personally  transact  the  business 
they  fiave  the  legal  right  to  do.  It  becomes 
necessary  that  they  should  Intrust  to  others 
the  direction  and  care  of  their  affairs^  whose 
acts  of  administration  In  their  reapeetive 
spheres  are  supposed  to  be  the  acts  of  the  cor- 
poratton,  and  Idnd  th^n. 
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Thtt  ntnaber  of  these  perUn  anS  the  par- 
Ucnlar  dntlei  to  be  asBlgned  to  each  var^  ao- 
cordhig  to  drcumitBiices,  but  the  fact  which 
controls  tiie  situation  In  eacb  ease  Is  that  the 
persons  who  are  to  be  so  Intmsted  must,  as 
to  nomber  and  asslynmait  to  duty,  oorae  ap 
to  the  legal  standard  and  tMt  as  to  vbat  Is 
required  fer  the  purposes  of  safety.  Bach 
different  specially  dangerous  appliance  requir- 
ing peculiar  skill  and  knowledge  fOr  Its  safe 
Operation  should  be  placed  tta  Its  direction 
and  care  In  charge  of  a  parttcnlar  p«Bon, 
whose  acts  quoad  the  operation  of  that  appll- 
ance  are  supposed  to  be  the  act  of  the  corpo- 
ratlcm,  and  bind  tt 

A  corporation  engaged  In  the  operation  of 
a  sawmill  Is  conducting  a  hssardons  business. 
There  are  about  the  mill  separate  parts  spe- 
cially dangerous  fn  their  <veratlon,  which  one 
■In^e  man  Intrusted  with  general  snp^rlslon 
at  the  whole  cannot  possibly  properiy  direct 
and  control  personally.  The  same  reason 
which  made  It  incumbent  and  necessary  for 
the  corporation  to  employ  a  man  and  place 
him  to  geaeaal  charge  would  make  tt  IncDm- 
bent  upon  and  necessary  for  the  corporation 
to  emi^oy  others  to  toke  charge  of  these  spe* 
dally  dangerous  qipllances^  who,  like  bim, 
would  rqiresent  the  corporation  in  respect  to 
the  admlnlstratloa  of  the  things  intrusted  to 
than.  The  sawyer  to  charge  in  a  mill  occu- 
pAes  the  most  responsible  posltloo  In  the  es- 
tabUshmmt.  He  Is  one  whose  administration 
Is  ftaught  wifli  constant  danger  to  the  sub- 
ordlnato  workers  around  the  carriage^  He 
and  those  subordinates  are  not  placed  on  a 
plane  of  equality  and  reciprocity  in  respect 
to  risks  and  dangtt*  resulting  from  tiielr  acts 
to  the  poformance  of  their  work.  Thoe  Is 
no  one  In  the  building  whose  acts  Should  more 
directly  be  hrid  to  be  acts  of  the  oorporatlon, 
and  no  one  tor  whose  acts  the  corporation 
should  be  held  more  strictly  responsible. 

The  platotifl  to  this  case  is  shown  to  have 
been  to  the  knowledge  ct  the  foreman  oC  the 
mill  an  toexperioced  slow  and  dnmsy  man. 
The  foreman  had  been  warned  by  reason  of 
tbi^  fact  not  to  onploy  him  at  the  **U^  deck," 
a  place  requiring  much  less  experience  from 
lalxners  engaged  about  It  Ihan  was  required 
from  those  at  the  saw  carriage. 

We  do  not  say  that  It  was  a  *^ulf  *  per 
Be  to  have  sent  him  to  wwk  at  the  latter 
place.  It  Is  unavoidable  that  the  men  of  that 
kind  should  sometimes'  be  employed  In  dan- 
gerous places,  for  experienced  workmen  are 
necessarily  workmen  who  have  passed  for- 
ward to  safety  from  a  condition  at  one  time 
of  toexp^ence.  It  Is,  however,  the  duty  of 
a  corporation,  when  tt  does  empkiy  toexp^ 
rienced  men  and  place  them  In  dangerous  pla- 
ces directly  under  others  having  control  and 
direction  of  dangerous  appliances,  to  give  the 
latt«  notiee  of  the  fact  of  such  Inexperience, 
and  to  caution  them  as  to  the  necessity  of 
exercising  q)eclal  caution  towards  insuring 
thdr  safety.  Tfacfe  Is  no  evidence  of  the  saw- 
jer  having  to  this  ease  received  such  notice 


and  warning  flram  the  fraeman  to  chargOb  and, 
if  such  notice  and  warning  were  in  fact  given, 
they  w«e  disregarded. 

We  find  no  good  ground  for  altering  the 
Judgment  heretofwe  rend«ed  to  this  case, 
and  It  must  be,  and  la  hadiy,  decreed  to  re- 
mato  to-full  torn. 


(Ul  La.  EW 

Ko.  14,982. 
OITT  OP  NEW  ORLBAirS  T.  OOTONIO.' 

(Supreme  Court  of  LoolBiana.   Dec  14,  190a) 

BUINBNT     DOMAIN  —  EXPROPRIATION  PRO- 
CEEDINQS-eUPRBUB  COURT-JURISDICTION. 

1.  The  Supreme  Court  cannot  accept  as  evi- 
denee  that  "a  matter  in  dispute"  in  the  district 
court  In  an  expropriation  Buit  was  as  to  amount 
such  as  to  confer  appellate  jurisdiction  upon  it 
the  simple  fact  itself  that  defendant  woold 
have  appealed  to  it,  when  the  plaintiff  in  Read- 
ings did  not  declare  what  compensation  tt  was 
willinor  to  give,  nor  defendant  assert  to  her 
plendiuzB  what  amount  she  was  eotitied  to  re- 
ceive. To  have  appellate  jarisdiction,  it  must 
appear  that  in  the  contestation  below  between 
the  parties  the  defendant  claimed  more  than 

S 2,000.   When  both  parties  left  the  case  to  be 
odded  upon  the  evidence,  and  there  is  nothing 
la  It  which  would  Jastify  any  expectation  that 
the  Judgment  could  be  reviewed  by  the  SopseiBe 
Court,  the  appeal  must  be  dismissed- 
(SyllaboB  by  the  Coort.) 

Appeal  from  ClvU  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  the  city  of  Mew  Orleans  "sgelnft 
Widow  Angelo  Cotonlo.  Judgment  for  plaia- 
dfl,  and  defendant  appeals.  Dismissed. 

Theodore  Cotonlo,  for  appellant.  Henry 
Garland  Dupr4^  Asst  City  Atty.,  tat  arosl- 
lee. 

NICHOLLS,  O.  J.  This  action  Is  one  for 
the  expropriation  of  certain  property  to  the 
dty  of  New  Orleans  belongtog  to  the  de- 
fendant 

The  property  sought  to  be  expropriated 
was  described  to  platotlff 's  petition,  and  it 
was  averred  that  every  effort  had  been 
nude  to  acquire  the  same  by  purchase,  bat 
that  the  owner  held  It  at  ezwbltant  pri- 
ces, and  no  amicable  purchase  was  possi- 
ble between  the  parties;  that  the  matt« 
to  controversy'  was  wltbto  the  ]urIsdlcti<Ki 
of  the  dvll  district  court  No  allegation 
was  made  as  to  what  the  price  was  at 
which  the  defendant  held  the  property,  nor 
as  to  what  amount  it  was  itself  willing  to 
pay  for  the  same.  The  prayer  of  the  petl* 
Uon  was  that  the  property  described  be  ad- 
^dged  to  the  plaintiff  upon  payment  to  the 
owner  of  all  such  damages  as  she  might  sus- 
totn  to  consequence  of  the  expropriation; 
that  the  court  issue  order  tar  listing,  draw- 
Ing,  and  summoning  a  Jury  of  freehold«a 
to  assess  such  damages  as  the  owner  might 
suffer,  and  Ox  the  value  of  the  pn^terty 
sought  to  be  expropriated  according  to  law 

Defendant  excepted  to  the  proceedings  on 

•JUfasM-lnc  as^ed  Jaawtry  1^  mi, 
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ttw  gronBd  tittt  pUliitura  petition  foiled  to 
■liege  any  amoont  within  tbe  jmrladlctlon  of 
tbe  coart,  or  what  It  was  willing  to  pay. 

The  court  oremiled  the  exception.  A  Jury 
was  Impaneled  and  sworn,  and  tbe  case  went 
to  trial  wlthoilt  any  further  pleading  by  de- 
fendant Defendant  appeared  through  coun- 
sel at  the  trial,  and  took  part  thereto. 

After  hearing  evidence,  the  Jury  returned 
a  verdict  for  the  plaintiff,  fixing  the  value  of 
the  property  at  |1,233.83H.  and  Judgmmt 
was  rendered  accordingly;  the  court  retualug 
a  new  trial  which  defendant  applied  for. 

The  grounds  assigned  for  a  new  trial  were: 
a>  That  Act  No.  79.  p.  106,  of  1902.  under 
which  the  proceedings  were  Instituted,  was 
unconstitutional,  in  this:  that  It  contained 
more  than  one  object,  and  therefore  violated 
article  29  of  the  GonstltuUon. 

(2)  That,  If  said  act  was  constitutional,  the 
verdict  of  the  Jury  was  Illegal  for  want  of 
proper  parties  before  the  court.  That  the 
property  sought  to  be  expropriated  was  mort- 
gaged to  the  Teutonla  Loan  &  Building  Com- 
pany of  New  Orleans.  La.,  and  said  mort- 
gagee should  have  been  made  party  defend- 
ant, because  quoad  said  mortgagee  the  ver^ 
diet  of  the  Jury  amounted  to  the  taking  of 
property  without  due  process  of  law. 

(3)  That  tbe  amount  allowed  by  the  Jury 
WAS  too  Inadequate,  and  contrary  to  the 
law  and  the  evidence.  That  under  no  dr- 
cutFStances  could  the  Jury  have  allowed  a 
less  amount  than  was  paid  Mr.  Montlualn 
for  the  property  adjolnlntc  that  of  defendant 
as  the  evidence  showed  that  her  property 
waa  In  better  condition  than  that  of  Mr. 
Moutluzln.  (4)  Ttiat  defendant  was  preju- 
diced by  the  failare  of  plaintiff  to  allege  what 
It  was  wlUing  to  pay  for  defendant's  prop- 
arty. 

Upon  Oie  overruling  of  the  application  for 
a  new  trial  defendant  appealed  to  this  court. 
While  defendant;  objects  to  the  fact  that 
the  plaintiff  failed  to  declare  what  amount 
tt  was  willing  to  pay  the  defendant  for  the 
expropriation  of  the  property,  she  nowhere 
flxee  hersei:  (not  even  In  this  court)  any  par- 
ticular amount  as  being  tbe  amount  of  the 
matter  In  dispute.  The  nearest  approach  to 
her  doing  so  la  the  objection  urged  by  her 
in  the  motion  for  a  new  trial  that  "under  no 
circumstances  could  the  Jury  have  allowed 
a  less  amount  than  was  paid  to  Mr.  Mont- 
iDKln  for  the  property  adjoining  her  own, 
which  amount  was  seventeen  hundred  dol- 
lars," and  tbe  inference  to  be  drawn  from 
the  foot  Itself  of  her  appealing  to  the  Su- 
preme Ciourt  that  she  claimed  to  be  entitled 
to  a  Judgment  for  over  f 2,000. 

She  left  the  amount  of  the  Judgment  to  be 
rendered  to  be  determined  by  the  Jury  from 
tiie  consideration  of  ttie  evidence  Introduced 
VD  the  trial  below. 

We  cannot  accept  as  evidence  that  the 
matter  In  dispute  below  in  an  expropriation 
suit  was  as  to  amount  anch  as  to  bring  the 
within  our  appellate  jurisdiction  the 


simple  foct  that  tbe  party  oonodving  him- 
self prejudiced  by  the  Judgment  below  should 
have  appealed  to  the  Siq>reme  C!ourt  To  do 
this  would  be  to  leave  to  him  the  selectloo  of 
the  appellate  court 

In  order  that  this  court  should  have  ap- 
pellate Jurisdiction  as  to  amount,  it  must 
appear  that  in  the  contestation  in  the  lower 
court  between  the  parties  the  defendant  was 
claimed  to  be  entitled  to  a  Judgment  for 
more  than  |2;000. 

There  was  no  such  contestetlm  below  in 
this  case,  and  there  Is  really  none  such  even 
here.  Defendant's  own  counsel  In  his  toh 
tlmony  did  not  pretend  that  she  was  entitled 
to  recover  more  for  the  property  than  she 
paid  for  it— 12,000.  We  may  say  that  there 
Is  nothing  In  the  evidence  which  would  Jus- 
tify any  expectation  on  the  part  of  appellant 
that  tbe  Judgment  below  could  be  reviewed 
here.  We  have  no  Jurisdiction  In  tbla 
and  the  appeal  is  hereby  dismissed. 


(lU  XiS.  HO 

No.  U,924. 
THOMPSON  V.  TANOB.* 
(SoprcaoM  Court  (tf  Loolsfana.  Nov.  80^  1908.) 

THINO  .ADJCDOKD— PLBADINQ. 

1.  Where  the  "thing  adjudged"  Is  relied  on  it 
must  be  specially  pleaded^  and,  in  ths  absence 
of  such  plea,  cannot  be  ptonid  over  an  ohjectloo 
properly  made. 

2.  A.  and  B.  have  litigated  to  judgment  th* 
question  as  to  which  of  them  shall  be  paid  I^^ 

E reference  from  a  fund  In  the  hands  of  the  slier- 
I,  and  the  case  b  pending  on  appeal  In  this 
court 

In  that  sitnation  0.  Sles  an  oppositlCHi,  In  the 
district  court,  propounding  an  original  claim  (as 
upon  notes  securea  by  mortgage  upon  the  prop- 
erty from  tbe  sale  of  which  the  fund  was  de- 
rived), and  praying  that.  In  case  tiie  mortgage 
of  B.  be  decrcNcd  Invalid,  he  be  awarded  the 
whole  fond,  or,  in  any  event  that  be  be  paid 
next  after  a.  Before  A.  or  B.  appear  to  ex- 
cept or  answer,  there  is  Judgment  by  UUs  court 
decreeing  that  A.  is  entitled  to  be  paid  by  pref- 
erence ovw  B.,  and  thereafter,  upon  the  trial 
of  G.'s  opposition,  he  offers  a  record  and  decree 
in  a  suit  between  him  and  A.  to  whicli  B.  waa 
not  a  party,  and  in  which  it  had  previou^ 
been  decided  that  be  was  entitled  to  a  prefer- 
ence over  A.  quoad  the  property  In  question, 
and  to  this  offer  A,  and  B.  objected,  tbe  former 
on  the  ground  that  the  matter  offered  was  not 

{)ertinent  to  the  issues  presented  by  the  plead- 
ng,  the  latter  on  the  around  that  It  was  res 
inter  alios  acU.  After  bearing,  the  demand  of 
G.  was  rejected  by  the  district  court  and  upon 
bis  appeal  to  this  court  he  admita  that  his  claim 
is  inferior  In  rank  to  the  claim  of  B.,  but  in- 
slsto  that  it  shall  be  decreed  to  be  supuior  in 
rank  to  the  claim  of  A. 

Held:  That  the  record  offered  by  A.  waa  ob- 
ooxioufl  to  the  objections  made  by  tiie  other  iltl- 
gantB.  and  should  have  been  excluded;  aod,  in 
view  of  tbat  fact  of  the  admission  made  by  0., 
end  of  the  judgment  In  the  suit  between  A.  ana 
B.,  that  said  judsment  and  admiesion  must  be 
accepted  as  the  law  of  the  case  as  hers  pre- 
sec  ted. 
(Syllabus  by  ths  Court) 


•BslMtflos  draled  January  USk 
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Appeal  from  Second  Judicial  District 
Court,  ParfBh  of  Boaster;  John  Tbomas  Wat- 
kiufl.  Judge. 

Action  by  Norman  F.  Thompson  against 
S.  W.  Yance  and  otiiers,  third  opponents. 
Judgment  for  plaintiff,  and  the  third  oppo- 
nents appeal.  Affirmed. 

Alexander  &  Wilkinson  and  Bntherlln  & 
Barret;  for  appellants  helra  of  S.  Levy,  Jr.' 
Farrar,  Jonas  &.  Kruttsclmttt,  William  Hen- 
ry Wise,  and  Edward  Bererly  H6mdon,  for 
appellee  Thompeoo.  Cbarlea  Latham  Gaines 
and  Thomas  Fletcher  Bellt  lor  appellees  Ifn. 
Bcovell  and  others. 

Statonent  of  the  Oum. 

BfONROB.  J.  Norman  F.  Thompson,  the 
plaintiff  herein,  was  proceeding,  via  ezecu- 
tfra,  to  aell  certain  property  In  the  parishes 
of  Bossier  and  Caddo  In  satlsfactton  of  a 
claim  secured  by  what  he  asserted  to  be  a 
first  mortgage.  Mesdames  Scovelt  and 
Gaines  Intervened,  aettinff  up  a  claim  against 
the  property  (the  nature  of  which  may  be 
ascertained  by  reference  to  the  opinions  and 
decrees  of  this  court  in  the  cases  of  Scovell 
et  al.  T.  HeU^  of  Levy.  106  La.  118,  80  South. 
822,  and  Thompson  t.  Vance  et  al.,  110  La. 
112.  34  South.  112),  and  praying  that  the 
same  be  paid  from  the  proceeds  of  the  prop- 
erty by  preference  over  that  of  Thompson. 

Whilst  the  litigation  was  pending,  the  prop- 
erty was  sold,  and,  Including  certain  rentals 
which  had  been  collected,  there  came  Into 
the  hands  of  the  sheriff  a  fund  of  between 
$14,000  and  916,000;  and  thereafter  the  dis- 
trict court  decided  tbat  Thompson's  claim 
should  be  paid  by  preference  over  tbat  of 
the  Intenreners,  who  thereupon  appealed, 
and  lodged  their  appeal  in  this  court  in 
March,  1902.  Pending  the  appeal  so  taken, 
to  wit;  in  January,  1903,  the  heirs  of  Levy 
filed  an  opposition  in  the  district  court,  in 
which  they  set  up  a  claim  for  |0,000,  with 
interest,  which  they  allege  was  secured  by 
mortgage  and  vendor's  Hen  on  the  property 
in  question;  and  they  further  allege  that 
Mesdames  Scovell  and  Gaines  are  asserting 
that  the  Thompson  mortgage  Is  of  no  effect 
as  against  said  property,  and.  If  that  be  so, 
that  they  (opponents)  should  be  paid  the  en- 
tire proceeds  thereof,  but  that  In  any  event 
they  should  be  paid  whatever  amount  may 
be  left  after  payment  of  the  Thompson  claim; 
and  they  pray  that  plaintiff,  defendant,  and 
interveners  be  dted,  and  that  there  be  Judg- 
ment awarding  them  (opponents)  either  the 
entire  proceeds  of  the  property,  or  else  the 
surplus  which  may  be  left  after  payment  of 
the  Thompson  claim. 

Whilst  the  matter  was  In  that  condition,  to 
wit.  In  March,  Judge  Moore  of  the 

Court  of  Appeal,  who  had  been  called  to  the 
aid  of  this  court,  handed  down  an  opinion 
and  decree  (from  which  Mr.  Justice  Breaux 
and  the  present  writer  dissented)  reversing 
the  Judgment  o{  the  dlstrlc^t  court  In  the  case 


then  pending  on  appeal,  «nd  decreeing  tbat 
Mesdames  Scovell  and  Gaines  are  entitled 
to  be  paid  the  amount  of  their  claim  by  pref- 
erence over  the  claim  of  Thompson.  And 
thereafter,  to  the  opposition  of  the  heirs  of 
Levy,  pending  in  the  district  court,  Thomp- 
son filed  a  plea  of  estoppel  as  against  the 
claim  for  preference,  alleging  that  the  op- 
ponents had  recognized  the  precedence  in 
rank  of  his  mortgage;  and  Mesdames  Scov- 
ell and  Gaines  answered  thereto  that  they 
had  never  denied  the  validity  of  Thompson's 
mortgage,  but  had  merely  demanded  a  pref- 
erence for  their  own  claim,  admitting  that 
the  opponents  have  a  mortgage  next  In  rank 
to  Thompson's,  and  allei^ng  tbat  they  have 
no  objection  to  its  being  satisfied  In  that  or- 
der, in  accordance  with  the  Judgment  of  this 
court,  i.  e.,  the  Judgment  above  mentioned 
(reported  In  110  La.  112,  34  South.  112), 
whereby  the  Thompson  mortgage  Is  subordi- 
nated to  their  claim.  Upon  the  trial  of  the 
Issues  thus  made  up,  the  heirs  of  Levy  of- 
fered In  evidence  the  record,  including  all 
documents  and  the  decrees  of  the  district 
and  supreme  courts.  In  the  suit  of  Mrs.  Mary 
Lee  Scovell  et  al.  v.  Heirs  of  Levy  (report- 
ed In  lOG  La.  118,  80  South.  322).  which  offer 
was  objected  to  by  Thompson  on  the  ground 
that  the  matter  offered  was  res  Inter  alios 
acta  as  to  bim,  and  by  Mesdames  Scovell  and 
Gaines  on  the  ground  that  such  matter  was 
irrelevant  to  the  Issue  presented  by  the 
pleadings;  and,  the  objections  having  been 
overruled,  bills  of  exception  were  reserved. 
There  was  also  offered  the  record  In  the  pres- 
ent suit,  that  Is  to  say,  the  proceedings  prior 
to  the  Intervention  of  the  heirs  of  Levy,  to- 
gether with  the  decree  as  above  referred  to, 
and,  after  hearing,  the  Judge  a  quo  rendered 
the  following  Judgment,  to  vrit: 

"It  Is  hereby  ordered  that  the  rank  of 
claims  be  thus  established:  The  cost  of  seis- 
ing and  selling  the  property,  that  la, 
of  the  land,  be  first  paid;  second,  the  taxes 
thereon  to  be  paid;  third,  the  one-fourth  of 
the  amount  remaining  to  be  paid  to  Mrs. 
Mary  Lee  Scovell  and  Mrs.  Vlnnle  Zietfer 
Gaines  (H  each);  fourth.  Norman  F.  Thomp- 
son to  be  paid;  next,  tlie  amount  shown  by 
the  writ  Issued  under  the  amended  petitiMi 
and  order  of  sehnire  and  sale  agalnat  S.  W. 
Vance;  fifth,  the  debt  as  shown  by  the  two 
notes  and  mortgage  ct  S.  Levy,  Jr.,  to  be 
paid  after  the  debt  of  Mormon  F.  Tbompwn 
Is  paid." 

From  the  Judgment  so  rendered,  the  bein 
of  Levy  are  prosecuting  the  present  app^ 
In  this  court  the  follovrtng  agreement,  duly 
signed  by  the  attorneys  for  the  iwpeUantB, 
has  been  placed  of  record: 

"The  heirs  of  S.  Levy,  Jr.,  third  opponents 
herein,  do  not  contest  the  right  of  Nonnau  F. 
Thompson  to  be  paid  by  preference  over  all 
persons  whomsoever  out  of  the  proceeds  of 
the  property  now  In  the  hands  of  the  sheriff 
of  Bossier  parish  under  writ  of  setanre  and 
Bale  In  this  sul^  but  do  claim  to  be  paid, 
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Jn  exdngniahment  pro  t&nto  of  their  mort< 
gage  debt  set  up  In  their  petition  ot  inter- 
Tentlon  and  third  opposition  in  this  case,  the 
amount  heretofore  adjudged  to  Mrs.  Mary 
Lee  Ziegler,  wife  of  Custla  Scovell,  and  Mrs. 
IViniiie  Ziegler,  wife  of  Charles  Gaines,  to 
wit,  one-fourth  of  the  entire  fond  now  in 
the  hands  of  the  sheriff  of  the  pariah  of  Bos- 
sier, and  arising  from  the  seizure  and  sale 
of  the  propertr  foreclosed  in  this  suit;  after 
deducting  therefrom  all  taxes  due  on  the 
inopert7,  costs  of  court,  and  other  expenses 
necessary  to  the  seizure  and  sale  of  the 
prc^wrty.  The  rights  of  plaintiff  and  appe^ 
lee  herein  to  claim,  by  rule  or  other  appro< 
priate  proceeding,  the  payment  from  said 
fnnd  by  preference^  by  reason  of  the  state 
and  parish  taxes  alleged  to  have  been  paid 
by  him,  being  reserved." 

To  the  filing  of  this  Instrument  Mesdamea 
Bcovell  and  Qalnee,  through  their  counsel, 
objected.  In  so  far  as  It  might  be  supposed 
to  affect  their  Interests,  on  the  ground,  as 
stated  by  them,  tliat:  "We  contend  that.  In 
the  petition  of  third  opponents,  heirs  of 
liCTy,  It  is  not  asked  that  they  be  paid  the 
(met-fonrth  of  the  proceeds  of  sale  which  tiie 
court  decreed  slionld  be  paid  to  third  oppo- 
nents, Mra.  ScoTall  and  Mrs.  Gaines,  where- 
M  In  said  aipeement  tt  is  stated  the  contrary 
Is  trae." 

And  the  agreement  iras  pegrmltted  to  be 
llled  sobject  to  the  objection. 

Opinion. . 

TbiB  sole  Issues  t^dered  by  the  opposition 
filed  by  the  heirs  of  Levy  were,  and  are, 
whether  their  claim  shall  be  paid  from  the 
fund  In  the  hands  of  the  sheriff  by  prefer- 
ence orer  the  claim  of  the  seizing  creditor, 
or,  if  not,  whether  it  shall  be  paid  imme- 
diately after  that  of  the  sizing  creditor? 
The  allegations  of  the  petition  are: 

**That  in  said  suit  [referring  to  the  profit 
■uit],  third  (vpcnenta,  Mrs.  Gaines  and  Mn. 
ScoT^,  contest  the  legality  of  the  plaintiff's 
mortgage,  and  araert  that  same  is  ineffect- 
ive as  against  the  said  real  estate,  and.  If 
that  be  trae,  then  yoor  petlttoners  are  en- 
titled to  be  paid  the  entlzo  proceeds  of  said 
sale  on  their  said  mortgage  debt  as  her^n- 
aboTo  set  forth;  but,  In  any  event,  have  the 
xlgbt  to  be  paid  whatever  amount  remains 
after  payment  of  said  plaintiff's  mortgi^e, 
applying  to  said  plalntUTs  mortgage  the  rents 
and  revenues  collected  as  aforesaid.  That 
petltionera  desire  to  assert  their  said  mort- 
gage rights  by  way  of  Intervention  and  third 
(VPOBltion." 

As  a  matt«  of  fact,  Mrs.  Gaines  and  Mrs. 
Scorell  were  not  attocking  the  validity  of 
ThompsOT's  mortgage;  they  were  merely 
claiming  a  preference,  the  prayer  of  their  pe- 
tition being: 

'That  they  have  Judgment  recognizing  their 
prrference  to  have  their  Judgment  claim  of 
920,400  paid,  out  of  the  proceeds  of  the  prop- 
er^ sold,  betore  the  claim  of  said  Thompson, 


or  any  iither  debt  contracted  after  the  dlasoln- 
Hon  of  the  community  tbat  existed  between 
their  parents." 

The  present  opponents,  therefore,  entered 
Into  an  existing  litigation  concerning  a  fund 
then  in  the  bands  of  the  sheriff,  tn  which 
the  issues  had  been  made  up,  passed  on  by 
the  district  court,  and  taken  by  appeal  to 
this  court,  and  In  which  the  sole  questltm 
to  be  decided  was  which  of  ttie  two  claims 
tha>e  asserted  should  be  paid  by  preference 
over  the  other  from  the  fund  In  question; 
and  they  contented  themselves  with  asking 
tliat  they  be  paid  by  prtf  erence  over,  w  next 
after,  one  of  the  contesting  parties,  to  wit, 
Norman  F.  Thompson.  They  now  admit  that 
their  claim  Is  not  entitled  to  prefermce  over 
the  claim  of  Thompson,  but  that,  if  paid  at 
all.  It  tnust  be  paid  from  any  balance  which 
may  be  left  after  the  payment  of  his  claim: 
It  is  true  tbat  there  had  been  a  prevlook 
suit,  to  which  Thompson  was  not  a  party, 
between  the  heirs  of  Levy  and  Mesdames 
Scovell  and  Gaines,  which  had  resulted  in  a 
Judgment  to  the  effect  that  the  claim  of  tfa^ 
heirs  of  Levy  was  entitled  to  a  preference, 
quoad  the  property  In  question,  over  that  Vt 
Mesdames  Scovell  and  Qaines;  and,  the  heirs 
of  IffiTy  having  offered  the  record  and  de- 
cree In  that  suit,  for  the  purposes  of  the  pres* 
ent  opposition,  it  was  admitted,  over  the  ob- 
jection of  both  the  other  parties.  The  record 
and  decrees  offered  were,  however,  res  inter 
alios  acta  as  to  Thompson,  and,  we  think, 
were  Inadmissible  as  to  Mesdames  Scovell 
and'Gelnes,  for  the  reason  that  the  opponents 
had  Ignored  them  In  their  pleading,  and  had 
asserted  a  claim  as  founded  entb-ely  upon  cer- 
tain promissory  notes,  secured  by  an  act  of 
mortgage,  upon  which  alone  they  prayed  for 
Judgment  If  they  had  intended  to  assume 
the  position  that,  as  between  themselves  and 
Mesdames  Scovell  and  Gaines,  whom  they 
found  litigating  for  priority  with  Thompson, 
the  question  of  priority,  quoad  the  fund  then 
In  court,  was  a  "thing  adjudged,"  tliey  should 
have  so  alleged  in  their  oi^ositlmi;  but,  as 
has  been  stated,  they  elected  to  sue  upon 
their  original  claim,  and  nothing  in  their 
pleading  indicates  that  they  intended  to  rely 
on,  or  had  ever  obtained,  any  Judgment  with 
respect  thereto.  Nor  has  any  plea  of  res  Ju- 
dicata been  filed  or  offered  siuce  the  filing 
of  their  opposition.  When  res  Judicata  Is  re- 
lied on  as  an  exception,  *it  must  be  specially 
pleaded,  and  sufficient  time  allowed  to  the 
adverse  party  to  bring  his  evidence."  The 
plea  will  not  be  supplied  by  the  coiu-ta,  and, 
in  Its  absence,  evidence  to  prove  the  "thing 
adjudged"  Is  Inadmissible.  Code  Prac.  art. 
346;  Mitchell  v.  Levi,  28  La.  Ann.  948.  In 
the  case  cited,  the  objection  of  the  plaintiff 
to  the  introduction  of  certain  testimony  "was 
based  upon  the  fact  that  the  matters  sought 
to  be  Investigated  had  already  been  passed 
on,  and  had  obtained  the  authority  of  the 
•thing  adjudged.'"  The  court  said:  "But 
reasons,  however  valid,  cannot  take  the  place 
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■f  a  ^ea,  wUcb,  tt  w«Q  mtOB,  !■  a  bar  to  the 
iDTestlsatioii  of  Qa  mibject  wblcb  ts  snb* 
mltted  to  tbe  Judge  for  Iiia  examination  and 
decUUra.**  The  rule,  we  apprehend,  la  the 
same  In  the  caae  of  an  offer  of  testimony 
baaed  uptm  the  fact  that  tbe  matter  to  be  In- 
TOBtlgated  has  acquired  the  antborltr  of  the 
"thing  adjodged,"  aa  In  the  case  of  an  ob- 
jection to  testlmott7  based  upon  such  fact. 
The  case  ot  the  opponents  Is  uoqnestlonablj 
one  of  hardah^,  and  It  Is  not  eaa7  to  see  hov 
any  relief  could  be  afforded  them,  even  If 
they  had  set  up  the  judgment  on  which  they 
rely,  since  they  admit  that  they  are  not  en- 
titled to  be  paid  by  reference  ova  Thomp- 
uoa,  and  to  allow  them  to  oome  in  Inun^ 
dlately  after  Thompson*  and  before  the  other 
i^ponents,  would  be  to  strike  with  nullity 
the  Judgment  heretofore  rendered  In  this 
case,  decreeing  that  Mesdames  Bcorell  and 
Gaines  are  entitled  to  be  paid  by  jjretvnace 
before  Thompson.  Whilst,  therefore,  the  writ- 
er ct  this  opinion  has  not  ceased  to  bellere 
that  the  doctrine  which  flnds  Its  latest  ez- 
presBlon  In  ttie  decision  In  the  caae  of  Thnnp- 
son  T.  Vance  (reported  in  110  La.  112,  84 
South.  112)  la  in  conffict  with  the  letter  and 
spirit  of  our  law,  both  constitutional  and 
statutory,  aboUshlnc  tadt  mwtgages,  jnovld- 
Ing  for  separation  of  patrimony,  and,  in  gen- 
ecal,  regulating  titles  to  and  rights  in  inunor- 
able  property,  that  dedslm,  taken  In  con- 
nection with  flM  admladon  made  by  the  ap- 
pdUnts,  must,  under  erlaCng  clrcani stances, 
be  accepted  aa  ttw  law  of  this  easft.  It  was 
so  accepted  Ij  the  Judge  a  quo,  and,  f6r  the 
reasons  thus  awJgned,  the  Judgment  appealed 
fBuu  la  afBimcd. 

BBBAUX,  J.,  concuss  In  tbe  decree^ 


Oil  i«.  HO 

Kow  14,e»l. 

In  re  SBOM. 

(Bvpreme  Oourt  cC  Lonislana.  June  22,  1908.) 

AFPBAX<-4)I8HI80^L^m  JUDIOATA-TAX  Tl- 
TLB-CANCBLUTION  OF  TAXB&-PRB8CB1P- 
TION— ACTION  TO  ANNUL  TAX  6  ALB. 

Oa  116tl«  to  Dismiss. 

l.It  not  appearing  that  the  evidence  called 
for  hr  defendant  had  been  hj  her  offered  in  evi- 
dence,  the  appeal  will  not  be  dismissed  on  the 
aronnd  that  it  had  not  been  copied  in  the  tran- 
script 

On  the  Merita. 

2.  The  oOcen  of  the  tax  collecting  depart- 
nmit  had  accepted  the  action  of  the  court  can- 
celing the  tax  as  final,  and  the  plalDtifl  was  not 
In  a  posttlon  to  bay  a  claim  which,  under  the 
ooorra  action,  had  no  basis  opon  which  to  stand, 

Blaadiard  and  Provosty,  JJ.*  dissenting. 

On  Rehearing, 

8.  The  in^scription  or  bar  of  three  years  to 
salts  to  annul  tax  sales,  provided  by  article  233 
of  the  Oonstltatlon  of  1898,  does  not  apply 
where  the  property  remains  in  the  actual  or  cor- 
poreal poasesBUHi  of  the  tax  debtor  or  original 
owner,  the  parchaser  at  the  tax  sals  maUng  ae 
effort  te  dlsposssas  him. 


4.  Under  soch  a  state  of  facta^  an  action  Is 

confirm  the  tax  title  under  the  provisions  of 
Act  No.  101,  p.  127,  of  1808.  Is  not  mainuin- 
able. 

(Syllabns  by  the  Court.) 

Appeal  from  Civil  District  Court;  Parish  of 
Orieans;  John  St  Paul.  Judge. 

In  the  matter  of  August  Selm,  prating  for 
confirmation  of  title.  Judgment  for  defend* 
ants  Aaelle  Handlln  and  Talsln  Jtmes,  snd 
plaintiff  appeals.  Affirmed. 

Henry  L.  Garland,  Jr.,  for  appellant.  "Wfl- 
11am  W.  Hnndlln  end  Joseph  Brewer,  for 
appellee  Mrs.  Azelle  Handlln.  Smile  Forney 
for  'iwpellee  Talsln  Jmea. 

BBBAUX,  J.  Defendant  and  appellee  Mrs. 
Aselle  Handlln  moves  to  dismiss  this  ap* 
peal  on  the  ground  that  the  transcript  of 
appeal  Is  Incomplete,  in  tliat  It  does  not  con> 
tain  the  evidence  in  anothor  cause  unmboed 
66,202.  dTll  district  court,  DlTlslon  A,  enti- 
tled Mrs.  Azelle  Handlln  t.  John  C  Dodt  et 
aL,  wbldi  was  admitted  at  bar  Instance,  as 
made  to  appear  from  the  note  of  evidence. 

Furthermore^  that  the  transcript  of  ap- 
peal doea  not  contain  any  motion  of  tbe  fact 
tliat  August  S^m  was  summoned  as  a  wl^ 
ncsB  in  the  canse  numbved  66^202,  dvU  dla> 
trict  court,  Which  la  No.  14.619  of  the  docket 
Ut  this  court   110  La.  936,  34  South.  881. 

Defendant  and  aH>dhint  in  the  case  b^m 
ns  offered  record  66,202,  entitled  Handlln  r. 
Dodt.  "with  aU  of  the  pleadings  and  all  the 
evidence  tberein."  The  pleadings  include  all 
formal  allegations  by  the  parties  In  which 
they  set  up  their  claims  and  defoises.  In 
(Bering  the  "pleadings"  tt  did  not  embrace 
the  summons  In  the  case  Issued  to  witnesses. 

The  "evidence"  Introduced  In  suit  No.  06,- 
202.  dvll  district  court  <No.  14.619  of  this 
courO  does  not  cover  Uie  sommons.  and  In 
(rff^ng  the  "evidence"  in  the  case  the  offer 
did  not  indnde  the  summons,  which  defend- 
ant says  should  have  been  c(^Ied  as  fmn* 
ing  part  of  the  transcript  of  appeal. 

We  do  not  think  tbe  transcript  Is  Incmn- 
plete  without  It;  that  Is,  without  the  capj 
of  the  summons  showing  that  Seim  had  been 
summoned  as  a  witness.  Under  tbe  circum- 
stances, therefore,  we  must  decline  to  dis- 
miss the  appeal.  The  aummons  should  have 
been  specially  offered  in  erldence;  thai  tt 
would  have  formed  part  of  the  record. 

The  motion  to  dismiss  the  appeal  Ss  on» 
ruled. 

On  tiie  Merita. 

August  Selm.  plaintiff,  to  whom  tbe  audi- 
tor executed  a  deed  In  June,  1902,  to  land 
which  he  now  claims,  asks  that  lila  right  be 
recognized  and  affirmed. 

He  traces  his  title  to  the  state  of  Louisi- 
ana. He  STers,  substantially,  that  bis  ,as- 
thor  (the  state)  acquired  one  tax  title  on  the 
7th  of  July,  1884,  another  tax  tlUe  on  tbe 
lat  U  November,  1883,  and  that  lie  la  now 
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ibe  owner  of  ftll  flie  il|^ts  of  tbe  state. 
Plaintiff  pleads  hia  own  title  afl  valid,  and 
attacks  defendant's  as  lUTalld. 

Tlie  d^endant  Joined  Issue  -with  plalntltr. 
and  pleaded  the  prescription  of  10  and  80 
years. 

She  pleaded  estoppel  on  the  ground  that 
plaintiff  had  some  time  prerloos  to  his  pur- 
chase from  the  state  Interested  hhnself  in 
finding  a  buyer  oi  the  property,  and  that 
through  him  a  buyer  was  found. 

She  also  pleaded  res  Judicata,  basing  her 
plea  on  a  Judgment  whitA  she  obtained  In 
the  year  1686^  before  one  ot  tbe  city  courts 
of  the  city  of  New  Orleans,  against  the  offl- 
cers  of  the  state  and  dty  charged  with  tbe 
collection  of  taxes. 

The  auditor's  deed  which  plaintiff  holds  Is 
in  the  usual  form. 

Plaintiff,  for  some  reason  not  fully  ex- 
phdned  by  the  testimony,  only  a  few  months 
before  be  acqnlred  his  titie  from  the  stete, 
interested  himself  in  finding  a  purchaser  for 
the  defendant  He  induced  defendant's 
agent  to  go  wltii  him  to  the  home  of  a  31r. 
Dodt,  and  there,  we  are  litffwraed  by  the 
testimony,  the  terms  of  the  sale  to  be  passed 
were  agreed  upon  between  tbe  parties.  The 
buyer  paid  9200  to  the  seller  as  earnest  mon- 
ey, In  presence  of  plslntlff,  who  had  om- 
ducted  n^otlatkms  between  this  buyer  and 
defendant's  husband  and  agent 

It  occurs  to  US  that  plaintiff  had  token 
such  an  actire  part  in  tbe  matter  of  this  sale 
that  he  was  scarcely  in  a  position  himself 
to  become  the  owner  in  the  manner  he  did. 

Tbe  buyer,  i^on  an  examination  of  the 
title,  decided  not  to  buy  tbe  property.  Plain- 
tiff, as  to  his  conduct  in  the  premises,  was 
critlclBed  by  witnesses  and  commento  were 
made  by  the  lower  court  regarding  the  part 
taken  by  him.  He  did  not  seek  to  eiplaln 
anything  by  himself  testifying  so  as  to  ex- 
plain  bis  connection  with  the  matter. 

But  we  pass  from  this  ground  to  that  of 
res  Judicata,  -^ch  was  sustetoed  1^  the 
loww  court  TtOa  plea  Is  based  npon  the 
fact  that  In  tlie  year  1886  she  obtained  Judg- 
ment as  befwe  mentioned,  against  the  de* 
fraidant  In  the  suit,  the  <dty  of  New  Orleans, 
to  cancel  and  erase  the  Inscriptions  of  the 
taxes  on  the  property  now  In  controversy, 
and  further  against  the  tax  collector  for  the 
Third  District  and  recorder  of  mortgages, 
ordering  him  to  cancel  and  nase  from  their 
books  all  Inscriptions  for  taxes  against  the 
property  up  to  and  including  the  year  1892. 

The  taxes  were  canceled  and  erased. 
Plaintiff,  In  answer  to  the  plea  of  res  Judi- 
cata pleaded  by  defendant  urged  that  this 
plea  Is  not  good,  because  the  Judgment  plead- 
ed is  Told  for  want  of  Jarlsdlctlon  of  the 
court  by  which  It  was  rendered. 

If  the  Judgment  had  been  obtained  under 
the  Constitution  of  1866  instead  of  1879.  it 
may  be  tiiat  tbe  attack  on  the  Judgment  of 
want  of  Jortsdlction  ratione  matttlsB  would 


have  held  good.  But  the  Constitution  of 
1879,  regarding  the  jurisdiction  of  the  clly 
court,  dlffm  materially  from  the  correajxmd- 
Ing  article  of  the  Constitution  of  1898. 

The  Constitution  of  1879  conferred  Juris- 
diction on  these  courte  over  all  sums  not  ex- 
ceedlngflOO.  The Constttntton of  1888 seems 
more  restricted,  as  relates  to  Jurisdiction 
when  titie  of  immovable  prcq^erty  is  invit- 
ed. It  restrlcta  the  Jurisdiction  to  movable 
property  not  exceedliv  that  amount  in  value, 
while  the  OonstttutlMi  ot  1879  Imposed  no 
limitation  to  Jurisdiction  in  that  respect 
c^t  as  to  the  amount  InTOlved. 

The  court  had  Jurisdiction,  for  the  prop- 
erty was  assessed  at  flOO  and  the  taxes  as- 
sessed  wwe  within  that  amount 

We  therafbre  conclude  that  In  1896  the 
court  had  Jurisdiction  to  order  the  cancella- 
tion of  taxes,  as  was  ordered  in  this  case. 

Suggestion  is  made  that  a  sale  having  been 
executed  to  the  state  prliw  to  tiie  Judgment 
ordering  the  cancellation  of  the  taxes,  the 
tax  collector  and  other  defendanto  In  tiie 
smt  whldi  resulted  In  a  Judgment  to  canc^ 
as  before  mentioned,  were  without  capacity 
to  stand  In  Judgment  for  the  state,  and  that 
it  follows  tbe  Judgment  was  null  and  void, 
and  not  pleadable  as  res  Judicata. 

We  turn  to  a  comparatively  recent  deci- 
sion, and  find  this  cotirt  has  decided  tiiat  tiie 
court  has  Jurisdiction  to  hear  and  determine 
tbe  validity  of  the  titie  of  the  state  to  the 
property*  even  In  the  absence  of  consent  on 
tiie  part  of  the  stato. 

Tbe  Issues  were  directly  presented,  and 
were  passed  upon,  after  evldentiy  having  re- 
ceived most  careful  consldOTation  by  the 
court  The  state,  the  coort  beM,  may  not  be 
concluded  fi»m  asserting  any  right  she  may 
have  In  a  direct  action,  but  In  the  meantime 
the  rU^t  Is  recognised  in  the  owner  fOr  valid 
cause  to  have  tbe  tax  canceled. 

The  decision  goes  on  to  state  that  immuni- 
ty of  the  sovneUpi  trom  suit  Is  no  longer 
the  condition,  even  In  England,  from  where 
the  principle  emanates;  that  tiie  proper^ 
rights  of  tbe  owner  are  not  free  from  the 
possibility  of  all  Judicial  Inquiry.  From  this 
and  other  xnoposltlons  the  court  deduces  that 
owners  who  are  only  seeking  to  remove  a 
cloud  on  their  titie  placed  thereon  by  officers 
of  tbe  stato  are  aititied  to  be  heard.  Budd 
r.  Tax  Collector,  86  La.  Ann.  961. 

This  has  become  a  rule  of  property!  and 
should  not  be  changed  save  for  most  cogent 
reasons. 

It  has  become  general  to  have  tte  cancella- 
tion made  by  suit  in  the  court 

No  one  has  evw  thought  of  going  to  the 
General  Assembly  to  remove  the  cloud  on 
titles,  and  obtain  authority  to  sue  the  state 
through  ite  proper  officos. 

A  similar  Judgment  obtained  against  tbe 
tax  collecting  officers  was  held  binding  as 
"the  law  of  the  cases  and  of  the  subject- 
matter  of  the  litigation."  Blllgeiy  Land 
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Trust,  48  Ltt.  Ann.  898,  19  SontiL  920;  Hoyle 
T.  Athletic  Olnb,  48  La.  Ann.  900,  XO  South. 
924;  RoaseU  T.  Lang;  SO  La.  Ann.  88*  23 
Soutb.  113. 

Tbe  Tight  to  ane  tbe  wavmSga  under  con- 
ditions similar  to  those  here  wu  expresslr 
recognised  In  Oflbom  v.  V.  S.  Bank,  9  Wtaeat. 
825,  e  L.  Ed.  204,  m  which  the  court  held, 
as  indicated  by  the  headnote,  the  i»rohibltion 
to  sue  a  state  does  not  extend  to  cases  In 
whldi  a  state  la  not  made  a  party  to  fbe  rec- 
ord. 

In  the  case  before  ns  tor  dedalon  tbe  state 
la  not  made  a  party  to  the  record.  It  has  no 
Interest  It  claims  no  property.  The  pnr- 
diaser  from  her  alone  peoaeeatiM  to  InToke 
a  right  to  the  property.  He  la  not  the  state, 
and  la  Invested  with  no  right  which  gives 
him  Immunity  from  all  suits  for  the  property 
on  tbe  ground  that  he  bolda  a  deed  from  the 
state. 

The  tax  collecting  ofilcm  and  othera  made 
defendants,  who  would  neglect  to  set  up  prop- 
er defense  in  case  ct  anlt,  wonld  render  them- 
selves liable^  at  least  to  impeachment  and 
dismissal  from  office.  They  are  the  custodi- 
ans of  tbe  tax  record  In  the  parlabea  and 
cities,  and  they  have  It  In  their  power  to 
produce  all  needful  evidence  to  prevoit  Im- 
position. The  laws  have  provided  ample  pro- 
tection in  cases  of  this  kind.  On  the  other 
band,  It  Is  but  Just  to  let  each  taxpayer  have 
his  day  In  court  to  proceed  for  the  cancella- 
tion of  taxes  resting  as  a  cloud  upon  bis 
property,  if  he  has  a  vaUd  ground. 

Flalntifr  has  not  succeeded  In  sustaining 
hla  attack  on  Aefendant'a  titles  another  issue 
of  the  cause. 

The  deed  of  aale  undn  whidi  defendants 
husband  posaessed,  dated  In  the  year  1^7,  la 
nulL  But  such  a  sale  saya  Burrows  on  Tax 
Tltl^  p.  343,  may  serve  aa  a  starting  point 
from  which  to  date  the  prescription  of  80 
yean.  There  may  some  use  be  made  of  such 
a  deed,  if  for  no  other  purpose  than  to  show 
possession— pedis  posito.  Id. 

In  addition,  in  the  year  1870,  80  yeara 
prior  to  tiie  date  of  plaintUTs  suit  defendant 
bought  the  property  from  ber  husband,  the 
patenalhle  ownw.  This  Is  sufflelent  title 
upon  which  to  base  tbe  prescription  ot  80 
years  by  an  owner  in  possession, 

Beturnlng  to  plalntUf  s  tax  tltl^.  conceded 
that  the  state  cannot  be  sued,  and  that  the 
Judgment  is  a  nullUr,  It  remains  that  plain- 
tiff has  testified  that  she  thought  always  that 
all  her  taxes  had  been  paid,  and  that  she 
never  knew  ber  property  had  even  been  sold 
for  taxes. 

Again,  tbe  state  of  Louisiana  acquired  the 
property  for  the  unpaid  taxes  of  1880  and 
18^  and  also  the  taxes  ot  the  years  1882 
and  188S. 

In  die  deed  of  aale  1^  the  auditor  to  plain- 
tiff the  following  la  cmtained: 
■■■  ^ti  ■Miiiu  tanss  £w  ths-yea>  »j  ■  —gaa 
1^  Uhm  wmA        ■!  ■ 


Act  80  of  1888  having  been  paid  to 


the  Tax  Collector  aa  evldoiced  by  Ua  cer* 
tlflcate.  dated  June  17tb  1902  of  recosd  In  this 
office  amouuting  to  Five  and  Dollars," 

We  are  not  concerned  with  the  meaning  of 
this.  Inserted  in  the  deed,  and  rtf  er  to  It  only 
as  showing  that  tbe  attention  of  the  tax  col- 
lector was  called  to  this  propoty  on  whldi 
the  tax  collecting  department  bad  been  regih 
larly  collecting  taxes  since  1883. 

The  offices  of  the  tax  department  bav^ 
ing  for  that  length  of  time  aanceaod  the  pRV- 
erty  in  the  name  of  defendant,  and  collected 
the  taxes  from  her,  and  everything  having 
concurred  to  lead  her  Into  the  belief  that  her 
property  was  duId cumbered  with  back  taxes, 
we  do  not  think  that  pUiiBllff,  who  thrust 
himself  into  the  l^sal  trouble^  oonld  acquire 
a  right  through  oOlcen  vrtw  have  reeognlaed 
for  about  20  years  defendant  as  ownw. 

Tbe  state  neva  went  Into  possessbin  and 
never  claimed  the  property.  This  court  said 
tiiat  tbe  stato  "6oea  not  occupy,  in  Ola  re- 
spect; a  position  dlffermt  from  that  irtOA 
any  othw  adjudkatee  at  a  tax  aale  would  oc- 
cupy," aa  xelatea  to  the  necessity  ct  going 
Into  possession.  She  (defendant)  has  paid 
taxes  exigible  to  date  this  salt  was  inatitnted. 
See  Handlln  v.  Lumber  Co.*  47  La.  Ann.  407. 
1«  South.  985;  Brsaux  T.  Negzotto^  48  La. 
Ann.  431,  9  South.  G02. 

In  Breaox  v.  Negrotto,  48  Im,  Ana  4S1,  9 
SoutiL  002,  thU  court  aald: 

^'Neither  the  atate  nor  the  defendant  took 
possession  of  the  property.  It  rraoained  ood- 
thiually  In  posaeaslon  of  tiie  irtalntlff  and 
Delbomme^  from  whom  plaintiff  purchased. 
The  rents  and  revenues  were  enjoyed 
them.  No  demand  or  any  attempt  was  ew 
made  by  tbe  state  to  obtain  the  possceeion 
at  tbe  propN^.  On  the  contrary,  it  <mly  Te> 
malned  In  the  possession  of  tbe  plaintiff, 
but  it  WBB  carried  on  the  aaaeasment  nUs 
in  the  name  of  tbe  plalntUt  assessed  to  Un, 
and  the  taxes  collected  from  him." 

By  reaatm  ot  the  law  and  tin  evidence  be- 
ing In  faver  of  defendant  and  against  plafn- 
tlfl,  August  Selm.  tbe  Judgment  of  tha  die- 
trict  court  la  affirmed. 

NIGHOLLS,  O.  J.,  and  MONROB,  eon- 
cur  In  the  decrea 

BLANGHABD  and  PBOTOBTX.  JJ«  dis- 
sent 

On  Behearlng. 
<Jan.  18,  1004.) 

LAND,  J.  Plaintiff  In  his  petition  anegei 
that  the  stato  acquired  titie  to  the  pn^rty 
in  dtopnto  by  forfeiture  for  taxea  for  the 
years  ISra  to  1878^  Indualve,  and  also  by 
several  sales  for  taxes  of  1880,  1881,  188:^ 
and  1883,  and  that  he  acquired  titie  from  the 
state  of  Louisiana  by  deed  from  the  auditor 
of  date  June  18b  1902^  under  aectlou  8^  Act 
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No.  80,  p.  8^  of  1888,  OS  amended  by  Act  No. 
126,  p.  181.  of  1886. 

Flalntifl  tnrtber  aUeges  that  tlte  tlties  of 
tbe  defendants  were  dlrested  by  said  for^ 
feitnres  and  sales,  and  that  he  desires  to 
bave  his  title  confirmed  by  decree  of  the 
court  under  the  provisions  <^  article  283  of 
the  Oonstltatlon  of  1898  and  Act  101  of  1888. 

Plaintiff  prayB  for  dtatlon  to  defendant^ 
and  that  they  be  notified  that  petitioner  la 
the  owner  of  said  property  by  Tlrtoe  of  said 
transfers,  and  that  faJa  said  title  will  be  con- 
flimed  unless  proceedings  to  annul  the  same 
are  Instltated  by  them  within  10  days  from 
service  of  petition  and  citation,  and.  finally, 
should  said  proceedings  to  annul  said  title 
be  not  Instituted  within  said  time,  then  that 
Judgment  be  rendered  confirm ng  the  title  of 
petitioner  to  said  property,  barring  tbe  rights 
of  defendants  from  ever  asserting  title  or 
claim  whatsoever  to  the  same. 

It  plainly  appears  from  tbe  allegations  of 
the  petition  that  this  proceeding  was  institut- 
ed under  section  »  of  Act  No.  101  of  1898, 
which  reads  as  follows: 

"Sec.  8.  •  •  •  That  In  all  cases  where 
tax  titles  have  been  quieted  by  the  prescrip- 
tion of  three  years,  as  set  out  in  said  article 
233,-  the  purchaser  or  his  assignee  may  If  he 
so  desires,  obtain  a  Judgment  of  the  court  con- 
firming said  title,  same  to  be  done  by  suit 
in  tbe  manner  and  form  as  above  set  out, 
except  that  the  delay  for  answer  shall  be 
ten  days  Instead  of  six  months,  provided  that 
the  failure  to  bring  said  suit  shall  In  do  man- 
ner aCTect  said  prescriptive  titles." 

There  Is  no  allegation  in  the  petition  that 
tbe  property  was  vacant  or  that  tbe  state 
or  tbe  plaintiff  baa  ever  been  In  actual  pos* 
session  of  tbe  same. 

Tbe  burden  of  proof  is  on  plaintiff  to  show 
that  his  title  has  been  Quieted  by  the  pre- 
scription of  three  years. 

The  evidence  shows  that  Mrs.  W.  W. 
HandUn,  one  of  the  defendants,  has  been  In 
actual  possession,  as  owner,  of  said  property 
since  the  year  1870. 

We  are  of  opinion  that  article  233  of  tbe 
Ck)nstitutIon  of  1898  has  no  application  where 
the  property  remains  In  the  actual  or  corpo- 
real possession  of  tbe  tax  debtor,  the  pur- 
chaser at  the  tax  sale  making  no  effort  to 
dispossess  the  original  owner.  See  Ashley 
Co.  T.  Bradford,  108  La.  661-654.  S3  South. 
634. 

Having  reached  the  condnslon  that  plain- 
tiff Is  not  entitled  to  the  remedy  prayed  for, 
it  follows  that  his  suit  most  be  dismissed, 
with  a  reservation  of  whatever  legal  reme- 
dies and  defeuses  tbe  parties  may  have  in 
tbe  premises. 

It  is  therefore  ordered  and  decreed  that 
our  former  decree  rendered  In  this  case  be 
vacated,  and  It  Is  now  ordered  and  decreed 
tbat  the  Judgment  of  the  lower  court  be  an- 
nulled, avoided,  and  reversed,  and  that  plain- 
tiff'! salt  be  dismissed  with  coats,  with  a 


reservation  of  whatever  legal  remedies  and 
defenses  the  parties  may  have  In  the  prem- 
ises. 

Defendants  and  appelieea  to  pay  costs  of 
appeal. 


(Ul  La.  663) 

No.  14,608. 

OORBStAN  OIL  &  DBVELOPMISNT  00.  T. 
ARNAUDBT  et  aL* 

(Supreme  Court  of  Louisiana.   Nov.  8,  1903.) 

AOnON  TO  RBCOTBR  BBAi;rT— PHBSCRIPTION 
—  FDBLIC  LANDS  —  QUIBTINO  TITLE  — TAX 
DBEO— PRESUMPTION  OP  TALTOITT. 

1.  Defendants*  title  to  the  property  claimed 
by  tbe  plaintiff  rests  upon  a  tax  sale,  duly  re- 
corded, made  by  the  tax  collector  for  ue  parish 
or  St.  Landry  In  enforcement  of  delloqueat 
state  taxes  for  the  year  18S1,  assessed  upon  It 
as  private  property  belonging  to  Anthony  Cork- 
ran,  or  hU  heirs.  The  property  was  in  the  ac- 
tual poasession  of  tbe  defendants  at  the  time 
of  tbe  institution  of  tbe  preeent  suit,  on  the 

 day  of  ,  and  they  and  their  authors 

had  been  in  possession  for  more  than  10  years 
prior  thereto. 

Plaintiff  claims  tbat  at  the  date  of  this  tax 
sale  tbe  property  belonged  to  the  United  States, 
and  3o  remnined  until  it  waa  segregated  from 
tbe  public  domain  by  patent  issued  in  Novem- 
ber. 1807;  that  the  property  at  the  time  of  tbe 
tax  saie  was  not  subject  to  state  taxation,  and 
the  tax  sale  was  an  absolute  nullity;  that  no 
prescription  could  run  in  favor  of  the  purchaser 
against  the  government  so  long  as  it  remained 
tbe  owner.  The  patent  under  which  plaintiff 
claims  issued  mior  to  tbe  adoption  of  the  Con- 
stitution of  1898,  and  any  party  in  interest 
holding  under  the  patent  could  have  attacked 
defendants'  title  from  tbat  date.  Defendanti^ 
having  remained  in  corporeal  possession  of  the 
property,  unmolested,  for  three  years  after  the 
adoption  of  the  Constitution,  are  free  from  at- 
tack by  the  prescription  of  three  years  provided 
for  in  article  233  of  the  Constitution  of  1898. 
In  re  Lockbart  Praying  for  Possession.  83 
South.  753.  109  La.  Ann.  740:  Pillow  v.  Rob- 
erts. 13  How.  472,  14  L.  Bd.  228. 

2.  On  February  10,  1807,  Congress  passed  an 
act  (29  Stat  617,  c.  213)  entitled  "An  act  to 
quiet  title  and  possesaicm  with  respect  to  cer- 
tain unconfirmed  and  located  private  land 
claims  in  the  state  of  Louisiana,*'^  in  vrbldti  it 
waa  enacted  that  all  tbe  right,  titie,  and  inter- 
est of  tbe  United  States  in  and  to  tbe  lauds 
situate  in  the  state  of  Louisiana  known  as  tbe 
located,  bnt  unconfirmed,  private  land  claims 
therein,  aggregating  80,000  acres,  and  specifical- 
ly described  In  the  list  or  tabular  statement  ac- 
companying the  report,  dated  Febmary  10, 
1880,  made  by  the  Surveyor  General  of  Louisi- 
ana to  tbe  Commissioner  of  tbe  General  Land 
Office  under  a  resolution  of  the  United  States 
Senate,  of  December  2,  1879,  and  which  report 
and  list  were  communicated  to  the  Senate  lav 
the  Secretary  of  the  Interior  on  March  8.  1880. 
should  be,  and  were  by  said  act  directed  to  be, 
granted,  released,  and  relinquished  by  the  Unit- 
ed States  in  fee  simple  to  the  respective  owners 
of  the  eqnitable  titles,  and  their  respective  heirs 
and  assigns,  forever,  as  fully  and  completely  in 
every  respect  whatever  as  could  be  done  by 
patents  issued  therefor  according  to  law.  The 
act  declared  tbat  notbing  in  it  should  In  any 
manner  abridge,  divest,  impair,  injure,  or  preju- 
dice any  valid  right,  title,  or  interest  of  any  per- 
son or  persons  m  or  to  any  portion  or  part  of 
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the  lands  nientioned;  the  true  intent  of  the  act 
being  to  relhuiniBh  and  abandon,  grant,  give, 
and  concede  saj  and  all  right,  interest,  and  es- 
tate, In  law  or  equity,  which  the  United  States 
then  liad  or  was  supposed  to  be  entitled  to  in 
said  lands.  In  favor  of  all  persons,  estates, 
flnns,  OT  corporatloiu  who  would  be  the  true 
and  lawful  owners  of  the  sanu  under  the  laws 
of  Louisiana,  including  the  laws  at  prescrip- 
tion, in  the  absence  of  the  said  Interest  and  es- 
tate of  the  United  States. 

The  act  directed'  that  the  Department  of  the 
Interior  should  cause  patents  to  issue  for  such 
lands,  and  that  such  patents  should  issue  in  the 
name  of  the  original  claimant,  as  appeared  in 
the  list  or  schedule  aforesaid,  and,  when  issued, 
riionld  be  held  to  be  for  the  use  and  benefit  of 
the  true  and  lawful  owners,  as  provided  therein. 

This  particular  tract  was  included  in  the  list 
in  the  name  of  Anthony  Corkran,  or  bis  heirs, 
and  a  patent  Issued  therefor  on  the  22d  Novem* 
ber,  1S97;  the  patent  embodying  on  its  face  the 
secttoua  of  the  act  under  which  It  was  issued. 

The  efTect  of  the  statute  was  to  make  the  re- 
Unqniidiment  or  grant  made  by  Congress  act  re- 
trospectively, or  relation  back,  in  such  man- 
ner and  to  such  times  as  to  cover  and  protect 
any  claims  or  rights  of  third  persona  to  or  upon 
the  property  prior  to  its  date,  as  if  it  had  be- 
longed to  Anthonv  Corkran  or  his  heirs  when 
such  rights  or  claims  arose. 

The  proi>erty  was  therefore  subject  to  state 
taxation  as  pnvate  property  when  taxed,  and 
must  be  held  to  have  been  such  when  the  tax 
sale  was  made;  and  neither  Anthony  Corkran, 
nor  ida  heirs,  could  claim  under  and  through 
the  United  states  government  an  exemption 
from  the  operation  of  prescription,  which  privi- 
lege or  right  the  government  itself  had  waived 
and  renounced.  Especially  is  this  so  when  the 
heirs  of  Corkran  repudiate  the  idea  that  their 
ancestor  had  at  any  time  prior  to  the  act  any 
vested  right  in  the  property,  which,  being  true, 
would  leave  the  government  perfectly  free  ta 
convey  or  grant  the  land  on  aucb  terms  and  con- 
ditions, and  for  the  benefit  of  aneh  persons,  as 
ft  might  think  fit 

S.The  presumption  **oninIa  tite'*  applies  un- 
der srane  circumstances  and  condltiouB  to  tax 
sales  as  well  as  to  sales  under  eviction.  When 
no  attack  has  been  made  upoa  them  after  great 
lapse  of  time,  where  proceedings  having  for  ef- 
fect the  divestiture  of  title  have  remained  for 
many  years  unattacked,  and  parties  have  been 

fiermitted  to  remain  under  them  for  long  periods 
n  quiet  posnesflion  of  property  as  the  true  own- 
ers, adding  to  its  value  by  permanent  improve- 
ments, the  want  of  positive  testimony  as  to  cer^ 
tain  facts  will  be  frequently  supplied  by  the 
presumption  referred  to.  The  assessment  roll 
of  1881  referred  to  in  the  tax  collector's  deed 
will  be  asBumod  to  have  been  legal  and  specific, 
and  not  insufficient,  as  suggested  by  plaintiff, 
and  its  nonproductioQ  accounted  for  by  tho 
probability  of  Its  loss  after  so  many  years. 

(Syllabus  by  the  Oourt.) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Conrad  Do  Baillon, 
Judge. 

Action  by  the  Corkran  Oil  ft  Derelopm^t 
Company  against  Laurent  Amaadet  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.  AflBrmed. 

Story  &  Pugh,  Edward  Benjamin  Du  Buls- 
8on,  and  Kenneth  Bailllo,  for  appellant. 
Donelson  CafTery  &  Son,  J.  Sally  Martel, 
Lewis  &  Smith,  Philip  Jullua  Chapputo,  and 
Gilbert  L.  Duprfi,  for  appellees,  Robert 
Montgomery,  for  appellees  J.  C.  Beatty  and 
8.  U.  Scott   Foster,  Milling,  Godchaux  & 


Sanders,  for  appellee  Prairie  Sfbtmon  Oil  ft 
Mineral  Co.,  Limited.  J.  E.  Barry,  for  ap- 
pellees L.  Stephens,  J.  G.  Dyer,  and  W.  B. 
Keerer.  Martin,  Voorhles  ft  Toorhles,  for 
appeUee  Dt.  F.  B6nS  Martin. 

Statement  of  the  Case. 

NICHOLLS,  O.  J.  The  plaintiff  in  Its  pe- 
tition alleged  itself  to  be  the  owner  of  sec- 
tion 47,  township  9  south,  of  range  2  west, 
Louisiana  meridian,  containing  580.90  acres, 
more  or  less;  that  said  land  was  claimed  by 
Anthony  Coricran  (otherwise  spelt  Cockran) 
during  his  lifetime,  and  after  his  death  was 
claimed  by  his  heirs,  whose  names  tbey  set 
out,  and  said  claim,  known  as  the  "Corkran 
Grant,"  was  finally  confirmed  to  the  heirs 
and  legal  representatives  of  said  Anthony 
Corkran  by  private  act  of  Congress  entitled 
"An  act  to  quiet  title  and  possession  with 
respect  to  certain  unconfirmed  and  located 
private  land  claims  in  the  state  of  Louisi- 
ana," approved  February  10,  1897  (29  Stat 
D17,  c.  213),  and  in  pursuance  to  which  a 
patent  was  thereafter  Issued  to  the  said  heiis 
and  legal  representatives  of  the  said  Anthony 
Corkran,  of  date  November  2,  1897,  and 
which  patent  or  a  copy  thereof,  would  be 
produced  on  the  trial.  The  plaintiff  then  set 
out  the  manner  by  which  it  acquired  title; 
giving  the  names  of  a  great  number  of  per- 
sons and  their  residences,  heirs  of  Anthony 
Corkran.  It  alleged  that  Anthony  Corimtn 
was  married  to  Margaret  Watson;  that  he 
died  about  the  year  1819,  and  his  succession 
was  opened  in  the  parish  of  St  Landry, 
where  he  resided,  and  In  which  parish  the 
land  was  then  situated;  that  bis  wife  died 
some  years  afterwards;  that  both  died  In- 
testate, leaving  their  children  inheriting  the 
said  property;  that  neither  Anthony  Cork- 
ran  and  wife,  nor  any  of  the  heira  and  l^al 
representatives  or  descendants  of  Anthony 
Corkran  and  wlf^  ever  sold  or  disposed  of 
their  rights,  title,  or  interest  in  said  land  be- 
fore their  sale  to  plaintiff  and  Ita  authors, 
nor  bad  the  plaintiff  or  Its  authors  ever  dis- 
posed of  the  same,  except  as  stated  In  the 
petition,  and  that  It  was  then  the  legal  and 
true  owner  of  the  property;  that  notwith- 
Btanding  its  ownership  a  number  of  persons, 
natural  and  artificial,  whom  they  named, 
were  Illegally  in  possession  of  said  land,  set- 
ting up  ownership  of  the  same,  and  others 
being  In  possession  claiming  to  be  lessees; 
that  some  of  said  parties  were  nonresidents, 
and  curators  ad  hoc  should  be  appointed  to 
these  nonresidents;  that  all  parties  be  cited, 
and  that  contradictorily  with  them  It  be  ad- 
judged and  decreed  owner  of  the  land,  and 
placed  in  possession  of  the  same.  Plaintiff 
reserved  the  right  to  sue  any  or  all  of  said 
parties  tax  the  use  of  the  proipertT,  or  for 
any  loss,  damage  or  injury  to  it  on  account 
of  their  occupancy. 

Curators  ad  -hoc  were  appointed,  and  the 
parties  cited.  Laurent  Arnaudet,  Arthnx  Ia- 
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treUle,  Bngene  Honssiere,  and  Spaencer  & 
Go.  excepted  that  plalntlfl  was  a  pretended 
corporation  that  had  no  legal  or  rlgbtful 
existence  under  tbe  laws  of  the  state  of 
Louisiana,  there  being  no  law  authorizing 
the  formation  of  a  corporation  for  the  pur- 
poses for  which  the  plalntitC  was  pretended 
to  be  oi^nlzed,  and  for  this  reason  the  plain- 
tiff was  wlthont  right  or  capacity  to  sue  or 
stand  in  Judgment 

(2)  That  the  pretended  plaintiff  corpora- 
tion was  organized  for  no  other  purpose  than 
to  acQoire  a  litigious  and  alleged  right  to 
and  to  carry  on  this  lawsuit,  tbe  pretended 
IndlTldnal  subscribers  to  the  stoclE  therein  be- 
ing estopped  to  do  so  In  their  own  behalf  for 
the  reasons  set  out;  that  it  was  not  lawful 
or  permissible  for  a  corporation  to  be  or- 
ganized for  such  a  purpose;  that  exceptors 
had  been  in  possession  for  many  years,  un- 
der a  title  not  necessary  then  to  set  up,  of 
a  tract  of  land  now  made  valuable  by  the 
dlBCDvery  of  oil  thereon:  that  the  promoters 
had  Industriously  and  illegally  bought  up  ths 
Bupi>o8ed  rights  of  the  numerous  so-called 
heirs  of  Anthony  Corkran.  and  In  order  to 
enforce  the  pretended  rights  so  derived. 

They  prayed  that  this  exception  and  estop- 
pel be  maintained  for  the  reasons  set  out 
above,  and  that  plaintiffs  demand  be  reject- 
ed and  Its  suit  dismissed  at  its  cost  They 
prayed  for  such  further  relief  as  law  and 
equity  might  allow. 

The  defendants  Amaudet  Latreille,  Hous- 
Biere,  and  Fltzliugh,  under  reservation  of  the 
exceptions  filed,  answered.  They  pleaded 
the  general  Issue.  They  declared  that  true 
It  was  that  Anthony  Cockran  or  Corkran 
claimed  during  his  lifetime  the  land  claimed 
by  plaintiff  herein,  and  true  It  was  that  the 
land  claimed  was  patented  by  the  United 
States  government  to  Anthony  Cockran  and 
his  heirs  under  and  according  to  the  provi- 
sions of  the  act  of  Congress  of  date  lOtb  Feb- 
ruary, 1897,  entitled  an  "Act  to  quiet  title 
and  possession  with  respect  to  certain  locat- 
ed but  unconfirmed  private  land  claims  In  the 
state  of  Louisiana."  And  further  answering, 
they  averred  that  said  act  of  Congress  was 
fully  set  out  in  the  preamble  to  the  patent 
issued  thereunder  to  Anthony  Oockran  and 
his  heirs  on  the  2d  day  of  November.  1897, 
and  that  by  and  under  the  provisions  of  said 
act  the  United  States  relinquished  title  to 
about  80,000  acres  cA  land  in  the  state  of 
Louisiana,  and  especially  provided  that  while 
the  patent  should  Issue  In  the  name  of  the 
original  claimants  or  his  heirs,  the  tltie  of  the 
Uoited  States  should  be  granted  in  fee  elm- 
pie  to  the  respective  owners  of  the  equitable 
title  thereto,  and  their  respective  heirs  and 
assigns,  and  that  nothing  in  the  act  should 
abridge,  divest  impair.  Injure,  or  prejudice 
any  valid  right  title,  or  Interest  of  any  per- 
son or  persons  In  and  to  any  portion  or  part 
of  the  lands  mentioned  In  the  first  section 
of  said  act;  which  first  section  mentioned  and 


Included  all  the  unconfirmed,  but  located,  pri- 
vate land  claims  In  Louisiana  at  the  date  of 
the  passage  of  the  act  of  which  unconfirmed, 
but  private,  land  claims  the  claim  of  An- 
thony Cockran  to  certain  lands,  then  In  the 
parish  of  St.  Landry,  situated  on  Bayou  des 
Cannes,  in  the  lower  Mamoo.  In  section  47, 
township  9,  range  2  west,  was  one  and  was 
now  the  land  In  controversy  In  this  suit 

That  the  true  Intent  of  said  act  of  Con- 
gress was  fully  set  out  In  the  second  section 
thereof,  as  follows:  **The  true  intent  of  this 
act  being  to  relinquish  and  abandon,  grant 
give  and  concede  any  and  all  right  interest 
and  estate  In  law  and  equity  which  the 
United  States  has,  or  Is  siq)po8ed  to  be  en- 
titled to  In  said  lands  In  favor  of  all  per- 
sons, firms  or  corporations  who  would  be 
the  true  and  lawful  owners  of  the  same  un- 
der the  laws  of  Louisiana,  Including  the  laws 
of  prescription,  the  absence  of  all  said  in- 
terest and  estate  of  the  United  States." 

That  under  and  by  virtue  of  the  law  of 
Louisiana  all  the  right,  title,  and  interest  of 
Anthony  Cockran  and  his  h^rs  in  and  to  the 
lands  claimed  by  plaintiff,  and  patented  as 
aforesaid  to  Anthony  Cockran  and  his  heirs, 
had  been  divested  long  prior  to  the  issuance 
of  the  aforesaid  patent,  and  was  h^d  In  full 
and  complete  ownership  long  prior  to  the 
date  of  said  patent  by  tbe  author  of  defend- 
ants and  by  defendants  under  good,  valid,  and 
perfect  titles,  by  and  onder  the  laws  of  Xrf>ii- 
islana,  Including  the  laws  of  prescription. 

That  the  authors  of -defendants,  and  de- 
fendants themselves,  had  acquired  by  true 
and  valid  title  all  the  right  title,  and  inter- 
est and  estate  at  law  or  equity  of  the  United 
States  In  and  to  said  land  patented  to  An- 
thony Cockran  and  his  b^rs  prior  to  the  Is- 
suance of  said  imtent  under  and  by  virtue 
of  indefeasible  alienation  of  said  land  under 
the  laws  of  Louisiana  providing  for  the  sale 
of  all  lands  situate  within  Its  borders  for 
nonpayment  of  the  taxes  necessary  for  the 
due  'o];)eratlon  of  the  government  thereof, 
and  by  the  alienation  thereof  from  the  pur- 
chaser at  tax  sale,  and  from  such  alienee, 
through  mesne  conveyances,  to  respondents, 
all  of  which  alienations  were  translative  of 
property,  under  which  tbe  respective  pur- 
chasers w^t  into  possession,  and  exercised 
quietly,  peaceably,  and  uninterruptedly  all 
and  every  act  of  ownership  from  the  time  of 
their  respective  purchases  and  during  their 
respective  possession  until  the  present  time. 
That  the  unconfirmed  but  located  private 
land  claim  in  and  to  the  land  so  patented 
to  tilm  and  his  heirs  was  susceptible  of  tax- 
ation under  the  laws  of  Louisiana,  and  was 
properly  assessed  and  sold  for  texes,  as 
would  be  afterwards  specially  set  out  De- 
fendante  set  out  in  detail  the  chain  of  title 
under  which  they  claimed;  the  starting  point 
of  the  same  being  a  tax  sale  made  on  the  2d 
day  of  December,  18^  which  they  averred 
was  made  by  O.  O.  Duson,  sheriff  and  ex 
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officio  tax  collector  of  the  pariah  of  St.  Lan- 
dry, and  "at  which  he  sold  at  public  sale^ 
after  doe  adrerUsement,  to  Heary  Oellert  or 
Oelleat,  Tlx.,  four  hundred  and  eighty  (480) 
acrea  of  laud  situated  in  the  lower  Prairie 
Ma  moo,  on  Bayou  dea  Oannes,  being  In  town- 
ship  nine  (9)  aonth,  of  range  two  (2)  west, 
being  the  property  of  Anthony  Cockran,  as 
per  assessment  roll  of  the  state  of  I^oalslana 
9i  the  year  1881,  to  satisfy  a  debt  due  said 
state  for  the  nnpald  taxes  of  the  year  1881, 
tor  the  price  and  sum  of  twenty-flve  dollars." 
That  on  the  27th  of  December.  1882,  the  said 
tax  c(4lectOT  executed  a  tax  deed  In  favor  of 
said  pnrchaser,  which  was  recorded  In  the 
OouTeyanoe  Book  of  the  recorder's  office  of 
tiie  parish  ot  SL  Landiy  on  the  same  day.' 

That  Gellert  went  Into  possession  ot  the 
land  sold  to  him  Immediately  after  he  had 
acqnlred  at  tax  sale,  and  that  the  tax  sale 
embraced  the  whole  <tf  section  47»  township 
9  south,  of  range  2  west.  Lonislana  meridian. 
That  all  of  the  pnichasepB  snbseqnent  to  Qel' 
lert  went  Into  Immediate  possession  of  th« 
land  at  tbe  date  of  ttielr  xespective  purchas- 
es, and  ttiey,  as  well  as  Oellert,  occupied  the 
same  at  owners,  with  undlstorbed  and  quiet 
possession;  plowed,  ditched,  and  cultivated 
the  same  in  various  crops,  and  enrclsed 
wltboat  disturbance  all  the  powos  and  frai^ 
ehlMS  of  ownership.  That  the  land  pnp> 
chased  tgr  GeUert  at  tlie  tax  sale  was  tiie 
samo  land  which  was  patented  to  Anthony 
Cocknm  or  his  hetrs,  and  that  the  snperfldal 
ana  In  acres  mentioned  In  the  tax  deed  to 
Henry  Gtellert  was  eontndled  the  descrip- 
tion set  out  in  said  deed,  and  that  the  same 
conv^ed  (ju  It  vrat  Intended  to  convey)  all 
of  the  rlgh^  title,  and  Interest  of  Anthony 
Oockran  or  his  heirs  In  and  to  the  nncon- 
llrmed  but  located  iffivate  land  claims  <tf  An- 
thony Cockran  or  his  heirs  to  section  47, 
townah^i  9  sontl^  of  range  3  wes^  on  Bayou 
des  Cannes,  In  the  lower  Prairie  Mamon, 
pariah  of  Acadia. 

That  tt^  aatiior,  Jean  Gay,  applied  first 
for  the  patent  lasned  by  the  government  as 
aforesaid,  and  that  the  patent  only  issued  in 
compliance  wtth  the  third  section  of  said  act 
of  Congress,  not  as  recognising  any  title  to 
aaU  Anthony  Oockmn  or  his  heirs  absolnt^ 
ly,  but  for  the  benefit  ot  all  parties  who  had 
acqulrad  title  to  said  lands  under  the  laws 
of  Louisiana  prior  to  the  issuance  of  said 
patent,  and  tha^  ta  law  and  fac^  ihe  pat- 
entees held  under  said  patent  as  tmsteea  for 
the  benefldarles  luddliv  Ao  logal  and  equi- 
table title  springing  from  the  laws  of  Loulsi* 
ana  recognlwd  In  said  act  of  Congress.  They 
pleaded  In  bar  ot  plalntHTs  actlwi  and  in 
support  ot  their  titles  the  presor^tlon  ot 
three,  five,  and  ten  years. 

Th^  averred  that  the  prescription  of  three 
yesTB  establtohed  by  article  2S3  of  the  Con- 
stltntlon  of  1898  was  a  con^leto  bar  to  the 
actfoiL  They  averred  tbat  they  had  paid 
twos  en  the  property  amonntiiv  to  fSOOj 


that  they  had  placed  upon  said  laud  valuaUe 
improTements  amounting  In  the  aggregate  to 
$20,000;  and  that  should  they  be  evicted, 
they  were  entitled  to  the  value  of  the  same. 
They  prayed  that  plaintiff's  demand  be  dis- 
missed, but,  in  case  of  eviction,  plaintiff  be 
decreed  to  pay  to  respondents,  in  proportion 
to  their  respective  ownership,  the  value  of 
useful  improvements  erected  by  them  on  the 
land,  and  $800  for  taxes  paid,  and  that  pos- 
session be  not  ordered  ontil  said  snm  ahonld 
be  paid. 

The  district  court,  while  declaring  there 
was  merit  in  the  exception  filed  by  defend- 
ants, preferred,  it  said,  to  decide  the  case 
upon  the  merits.  Proceeding  to  do  so,  It  ren< 
dered  Judgment  in  favor  of  the  defendants 
and  against  plaintiff,  rejecting  its  demand, 
and  adjudging  and  decreeing  Laurent  Amau- 
det,  Arthur  Latrellle,  and  Eugene  Honsslere 
to  be  the  owners  of  the  lands  in  controversy, 
called  for  by  their  respective  titles,  and  quiet- 
ed them  In  their  possession  of  sameu  PliUn- 
tlff  appealed. 

Opinion. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  on  the  merits  Is  correct,  and 
that  therefore  there  is  no  necessity  for  re- 
viewing the  acthm  at  the  court  In  respect  to 
the  exception  filed  by  the  defendants.  Were 
this  not  the  case,  the  writer  of  tbia  opinion 
would  have  felt  compelled  to  have  recused 
himself,  notvlthstandlng  the  fact  that  coun- 
sel on  both  sides  declared  Xtnexe  was  no  legal 
or  good  ground  for  Us  recusation. 

The  district  court  found  that  the  defOid- 
ants  and  their  authtm  had  been,  as  a  fact. 
In  the  actual  possession  as  owners  of  the 
property  claimed  by  the  plaintiff  for  over  30 
years,  and  that  the  conditions  and  drcum- 
stancea  under  which  this  possession  was  held 
were  such  as  to  fix  the  title  of  the  ptoperty 
In  the  defendants  by  tl^e  prescripUoa  ac- 
qutrendl  canaa  ot  10  years,  even  it  It  had 
not  been  otherwise  sustainable. 

The  court  further  found  that  the  dtle  of 
the  defmdants  was  protected  ttom  attack 
by  the  i^lntlfl  by  reaaon  ot  the  ptescrlp- 
ti<ra  of  three  years  provided  for  in  article  233 
of  the  constitution  of  1808.  Appellant  urges 
that  the  court  erred  on  both  points. 

On  rebmary  10.  1807,  the  following  act  itf 
Congress  wa?  passed: 

"An  act  to  quiet  title  and  possesion  iritb 
respect  to  certain  unconfirmed  and  lo- 
cated private  land  claims  in  tbe  state  ot 
Louisiana. 

"Section  1.  Be  It  enacted,  tbat  an  the  right 
title,  and  interest  ot  tbo  United  States  In 
and  to  the  lands  situate  In  the  state  ot  Loo- 
Islana,  known  as  the  located  but  unconfirm- 
ed private  land  claims  thereto,  aggr^tlng 
about  ^hty  tbousand  acres;  and  spedflcally 
described  in  the  list  or  tabular  statement  ac- 
companying the  r^rt,  dated  February  nlne- 
tsenth,  eighteen  hundred  and  eighty,  made 
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hj  the  Snrreyor-Geoeral  of  Louisiana,  to  the 
fiommlwrfonflr  of  tbe  General  Land  Office, 
under  a  resolution  of  the  United  States  Sen- 
ate, of  December  second,  eighteen  hundred 
and  BeTent7-nine»  and  which  report  and  list 
were  communicated  to  the  Senate  by  the  Sec- 
retary of  tbe  Interior,  on  March  eighth,  elghtr 
een  hundred  and  eighty,  as  Senate  document 
numbered  one  hundred  and  eleTon,  Forty- 
Sixth  Congress,  Se«md  Session^  shall  be,  and 
the  same  are  bereby  directed  to  b^  granted, 
released,  and  relinquished  by  tbe  United 
'  States,  In  fee  simple,  to  tbe  respecttTe  own- 
en  of  the  equitable  titles  thereto,  and  their 
i»q)ectlTe  heirs  and  assigns  forever,  as  folly 
and  completely,  la  evwy  respect  wbatever, 
as  could  be  done  by  patents  Issued  therefor 
according  to  law^ 

"Sec.  2,  That  nothing  contained  In  this  act 
sliall  In  any  manner  abridge,  divest,  Impair, 
injure  or  prejudice  any  valid  right,  title,  or 
interest  of  any  person  or  persons  In  or  to  any 
portion  or  part  of  the  lands  mentioned  In  said 
first  section,  tbe  true  intent  of  tills  act  being 
to  relinquish  and  abandon,  grant,  give,  and 
concede  any  and  all  right.  Interest  and  estate 
in  law  or  equity  which  tbe  United  States  has, 
or  Is  supposed  to  bs  entitled  to  in  said  lands, 
in  favor  of  all  pmons,  estates,  Anns  or  cor- 
porattons  who  would  be  the  true  and  lawful 
owners  of  tbe  same  under  the  laws  of  Loui- 
siana, indtidlng  the  laws  of  prescription,  In 
the  absence  of  the  said  Interest  and  estate 
of  the  United  States. 

"Sec  i  That  the  Department  of  the  In- 
terior shall  cause  patents  to  Issue  for  such 
lands,  and  sach  patents  shall  issue  In  the 
name  of  the  original  claimant  as  appears  in 
the  list  or  schedule  aforesaid,  and  when  Is- 
sued shall  be  held  to  be  for  the  use  and  bene- 
fit of  the  true  and  lawful  owners  as  provided 
In  sections  one  and  two  of  this  act" 

Under  this  act  a  patent  issued  on  Novem- 
ber 22, 1887,  embodying  on  its  face  the  three 
sections  of  the  act,  and  reciting  furtbw  that, 
aft  the  private  land  claim  of  Aqtbony  Cork- 
ran  appeared  in  tbe  list  of  claims  embraced 
in  the  foregoii^  Senate  executive  document 
numbered  HI.  the  United  States,  In  oonsld- 
eration  of  the  premises,  and  in  conformity 
with  the  provisions  contained  in  sections  2 
and  3  of  the  act,  gives  ^nd  grants  to  Anthony 
Gorkran,  and  bis  taelrs  and  assigns,  section 
47  in  township  9  ^  B.  22,  containing  S80.eo 
acres. 

There  Is  not  In  the  record  any  pcevlous 
application,  for  the  land,  or  entry  thereof,  by 
Anthony  Corkran,  but  the  records  of  the  Land 
Department  show  that  in  1810  tfao  land  was 
surveyed  by  Deputy  United  States  Surveyor 
Jos.  Aborn,  who  filed  a  map  of  the  land,  with 
the  following  procte  verbal: 

"Pursuant  to  an  order-  from  tbe  Principal 
D^uty  Surveyor  of  the  Western  District, 
state  of  Itfulslana,  and  in  confmTnlty  with 
a  certlflcate  B.  No.  1161,  from  the  Board  of 
Oommlsalonen  of  fb»  said  Western  District 


I  have  surveyed  for  Anthony  Corkran  a  ttact 
of  land,"  etc.  (The  words  from  "B.  No.  U51" 
were  scratched  out) 

This  map  and  proems  verbal  were  approved 
on  May  21,  1S17,  by  Gideon  Frits,  principal 
d^uty  snrv^or. 

The  land  was  surveyed  again  In  187&  by 
P.  A.  Thlbodeaux.  d^uty  surveyor,  and  across 
his  map  Is  written,  "Claimed  by  Anthony 
Corkran— no  confirmation  found." 

On  the  27th  of  December,  1882,  the  tax 
collector  of  the  parish  of  St  Landry  execut- 
ed a  deed  In  favor  of  Henry  Oellert  which 
was  recorded  on  the  same  day  In  the  Convey- 
ance Book  of  that  parish,  and  a  copy  of 
which  is  In  the  record,  from  which  It  appean 
that  on  the  2d  day  of  Decnnber,  1882,  he 
had  adjudicated  to  him  at  public  sale,  as 
the  last  and  highest  Udder,  "Poor  bnhdrad 
and  eighty  acres  of  land  situated  in  tbe  low- 
er part  of  Bfamou  on  Bayou  Cane,  being  In 
township  9  south,  of  range  2  west  being  the 
innperty  of  Anthony  Gockran  or  his  heirs 
as  per  assessment  roll  of  the  state  of  Lau- 
Isiana  of  the  year  1881,"  to  satisfy  a  debt 
due  the  said  state  for  the  unpaid  taxes  tac 
the  year  1881  for  tbe  price  and  sum  of  twenty 
five  dollars  cash  in  hand  paid  by  Henry  Oel- 
lert to  tbe  tax  collector.  The  present  de- 
fendants are  admittedly  In  Itossession  of  the 
land  patented  to  Anthony  Cockmn  or  his 
heirs.  Tbe  plaintiff,  claiming  as  the  assignee 
or  vendee  of  tbe  belis  of  Corkran  at  a  sale 
made  to  It  on  the  — —  day  of  — — ,  con- 
tends that  the  land  patented  to  Anthony 
Corkran  or  his  h^rs  was  not  subject  to  state 
taxation  prior  to  tbe  year  1887,  as  until  that 
date  the  land  was  not  segr^ted  from  the 
public  domain,  but  belonged  to  the  United 
States,  and  was  by  reason  of  that  fhct  ex- 
empt from  taxation,  and  therefore  any  sale 
made  by  the  state  of  Louisiana  in  enforce- 
ment of  taxes  alleged  to  be  due  to  it  was  an 
absolute  nullity;  also  that  no  prescription 
could  run  in  favor  of  the  tax  purcbaseD  be- 
cause of  the  radical  character  of  the  defect 
In  the  title,  and  further  because  no  prescrip- 
tion could  run  against  the  United  States. 

The  district  Judge,  in  bis  reascms  for  Judg- 
ment says: 

"The  evidence  ithomn  that  in  1816  Joseph 
Aborn,  deputy  United  States  surveyor,  act- 
ing under,  instructions  from  the  principal 
deputy  surveyor  of  tbe  Western  District,  state 
of  Louisiana,  surveyed  tbe  private  land  claim 
of  Anthony  Corkran  in  Tp.  9  S.,  B.  2  W. 
This  survey  was  approved  May  21„  1817,  by 
Uldeon  Prita,  principal  d^uty  surveyor  West- 
ern District  Louisiana.  [See  survey  of  Aborn, 
in  the  record.} 

"It  Is  true  that  Aborn  designated  the  sec- 
tion as  section  40,  and  as  containing  640 
acres,  but  this  was  in  1816.  Now,  upon  a 
resurvey  In  1874  by  P.  A.  Thlbodeaux,  dep- 
uty United  States  surveyor,  under  Instruc- 
tions, which  survey  was  approved  April  26tb 
1871^  tlw  tfictbm  i»  designated  as  aeetlon  47, 
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and  containing  680a/ioe  aoei,  bnt  gives  the 
same  bonndorleB  as  Aborn,  to  vlt,  Jobn  Mc- 
Daniel  atrnve,  George  King  below.  [See, 
also,  plat  accompanying  patent} 

"In  1882  Baaj  Gellert  purchased  this  land 
at  tax  sale.  He  went  into  possession,  im- 
pr6ved  it;  coltlTated  It,  used  the  timber  on 
it  for  fencing  and  other  purposes.  In  No- 
vember, 188i^  some  of  defendants  herein 
moved  iqton  this  land,  made  application  for 
homestead  entries  thereon.  Henry  Gellert 
Institnted  a  possessory  action  against  these 
defendants.  There  was  Judgment  In  favor  of 
Gellert  in  the  district  court,  which  Judgment 
was  affirmed  by  the  Court  of  Appeal,  Third 
Circuit.  Subsequently  the  homestead  entries 
made  bj  tlieae  defendants  were  canceled  by 
the  register  and  receiver  of  the  United  States 
land  office  at  New  Orleans.  On  appeal  to 
flie  Commissioner  of  the  General  Land  Of- 
fice, at  Washington,  the  Commissioner  af- 
firmed the  Judgm^t  of  the  register  and  re- 
ceiver of  the  land  office  at  New  Orleans.  In 
the  elaborate  and  well-considered  opinion  of 
the  Oommlssloner  of  the  General  Land  Office, 
I  quote  the  following  as  pertinent  to  the  ques- 
tion at  issue:  ^e  appeals  ate  dated  Feb- 
ruary 22,  1892.  Mr.  Elms  [the  attorney  of 
the  ai^lants]  admits  that  a  person  by  the 
name  of  Gellert  purchased  this  Corkran 
claim  at  tax  sale,  and  took  possession  of  the 
land.  Mr.  Elms  also  states  that  he  under- 
stands that  Mr.  Gdlert  Is  now  before  Con- 
gress, seeking  confirmation  of  his  title; 
claiming,  as  he  (Mr.  Elms)  supposes,  under 
Corkran.  I  find  on  file  here  a  plat  of  survey 
of  said  township  approved  in  1817,  and  after- 
wards, again,  after  some  additional  surr^- 
iag,  approved  In  1880.  *  *  *  I  also  find  on 
file  bov  a  plat  of  the  resnrvey  of  said  town- 
ship approved  in  1875.  Section  47,  by  this 
resurv^.  Is  not  subdivided,  bnt  la  reported 
aa  containing  680.90  aons,  and  aa  being 
''claimed  by  Anthony  Corkran— no  confirma- 
tion.'* In  reqionse  to  Senate  resolution  of 
December  2,  1879,  the  honorable  the  Secre- 
tary of  the  Interior  forwarded  March  8, 1880, 
to  the  President  of  the  Senate,  a  report  made 
February  19,  1880,  t^  the  United  States  Sur> 
veyor  General  of  Louisiana  on  located  but 
unconfirmed  private  land  claims  In  said  state. 
The  Corkran  dalm  Is  included  in  this  report 
Tbl»  report  is  printed  as  Senate  Ex.  Doc.  No. 
Ill— 46th  Congress,  2d  Session. 

**  'Prior  to  this  report  this  office  had  called 
tbe  attention  of  Congress  to  the  anomalous 
condition  of  these  claims.  This  office,  in  ite 
report  of  1877,  in  speaking  of  these  claims, 
used  this  language,  namely:  "Practically,  the 
United  States  can  make  no  disposltlOD  of  the 
land  covered  by  these  claims,  and  they  would 
not  If  they  could.  There  are  in  Looisiana 
about  288  claims  In  a  similar  condition  to 
the  Cockran  claim.  These  claims  cover  about 
80,000  acres  of  land,  embracing  In  their  lim- 
Ite  valuable  plantations  and  farms,  and  have 
long  since  been  surveyed  and  represented 
upon  the  township  plats." 


'"Following  the  poU(9  adopted  1^  tida 
government,  namely,  that  the  lands  embraced 
by  these  claims  are  not  public  lands,  in  a 
sense  that  makes  them  subject  to  disposition 
under  the  general  land  laws  of  the  United 
States,  and  being  of  the  opinion  that  it  is  my 
duty  to  await  the  future  direction  of  Con- 
gress in  refermce  to  the  disposition  of  the 
lands  in  question,  and  there  appearing  no 
good  or  sufficient  reason  for  my  making  an 
exception  in  the  matter  of  sold  applications 
to  enter  the  lands  surveyed  for  Coitonn,  I 
have  therefore  affirmed  your  action  In  each 
of  the  cases.*  See,  also.  Senate  Ex.  Doe. 
No.  Ill,  4eth  Ccmgress,  2d  Session;  Extraeto 
from  Bepwta  of  Surveyor  General  tar  U74 
and  1877. 

"It  foUowa  ttat  Anthony  OcHftran  prior  to 
1816,  <daimed  a  tract  of  land  In  Lower 
Mamou,  on  the  west  bank  at  Bayou  dee  Can- 
nes; that  the  prlndpal  depnty  surveyor  for 
tbe  Western  District  of  Louisiana  ordered  the 
survey  of  the  dalm,  the  land  was  In  fact 
surveyed,  and  the  survey  approved.  Follow- 
ing this,  the  land  was  resurveyed  under  au- 
thority by  P.  A.  Thlbodeauz,  deputy  survey- 
or, and  his  survey  was  approved.  The  town- 
ship inap  of  T.  0  8.,  B.  2  W.,  shows  no  con- 
firmation found.  Cor  section  47,  certified  to 
as  being  correct  as  fkr  back  aa  April  26; 
1875. 

"The  officers  of  the  United  States  lisnd 
Office  refused  to  dispose  of  this  land  nnda 
the  general  land  lawa  of  the  United  States, 
and  finally  Coi^rees,  acting  upon  the  Teport 
of  the  Surveyor  General,  passed  the  follow- 
ing act:  'An  act  to  quiet  title  and  posses- 
sion with  napect  to  certain  unconfirmed  and 
located  private  land  claims  lit  Louisiana.*  It 
Is  therein  provided  that  all  the  right,  tiee. 
and  interest  of  the  United  States  In  and  to 
the  lands  situated  In  the  state  of  Louladana 
known  as  the  located  bnt  unconfirmed  |al> 
vate  land  claims  therein,  aggregating  about 
^ghty  tiionsand  acrei^  and  specifically  de- 
scribed in  Uie  list  or  tabular  statonent  ac- 
companying the  report,  dated  Febroary  30, 
1880,  made  by  the  Surveyor  General  of  Lo» 
islana  to  the  Commissions  of  the  General 
Land  Office,  •  •  •  shall  be  and  the  same 
are  hereby  directed  to  be  granted,  released 
and  relinquished  by  the  United  States  in  fee 
simple  to  the  req^tlve  owners  of  the  equita- 
ble titles  thereto,  and  to  their  respective 
heirs  and  assigns  forever,  as  fully  and  com- 
pletely in  every  respect  whatever,  aa  could 
be  done  1^  patoita  issned  ttiaefor  aooord- 
ing  to  Uiw. 

"  'Sec  2.  That  nothing  contained  in  tills 
act  shall  in  any  manner  abridge,  divest.  Im- 
pair, injure  or  prejudice  any  valid  right 
title,  or  Interest  of  any  person  or  parsons  In 
or  to  any  portion  or  part  of  the  lands  men- 
tioned In  said  first  section— the  true  Intent  of 
this  act  being  to'rellnquldi  and  abandon, 
grant,  give,  and  concede  any  and  all  right 
Interest  and  estate  in  law  or  eqnlty  which 
the  United  Statea  la  or  Is  supposed  to  be 
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entitled  In  said  lands,  In  favor  of  on  per- 
sons, estates,  Anns  or  corporations  who  would 
be  the  tree  and  lawful  owners  of  the  same 
under  the  laws  of  Louisiana,  including  tiie 
laws  of  prescriptloii,  In  the  absence  of  the 
Mid  Interest  and  estate  of  the  United  States. 

"  'Sec.  S.  the  Department  of  the  In- 
terior shall  cause  patent  to  Issue  for  such 
lands,  and  such  patents  shall  Issue  In  the 
name  of  the  original  claimant  as  apprars  in 
the  list  or  sdiednle,  and  when  Issued  shall 
be  held  for  the  use  and  benefit  of  the  true 
and  lawful  owners  as  provided  in  sections 
one  and  two  of  tbls  act'  This  act  was  pass- 
ed on  Febroarr  1897.  A  patent  issued 
in  accordance  with  this  act  to  Anthony  Cock- 
ran  and  to  bis  heirs  and  assigns. 

"It  is  now  contended  that  the  land  was 
not  served  from  the  public  domain  until 
the  passage  of  this  act,  and  the  lasvance  of 
the  patent  thereunder.  The  act  of  Oongresa 
Is  In  fact  but  a  quitclaim,  a  relinquiahment, 
or  aUindonment  by  the  goTemment  of  what- 
ever rights  It  bad  or  may  have  had  to  the 
land  In  favor  of  qui  de  droit  It  remits  all 
parties  In  Interest  to  the  courts  of  Louisiana, 
the  mattw  to  be  determined  by  the  laws  of 
Louisiana.  Williams  t.  Close,  12  La.  Ann. 
878;  Sachet     Hooper.  8  La.  107. 

"The  term  'property*  in  the  treaty  by  which 
the  United  States  acquired  Louldana  com- 
prehends every  species  of  tltl^  inchoate  or 
complete,  legal  or  equitably  and  embraces 
rights  whlidi  lie  In  contract  executory  as 
well  as  executed;  and  no  principle  was  bet- 
ter settled  than  that  Inchoate  titles  to  land 
were  property.  The  court  went  so  far  as 
to  aay  such  tlfles  and  au^  pn^rty  would 
have  been  equally  sacred  In  a  republican 
form  of  govOTiment  under  the  laws  of  na- 
tions, without  any  treaty  stlpulatlona.  Bry- 
an V.  Kennett  US  U.  8.  179,  6  Sup.  Ot  407, 
28  L.  Bd.  908;  Delassus  v.  U;  &,  9  Pet.  117, 
9  L.  Ed.  71;  Smith  v.  V.  8.,  10  Pet  S28,  9 
L.  Ed.  442;  SlideU  v.  Orandjean.  Ill  U.  8. 
412,  4  Sup.  Ot  476,  28  L.  Ed.  821;  Williams 
▼.  Olose,  12  La.  Ann.  873;  Sacket  v.  Hooper, 
8  La.  107. 

"'Some  of  tbe  claims  whlAh  bad  always 
been  treated  by  ttia  office,  the  land  offices, 
and  tbe  departments  as  unconfirmed,  and  so 
shown  upon  the  township  maps,  have  by 
such  ezamlnatlws  been  found  to  be  con- 
firmed, and  patents  have  Issued;  and  tbe 
Inference  Is  Just  that  sbnllar  researches  might 
reveal  a  few  other  confirmations  not  now 
■upposed  to  aSaU  Bxtracta  from  Repdrt  for 
1874. 

"Tbe  act  it  a  relinquishment  In  favor  of 
such  persons  as  would,  under  the  laws  of 
IiOUMana,  be  tiie  true,  legal,  and  equitable 
owners  of  such  land  in  the  absence  of  any 
claim  or  title  in  the  United  States,  enabling 
all  penons  who,  under  tbe  laws  of  Louisiana, 
might  to  maintain  a  prescription  against  the 
United  States,  and  all  persons  claiming  under 
<ff  through  them.  The  government  pnctlcal- 
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ly  and  snbshtntlally  never  claimed  this  land 
as  belonging  to  it  and  as  forming  part  of 
the  public  domain. 

'These  are  the  terms  of  the  act  as  I  un- 
derstand than,  and  tbe  patent  must  be  ac- 
cepted under  tbe  terms  of  the  act  or  repu- 
diated. I  am  therefore  of  opinion  and  hold 
that  the  land  In  controveray  was  subject  to 
taxation  and  sale  for  nonpayment  of  taxes." 

In  the  brl^  of  counsel  of  plaintiff,  they 
say: 

"The  following  propositions  of  fact  are 
clearly  borne  out  1^  the  record: 

"First  That  no  title  of  any  kind  has  been 
shown  to  exist  to  Anthony  Cockran  or  his 
heirs  prior  to  1897— neither  Spanish  nor 
French  grant  cash  certificate,  homestead  or 
other  certificate  of  entry,  Spanish  requete 
or  grant  or  any  other  title  In  the  nature  of 
an  equitable  title  In  him  or  to  his  heirs  prior 
to  1887. 

"Second.  That  the  only  equity  possessed 
by  Anthony  Cockran  or  his  bdrs  to  the  land 
to  contest  prior  to  1897  was  an  equity  or 
claim  founded  on  naked  possession. 

"Third.  That  no  confirmatory  grant  or  con- 
cession ripening  the  equity  derived  from 
naked  possession  into  a  title  was  ever  made 
to  Anthony  Cockran  or  his  heirs  prior  to 
1897. 

"Fourth.  Ttiat  the  first,  only,  and  original 
title  of  Anthony  Cockran  or  h^  heirs  was  de- 
rived from  the  special  act  of  Congress  of  Feb- 
ruary 10,  1697,  this  being  the  first  confirma- 
tion and  grant  founded  upon  his  equity  of 
naked  possession;  and  thus  It  appears  that 
the  legal  and  the  equitable  title  In  Anthony 
Cockran  or  his  heirs  arose  at  the  same  time, 
to  wit  February  10,  1897. 

"Under  this  statement  of  facts,  we  found 
[predicate]  tbe  following  propositions  of  law: 

"First  That  In  1882,  when  the  sale  of  the 
land  In  contest  was  made,  the  property  pur- 
ported to  be  conveyed  by  the  tax  deed  was 
the  property  of  the  government  and  was 
therefore  exempted  from  taxation  by  both 
state  and  federal  law. 

"Second.  That  If  sold,  the  pretended  tax 
sale  thereof  was  absolutely  void,  and  that  the 
tax  Bate  thereof  could  convey  no  right  or  ti- 
tle to  the  tax  purchaser,  and  that  the  right 
of  the  claimant  through  a  patent  from  tbe 
government  could  not  be  divested  or  defeat- 
ed by  any  state  statute  or  constitutional  pro- 
visions of  a  curative  or  remedial  nature  pur- 
porting to  divest  tbe  right  or  limit  the  rem- 
edy.  •   •  '  • 

"The  land  to  controversy  in  this  suit  as  we 
shall  contend,  falls  under  the  last  category, 
to  wit,  a  grant  from  the  Congress  of  the 
United  States.  There  is  not  a  scintilla  of  ev- 
idence in  the  record  of  any  written  or  ver- 
bal grant,  either  from  the  French  or  Span- 
ish government  dating  back  to  the  occupa- 
tion of  the  i)reaent  territory  of  Louisiana  by 
tbe  sovereigns  of  these  countries.  Neither  Is 
tliere  any  evldoice  of  any  lurroy  or  locatlos 


Digitized  by 


Google 


754 


86  SOUTHBBN  BEPOBTEB. 


Of  the  land  nnder  an  order  of  •urvey  of  tbe 
Spanish  or  French  government  or  authorities 
prior  to  tbe  treaty  of  Louisiana.  Neither  is 
there  In  the  record  any  evidence  of  any  sort 
of  claim  eubmltted  to  the  board  of  commla- 
Blonere  organized  hi  parsnance  to  the  treaty 
of  cession  to  pass  upon  Inchoate  or  incomplete 
titles  to  properties  situated  In  the  territory  of 
Lonlsiaoa.  and  existent  at  the  time  of  the 
treaty  of  cession.  There  is  not  the  faintest 
snggestlon  of  the  issuance  of  any  certificate, 
warrant,  or  patent  prior  to  the  year  1887. 
In  fact,  the  only  evidence  In  this  record  of 
the  existence  of  any  right  or  claim  In  An- 
thony Corkran  or  bis  heirs  or  assigns  la  tha 
special  act  of  Congress  introduced  lu  evidence 
in  this  salt,  and  bearing  date  February  10, 
1807. 

"If  we  be  correct  In  the  foregoing  proposi- 
tions of  fact,  It  becomes  clear,  as  a  legal  prop- 
osition, that  the  legal  severance  of  the  title 
of  the  United  States  in  and  to  Sec.  47,  T. 
9  S.,  B.  2  W.,  only  took  place  at  tbe  date  of 
the  said  special  act  of  Oongress,  to  wit;  Feb- 
ruary 10,  1897." 

The  arguments  of  the  plaintiff  that  neither 
Anthony  Corkran  nor  his  heirs  wore  with 
right  of  any  kind  In  the  land  In  controversy 
would  lead  directly  up  to  the  result  that,  so 
far  as  they  were  concerned,  the  government 
was  free  to  make  such  disposition  of  It  aa  It 
might  think  proper.  Even  though  the  dis- 
posal of  the  same  was  ultra  vires  and  void, 
they  could  not  urge  It,  for  to  do  so  would 
have  as  Its  result  to  throw  them  out  of  court 
tor  want  of  Interest  in  the  subject-matter. 
Their  rights  resting  exclusively  upon  the  gov- 
ernment's act  Should  that  be  set  aside,  their 
present  pretensions  would  be  left  utterly 
without  any  foundation.  Succession  of  Mo- 
nette,  26  La.  Ann.  26. 

The  government  having  the  power  to  make 
the  grant  and  fix  the  terms  and  conditions  of 
the  same,  and  to  declare  who  should  be  the 
beneficiaries,  and  Anthony  Corkran  and  his 
heirs,  under  ^elr  contention,  having  no  right 
to  call  its  action  in  question,  they  would.be 
forced  to  either  accept  It  with  Its  conditions, 
or  not  at  all.  Corkran  and  his  heirs  would 
have  ho  more  right  to  be  made  the  gratuitous 
beneficiaries  of  the  government  than  any 
one  else^  and  the  parties  who  had  acted  In 
respect  to  this  land  upon  the  belief  that  It 
was  private  property  were  as  much  entitled 
to  governmental  consideration  as  were  par- 
ties claiming,  not  equitable  rights,  but  equita- 
ble claims.  Flalntiirs  couuel,  in  their  brief 
in  Its  behalf,  say:  "We  admit  that  Anthony 
Corkran,  prior  to  February  10,  1897,  and  pri- 
or to  his  death,  on  and  about  1818,  Iiad  made 
some  sort  of  a  claim  to  the  land  Iq  dispute 
In  this  suit,  bat  it  is  equally  clear  from  the 
evidence  that  claim  had  not  ripened  Into 
a  grant  from  any  antecedent  sovereign  of 
the  soli,  nor  had  It  been  ever  confirmed  or 
recognized  by  the  United  States  prior  to  the 
passage  of  the  act  of  Congress  of  Februaz^ 


10,  1897.  It  Is  evident  that  a  claim  li,  not 
only  legally  speaking,  but  in  ordinary  par- 
lance, clearly  dlstlngaisbable  from  a  giant  or 
a  title.  A  'claim'  Is  defined  in  the  Century 
Dictionary  (verbo  'Claim')  a»  the  thing  claim- 
ed or  demanded;  specifically,  a  piece  of  pub- 
lic land  which  a  squatter  or  settler  marks  out 
for  himself  with  the  Intention  of  purchaaing 
It  when  the  government  offers  It  for  sale; 
as,  "he  staked  out  a  claim." ' 

"A  grant,  on  the  contrary,  haa  a  distinctly 
broader  meaning.  It  implies  an  acquired 
right  and  Is  described  by  Mr.  Boavler  as  ap- 
plicable to  the  conveyance  of  incorporeal 
rights.  Bat  In  the  larger  sense  the  term  com- 
prehends anything  that  la  granted  or  passed 
from  one  to  another,  and  is  applied  to  every 
species  of  property.  It  therefore  necessarily 
Implies  a  title  or  vested  right  In  the  grantee 
from  the  grantor,  or  has  a  much  more  preg- 
nant Bignlflcation  than  a  claim.  Not  only 
did  Anthony  Corkran  or  bis  heirs  up  to  1887 
have  a  mere  claim,  but  that  claim  remained 
In  an  Inchoate  condition  until  tbe  act  of  Con- 
gress of  February  10,  1897,  ripened  it  into 
a  grant.  Then,  and  then  only,  did  the  land 
In  dispute  pass  Into  the  domain  of  private 
property,  and  become  tbe  subject  of  con- 
tracts, and  amenable  to  the  laws  of  preacrlp- 
tlon  and  other  law.  Then  only  did  it  become 
subject  to  taxation^  for,  as  long  aa  It  remain- 
ed the  property  of  the  sovereign,  under  the 
authorities  quoted.  It  clearly  was  not  liable 
to  state  taxation.  Under  these  clrcumatan- 
ces,  the  land  was  not  liable  to  any  species  of 
state  taxation  until  the  10th  of  Febmary, 
1897."  It  will  be  seen  from  this  that  there 
was  of  record  somewhere  In  tbe  Land  De- 
partment evidence  of  a  claim  of  some  kind-~ 
not  sucb  a  claim  as  was  enforceable  in  law, 
but  one  dependent  upon  the  grace  and  favw 
of  the  government,  and  that  the  platotlff,  aa 
tbe  assignee  of  the  Corkran  heirs,  is  urging 
that  the  government  was  acting  more  gen- 
erously and  liberally  towards  them  than  it 
should  or  could  have  been  compelled  to  act 

Such  a  contention,  coming  from  the  quarter 
it  does.  Is  not  to  he  received  for  the  pnrpoas 
soaght  to  be  attained  in  this  action. 

If  Corkran  or  his  heirs  had  no  claim  of 
character  auch  as  could  be  forced  or  legally 
entitled  to  have  been  recognized,  tbe  govern- 
ment could  impose  sucb  conditions  to  the  vol- 
untary recognition  of  the  same  as  it  thought 
proper,  and  the  parties  claiming  under  the 
act  of  recognition  would  be  forced  to  accept 
them  or  nothing,  Sacceaston  of  Monette^  26 
La.  Ann.  2& 

There  is  no  one  before  the  court  claim- 
ing rights  under  the  government  advetae 
to  the  rights  acquired  by  the  parties  xmier 
the  government  and  whatever  rights  the 
government  Itself  might  have  had,  or  gromids 
for  objection,  It  had  ^ressly  renounced  and 
waived,  not  only  in  favor  and  behalf  of  An- 
thony Corkran  or  his  heirs,  but  of  any  otbor 
person  who  would  hare  bad  legal  rights  bad 


Digitized  by 


Google 


La.) 


OOBKRAN  OIL  A  DUTBLOPBIBNT  00.  T.  ABNAUDBT. 


T56 


the  goTernment  Itself  had  none  when  thoM 
rights  attached.  This  renunciation  or  waiver 
could  as  legally  and  properly  have  been  made 
by  the  goveniment  In  behalf  and  In  favor  of 
this  class  of  persons  aa  It  conid  have  been 
made  la  favor  of  the  Corkran  heirs,  and  that 
thiB  renondation  and  waiver  was  Intended  to 
cover  and  protect  the  rights  of  the  latter 
class  appears  on  the  face  of  the  act  of  Con- 
Cress.  The  government  conld,  If  it  thought 
proper,  have  made  Its  conveyance  act  retro- 
spectively or  by  relation  to  a  certain  term,  or 
80  as  to  cover  and  protect  any  claims  or 
rights  of  third  parties  existing  prior  to  Its 
date;  and  it  did  this,  in  point  of  fact. 

Grant  that  the  act  of  Gongrpss  was  an 
original  grant  to  the  Corkran  heirs  as  of  date 
of  Its  passage;  it  was  none  the  less  a  grant 
coupled  with  conditions  and  charges  In  favor 
of  third  parties,  and  the  Corkran  heirs  were 
forced  to  accept  the  grant  with  the  conditions 
attached.  They  could  not  accept  It  as  far  as 
It  might  be  favorable  to  them,  and  repudiate 
Its  effect  as  to  other  iMirties.  The  plaintiff 
18  seeking  to  urge  objections  which  conld  only 
be  advanced  by  parties  holding  adversely  to 
the  government's  action  or  by  the  govern- 
ment Itself.  There  are  no  persons  claiming 
adverse  rights,  and,  the  government  having 
expressly  renounced  and  waived  her  own, 
plaintiff  cannot,  through  her,  urge  them. 

It  iB  a  matter  of  no  moment  what  rights 
might  have  been  held  under  otber  and  dif- 
ferent circumstances,  for  we  must  take  the 
case  as  we  find  It,  and,  so  taking  It,  the  prop- 
erty must  be  considered  precisely  as  If  It 
bad  been  private  property  when  It  was  as- 
sessed and  sold  for  state  taxes.  We  will 
show  later  that,  under  the  situation  dis- 
closed by  this  record,  plaintiff's  position 
would  not  be  bettered  by  recognizing  that 
the  property  was,  at  the  time  of  such  aft- 
Bessment  and  sale,  part  of  the  public  domain 
of  the  United  States. 

Plaintiff  urges  that,  even  If  the  property 
bad  been  subject  to  assessment  and  sale 
for  state  taxes,  the  tax  sale  to  Henry  Gellert 
in  1882  was  absolutely  null  and  void,  and 
conveyed  and  could  convey  none  to  him. 
Counsel,  aware  of  the  provisions  of  article 
233  of  tbe  Oonstitutton  of  1898  as  to  the  pre- 
scription of  three  years  barring  an  action 
seeking  to  annul  a  tax  title,  brought  a  di- 
re<ft  petitory  action  against  defendants,  as 
being  In  the  actual  possession  of  the  proper- 
ty which  they  claim.  Beferring  to  its  de- 
mand, plaintiff  says:  "It  Is  a  petitory  action. 
That  action,  pnre  and  simple,  unaccompanied 
by  any  demand  in  nullity,  is  never  prescrib- 
ed, though  tbe  defendant  In  such  action  may 
show  a  better  title  by  the  aid  of  prescription. 
This  Is  the  case  here.  Plaintiff  has  not  at- 
tacked the  defendants'  titie.  It  has  set  up 
its  own,  and  alleged  that  the  defendants  pos- 
sessed the  property  claimed  as  trespassers. 
The  defendants  set  up  an  adverse  titie,  and 
claim  that  by  the  aid  of  prescription  It  Is 


tbe  better  title.  Of  course,  our  whole  argu- 
ment upon  this  head  depends  upou  the  cor- 
rectness of  the  proposition  heretofore  ad- 
vanced, that  the  tax  deed  Is  absolutely  null, 
for  want  of  a  description  by  which  tbe  pnv 
erty  could  be  identified.    •   •  • 

"In  this  case  tbe  nullities  In  the  tax  pro- 
ceedings of  1882  were  not  pleaded  by  tbe 
plaintiff  in  this  suit,  nor  was  any  evidence 
offered  to  establish  them.  The  nullities  al- 
leged appear  upon  the  very  face  of  the  tax 
sale  and  the  other  documents  offered  in  evi- 
dence by  defendants  themselves,  and  our 
whole  argument  in  this  case,  in  so  far  as 
these  proceedings  are  concerned,  1b  founded 
entirely  upon  what  appears  upon  the  face  of 
the  evidence  tendered  by  the  defendants 
themselves.  This  evidence  was  offered  and 
introduced  with  all  these  patent  nullities 
stamped  upon  them.  The  nullities  are  inher- 
ent, and  not  extrinsic,  and  import  their  In- 
validity on  their  face.  We  have  attempted 
to  show  that  the  tax  deed  of  1882  Is  absolute- 
ly null  upon  Its  face,  because  It  conveys  no 
certain  property  in  terms,  and  because  of 
the  fact  that  tbe  property  mentioned  in  terms 
is  impossible  of  Identification.  It  therefore 
does  not  possess  the  character  of  a  *sale  of 
property  for  taxes,'  In  tbe  purview  and  in- 
tendment of  article  233  of  the  Constitution 
of  1898;  nor  does  there  exist  any  necessity 
'to  set  it  aside,'  in  the  language  of  that  arti- 
cle, for  It  is  a  nudum  pactum,  Intrinsically 
null  and  void,  and  requiring  no  action  of  the 
court,  beyond  the  mere  declaration  of  a  ju- 
dicial conclusion  as  to  that  fact.  Inevitably 
derived  from  the  mere  Inspection  of  tbe  docu- 
ment Itself."" 

The  defendants.  In  answer  to  plalntlfTs 
petitory  action,  pleaded,  as  we  have  seen, 
the  general  Issue.  They  then  pleaded  that 
they  and  their  authore  had  been  In  the  ac- 
tual, corporeal  possession  of  the  property 
claimed,  as  owners,  under  the  conditions  re* 
quired  for  acquiring  the  same  by  the  pre- 
scription of  10  years.  They  also  pleaded  in 
bar  of  plaintiffs  action  the  prescription  pro- 
vided for  by  article  233  of  the  Constitution 
of  1808. 

On  the  trial  of  the  case,  defendants  estab- 
lished that  they  and  their  authors  had  been 
In  possession  as  they  had  alleged,  and  they 
claimed,  and  now  claim,  they  were  ^titled 
to  hold  tbe  property  by  the  prescription  of 
10  years  in  the  absence  of  affirmative  proof 
by  the  plaintiff  of  some  circumstances  which 
would  take  the  case  out  of  the  operation  of 
the  laws  of  prescription  tnvoked.  Defend- 
ants offered  In  evidence  a  deed  which  show- 
ed upon  Its  face  tbat  defNidants  and  tta^ 
authors  traced  their  title  back  to  a  tax  deed 
made  by  tbe  state  tax  collector  as  far  bade 
as  18S2.  Plaintiffs  bad  not  attacked  tbls  tax 
sale  In  their  petition,  nor  did  they  attack 
it  after  the  deed  was  offered,  but  contented 
themsdves  with  arguing  and  maintaining 
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that  tbe  tax  deed  Introdoced  showed  on  Ita 
face  the  nullity  of  the  tax  sale. 

In  dealing  with  the  issues  sabmltted  to  the 
court,  we  wlU  first  say  that  uie  presumption, 
"Omnia  rite,"  applies  to  tax  Bates,  under 
some  circumstances  and  conditions,  as  well 
as  to  sales  under  execution,  aCter  a  great 
lapse  <a  time.  This  court  has  Itself  applied 
that  presumption  to  a  tax  sale  In  WUlls  v. 
Cypress  Co.,  108  La.  256.  82  South.  386. 
Where  proceedings  having  for  effect  the  di- 
Testlture  of  title  hare  remained  for  many 
years  unattacked,  and  parties  have  been  per- 
mitted to  remain  under  them  for  long  pe- 
riods In  the  quiet  possession  of  proper^  as 
the  true  owners,  adding  to  its  value  by  per- 
manent improvements,  weakness  of  the  evi- 
dence offered  as  to  certain  facts  will  fre- 
quently be  fortified,  and  the  want  of  positive 
testimony  supplied,  by  presumptions,  when 
this  would  not  be  allowed  In  matters  of  re> 
cent  date. 

In  tbe  present  instance  plaintiff  urges  the 
tax  title  was  an  absolute  nullity,  because  the 
description  of  the  property  to  be  sold  is  too 
Indefinite  to  transfer  any  property  whatever. 
The  full  description  In  the  tax  deed  Is,  "Four 
hundred  and  eighty-one  acres  of  land  situat- 
ed In  the  lower  part  of  Mamou,  on  Bayou 
Oane,  being  In  township  nine  south,  of  range 
two  west,  being  tbe  property  of  Anthony 
Cockran  or  bis  heirs,  as  per  assessment  roll 
of  the  state  of  Louisiana  of  the  year  1881." 

Counsel  call  attention  to  the  fact  that  de- 
fendants did  not  offer  the  assessment  there- 
in referred  to,  but  only  the  tax  deed,  and 
they  argue  that  the  description  in  the  assess- 
ment must  be  presumed  to  be  faulty  and 
Identical  with  that  In  the  deed.  We  can 
scarcely  adopt  that  Inference  as  logical,  for, 
bad  tlie  two  descriptions  been  precisely  the 
same,  there  would  have  been  no  reason  for 
referring  back  to  the  assessment  roll.  The 
Inference  would  rather  be  that  the  assess- 
ment description  was  broader,  more  precise, 
and  more  definite  than  was  that  In  the  deed. 
We  should  not  and  will  not,  after  this  great 
lapse  of  time,  presume  illegality  or  Insnffl- 
ciency  In  the  assessment  to  which  reference 
was  made,  but,  on  the  contrary,  we  will  pre- 
sume that  It  was  correct  and  regular.  If  the 
assessment  roll  was  not  produced,  it  was 
doubtiess  becanse  it  had  been  mislaid  or  had 
not  been  preserved.  Not  much  attention  is 
paid  to  documents  of  that  kind  after  they 
have  served  their  present  pnrpose.  We  think 
tbe  defendants  were  not  called  npon  to  make 
^ilanations.  In  the  absence  of  actual  at- 
tack upon  the  tax  proceedings,  but  were  jus- 
tified In  relying  npon  the  presumption  of  reg- 
ularity which  would  apply  to  them  under 
existing  conditions.  It  was  plaintiff's  duty 
to  have  raised  by  pleadings,  under  the  cir- 
cumstances, a  direct  issue  as  to  tbe  Illegality 
of  the  assessment  and  tax  sale. 

Flatntlfl^  la  referring  to  ttu  Eoqulrements 


of  an  act  dlvestlnc  tttie,  ray*,  **It  sbonld 
show  on  its  face,  or  by  reference  to  accet< 
slble  public  documents,  what  Is  taken  from 
the  owner  and  transferred  to  the  purchaser," 
and  cite  in  support  of  that  position  a  great 
number  of  aothorltie»— among  others,  that  ct 
Wilson  V.  Marshall,  10  La.  Ann.  329. 

The  tax  deed  offered  did  reter  to  the  as- 
sessment roll  of  1881— a  public  dooiment 
which  was  then  accessible^  though  it  was  aol^ 
Ject  to  loss. 

Defendants  evidentiy  relied  in  th^  plead* 
Ings  and  proof  upon  article  233  of  the  Con- 
stitution, upon  the  strength  of  the  defensive 
position  which  they  would  hold,  when  they 
should  have  shown  an  actual  corimreal  pos- 
session of  the  property  claimed  by  themselves 
and  their  authors  for  ID  or  20  years  as  own- 
ers, and  have  traced  their  rights  back  to  a 
tax  sale. 

We  do  not  think  plaintiff's  position  at  all 
strengthened,  under  tbe  present  laws,  by 
the  fact  that  It  bronght  a  petitory  action, 
poro  and  idmple.  The  issue  between  the 
parties  finally  took  the  shape  of  an  attack 
made  by  the  plaintiff  out  of  possession  of 
certain  property,  upon  defendants,  in  the  ac- 
tual posaesidon  of  the  same,  and  Justifying 
their  possession  by  tracing  the  origin  of 
such  possession  back  to  a  tax  sale.  Tbe 
form  of  the  action  did  not  change  the  lasue. 
Defendants  do  not  plead  prescription  against 
the  petitory,  but  upon  an  incidentally  raised 
action  of  nullity.  The  sale  referred  to  was 
strictiy  a  sale  for  taxes.  The  property  was 
proceeded  against  as  property  belonging  to 
Anthony  Corkran  or  his  heirs,  and,  as  mat- 
ters hare  now  shaped  themselves.  It  must 
be  taken  to  have  belonged  to  them  at  the 
time  of  the  sale.  The  defendants  and  their 
authors  not  only  bad  corporeal  possession 
prior  to  1898,  but  It  extended  (before  the  in- 
stitution of  this  suit)  for  three  years  after 
the  adoption  of  the  Constitution  of  1898,  so 
that  this  possession  was  itself  protected  per- 
manently from  attack  by  plaintiff  by  article 
233,  ind^endently  of  tbe  merits  of  the  tax  ti- 
tie  (Lefflngwell  v.  Warren,  2  Black,  599,  17  L. 
Ed.  261;  Burroughs  on  Taxati<w,  343;  Cooley 
on  Taxation  (3d  Ed.)  pp.  550,  567,  559,  SfiO, 
661;  Blackwell  on  Tax  Tlties,  8  80S,  p.  642), 
even  bad  tbe  property  at  tbe  time  of  the  tax 
.  sale  not  been  segregated  from  the  public 
domain,  and  even  though  their  titie  to  the 
property  had  been  void  (In  re  Lockhart,  lOO 
La.  740, 33  South.  753).  This  permanent  pro* 
tection  to  possession  is  equivalent  to  legal 
ownership.  Pillow  v.  Boberts,  13  How.  472, 
14  L.  Ed.  22a  In  Am.  &  Eng.  Ency.  of 
Law,  on  pages  267,  284,  286,  287.  aud 
288.  are  collated  numerous  authorities  to  the 
effect  that  a  tax  deed  which  pnrports  to  con- 
vey the  title  to  real  estate  to  the  grantee 
constitutes  color  of  titie,  although  it  may  be 
void;  and  one  of  the  citations  Is  to  the  effect 
that  when  defendant  had  taken  Bowessinn 
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of  the  land  In  question  under  a  tax  deed 
Told  because  the  land  belonged  to  the  United 
States  and  was  not  subject  to  taxation,  but 
continued  In  nnlntemipted  possession  under 
his  tax  deed  for  more  than  10  years  after 
plaintiff  procured  his  title,  It  was  held  that, 
although  defendant's  color  of  title  began 
whUe  the  government  yet  beld  the  land,  yet  If 
Ills  possession  thereafter  was  continued  for 
more  than  10  years  after  plalntlfC  acquired 
his  title,  plaintiff's  right  of  action  to  recoTer 
the  land  was  barred  by  the  statute  of  limi- 
tations, though  the  statute  would  not  have 
run  against  the  govemment,  had  the  title 
remained  In  It  See  Pillow  t.  Boberts,  13 
How.  472, 14  L.  Ed.  228.  Plahitiffs  bad  cer- 
tainly the  right,  even  on  their  own  theory, 
to  attack  defendants'  tax .  title'  after 
ruary.  1897.  Having  failed  to  institute  tbeir 
proceeding  within  the  three  years  from  the 
date  of  the  adoption  of  the  Constitution, 
their'rlgbt  of  action  was  forever  barred.  In 
re  Lockhart,  109  La.  740,  33  South.  763. 

We  tblnk  that  defendants  have  sustained 
their  defense  under  both  of  the  prescriptions 
invoked— that  of  10  years,  acqulrendl  causa, 
and  that  of  S  years,  under  article  283  of  the 
Constitution.  • 

Plaintiff  contends  that  the  prcv^rty  sold 
at  the  tax  sale  was  not  susceptible  of  Iden- 
tlficatlon.  but,  as  a  fact,  Gellert  did  Identify 
It,  OS  now  shown  by  the  patent,  and  took  pov- 
senlon  of  It  under  color  of  title  as  ownw. 
The  present  defendants  seem  to  have  been 
for  a  number  of  years  In  actual  possession 
of  nearly  the  whole  of  the  tract,  and,  though 
Gellert,  the  purchaser  at  the  tax  sale,  did 
not  inclose  the  entire  property,  he  fenced  a 
part,  and  cultivated  and  used  a  part  as  a 
pasture.  Fosseralng  under  a  title,  he  had 
constructive  posaesaton  of  the  whole.  Gork- 
ran  and  his  tuSn  bad  poBHSslon  of  no  part 
of  the  tract 

This  case  resembles  tn  many  of  Its  fea- 
tures that  of  JopUng  t.  Obachere,  107  ha.  522, 
32  South.  218.  It  is  absolutely  devoid  of 
equity.  Anthony  Cockran  died  as  far  back 
88  1618,  and  the  last  we  hear  of  him  or  of  Ills 
heirs,  until  this  suit  was  brought  was  in 
1822.  Some  of  the  assignors  of  the  plaintiff 
are  the  great-great-great-grandchlldren  of 
Anthony  Cockran.  None  of  the  assignors 
knew  him  otherwise  than  by  reputation. 
They  were  indifferent  during  this  long  In- 
terval of  time  to  any  rights  they  may  bare 
had  In  this  land,  and  Indifferent,  also^  to 
any  duty  connected  with  It  as  owners;  and 
It  was  only  after  Mie  property  had  acquired 
Talne  from  being  ascertained  to  be  In  the 
recently  discovered  "oil  field"  that  they  ap- 
pear upon  the  scene,  after  being  hunted  up 
by  a  party  acting  in  bis  own  Interest  for  a 
consideration,  seeking  to  attack  parties  who 
have  been  in  possession  of  the  property  for 
many-  years  In  good  foitli,  and  who  had  made 
Taloable  invrovements  upon  It  at  great  ex- 
peose.  The  remarks  we  made  In  the  Jopllng 


Case  from  this  standpoint  find  fuU  applica- 
tion here. 

The  Judgment  appealed  fiEom  la  ooxrect, 
and  it  Is  hereby  affirmed. 


dU  U.  HT) 

No.  14.S8& 
BABNIDGB  et  nz.  v.  KIIJ*ATBIOK. 
(Supreme  Court  of  Louisiana.  Jan.  4,  UOl) 

MARRIAQg  LICENSBft-ORANT  BT  CLBRK  CV 
COUBT— NEOLBCT  OF  DUVT. 

1.  The  existing  provision  of  law  as  to  the  pre- 
cise drcnnutances  and  evidence  under  which 
clerks  of  court  are  authorized  to  IsBue  marriage 
licenses  are  of  a  very  geaeral  character,  and 
what  ts  called  for  in  each  case  is  left  very 
much  to  their  sound  Judgment  and  discretioo. 

2.  When  a  clerk  of  court  does  not  know  and 
baa  never  seen  the  intended  wife,  and  there  is 
nothing  la  tiie  partlcQlar  case  calculated  to 
aroose  his  auspiaons  as  to  her  being  a  minor, 
he  is  not  guilty  of  negligence  and  failure  of 
ofQcial  duty,  and  liable  in  damages,  for  grant- 
ing a  liceuae,  relying  upon  the  truthfulness  of 
Btatements  made  to  him  by  fh«  Intenited  hus- 
band and  the  frlwd  acowpanying  him,  who 
signed  as  surety  <m  the  bond,  required  to  be 
given  under  article  101  of  the  CivO  Code,  that 
the  parties  were  of  age,  and  everythijag  was 
right 

(Syllabus  by  the  Court) 

Aroeai  from  Thlrteoitli  Jndlcial  District 
Court,  Parish  of  Bapldes;  W.  F.  Blackman, 
Judge. 

Action  J.  J.  Bamid^  and  wife  against 
Charles  M.  Kllpatrick.  Judgment  for  de- 
fendant snd  plalntUfs  appeal.  Affirmed. 

John  Holmes  Overton,  for  appdlanta. 
White  &  Thornton  and  T.  W.  Po"o^b^i  tin 
appellee. 

Statement  of  the  Oas& 

NICHOLLS,  C.  J.  The  plaintiffs  are  the 
father  and  mother  of  Leunle  Bamldge^  now 
the  wife  of  W.  K.  Foole.  The  defendant  is 
clerk  of  the  district  court  for  the  parish  of 
Bapldes. 

It  is  alleged  that  he,  in  his  capacity  of 
clerk  of  court  Issued  on  the  5th  of  Decem- 
ber, 1902,  a  license  authorizing  any  minister 
of  the  gospel.  Judge,  or  Justice  of  the  peace, 
to  unite  in  the  bonds  of  matrimony  their 
said  daughter  Lennle  and  W.  K.  Poole,  and 
that  under  and  by  virtue  of  said  license,  J. 
R,  Hart  Justice  of  the  peace,  solemnized  said 
marriage. 

That  at  the  time  said  license  was  Issued 
their  daughter  was  a  mhior  17  years  of  age, 
a  school  girl  in  short  dresses,  far  too  Imma- 
ture and  undeveloped  to  marry;  that  the 
defendant  Issued  said  Ucense  without  proof 
of  their  consent  and  In  violation  of  their 
legal  rights  as  the  natural  guardians  and  pro- 


T&  8m  Uarrlan  voL  K  Out  Dig.  |  M. 


Digitized  by 


Google 


768 


SB  SOUTHBBM  BKPOBTBB. 


t«cton  of  ttiolr  dilld;  that  mid  marriage 
wu  Kdemntwd  without  tbelr  consent,  knowl- 
edge, w  muptefam,  wtilcb  marriage,  had  they 
known  of  it,  tbey  wonld  have  strenuooaiy 
oppoeed,  both  on  accoimt  oC  their  daughter's 
700th,  and  bj  reason  of  the  objecttona  which 
they  had  to  a  nuttlmonlal  alliance  with  the 
Mid  Foole  and  hla  family. 

That  their  daughter  remained  with  her  hus- 
band about  two  daya,  and  then  voluotarlly 
abandoned  him  and  returned  to  the  parental 
home,  where  8h«  bad  been  ever  since. 

That  the  hi^tea  and  aspirations  which  they 
cherished  for  tbelr  daughter's  future  had 
been  bUghted*  and  that  aaid  marriage  had 
proved  a  disgrace  and  aeandal  to  them  and 
their  family,  and  had  caused  them  to  suffer 
great  distress,  anxiety,  and  mental  anguish, 
all  of  which  had  been  caused  by  the  groas 
and  willful  violation  of  their  rights  by  the 
defendant,  by  bis  unwarranted  Issuance  of 
said  license,  without  which  said  marriage 
would  not  have  been  conaummated.  Forsald 
injuries  alleged,  the  defendant  was  Indebted 
to  them  in  the  sum  of  $2,000  actual  and  com- 
pensatory damages,  fSOO  exemplary  and  pu- 
nitory damages,  and  |100  attorney's  fees. 
They  prayed  for  citation  on  the  defendant, 
and  judgment  ^ralnst  him  accordlugly.  De- 
fendant, after  filing  an  exception  of  no  cause 
of  action,  answered,  pleading  the  general  Is- 
sue. He  admitted  that  he  did,  In  hla  ca- 
pacity aa  clttk  of  the  court,  issue  a  license 
authorizing  and  empowering  any  minister  of 
the  gospel,  Judge,  or  Justice  of  the  peace  to 
unite  in  matrimony  W.  K.  Poole  and  Lennle 
Bamidge.  and  tha^  by  vlrtne  of  said  license, 
J.  B.  Hart,  Justice  of  the  peace,  solemnised 
said  marriage. 

He  denied  specially  that  he  issued  said  U- 
cense  without  proof  of  plaintiffs'  consult,  and 
in  violation  of  their  legal  rights  as  guard- 
ians and  protectors  of  their  child.  He  avera 
that  be  took  due  proof;  and  was  assured  and 
satisfied  that  there  was  no  legal  objection  or 
parental  objection  thereto.  He  averred  that 
he  had  lasned  the  license  in  the  usual  and 
regular  discharge  of  the  duties  of  hfs  ofi9ce. 
Further  answering,  he  averred  that  it  was 
customazy  and  usual,  in  case  of  parental  ob- 
jection, for  parents  to  give  notice  to  the  clerk 
not  to  issue  a  license  for  the  marriage  of  a 
mbior  child,  and  that  no  such  notice  was 
given  in  this  case.  He  averred  tiiat  W.  K. 
Poole  was  a  constant  and  habitual  visitor  of 
Miss  Lennle  Baroldge  at  the  home  of  her 
parents  before  the  marriage,  that  he  was 
constantly  received  without  objection,  that 
he  frequently  escorted  her  as  an  escort;  that 
his  family  was  of  equal  social  standhig  with 
theirs,  that  they  allowed  their  daughter  to 
visit  at  the  home  of  the  said  Poole,  and  that, 
from  the  frequency  of  bis  visits,  and  the  at- 
tentions which  be  paid  to  their  daughter,  be 
had  full  reason  to  conclude  that  he  contem- 
plated matrimony  with  thehr  daughter,  and 
th«7  wen  gnUty  of  contributory  negllgenee 


In  not  Sling  an  objection  with  the  derk  of 
court,  if  they  had  objection  to  the  marriage. 
He  denied  that  plalntiflb  bad  been  damaged 
bjr  Ua  action  in  tbe  premfsea. 

Opinion. 

It  Is  not  diluted  defendant  tiiat  the 
daughter  of  the  ylatntllTii  was  a  minor  at  the 
time  of  her  marriage,  nor  that  her  marriage 
was  celebrated  under  a  license  for  marriage 
granted  by  himself.  The  avldoice  shows  that 
the  defendant  issued  tbe  license  upon  the 
faith  of  answers  to  him  made  by  Poole,  tbe 
applicant  for  the  license,  at  the  time  of  his 
application,  and  by  Tanner,  who  was  ac- 
companying him  to  become  his  surety  on  the 
bond  wlilch  the  law  requires  to  be  given  un- 
der article  101  of  the  CHvU  Code  by  the  in- 
tended husband,  and  which  bond  Tanner 
then  signed  as  surety,  that  "both  parties 
were  over  age  and  everything  was  all  right." 

Plaintiffs  insist  that  these  replies  were 
entirely  InsufBdent  to  have  Justified  or  vrar- 
ranted  defendant  In  Issuing  the  license. 
They  contend  that  be  should  have  required 
direct  evid«ice  of  the  consent  of  the  par- 
ents, and  also  of  the  age  of  the  intended 
bride.  The  evidence  shows  that  defendant 
vras  unacquainted  with  her,  or  any  of  the 
facte  connected  with  the  courtehlp  between 
the  parties,  or  their  proposed  marriage 
Plalntilfs  themselves  testified  that  tbey  did 
not  anticipate,  but  were  taken  completely  by 
surprise  by,  what  occurred.  PlaintifTs  refer 
the  court  to  article  97  of  the  CivU  Code,  hi 
which  it  Is  declared  that  "the  minor  of  eith« 
sex  who  has  atteined  the  competent  age  to 
marry  most  have  received  the  consent  of  his 
father  and  mother  or  of  the  survivor  of 
them,  and  if  they  are  both  dead  the  consent 
of  his  tutor.  He  must  furnish  proof  of  this 
consent  to  the  officer -to  whom  be  applies  fw 
permission  to  marry,"  and  contend  tbat 
"proof,"  when  used  in  a  legislative  enact- 
ment, means  competent  and  legal  evidence, 
or,  in  other  words^  testimony  tliat  conforms 
to  tbe  fundamentel  rules  of  proof,  raie  of 
which  excludes  hearsay  testimony,  bovrever 
trustworthy  the  informant,  or  however  ex- 
plicit may  be  the  belief  in  the  truth  of  wliat 
he  has  heard;  that  it  Is  a  technical  word» 
used  in  a  technical  sense,  and  implies  tbe 
application,  to  some  extend  of  those  role* 
under  which  evidence  is  ordinarily  admitted. 
They  quote  in  support  of  tlielr  contention 
Hunt  V.  Hill,  20  N.  J.  Law,  476;  IngUa  v. 
Schreiner,  08  N.  J.  lAw,  122,  S2  AU.  ISI; 
Tosburgh  T.  Welch,  11  Johns.  175;  Brown  v. 
HInchman,  9  Johns.  70;  Bette  v.  Betta,  1 
Johns.  Oh.  197;  Dabney  v.  Mitchell,  S4  Ala. 
200;  Cattea  r.  Rutledge,  88  Ala.  110;  23  Am. 
&  Sng.  Ency.  of  Law  (2d  Ed.)  p.  246,  verbo. 
*'Proor';  also  same  work,  voL  17  Ed.)  p. 
782,  note,  and  Wood  v.  Famell,  00  Ala.  54& 

Defendant,  on  the  other  hand,  mnlntaltts 
tlut  the  word  "proof"  means  "logically  Bnf&> 
dent  reasons  for  assenting  to  tin  tmtk  nt 
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ft  propotltton  adnneeff*;  tbat  *\piantl^  of 
appropriate  dvideDce  which  ptodncaa  aasur- 
ance  and  oertaintT"— "the  oonvindng  effect 
of  erldence";  that  pior^  la  to  "deter- 
mtne  or  pennade  that  a  thing  does  or  doea 
not  exist**  He  (dies  fbB  Oentiiry  Diettonarj* 
BoiiTler'a  Law  Dlcttonarj,  and  Buffalo  By. 
Gol  t.  R^rnolda,  6  How.  Fiae,  8& 

IMendant  oontsnds  tiiat  the  eonoln^na 
which  be  reached  In  fhla  case  as  to  bis  right 
to  lasne  the  Ucensa  were  legally  sappnted  by 
the  means  which  be  adopted  to  ascertain  the 
facts  of  the  case;  that,  except  tai  states  where 
qoedfie  kinds  of  proof  are  required  affixed 
hf  statnte,  the  only  Und  and  degree  ot  vnol 
required  Is  that  wblcb  Is  anffldent  to  coo- 
Tlnee  a  reaacmable  man;  that  affldavUs  are 
not  essential  under  the  reqnlremento  of  the 
ClTll  Code  ot  tbls  atate,  w  deflnltlaua  of  t3ie 
wotd  *^roof." 

FlalntlflB  say:  "The  whole  ttse  resolTea 
itself  Into  the  single  question,  did  defendant 
reeelTe  proof)" 

At  one  time  the  predae  drcamstaoces  and 
evidence  vaAsit  which  a  license  tot  a  marriage 
conld  be  issued  were  fixed  by  law.  These 
spedal  requirements  were  referred  to  In  Mo- 
Oonnell  t.  City  of  New  Orleans,  16  Ia  Ann, 
410,  but  tbqr  are  no  iaasot  found  In  fbe  Code; 
The  present  prorlalona  of  law  on  the  subject 
are  of  a  very  general  character,  and  what 
.  is  called  for  In  each  case  is  left  rery  much 
to  the  discretion  and  the  sound  Judgment  of 
the  clerks  of  court,  under  Ito  particular  state 
of  facts.  The  standard  which  plaintiffs  set 
iq>  as  that  by  which  to  test  thtir  legal  respon- 
sibility in  this  matter  Is  unreasonably  blgh 
and  seTere.  Plaintiffs  .suggest  that  defend- 
ant should  hare  administered  an  oath  to 
Poole  and  to  Tanner.  In  State  t.  Tbertot,  50 
La.  Ann.  1169,  24  South.  179,  this  court  af- 
firmed the  Judgment  of  the  district  court  In 
that  case,  quoting  the  opinion  therein  of  the 
trial  Judge  to  the  effect  that  "The  only  ques- 
tion was  whether  the  clerk  of  court,  under 
the  law,  had  authority  to  administer  the  oath, 
the  aasigned  basis  of  the  peijury.  If  he  was 
not  authorised  to  do  so,  then  the  indictment 
cannot  be  supported." 

"Under  article  101,  GIt.  Code,  the  only  au- 
thority given  to  clerks  in  the  matter  of  mar- 
riage licenses.  Is  to  require  the  Intended  hus- 
band to  give  a  bond,  with  surety.  In  a  sum 
proportloued  to  his  means,  with  condition 
that  tbere  exists  no  legal  impediment  to  the 
marriage.  McGonnell  v.  City  of  New  Or- 
leans, IS  La.  Ann.  410;  State  v.  Dole,  20  La. 
Ann.  37a.  *  •  *  In  a  case  of  this  kind, 
nothing  Is  required  but  a  bond,  and  the  court 
Is  unable  to  see  where  the  clerk  derived  his 
authority  to  admlnlBter  the  oath  which  this 
perjury  has  asslgqed.  Flower  t.  Swift,  8 
Mart  (N.  8.)  4fil;  State  v.  Wymberiy,  40  La. 
Ann.  460  [4  South.  161].  •  •  And  add- 
ing: "Such  authority  does  not  appear  In  this 
Instance." 

The  argument  of  the  plaintiffs  that  the 


laws  regarding  forms  and  ceremonies  as  to 
the  cdebratlon  of  marriages  an  Intended  to 
guard  against  hasty  and  Inconsiderate  mar- 
riages la  defiance  of  parental  authority 
(Holmes  T.  Hobnei^  6  La.  MO,  20  Am.  Dec 
482)  loses  Its  forces  so  to  as  this  result 
would  be  snbserred  1^  placing  the  parties 
under  oaUi,  and  checking  them  through  fear 
of  the  penalties  affixed  to  perjury. 

The  declaration  made  In  Stoto  t.  Theriot 
that  cleAs  of  eourt  wore  without  authority  to 
admbilBtOT  an  oath  to  a  party  applying  tor 
a  marriage  Iteeuse,  and  Indirectly  asserting 
that  the  only  doty  which  devolved  iqran  the 
clerk  In  the  premises  would  be  to  require  the 
ececntioo  of  the  bond  provided  for  in  article 
101  of  tlie  Ctvll  Code^  was  broader  than  the 
necessity  of  the  case  called  tot.  All  that  was 
required  to  have  been  said  was  that^  fbe 
crime  charged  being  perjury,  the  indictment 
was  not  sustalnaUe^  In  view  of  the  tact  that 
the  oath  referred  to  was  administered  in  fi 
proceeding  not  Judicial  in  character.  To  that 
^tottt  the  dedaratton  made  was  undoubtedly 
otHTect  Though  the  declaration..  In  g<^ 
further,  must  be  held  to  have  been  obiter 
(Rev.  St  1 462),  clerks  of  court  may  well  have 
governed  themselves  by  It  as  being  of  a  dif- 
ferent character. 

While  we  are  of  tiie  opldlon  that  clerin  of 
court  are  authorised  to  administer  an  oath 
to  parties  applying  fw  a  license,  ve  do  not 
think  they  are  under  an  absolute  legal  duty 
to  do  so,  In  the  absence  of  drcumstances 
which  would  call  for  such  an  oath  In  the  par- 
ticular case  before  them.  We  may  say  bere^ 
incidentally,  that  we  are  not  pr^wred  to  ac- 
cept as  a  closed  question  the  <vinlon  of  this 
court  in  State  v.  Dole.  20  La.  Ann.  878^  to 
the  effect  that  the  impedimenta  contemplated 
by  article  105  of  the  Civil  Code  are  only  those 
whldi  would  render  the  marriage  null. 

Plaintiffs  suggest  that  It  was  the  duty  of 
the  defendant  to  have  required  from  Poole 
the  production  of  a  written  act,  signed  by 
the  parents  themselves,  consenting  to  their 
■daughter's  marriage.  An  act  signed  by  the 
parents  before  tiie  parish  Judge  in  presence  of 
two  witnesses  was  at  one  time  required,  but, 
as  we  bave  said,  there  Is  no  such  require- 
ment under  the  law  as  now  existing.  Article 
98  of  the  ClvU  Code,  providing  that  "those 
who  have  attained  the  age  of  majority  on 
their  demanding  permission  to  marry  must 
furnish  to  the  officer  proof  of  their  having 
attained  that  age,**  is  as  general  and  manda- 
tory In  Its  language  as  to  the  necessity  ot 
"proof  as  Is  the  preceding  article  97,  and 
yet  we  do  not  think  that  written  proof  ot 
that  fact  should  be  necessarily  submitted  to 
the  clerk  in  each  case. 

If  the  parties  contemplating  marriage  were 
both  before  him.  their  ai^arance,  as  to  age^ 
might  be  such  as  might  well  Justify  him  In 
acting  on  appearances. 

There  was  nothing  In  the  case  at  bar  which 
was  calculated  to  arouse  the  fo^^clon  ot 
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the  clerk  as  to  tbe  necessity  of  greater  care 
or  caution  than  tliat  which  he  took.  We  do 
not  think  he  was  guilty  of  negligence  In  the 
matter  which  would  give  rise  to  a  right  of 
ectloD  against  blm  from  any  quarter.  The 
Jury  which  tried  this  case  was  evidently  of 
that  opinion.  Our  conclusions  carry  with 
them,  as  a  conseqaence,  the  affirmance  of 
the  Judgment. 

Defendant  insists  that,  as  a  pnblle  officer, 
he  Is  not  subjected  to  accountability  to  the 
plalntifrs  for  bis  actions  In  the  premises;  that 
the  state  alone  Is  authorized  to  institute  an 
action,  the  purpose  of  which  Is  to  subject 
him  to  punishment;  that  plaintiffs*  daughter 
has  returned  to,  and  Is  still  with,  them,  and 
they  have  not  lost  the  benefit  of  her  com- 
panlonsblp;  that  the  only  damage  set  up  by 
them  Is  for  mental  anguish,  and  they  do  not 
stand  so  related  legally  to  the  subject-mat- 
ter complained  of  as  to  entitle  them  to  claim 
damages;  tliat  plaintiffs  do  not  pretend  that 
any  contractual  relations  have  ever  existed 
between  Uiem. 

The  necessities  of  the  case  do  not  call  for 
a  decision  npon  the  correctness  of  these  posi- 
tions. 

For  the  reasons  which  we  have  assigned, 
the  judgment  appealed  from  is  affirmed. 


(Ul  Lft.  6H} 

Ko.  14,875. 
KTATB  ex  reL  HOPKINS  t.  STAKE. 

(Supreme  Court  of  Louisiana.   Jan.  4,  1904.) 

PARISH  SCHOOL  BOARDS— SALES  OP  TUBER. 

1.  Parish  Bchool  boards  have  no  power  to  sell, 
at  private  sale  or  otherwise,  the  timber  on  the 
sixteenth  sections.  Bev.  St  1870^  U  2868- 
2960,2962. 

(SjUabus  by  the  Court) 

Appeal  from  Judicial  District  Court  Par- 
ish of  Lafourche;  Louis  P.  Calllouet,  Judge. 
Application  by  the  state,  on  the  relation  of 


Charles  L.  Hopkins,  for  writ  of  mandamus  to 
Thomas  Stark,  president  School  Board  of 
Lafourche.  Writ  denied,  and  relatcv  appeals. 
Affirmed. 


Beattie  &  Beattle,  for  appellant 
&  Martin,  for  appellee. 


Howdl 


LAND,  J.  This  is  a  mandamus  salt  to 
compel  the  president  of  the  school  board  to 
sign  a  deed  conveying  all  the  timber  on  a 
certain  section  16  to  relator,  pursuant  to  ■ 
resolution  of  said  board. 

The  defendant  pleaded  that  tiie  contract 
of  sale  was  ultra  vlrea,  and  in  flie  altemattTt 
that  the  board  did  not  aell  for  the  bighest 
obtainable  price. 

The  court  a  qua  held  that  the  contract  was 
nltxa  vires.  Relator  appealed. 

The  statutes  confer  no  powers  of  sale  what- 
ever upon  the  school  board.  Bev.  St  1870, 
II  2958-2900. 

A  conditional  power  of  lease  is  conferred 
on  such  board  by  section  2962.  Bnt  In  the 
present  case  the  coudition  precedent  has  not 
happened. 

With  no  power  to  sell  or  to  lease,  the  board 
sold  to  relator  at  private  sale,  for  $3,000,  all 
the  timber  on  the  section.  The  contract 
was  a  sale.  It  Is  argued  that  the  Iward 
stands  in  the  position  of  a  nsnfructnary,  witli 
the  right  to  gather  tiie  natural  fmlta  of  tiw 
soil. 

No  such  right  has  been  conferred  by  stat- 
ute. The  board  is  not  the  owner,  but  mere- 
ly an  agent  of  the  state,  which  holds  the  title 
in  trust  for  the  school  district 

The  sixteenth  section  cannot  be  sold  with- 
out the  approval  of  a  majority  of  the  legal 
voters  of  the  township,  and  the  sale  must  be 
at  public  auction.  To  hold  that  a  parish 
school  board  has  implied  power  to  sell  at 
private  sale  or  otherwise  all  the  timber  on 
the  section,  constitutli^  In  this  and  other 
cases  almost  the  entire  valne  of  the  trac^ 
would  be  to  nullify  the  slatatea. 

Judgment  affirmed. 
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(8S  Hlu.  3«) 

DBOBLL  T.  HAZLBHmtST  OIL  MILL  A 
FBBTILIZfiB  OO. 

(Supreme  Court  of  Mississippi.  Feb.  8,  1004.) 

■QUirr-JURISDIOTIOK-lUaAPPEOPBIATION  BT 
AOBNT— UABIIiITT  TO  ACCOUNT. 

1.  Bqoity  has  jnrisdictimi  of  a  UU  to  compel 
an  ageut  to  account  for  misaKiropriated  mouer* 
etc.,  and  a  demurrer  on  tbe  ground  that  there  is 
a  complete  remedy  at  law  mil  not  He. 

2.  The  law  making  void  contracts  in  zefw- 
eoce  to  a  business  carried  on  in  disregard  of 
the  privilege  tax  does  not  shield  an  agent  from 
liability  for  mieappropriationa  in  the  condnct  of 
such  business. 

Appeal  from  Cbancerj  Ootnt,  Oopiah  Ooun- 
ly;  H.  J.  ^nn,  Gbancdior. 

BUI  by  W.  A.  Decell  against  the  Basle- 
hnrat  Oil  mil  &  Fertiliser  Company.  From 
a  decree  OTermllng  a  demurrer  to  the  bill, 
defendant  appeals.  Affirmed. 

Bobt  B.  Bfayes,  for  appellant  B.  N.  Mil- 
Ittr,  for  appellee. 


OALHOON,  J.  The  of  appellant  calls 
on  Decell  to  account  as  Its  agent  for  money, 
etc.,  misappropriated  by  him  In  bis  prosecn- 
tl<m  of  that  agency.  It  sets  up  that  It  had 
two  biulnesses— one  as  an  oil  mill,  on  which, 
on  a  misconstruction  of  the  law,  It  had  not 
the  privUege  tax;  and  the  other  as  a  fer- 
tilizer company,  on  which  it  had  paid  the 
privilege  tax,  and  it  Is  on  the  fertilizer  bui- 
ness  it  charges  misiyiproprlatiott  and  de- 
mands accounting.  Dec^  demurred  tm  tho 
ground  that  appellant  was  one  corpora tioa 
simply,  with  two  branches  of  business,  and, 
as  shown  by  the  Ull,  had  but  one  set  of 
boc^  and  the  nonpayment  of  the  prirllege 
tax  was  a  complete  defense  to  the  claims  of 
either  branch  of  the  business,  and  on  the 
ground  that  there  was  a  complete  remedy  at 
law.  The  court  took  Jnrlsdictlou,  and  de- 
creed tiiat  Decdl  should  account  and  m 
wUl  not  disturb  the  decree  on  the  ground  of 
want  of  Jurisdiction.  Mr.  Decell  Is  compi- 
lable to  account  with  appellant  on  both 
branches  of  its  business  for  what  be  ^d  as 
agent  The  law  making  void  the  contract  of 
those  in  reference  to  their  business  carried 
on  In  disre^ird  of  the  privilege  tax  act  does, 
not  shield  Mr.  Decell.  It  has  no  reference  to 
the  dealers  inter  sese  and  their  agents  in 
the  condnct  of  their  business.  It  does  not 
authorize  or  condone  embezzlement  nor  pre- 
vent partners  or  stockholders  from  requiring 
honest  settlements  among  themselves  or 
from  their  agents.  One  exu^aged  m  employed 
in  the  business  cannot  set  iqi  the  statute  the 
dralgn  of  whidt  was  to  get  revenue  by  mak- 
ing contracts  v<dd  In  dealing  with  the  out- 
side world,  not  In  the  Inside  management 
Howe  V.  Jolly.  68  Miss.  323.  8  South.  613; 
Gilliam  v.  Brown.  43  Miss.  64L 

T  t.  Bee  Frlnolpal  ind  Atant,  toL  10,  Csat.  Die.  t 


The  decree  overruling  tbe  demurrer  to  the 
bill  Is  sustained  and  the  cause  is  remanded 
with  60  days  to  appellant  to  answer  after 
mandate  filed  below. 


m  Hiss.  141) 

In  re  BBDHBAD'S  B8TATB. 
RKPFnCAD  T.  BSDHOAD  et  al. 
(Supreme  Court  of  Mississippi.  Feb.  8,  1904.) 
wiLi^TAUDrrr. 

1.  An  instrument  beginning,  "Realizing  the 
oncertainty  of  life  at  all  times,  and  the  dan- 
gers incident  to  travel,  I  leave  this  as  a  mem* 
orauda  of  my  wishes  should  anything  happen 
to  me  during  my  proposed  trip,"  is  a  valid  will, 
though  the  testator  did  not  die  till  after  his  re- 
turn from  the  trip  referred  to. 

Appeal  from  Chancery  Court  Wilkinson 
County;  W.  P.  S.  Ventress,  Chancellor. 

Proceedings  In  the  estate  of  John  Redhead, 
deceased.  From  a  decree  allowing  an  instru- 
ment proposed  by  Joseph  Bedhead  and  others 
as  a  valid  will,  Lalla  Bedhead  appeals.  Af- 
firmed. 

A.  O.  Bhannm,  tax  appellant  Bnunlett 
*  Tucker,  for  appdlees. 

GALHOON,  J.  The  will  of  John  Bedhead 
b^hiB  thus:  '^BeallKlng  the  uncertainty  of 
life  at  all  times,  and  the  dangers  Incident 
to  travel,  I  leave  this  as  a  memoranda  of 
my  wiBlws  should  anything  happen  to  me 
during  my  Intended  trip  to  Buifalo  and  other 
places."  It  then  makes  elabwate  dlqpoaltlon 
oC  his  estate  appoints  administrators,  and 
condudes  thus:  "This  is  a  memoranda  of 
my  wlJdies,  and  I  hope  it  will  be  agreeable 
to  all  parties  concerned,  and  they  will  respect 
them."  It  is  dsted  August  24,  1901.  He 
took  his  contemplated  trip,  got  back  home 
in  October,  1901,  and  died  there  March  4, 
1902,  wlthont  other  or  further  dlspoMtlon  of 
his  property.  Tbe  chancellor  below,  on  an 
issue  devlsavtt  vel  non,  admitted  this  paper 
as  a  valid  wllL  We  unhesitatingly  decide  as 
he  did.  The  dangers  incident  to  his  con- 
templated joumey,  tDgether  with  **ibe  im- 
certaUities  itf  life  at  lUl  times,"  woe  the 
occasion  of  his  execution  of  this  Instrument 
and  its  validity  was  not  contingent  upon  lUs 
death  alwoad.  29  A.  ft  B.  Ency,  ot  Law. 
pp.  180-132,  and  notes. 

Aflirmed* 

TBULT,  J.,  took  no  part  In  this  casa. 


(83  MlBR.  BOB) 

HOUSE  V.  CALLICOTT  et  aL 
(Supreme  Court  of  Misdsstppi.  Feb.  1,  1904.) 

WILLS— PARTY  IN  INTEREST— AGREEMENT  TO 
ANNUL  PROVISIONS— WANT  OP 
CONSIDERATION. 

1.  A  testator's  father  took  nothiug  under  a 
valid  will,  but,  being  dissatisfied  with  the  pro- 
vision in  favor  of  one  of  the  testator's  children, 
threatmed  the  widow  to  break  It  If  she  did  not 
give  inch  diild  a  tatgar  share  of  the  personalty. 
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sod  the  widow  axeeoted  an  agreement  to  do  bo, 
reciting  that  Bhe  did  so  to  compromiBe  differen- 
cefl.  Seidi  that  he  was  not  a  party  In  interest 
ratitled  either  to  contest  the  will  nnder  the 
Btatnte  or  to  participate  id  a  family  Bettleraent, 
and  hence  the  agieemcut  was  witluMit  conaidov 
ation. 

Appeal  from  Chancery  Court,  Tate  Gonn- 
ty;  J.  OL  LongBtreet,  Chancellor. 

BUI  by  LUUan  G.  Hoiue  agabut  JTeeale  M . 
C.  Calllcott  and  otben.  From  a  decree  for 
defendants,  complainant  appeals.  Affirmed. 

Johnson  A  Johnson,  for  appellant  War* 
riner  &  Wanlner  and  J.  F.  Dean,  for  ^pel- 
leee. 

CALHOON,  J.  Heni7  M.  OalUcott,  1>elng 
a  widower  with  one  child,  Lillian,  who  Is 
the  appellant,  married  the  appellee  Jesid^ 
by  whom  he  bad  two  other  children,  and  be 
made  a  holographic  will,  and  died  leaving  a 
considerable  estate  and  his  widow  and  three 
children.  This  will  gives  to  each  of  these 
chlldrai  ^0,000;  and  the  residue  of  his  es- 
tate to  his  wife,  the  appellee  Jessie  M.  0.  Oal- 
Ucott, chained  "to  educate,  support,  and 
nourish"  the  children.  Hn.  Lillian  House, 
the  child  of  the  first  marriage,  filed  her  bill 
charging  tbat  ber  father,  Henry  U.  OalU- 
cott was  nnder  undue  Influence  wtaen  he 
made  this  will,  and  was  wholly  Incapable 
mentally  of  making  it  when  be  did  make  It; 
and  she  urges  that  a  paper,  which  will  bere- 
tnafter  be  set  out  In  full,  signed  by  tlie 
widow  after  his  deatb,  should  be  eatabll^ed 
as  a  Talid  act  Ax^Uee  (defendant  below) 
denies  the  material  allegations  of  the  Mil, 
and,  as  to  tlie  paper  signed  1^  her,  says  It 
was  without  any  conrideration  whatever, 
and  signed  wlien  ^e  was  in  great  aflUctlon, 
and  at  tbs  request  of  J.  0.  Calllcott  the 
paternal  grandftitber  ot  appellant  and  as  a 
concession  to  bis  wisbes,  sbe  having  for  bim 
tlie  love  of  a  daughter.  There  is  nottili^ 
In  the  avenn«its  of  undue  inflnoice  over 
Un  testator  or  unsoundness  of  mind  when 
be  executed  the  will,  and  neither  Is  safouS' 
ly  Insisted  on,  the  real  contention  being  over 
ttae  validity  of  the  papw  signed  by  appellee, 
said  to  be  good  as  a  compromise  or  as  a  fam- 
ily settlement  No  court  could  fail  on  the 
evidence  to  sustain  the  will,  as  was  done  by 
the  court  below,  and  In  tlw  sctton  dismiss- 
ing Ihe  bill  ftM  chancellor  must  have  be> 
lieved,  as  be  was  warranted  in  believing  the 
facts  to  be  as  we  will  set  out.  The  most 
beautlfu]  relations  of  love  and  devotion  ex- 
isted between  the  tetsator  and  his  vrife  and 
Children,  and  between  all  of  them  and  bis 
father,  J.  O.  OalUcott  at  whose  liouse  the 
testator  and  hia  tamUy  had  Uved  at  one 
time  for  two  or  three  years.  Tbe  testator 
died  on  November  17,  1899,  and  was  burled 
the  next  day,  November  18th.  On  the  next 
day  but  one  after  the  burial,  Monday  No- 
vember 20th,  his  father,  J.  C.  Calllcott 
came  to  hIa  bouse  immedlatdy  after  break- 
Cast,  and  asked  tbe  widow  to  let  him  see  tbe 


wUl.  Bhe  was  in  great  distress,  had  never 
even  read  the  will,  and  had  refused  to  let 
her  husband  read  it  to  her  or  talk  to  her 
about  its  contents,  as  be  had  wanted  to  do, 
and  so  she  was  entirely  Ignorant  of  any  of 
the  provisions.  But  at  ber  father-Io-law^i 
request  ahe  went  to  hw  husband's  private 
papers,  got  tbe  instrument  and  banded  it  to 
bis  father,  who,  after  reading  it  nSA  that; 
'if  he  had  seen  Henry,  and  talked  with  Um. 
ha  did  not  think  he  would  have  written  It 
tliat  way,"  and  he  asked  the  widow  to  give 
Ullian  one-fonrth  of  the  personal  estete. 
She  answered  that  she  preferred  tbe  will  to 
remain  as  her  husband  had  written  it,  to 
whidi  be  repHed  harshly  that;  If  she  did 
not  be  Intended  to  break  the  will,  but  did 
not  state  any  grounds  on  which  he  conld  do 
so.  On  the  23d  of  that  month  be  came 
again  to  ftK  house,  and  they  went  to  town 
together,  and  she  signed  the  paper,  becaiue, 
as  she  says:  **l  had  always  bad  suiA  con- 
fidence in  bim,  and  felt  so  drawn  to  him. 
*  *  *  I  didn't  make  the  paper  because 
I  was,  afraid  of  him  breaking  tbe  wUI,  not 
in  the  least  It  was  Just  simply  having  no 
unpleasantness  in  the  family  and  with  the 
father  of  such  a  devoted  son."  It  must  be 
noted  that  Mr.  J.  O.  Calllcott  after  tbe  flrrt 
Interview,  and  before  his  daughter  ^ned, 
had  made  Inquiries  and  taken  advice,  and 
firand  that  he  could  not  break  the  will,  of 
all  which  bis  daughter^ln-law  vras  In  total 
ignorance.  When  she  signed  the  paper,  Hr. 
J.  O.  Oaillcott  took  charge  of  it,  and  has 
had  It  ever  since  In  bis  possession.  After- 
wards bis  granddaughter,  LUlian,  tbe  apjwi- 
lan^  contracted  a  marriage  that  did  not 
^ease  him,  and  ha  came  again  to  a^ieUee, 
and  he  and  she  signed  a  oancellaUon  of  the 
paver,  written  across  the  mce.  ^e  pai>er 
and  Its  oincellatiQn  are  as  foUows; 

"Stete  of  Hiss.  Tate  Gouttt7> 

*mereaB  the  wIU  of  H^  U.  CaiUcott  0da 
day  probated  gives  and  bequeaths  to  each 
of  his  children  tbe  aum  of  tea  thousand  dol- 
lars and  to  his  wife,  Jessie  Hay  Carver  Cal- 
llcott all  tbe  residue  of  bis  estate  and  where- 
as, one  of  his  children,  Lillian  Clay  OalU- 
cott is  not  the  child  of  the  said  Jessie  H.  G. 
OalUcott  now  to  avoid  aU  litigation,  to  com- 
promise all  differences  and  in  the  earnest  de- 
sire to  render  exact  Justice  to  each  of  tbe 
chUdren  of  said  H.  M.  Calllcott  I,  Jesde 
May  O.  OalUcott,  do  hereby  agree  and  bind 
myself  to  pay  to  said  Lillian  Clay  Calllcott, 
an  amount  in  addition  to  said  ten  thousand 
dollars  vrilted  to  ber  by  her  father  H.  H. 
OalUcott  sufficient  to  make  the  estate  of  said 
Ullian  0.  Calllcott  including  said  legacy 
equal  to  one-fourth  the  value  of  tbe  said  es- 
tate of  H,  M.  OalUcott  as  shown  by  tbe  in- 
ventories and  appralsemento  taken  and 
made  in  said  estate. 

"This  additional  sum  is  to  be  paid  aa  soon 
after  all  debta  are  paid  and  as  soon  after 
the  Thirty  thousand  dollars  directed  by  said 
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wlU  tp  be  loTeeted  in  bonds  tot:  the  tihOOiea 
is  invested  as  practical. 

"Witness  my  signatare  tbls  Not.  23rd, 
1800.  Jessie  May  Carver  Calllcott" 

Written  across  the  face  of  the  contract  is 
tbls: 

"This  paper  was  made  and  entered  into 
to  be  executed  and  between  Jesde  M.  0. 
GalUcott  and  J.  0.  Calllcott  on  the  dajr  It 
bears  date^  but  was  never  signed  by  the  lat- 
ter, though  since  that  time  held  In  his  pos* 
session.  By  agreement  of  said  parties  and 
for  reasons  satisfactory  to  themselves  they 
hereby  agree  and  declare  that  this  paper  and 
all  the  agreements  and  obligations  therein 
contained  shall  be  hereby  cancelled,  abro- 
gated and  made  void  and  of  no  effect  what- 
soever.  This  January  24tb,  1902. 

"Jessie  May  Carver  Calllcott" 

That  Mis.  Calllcott  and  her  father-in-law 
-were  on  very  unequal  planes  when  she  sign- 
ed the  original  paper  will  strike  the  average 
mind  at  once.  She  was  at  a  great  dlsad'fan- 
tage.  WbUe  he  had  no  sort  of  legal  interest 
In  the  will  of  his  son,  his  idea  was,  as  the 
bead  of  the  family,  to  substitute  his  own 
will  for  the  will  of  bis  son,  and,  without  any 
consideration  whatever,  he  Induced  her  to 
agree  to  give  his  granddaughter  one-fourth 
of  the  personal  estate  of  her  husband.  Un- 
der our  statute  only  parties  in  interest  may 
contest  a  will,  and  tbe  question  of  Interest  or 
no  interest  may  b^  made  an  issue,  and  this 
is  triable  before  the  Issne  devlsavlt  vel  non 
Is  tried.  J.  O.  Calllcott  had  no  more  Interest 
in  tbe  matter  than,  a  total  stranger  to  the 
family,  in  tbe  eye  of  the  law.  So  his  threat 
to  break  the  will,  made  to  the  widow,  when 
analyzed,  amounts  simply  to  a  threat  that 
unless  she  gave  away  the  property  at  his 
dictation  he  would  incite  those  in  interest 
to  litigate.  So  It  is  Impossible  to  predicate 
compromise  on  bis  refraining  from  this  ac- 
tion as  a  consideration.  He  bad  nothing  to 
compromise  exc^t  a  power  to  try  to  foment 
trouble  in  tbe  family,  and  it  would  be  mon- 
strous to  hold  this  a  consideration  for  a  com- 
promise. This  case  has  no  kinship  to  the 
doctrines  applied  to  family  settiements. 
They  must  be  between  parties  In  Interest, 
not  one  party  in  interest  and  an  outsider  on 
bifl  threat  to  create  trouble  In  the  family. 
No  earthly  consideration  moved  from  J.  C. 
Calllcott  to  Mrs.  House,  and  the  more  es- 
pecially as  there  was  In  the  premises  no  le- 
gal duty  owing  to  her  by  either  J.  C.  Calll- 
coti  or  Mrs.  Calllcott,  and  the  actual  rights 
of  Mrs.  House  under  the  wlU  are  not  in  tbe 
slightest  degree  affected. 

A£Brmed. 

(83  HiBB.  7«) 

ATTxANTA  STOVEWORKS  v.  HAMILTON. 

(Sopreme  Court  of  Mississippi.  Jan.  25,  1904.) 

CONTRAOT—BRaACH— DISSATISFACTKUf  WITH 
SBRVICB8. 

1.  Where  a  compuiy  employed  a  traveling 
■aleaman  for  a  denutte  term,  loovlded  that,  U 


ills  services  Bh0Q]4  he  mwatMaetny.  ^bn  agree- 

.ment  should  be  subject  to  cancellation,  his  dis- 
charge before  the  expirstion  of  the  term,  to  er- 
onerate  the  compaD;  from  liability  for  the  bal- 
ance of  the  teim,  must  have  been  in  good  faith, 
because  of  dUisutisfaction  with  his  services^  and 
not  from  caprice  or  a  desire  to  withdraw  from 
the  territory  In  which  he  was  employed. 

Appeal  from  Chrcuit  Court,  Lowndes  Coun- 
ty; B.  O.  Slykes,  Judge. 

Action  by  William  B.  Hamilton  against  the 
Atlanta  Stoveworks.  From  a  Judgment  in* 
favor  of  plahitUf,  defendant  appeals.  Affirm- 
ed. 

Wm.  Baldwin,  for  appellant.  BL  T.  Sykes, 
for  appellee. 

OALHOOX,  J.  On  February  8, 1802.  appel- 
lant employed  appellee,  Hamilton,  as  its  trav- 
eling salesman  in  a  specified  territory  at  a 
salary  of  $100  per  month.  The  contract  ap- 
pears in  a  letter  of  appellant  which  contains 
the  following  stipulations  (italics  ours):  "It 
Is  understood  that.  If  any  providential  catue 
should  occur  which  will  render  either  of  us 
unable  to  continue  this  contract  for  a  full 
year,  either  party  shall  have  the  right  to  ter- 
minate same,  otherwise  it  shall  continue  to 
January  1st,  1903.  If  your  servioea  9haU 
be  unsatisfactorif  this  agTeement  is  subfeot 
to  cancellation."  No  providential  cause  in- 
tervened, and  so  the  contract  was  binding  on 
the  parties  to  it  to  January  1,  1903,  with  the 
right  in  the  stoveworks  to  terminate  It  at 
any  time  before  then  If  Hamilton's  s^Tices 
In  tbe  employment  were  "unsatisfactory." 
Services  were  rendered  by  Hamilton  up  to 
October  22, 1902,  when  the  stoveworks  wrote 
him  the  following  letter  (italics  ours): 

"Atlanta,  Os.  Oct  22. 1902. 
"Wm.  B.  Ebmllton,  Coliunbos,  Miss.— Dear 
Sir:  Toar  favor  received  of  last  week  en- 
ciosbig  letter  from  Lampton  Bawls  ft  Oo. 
telling  ns  about  the  Itreakage  in  this  car  of 
goods.  We  have  aevtt  shipped  goods  in  any 
territory  in  our  lives  that  we  have  bad  so 
much  tmnbte  as  we  have  to  MlsslssippL 
nearly  every  car  that  we  have  sAipjied  -ftos 
had  more  or  less  Itrealutge.  The  ear  that 
went  to  Wright  Bros.  40  out  et  a  hundred 
were  broken,  and  had  to  be  retimed  to  the 
factory  for  r^jiairs.  It  seems  that  there  are 
about  20  of  the  stoves  sent  to  Lampton 
Bawls  broken.  Tbe  shipment  made  to  Uc- 
Comb  City  Mw.  Co.  McOomb  City,  Miss. 
every  stove  was  Itroken  and  they  returned 
them  and  we  mnired  them,  and  we  shb>ped ' 
them  agahi,  and  we  have  a  letter  from  them 
sayii^  that  they  wen  all  broken  the  second 
time,  and  they  had  to  refuse  to  take  th«n 
out  of  the  depot  We  don't  understand  why 
so  much  breakage  should  occur  in  the  terri- 
tory. 

"Your  telegram  received  this  morning  ask- 
ing ns  If  we  would  honor  draft  for  $50.00  on 
salary  account  We  wwe  a  little  bit  snrprls* 
ed  that  yon  shonld  want  to  draw,  on  ns  be- 
fore ths  end  of  the  month,  when  yoH  were  at 
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Jtome  not  even  at  icork.  Taking  aU  of  the 
situation  a»  a  whole  the  Tmpleasantness  of 
doing  business  in  MlBslssIppi,  and  tbe  amount 
of  breakage  that  occnrs,  and  the  fact  that  the 
people  in  the  state  are  able  to  buy  tTieir 
goods  at  80  much  lees  money  than  we  are 
able  to  sell  them  we  have  decided  to  discon- 
tinue our  efforts  In  your  state  and  herewith 
enclose  yon  check  for  f7e.8S  wlilcb  is  for 
yonr  services  and  your  account  for  the  month 
of  Nov.,  after  which  time  we  xcill  not  need 
your  services  any  further.  We  are  sorry  that 
we  have  to  do  this,  but  the  business  In  Miss, 
has  been  so  expensive  to  us,  as  yon  will  see 
from  the  statement  herewith  enclosed,  and 
to  now  give  it  up,  which  we  have  decided  to 
do,  makes  this  expense  a  loss  to  us.  We, 
when  we  went  Into  the  territory  expected  to 
Imild  up  a  large  trade  and  continue  to  work, 
and  were  therefore  willing  to  undergo  heavy 
expense  for  that  purpose,  but  since  the  un- 
satisfactory nature  of  the  husinesa,  and  giv- 
ing It  up  as  we  are  we  will  lose  what  we  have 
gained  by  entering  the  territory. 

"We  are  wllltng  to  help  you  In  any  way  we 
can  to  get  another  position  If  you  desire  us. 
We  recognize  in  you  a  capable  salesman,  one 
that  ie  thoroughly  able  to  reach  the  trade, 
and  secure  their  business,  and  If  you  desire 
we  will  gladly  give  you  a  letter  to  that  ef- 
fect. We  stand  ready  to  give  yon  any  aid 
we  can. 

'Tours  truly, 

"Atlanta  Store  Worics, 

"[Signed]  B.  H.  Jones,  Vice  Pres.** 

This  litigation  arises  ont  of  an  action  by 
Hamilton  for  bis  salary  for  the  two  months, 
November  and  December,  1902,  on  separate 
suits  for  «kch  of  those  months,  which  suits 
were  consfrildated*  The  contract  (tf  February 
8k  1802,  was  for  a  spedfle  term.  If  ft  did 
not  contain  the  cancellati<m  clause,  undoubt- 
edly, from  this  record,  Hamnton  could  recor- 
OT,  notwithstanding  any  desire  of  appellant 
to  withdraw  business  from  his  territory.  It 
is  also  true  that  he  may  recover,  even  with 
the  cancellation  clause  In  the  contract,  un- 
less bta  discharge  was  for  the  honest  reason 
that  bis  servlees  were  unsatisfttctory  to  the 
stoveworks,  and  not  because  of  any  losses 
by  breakage  oC  their  wares  by  railroad  com- 
panies In  shipments  to  Mlssisslppt,  or  their 
desire,  from  any  business  motive,  to  abandon 
13ie  territory.  This  was  the  precise  ques- 
tion decided  by  the  Jury,  on  all  the  evidence, 
tn  favor  of  Hamilton.  The  letter  of  dis- 
charge of  October  22.  1902,  puts  It  on  a  rea- 
son dtotinctly  other  than  dissatisfaction  with 
his  services.  On  the  contrary.  It  appears 
from  It  that  tfa^  must  have  been  quite  satis- 
factory, tn  tbB  summer  preceding  there 
were  some  cmnplalnts  against  him,  such  as 
mders^lifg  under  new  schedules  sent  him, 
sdllng  a  bill  of  goods  on  Sunday,  and  being 
at  home  one  time,  etc.,  all  of  which,  If  not 
condoned,  he  has  successfully  refuted  by  bis 
tssdmony  which  the  iutj  accepted.  On  the 


point  of  this  decision,  tbat  the  discharge 
must  be,  In  good  fbith.  because  of  unsatis- 
factory service.  In  order  to  exonerate  the 
employer  In  the  case  before  us,  the  bar  wIU 
find  a  compilation  of  authorities  in  the  briefs 
of  counsel  In  the  case,  cited  by  counsel  for 
appellee,  of  Crawford  v.  Mail  A  ESxpress 
Publishing  Co.,  163  N.  Y.  404,  57  N.  B.  616. 
See  21  A.  &  B.  Enc.  Law  (1st  Ed.)  714.  We 
decide  the  case  we  have  In  hand,  and  do  not 
decide  that;  on  a  discharge  on  a  reason  given 
of  unsatisfactory  service,  without  more,  there 
may  be  compulsion  on  the  employer  to  dis- 
close the  particulars  of  dissatisfaction.  As 
to  this  we  are  silent,  and  without  considera- 
tion or  investigation.  In  cases  like  this,  good 
faith,  not  capi-lce— not  a  wish  to  quit  busi- 
ness—Is the  test;  and  the  verdict  was  on  that 
test  Afllrmed. 


(tt  lUn.  B«t 

nxmois  CENT.  b.  oo.  v.  harper. 

(Supreme  Court  of  Miselssippi.   Jan.  25,  1904.) 

CARRIERS  —  PASSBNOBRS  —  WRONOFITI,  KJEK- 
TION— SVIDSNCR—DEGLARATIONS  OF  AQBNT 
—EXPLANATION  OP  PA8SBN0ER— DUtlBS  CW 
GONDUCTORn-BXHHPLART  DAI1AGB& 

1.  In  an  action  by  a  paaseD^r  against  a  rail- 
road for  ejectioD  from  the  train,  evidence  as  to 
tbe  declaratious  of  ticket  agents  and  a  fornMr 
conductor  as  to  tbe  proper  train  for  idaintUI  to 
take  were  competent,  where  the  ticket,  on  its 
face,  contained  no  iDformation  as  to  which 
route  should  be  taken,  and  did  not  advise  pas* 
sengers  of  a  rule  of  the  company  that  they 
must  go  by  direct  routes. 

2.  A  passenger  la  not  bound  by  a  role  of  tiie 
railroad,  of  which  she  has  oo  knowledge,  r^ 
quiring  pasaengerB  to  go  by  a  direct  route. 

8.  A  conductor  must  listen  to  the  explana- 
tion of  a  passenger  on  the  wrong  train,  to  the 
effect  that  the  ticket  agent  who  sold  ner  ha 
ticket  and  the  conductor  on  the  previous  train 
had  told  her  that  her  ticket  entitied  her  to 
travel  over  tliat  route;  and.  having  heard  sudL 
explanatiMi.  It  was  a  willfal  wrong,  warranting 
exemplary  damares,  for  the  conductor  to  put 
her  off.  unattended,  and  in  the  ni^ttime^  al- 
though he  acted  In  a  gentiemanly  manner  and 
was  guilty  of  no  instdent  condnet. 

4.  Where  a  passenger  was  directed  by  a  ticket 
agent  to  take  the  wrong  car  of  a  train,  but 
such  mistake  was  corrected  by  the  conductor, 
it  was  not  tbe  duty  of  the  condoctor  to  escort 
the  passenger  to  the  right  car;  the  train  being 
vestibuled,  and  she  not  being  ill  to  anch  a  de- 
gree as  to  require  asststance. 

5.  Where  a  declaration  contained  two  counts, 
tbe  first  of  which  stated  a  cause  of  action  for 
exemplary  damages,  and  the  second  of  wbidi 
stated  no  cause  of  acticxi  at  all,  but  plaintilf 
claimed  only  actual  damages  under  the  first 
connt,  and  claimed  exemplary  damages  under 
tbe  second  count,  and  the  court  instructed  tn 
accordance  with  the  comj^aint,  and  the  juiy  rfr 
tnrued  a  verdict  which,  from  its  amount,  obvi- 
ously included  exemplary  damages,  the  judg- 
ment will  be  reversed,  although  a  verdict  for  a 
larger  amount  than  was  actnalhr  given  would 
have  been  sustained  under  the  first  count. 

Appeal  from  Circuit  Oourt,  ZaUabaslu. 

County;  Sam  C.  Cook,  Judge. 

Action  by  Mis.  W.  O.  Harper  against  the 
Illinois  Central  Railroad  Company.  From 

f  a.  Bm  CaiTiara,  vol.  9,  Csnt.  Dig.  |  UtI. 
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a  Jndgmrat  tar  plaintiff,  defendant  anneals. 
Berersed. 

Mayes  &  Xjoogatieet  and  J.  M.  Diddoson, 
for  appellant  Brewer  &  Creekmare,  for  ap- 
pellee. 

WHITFIELD,  O.  J.  Mrs.  Harper  lived  at 
Henderson,  Kj.;  had  been  IlTlng  there  about 
18  months.  Prior  to  that  time  she  had  lived 
at  Water  Valley,  BUss.  On  the  24th  of  Jnly, 
1901,  desiring  to  make  a  visit  to  Water  Val- 
ley, she  bought  a  ticket  from  Henderson, 
Ky.»  to  Water  Valley,  fiClss.,  from  the  ticket 
ageat  at  Henderson.  She  had  lived  at  Gre- 
nada, Miss.,  before  she  lived  at  Water  Valley, 
and  her  hnsband  and  herself  desired  tiiat  she 
Bhonld  go  by  way  of  Grenada,  because  she 
had  acqoalntances  there.  She  says  that  she 
preferred  that  route,  because  she  did  not 
know  where  she  would  he  delayed  on  the  di- 
rect route  by  way  of  Jackson,  Tenn..  In  the 
nighttime,  and  her  husband  and  hereof  de- 
sired  ti»t  she  should  go  by  way  of  Memphis, 
and  stop  over  at  Grenada.  The  agent  told 
her  that  there  ms  no  difference  in  the  price 
at  tickets,  and  she  took  the  Memphis  route. 
The  defendant  company  had  two  routes: 
One  from  Hmdarson,  via  Jadcson,  Tenn.,  to 
'Water  Valley,  called  the  direct  route;  but 
the  local  train  ran  over  this  route.  The  other 
route  was  from  Henderson,  Ky.,  via  Prince- 
ton, Ky.,  to  Memphis,  Tenn.,  and  Grenada, 
Miss.  Over  this  the  fast  train  ran.  When 
Mrs.  Barp»  got  to  Princeton,  Ey.,  she  Inter- 
viewed the  tlf^et  agoit  of  the  defendant 
company  tfaer^  and  he  told  her  to  take  the 
Memphis  train— positiTely  told  ber  not  to 
take  the  other  train.  She  accordingly  took 
tiie  Memphis  train  at  Princeton.  When  the 
conductor  of  tibe  train  came  around  for  tick- 
ets, abe  asked  him  If  she  was  all  rtght— If  she 
could  go  by  way  of  Memphis.  He  told  her 
that  certainly  she  could  go  that  way,  and 
honored  her  ticket,  and  carried  her  to  Brigh- 
ton, Tenn.,  within  one  half  hour's  run  of 
Men^hls.  She  was  much  nearer  Water  Val- 
ley  at  Brighton,  going  via  Memphis,  than  she 
-would  have  been  returning  from  Brighton  to 
Fulton,  Ey.,  and  thence  gotog  to  Water  Val- 
1^.  But  at  Brighton  another  conductor  re- 
fused to  pass  her  any  further  on  that  ticket; 
saying  that  the  ticket  was  for  the  other 
route,  and  not  good  on  that  route,  and  ibat 
she  would  have  to  get  off.  It  was  then  about 
half  peat  8  at  nl^t  Mrs.  Harper  fully  ex- 
plained to  him  all  that  had  passed  between 
ber  and  the  two  ticket  agents  and  the  conduct- 
or. On  this  point  she  says:  "I  told  him  the 
man  had  atAA  me  a  ticket  for  that  route,  and 
all  the  other  railroad  oflSdals  had  Instructed 
me  to  go  on  that  way,  and  that  I  could  not 
eee  why  I  could  not;  that  I  would  get  to 
Water  Vall^  at  6:80  In  the  morning,  and 
the  othw  way  would  put  me  at  Water  Val- 
ley the  day  Biter;  and  that  I  had  bought  the 
tlclKt  for  that  route.  He  pot  me  off  against 
my  will;  jnat  wlllfnlly  put  me  off.  Of 


course,  he  did  not  take  me  bodily  and  put  me 
ofl^  but  he  told  me  I  had  to  do  i^  and,  of 
course^  I  did  it  I  went  bade  to  Fulton  and 
spent  the  night"  She  further  teatlfles  that 
be  poritlTdy  rinsed  to  accept  any  explana- 
tion from  her.  She  got  to  Fultm  on  the 
back  train  about  10  o^dock  that  night  She 
would  have  been  in  Memphis  In  anoQier  hour 
on  the  route  she  waa  on.  She  stayed  in  the 
hotel  In  Fnlton  until  6  o'clock  the  n«ct  morn- 
ing. She  knew  no  perscm  at  Brighton,  Tenn., 
and  stayed  at  the  depot  there  about  20  min- 
ute^ until  the  train  going  to  Fnlton  came 
along.  This  was  an  accommodation  pas- 
smger  train.  At  Fulton,  Ey.,  the  ticket 
agent,  according  to  her  testimony,  which  the 
Jury  believed,  pointed  out  to  her  the  train 
whidi  he  said  was  going  to  Watw  Valley, 
and  also  the  very  coach  on  the  train  which 
she  should  take  to  go  to  Water  Vall^.  After 
the  train  had  started,  the  conductor  of  this 
train  which  ahe  was  on  told  her  that  she  was 
on  the  wnmg  train,  but  that  he  would  put  her 
on  the  right  train  directly.  She  says  that  by 
this  time  she  was  almost  desperate^  that  she 
was  really  sick  fran  anxle^  uiA  worry, 
and  that  she  notified  the  conductor  that  she 
was  thus  sick  from  anxiety  and  worry.  She 
had  really  gottm  on  the  cfur  that  went  to 
Nashville,  Tenn.,  from  Martin,  Tenn.  The 
conductor  failed  to  keep  his  promise  to  put 
her  in  the  right  coach,  and  she  was  about  to 
be  carried  to  Nashville,  Tenn.,  from  Martin; 
but  she  pulled  the  bell  rope  and  stopped  that 
train,  and  got  off  at  Martin,  and  found  her- 
self abont  60  yards  from  the  train  going  to 
Water  Valley,  but  It  was  ]ust  pulling  out 
and  thns  she  got  left,  so  far  as  that  trahi 
was  concemed.  She  went  to  a  hotel  so  sick 
that  she  could  not  go  to  the  dinner  table,  and 
dinnra  was  served  In  her  room.  She  stayed 
at  Martin  all  itay,  sick,  and  had  to  go  to  bed. 
She  then  took,  at  last,  the  right  train,  and 
reached  her  destination,  after  all  thte  vn»ry, 
Taxation,  and  delay— quite  enough  to  make 
any  woman  traveling  by  herself  thoroughly 
sick  from  anxiety  and  worry.  She  stated  tiiat 
the  agent  at  Henderson  told  her  expressly  to 
go  by  Memphis,  because  she  would  make 
better  connection  that  way,  and  that  ahe 
went  through  Memphis,  because  she  passed 
through'  Memphis  in  the  tUght.  She  says  that 
she  bad  gone  from  Water  Valley  to  Hender- 
son by  way  of  Memphis,  buying  her  ticket 
at  Water  Valley  via  Grenada;  that  she  had 
gone  that  way  twice.  She  says  that  the  con- 
ductor at  Brighton  was  not  Insolent  but  he 
was  positive,  and  compelled  her  to  get  off. 
She  further  testifies  that  the  circuitous  route 
from  Henderson  to  Watex  Valley  was  never- 
theless the  quickest  route,  by  five  hours,  l>e- 
caose  over  that  ronte  the  fast  train  ran.  She 
further  says  that  the  conductor  on  the  train 
from  Princeton  told  her  that  the  Memphis 
route  was  the  best  route,  and  that  she  re- 
mained on  the  train  on  his  advice  until  they 
got  to  Brixton— nearly  to  Memphis.  She 
says  that  both  the  conductor  an4  the  ticket 
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agent  at  Biishton  told  her  to  take  that  route. 
The  proof  of  actual  damages  In  a  small 
amount—some  flT— was  made.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  fSlT. 

The  chief  contention  on  the  part  of  the 
appellant  Is  that  it  was  Incompetent  to  ad- 
mit the  declarations  of  the  two  ticket  agents 
at  Henderson  and  Princeton,  and  of  the  con- 
ductor on  the  train  from  Princeton,  Ky.,  to 
Brighton,  Tenn.  This  contention  is  on* 
Aonnd.  The  ticket  on  its  face,  contained  no 
Information  as  to  which  route  should  be 
taken,  nor  did  it  advise  appellee  of  the  mle 
of  the  company  relied  on  here— that- passen- 
geaen  on  their  trains  must  go  by  the  direct 
route.  Mr.  Justice  Lamar,  speaking  for  the 
United  States  Supreme  Court,  In  N.  T.,  L.  E. 
&  W.  R.  Co.  V.  Winter's  Administrator,  143 
U.  S.,  at  pages  69,  70,  12  Sup.  Ct  at  page 
359,  36  Lb  Bd.,  at  pages  78,  79,  says:  "The 
grounds  upon  which  it  Is  hisisted  that  the  ev- 
idence referrad  to  was  Inadmissible  are  that 
the  ticket  itself,  and  the  rules  and  regula- 
tions of  the  road  with  respect  to  stop-over 
checks,  constitute  the  contract  between  the 
passenger  and  the  road,  and  the  only  evi- 
dence of  such  contract,  and  that  no  repre- 
sentations made  by  a  ticket  seller  could  be 
received  to  vary  or  change  the  terms  of  sucb 
contract  This  contention  cannot  be  sustain- 
ed, and  Ui  opposed  to  the  authorities  upon  the 
subject  While  it  may  be  admitted,  as  a 
general  rule,  that  the  contract  between  the 
passenger  and  the  railroad  company  Is  made 
up  of  the  ticket  which  he  purchases,  and  the 
rules  and  regulations  of  the  road,  yet  It 
does  not  follow  that  parol  evidence  of  whi&t 
was  said  between  the  passenger  and  the 
ticket  agent  from  whom  he  purchased  his 
ticket  at  the  time  of  such  purchase,  is  Inad- 
missible, as  going  to  make  up  the  contract 
of  carriage,  and  forming  a  part  of  it  In 
the  first  place,  passengers  on  railroad  trains 
are  not  presumed  to  know  the  rules  and  reg- 
ulations which  are  made  for  the  guidance  of 
conductors  and  other  employes  of  railroad 
companies  as  to  the  internal  aCralrs  of  the 
company,  nor  are  they  required  to  know 
them.  HufCord  v.  Grand  Baplds  &  I.  R. 
Co.,  64  Blich.  631  [31  N.  W.  644,  8  Am.  St 
Rep.  869].  In  this  case  there  is  no  evidence, 
as  already  stated,  that  notice  or  knowledge 
of  the  existence  of  the  rules  of  the  defend- 
ant company,  or  what  they  were,  with  re- 
spect to  stop-over  privileges,  was  brought 
home  to  the  plaintiff  at  the  time  he  purchas- 
ed his  ticket  or  at  any  time  thereafter. 
There  was  nothing  on  the  face  of  the  ticket 
to  show  that  a  stop-over  check  was  required 
of  the  passenger  as  a  condition  precedent  to 
his  resuming  his  journey  from  Clean  to  Sala- 
manaca  after  stopping  off  at  the  former 
place.  It  is  shown  by  the  evidence  that 
Clean  was  a  station  at  which  stop-over  priv- 
ileges were  allowed.  Under  such  circum- 
stances, It  was  entirely  proper  for  the  passen- 
ger to  make  inquiries  of  the  ticket  agent  and 
to  raly  iqxm  what  the  latter  told  him  with  re- 


spect to  his  stopping  over  at  Clean.  Huflord 
V.  Grand  Baplds  &  J.  R.  Co.,  supra;  Palmer 
V.  Charlotte,  C.  &  A.  R.  Co.,  3  S.  C.  580  [16 
Am.  Rep.  760];  Bumbam  v.  Grand  Trunk 
R.  Co.,  63  Me.  299  [18  Am.  Rep.  220];  Mnr- 
dock  V.  Boston  &  A.  R.  Co.,  137  Mass.  283 
[50  Am.  Rep.  307];  Arnold  V.  PennsylTania 
R.  Co..  116  Pa.  U«  [9  Atl.  m  2  Am.  St 
Rep.  542]." 

This  Is  decisive  of  two  proposlttons:  First 
that  these  declarations  were  competent;  and, 
second,  that  this  appellee  was  not  bound  by 
this  alleged  rule,  of  which  she  had  no  knowl- 
edge. It  will  be  noted  that  this  holding  of 
the  United  States  Supreme  Court  Is  squarely 
to  the  effect  that  the  appellee  would  not  have 
been  bound  by  the  rule  unless  information  of 
it  liad  been  communicated  to  her.  In  any 
event  It  is  not  necessary,  however,  in  this 
case,  on  its  facts,  to  hold  that  the  awellee 
■boold  rely  on  this  statement  of  the  prindple 
In  its  strictness,  thov^h  we  think  l^e  princi- 
ple is  just  as  stated  by  the  United  States  Su- 
preme Court  For  here  it  is  manifest  that 
she  did  make  Inquliy  of  the  ticket  agent  and 
of  the  conductor  as  to  what  route  she  should 
take^  and  the  authorities  cited  by  learned 
counsel  for  the  appellant  go  no  farther  than 
to  bold  that  where  there  Is  a  rule  such  as 
here  involved.  It  1b  the  doty  of  the  intending 
passenger  to  find  out  what  route  he  should 
take,  by  inquiry,  and  that  It  Is  not  the  duty 
of  the  railroad  company  to  bring  home  notice 
of  this  role  to  such  intending  passenger,  oth- 
erwise than  in  answer  to  Inquiry.  In  the 
case  of  Church  v.  Chicago,  etc.,  R.  Co.  &. 
D.)  26  U  B.  A.  616— which,  it  should  be  not- 
ed, was  decided  without  any  connsei  appear- 
ing for  the  appellee,  the  passenger— the  court 
reviews  several  authorities  upon  this  partic- 
ular question,  as  to  which  the  editor,  in  tbe 
footnote,  says:  "Very  few  precedents  eztirt:.'' 
One  of  these  authorities,  relied  on  by  .ap- 
pellant (Chicago  &  A.  R.  Co.  v.  Randolpb,  5 
Am.  Rep.  00),  distinctly  says,  "The  required 
information  can  always  be  had  from  the 
agent  where  the  ticket  la  purchased,  and  it 
Is  but  reasonable  to  require  passengers  to 
obtain  the  information,  and  to  act  upon  it** 
In  Cheney  v.  Boston,  etc.,  R.  Co.  (Mass.)  45 
Am.  Dec.  190,  speaking  upon  this  point  tbe 
court  says,  "The  plaintiff  might  have  inquir- 
ed and  informed  himself  of  that"  This  Is 
precisely  what  this  plaintiff  did,  and  "the 
direful  spring  of  the  woes  unnnmbered** 
which  this  plaintiff  suffered  was  precisely 
the  misinformation  given  her  by  the  ticket 
agent  If  it  were  a  sound  legal  proposi- 
tion that  the  company  Is  not  bound  unless 
the  plaintiff  Informs  himself  of  the  rule,  still 
that  condition  was  fully  complied  with  In 
this  case.  Before  passing  from  the  Church 
Case,  supra,  we  desire  to  say  that  the  only 
erroneous  Information  given  In  that  case 
was  given  by  a  mere  gate  keeper  at  the 
Milwaukee  depot  whose  sole  duty,  aa  point- 
ed out  at  page  619,  26  L.  R.  A,  was  'to  as- 
sist passengers  In  getting  on  the  right 
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traluB."  As  stated;  "He  did  not  gtre  ber 
any  mMnformatloo.  Be  stanply  did  not  ad- 
vise ber  of  changes  to  be  made  at  a  Junction 
Are  tanndred  miles  distant"  Mrs.  Harpof 
vas  not  dealing  wltii  a  gatekeeper.  Bbe 
dealt  vitb  tbe  ticket  agent  wbo  was  aTith<»^ 
lied  to  glre  tbe  very  Information  sbe  songbt 
Other  sntborltles  showing  tbe  competency  of 
tbe  declarations  of  the  ticket  agent  and  con^ 
doctor,  If  any  are  needed,  may  be  found  in 
tbe  learned  note  to  BoUmon  t.  So.  Fa&  B. 
Co.,  28  L.  R.  A.  T7B.  It  Is  also  relied  on  and 
insisted  by  counsel  for  appellant  that  as  be- 
tween tbe  conductor  and  tbe  passenger,  it 
was  not  the  duty  of  tbe  conductor  to  listen 
to  the  explanation  made  hs  Urs.  Harper. 
K.  C,  H.  ft  B.  R.  Oo.  Blley,  68  Miss.  760. 
8  South.  448. 18  L.  a  A.  88,  24  Am.  St  Bep. 
909.  and  Ballroad  Go.  t.  Dmmmond,  78  Miss. 
818.  20  South.  7,  are  decbdve  of  the  nnsonnd- 
nestf  of  tills  Tiew.  In  tbe  Dmmmond  Oase 
the  passoiger  dmply  protested;  he  did  not 
make  any  explanation;  and  it  was  on  this 
gnnmd  that  the  decision  proceeded.  It  was 
not  only  the  dnty  of  tb»  conductor  to  llstoi 
to  this  most  msonable  e^lanatlon,  but  bar- 
tng  heard  1^  as  be  dUl,  It  was  wrong— a  will- 
ful wrong  warranting  the  imposition  of  ex- 
anplary  damagM— to  put  this  lady  off  the 
train  under  Ibe  circumstances.  It  Is  none 
tiw  less  a  wlIlfDl  wrong  because  be  acted  In 
a  gentlemanly  manner,  and  was  guilty  of  no 
Insolent  conduct  Sbe  was  subjected  to  tbe 
most  grlerous  wrong,  and  abe  was  Intention- 
ally subjected  to  It;  after  full  disclosure  of 
what  had  occurred  between  ber  and  tbe  tick- 
et agent  of  tbe  company.  Plslntifl  -was 
clearly  entitled  to  recorer,  under  tbe  first 
count  In  the  declaration,  not  only  the  actual 
damages  sbe  had  sustidned,  but  exemplary 
damages,  and  a  verdict  for  a  larger  sum 
than  here  recovered  would  not  have  been 
disturbed  by  us.  It  is  Idle  to  argue  that  the 
oondnctor.  flatly  refusing  to  listm  to  tbe  per- 
fectly reasonaUe  explanation  made  by  this 
woman,  and  putting  her  off,  under  tiie  dr- 
cnmstaneee  detailed  in  the  evidence,  at  nlgbt 
was  not  guilty  of  such  intentional  and  op* 
presslve  wrongdoing  as  to  wsrrant  tbe  Impo- 
dtlon  of  punitive  damages.  It  may  as  well 
be  understood,  once  for  all,  that  this  court 
proposes  to  stand  1^  tbe  doctrine  annouDced 
In  tbe  Drummond  and  Blley  Qises,  as  the 
Just  and  true  doctrine.  But  the  difficulty  In 
this  case  is  that  tbe  idalntlff  only  aiked  for 
actual  damages  under  the  flrst  count  when 
she  was  entitled  to  punitive  damages,  and 
yet  asked  and  obtained  an  instruction  for 
punitive  damages  und«  the  second  count  vo- 
der which  it  is  clear  she  was  entitled  to  no 
damages  at  an.  Under  tbe  vell-settled  ded- 
stons  of  this  court  It  was  not  the  duty  of 
tbe  conductor  to  place  Mrs.  Harp»  In  the 
right  car,  and  tbe  mistake  of  tiie  ticket  agent 
at  IiWton  wat  corrected  by  the  proper  Infor- 
mation given  by  the  conductor.  Mrs.  Har- 
per bad  nothing  to  do  except  to  get  up  from 
ber  seat  and  walk  forward  through  tbe  ves- 


tibule train  to  the  Water  Valley  car.  Sbe 
was  not  sick  to  such  a  degree  as  to  reauire 
tbe  assistance  of  the  conductor.  It  follows 
that  the  flftii  and  seventh  Instructions  tor 
the  plaintiff,  to  the  effect  that  sbe  was  en- 
titled to  exemplary  damage^  are  erroneous. 
In  this  curious  attitude  of  the  case,  revosal 
must  necessarily  follow,  for  we  must  indulge 
the  presumption  that  tbe  Jury  did  their  duty, 
and  obeyed  the  instractioDa  of  the  court, 
irtilch  did  not  allow  them  to  find  anythli^ 
but  actual  damages  under  the  first  count 
but  whiGb  did  allow  them  to  find  exeniplary 
damages  under  the  second  count  Tbe  ver* 
diet  cannot  under  tbe  Instmctlous,  be  refers 
red  to  the  flrst  count  since  the  actual  dam- 
ages were  only  about  $17.  It  is  obvUms  that 
it  must  be  referred  to  the  second  count  tm- 
der  which  no  recovery  at  all  could  have  been 
allowed.  What  we  have  said  Indicates  the 
proper  dispoeition  of  tbe  case  on  a  second 
trial,  it  bdng  only  necessary  to  add  that  tbe 
modlflcatlon  of  the  second  Instruction  given 
for  the  defendant  was  necssssry  to  a  Gorrect 
statement  of  tbe  law. 
Beversed  and  remanded. 


'  (IM  Ala.  UtJ 

POLLABD  et  a1.  v.  AJIBBIGAN  rBBDSHOLD 
LAND  MOBTG.  00.  OV  LONDON. 
Limited. 

AMBBICAN  FBEEHOU)  LAND  MOBTO. 
00.  OF  LONDON,  Lknlted,  r.  POL- 
LABD et  aL 

(Supreme  Court  of  Alabama.  Dec.  17,  1903.) 

HORTGAGES— FORECLOSURE— ACCOUNTING— IN- 
TEREST—ATTORNEY'S  PEBS— WASTB-RELIBff 
—  GROSS-BILL  —  FINOINOa  OF  RKGIBTBK  — 
STATUTE-CONSTRUCTION. 

1.  Where  the  mortgagee  in  possesalon  allowi 
another  to  cut  timb«  from  the  land,  the  cban- 
cellor*!  decree,  afllrmlng  the  finding  by  tbe  rw* 
iBter  that-  the  mortgagee  was  chargeable  with 
9800  damage  therefor,  as  tor  wnete,  supported 
by  erideoce  that  the  valtie  of  the  land  was  re- 
duced to  that  extent  or  more,  will  not  be  dla- 
torbed  on  appeal,  thot«h  there  was  other  evi- 
dence  to  the  effect  that  the  removal  of  the  tim* 
t>er  IncreaBed  the  value  of  the  land. 

2.  Where  a  mortgagee,  having  a  right  to  poa- 
sesslon  of  the  moi-tgaged  pmnisea  for  rental 
purposes,  assumed  to  sell  them,  tbe  act  of  tbe 
purchaser  in  cuttlug  and  removiiig  timber  there- 
from Is  a  waste,  the  damages  for  which  are 
chargeable  to  the  mortgagee. 

8.  Where,  in  an  action  to  foreclose  a  mortgage, 
the  question  of  the  right  of  the  mortgagor  to 
compensation  for  waste  committed  by  a  pur- 
chaser from  tbe  mortgagee  in  possession,  in  the 
removal  of  timber  from  the  land,  has  been  liti- 
gated iu  previous  references  of  the  case,  and 
considered  on  previous  appeals  thereof,  an  al- 
lowance of  compensation  to  the  mortgagor  for 
the  waste  Is  not  cause  for  reversal,  though  the 
mortgagor  made  no  claim  therefor  m  her  crosi- 
bill. 

4.  Where,  in  an  action  to  foreclose  a  mort- 
gage, the  only  evidence  as  to  the  value  of  plain- 
tiff's attorney's  fees  is  tbe  testimony  of  two  wit- 
nesses, who  placed  It  at  $3,000,  a  finding  by  the 
register  that  the  value  was  $2,000  will  not  be 
disturbed  on  appeal,  where,  as  to  one  of  the 
witnesses,  there  were  circumstances  calculated 
to  bias  him  CavoTably  toward  a  high  estimate, 
and,  as  to  the  other,  It  was  not  alt(^ether  idaar 
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but  that  bl8  estimate  wu  based  In  part  on  serv- 
ioes  for  which  the  mortgagor  wss  not  liable. 

5.  Where,  In  an  sction  to  foredose  a  mortgage. 

it  is  claimed  that  the  complaiiLaiit  paid  its  at- 
tomey's  fees  in  advance,  bat  there  is  no  ovIt 
deuce  to  show  sach  fact,  nor  the  sum  then  nec- 
essaiilj  paid,  a  decree  ^sallowing  interest  to  the 
mortgagee  on  the  anms  claimed  to  liaTO  been 
paid  as  attorney's  fees  is  proj;>er. 

6.  A  mortgagee  in  poewessiCHi  is  entitled  to 
interest  on  amounts  paid  for  taxes  during  such 
period. 

7.  Where  a  mortgagee,  entitled  to  posaesrion 
of  the  mortgaged  premises  for  rental  purposes, 
assumes  to  sell  them  on  the  condition  that  the 
purchaser  keep  the  taxea  paid  op,  the  mortgagee 
k  not  entitled  to  credit,  in  an  action  to  fore- 
dose  the  mortgage,  for  the  moneys  paid  for  tax- 
es by  such  pui-chaser. 

8.  Evidence  in  an  action  by  a  foreign  corporfl- 
tion  to  foreclose  a  mortgage  examined,  and  held 
sufficient  to  support  a  finding  disallowing  the 
mortgagee's  claim  for  expenses  incurred  in  em- 
ploying and  paying  agents  in  and  abont  the 
rental  of  the  mortgaged  premlsea. 

0.  Where,  in  an  action  to  ftmdoae  a  ffl<wt- 
gage,  it  is  not  ma^  to  appear  that  a  failure  of 
the  mortgagee,  while  in  possession  of  the  mort- 
gaged praniaeSfto  secure  more  rent  for  the  place 
than  It  contracted  for  and  received,  was  due  to 
willful  default  or  gross  negligence  on  its  part, 
it  is  chargeable  only  with  the  rent  it  received. 

10.  Under  Code  18tK>,  fi  3S26,  providhig  that 
the  Supreme  Court  shall  give  no  weight  to  the 
decision  of  the  chancellor  on  the  facts,  a  finding 
of  the  rexister,  althou^  disallowed  or  modified 
by  the  chancellM-,  comes  before  the  Supreme 
Court  on  appeal  for  original  review,  attended 
by  the  same  presumption  of  correctness  that 
waited  on  it  before  the  chancellor. 

11.  When  it  appears  from  the  register's  report 
that  he  haa  proceeded  upon  incorrect  princvles 
to  the  conclusion  he  reacnes  and  reports,  and  in 
consequence  his  finding  is  not  wholly  the  result 
of  hia  consideration  of  the  testimony  on  the  is- 
sue, but  is  referable  in  a  material  degree  to  a 
mistake  of  law,  or  the  misapplication  of  law  to 
facts  before  Um,  hia  finding  carries  no  presump- 
tion of  correctness,  and  the  matter  Is  to  be  de- 
termined de  iiovo  by  the  chancellor  on  excep- 
tions taken,  and  again  on  appeal. 

12.  In  on  action  to  foreclose  a  mortgage,  the 
uor^gee  la  mtltled  to  credits  fot  that  portitm 
of  the  groM  rental  value  of  the  mortgaged  prem- 
ises whidi  is  referable  to  the  betterments  made 
by  the  mortgagee's  vendee  while  in  possession 
of  the  premises  under  an  assumed  sale  by  the 
mortgagee. 

Appeal  from  City  Oonrt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  by  the  American  Freehold  Land  Mort- 
gage Company  of  London,  Limited,  against 
Bebecca  M.  Pollard  and  others.  From  the 
decree,  botb  parties  appeal.  Modified  and 
affirmed. 

Bebecca  M.  Pollard  and  lier  hnsband, 
Gbaries  T.  Pollard,  bad  execnted  a  mtntgage 
to  the  Amolcan  Freehold  Land  Mortgage 
Company  of  London,  Limited,  and,  i^on  de- 
fault being  made  in  the  payment  of  the  mort- 
gage debt,  said  mortgage  was  foreclosed  un- 
der the  power  of  sale  contained  therein,  and 
at  said  foreclosure  the  mortgage  company 
became  the  pnrchaaer,  bnt  there  was  no  aa- 
tborlty  given  In  Oie  mortgage  for  >nch  pnr- 
diase  by  the  mortgage  company.  The  ivayer 
of  the  bill  was  that  the  reapondents  Bebecca 
M.  Pollard  and  her  hnsband,  Gbaries  T.  Pol- 

T  I.  See  HortsssM,  voL  H,  C«at  Dig.  |  B». 


lard,  be  required  to  elect  whether  they  would 
disaffirm  and  avoid  tiie  purchase  by  the 
complainant  of  the  land  embraced  In  the 
mortgage,  or  whether  tbey  would  affirm  said 
sale;  and  the  complainant  offered.  In  the 
event  of  disaffirmance,  to  do  equity  generally, 
and  to  account  for  rents.  The  bill  further 
prayed  that.  In  the  ereat  of  a  disafflmiance, 
the  mortgage  be  foreclosed  for  the  amount 
of  the  debt  secured  by  the  mortgage,  and 
necessary  expenses.  Including  attorney's  fee 
for  foreclosing  the  mortgage,  as  well  as  filing 
the  bill.  There  was  also  a  prays  for  general 
relief.  The  respondent  Mrs.  Pollard  filed  an 
answer  to  the  bill  as  amended,  which  she 
prayed  to  be  taken  as  a  cross-bill,  In  which 
she  elected  to  disaffirm  the  sale,  and  prayed 
for  a  redemption  and  accounting. 

This  cause  has  been  before  this  court  on 
four  other  appeals,  which  will  be  found  re- 
ported In  103  Ala.  288, 1$  South.  801;  120  Ala. 
1,  24  South.  736;  127  Ala.  227,  29  South. 
698;  and  132  Ala.  155,  32  South.  630.  Special 
reference  Is  therefore  made  to  the  several  re- 
ports of  this  case  as  cited  above. 

On  the  final  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  in  the  original  bill,  the 
American  Freehold  Land  Mortgage  Company 
of  Loudon,  Limited,  was  entitled  to  relief 
against  the  respondent  Bebecca  M.  Pollard, 
and  to  have  said  Bebecca  M.  Pollard  elect 
to  affirm  or  disaffirm  the  mortgage  sale  made 
on  March  8,  1889.  and  that,  Bebecca  M,  Pol- 
lard having  elected  to  disaffirm  said  sale,  the 
complainant  was  further  entiUed  to  have 
the  mortgage  foreclosed.  The  chancellor  far- 
ther decreed  that  the  cross-ccHnpialuant  Be- 
becca M.  Pollard  was  entitled  to  the  relief 
prayed  for  In  her  cross-bill,  and,  she  having 
elected  to  disaffirm  said  mortgage  sale,  was 
entiUed  to  redeem  said  property  from  un- 
der said  mortgage.  In  accordance  with  this 
decree,  a  reference  was  <ndeied,  whiiih  waa 
as  follows: 

"The  court  doth  order,  adjudge,  and  de- 
cree that  It  be  referred  to  the  register  to 
state  an  account  between  the  complainant 
In  the  original  bill,  the  American  Freehold 
Land  Mortgage  Company  of  London,  Limited, 
and  the  defendant  and  complainant  In  the 
cross-bill,  Rebecca  M.  Pollard,  of  all  matters 
and  things  properly  arising  out  of  the  mort- 
gage, a  copy  of  which  is  attached  as  an 
exhibit  to  the  original  bill,  and  out  of  the  re- 
lation existing  between  them  as  mortgagor 
and  mortgagee,  and  for  that  purpose  he  will 
ascertain  the  amount  due  and  unpaid  on  the 
said  mortgage  debt,  or  any  balance  over 
after  payment  thereof  which  may  be  due  to 
the  said  cross-complainant  Bebecca  M.  Pol- 
lard; and  to  that  aid  the  roister  wUl  proceed 
as  follows: 

"(1)  He  will  ascertain  the  amount  of  said 
mortgage  Indebtedness  on  the  7th  day  of 
January,  1889,  carried  Into  said  amoont  as 
part  of  said  debt;  the  Interest  note  due  De- 
conbw  1,  1888,  with  Interest  cm  said  note  to 
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the  7th  day  of  January,  1889,  the  data  oo 
which  said  mortgage  company,  the  complain- 
ant, declared  the  prhicipal  gum  due  and  pay- 
able; and  fmn  that  date  on  he  will  allow 
Interest  on  said  principal  Bom,  subject  to 
the  credits  to  be  allowed  to  Bebecca  M.  Pot 
lard  as  herehiaf  ter  decreed. 

"&i  He  will  charge  complainant;  said  mort- 
gage oonqwny,  with  the  rents  It  actually  re- 
oelTed,  or  which  by  the  eztfclse  of  reasonable 
care  and  diligence  It  could  have  received, 
from  the  date  of  Its  entry  Into  the  ponus- 
sion  of  the  property  the  subject  of  said  nu>rt- 
gage  (that  la,  fnnn  the  7th  day  of  January, 
188&,  to  the  date  when  the  wnve^nce  to 
said  pnqter^  by  complainant,  the  said  laaet- 
gage  oon^kany,  to  B.  8.  Armlstead,  took  effect 
as  such);  and  he  wUl  credit  complainant;  said 
mortgage  company,  as  against  said  rent,  for 
any  expenditures  made  by  It  during  said 
period  for  Hw  necessary  repairs  and  for  taxes 
duly  and  legally  assessed  against  said  prop- 
erty, and  paid  by  It,  as  well  as  for  such 
leaacmahle  and  necessary  oipoidltaies  la 
renting  said  property  as  It  may  have  Inenrred; 
but,  in  estimating  such  expenses  for  renting 
or  collecting  rent  during  said  period,  the 
reglsta  will  not  consldn  the  fact,  to  the 
prejudice  of  Mrs.  Pollard,  tiuft  Uie  cranplaln- 
ant,  the  mortgage  company,  was  a  nonresi- 
dent corporation. 

"CSi  Be  will  ^so  charge  complainant,  said 
mortgage  company,  from  the  time  its  said 
amveyance  to  B.  S.  Armlstead  took  effect 
to  the  Ist  day  of  January,  1902,  with  such 
rent  of  said  property  as  it  could  hsTs  lecelTed 
If  it  bad  eiendsed  reasonable  care  and  dili- 
gence, and  had  ronained  In  possession  of  said 
property  either  by  itself  or  its  taunts;  but 
DO  allowance  during  this  period  must  be  given 
or  credited  to  said  complainant;  said  mort- 
gage company,  on  account  of  any  sums  ex- 
pended by  E.  S.  Armlstead  at  bis  Tendees  for 
ImproTemoits,  repairs,  or  taxes,  unless  made 
tot  and  oa  account  of  the  original  com- 
plainant; nor  will  the  register  charge  the 
oon^Ialnant,  said  nuntgage  company,  for  any 
Increase  in  the  rental  value  of  said  mortgaged 
property  during  this  time  occasioned  by  any 
Improvement  that  may  have  been  made  1her» 
on  by  the  said  Armlstead  or  his  vendees. 

"(4)  The  register  will  also  credit  complain- 
ant, said  mortgage  company,  with  any  reason- 
able sum  tiiat  may  be  found  due  It  for  at- 
tmney's  fees  incurred  In  accordance  with  the 
atipnlations  contained  in  said  mortage,  which 
said  sum  shall  be  computed  as  due  at  the 
time  of  the  reference;  bnt  no  such  services 
rendered  In  resisting  the  redemption  of  the 
mortgaged  property  by  Mrs.  Pollard  shall 
be  allowed,  except  in  so  far  as  such  services 
were  necrasary  to  collect  any  sum  that  may 
be  found  to  be  really  due  on  said  mortr 
gage  Indebtedness. 

"(5)  He  will  allow  to  the  defendant  and 
crosft^omplalnant  R.  M.  Pollard,  as  against 
the  mortgage  debt,  any  damages  for  waste, 
eltha-  committed  or  permitted,  by  the  com- 
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plalnant,  the  mortgage  company,  while  in  the 
possession  or  control  of  the  said  lands,  or 
pomltted  by  it  after  its  said  oonv^ance  to 
B.  S.  Armlstead;  and  the  cutting  and  taking 
ot  timber.  If  any,  from  the  prenUses  without 
the  ccmsent  of  the  mortgagor,  lbs.  R.  M. 
Pollard,  wUl  be  treated  as  waste  permitted 
by  the  mortgage  company,  the  complainant. 
In  a«fMT¥iiiHny  the  damages  arising  from 
waste,  the  register  will  consider  the  value 
of  the  lands  before  and  after  the  commission 
of  snch  wast^  and  not  the  profits  received 
1^  the  c(»nplalnant 

"(6)  In  stating  said  account,  the  register 
will  make  and  allow  anmial  rests,  and  the 
credit  allowed  Mrs.  Pollard  will  be  first  ap* 
plied  to  the  payment  of  the  inteiest  on  the 
mortgage  indebtedness,  and  any  balances  will 
then  be  applied  to  the  jnlnclpal  amn. 

"(7)  The  r^^lster  will  also  ascertain  what 
Is  a  fair  and  reasonable  rental  value  for  the 
lands  described  In  the  bill  Av  the  cunent 
year,  in  accordance  with  the  principles  de- 
clared In  the  third  section  or  paragraph  of 
this  decree,  and  will  Include  the  same  in  the 
balance  which  shall  be  steuck  by  him  be- 
tween the  parties  as  ot  the  date  of  &e  ref- 
erence. 

"(8)  The  register,  in  executing  this  decree, 
will,  when  necessary,  look  to  the  pleadings 
and  proof  in  this  cause,  and  receive  all  legal 
evidence  offered,  including  testimony  of  such 
witnesses  as  were  examined  on  the  former 
reference." 

It  waa  shown  by  the  facta  of  the  case 
that  in  September,  1894,  after  the  purchase 
at  the  foreclosure  sale  by  fhe  American  Free- 
hold Land  Mwtgage  Company  of  London, 
limited,  of  Ihe  lands  conveyed  in  1h«  mort* 
gage,  said  mortgage  company  entraed  Into  a 
contract  wlOi  B.  S.  Armlstead  for  tlie  sale 
of  said  lands,  and  from  that  time  Armlstead 
exercised  ownership  over  them  up  to  1902. 

The  register  held  a  r^erence  In  acccffd* 
ance  with  the  directions  of  the  decree  of  the 
court,  and  at  this  r^onnce  examined  many 
witnesses,  and  had  before  him  the  testimony 
taken  aa  the  former  reference.  He  made  his 
report  which  was  substantially  as  follows: 
Tbet^  were  about  1,600  acres  of  tillable  hmd 
In  the  Pollard  Plantodon.  The  reasonable 
annual  rental  value  of  the  place  for  the  years 
1889,  1890;  1891,  1892,  and  189S  was  93,000. 
He  did  not  credit  the  complainant  with  any 
repairs,  as  dlstlngnlshed  txtm  Improvements, 
for  any  of  said  years;  the  evidence  falling 
to  show  what  repairs  were  made,  if  any,  and 
the  value  of  the  same.  The  complainant  was 
allowed  credit  for  taxes  paid  In  1892  for  the 
years  1880. 1890, 1891,  and  was  also  credited 
with  the  amount  paid  in  1898  f6r  the  taxes 
of  1892.  He  reported  that  Improvemento 
were  made  on  the  place  as  follows:  In  1892 
the  Improvements  made  amounted  to  $1,016; 
in  1895.  to  $1,405:  hi  1896,  to  $175;  In  1897. 
to  $675;  to  1898,  to  $310;  making  a  total 
for  fbe  improvemento  upon  the  place  of  $3,- 
68O1.  These  Improvemoits  were  not  credit- 
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ed  to  the  complainant,  except  so  far  as  they 
affected  the  annual  rental  value  of  the  plan- 
tation for  said  years.  The  register  found 
that,  during  the  years  the  Improyementa 
were  made,  the  lands  were  In  a  better  condi- 
tion, and  that  the  rental  ralue  In  the  neigh- 
borhood of  said  lands  had  materially  Increas- 
ed. Tailing  Into  consideration  the  improve- 
ments, the  Increased  rental  value  In  the  com- 
munity, and  the  improved  condition  of  the 
farm  during  said  years,  and  all  the  evidence 
on  the  subject  of  the  rental  value  of  the  said 
plantation  for  said  years  and  subBequeotly, 
the  register  found  that  the  annual  rental 
value  of  said  plantation  after  said  Improve- 
ments was  ¥3,S00.  The  register  found  and 
reported  that  the  said  rental  value  of  the 
lands  without  the  Improvements  for  the  years 
In  which  the  Improvements  were  made  was 
as  follows:  1894,  $3,333.33;  1895,  f3,336.10; 
1896,  ?3,489.80;  1897,  53,421.27;  1898,  $3,- 
463.81— and  that  with  said  Improvements  the 
rental  value  was  $3,600  for  each  year.  The 
register  fomd  the  increased  rental  value 
for  any  one  year  during  said  period,  on  ac- 
count of  the  Improvements  for  that  year,  to 
be  In  proportion  to  the  entire  rental  of  said 
year,  as  the  value  of  the  property  was  to  the 
Improvements  for  said  year.  He  allowed  and 
credited  to  the  respondent  for  the  years 
1899,  190a  1901,  1902,  $3,500.  as  a  reason- 
able rental  value  for  said  plantation  during 
said  years.  He.  found  that  timber  was  cut 
and  hauled  away  from  said  plantation  and 
marketed  during  the  occupation  thereof  by 
Armlstead,  and  that  the  difference  in  the  val- 
ue of  said  lands  before  said  timber  was  cut 
from  the  premises  and  after  It  was  so  cut 
was  $800,  and  said  sum  of  $800  was  credited 
to  the  respondent  The  register  allowed  $2,- 
000  as  a  reasonable  compensation  to  be  paid 
to  the  complainant's  attorneys.  He  declined 
to  credit  tbfe  complainant  with  any  expendi- 
tures for  renting  the  land  and  collecting  the 
rent  He  found  and  reported  that,  after  al- 
lowing ail  credits,  the  complainant  was  in- 
debted to  the  respondents  a  balance  of  $7,- 
865.84. 

To  the  register's  report  the  complainant 
filed  many  exceptions,  which  were  as  fol- 
lows: (1)  To  the  failure  of  the  register  to 
allow  interest  on  taxes  paid  from  the  dates 
of  payment  respectively,  to  the  time  the 
rent  was  due,  for  each  of  the  years,  respec- 
tively. (2)  To  fixing  tbe  rent  for  the  years 
1889.  1890^  1891,  1892,  and  1893  at  $3,000. 
(8)  To  fixing  tbe  rent  for  1800  at  an  amount 
exceeding  $1,500,  which  was  the  amount 
shown  to  have  been  received  for  the  rent  that 
year.  (4)  To  tbe  failure  of  the  register  to 
allow  credits  for  taxes  paid  by  Armlstead, 
under  an  agreement  with  the  complainant 
for  the  years  from  1896  to  1902,  inclusive. 
(5,  6,  7,  and  8)  To  the  fallnre  of  the  register 
to  allow  credits  paid  In  different  years  for 
repairs.  (9.  10.  11,  12,  and  13)  To  the  fixing 
of  the  rent  for  the  respective  years  1894, 
1809,  1896,  1897.  and  1898  at  an  amount  as 


stated  In  the  report.  (14)  To  fixing  the  rent 
of  each  of  the  years  1899.  1900,  1901,  and 
1902  at  $3,500.  (15)  To  fixing  the  rent  for 
either  of  the  years  1894  to  1902,  Inclusive, 
In  excess  of  $2,750  per  year.  a6)  To  fixing 
of  the  rent  for  eltner  of  the  years  1894-1902 
In  excess  of  $3,000  per  year.  (17)  To  the 
allowance  by  the  register  of  $800  for  waste. 
(18)  To  the  fallnre  of  the  register  to  allow 
$3,000  solicitor's  fees  to  complainant  (19. 
20,  21,  and  22)  To  failure  of  tbe  register  to  al- 
low the  several  credits  claimed  for  the  respec- 
tive amounts  paid  by  complainant  for  the  col- 
lection of  the  rents  for  the  years  1890,  1891, 
1892,  and  1893.  (28)  To  finding  that  there 
were  1,500  acres  of  tillable  land  on  said 
place.  (24)  To  the  failure  of  the  register  to 
give  credit  for  the  fee  due  to  the  complainant 
at  the  time  it  was  paid.  (25)  To  the  allow- 
ance by  the  register  of  the  fee  due  to  com- 
plainant at  the  date  at  which  It  was  allow- 
ed, the  evidence  showing  that  said  fee  was 
paid  long  before  It  was  allowed. 

The  respondent  Mrs.  Rebecca  M.  Pollard 
filed  many  exceptions  to  the  register's  report, 
which  were,  In  substance,  as  follows:  (1)  To 
tbe  register's  finding  that  there  wei«  only 
1.500  acres  of  tillable  land  on  said  planta- 
tion. (2)  To  the  register  fixing  the  annual 
rental  value  of  the  place  for  the  years  1889, 
1890,  1891,  1892,  and  1803  at  only  $3,000  per 
year.  (3)  To  finding  that  $3,580  of  Improve- 
ments had  been  made  on  said  place.  (4)  To 
tbe  ascertainment  and  reporting  the  several 
amounts  of  Improvements  made  upon  said 
place  from  the  years  1894  to  1898,  Inclusive. 
(6)  To  finding  and  reporting  that  there  was 
a  bam  built  In  1894,  costing  $1,015,  and  dur- 
ing the  following  four  years  improvements 
were  made  to  the  extent  of  $2,565.  (6)  To 
the  report  as  to  the  rental  value  of  the  lands 
without  the  Improvements  for  the  years  1894 
to  1898,  Inclusive.  (7)  To  ascertaining  that 
the  value  of  said  plantation,  when  sold  un- 
der the  mortgage,  was  $26,000.  (8)  To  find- 
ing and  reporting  a  rental  value  of  only  $3,- 
500  per  year  for  the  years  1899  to  1902,  in- 
clusive. (9)  To  allowing  the  complainant  a 
credit  for  attorney's  fees  of  $2,000.  (10)  To 
allowing  only  $800  for  waste.  (11)  To  find- 
ing that  the  rental  value  of  the  property  was 
Increased  by  reason  of  Improvements  placed 
thereon. 

On  the  submission  of  the  cause  for  a  de- 
cree on  the  several  exceptions  taken  by  the 
complainant  mortgage  company  and  by  the 
defendant  Rebecca  M.  Pollard  to  the  regis- 
ter's report  and  the  several  exceptions  to  evi- 
dence reserved  by  each  of  said  parties,  and 
on  the  motion  of  the  complainant  to  set  aside 
said  register's  report  and  for  a  decree  order- 
ing a  new  reference,  the  Judge  of  the  city 
court,  slttii^  as  chancellor,  overruled  the 
motions  for  a  decree  of  further  reference, 
and  overruled  the  complainant  mortgage 
company's  exceptions  to  the  register's  re- 
port numbered  1,  2,  3,  4,  5,  C,  7,  8,  17,  18»  19, 
20,  21,  22,  23,  24,  25.  and  sustained  the  mc»rt> 
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sage  company's  exceptions  to  tbe  register's 
report  numbered  9,  10^  11,  12,  13,  14,  15,  and 
18»  and  taxOi^  decreed  tbat  the  ecceptionB 
of  tbe  defendant  Rebecca  M.  Pollard  to  the 
reglBtor's  report  be  severally  and  separately 
orermled.  It  was  then  further  decreed  that 
the  register's  report,  as  eonecteH,  be  con- 
firmed; It  being  declared  tai  said  decree  tbat 
the  defendant  Rebecca  U.  Pollard  -vroM  In- 
debted to  the  American  Freehold  Land  Uart- 
gage  Company  on  the  date  of  tbe  rendition 
thereof^  on  account  of  the  mortgage  indebt- 
edness mentioned  in  the  original  blU,  In  the 
sum  of  $9,109.64  It  was  further  ordered 
that  Rebecca  H.  Pollard  redeem  tbe  prem- 
ises described  In  the  bill,  by  paying  said  sum 
unto  the  registry  of  the  court,  and  also  one- 
balf  of  the  costs  in  the  cause,  and  that,  In 
the  erent  of  her  failure  to  pay  said  sum.  tbe 
register  proceed  to  sell  said  premises  at  pub- 
lic sale;.  From  this  decree  a  cro8a*wpeal  was 
taken  by  each  of  the  parties  complainant  and 
respondent;  the  American  Freehold  Land 
Mortgage  Company  assigning  as  error  the 
part  of  the  decree  overruling  Its  exceptions 
to  the  register's  report,  and  Rebecca  H.  Pol- 
lard assigning  as  error  tbe  sustaining  of 
some  of  complainant's  exceptions  to  tbe  reg- 
ister's report  and  overruling  all  of  her  ex- 
ceptlone  to  the  re^stor's  report 

John  G.  Winter.  Geo.  F.  Moore,  and  B.  F. 
Jones,  for  R.  M.  Pollard.  -  Knox  &  Bowie, 
ThoB.  H.  Watts,  and  Alex  Troy,  for  mort- 
gage company. 

McCI^LAN,  G.  J.  These  appeals  In- 
volve a  review  of  the  action  of  tbe  Judge  of 
the  dty  court  sitting  as  chancellor,  upon  ex- 
cations  to  the  rep<nt  of  the  register  and 
master  made  on  r^eience  to  state  tbe  ac- 
count between  a  mortgagor  and  a  mortga- 
gee in  possession  for  the  purposes  of  redemp- 
tion, or,  falling  that  foreclosure.  As  to  the 
amount  of  the  original  mortgage  debt  and 
as  to  Interest  charges  thereon,  tbere  was 
DO  dispute  before  the  master;  and  Uie  cor- 
rectness of  his  finding  and  report  in  that  re- 
gard was  not  questioned  before  tbe  chan- 
cellor, and,  of  course,  la  not  questioned  here. 
The  correctness  of  his  finding  and  report  as 
to  the  amount  the  mortgagee  should  be  char- 
ged for  rents  of  tbe  lands  while  it  (the  mort- 
gage company)  was  In  possession  of  them, 
or  chargeable  as  a  mortgagee  In  possession, 
and  as  to  tbe  amount  such  mortgagee  should 
be  charged  as  for  waste  committed,  on  the 
one  band,  and,  on  the  other,  as  to  the 
amount  the  mortgagor  should  be  charged 
for  attorney's  fees  provided  for  in  the  mort- 
gage, and  for  taxes  paid  on  the  land  during 
such  possession,  was  challenged  by  excep- 
tions thereto;  aud  the  chancellor,  in  passlug 
upon  those  exceptions,  orermled  such  of 
them  as  went  to  the  findings  as  to  waste, 
as  to  attorney's  fees,  and  as  to  taxes,  and 
sustained  those  which  went  to  tbe  master's 
findings  as  to  the  rents  chargeable  against. 


the  mortgagee,  and  reduced  those  chaiges 
from  (3,000  to  (2,000  per  annum  for  certain 
five  of  Qie  years  of  tbe  mortgagee's  posses- 
sion, and  frwn  an  average  of  atiout  $8,500 
to  ^,000  for  each  of  tbe  lemalnlng  years 
of  such  posses^n.  As  to  the  rents,  tbe  lia- 
bility of  tbe  niOTtgagee  is  not  now,  nor  was 
It  before  tbe  master  or  dumceUor,  doiied. 
but  the  Issue  In  that  req;)ect  Is  one  of  amount 
only.  As  to  waste,  the  contentkm  ib» 
mOTtgagee  Is  that  no  formal  claim  ttierefor 
was  made  in  tbe  case,  «nd  also  that  waste 
was  not  proved.  As  to  attorney's  fees,  the 
mortgagor's  position  is  Uiat  the  amount 
thereof  was  not  proved,  and  benoft  that 
nothing  should  be  allowed  to  tbe  mortga- 
gee on  that  account;  and  the  contention  <tf 
tbe  mortgagee  Is  tbat  it  should  have  been 
allowed  (3,000  on  that  account  tnstead  of 
tbe  (2,000  allowance  found  by  the  mastw 
and  confirmed  by  the  chancellor.  And  in  re- 
spect  of  taxes  the  mortgagee  Insists  tbat  it 
shonld  have  been  allowed  all  taxes  assess* 
ed  against  and  paid  on  tbe  prq;»«rty  from  tbe 
time  It  went  Into  possession  to  the  time  of 
hearhig,  whereas  the  report  made  and  con- 
firmed disallowed  Its  claim  in  this  connec- 
tion for  taxes  paid  by  a  purchaser  from  It 
during  the  years  he  tuAA  the  land  as  such 
purchaser.  There  are  also  brought  under 
consideration  some  questions  as  to  the  com- 
putation of  Interest  on  taxes  paid  and  on 
attorney's  fees  allowed,  and  upon  the  failure 
of  the  register  to  allow  the  mortgagee  cred- 
it for  repairs  It  claimed  to  have  made,  and 
for  e:q)enBes  incurred  In  the  collection  of 
rente. 

We  will  first  consider  questions  which 
arise  upon  those  parts  of  the  decree  wh»e- 
by  the  findings  and  report  of  the  master  as 
to  certain  Items  are  confirmed;  and  In  ap- 
proaching tbeae  matters  it  is  well  to  state 
and  have  in  mind  the  familiar  rule  which 
obtains  here  In  respect  of  revising  the  de- 
cree in  so  far  as  it  sustains  the  findings  of 
the  master  on  evidence  adduced  before  him, 
and  confirms  his  report  thereon.  "The  rule 
is,"  said  Chief  Justice  Walker  In  Mahone  v. 
Williams,  39  Ala.  202,  221,  "to  indulge  aU 
reasonable  presumptions  In  favor  of  the  reg- 
ister's decision  upon  questions  of  fact  such 
as  those  now  under  consideration,  and  not 
to  reverse  It  unless  clearly  satisfied  that  It 
Is  wrong.  Judge  Story  goes  so  far  as  to 
say  'that  tbe  court  must  be  clearly  satis- 
fied that  there  has  been  unquestionable  er- 
ror.' "  And  he  Uiustrates  the  application  of 
the  rule  thus:  "The  testimony  as  to  the  an- 
nual value  of  the  slaves  la  conflicting  and 
voluminous.  We  have  made  an  examination 
of  it.  No  two  minds  would  ever  draw  the 
same  conclusion  from  It.  As  the  result  of 
ot^r  examination,  we  feel  no  full  conviction 
that  the  register's  conclusion  is  wrong.  His 
conclusions  are  not  unreasonable.  It  does 
not  appear  to  us  tbat  they  are  plainly  wrong, 
and  therefore  we  will  not  reverse  the  chan- 
cellor's decree  confirming  tbe  report"  On 
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this  subject  It  was  said  In  Jones  r.  WUte, 
112  Ala.  449,  461,  20  South.  527:  •  •  To 
say  the  least,  we  cannot  affirm  that  the  chan- 
cellor erred  In  overruling  the  exceptions  and 
conflrmlng  the  report  The  evidence  before 
the  register  consisting  for  the  most  part  of 
the  oral  testimony  of  witnesses,  and  being 
presented  to  the  chancellor  and  here  In  writ- 
ten  form,  the  rule  laid  down  In  Woodrow  v. 
Hawvlng,  105  Ala.  240,  18  South.  720,  and 
also  the  general  rule  to  be  observed  In  re- 
viewing findings  of  fact  by  the  register  on 
reference  (Hahone  v.  Williams,  sviva),  re- 
quires the  chancellor,  and  requires  us,  to  In- 
dulge all  reasonable  presnmptloos  in  favor 
of  the  register's  decision  upon  questions  of 
fact,  •  •  *  and  not  to  reverse  it  unless 
clearly  satisfled  that  It  is  vrrong."  The  gen- 
eral doctrine  that  the  register's  conclusion 
upon  evidence  should  not  be  disturbed  un- 
less it  Is  "clearly  wrong,"  "palpably  errone- 
ous," "plainly  and  palpably  Incorrect,"  etc., 
and  so  appears  after  the  Indulgence  of  all 
reasonable  presumptions  In  Its  favor,  has 
been  declared,  also,  in  the  following  cases: 
Kinsey  v.  Kinsey,  87  Ala.  393;  Lehman  v. 
Levy,  69  Ala.  48;  Winter  v.  Banks,  72  Ala. 
409;  aiover  v.  Hembree,  82  Ala.  824,  8  South. 
251;  Trust  Co.  v.  Wood,  108  Ala.  85,  18 
South.  937;  Warren  v.  Lawson,  117  Ala.  339, 
23  South.  OS;  Speakman  v.  Burleson,  1-23 
Ala.  678,  27  South.  322.  The  effect  of  this 
rule  in  cases  of  findings  upon  the  testimony 
of  wltnesees— oral  evidence— considered  In 
connection  with  the  doctrine  of  Woodrow  v. 
Hawvlng,  supra,  is  to  put  the  relator's  de- 
cision upon  the  same  footing  as  the  verdict 
of  a  Jury,  and  to  authorize  the  reversal  of 
a  decree  conflnning  it  only  upon  such  a  state 
of  case  as  would  require  a  trial  court  to 
grant  a  motion  to  set  aside  the  verdict  of 
the  Jury  and  grant  a  new  trial.  Cobb  v. 
Bfalone,  92  Ala.  680,  9  South.  738;  Bank  v. 
Chafi3n,  118  Ala.  246,  24  South.  80. 

This  rule  for  the  examination  and  con- 
sideration—the  review— of  decrees  confirm- 
ing the  register's  findings  of  fact  has  applica- 
tion here  to  the  charge  of  $800  tor  waste 
made  against  the  mortgagee.  Having  this 
rule  In  mind,  and  the  testlmotty  of  the  wit- 
nesses Huggins  and  Barnes  going  to  show 
that  the  denudation  of  the  place  of  timber 
by  Armistead  reduced  the  value  of  it  to  the 
extent  of  from  $800  to  $1,600,  we  cannot  af- 
firm, even  though  there  was  strong  evidence 
to  the  contrary— even  to  the  effect  that  the 
removal  of  the  timber  increased  the  value 
of  tiie  land— that  the  chancellor  erred  In  con- 
firming the  report  of  the  reelater  as  to  that 
Item. 

What  we  here  say  Is  not  intended  to  fore- 
close certain  objections  to  the  allowance  of 
this  Item  based  upon  other  considerations 
than  the  testimony  as  to  this  cutting  of  tim- 
ber being  waste,  etc.,  but  we  proceed  to  con- 
sider those  other  objections: 

The  first  of  them  is  that  the  mortgage  com- 
pany Is  not  liable  for  this  waste,  for  that 


it  was  not  committed  by  the  company, 
rectly  or  indirectly,  but  by  Armistead,  ftkr 
whose  acts  in  that  regard  the  mortgagee  Is 
not  respondble.  Tbls  court  on  the  former 
appeal,  in  effect,  held,  or  at  least  proceed- 
ed upon  tlie  assumption,  that  the  mortgage 
company  was  liable  for  waste  committed  by 
Armistead,  and  we  think  that  ruling  or  as- 
sumption was  correct.  It  may  well  be  that 
a  mortgagee  In  possession  Is  not  liable  for 
waste  committed  by  a  tenant— a  party  to 
whom  he  has  merely  rented  the  land,  and 
who  has  only  the  right  of  a  tMiant-4nee 
It  is  the  mortgagee's  duty  to  rent  the  prem- 
Ises;  but  if  the  mortgagee  should  assume  to 
do  more  tiian  this  duty  Imposed  upon  it,  and 
In  and  by  the  contract  of  rental  had  uaSes- 
taken  to  authorize  the  tenant  to  do  acts 
which  would  constitute  waste  as  between 
the  tenant  and  the  mortgagor,  and  waste 
under  these  circumstances  were  committed 
by  such  tenant,  nnquestlonably  the  mortga- 
gee would  be  In  pari  delicto  with  the  ten- 
ant, and  himself  responaible  for  the  injury 
thus  done  to  the  land.  And  If  possible,  it 
is  a  clearer  case  against  the  mortgagee  when 
he  repudiates  his  duty  to  rent  the  premises, 
and,  wholly  apart  from  any  rental  contract, 
assumes  to  authorize  another  to  waste  the 
lands,  directly  or  indirectly.  The  mortgagee 
here,  Instead  of  renting  the  lands,  under- 
took to,  and.  as  far  as  it  was  competent  to 
that  end,  did,  sell  them  to  Armistead.  The 
status  which  it  thus  assumed  to  confer  up- 
on Armistead  involved,  as  between  the  com- 
pany and  Armistead,  the  right  on  the  part 
of  the  latter  to  denude  the  place  of  timber, 
and  do  whatever  else  he  saw  fit  with  it— 
the  rights  of  the  owner.  The  transaction 
was  in  effect  an  authorization  from  the  com- 
pany to  Armistead  to  cut  the  timber  from 
the  lands  of  the  mortgagor,  involving  a  re- 
pudiation of  the  company's  duty  to  rent  the 
land,  and  a  violation  of  Its  duty,  as  a  mort- 
gagee In  possession,  to  conserve  the  integ- 
rity of  the  property.  It  Is  clear  to  us  that 
the  mortgagee  Is  liable  for  the  waste  It  thus, 
as  far  as  lay  In  its  power,  authorized  Armi- 
stead to  commit. 

Another  objection  put  forward  here  to  tiie 
allowance  to  the  mortgagor  of  this  Item  of 
waste  Is  that  damages  or  compensation  for 
waste  are  not  claimed  In  her  cross-bill  for 
accounthig  and  redemption.  We  do  not  find 
that  such  claim  Is  presented  by  the  cross-bill, 
and,  for  the  purposes  in  hand,  it  may  be 
conceded  that,  abstractly  speaking,  a  mort- 
gagor would  not  be  entitled  to  credit  for 
waste  on  bill  or  cross-bill  for  accountlDg 
and  redemption  exhibited  against  a  mort- 
gagee In  possession  In  the  absence  of  all 
claim  In  the  bill  or  cross-bill  of  damages  on 
that  account.  This,  however,  will  not  avail 
the  mortgage  company  on  this  appeal.  The 
mortgagor's  claim  on  account  of  waste  bad 
ail  along  been  treated  as  being  properly 
in  the  case.  It  was  one  of  the  matters  litigat- 
ed on  the  first  refwence^  and  tt  was  diacBsswl 
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and  considered  on  Its  merits  on  the  ap- 
peal from  the  decree  of  the  chancellor  on 
the  first  report  of  the  raster.  On  the 
rerersal  of  that  decree  and  remandment  of 
the  caoae,  a  second  decree  ot  reference  was 
entered,  and  in  that  decree  the  register  Is 
directed  to  allow  the  mortgagor  damages  for 
any  waste  that  the  evidence  may  show  had 
been  committed  or  permitted  by  the  mort- 
gagee. That  dtarection  is  not  assigned  as 
wroneons.  The  register  olwyed  the  decree 
in  this  respect,  found  the  damages  to  be  $800. 
and  allowed  tliat  snm  to  the  mortgagor.  It 
does  not  appear  that  this  allowance  was 
challenged  In  the  court  below  on  any  other 
ground  than  tliat  the  evidence  did  not  show 
any  damages  had  resulted  from  the  felling 
of  timber  which  the  register  found  to  be 
waste,  and  to  have  Injnred  the  estate  In  the 
gum  allowed  by  him.  The  objection  here 
made  to  this  allowance,  based  on  the  failure 
of  the  cross-bill  to  aTor  waste,  eta,  comes 
too  late. 

The  register  allowed  the  com^rialnant  $2,000 
for  attorney's  fees:  The  mortgagor  excepted 
to  tills  allowance  on  the  ground  that  the  value 
of  attom^s  aervlcee  for  which  she  was 
chargeable  under  the  mortgage  had  not  been 
proved.  The  mortgagee  excepted  to  the  al- 
lowance on  the  theory  that  the  evidence  show- 
ed it  was  entltied  to  an  allowance  of  |3,000. 
The  chancellor  overruled  the  exceptions  on 
either  hand,  and  confirmed  the  register's  re- 
port in  this  regard.  The  mortgagor's  position 
on  this  matter  Is  untenable.  There  was  evi- 
dence before  the  register,  and  also  before  the 
chancellor,  authorizing  an  allowance  of  conn- 
Mi  fees  by  the  former,  and  the  conflnnatioa 
of  an  allowance  on  that  account  by  the 
chancellor.  All  the  papers  In  the  cause  show- 
ing all  the  proceedings  that  had  taken  place, 
and  evidencing  the  character  of  the  litiga- 
tion, the  Importance  of  It  as  to  amount,  and, 
in  a  way,  the  character  and  extent  of  the 
services  performed  by  plaintiff's  counsel  to 
the  end  of  foreclosing  the  mortgage  and  col- 
lecting the  debt  secured  by  it,  were  before 
the  register,  and  again  before  the  chancellor, 
and  proper  to  be  considered  by  them.  Steph- 
enson V.  Allison,  123  Ala.  489,  26  South. 
200.  There  was  also  before  the  register,  and 
afte^ards  before  the  chancellor,  testimony 
on  the  part  of  the  witnesses  Mastie  and  Brad- 
sbaw  tending  to  show  the  value  of  such  serv- 
ices of  complainant's  solicitors.  Upon  the 
case  thus  presented,  it  was  for  the  register, 
in  the  first  instance,  to  determine  what  would 
be  a  reasonable  allowance  for  counsel  fees- 
subject,  of  course,  to  review  by  the  chancellor 
on  exceptions  taken.  That  there  was  a  large 
snm  due  on  the  mortgage  debt  when  fore- 
closure proceedings  were  begun  is  not  ques- 
tioned, nor  is  it  denied  that  such  proceed- 
ings were  necessary  when  they  were  Institut- 
ed. It  would  seon  to  be  of  no  conseQoence  to 
complainants  right  to  counsel  fees  If  the 
necestity  for  an  actual  foreclosnre  should 
have  ceased  because  of  the  arollcatloii  to 


its  debt  of  the  rents  of  the  mortgaged  prem- 
ises, the  possession  of  which  was  acquired 
as  Incident  to  the  sale  and  purchase  by 
the  mortgagee  In  an  attempted  f(H*eclosure 
under  the  power  of  sale.  But  that  is  real- 
ly an  abstraction  in  the  case.  As  to  the 
amount  allowed  for  counsel  fees:  We  cannot 
consider  the  amount  which  should  have  been 
allowed  as  an  original  proposition.  We,  un- 
der the  rale  stated  above,  must  affirm  the 
decree  of  the  chancellor  confirming  the  al- 
lowance made  by  the  register  unless  it  Is 
plain  and  clear  to  us  that  the  allowance  was 
incorrect  In  amount  We  are  unable  to  say 
tliat  the  register's  finding  was  clearly  er-- 
roneous.  It  Is  true  that  the  only  witnesses 
who  testified  as  to  the  value  of  the  services 
in  question  placed  that  value  at  $3,000,  and 
the  register  found  It  to  be  only  $2,000.  But 
this  testimony  was  the  mere  estimates— opln^ 
ions— of  the  witnesses.  Their  judgment  can- 
not be  substituted  for  that  of  the  register. 
He  was  not  bound  to  find  In  accordance  with 
their  estimates.  As  to  one  of  those  wit- 
nesses, there  were  circumstances  calculated 
to  bias  him  favorably  toward  a  high  estimate. 
As  to  the  other,  it  was  not  altogether  clear 
but  that  his  estimate  was  based  In  part 
upon  services  for  which  the  mortgagor  was 
not  liable.  These  and  other  considerations 
were  propOT  to  be  entertained  by  the  reglstv 
In  determining  the  ultimate  weight  and  ef- 
fect to  be  accorded  the  estimates  of  these  wit- 
nesses, and  upon  them,  and  the  whole  case 
as  developed  before  him,  it  was  his  power 
and  duty  to  determine  for  himself  what 
would  be  reasonable  compensation  to  be  al- 
lowed the  mortgagee  in  this  connection.  Unit- 
ed States  v.  McOIue,  1  Cnrtis,  G.  G.  1,  0,  Fed. 
Cas,  No.  15,679;  Forsyth  v.  DooUttle,  120 
U.  B.  73,  77,  7  Sup.  Gt  408,  80  L.  Bd.  686; 
Rogers,  Expert  Testimony,  |  207;  Tennessee 
&  Coosa  Railroad  Company  v.  Danforth  & 
Armstrong,  112  Ala.  80,  93,  94,  20  South.  502. 

The  professional  services  for  the  value 'of 
which  this  allowance  of  $2,000  was  made, 
were  rendered  throt^hout  a  period  of  about 
14  years,  extending  down  to  and  Including 
the  time  of  this  reference,  and  were  constitut- 
ed, in  part,  of  services  of  the  mortgagee's 
attorneys  on  this  reference.  There  was, 
however,  evidence  going  to  show  that  the 
mortgagee  paid  its  counsel  in  advance  for  all 
these  services— paid  tiiem  as  far  back  as 
the  year  1888,  more  than  the  sum  now  al- 
lowed by  the  register,  for  services  commenc- 
ing then  and  omtlnuing  down  to  1902;  and, 
upon  this  state  of  case.  It  is  contended  that 
the  register  should  have  allowed  the  mort- 
gagee Interest  on  the  $2,000  attorney's  fees 
from  1889  to  the  time  of  stating  the  ac- 
count. No  authority  Is  cited  in  support  of 
this  proposition,  and  probably  none  exists. 
The  mortgagor  Is  bound  In  such  case  no  more 
by  or  on  account  of  the  time  the  expenditure 
Is  actually  made,  than  by  the  amount  actual- 
ly paid  at  any  time  for  such  services.  In 
reipect  of  amoont,  he  li  liable  for  reasonable 
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fees,  wholly  regard! eaa  of  the  enm  the  mort- 
gagee may  have  contracted  to  pay,  or  in 
fact  paid.  And  so  in  respect  of  the  time  of 
payment  by  the  mortgagee.  The  mortgagor, 
to  put  the  case  most  strongly  against  blm. 
cannot  be  held  to  reimburse  the  mortgagee 
for  fees  paid,  as  of  a  given  date,  unless 
It  be  shown  that  it  was  reasoaably  necessary 
for  the  payment  to  be  upon  that  date.  Aa- 
snming,  without  deciding,  that  where  it  is 
reasonably  necessary  for  a  mortgagee  to  pay 
his  counsel  a  retainer  at  the  institution  of  a 
foreclosure  suit,  the  mortgagor,  who  la  the 
end  is  adjudged  to  be  liable  for  the  sum  so 
paid,  may  be  held  also  to  pay  the  Interest 
thereon,  it  by  no  means  follows  that  where 
the  mortgagee,  without  necessity,  pays  in  ad- 
vance for  the  services  of  counsel  throughout 
the  litigation,  extending,  as  here,  over  a  period 
of  more  than  a  dozen  years,  the  mortgagor 
is  liable  for  Interest  on  such  premature  ex- 
penditures. Such  a  charge  could  by  no  means 
be  said  to  be  reasonable,  or  necessary  to  the 
adequate  reimbursement  of  the  mortgagee  for 
reasonable  expenditures  toward  the  fore- 
closure of  the  mortgage.  It  would  be  mani- 
festly unreasonable  and  inequitable  to  charge 
this  mortgagor  Interest  from  1869  to  1902 
on  attorney's  fees  for  services  rendwed  in 
1902,  and  in  and  about  the  reference  upon 
which  it  Is  sought  to  have  the  charge  made; 
and  80,  in  less  flagrant  degree  only,  in  respect 
of  all  services  rendered  subsequent  to  1889, 
and  which  constituted  the  main  part  of  all 
the 'services  rendered  by  mortgagee's  counsel 
in  the  case.  If  any  part  of  the  $2,000  was 
necessarily  paid  in  1889,  the  evidence  neither 
shows  the  fact  of  such  payment,  nor  the 
sum  then  necessarily  paid,  so  that  no  case  is 
made,  even  under  the  assumption  upon  which 
we  are  proceeding,  for  chatting  the  mort- 
gagor with  any  interest  in  this  connection. 

The  payment  of  taxes  by  the  mortgage 
company  for  each  of  the  several  years  tbe 
company  was  actually  and  directly  in  pos- 
session as  mortgagee  were  necessary  pay- 
ments, for  which  it  was  entitled  to  credits 
against  the  charges  for  rent  for  each  of  those 
years;  and  credits  to  the'  extent  of  the  sums 
so  paid  were  allowed  by  the  register,  and 
their  allowance  was  confirmed  by  tbe  chan- 
cellor. The  company,  however,  insisted  be- 
low, and  contends  here,  that  It  should  have 
been  allowed  interest  on  tbe  several  sums  ex- 
pended for  taxes  from  the  dates  of  such 
payments,  respectively,  to  the  times  at  which 
they  were  applied  in  reduction  of  the  rent 
cbarge  for  the  current  year.  In  a  given  year, 
for  example,  the  taxes  were  paid  in  March, 
and  the  rent  cbarge  was  made  as  of  January 
Ist  following,  the  rent  chai^  being  reduced 
as  of  that  time  by  the  sums  actually  paid 
months  before  for  taxes;  and  the  position  of 
tbe  company  is  that  the  interest  on  the  sum 
so  paid  in  March  to  the  time  of  the  allowance 
as  a  credit  on  the  rents  should  also  have 
been  allowed  tbe  company  lu  further  redu<v 
tk>n  of  the  rent  charge  then  made.  We  are 


of  opinion  that  this  position  is  well  taken. 
These  payments  on  account  of  taxes  were  nec- 
essary to  be  made  when  they  were  made. 
From  the  time  they  were  made,  respectively, 
to  the  time  the  rents  became  due  in  the  re- 
spective years,  the  mortgagee  was  deprived 
of  the  use  of  the  tax  money  so  paid,  and  its 
nse  inured  to  the  benefit  of  the  mortgage*,  in 
the  sense  that  It  protected  his  luterests  as 
well  as  those  of  tbe  mortgagee  in  tbe  prem- 
ises. The  mortgagee  Is  not  fully  reimbursed 
for  his  expenditures  on  account  of  taxes  on- 
less  he  is  allowed  Interest  on  soch  expendi- 
tures from  the  times  they  are  made  to  the 
times  when  they  are  credited  on  tbe  rent  char- 
ges against  him,  and  be  Is  entitled  to  full 
reimbursement— to  be  made  wbole— in  this 
regard.  Tbe  account  stated  must  be  so  modi- 
fled  as  to  accommodate  these  several  Items 
of  Interest  as  allowances  to  the  mortgagee. 
We  do  not  understand  that  this  question  was 
determined  on  the  last  appeal.  What  was 
then  said  as  to  interest  on  sums  paid  for  taxes 
seems  to  have  had  reference  to  a  claim  for 
such  Interest  down  to  the  time  of  reference, 
and  not  to  the  period  from  such  payment  to 
the  succeeding  date  of  tiiarging  the  rents  tor 
the  current  year. 

It  was  decided  on  the  last  appeal  that  the 
mortgage  company  was  not  entitled  to  cred- 
it for  taxes  paid  by  its  vendee,  Armlstead. 
and  we  adhere  to  and  reafllrm  tliat  ruling. 
The  stipulation  In  the  contract  of  sale  which 
the  company  undertook  to  make  to  Armls- 
tead that  the  latter  should  keep  the  taxes 
on  the  land  paid  up  was  Intended  merely  to 
protect  the  company's  supposed  lien  for  pur- 
chase money.  It  was  in  no  sense  a  contract 
to  pay  tbe  taxes  for  the  company  as  in  dis- 
charge of  its  duty  to  pay  them,  for,  as  be- 
tween It  and  Armlstead,  no  such  duty  rest- 
ed on  the  company;  nor  did  it  involve,  in  any 
event,  the  liability  upon  the  company  to  pay 
back  to  Armlstead  the  money  he  should  pay 
on  account  of  taxes.  The  company  has  not 
paid  these  taxes,  directly  or  indirectly.  Ar- 
mlstead did  not  pay  them  for  it  hi  any  sense 
that  would  involve  a  liability  on  its  part  to 
repay  him,  and  It  can  never  be  made  liable 
for  the  money  so  paid.  Clearly,  it  is  not  en- 
titled to  credit  for  the  money  so  paid  1^  Ar^ 
mlsteild. 

We  cannot  affirm  that  the  register  was 
plainly  in  error  In  bis  conclusion  that  the  evi- 
dence failed  "to  show  what  repairs  were 
made,  if  any,  and  tbe  value  of  tbe  same,"  and 
hence  we  find  no  error  In  the  decree  of  con- 
firmation in  respect  of  the  mortgagee's  claim 
for  repairs. 

As  we  sball  see  further  on,  the  mortgagee 
Is  chargeable  In  respect  of  rents  upon  a  con- 
sideration of  the  rental  value  of  the  lands 
taken  as  a  whole,  and  rented  to  one  per- 
son. It  is  not  shown,  and  we  cannot  believe 
it,  to  be  necessary  for  an  individual  owner  of 
such  plantation  as  this,  residing  In  the  coun- 
ty where  it  is  situated,  to  employ  and  pay  an 
a^ent  to  rent  It  out  In  soUdo  to  ooe  tenant* 
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or  to  collect  the  rents  ttom  stich  tenant.  And 
this  Is  the  standard  by  which  to  determine 
whether  the  mortgagee  here  should  be  credit- 
ed  with  commissions  paid  by  it  for  such  serv- 
ices of  its  agents.  Of  course,  it  was  neces- 
sary for  this  mortgagee  to  have  this  bnshiess 
done  by  an  agent,  because  it  was  a  corpo- 
ration, and  a  nonresident  corporation  at  that; 
but  these  fortuitous  circumstances  cannot  be 
made  the  basis  for  the  Imposition  of  burdens 
njnm  the  mortgagor,  beyond  such  as  would 
have  been  Incident  to  the  transaction,  had 
the  mortgagee  been  a  resident  natural  per- 
son. As  was  said  on  the  former  appeal,  the 
mortgagor  'Is  not  to  be  prejudiced  becawK 
the  mortgagee  was  a  nonresident  corpora- 
tion, and  was  compelled  by  that  fact  to  pay 
agents  for  attention  to  rents."  132  Ala.  164, 
32  South.  630.  At  least,  we  may  say  that 
the  register's  conclusion  that  no  reasonable 
necessity  was  shown  by  the  eridence  to  ex- 
ist for  employing  and  paying  agents  In  and 
about  the  rental  of  the  land  cannot  be  af- 
firmed to  be  clearly  wrong,  and  hence  our 
concurrence  in  his  disallowance  of  the  mort- 
gage company's  claim  for  expenses  incurred 
In  that  connection. 

There  Is  left  for  review  those  parts  of  the 
decree  which  determine  the  amounts  charge- 
able against  the  mortgagee  as  rents  for  the 
lands  since  the  mortgage  company  took  pos- 
session-of  tbem,  early  In  188d,  A  qnestion 
much  discussed  In  this  connection  is  as  to  the 
mode  ot  renting  the  property  Incnmbent  up- 
on ttxe  mortgagee  In  possession;  that  la  to 
■ay,  whether  It  was  the  (iompany's  dnty  to  let 
the  plantation  In  parcels  to  farm  laborers 
seyerally*  charing  than  so  much  for  each 
parcel,  graduated  by  the  number  of  mules 
eadi  tenant  employed— the  BTerage  per  mule 
being  from  25  to  27  acres— or  whether  the 
mortgagee's  duty  could  be  fully  performed  by 
leasing  the  plantation  as  a  whole  to  one  man. 
The  evidence  showed  that  both  methods  of 
renting  were  In  vogue  with  ordinarily  pro- 
dent  and  diligent  owners  of  large  tracts  of 
land  in  that  country.  It  was  also  shown  that 
the  rentiog  in  parcels  to  toiant  "croppers" 
was  productive  ordinarily  of  considerably 
larger  total  net  rent  than  the  other  method, 
and  that  It  was  practicable,  In  a  sense,  for 
the  company  thus  to  have  farmed  out  this 
plantatton;  but  It  also  appeared  that  this 
method  involved  a  certain  care  and  sur- 
Telllance  oa  the  part  of  the  landlords-certain 
looking  after  and  overseeing  the  numerous 
tenants  at  the  expense  of  time  and  money  to 
the  landlord— and  might  also  Involve  a  ne- 
cessl^  for  the  landlord  to  advance  supplies 
to  the  tenants  to  enable  them  to  plant,  culti- 
vate, and  gather  crops,  and.  further,  that 
none  of  these  InflrmatiTe  considerations  per- 
tained or  was  Incident  to  letting  of  the  place 
as  a  whole  to  one  tenant  for  a  lump  rental. 
The  register  states  ia  a  collateral  and  Inci- 
dental way  in  the  course  of  Us  report  that 
bis  findings  In  respect  of  the  rents  to  be 
charged  against  the  company  are  based  upon 


the  evidence  as  to  tiie  rental  value  of  the 
place  rented  as  a  whole  and  to  one  tenant, 
and  the  chancellor's  decree  hi  that  regard 
proceeds  upon  the  same  basis  of  computa- 
tion. We  do  not  doubt  that  that  Is  the  cor- 
rect basis.  We  are  by  no  means  prepared  to 
say,  on  the  showing  made,  that  it  was  the 
company's  duty  to  rent  the  plantation  In 
parcels.  To  the  contrary,  our  opinion  is  that 
its  duty  in  the  premises  would  have  been 
fully  discharged  by  exercising  the  care  and 
diligence  an  ordinarily  prudent  and  active 
owner  would  hav6  exercised  to  lease  the 
place  as  a  whole  to  one  tenant  and  Its  lia- 
bility to  account  Cor  rent  ia  to  be  measured 
accordingly. 

For  the  first  five  years  of  the  period  In 
respect  of  which  the  company  Is  to  be  treat- 
ed as  a  mortgagee  In  possession,  It  rented 
the  plantation  as  a  whole,  and  received  the 
stipulated  rentals.  The  sums  It  so  received 
are  to  be  taken  as  measuring  Its  liability 
to  account  to  the  mortgagor  for  the  rental 
values  of  the  lands  for  those  years,  un- 
less such  sums  were  materially  less  than 
such  values,  and  It  Is  made  to  appear  that 
the  company's  failure  to  contract  for  and 
realize  fair  rental  values  was  due  to  will- 
ful misconduct  or  default  or  gross  negligence 
on  Its  part.  Some  expressions  of  ^s  court 
have  led  to  more  or  less  confusion  in  the 
interpretation  and  application  of  the  rule 
Just  stated.  Thus  In  Gresham  v.  Ware,  "79 
Ala.  199.  it  Is  said,  <*On  a  bUI  to  redeem, 
a  mortgagee  In  possession  will  not  be  held 
accountable  for  anything  more  than  rents 
actually  received,  unless  there  has  been  will- 
ful default  or  gross  negligence,  which  in 
such  case  the  measure  of  reatonahle  dili- 
ffence";  and  so,  on  the  former  appeal  In  this 
case  (X32  Ala.  161,  162;  82  South.  630).  it 
was  said  that  In  such  case  the  mortgagee  Is 
liable  for  the  rents  received,  and  that  "for 
loss  of  rents  and  profits  he  is  liable  to  the 
extent  the  loss  results  from  bis  willful  de- 
fault or  gross  negligence,  lohich  in  such 
case  is  defined  as  a  failure  to  use  reasonable 
care  and  diligence."  The  egressions  to 
which  we  refer  are  those  we  have  italicized. 
It  appears  at  a  glance  that  they  might  w^  be 
ccntstrued  to  mean  that  any  want  of  reason- 
able care  and  'diligence  in  the  premises, 
though  amounting  to  simple  negligence  only- 
mere  Inadvertence— is  the  equivalent  of  will- 
ful misconduct  or  of  gross  negligence,  with- 
in tiie  Intent  and  purview  of  this  rule.  That 
is  not  the  law,  and  it  is  not  the  Idea  in- 
tended to  be  conveyed  by  the  language  we 
liare  quoted.  Au  accurate  statement  of  the 
doctrine  would  be  this:  When  a  mortgagee 
holds  possession  of  the  mortgaged  premises, 
he  Is  chargeable  with  t}ie  fair  rental  values 
of  the  property.  The  fair  rental  values, 
generally  speaking,  are  such  as  an  owner 
of  ordinary  prudence  could  secure  by  the 
exercise  of  reasonable  diligence.  When  tbe 
mortgagee  leases  the  premises,  and  reserves 
and  receives  rent  therefor,  prima  facie  he  baa 
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acted  with  reesonable  care  and  dUlgenoe,  and 
tlierefore,  prima  facie,  be  will  be  charged 
only  witb  the  rent  he  has  so  receiTed.  All 
of  ^hlch  is  to  Bay  that,  in  the  absence  of 
proof  of  willful  default  or  gross  negligence, 
the  rent  received  by  the  mortgagee  in  such, 
case  la  to  be  taken  as  measuring  the  remit 
of  the  exercise  of  due  care  and  diligence, 
and  beyond  such  reault  be  cannot  be  charged. 
To  charge  him  as  rental  value  a  sum  in  ex- 
cess of  what  he  has  received  as  rent,  upon 
the  ground  that  an  ordinarily  prudent  and 
diligent  owner  would  hare  received  such 
larger  sum.  would  be  to  charge  him  upon  the 
same  considerations  which  obtain  where  the 
lands  have  not  been  rented  at  all,  and  to 
give  no  operation  or  eftect  whatever  to  the 
presnmptlon,  which  the  law  Indulges  until  it 
is  shown  tb&t  the  sum  Is  less  than  the  rental 
value,  and  that  his  failnre  to  secure  such 
larger  amount  was  due  to  hla  gross  negligence 
or  willful  default,  that  the  sum  received  was 
all  that  reasonable  care  and  diligence  could 
have  secured.  The  register  was  misled  by  the 
expressions  to  which  we  liave  adverted  to  the 
conclusion  that  the  company  was  chargeable 
with  a  much  largw  sum  for  each  of  the  five 
years  it  rented  out  the  land  than  that  rec^ved 
by  it,  upon  the  express  ground  that  "a 
provident  owner  could  have  realized,  by  ex- 
ercising reasonable  care  and  diligence,*'  such 
larger  sum  per  annum,  wholly  without  ref- 
erence to  the  question  whether  the  com- 
pany's failure  to  secure  the  larger  sum  was 
due  to  willful  default  or  gross  negligence  on 
Its  part  As  the  register's  findings  of  the 
amounts  to  be  charged  against  the  mort- 
gagee for  the  five  years  now  under  con- 
sideration were  thus  based  upon  an  error  of 
law,  and  as  he  did  not  find  as  a  fact  that 
the  company  had  been  guilty  of  willful  de- 
fault or  gross  negligence,  these  findings  came 
before  the  chancellor  on  exceptions  to  the 
report  unattended  by  any  presumption  of 
correctness;  and  the  question  of  willful  de- 
fault or  gross  negligence  vel  non  was  at 
large  before  the  chancellor,  and  for  original 
determination  by  him,  Aa  we  have  seen,  the 
chancellor  reduced  the  allowance  of  |3,000 
per  annum  made  by  the  register  to  ^2,000 
per  annum.  This  was  the  sum  received  by 
the  company  for  four  of  the  five  years  in 
question,  and  for  the  remaining  year  of  this 
period  the  company  received  only  $1,500  as 
rent  for  the  place.  The  chancellor  does  not 
expressly  pass  upon  the  question  whether 
the  company  was  guilty  of  willful  default 
or  gross  negligence  in  not  securing  more 
rent;  but  the  decree  In  this  connection  is 
virtually  a  decision,  or  necessarily  Involves  a 
conclusion,  acquitting  the  mortgagee  of  such 
fault,  since,  if  the  charge  for  those  years 
was  to  have  been  made  on  the  contrary  con- 
clusion, It  would  necessarily,  on  the  evidence, 
have  been  materially  greater  than  |2,000 
per  annum.  But  whether  the  chancellor  de- 
cided that  question,  directly  or  Indirectly, 
or  not;  it  is  before  us  now  as  an  original 


issue,  and  to  be  det^rmtoed  without  regard 
to  what  occurred  below.  We  deem  it  no- 
necessary  to  set  forth  or  to  discuss  the  evi- 
dence bearing  upon  it,  but  will  content  our- 
sdves  with  stating  our  conclusion  that  it  is 
not  made  to  appear  tliat  the  failure  of  the 
company  to  secure  more  rent  for  the  place 
during  the  years  1889-93,  inclusive,  than 
it  contracted  for  and  received,  was  due  to 
willful  default  or  gross  negligence  on  its  part 
It  follows,  of  course,  that  the  mortgagee 
should  have  been,  and  Is  now  to  be,  charged 
only  with  the  rent  it  received.  These  amounts 
were  for  1888,  $2,000;  for  1890,  $1,500;  and 
for  1891,  1892,  and  1893,  severally,  $2,00a 
The  company  not  having  been  guilty  of  will- 
ful default  or  gross  negligence  In  the  prem- 
ises, the  chancellor  erred  In  charging  it  $2,000 
for  the  year  1890.  That  item  of  charge 
should  have  been  $1,500,  the  amount  con- 
tracted for  and  received  by  the  mortgagee. 
The  decree  must  be  modified  so  aa  to  debit 
the  mortgagee  with  the  smailK  sum  as  rent 
for  that  year. 

The  decree.  In  so  far  aa  it  sustains  the 
complainant's  exceptions  to  findings  of  the 
register  of  the  rental  value  of  the  planta- 
tion for  each  of  the  years  1894-1902.  in- 
cluslve.  and  fixes  the  rent  charge  for  each 
of  those  years  at  a  less  sum  than  tliat  found 
and  stated  on  the  refersice,  remains  to  be 
considered.   We  apprehend  the  general  rules 
of  consideration  obtaining  in  this  court  whoe 
the  chancellor  has  sustained  exceptions  to  the 
findings  of  the  register  In  a  matter  of  this 
sort  and  reduced  the  amounts  of  such  find- 
ings, or  disallowed  them  altogeOier  as  Items 
to  the  account  to  be  these:   First  wh»e 
the  register  proceeds  upon  correct  prbidplee 
to  ascertain  on  testimony  t>efore  him  tiie 
amount  of  an  item  on  the  account  to  be  stat- 
ed by  him,  his  ccmclusion,  as  we  bare  seen, 
stands  upon  the  fooUng  of  the  verdict  of  a 
jury,  and  should  not  be  disturbed  by  the 
chancellor  unless   It  is  plainly  erroneous. 
Formerly  the  conclusion  of  the  chancellor  on 
such  and  all  other  matters  of  fact  broosht 
with  it  to  this  court  on  appeal  a  prima  facie 
presnmptlon  of  correctness,  which,  for  the 
purposes  of  review  here,  displaced  the  pre- 
sumption of  correctness  which  attended  the 
register's  finding  before  the  chancellor,  bo 
that  this  court  would  affirm  the  decree  sus- 
taining exceptions  to  such  finding,  nnleBS, 
after  Indulging  the  presumption  Just  referred 
to  of  the  correctness,  it  still  appeared  here 
to  be  erroneous.   The  statute  now,  howeTer, 
provides  that  this  court  shall  give  no  welg:tat 
to  the  decision  of  the  chancellor  upon  the 
facts  (Code  1896,  S  3826);  and  from  this  Jt 
would  seem  to  follow  that  such  finding  of 
the  register,  although  it  has  been  disallowed 
or  modified  by  the  chancellor,  cornea  be- 
fore us  on  appeal  for  original  review,  attend- 
ed by  the  same  presumption  of  correctness 
that  waited  on  It  before  the  chancellor,  and 
that  It  should  not  be  disturbed  here  unless, 
that  presumption  to  the  contrary  notwith- 
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atandlng.  It  appears  to  na  to  be  clearly  er- 
roneous. The  second  rule— U  it  may  be  called 
a  rale,  rather  than  an  exception  to  the  first 
rule  stated,  or,  p^haps  yet  more  accurately, 
an  Illustration  of  the  scope  and  limitationa 
of  the  first  rule— Is  this:  When  it  appears 
from  the  report  that  the  register  has  proceed- 
ed upon  Incorrect  principles  to  the  conclusion 
be  reaches  and  reports,  and  lii  consequence 
his  finding  Is  not  wholly  tiie  result  of  his  con- 
sideration of  the  testimony  upon  tlie  Issue, 
but  Is  referable  In  a  material  degree  to  a 
mistake  of  law,  or  the  misapplication  of  law 
to  the  facts  before  him,  his  finding  carries 
no  presumption  of  correctness  with  it  before 
the  chancellor,  nor  brings  any  such  presump- 
tion here;  and  the  matter  Is  to  be  determined 
de  noTO  by  the  chancellor,  on  exceptions 
taken,  and  again  by  this  court,  on  appeal, 
wholly  regardless  of  the  conclusion  reached 
and  reported  by  the  register. 

The  findings  of  the  register  of  the  rental 
Taloes  for  the  years  1894  to  1902,  IncluslTe, 
during  which  Armlstead  had  possession  of 
the  premises  as  upon  a  sale  by  complainant, 
and  for  which  the  company  Is  liable  for  the 
fair  and  reasonable  rental  value  of  the  lands, 
fait  within  the  category  Just  stated.  They 
were  reached  upon  Incorrect  basis  of  consid- 
watlon  and  calculation,  and  result  from  mis- 
take or  misapidlcatlon  of  law. 

In  the  first  place,  it  Is  fairly  inferable  from 
tbd  report  that  the  findings  In  this  connec- 
tion were  to  some  extent,  at  least,  based  up- 
on a  consideration  of  the  amount  of  rent 
that  could  have  been  secured  by  fanning 
ttie  lands  out  to  many  indlridual  teiuuits  at 
wa  much  tat  each  mole  cron  which,  as  we 
bare  seen,  was  an  improper  theory  upon 
which  to  assess  the  rents  cha^eable  against 
the  mortgagee.  And  In  addition  to  that— a 
consideration  which  would  suffice  for  the  pur- 
pose in  Tiew,  in  and  of  Itself— It  appears 
from  the  report  that  the  findings  were  based 
iQ>on  a  consideration  of  the  enhanced  rental 
values  of  the  premises,  due  to  permanent  im- 
proTementa  made  by  the  vendee  of  the  mort- 
gagee, and  were  thus  fixed  by  the  -register 
contrary  to  the  law  declared  on  the  last  ap- 
peal, and  contrary  to  the  decree  of  reference. 
It  was  found  by  the  register,  and  the  fact 
is  not  controverted,  tliat  Armlstead  made  Im- 
provements during  each  of  the  years  1894 
to  1806,  Inclusive,  ranging  in  value  from  $176 
to  Vl,4i06,  and  at^rregatlng  $3,580.  These 
wtfe  permanent  imivovements,  of  a  charac- 
ter to  give  additional  rental  value  to  the 
place,  not  only  for  the  year  in  which  they 
w«e  severally  made,  but  as  well  for  every 
year  after  that  throughout  the  period  of  ae- 
conntlng.  In  ascertaining  the  yearly  rental 
values  without  these  improvements,  the  reg- 
ister first  found  such  values  with  Hiese  Im- 
provements, and  deducted  therefrom  for  each 
year  the  amount  the  Improvements  of  that 
year^made  In  that  year— enhanced  the  rental 
value  for  that  year,  but  he  took  no  account 
0t  tbe  augmentation  ot  the  rental  values  of 


succeeding  years  due  to  the  permanent  Im- 
provements of  the  particular  year.  For  Illus- 
tration: Armlstead  built  a  bam  and  made 
other  Improvements  In  1894,  all  of  a  total 
value  of  $1,015.  Tbe  register  found  that  the 
rental  value  of  that  year  with  these  better- 
ments was  $3,500,  and  that  a  certain  part 
of  this  value  for  that  year  was  due  to  the 
betterments;  and  this  sum  he  deducted  from 
tbe  $3,500,  and  charged  the  mortgagee  with 
the  balance. .  These  betterments  added  a  like 
sum  to  the  rental  value  for  the  next  year 
(1895),  and  for  each  succeeding  year;  and, 
having  regard  to  them,  the  register  found  the 
rental  value  of  the  next  and  each  succeeding 
year  to  be  $3,500,  but  be  did  not  deduct  from 
the  rent  to  be  charged  the  mortgagee  that 
part  of  the  $3,500  which  was  due  to  the  bet- 
terments made  in  1894.  Tbe  same  method 
wt(s  pursued  by  him  in  respect  of  each  of 
the  other  years  in  which  improvements  were 
made;  and  In  respect  of  the  last  four  years 
of  the  accounting  period.  1899, 1900, 1901  and 
1902,  during  which  no  Improvements  were 
made,  he  charged  the  mortgagee  with  the 
gross  rental  value,  enhanced  as  It  was  by  ail 
the  permanent  Improvements  of  the  preced- 
ing five  years,  without  any  deduction  what- 
ever of  that  portion  of  the  gross  rental  value 
which  was  referable  to  the  betterments  made 
by  Amoistead,  and  for  which  ^e  company 
was  not  liable  at  all.  The  findings  of  the 
register  of  the  Items  of  charge  as  rent  for 
the  years  1894  to  1902,  inclusive,  were,  it 
thus  appears,  the  result  of  a  mistake  of  law, 
or  of  a  misapplication  of  the  rule  of  liability 
declared  In  the  opiiUon  of  ttds  court  and  In 
the  decree  of  reference;  and  for  that  reason 
the  question  as  to  what  the  mortgagee  should 
be  charged  as  rent  for  those  years  was  en* 
tlrely  open  before  the  chancellor,  and  is  en- 
tirely open  before  ns  on  the  evidence  adduced 
on  the  reference,  and  reproduced  on  except 
tions  taken  before  the  chancellor,  and  now 
again  here. 

It  would  serve  no  good  purpose  to  discuss 
the  evidence  at  length  in  this  opinion.  Both 
the  register  and  the  chancellor  found  Inci* 
dentally  that  tbe  number  of  tillable  acres  of 
land  in  the  plantation  has  all  along  been 
1,500,  or  as  much  as  1,500.  A  careful  consid- 
eration of  the  whole  evidence,  with  all  the 
light  thrown  upon  It  by  tbe  exhaustive  briefs 
of  counsel,  satisfies  us  of  Uie  correctnesa  of 
that  conclusion;  that  Is  to  say,  we  are  rea* 
sonably  satisfied  from  the  evidence,  and  with- 
out reference  to  the  conclusions  in  this  con- 
nection of  the  register  and  the  chancellor, 
that,  apart  from  the  lands  cleared  by  Armi- 
stead— about  175  acres—the  place  contains  1,- 
900  acres  of  tillable  land.  It  to  further  clear 
to  us,  on  the  evidmce.  that  $2  per  acre  is 
a  fair  and  reasonable  rental  for  the  land  for 
each  of  the  years  1894  to  1902,  inclusive,  not 
considering  the  enhancement  of  Its  rwtal 
value  due  to  betterments  made  by  Armlstead 
during  that  period,  or.  In  other  words,  that 
tbe  complainant  should  be  charged  with  tbe 
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■am  of  $3,000  «■  rent  for  each  of  those  yean* 
ae  It  was  charged  by  the  final  decree  below. 

The  decree,  so  far  as  brought  In  qnestton 
on  the  appeal  In  chief,  that  of  the  complain- 
ant in  the  crosa-bUI,  mast  bo  affirmed.  On 
the  appeal  of  tba  complainant  In  the  orig- 
inal bill,  tbe  mortgage  compaz^,  the  decree 
will  be  modified  as  indicated  In  the  foregoing 
opinion,  and  u  modified  will  be  "fflr^ffl. 

(Ui  La.  ns) 

No.  14,S06L 

WAUJiB  ft  EDMONDS  t.  OOCKFIBLD.* 

<Sapr«mfl  Court  of  Loniiriana.  Jan.  4,  1904.) 

LANDLORD  AND  TSNANT—LBA8B— ACTION  FOR 
BBEACH— DAMAaBS-DOOUM£N- 
TARY  BVIDSNGS. 

1.  This  was  an  action  for  havinf  violated  a 
contract  of  lease.  The  lessor  terminated  it  bjr 
going  into  possesaion  of  tbe  propertj  leased  with- 
out the  consent  ot  the  leasees  and  bj  ordering 
the  lessees  to  leare. 

Defendant  did  not  seek  and  recover  posses- 
akm  in  tbe  wnj  pointed  out  by  law.  He  had  not 
reserved  the  right  to  terminate  the  lease  under 
any  reserved  privilege.  Tbe  Supreme  Court  re- 
peatedly  decided  that  a  lessor  must  resort  to 
the  means  provided  by  lav  to  obtain  posseasioo 
of  his  property,  whero  there  Is  jnoond  to  dis- 
solve  the  lease.  Van  Wren  t.  Flrnii.  S4  La. 
Ann.  1158;  Parker  v.  McGlfai  et  aL,  27  South. 
946,  52  U.  Ann.  1614. 

2,  There  was  no  error  in  ruling  that  a  policy 
of  insurance  was  the  best  evidence  to  prove  its 
different  claase^  and  not  oral  testimony. 

S.  The  lessees  were  entitled  to  judgment  for 
the  amount  they  would  have  earned  during  the 
remainder  ot  tbe  term  of  the  ieaae. 

4.  They  are  also  entitled  to  damages  n  de- 
licto. To  the  extent  that  a  violation  ot  con- 
tract is  an  act  ex  delicto,  exemiriary  damages 
may  be  recovered. 

(Syllabos  by  the  Court) 

Appeal  from  ElevenOi  Judicial  District 
Oonrt,  Parish  of  Natctiltoches;  Charles  V. 
Porter,  Judge. 

Actton  by  Waller  A  Edmonds  against  A. 
P.  Cockfleld.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

Ohtehester  Chaplin  &  Son,  for  appellant 
Jack  ft  Fleming,  for  appelli 


BRBAIIX,  J.  Plaintiffs  and  defendant 
were  lessee  and  lessor.  The  defendant  took 
the  matter  of  the  lease  In  hand,  and  brought 
it  to  a  close  by  ordering  the  plaintiffs  to  dls- 
ctmtinne  the  nse  of  the  property  leased. 

Defendant  Is  appellant  from  a  Judgment 
for -plaintiffs  in  the  sum  of  $122.85  for  real 
and  exemirfary  damages. 

Plaintiffs,  by  answer,  Join  Issoe  on  ap- 
peal, and  ask  for  an  Increase  of  the  amonnt 
allowed  by  the  district  court 

Plaintiffs  in  the  district  court  claimed  a 
total  of  ¥2,211.40.  consisting  of  actaal  and 
exemplary  damages. 

^UbMrtBB  denied  rabnwrr  1.  U04. 
1  lee  lAndleid  and  Tansn^  vol.  tK  Oant  Difr  | 


On  tlie  0th  day  of  Angnst,  1002,  defend- 
ant entered  into  an  agreement  and  contract 
of  lease  by  which  he  leased  to  plaintiffs  a 
cotton  gin  on  the  Typho  plantation,  in  Natf^- 
itoches,  to  the  let  of  January,  1003.  The 
lessor  bound  himself  to  deliver  the  prop- 
erty in  good  repair,  and  the  lessees,  on  the 
other  hand,  agreed  to  return  the  property  in 
good  repair  at  the  expiration  of  the  lease; 
the  usual  wear  and  tear  were  excepted. 

The  lessees  agreed  to  ran  the  gin  and  pay 
all  expenses.  For  Its  use  they  bound  them- 
selves to  pay  to  the  lessor  one-fourth  of  the 
gross  receipts  of  tlie  gin,  and  lessees  Imund 
themselves  further  to  make  settlement  of 
receipts  once  a  week,  and  to  keep  correct  a<y 
count  subject  to  inspection  of  interested 
parties. 

Plaintiffs  ran  the  gin  under  tbe  contract 
without  interruption  until  some  time  in  No- 
vember within  the  terms  of  tbe  lease,  which 
we  bave  seen  was  to  expire  on  the  let  <tf 
Jannary  following.  They  settied  at  differ- 
ent times,  and  accounted  to  d^endant  for 
bis .  portion  of  the  receipts  at  the  mill. 
There  were  delays  In  making  these  setUe- 
ments  beyond  tho  time  limit  of  settlMnents 
stipniated  In  the  contract  of  the  lease. 

In  Novemb^,  as  before  mentioned,  plain- 
tiffs were  informed  In  terms  very  positlTO, 
through  an  agent  of  defendant  that  they 
could  not  continue  to  run  the  gin  wltboat 
an  order  from  defendant  whereupon  plain- 
tiffs stopped  their  work  at  this  gin. 

Defendant  sought  to  proTe,  in  order  to 
sustain  his  action  In  bitni^g  the  lease  to  an 
end,  that  plaintiffs  had  acquiesced  with  bis 
Tlewa  in  tbe  matter,  that  the  ginning  season 
was  over;  that  tbwe  was  a  foil  and  final  set- 
tlement between  him  and  plaintiffs,  and 
that  with  their  consent  he  went  into  poeses- 
sicm.  Defendant  also  sought  to  show  tlut 
he  had  the  rlgbt  to  terminate  the  lease  as 
be  did  because  plalntiifi^  management  of 
the  gin  was  careless,  and  caused  breaks  in 
the  machinery;  that  they  wwked  the  gin  at 
u^ht  and  ther^y  exposed  his  Insurance  pol- 
icy to  forfeiture;  that  tliey  bad  fire  in  parts 
of  the  buUding  where  It  was  dangerous;  that 
there  were  decays  in  settiliqc;  tlut  tbe  lease 
was  nearly  at  an  end;  and  that  be  had  the 
right  onder  tbe  clrcnmstaneea,  t»  prohibit 
plalntUEs  from  running  the  gin  after  tbe  2&tli 
of  November. 

Tbe  record  Informs  m  that  the  plalntllh 
are  colored  men;  that  they  are  indnstrioos; 
and  own  considerable  property,  enjt^  credit 
in  money  matters,  and  could  have  been  am- 
ply able  to  meet  any  demand  for  daroagea 
had  the  defendant  sned  them  and  obtained 
Judgment  for  any  damage*  of  the  damages 
which  he  BOiq^ht  to  prove  he  bad  incurred 
befbre  be  stopped  them  as  lesaees.  aa  before 
mentioned. 

Defendant  bad  not  reserred  dw  right  ta 
terminate  the  toaBS^  nnder  tuoj  reserved  prlv- 
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ll^ge.  beftn  tte  expiration,  upon  any  gronnd 
whatever.  The  lease  was  aitlrely  silent  up- 
on the  aobject  Plaintiffs  were  entitled  to 
the  qnlet  enjoTment  of  the  property.  The 
grounds  nrged  were  not  sufficient  to  Justify 
defendant  in  resorting  to  a  prohibition  which 
plaintiffs  eonld  not  w«11  do  otherwise  than 
obey.  If  there  were  i^unds  for  damogeSf 
and  to  dissolve  the  lease  at  law,  there  were 
no  groundB  to  pot  an  end  to  plaintiffs'  pos- 
session as  lessees,  and  to  Interfere 'with  their 
business  as  ginners  for  the  public;  in  flne^ 
to  tenninate  the  lease. 

The  n^lect  of  the  lessee  to  fulffil  his  en- 
gagements may  give  cause  for  a  dissolution 
of  the  lease  in  the  manner  expressed  concern- 
ing contracts  in  general  (Civ.  Code,  art  2729); 
tiiat  is,  by  suit  in  due  form,  and  not  by  ihe 
arbitrary  action  of  the  lessor;  that  Is,  he  can 
obtain  a  decree  to  dissolve  the  lease,  but  he 
is  not  authoriaed  to  tala  the  law  into  his 
own  hands  and  dissolve  It  himself. 

There  la  an  obligation  In  every  contract 
of  lease  to  deliver  the  property  to  the  les- 
sor at  the  expiration  of  the  lease,  but  it  is 
an  infringement  upon  personal  rights,  pro- 
tected by  law,  to  require  a  tenant  to  vacate 
before  expiration. 

This  court  has  repeatedly  decided  that  the 
lessor  must  resort  to  the  means  provided  by 
law  to  obtain  possession  of  his  property 
where  ^ere  is  ground  to  dissolve  the  lease. 
Thayer  t.  Llttlejofan,  1  Bob^  140;  Van  Wren 
V.  Flynn,  84  La.  Ann.  11C8;  Bnders  v.  Skan- 
nal,  85  La.  Ann.  1005;  Bonlelot  v.  Block,  44 
lA.  Ann.  615,  10  South.  869;  Parker  v.  Mc- 
Glln,  52  La.  Ann.  1514,  27  South.  9M. 
.  In  view  of  the  law  and  faiterpretlng  decl- 
^ons,  among  the  number  those  cited  above, 
it  is  difficult  to  conceive  how  it  would  be 
possible  to  sanction  a  lessor's  act  arbitrarily 
terminating  his  lease. 

Defendant  had  not  rested  hia  defense  ex- 
cluBively  upon  the  acts  of  lessees,  referred 
to  in  the  statement  of  the  case,  as  having 
put  an  end  to  the  contract,  and  as  having 
afforded  to  him  the  right  of  resuming  pos- 
sesdon.  In  this  connection  it  Is  urged  by 
blm  tbAt  plaintiffs  consented  to  the  abroga- 
tion of  the  lease.  After  a  careful  review  of 
the  testimony  bearing  upon  this  point,  we 
have  not  found  that  this  contention  of  d»- 
fendant  sustained  by  the  facta.  The  plea 
necessarily  was  defendant's.  The  onus  Iraa 
with  blm.  It  is  not  sustained  by  the  weight 
of  tiie  testimony.  There  Is  nothing  in  the 
case  which  leads  to  the  Inference  that  plaln< 
tiffs  waived  or  abandoned  their  righto  un- 
der Qie  lease. 

An  nnavoldoUe  submission  to  an  order 
which  must  be  obeyed  Is  not  the  approbation 
and  assent  constituting  acquiescence  to  the 
dissolution  of  a  contract.  Iiessees  submitted 
to  the  per^nptory  direction  of  defradant. 
The  fact  that  the  cotton  ginning  season  wvs 
nearing  ite  dose  did  not  give  to  defendant 
the  color  of  fi  right  to  disturb  platotUts'  poa- 
aesslon  before  the  expiration  of  the  lease. 

The  asaated  settlement  In  qnestton  and 


assorted  delays  of  plaintiffs  In  paying  over 
amounts  to  which  the  defoidant  was  entitled 
as  rental  for  the  gin  are  not  sustained  by  the 
weight  of  the  testimony. 

Whatever  there  was  worn  In  the  machin- 
ery, or  any  break  in  any  of  Ite  parts— a 
ground  urged  as  Justlflcatlon  for  dissolving 
the  lease—was  not  of  such  Importance  as  to 
even  suggest  that  defendanfs  damages  be- 
fore the  end  of  the  remaining  month  of  the 
lease  would  be  Irreparable. 

The  defendant's  contention  further  Is  that 
the  eareleBsnesB  and  the  negligence  of  the 
lessees  endangered  his  adjacent  property, 
which  he  was  forced  to  protect  by  Insurance; 
that  they  also  exposed  his  poli<7  of  Insurance 
to  forfeiture,  as.  In  addition  to  the  foregoing 
causea  for  Ite  forfeiture,  the  platetUf  s  ran  the 
gin  after  night  without  a  permit 

At  this  point  the  defendant  complains  of 
the  ruling  of  the  district  court  excluding 
verbal  testimony,  and  Ite  refusal  to  allow 
defendant  to  prove  by  parol  certain  war- 
ranty claases  In  the  policy  of  the  Insurance. 
The  objection  of  plaintiffs  was  that  the  poli- 
cy was  the  best  eTldeoce. 

Unquestionably  the  best  evidence  of  the 
fact  was  the  policy.  It  was  the  very  act 
under  Inquiry,  and  should  have  been  pro- 
duced, and  Ite  absence  could  not  be  supplied 
by  oral  testimony  of  the  warranty  it  was 
asserted  it  contained. 

It  is  true,  as  urged  by  defendant's  counsel, 
that  the  validity  vel  non  of  the  contract  was 
not  In  question;  but  the  warranty  clause  of 
the  policy  was,  and  for  that  reason  should 
have  been  offered. 

The  ruling  of  the  district  court  In  tills 
matter  presente  no  ground  for  reversal. 

Having  arrived  at  the  conclusion  that  the 
testimony  was  properly  rejected,  we  ai^dn 
take  up  defendanfs  contention  that  he  had 
the  right  to  put  an  end  to  the  contract  for 
the  purpose  of  reviewing  the  decisions  upon 
which  he  bases  that  contention. 

In*  the  first  decision  cited  by  defendant's 
counsel  It  was  stipulated  "that  In  case  tiie 
lessee  failed  to  pay  two  installmente  of  rent, 
then  the  leasee  was  to  lose  his  right"  Sylla- 
bus, New  Orleans  v.  Camp,  105  La.  288,  2» 
South.  340.  Plalntiffa,  hy  the  stipulation, 
had  the  right  to  resume  possession.  We  have 
seen  that  here  there  was  no  such  stipulation 
contained  In  the  contract  of  lease;  besUes, 
in  the  case  dted,  plaintiffs  did  not  seek  pos- 
session by  forcible  means,  but  by  legal 
means. 

In  another  cas^  as  In  the  case  Just  men- 
tioned, the  litigation  was  about  a  lot  of 
ground  subject  to  a  ^ound  rent  OThe  plain- 
tiff did  not  assume  to  be  a  law  unto  himself, 
but  sought  the  conrt  to  have  Ite  right  passed 
upon.  In  still  another  case  cited  it  was  de- 
cided that  the  failure  of  the  lessee  to  pay  the 
rent  authorized  the  lessor  to  demand  a  dis- 
solution of  the  lease.  Demand  of  the  court 
to  be  placed  In  possesion.  Fox  v.  McKee, 
81  La.  Ann.  67. 

We  must  state,  before  leaving  this  pointy 
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that  the  tMtbBony  hu  not  convinced  mb,  u 
it  did  not  convince  tlie  district  judge,  who 
■aw  and  heard  the  witnesses,  tltat  tlie  sltiia- 
tion  was  as  extreme  In  regard  to  hia  proper^ 
I7  as  he  (defendant)  Imagined.  We  are  con- 
vinced that  he  was  not  by  any  manner  or 
means  Justified  in  reaorting  to  the  arbitrary 
methoa  be  did  to  go  Into  posBeasion. 

Bven  defendant  admits  In  liia  answw  tltat 
he  prohibited  plaintiCTs  from  nmning  the  gin 
at  or  about  the  29th  day  of  NoTember,  and 
that  they  have  not  nm  the  same  since. 

Thia  brlnga  ns  to  a  consideration  of  tibe 
amount  of  damages.  The  ouster  resorted  to 
by  defendant  was  Illegal,  and  it  was  made  in 
knch  positiTe  terms  that  plaintiffa  conld  not 
do  less  than,  as  they  did,  leave  and  abandon 
their  rights  as  lessees. 

From  this  point  of  view  they  are  entitled 
to  Judgment  for  amounts  which  they  would 
have  earned,  as  made  to  appear  by  the  tes- 
timony, If  they  had  been  allowed  to  continue 
In  their  work  of  running  the  gin.  The  me- 
dium arrived  at  in  the  Judgment  of  the  dl** 
trict  court  has  the  appearance  of  Caimeas. 

The  highest  estimate  by  wttnesses  of  bales 
which  they  would  bare  ginned  was  fixed  at 
181  bates,  and  the  lowest  at  98.  The  court 
find  it  at  83. 

Manifestly,  plaintiffs  sustained  a  loss. 
Defendant  is  liable  tor  an  Illegal  act;  In  otb- 
m  words,  a  tort  or  wroni^  which  la  the  prox- 
imate cantw  of  the  loss. 

The  measure  of  the  damages  1>  the  loss 
and  the  profit  of  which  they  have  been  de- 
prived. Two  hundred  and,  twenty-two  and 
•Vio*  dollars,  found  by  the  district  Judge 
fbr  damages  for  loss  and  prcrflt  <i£  which 
plainUfls  were  derived.  Is,  In  our  view,  cor^ 
rect  It  Is  based  on  the  estimate  of  wit- 
nesses. The  medium  accepted  In  settling  up* 
on  tbe  sum  due  Is  conservative  enough. 

We  come  to  exemplary  damages— a  ques- 
tion wblcb  presents  some  difficulty  in  decid- 
ing. The  liability  is  partly  contractual  and 
partly  ex  delicto.  To  the  extent  that  It  Is  ex 
delicto,  plaintiffs  may  recover.  We  think 
$200,  allowed  by  the  district  court,  Is  not  ex- 
cessive for  damages  under  the  bead  of  oc- 
emplary.  We  decline  to  increase  the  amount, 
as  asked  for  In  the  answer  to  the  appeal. 

The  Judgment  of  Ibe  district  court  will 
therefore  be  affirmed. 

For  these  reasons  the  law  and  the  evi- 
dence being  with  plaintiffs  and  against  de* 
fendan^  tha  Judgment  appealed  foom  Is  af- 
firmed. 


{Ul  LiU  801) 

No.  14,628. 
OITIZENff  BANK  v.  MABB  et  al.* 
(Supreme  Oonrt  of  Louisiana.  Nov.  80,  1908.) 

RIGHT  0»  ACTION— TAX  TTTLB— DIRECT  AT- 
TACK—POSSESSION. 

1.  If  a  person  has  a  legal  right,  needing  Ju- 
dicial enforcement  or  Judicial  protection,  it  Is  a 
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Senerai  rule  that  he  Is  entitled  <•  a  1ml  _ .  . 
T»  What  the  legal  situation  would  call  Cor 
on  the  trial  ct  the  ease  would  depend  upon  Its 
special  features.  It  does  not  follow,  because  a 
suit  does  not  fall  technically  under  tha  defini- 
tion of  some  special  action,  controlled  as  to  Its 
requirements  li^  fixed  mles  of  practice,  that  It 
shonld  be  dismissed.  There  are  innominate  ac- 
tious,  as  there  are  innominate  obligations. 

2.  A  part?  asaorting  his  ownership  of  real 
tate  which  he  declares  Is  Illegally  daimed  by  a 
named  person  under  a  tax  title  has  the  right 
contradictorily  with  him  to  attack  judicially  the 
tax  title,  and  have  its  validity  passed  on,  though 
neither  of  the  parties  has  ever  had  actual  poe- 
session  of  the  property. 
(Syllabus  by  the  Oourt) 

Appeal  from  Ctvll  District  Court,  Parish 
of  Orleans;  Thomas  a  W.  BlUs,  Judge. 

Action  by  the  Citizens'  Bank  against  Bob- 
ert  H.  Marr  .and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

J.  Zacb  Spearing,  for  appellant  William 
Wlnaos  WaUt  for  appellees. 

Statement  of  the  Oase. 

NICHOLLS,  a  J.  On  the  4tb  of  Octo- 
ber, 1890,  the  Citizens'  Bank,  In  the  suit  of 
the  Citizens*  Bank  against  Daniel  Vaughan 
(No.  81,068  of  the  docket  of  the  dvU  district 
court  for  the  parish  of  Orleans),  applied  for 
and  obtained  a  writ  of  seizure  and  sale  of 
certain  described  property  in  the  city  of 
New  Orleans  in  enforcement  of  an  indebted- 
ness of  $17,727,  with  interest,  alleged  to  be 
due  it  by  the  defendant  Vaughan,  and  se- 
cured, as  to  payment,  by  special  mortgage 
on  the  property  named. 

The  sheriff  of  the  parish  of  Orleans  ex- 
ecuted the  writ  in  the  manner  directed  by 
law;  giving  the  proper  notices,  and  record- 
ing the  fact  of  seizure  in  the  office  of  the 
recorder  of  mortgages  in  the  city  of  Xew 
Orleans.  The  registry  of  the  seizure  has  not 
been  canceled.  The  sheriff  advertised  and 
offered  tiie  property  for  sale,  and  the  plain- 
tiff alleges  that  it  was  adjudicated  to  it 

On  the  28th  of  October,  1891,  the  atlsens' 
Bank  suggesting  Ibat  tlw  properties  seised 
and  advertised  for  sale,  whldi  it  described, 
had  bem  adjudicated;  that  there  were  In- 
scribed against  said  property  the  taxes,  tax 
privileges,  and  mortgages,  as  follows:  of 
the  state  of  Louisiana  from  1880  to  1888, 
Inclusive;  of  the  dty  of  New  Orleans  from 
1578  to  1887,  inclusive;  that  all  of  said  In- 
scriptions were  recorded  against  Daniel 
Vaughan  or  Patrick  Irwin,  or  otbers,  as 
shown  by  certificates  annexed;  tbat  said 
asserted  taxes,  tax  privileges,  and  mortgages 
were  extiDgnlshed  by  the  acts  of  the  Legis- 
latore  (No.  96  of  1877.  p.  14%  |  86;  NOw  77 
of  1880,  p.  9S.  I  24;  No.  98  of  1886,  p.  145,  I 
S4;  and  No.  26  of  1886,  p.  87);  said  pre^ 
scriptions  being  expressly  plesded  against 
said  asserted  toxes,  tax  privileges,  and  mort- 
gages, and  against  the  prescriptions  thereof; 
that  said  toscriptlons  shonld  be  erased  and 
canceled,  so  that  the  sheriff  ml^it  pass  a 
clear  title  to  the  purchase  of  the  property— 
the  court  ordered  that  the  dtjr  of  Kew  Or- 
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leans,  the  state  tax  collector  of  the  Third 
District  of  the  city  of  New  Orleans,  and  the 
recorder  of  mortgages  show  cause  why  said 
inscription  of  taxes,  tax  privileges,  and  mort- 
gages  should  not  be  erased  and  canceled 
from  the  books  of  the  recorder's  office,  so 
far  as  they  afFected  said  property,  and  .omit- 
ted by  the  city  of  New  Orleans  and  state 
tax  collector  in  their  certificates  of  taxes 
due  on  said  property,  saving  to  the  city  of 
New  Orleans  the  p^sonal  Uabillty  of  the 
party  against  whom  said  taxes  were  assess- 
ed. The  parties  named  were  notified,  and. 
after  hearing,  the  court  rendered  Judgment 
as  prayed  for  on  November  16,  1S91;  mak- 
ixig  the  rule  absolute,  and  decreeing  the  era- 
sore  of  the  inscriptions  of  said  taxes,  tax 
privUeges,  and  mortgages  on  said  property. 
On  the  31st  of  October,  1901,  the  Citizens' 
Bank  filed  a  petition  in  the  civil  district 
court,  in  which,  after  reciting  the  fact  that 
it  bad  obtained  an  order  for  executory  pro- 
cess in  the  proceedings  entitled  "Citizens' 
Bank  v.  Daniel  Vaugfaan,"  above  mentioned; 
that  under  said  order  a  writ  of  execution 
had  Issued  as  prayed  for;  that  in  due  course 
the  civil  sheriff  had  seized  and  taken  into 
his  possession  the  property  ordered  to  be 
seized  and  sold,  and  had  advertised  and 
offered  the  same  for  sale;  that  at  said 
offering  It  had  been  adjudicated  to  it  (the 
bank)— it  averred  that  the  sheriff  still  held 
possession  of  the  said  property.  It  then  aver- 
red that  there  were  recorded  in  the  con- 
veyance office  of  the  parish  of  Orleans  cer- 
tain pretended  adjudications  and  transfers 
of  said  property  to  the  state  of  Louisiana 
for  the  alleged  taxes  due  to  the  state  for 
the  years  ISSO.  1881,  1882,  and  1883;  that 
on  or  about  April  27.  1898,  the  State  Auditor, 
pretending  to  act  under  and  by  virtue  of  the 
provisions  of  section  3  of  Act  80,  p.  89,  of 
1888,  but  really  without  any  warrant  or  au- 
thority In  law,  Illegally  undertook  to  sell  the 
said  property  to  William  W.  Wall,  as  appear- 
ed by  a  pretended  deed  registered  in  the  con- 
veyance office  in  Book  170,  folio  610,  and 
the  said  Wall  undertook  to  sell,  and  went 
through  the  form  of  selling,  the  same  to 
Robert  H.  Marr,  as  appeared  by  a  deed  un- 
der private  signature  acknowledged  before 
F.  H.  Mortimer^  a  commissioner  of  the 
United  States,  on  March  3,  1900,  registered 
In  the  conveyance  office  in  Book  176,  folio 
217.  It  averred  tliat  each  and  every  one 
of  the  adjudications  to  the  state  of  Louisiana 
-were  absolutely  null  and  void,  and  the  pre- 
tended transfers  made  by  the  Auditor  of 
the  state  to  W.  W.  Wall,  and  by  said  Wali 
to  Robert  H.  Marr,  were  without  any  valid- 
ity, force,  or  effect,  because,  among  other 
reasons,  the  pretended  taxes  claimed  to  have 
been  due  by  and  on  the  said  property  to  the 
state  of  Louisiana  for  the  years  1880,  1881. 
1882,  and  1883  were  never  legally  due  by  or 
on  said  property,  nor  by  the  owner  thereof, 
nor  by  the  plaintiff  {the  bank),  and  because 
tlie  claim  and  rights  of  the  state^  if  the 


state  ever  had  any  by  reason  of  said  pre- 
tended taxes,  were  completely  settled  and 
satisfied  by  a  Judgment  of  the  civil  district 
court  rendered  on  November  16.  1S91,  in 
the  proceedings  of  the  bank  (the  plaintlfO 
against  said  Vaoghan,  above  referred  to,  pur- 
suant to  which  Judgment  the  illegal,  null, 
and  void  taxes  for  said  years,  and  tlTe 
claims  and  rights  of  the  state,  or  every  na- 
ture and  kind,  were  canceled  and  annulled; 
that,  in  addition  to  the  reasons  so  alleged* 
the  pretended  adjudications  to  the  state 
were  absolutely  null  and  void  and  of  no  ef- 
fect, because  the  said  property  was  not  as- 
sessed In  the  name  of  the  real  owners  there- 
of; that  the  descrlpttoas  of  the  said  prop- 
erty were  erroneous  and  defective,  and  not 
sufficient  to  identify  or  describe  the  prop- 
erty; that  no  notice  of  any  of  the  pretend- 
ed sales,  or  of  the  intention  of  the  officers 
of  tlie  state  to  make  the  same,  was  ever 
given  to  any  person  or  persons  owning  the 
same  or  having  any  Interest  therein;  that 
there  was  no  legal  or  proper  advertisement 
of  the  notice  of  the  tax  collector  of  said  pre- 
tended sales,  or  of  his  intention  or  purpose 
of  making  the  same,  and,  if  any  advertise* 
ment  was  made,  it  did  not  run  for  the  length 
of  time,  nor  appear  In  the  manner  and  form, 
required  by  law;  that  the  recording  of  the 
said  pretended  illegal,  null,  and  void  adjudi- 
cations and  transfers  prevented  the  dvil 
sheriff  from  giving  to  it  (the  bank),  the  ad- 
Judlcatee  at  the  sale  under  executory  process, 
a  good,  clear,  and  unincumbered  title  to  the 
said  property;  that  the  said  records  acted 
as  a  cloud,  and  slandered  the  said  title;  that 
the  same  should  be  canceled,  erased,  and  re 
moved;  that  Robert  H.  Marr  and  Anthony 
Sambola,  the  register  vt  conveyances  for  the- 
parish  of  Orleans,  were  necessary  parties  to 
the  suit;  that  Uiere  should  be  Judgment 
against  them,  and  each  of  them,  declaring 
the  aforementioned  pretended  adjudications 
and  transf^  to  be  absolutely  null  and  void 
and  of  no  effect,  and  ordering  the  inscrip- 
tions thereof  in  the  conveyance  office  to  be 
canceled  and  erased  from  the  records  of  the 
said  office,  and  said  parties  prohibited  from 
setting  up  any  rights  thereunder.  In  the 
view  of  the  premises,  plaintiff  prayed  for  a 
citation  upon  said  parties,  and  that  after 
due  proceedings  there  be  Judgment  against 
them  declaring  the  aforementioned  pretend- 
ed adjudications  and  transfers  to  be  abso- 
lutely null  and  void  and  of  no  effect,  and 
the  said  Marr  to  be  without  any  right,  title, 
or  Interest  in  and  to  said  described  proper- 
ty, or  to  any  part  thereof,  and  commanding 
the  said  register  of  conveyances  to  cancel  and 
erase  the  inscription  thereof  from  the  rec- 
ords of  said  conveyance  office,  and  enjoin- 
ing lilm  and  his  successors  in  office  from  re- 
porting tibe  said  registration  of  said  Illegal 
adjudications  and  transfers  on  any  certifi- 
cate which  might  be  Issued  from  his  office, 
and  prohibiting  Marr  from  setting  up  any 
rights,  dalnu^  or  titles  In  or  to  said  property. 
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or  any  portion  thereof.  Plaintiffs  prayed 
for  all  equitable  and  general  relief. 

Tbe  defendant  Uarr  excepted,  flrst,  that 
plaintUTs  petition  disclosed  no  cause  of  ac- 
tioii  against  Mm;  second.  In  bar  of  plalntifTs 
action,  be  invoked  tbe  prescriptl<m  of  llber- 
andi  caiiaa  of  tbree,  five,  and  ten  years. 

The  coort  snstalued  defendant's  exceptions 
of  no  cause  of  action,  and  diamlssed  plaln- 
tiCTs  petition  as  in  case  of  nonsuit,  with  fnll 
reservation  of  Its  right  ot  action  In  any  ap- 
proprlate  legal  form. 

On  application  of  the  philntifF,  this  judg- 
ment was  set  aside,  and  a  new  trial  granted, 
tbe  Judge  declaring  that  be  was  convlQced 
that  be  ought  to  bear  tbe  case  on  its  merits; 
that,  on  consideration,  be  thought  that  the 
defendant  and  any  warrantor  might  be  called 
in.  and  any  question  that  might  arise  on  tbe 
settlement  of  titie  to  land  could  be  heard  and 
determined,  as  the  suit  was  by  citation,  the 
object  of  whldi  was  to  settle  conflicting 
questions  of  title. 

^nie  defendant  Marr,  under  reserratlon  of 
tbe  ezc^itlons  be  had  befwe  filed,  excepted 
farther. 

He  denied  that  tbe  dvil  sheriff  bad  tbe  i»o»* 
session,  eitiier  dvll  or  corporeal,  of  tbe  prop* 
erty  desolbed. 

He  averred  that  he  and  bl>  author  bad  had 
tbe  corporeal  possession  of  the  property  for 
more  than  three  years  ptior  to  tiie  filing  of 
tb«  ndt;  daring  which  time  It  bad  been  un- 
der fence  and  leased  to  varions  tenants,  and 
be  (defendant)  thm  had  such  possession. 

An  application  was  made  to  refer  these  ex- 
ceptions to  the  m^ts.  The  court  granted 
this  application,  with  leave  to  defendant  to 
file  further  answw,  should  he  Choose  so  to  do. 
Mo  answer  was  filed,  but  It  appears  from  a 
written  statement  filed  herein,  signed  by 
counsel  of  both  parties,  that  the  exceptions 
were  treated  as  an  answer,  and  the  case  waa 
tried  on  the  exceptions  as  an  answor.  De- 
fendant waived,  as  he  had  the  right  to  do, 
tbe  exception  ot  no  cause  of  action  (Noble  v. 
Flower,  88  La.  Ann.  787),  and  that  of  pre- 
scription, as  such,  and  to  depend  upon  them 
on  tbe  merits.  Tbe  court  rendered  Jndgment. 
after  heartiv.  in  favor  of  tlio  defendant  and 
against  the  plaintiff,  dlsmlsshig  tbe  suit,  but 
reserving  bis  right  to  sue  ai^  to  assert  title, 
and  to  annul  defendants  dalm  of  title,  In 
any  appropriate  form  of  action.  It  assigned 
no  written  reasons  for  its  judgment  Plain- 
tiff appealed. 

Opinion. 

On  the  trial,  plaintiff  o9ered  In  evidence 
the  record  in  the  matter  of  the  Oltisms'  Bank 
against  the  Buecearion  ot  Daniel  Tang^n 
(So.  81,068>— partlcniariy  tbe  act  of  mort- 
gage, and  tbe  note,  tbe  petition,  Uie  wri^ 
service  of  the  same,  and  all  services  made 
by  tbe  sheriff,  and  bis  return  therecm;  also 
a  certificate  from  tbe  recorder  of  mortgages 
showing  recording  of  notice  of  selaure,  and 
UMit  It  had  not  been  canceled;  also  tbe  rule 


against  tbe  dty  and  state,  and  tbe  Judgment 
rendered  thereon.  Tbe  defendant  objected 
to  this  evidence  as  being  irrelevant  to  the 
issue;  tbe  Issue  before  tbe  court  being  pure- 
ly one  of  posseaslon,  it  bdng  Incumbent  on 
tho  plaintiff  to  show  passession  in  order  to 
prosecute  the  action. 

The  objection  was  by  tbe  court  referred  to 
the  merits.  Plaintiff's  counsel  objected  to 
the  statement  of  fact  or  conclusion  that  the 
only  question  was  one  of  possession,  and  dis- 
sented from  such  statement  He  excepted 
to  the  ruling  of  the  court,  and  took  a  note 
In  lien  of  a  formal  bilL  Plaintiff  then  of- 
fered In  evidence  certificates  from  tbe  etty 
and  the  state  ofacers  showing  the  cancella- 
tion of  the  taxes  canceled  by  the  rale  ra* 
ferred  to  In  the  case  of  tbe  Citizens*  Bank 
against  Daniel  Vaugban.  This  evidence^  ob- 
jected to  by  defendant  as  being  res  Inter  alios 
acta,  was  received  subject  to  effect  Defend- 
ant offered  In  evidence  tbe  record  in  Mo. 
66,680  of  the  docket  of  tbe  dvll  district  court 
—especially  tbe  petition,  order,  and  writ  of 
possesdon.  and  sheriff's  return.  He  and  Us 
author  were  pUiced  on  tbe  stand  as  witnesses 
in  tbdr  own  behalf,  and  testified  that  tb^ 
bad  snccesdvely  been  In  corpcu^al  possession 
ot  tbe  property  from  tbe  date  of  the  pladng 
of  defendants  authw  in  possession  aa  shown 
by  his  return. 

Ndther  party  offered  In  evidence  tbe  al- 
leged adjudication  of  the  property  to  the 
state,  tbe  deed  of  transfer  from  the  State 
Auditor  to  Wm.  W.  Wall,  or  the  act  of  trans- 
fer from  Wall  to  tbe  defendant  Harr. 

Tbe  record  In  tbe  ease  of  tbe  (Tltixens* 
Bank  against  Danld  Taugban  shows  the  pro- 
ceedings tbwdn  up  to  and  Indudve  of  tiie 
rule  against  the  stete  tax  collector  and  the 
recorder  of  mortgages  to  erase  and  cancel  tiie 
taxes,  tax  privileges,  and  mortgages,  and  the 
judgment  of  tbe  court  thereon,  bat  stopi 
short  of  tbe  offering  of  the  property  at  anc- 
tion,-and  the  adjudication  of  the  same  to  tbe 
plaintiff.  D^endants  pleadings  aihow  denial 
by  blm  of  tbe  aUegattons  of  plalntura  peti- 
tion. 

Tbe  petition  of  W.  W.  Wall  In  the  matter 
In  re  Well,  praying  for  possession,  etc,  re- 
dted  that  he  had  purchased  from  the  State 
Auditor,  acting  pursuant  to  and  by  virtue  of 
Act'No.  80  for  the  year  1888.  p.  88,  and  Act 
Mo.  laSk  pw  ISl,  tor  the  year  1886,  by  deed 
executed  April  27,  U88w  certain  property, 
which  he  described  In  detail;  tiiat,  pursuant 
to  tbB  provtotons  of  said  act  of  the  Oenoral 
Assembly,  be  desired  to  be  sent  Into  poa- 
sessUm  of  said  property  by  a  vrrit  of  posses 
slon  and  sdsure  Issuing  from  the  court 

Declaring  that  be  annexed  said  deed  to  bis 
petttton  (wblcb  was  not  tbe  ftct  so  fkr  as 
tbe  present  record  Bhows),  be  prayed  tint  a 
writ  of  sehrare  and  posseadon  Issn^  directed 
to  the  ddl  sheriff,  commanding  blm  to  s^ae 
the  described  property,  and  place  him  In  tbp 
actual  possesdon  of  tiie  same,  poraoant  to  and 
In  accordance  villi  flw  pcovldoiis  oC  law. 
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and  more  particularly  aectlon  6  ift  Act  No. 
80  of  1888.  p.  W.  He  prayed  furtber  for  all 
general  aod  equitable  relief. 

The  court  tbereupou  ordered,  on  the  13th 
of  May,  1898,  that  a  writ  of  seizure  and  pos- 
session  be  Issued  as  prayed  for,  directed  to 
the  clTll  sberiff,  commanding  him  to  seize  the 
property,  and  to  place  petitioner  in  the  actual 
possesalon  thereof,  pursuant  to  and  .In  ac- 
cordance with  the  proTislona  of  section  5  of 
Act  No.  80  of  1888,  p.  90.  A  wilt  to  the 
sheriff  was  accordingly  Issoed  to  and  receiv- 
ed by  the  sheriff  on  the  same  day.  On  June 
4,  1902,  the  sheriff  made  the  following  r»- 
turn  to  the  court  on  the  writ: 

"BeceiTed  rriday.  Hay  13,  ISOa  After 
giving  the  notice  to  defendants  and  occth 
pants  herein,  placed  plaintiff  in  foil  posses- 
aioa  of  the  withln-deecrlbed  property,  as  will 
more  fully  ap[>ear  by  reference  to  the  re- 
ceipt of  plaintiff  herein,  of  date  July  8,  189S. 
on  reverse  thereof.  Writ  rstumed  to  court 
satisfied  June  4,  1002. 

"Sheriff  fees  for  the  writ,  $2. 

"[Signed]  Charles  J.  Jackson, 

"D'y  Sberiff. 

"Received  possession  the  within  property 
on  July  8, 1^08. 

"ISlgnedJ  Wm.  Winans  Wall." 

We  do  not  know  on  what  theory  this  suit 
was  dismissed.  We  should  judge,  from  the 
terms  of  the  judgment,  that  it  was,  in  the 
opinion  of  the  court,  nelthw  a  petitory  action, 
nor  an  action  of  JactltaUra,  and  that,  unless 
the  case  was  presented  under  the  conditions 
required  to  enable  it  to  be  classed  aa  either 
one  or  the  other  of  the  two  actions,  it  could 
□ot  stand  at  all*  and,  as  presented,  plaintiff 
should  be  sent  out  of  court  If  that  wa&  the 
ground  of  the  court's  acttoi^  we  tblnk  it 
erred. 

The  plaintiff  In  this  case  alleged  himself 
to  be  the  adjudlcatee  at  execution  sale  of 
certain  described  pn^rty;  that  defendant 
claims  to  be  the  owner  of  the  same  proper- 
ty under  a  certain  Illegal  adjudication  of  that 
property,  and  at  an  Illegal  tax  sale  made  by 
the  state  authorities,  followed  by  an  Illegal 
conventional  private  sale  made  to  blm.  or 
his  vendor,  by  the  State  Auditor;  that  this 
defendant  and  his  authors  have  placed  this 
asserted  claim  of  record,  to  plaintiff's  Injury 
and  damage.  Under  these  allegations  he 
makes  a  direct  attack  upon  the  legality  of 
these  acts  and  of  this  claim  of  ownership; 
asks  that  they  be  decreed  absolutely  null 
and  void,  and  the  claim  neither  just  nor 
well  founded;  and  asks,  conseciueotially.  that 
the  records  of  the  adjudications  of  these 
sales  be  erased.  We  think  the  owner  of 
property  has  a  legal  right  to  bring  such  an 
action  and  to  make  such  an  attack,  whether 
he  himself  be  in  the  actual,  corporeal  pos- 
session of  the  property  or  not,  and  whether 
the  party  making  such  a  claim  of  ownership 
adverse  to  his  own  under  an  alleged  tax  ti- 
tle be  in  the  actual  possession  of  the  prop- 
erty or  not  The  I^^^  questloa  which  has 


been  mooted  of  late  is  not  whether  a  party 
so  situated  has  the  right  to  bring  auch  an 
action,  but  whether  he  he  not  under  a  legal 
obligation  to  bring  it  and  tlila  within  a  giv- 
en fixed  time,  and  whether  he  has  the  right 
to  postpone  action  until  after  the  party  mak- 
ing the  cUim  under  the  tax  sale  shall  have 
actually  taken  posseesioii  of  the  property 
claimed. 

The  pleadings  of  the  plaintiff  In  this  case 
were  evidently  not  framed  to  meet  the  de- 
fense of  the  defendant  based  upon  the  sim- 
ple fact  itself  of  possession,  without  the  as- 
sertion of  specified  title  in  support  of  this 
poBseesion.  If  a  person  has  a  legal  right 
needing  Judicial  enforcement  or  judicial  pro- 
tection. It  is  a  general  rule  that  he  la  en- 
titled to  be  accorded  a  legal  remedy.  What 
the  1^1  situation  would  call  for  as  to  the 
evidence  to  be  adduced,  the  proof  made,  and 
by  whom  it  should  be  made,  would  depend 
upon  the  features  of  the  different  cases.  It 
does  not  follow,  because  a  suit  does  not  fall 
technically  under  some  defined  ciaaslflcatlon 
of  actions,  or  some  special  action  controlled 
as  to  its  own  requirements  by  fixed  rules  oi 
practice,  that  therefore  it  should  be  neces- 
sarily dismlased.  There  may  legally  be  in- 
nominate actions,  not  particularly  provided 
for,  just  as  well  as  there  may  be  Innominate 
contracts  or  obligations.  In  this  particular 
case  plaintiff's  allegation  that  the  property 
at  the  institution  of  the  salt  wae  lu  the  pos- 
session of  the  sheriff  under  the  seizure  in  the 
matter  of  the  Citizens'  Bank  against  Daniel 
Yaughan  was  negatived  on  the  trial  by  the 
evidence  adduced.  It  was  shown  by  the  re* 
turn  made  by  the  sheriff  in  the  matter  In 
re  Wm.  W.  Wall,  asking  for  possession,  that 
he  had  surrendered  to  Wall  such  possession 
of  the  property  as  he  then  held.  Wall  may 
not  have  had  the  legal  right  to  that  particu- 
lar writ  under  the  purchase  he  had  made, 
the  sheriff  may  not  have  had  the  legal  right 
to  have  made  the  surrender  In  the  manner 
and  form  which  be  did.  and  under  the  cir- 
cumstances and  conditions  then  existing  (the 
notices  he  states  he  gave  may  not  have  beeii 
given  to  the  right  persons),  and  the  course 
pursued  may  not  have  resulted  in  a  legal 
taking  of  possession  by  Wall;  but  a>  a  tAct, 
there  was  such  a  surrender  and  a  declared 
placing  in  possession  of  Wall  of  the  prop- 
erty by  the  sheriff,  which  was  followed  by 
a  return  of  the  writ  in  his  hands,  and  the 
immediate  inclosure  of  the  property  by  Wall 
in  1898.  The  testimony  shows  that  It  was  at 
that  time  unoccupied,  vacant  property. 
Whether  it  had  ever  before  then  been  oc- 
cupied, and,  if  so,,  by  whom,  and  tor  how 
long  a  time,  does  not  appear. 

The  defendant's  defense,  so  far  as  his  own 
pleadings  went  was  based  npon  his  alleged 
possession,  and  he  himself  was  precluded 
from  seek^  to  have  the  case  dismissed.  If 
the  suit  was  not  sustainable  as  a  suit  of 
slander  of  title,  it  had,  so  far  as  the  defend- 
ant was  concerned,  asd  lilft  own  positioa  in, 
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the  case,  Bufflclently  some  of  the  featares  of 
a  petitory  action  to  authorize  an  adjudica- 
tion between  the  parties  of  the  issues  raised 
between  them,  Michel  t.  Stream,  48  La. 
Ann.  341,  19  South.  215,  Is  no  authority  to 
the  contrary.  That  case  was  not  dismissed 
—went  to  trial  on  the  merits,  and  was  de- 
cided finally.  PlalntiflT's  allegation  that  the 
sheriff  was  in  possession  of  the  property  at 
tbe  time  of  the  suit  Is  an  admission  that  he 
bimsdf  bad  not  taken  possesaion  under  tbe 
adjudication  to  himself,  and  this  admission 
is  fortified  by  the  evidence  showing  the  ud- 
improred  character  of  tbe  property.  When 
tbe  case  went  to  trial  under  the  coadltions 
It  did,  plaintiff  failed  to  Introduce  the  va- 
rious acts  wiilcb  he  had  in  his  pleadings  di- 
rectly attacked,  and  which  in  fact  was  the 
title  under  which  Wall  claims  ownership. 
The  defendant  could  not,  by  limiting  his  de- 
fense to  one  resulting  from  shnple  posses- 
sion, restrict  plaintiff's  own  affirmatively 
stated  grounds  of  attack  upon  hlfti.  Brigot 
V.  Brigot,  49  IJl.  Ann.  1439.  -22  South.  641. 

The  lower  court  had,  and  this  court  now 
has,  no  knowledge  of  the  exact  legal  situa- 
tion. The  record  was  not  In  a  condition  to 
bare  autborized  the  lower  court  to  pronounce 
a  final  Judgment  in  favor  of  either  party,  nor 
is  this  court  now  In  position  to  do  so.  The 
Judgment  appealed  from  is  substantially  one 
of  nonsuit,  though  the  reasons  which  con- 
trolled the  dismissal  may  not  have  been  want 
of  evidence,  but  defects  of  form.  We  think 
the  best  way  of  disposing  of  the  present 
case,  in  tbe  Interest  of  Justice,  is  to  affirm 
the  Judgment  appealed  from,  construing  It  as 
one  of  nonsuit  So  construing  It,  tbe  jndg- 
ment  Is  affixmed. 


(lU  La.  SU) 

No.  14,S3a 

I^OUISIANA  WESTERN  R.  CO.  v.  CROSS- 
MAN'S  HEIRS  et  al. 

(Supreme  Court  of  LoaisiaQa.    Jan.  4,  1904.) 

BXl>ROPRIATION     PHOCBEDINOS-REPORT  OP 
COMMISSIONERS-MODI  KI  CATION 
—SETTING  ASIDE. 

1.  The  charter  of  plaintiff  company  (Act  No. 
21.  p.  263,  of  1878)  provides  that  upon  the  re- 
poi-t  of  the  commissioners  the  judge  of  the  dis- 
trict court  fthatl  cnufirm  the  report,  "modify" 
it,  or  refer  it  back  to  the  present  or  new  com- 
mission ers. 

The  word  "modify"  was  not  used  in  the  sense 
of  authority  to  increase  the  amount  found  by 
the  commixsionors. 

2.  Tbe  report  of  commlidoners,  widl  « 
verdict  of  a  jary,  may  be  set  aside  on  the 
ETonud  that  the  amount  allowed  is  too  much. 
It  cannot,  If  deemed  too  small,  be  increased. 
This  can  be  done  only  by  the  commissioners. 

3.  On  appeal  tbe  authority  is  not  as  restricted. 
(SyUabus  by  tbe  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Denis 
Miller,  Judge. 

Action  by  tbe  Louisiana  Western  Railroad 
Compu>7  agalnftt  tbe  bdn  of  IL  J.  OnM- 


man  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Afilrmed. 

Denggre,  Blair  &  Den^pre  and  Pnjo  & 
Mobs,  for  appellant  Thomas  T.  Taylor,  tor 
appellees. 

BREAUX,-J.  Plaintiff  sued  for  a  right  of 
way  on  and  over  the  lands  of  defendants. 

The  company  is  tbe  owner  of  a  railroad 
extending  from  Lafayette,  La.,  to  tbe  west- 
ern boundary  of  the  state. 

Tile  purpose  bf  this  railroad  Is  to  acquire 
a  right  of  way  for  a  branch  line  extending 
from  a  point  at  or  near  the  dty  of  Lake 
Charles  to  Lake  Arthur,  in  the  parish  of 
Calcasieu. 

Commissioners  were  appointed  to  appraise 
the  property  which  plaintiff  seeks  to  expro- 
priate for  ttils  right  of  way. 

The  value  of  the  land  sought  to  be  ex* 
propriated  for  this  branch  road  and  the  ex- 
tent of  the  damages  present  the  gnesttons 
at  issue. 

The  other  questions  Involved  are  corolla- 
ries of  these  two.  Tic,  Talue  and  amount  ot 

damages. 

The  Legislature  delegated  to  the  plaintiff 
authority  to  obtain  land  needful  for  its  right 
of  way— on  petition  of  tbe  company  for  the 
appointment  of  commissioners  as  was  done 
in  this  case. 

The  commissioners  were  appointed  as  be- 
fore meutloned.  They  heard  witnesses  and 
arrived  at  a  decision  in  regard  to  the  value 
of  the  land. 

They  presented  their  report  to  the  court. 
In  which  they  recite,  in  substance,  that  they 
estimate  the  damages  to  property  described 
in  plaintiff's  petition,  a^  belonging  to  tbe 
heirs  of  M.  J.  Crossman.  as  follows,  viz.: 

For  4.42  acres  In  Sec.  35,  T.  9  S.,  R.  8  W., 
at  ?25  per  acre,  $110.50;  for  d^reclatlon  of 
values  of  15  acres,  located  west  of  the  rl^t 
of  way,  at  $5  per  acre,  $75;  total,  (llCSOf 
¥75=$185.50. 

The  damages  to  the  property,  described 
In  plaintiff's  petition,  of  J.  B.  Watkins,  they 
appraised  as  follows,  viz.: 

For  3.3  acres  in  Sec,  7,  T.  10  S.,  B.  7 
$20  an  acre,  $66;  for  depreciation  of  value 
of  21  acres,  located  west  of  the  right  of  way, 
$2.50  per  acre,  $52.50;   total,  $664^.50= 
$118.50. 

In  another  section,  for  another  strip  of 
land  of  this  owner,  $76  were  allowed,  and 
the  commissioners  returned  that  they  tiad 
found  no  damages  for  depreciation  of  Hils 

land. 

Defendants  excepted  to  tbe  r^rt  of  tb« 
commissioners,  and  opposed  Its  approval  by 
tbe  court,  on  the  ground,  mainly,  that  tlw 
amount  allowed  was  Inadequate,  contrary  to 
the  evidence,  and  worked  an  injustice.  Op- 
ponents charge  that  tbe  commissioners  were 
misled  by  inadmissible  testimony,  and  were 
prompted  by  prejudice,  and  leaned  In  tb^ 
views  against  one  of  the  opponents. 
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The  Judge  of  tbe  district  court,  after  hay- 
ing considered  tbe  award  of  tbe  commts- 
■loners,  Increased  tbe  amount  allowed  as  fol- 
lows: 

To  tbe  beln  of  M.  3.  Crossman  be  allowed 
tile  sum  of  »400.50,  and  to  J.  B.  Watldns  he 
allowed  ttie  sum  of  f480. 

From  the  ]udgm»t  the  plaintiff  pnae- 

cutes  this  appeaL 

At  the  outset  of  our  opinion  we  were  called 
upon,  In  view  of  the  differences  in  the  esti- 
mate of  value  of  the  land,  and  the  amount 
of  damages  for  depreciation,  between  the 
trial  Jtidge  and  the  commissioners,  to  con- 
sider the  effect  to  be  given  to  the  return  of 
tbe  latter. 

The  charter  of  the  plaintiff  company  (Act 
No.  21,  p.  263,  of  1878,  1  8)  declares  that,  up- 
on tbe  report  of  the  commissioners,  the  jndge 
shall  have  entered  such  an  order  as  he  deems 
Jast,  on  the  lines  heretofore  mentioned,  con- 
firming the  report,  modifying  it,  or  in  the 
alternatire.  If  by  him  deemed  proper,  he  la 
authorized  to  order  anotber  appraisement  to 
be  made  by  those  commissioners,  or  he  may 
appoint  other  commls^nera  to  make  the  le- 
appralsement 

We  hare  seen  that  the  court.  In  tbe  exer- 
cise of  Its  authorl^,  was  of  the  rlew  that 
It  was  within  tta  dlacntlon  to  Increaae  tbe 
amount 

The  word  "modify,"  as  written  in  tbe  stat- 
ute, we  consider  as  contiollins;  that  la.  the 
Judge  may  moiOtj  the  tetom  of  the  com- 
missioners. 

Tbe  charter  provides  that  tbe  trial  Judge 
may  modify  the  return. 

This  of  itself  leaves  scant  room  for  the  In- 
ference that  it  !■  within  tbe  discretion  of  tbe 
Judge  of  the  flnt  Inatauce  to  Inereaae  tbe 
amount 

From  the  word  "modify"  we  are  not  led  to 
Itmply  that  tbe  court  has  authority  to  find 
another  and  an  lndei>endent  amount,  but  the 
authority  Is  exclusively  one  to  "modify"  the 
amount  allowed.  Moreover,  the  method  here 
adopted  by  the  Legislature  is  one  which  pre- 
vails at  common  law  bi  some  of  the  states. 

The  views  of  the  courts  vary  in  these  (the 
commoD-law)  statea.  The  weight  of  tbe  de- 
dsions,  however,  does  not  sustain  the  view 
that  It  Is  the  Intention.  In  using  tbla  word,  to 
enlarge  or  Increase  an  ainount  allowed,  in- 
stead of,  as  exprtmei  in  tbe  statute  here,  "to 
modify."  Bee  word  "Modify,"  20  Am.  &  Eng. 
Bnc.  of  lAW  (2d  Ed.)  p.  896. 

In  (pinions  containing  tbla  word,  tiie 
courts  have  not  used  it  In  the  sense  of  com- 
pletely setting  aside  the  thing  to  be  modified. 

Tbe  lexlcographera  define  It  In  tbe  sense  of 
Umltiog  or  reducing  the  thing  to  be  modified 
In  extent  or  degree. 

If  the  conrt  In  onr  state,  under  tbe  itatnte^ 
deems  -Qiat  tbe  amount  la  Insnffldent  thai  a 
rearoralaement  by  Ibe  same  commlsrioners 
sbonld  be  madeb  or  otiier  oomnUaalonas  ap- 
pointed, and  In  either  case  such  directions 
■hoold  be  piTrn  aa  seem  proper. 


This  was  not  done.  On  tbe  contrary,  i»art 
of  the  award  was  entirely  changed  and  In- 
creasedf  and  in  addition  an  amount  was 
awarded  in  regard  to  certain  Items  that  bad 
not  been  allowed  by  the  commissioners. 

The  report  of  the  commlsaioners  was  made 
In  compliance  with  tbe  statuta^  and  what  Is 
needful  to  a  complete  r^(»rt  vas  stated. 
There  Is  an  explicit  finding. 

In  tbe  states  in  which  tbe  common  law 
governs,  aucb  a  r^rt  Is  accepted  or  re- 
jected. No  part  is  susceptible  of  acceptance, 
and  the  remainder  rejected.  Lewis  on  Emi- 
nent Domain,  p.  600. 

The  report  or  verdict  may  be  set  aside  on 
tbe  "ground  that  the  damages  awarded  are 
too  much  or  too  little." 

And  tn  settiDg  aside  a  report  on  the  ques- 
tion of  damages,  tbe  court  will  be  governed 
by  the  same  principles  aa  obtain  in  tbe  case 
of  the  verdict  of  Jurors  In  common-law  suits. 
Id.,  supra. 

This  compiler  saya  further  that  "where 
there  is  evidence  to  sustain  tbe  verdict;  and 
the  testimony  la  confiictlng,  tbe  court  will 
not  Interfere,  and  especially  la  this  the  case 
where  the  commlssloneni  or  Jury  have  view- 
ed the  premises." 

In  the  case  before  us  for  decision  tbe  com- 
missioners had  viewed  tbe  premises. 

The  provision  of  tbe  charter,  before  re- 
ferred to,  relative  to  expropriation,  was  evi- 
dently borrowed,  as  we  said  before.  In  sub- 
stance, from  the  rule  which  obtains  at  com- 
mon law.  The  Interpretation  of  Its  terms 
by  courts  under  the  common  law  la  entitled 
to  great  weight 

It  is  left  to  the  Jury  or  commlsBloners. 
The  finding,  return,  or  report  shall  not  be 
amended  by  Increasing  the  amount;  for  no- 
where have  we  found  that  In  or  under  the 
common-law  system  the  court  can  Increase 
tbe  amount  of  tbe  damages  allowed. 

The  text  of  plaintifrB  charter  Is  clear 
enough  on  the  subject  and  in  accord  wltb  tho 
dedsiona  to  which  Lewis  refers  In  bis  work 
on  Eminent  Domain.  That  text  reads:  "Tbe 
court  In  case  tbe  report  Is  not  satisfactory, 
shall  order  a  recommittal  to  the  same  or 
new  commission^  in  whole  or  In  part  to 
make  such  reappraisal,  and  In  either  case 
giving  such  directions  as  Uie  court  shall 
deem  proper  and  Just." 

The  court  did  not  choose  to  submit  the 
question  to  the  same  commissioners  or  oth- 
ers, but  exercised  the  right  as  we  have  be- 
fore stated,  of  increasing  tbe  amount  This, 
In  our  view,  cannot  be  done.  As  in  a  Jury 
trial,  the  court  has  the  discretion  to  grant 
a  new  trial;  but  not  to  amend  the  award 
by  tbe  jury  by  Increasing  the  amount 

The  Supreme  Court  is  not  as  limited  in  Its 
Jurisdiction,  for  the  statute  provides  that  it 
may  make  "sncb  order  and  toke  such  fnr^ 
tber  proceedings,  or  give  direction  therein 
aa  It  shall  see  fit  and  may  enforce  tbe  same." 

Bnt  this  court  Is  constnlned  to  dedlne 
taking  any  farther  steps,  as  It  Is  dearly  of 
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the  opinion  that  the  report  of  the  commis- 
sioners la  entitled  to  due  weight,  and  that 
It  la  zeaaonably  jnat  In  that  view,  It  ttUI 
not  remand  the  case  for  further  proceedings, 
partlcularlj  as  neither  party  asks  it 

It  18  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  district  ooort 
Is  amended  by  atilklng  from  the  Judgment 
the  Increased  amount  allowed  Iv  the  dla- 
tilct  court,  and  by  snbatltntlng  the  amount 
found  by  the  eommlsslonw  appointed  1^  tiie 
court,  to  wit,  as  to  the  Orosaman  helra,  al- 
lowing tlum  $26  an  acr^  aggr^tlng  fllO^ 
BO  for  4.42  aerea  In  Sec  86.  T.  8  8.,  R.  8  W., 
and  96  per  actfl^  agi^ngatlng  $76;  total, 

Aa  to  J.  B.  Watklns,  as  follows,  to  wit: 
For  8^  aoes  In  Sec.  7,  T.  10  8.,  B.  7  W., 
for  right  of  way,  $20  per  acre,  aggregating 
106;  for  depredation  of  value  of  21  acres 
locattd  west  of  proposed  right  of  way,  92.50 
pw  acre;  total,  I118.S0.  For  fnrttaw  dam* 
aga^  976. 

With  tills  amendment,  the  Judgment  is  af- 
firmed;  costs  of  awe»i  to  be  paid  by  appellee. 


(Ill  La.su) 

Xo.  14,941. 
ST  ATB  T.  O0SB7  et  at 
(Sopreau  Court  of  Louisiana.  Jan.  18,  1904.) 

CRIMINAL  LAW— APPBAL-FILINO  TRANSCRIPT 
— TRUI#-AB8ENCE  OP  GOUNSBL— MURDER- 
KVIDBNCB— PRIVILBOB  OF  WITNESS-CROSS- 
EXAMINATION. 

1.  AppellBDt  in  a  criminal  case  is  entitied  to 
three  judicial  days  beyond  the  return  day  with- 
in which  to  file  the  transcript  of  appeal.  If  the 
retam  day  itself  fails  on  the  day  the  Supreme 
Court  adjourns  tor  its  vacation,  the  filing  of 
the  transcript  daring  the  Tscation  Is  in  time. 

2.  Where  a  criminal  case  la  fixed  by  consent 
for  a  particular  day,  and  subsequent  thereto  the 
court  stated,  on  belna  told  by  defendant's  senior 
counsel  that  he  would  go  to  New  Orleans,  the 
ftecond  day  before  the  day  fixed  for  trial,  to 
argue  a  case  before  the  Sopreme  Court,  tbat  It 
would  not,  for  reasons  asBisned,  entertain  a 
motion  for  a  postponement,  it  was  authorized 
to  have  the  case  opened  on  tlie  day  fixed,  in 
the  absence  of  the  senior  oounsd;  the  jnnlor 
eonnset  being  present. 

In  tbe  absence  o£  Injory  alleged  and  prop- 
erly shown  to  have  resulted,  the  court's  action 
would  famish  no  ground  for  complaint. 

8.  Defendant  being  charged  with  mnrder,  his 
connsei  asked  a  state  witness  on  cross-exam- 
ination whether  the  party  who  had  been  killed 
tiad  not  been  indicted  for  mnrder,  and  bad  brok- 
en jail,  and  was  a  fagitire  from  justice  at  the 
time  he  was  lulled.  The  court,  on  objection 
that  the  qnestlons  were  irrelevant,  refused  to 
allow  them  to  be  answered  at  that  atage  of  the 

Jiroceedings,  as  the  defense  set  np  was  that  d«- 
endants  had  not  committed  the  homicide,  not 
that  they  had  killed  the  deceased  while  attempt- 
ing to  arrest  him.  The  court'a  ruling  was  cor- 
rect. 

4.  Bud  Jackson,  Ovide  Benolst,  Steve  Cosey, 
and  Richard  Blnnt  were  Indicted  jointly  for  mnr- 
der. Goscy  escaped,  and  Jackson  and  Benolst 
were  placed  on  trial.  Blunt  was  not.  The  state 
dosed  its  case,  and  the  defendauts  placed  Blnnt, 
aa  their  witness,  upon  the  witness  stand.  Be- 
fore testifying,  his  own  counael  requested  the 
eonrt  to  withdraw  him  from  the  stand,  and  al- 


low him  to  consult  with  him  before  doing  so 
The  request  was  granted,  and  defendants  ex- 
cepted. Under  tbe  circnmBtancea,  the  request 
and  the  granting  of  tbe  same  ware  teaaMiabIa, 
The  presumed  object  of  the  interview  waa  to  in- 
form the  client  of  his  legal  rights,  not  to  tam- 
per with  the  witness  as  to  his  testimony,  as  waa 
suggested.  On  Blunt's  retaking  the  stand,  de- 
fendants' counsel  asked  him  to  state  what  had 
irassed  tietween  himself  and  his  own  counseL 
The  latter  objected,  claiming  privilege.  The 
court  sustained  the  objecttcm,  and  defendants 
excepted.   The  court's  roling  was  correct. 

Defendanta'  counsel  then  asked  the  court 
to  permit  Blunt  to  be  withdrawn  from  the  stand, 
ana  allow  them  to  Interview  him  alone.  Tbe 
court  refused  to  do  so,  and  defendants  escq^t- 
ed.  The  court* s  ruling  was  correct 

Defendants'  counsel  propounded  several 
questions  to  Blant,  and  turned  him  over  to  the 
state  for  cross-examination.  The  state  widening 
the  cross-examination  beyond  matters  which  had 
been  testified  to  by  tbe  witness  In  direct  exam- 
ination, defendant  Benolst  excepted,  but  the 
court  permitted  the  cross-examination  to  be  con- 
tinued. The  court  erred.  The  cross-examina- 
tion was  too  much  broadened.  If  the  state  de- 
sires to  examine  a  witness  upon  matters  other 
than  those  drawn  out  upon  his  direct  lamina- 
tion, it  must  make  the  witness  its  own,  and 
call  him  as  such.  Defendants*  opportunities 
for  properly  defending  through  cross-examina- 
tion of  the  state's  wiUiesses  are  mnch  broader 
than  throagb  evidence  sought  to  be  adduced  by 
their  own  witnesses  in  rebuttal. 
(Syllabus  by  the  Court.) 

Appeal  from  Haeventh  Jodidal  IHstrlct 
Court,  Parish  of  Natcbltocbea;  Charles  V. 
Porter,  Judge. 

Steve  Gosey  and  others  were  conTleted  of 
murder,  and  appeal.  Beversed  aa  to  OrSda 
Benolst,  and  affirmed  aa  to  Bud  Jackson. 

Breazeale  &  Breozeale  and  Cunningham  ft 
Smith,  for  appellants.  Walter  Guion,  Atty. 
Oen.,  and  WilUam  A.  WUkinson,  Diat.  Atty. 
(Lewis  Gulon,  of  connsei),  for  tbe  Stated 

On  Motion  to  Dismlsa  the  AppeaL 

NIOHOLLS.  a  J.  The  state  moves  to  dis- 
miss this  appeal  on  the  ground  that  tbe  tran- 
script of  appeal  waa  filed  too  late.  Appel- 
lant appealing  from  a  Judgment  In  a  crim- 
inal case  la  ^titled  to  three  Judlcbil  daya  be- 
yond tbe  return  day  within  which  to  file  his 
transcript.  The  retnm  day  In  this  case  was 
the  last  day  upon  wblcb  tlila  court  was  in 
session  prior  to  its  adjournment  for  tbe  an- 
nual vacatloQ.  The  filing  by  the  appellant 
of  his  transcript  during  the  vacation  waa  In 
due  time.  The  facts  of  the  case  do  not  Jus- 
tify the  dismissal  of  the  appeal.  The  mo- 
tion Is  refused.  State  t.  Eatonp,  88  Idu  Ann. 
906.  3  South.  124. 

Statement  of  the  Case. 

Steve  Gosey,  Blcbard  Blunt,  Bud  Jack- 
son, and  Ovlde  Benolst  were  Indicted  by  tbe 
grand  Jury  of  the  parish  of  Natchitoches  for 
murder.  Bud  Jadcson  and  Ovide  Bencrfst  were 
tried,  and,  having  been  found  guilty  withont 
capital  punishment,  were  senten&ed  to  life 
Imprisonment  in  the  penitentiary.  From 
this  verdict  and  sentence  tbey  bave  anpeaK 
ed. 
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Wliea  this  case  was  called  for  trial  in  the 
.  district  conrt  on  the  12tb  of  June,  1903.  the 
Jtinipr  counsel  of  Benolst  filed  a  motion  for 
Its  postponement,  sworn  to  as  to  its  facts  by 
Ben<dst  himself,  which  was  oTerruIed  by  the 
court,  and  a  bill  of  exception  was  reserved  to 
the  action  of  the  court 

In  tills  motion  he  averred:  That  he  liad 
employed  the  firm  of  Breazeale  &  Breazeale, 
attorneys  at  law,  as  his  counsel.  That  Pha- 
nor  Breazeale,  the  seulor  memtier  of  the 
firm,  was  then  absent  unavoidably  in  the 
city  of  New  Orleans,  where  he  had  gone  on 
Tuesday,  the  11th  of  June,  to  be  present  in 
the  Supreme  Court  on  the  next  day  to  argue 
a  very  Important  case  before  that  court,  in- 
tending fully  to  i:etum  and  be  present  at  the 
trial  of  his  case;  but,  owing  to  the  fact  that 
Its  docket  was  congested,  the  Supreme  Court 
continued  the  case  from  day  to  day,  and 
finally  set  it  down  for  a^ument  for  the  12th 
of  June  (the  day  bis  own  case  In  Natchito- 
ches parish  was  called  for  trial).  That  in 
consequence  of  this  he  was  compelled  to  re- 
main in  New  Orleans,  and  was  therefore  un- 
able to  be  present  before  the  court  to  repre- 
sent him.  That  he  attached  to  his  motion  a 
telegram  from  htm  to  bis  brother,  the  Junior 
member  of  the  firm,  which  explained  the  fact 
That  Pbanor  Breazeale  had  bad  special 
charge  of  his  case  since  his  arrest^  and  he 
was  the  only  one  with  whom  he  had  discuss- 
ed It  That  be  had  represented  him  In  the 
preliminary  examination,  and  therefore  had 
full  knowledge  of  the  facts.  That  he  was  the 
only  one  In  position  to  defend  him.  That  he 
was  on  trial  for  his  life,  and  was  entitled  to 
be  represented  by  an  attorney,  and  that  be 
bad  done  all  In  his  power  to  obtain  one,  and 
did  employ  one,  but,  owing  to  the  circum- 
stances, be  was  unable  to  be  present  ss 
above  set  forth.  That  Mr.  D.  W.  Breazeale, 
the  Junior  member  of  the  firm  of  Breazeale  & 
Breazeale,  was  present  in  court,  but  did  not 
consider  himself  sufficiently  informed  of  the 
facta  Involved  In  the  case  to  represent  bbn, 
and  that  it  would  work  a  hardship  on  him, 
as  well  as  on  Mr.  D.  W.  Breazeale,  the  Junior 
member  of  the  firm,  to  force  him  Into  a  trial 
at  that  hour. 

That  Mr.  Pbanor  Breazeale,  as  would  be 
seen- by  the  telegram  attached,  would  be  pres- 
ent the  next  morning,  and  prepared  to  rep- 
resent him.  If  he  was  allowed  a  continuance 
nntll  then.  Mr.  Pbanor  Breazeale  would  not 
have  gone  to  New  Orleans  if  It  had  not  been 
for  the  fact  that  the  district  attorney  had  as- 
Biu^  him  (Mr.  Breazeale)  that  the  case 
would  be  postponed  until  Saturday  if  he  (Mr. 
Breazeale)  could  not  return  before  then. 
Tliat  it  was  Impossible  for  Mr.  Breazeale  to 
be  present  and,  under  the  promise  of  the 
district  attorney,  he  was  Justly  entitled  to 
a  postponement.  That,  under  the  conditions. 
It  would  be  unjust  and  unfair  to  force  bim 
Into  a  trial.  That  under  the  Constitution 
tind  laws  of  tlie  state  of  Louisiana  he  was 
Aitltled  to  be  represented  by  a  licensed  at- 


torney on  this  trial,  and  that,  if  he  was  then 
forced  into  a  trial,  he  would  be  deprived  of 
that  right,  which  iras  a  violation  of  the  Con- 
stitution. That  two  of  Ids  witnesses,  Mr. 
G.  W.  Kile  and  Mr,  J.  R.  Voiers,  were  both 
absent;  and  that  he  could  not  go  to  trial 
without  them.  That  the  said  Mr.  J.  R. 
Yolers  was  an  Important  witness  In  hla  be- 
half, and  that  he  bad  used  every  effort  and 
due  diligence  to  procure  their  attendance, 
but;  through  no  fault  of  his,  the  said  Yolers 
was  absent  That  Voiers  was  duly  sum- 
moned by  his  attorneys,  but  for  some  un- 
known reason,  he  was  never  sworn.  That, 
if  th^  said  Yolers  were  present,  he  would  ab- 
solutely and  positively  swear  that  he  saw  a 
hand  car  returning  from  Cypress  on  the 

 day  of  ,  1903,  about  o'clock 

on  said  morning  of  said  day,  and  that  there 
were  only  three  persons  on  said  car;  that  be 
saw  the  said  car  on  the  said  day  at  said  time, 
with  three  persons  only  on  It  at  said  time, 
coming  towards'the  depot  at  Natchitoches,  at 

a  point  on  the  said  railroad  about  yards 

from  the  dejrot  and  about  yards  from 

the  oilmlll;  that  he  saw  no  one  else  about  or 
around  said  point  where  he  saw  the  hand 
ear.  He  would  further  swear  that  the  said 
band  car  was  propelled  by  three  persons 

only,  and  was  going  at  a  speed  of   

miles  an  hour,  and  that  It  would  bave  been 
impossible  for  any  one  to  have  jumped  off 
without  his  seeing  tilm.  That,  if  the  said 
G.  W.  Kile  was  present  he  would  swear  that 
he  had  known  a^ant  for  a  good  many  years, 
and  had  always  known  him  to  be  a  good, 
honest  hardworking  colored  man,  who  had 
never  even  been  accused  of  any  crbue  since 
he  had  known  him. 

That,  under  all  the  facts  and  circumstan- 
ces above  set  forth,  he  was  not  ready  to  go 
to  trial,  and  that  he  was  Justly  entitled  to  a 
postponement  until  the  next  day,  until  hla  at- 
torney could  reach  the  court  That,  if  he 
was  then  forced  into  a  trial.  It  would  be  a 
hardship  on  him,  and  would  be  taking  an  un- 
due advantage  of  him,  and  depriving  him  of 
bis  sacred  rights  under  the  Constitution,  to 
wit  that  of  the  presence  of  an  attorney  to 
represent  him,  and  the  attendance  of  witness- 
es. That  he  was  entitled  to  a  postponement 
of  his  trial,  and  respectfully  prayed  the 
court  to  grant  him  one  until  the  next  day. 

The  District  Judge  assigned  as  the  reason 
for  his  ruling  that  "the  grand  Jury  had  been 
called  two  weeks  in  advance  of  the  petit 
Jury,  so  that  the  cases  of  parties  Indicted 
could  be  fixed  before  the  petit  jury  met  The 
Indictment  In  the  case  was  returned  on  Mon- 
day, June  Ist  At  that  time  Mr.  Phanor 
Breazeale  was  absent  In  New  Orleans,  and 
the  Junior  member  of  his  firm  asked  the  court 
to  postpone  the  arraignment  of  the  accused 
until  the  following  day,  when  Mr.  Breazeale 
would  be  present.  The  request  was  grant- 
ed, and  on  the  next  day,  Mr.  Breazeale  being 
present  the  accused  were  arraigned,  and  the 
case  was  fixed  by  consent  of  parties  for  Frl- 
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day,  June  12th.  After  the  day  was  fixed, 
Mr.  Breazeale  stated  that  he  would  go  to 
New  Orleans  on  Thursday,  Jane  11th,  to  ar- 
gue a  case  before  the  Supreme  Oonrt  which 
was  fixed  for  that  day,  and  that,  as  the  dock- 
et of  the  Supreme  Court  was  crowded,  hlB 
case  might  not  be  reached  until  Friday.  I 
then  stated  to  him  In  open  couft  that  as  there 
were  a  large  number  of  cases  fixed  for  Satur- 
day, 13th,  and  as  there  would  be  no  Jury  for 
the  following  week,  I  would  not  entertain 
an  application  for  a  continuance  of  the  pres- 
ent case  on  the  ground  of  his  absence,  and 
he  replied  that  he  thought  he  would  be  able 
to  return  from  New  Orleans  In  time.  When 
the  application  was  made  there  were  cases 
fixed  for  the  following  day,  and  a  great  num- 
ber for  Monday,  15tb,  most  of  them  misde- 
meanors, with  perhaps  one  hundred  witness- 
es who  had  been  summoned,  and  who  would 
be  present  I  was  extremely  anxious  to  sare 
the  parish  the  beavy  expense  of  having  these 
cases  continued.  As  I  knew  the  principal 
facts  in  the  case,  having  held  a  preliminary 
examination  of  one  of  the  accused,  I  hoped 
and  believed  that  the  case  could  be  finished 
by  twelve  o'clock  that  night,  which  would 
have  enabled  us  to  dispose  of  the  cases  fixed 
for  the  following  day.  As  a  matter  of  fact, 
the  case  consumed  the  better  part  of  four 
and  one-half  days,  but  above  and  beyond 
these  reasons  for  refusing  the  postponement 
was  the  conviction  that  the  accused  parties 
would  not  suffer  any  snbstantial  Injury. 
They  were  Jointly  Indicted  and  tried,  and 
made  a  common  defense.  At  the  time  the 
application  was  made  there  were  present 
three  competent  and  experienced  attorneys 
representing  them,  viz.,  Mr.  D.  W.  Brea- 
zeale, Mr.  0.  M.  OuttMogham,  and  N.  T, 
Smith. 

"As  to  the  agreement  between  Mr.  Phauor 
Breazeale  and  the  district  attorney,  set  out 
in  the  application,  the  district  attorney  In- 
formed me  in  open  court  that  he  had  made 
no  such  promise.  It  Is  a  rule  of  this  court 
that  agreements  between  counsel,  made  out 
of  the  presence  of  the  conrt,  and  not  reduced 
to  writing,  will  not,  In  the  event  of  misun- 
derstanding, be  enforced.  Tbe  absent  wit- 
nesses named  in  the  application  were,  to 
my  personal  knowledge,  but  a  short  dis- 
tance from  the  courthouse  at  tbe  time,  en- 
gaged on  a  public  road,  and  I  knew  their 
attendance  could  be  obtained.  In  fact,  they 
came  Into  the  courtroom  shortly  afterwards, 
or  about  the  time  the  application  was  pass- 
ed on,  and  remained  In  attendance  until  the 
close  of  the  trial.  Mr.  Klie  was  placed  on 
the  stand  by  one  of  the  defendants,  but  Mr. 
Volers  was  not" 

Upon  the  overruling  of  the  motion  the 
case  was  opened,  and  seven  Jurors  were  se- 
lected, and  sworn,  among  them  one  F.  T. 
La  tier. 

The  minutes  stated  that  at  that  point,  the 
ventre  and  the  talesmen  summoned  from  the 
byatimders  having  been  exhausted,  the  court 


ordered  the  sheriff  to  summon  80  talesmen 
from  the  country,  to  report  the  next  morn- 
ing at  11  o'clock,  and  then  adjourned. 

The  court  met  the  next  morning,  and  by 
consent  of  all  parties  F.  T.  Latier  was  ex- 
cused from  the  Jury. 

The  Jurors  ordered  to  be  present  were 
called,  and  all  answered.  Phanor  Brea- 
zeale, then  present  presented  a  motion,  sign- 
ed and  sworn  to  by  Benoist,  to  annul  all  for- 
mer proceedings  In  tbe  case  and  b^a 
anew,  which  was  overruled  by  the  court; 
and  a  bill  of  exception  was  reserved. 

In  this  motion,  after  reciting  the  facts  re- 
cited in  the  motion  for  a  postponement,  the 
mover  averred  that  he  was  entitled  to  the 
presence  of  his  leading  counsel  when  the 
case  was  called  for  trial  on  Friday,  and 
have  him  select  the  Jury  to  try  him;  that 
notwithstanding  his  earnest  protest,  the 
drawing  of  the  Jury  to  try  him  commenced ' 
by  order  of  the  court  and  seven  Jurors  were 
selected,  all  without  the  benefit  advice,  ex- 
amination, and  approval  of  hia  leading  coun- 
sel, and  he  was  forced  to  trial;  that  In  addi- 
tion to  this,  the  district  attorney  had  prom- 
ised his  said  counsel  to  postpone  his  case  un- 
til Saturday  In  the  event  the  said  Phanor 
Breazeale  could  not  try  his  case  in  the  Su- 
preme Court  in  time  to  be  present  on  the 
Friday  morning  when  tbe  case  was  fixed  for 
trial;  that  his  leading  counsel  telegraphed 
from  the  city  of  New  Orleans  on  Thursday 
to  the  district  attorney  and  the  district  Judge 
that  he  was  compelled  to  remain  In  New 
Orleans  to  try  the  case  in  the  Supreme 
Court,  and  could  not  be  In  Natchitoches  be- 
fore Saturday  morning;  that  notwithstand- 
ing all  these  facts  the  court  upon  motion 
of  his  leading  counsel  that  morning  to  dis- 
charge the  Jury,  and  to  recommence  the 
case.  In  order  to  give  petitioner  the  benefit 
of  the  services  of  hIa  leading  counsel,  re- 
fused such  petition,  and  ruled  the  petitioner 
to  continue  tbe  trial,  all  of  which  was  un- 
just, contrary  to  law,  and  worked  petitioner 
irreparable  Injury.  He  prayed  that  the  trial 
be  discontinued  and  recommenced.  In  order 
that  his  leading  counsel  might  participate 
In  the  selection  of  a  Jury,  and  for  the  pur- 
pose of  challenging  the  validity  of  the  In- 
dictment, and  of  the  validity  of  drawing; 
summoning,  and  impaneling  the  jury. 

This  motion  was  overruled,  the  judge  stat- 
ing that  he  overruled  the  same  for  the  rea- 
sons given  by  him  for  the  refusal  of  the  mo- 
tion for  postponement;  that  It  was  Impossi- 
ble to  discharge  the  seven  Jurors  already  se- 
lected, and  begin  over  again,  because  the 
panel  bad  been  exhausted,  and  the  Jurors 
discharged  for  good. 

On  the  trial,  when  Henry  Bryan,  a  wit- 
ness for  the  state,  who  had  testified  that  he 
was  the  stepfather  of  the  deceased.  Nelson, 
was  under  cross-examination,  he  was  ask- 
ed whether  he  knew  whether  the  deceased 
was  a  fugitive  from  Justice  when  he  was 
killed;  whether  be  waji  indicted  for  a  ctbne, 
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and  wbetber  be  bad  recently  broken  Jail; 
%hetber  or  not  he  was  accused  of  having 
murdered  a  man  In  Sabine  parish,  and  was 
ninnlDS  from  the  officers. 

These  questions  were  objected  to  by  the 
district  attorney  on  the  ground  that  they 
were  Irrelevant,  and  these  objections  were 
sustained  by  the  court  as  being  Irrelevant 
to  any  of  the  Issues  propounded  In  the  case 
at  the  stage  they  were  raised.  Tbe  court 
said  counsel  did  not  Inform  it  of  any  spe- 
cial reasons  which  would  take  it  out  of  the 
general  rules  applicable  to  such  cases. 
There  was  no  attempt  made  to  reduce  the 
killing  from  murder  to  manslaughter  by 
showing  that  the  accused  were  attempting 
to  arrest  the  deceased,  whom  tbey  honest- 
ly believed  to  be  a  felon  fleeing  from  jus- 
tice. The  defense  was  that  the  accused  did 
not  kill  the  deceased.  In  fact,  counsel  ad- 
mitted in  the  argument  that  tbe  killing  was 
•^a  dastardly  murder,"  for  which  the  perpe- 
trators deserved  the  extreme  penalty  of  the 
law. 

On  the  trial  of  the  case,  Richard  Blunt 
being  called  as  a  witness  for  the  defendants 
then  on  trial,  Blunt's  counsel  (Mr.  Henry) 
objected,  and  asked  permission  of  the  court 
to  take  the  witness  oft  the  stand,  to  talk  pri- 
vately with  him.  Tbe  court  granted  the  per- 
mission, and  counsel  of  defendants  except- 
ed. In  the  bill  of  exception  he  states  that 
tbe  witness  was  jointly  Indicted  with  the 
two  defendants  then  on  trial,  but  he  was  not 
on  trial,  for  the  reason,  which  counsel  as- 
sumed, but  did  not  then  know,  that  the  dis- 
trict attorney  might.  If  the  exigencies  of  the 
case  required  It,  use  him  as  a  witness. 
Counsel  subsequently  became  aware  of  the 
fact  that  the  district  attorney  had  used  him 
as  a  witness  before  the  grand  jury  In  order 
to  secure  the  indictment  of  the  other  par- 
ties. 

Tbe  court  stated  that  Blunt's  counsel  wish- 
ed to  talk  privately  with  him,  to  determine 
wbetber  or  not  to  permit  him  to  testify. 
The  court  thought  the  request  reasonable. 

It  Is  recited  In  the  third  bill  of  exception 
that  the  counsel  of  Blunt  having  been  per- 
mitted, over  tbe  exception  of  defendant's 
counsel,  to  confer  privately  with  blm,  he, 
after  such  conference,  withdrew  in  open 
court  his  objection  to  his  testifying.  Where- 
upon Benolat's  coimsel  asked  witness  if  he 
had  any  connection  with  the  case  then  on 
trial;  that,  on  witness  replying,  "Partly 
so,"  counsel  told  blm,  "Tell  all  you  know 
about  tbe  case.  Tell  the  truth." 

Witness  then  began  a  narrative  as  to  the 
case,  and  had  proceeded  for  some  time,  when 
Benolat's  counsel  requested  permission  of 
tbe  court  to  Interview  the  witness  private- 
ly. Blunt's  counsel  objected,  and  the  court 
auBtalned  the  objection,  stating  that  he  could 
Interview  him  in  the  presence  of  his  coun- 
sel. Blunt  and  his  counsel  and  Benoist's 
eonnsel  then  withdrew  to  an  anteroom,  and, 
after  a  consultation,  returned  Into  court 


Blunt  took  the  stand  again,  when  his  coun- 
sel renewed  his  objection  to  his  testifying. 
The  court  overruled  the  objection,  with  tbe 
statement  that,  after  full  consultation  and 
deliberation,  Blunt's  counsel  bad  declared  bis 
willingness  for  the  witness  to  testify  to  all 
be  knew  about  the  case,  and  it  would  not 
countenance  any  further  delay,  or  permit 
parties  to  blow  hot  and  cold  In  this  manner. 
That,  thereupon  Mr.  Breazeale  requested  per- 
mission, or  renewed  his  request  to  be  per- 
mitted, to  Interview  tbe  witness  alone. 
Blunt's  counsel  objected  again,  as  be  liad  1)0- 
fore,  and  the  court  sustained  the  objection. 
Thereupon  Mr.  Breazeale  consigned  the  wit- 
ness to  the  state  for  cross-examination.  Tbe 
bill  of  exception  recites  that,  tq>  to  the  time 
that  the  wltneoa  Blunt  was  Interrupted  In 
his  testimony,  he  bad  brought  tbe  matter 
down  to  Thursday  evening;  the  killing  hav- 
ing occurred,  as  alleged  in  tbe  Indictment 
some  time  after  midnight  the  following  Sat- 
urday morning,  and  In  his  testimony  he  had 
not  mentioned  the  name  of  either  prisoner, 
except  Bud  Jackson. 

At  this  point  tbe  district  attorney  asked 
the  witness  tbe  following  question:  "Bich- 
ard,  you  stated  that  you  had  some  connec- 
tion with  this  case?"  to  which  he  answered, 
"Yes,  sir."  The  next  question  propounded 
was,  "Who  was  connected  with  you  in  the 
case?"  Thereupon  counsel  for  Benolst  ob- 
jected on  tbe  ground  that  the  witness  bad 
not  been  examined  as  to  Ovide  Benoist's  con- 
nection with  it;  that  his  name  was  not  men- 
tioned in  the  testimony,  and  that  he  was  in- 
terrogated about  matters  happening  86  hours 
preceding  the  homicide,  and  of  a  conversa- 
tion with  Bud  Jackson  toncbing  the  receipt 
of  a  telegram  about  his  (Bud  Jackson's) 
nephew  having  been  Iillled  a  day  or  two  be- 
fore; and  that  tbe  district  attorney  could  not 
interrogate  the  witness  or  cross-examine  him 
on  any  matter  or  subject  not  brought  out  by 
him  in  examination  In  chief.  Tbe  court  over- 
ruled the  objection,  holding  that  the  wit- 
ness tutd  been  placed  on  the  stand  by  coun- 
sel for  Benolst,  aod  as  Blunt's  counsel  had 
stated  that  he  was  there  to  tell  all  he  knew 
about  tbe  case,  and  as  Benoist's  counsel  ask- 
ed him  to  tell  all  he  knew  about  the  case, 
and  he  had  proceeded  to  do  so  when  he  was 
Interrupted  and  consigned  to  the  state  for 
cross-examination,  the  rule  Invoked  by  coun- 
sel for  Benolst  was  not  applicable. 

In  the  addeDdnm  to  this  bill  Oie  court 
said: 

"In  order  that  tbe  ruling  complained  of 
in  this  bill  may  be  fully  nnderstood.  a  state- 
ment of  the  facts  of  tbe  testimony  disclosed 
by  the  witness  is  deemed  necessary. 

"The  homicide  occurred  at  Gypreas,  a  sta- 
tion on  the  T.  &  P.  By.  about  11  miles  Crom 
Natchitoches,  about  three  o'clock  in  the  morn- 
ing of  April  4,  leOB.  It  seems  that  the  de- 
ceased and  his  companion.  Frog  Saddler  by 
name,  bad  been  working  on  tbe  railroad  at 
Eedsor,  and  bad  come  Into  Natcbttochn  the 
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taj  heSon,  wber*  fbej  bad  remained  ftU  day, 
ntnmlng  to  Gypreu  tbat  evening  on  the 
train.  As  stated  above,  one  of  tbe  men  (Nel- 
son) was  killed  b7  shotgon  wound  in  tbp  back, 
and  bis  companion.  Saddler,  was  at  the  time 
seriously  wounded.  On  the  day  of  the  ahoot- 
ing,  three  of  the  parties  under  Indictment, 
Tls.,  Richard  Blnnt,  Bud  Jackson,  and  Ovldo 
Benols^  were  arrested  at  ttils  place  ander 
a  dia^  of  murder.  Oosey  eanped,  and  has 
not  been  captured.  The  dlstrtct  attorn^  did 
not  put  Blunt  on  trial,  for  reascms  stated 
to  another  bllL  When  Blunt  was  placed  on 
the  stand  by  connsd  for  defendants,  the  state 
had  dosed  Its  case,  which  was  substantially 
as  follows:  Mr.  Fletcher,  division  section 
foreman  of  the  T.  *  P.  Railroad  at  this 
place,  testified  that  about  12  o'clock  on  the 
night  of .  tbe  homicide  the  four  accused, 
Benolst;  Jackson,  Blunt,  and  Gosey,  came 
to  his  house,  woke  him  up,  and  asked  him  to 
loan  them  a  hand  car,  aaylng  they  wanted 
to  go  to  Gypresa  to  arrest  two  negroes  -whom 
they  supposed  had  killed  a  qegro,  Joe  Qulnn, 
at  Zwolle,  iM.,  a  station  of  the  P.  G.  Road. 
BBveral  days  prevtously.  Qulnn  was  a  Natchi- 
toches negro,  and  a  cousin  of  Jackson  and 
Oosey.  Pletcher  refused  their  request,  and 
told  them  to  go  to  Brown,  tbe  foreman  of 
this  section,  and  atk  him  for  a  car.  They 
left  blm,  and  the  next  morning,  about  6 
o*dock,  Benolst,  one  of  tbe  accused,  came 
to  bis  house  and  asked  him  not  to  tell  any 
one  about  their  visit  to  blm  the  nlgbt  be- 
fore, or  their  efforts  to  borrow  a  hand  car. 
Fletcher  then  asked  Benolst  how  they  came 
out;  and  the  latter  replied  tbat  there  were 
two  dead  negroes  down  there;  tbat,  when 
they  went  on  them,  one  of  tbem  said  his  name 
was  Holmes,  and  about  tbat  time  he  died. 
Vlned,  the  night  watchman  at  tbe  depot, 
swore  that  about  12  o'clock  on  the  night  In 
question  four  men  passed  him  on  a  hand  car, 
going  in  tbe  direction  of  Cypress;  tbat  the 
locomotive  upon  which  be  was  at  the  time 
was  partly  on  the  switch,  but  not  dear  of 
the  main  line,  and  that  the  parties  asked 
him  to  move  the  engine  so  tbat  they  could 
pass;  that  he  recognized  Blunt,  Jackson,  and 
Gosey,  but  tbat  the  fourth  man  bad  bis  back 
turned  and  that  he  could  not  see  wbo  be  was. 
Frog  Saddler  swore  that  he  and  his  deceased 
companion  slept  in  a  box  car  at  Cypress  on 
tbe  night  of  the  killing  untU  about  three 
o'clock,  when  a  freight  train  came  In.  and 
they  left  the  car  where  they  were  slewing 
and  started  down  the  track.  When  they  reach- 
ed a  point  near  the  eastern  end  of  the  de- 
pot, two  men  halted  tbem,  and  almost  Im- 
mediately fired  upon  them,  and  tbat  he  and 
his  companion  fell,  and  their  assailants  flred 
on  them  again.  He  positively  Identified 
Ovide  Benolst  and  Bud  Jackson  as  the  men 
wbo  did  Uie  ahootlng.  This  was.  In  a  con- 
densed form,  substantially  the  state's  case 
when  tbe  district  attorney  dosed.  Counsel  for 
Benolst  bad  asked  the  last-named  witness 
(Frog  Baddler)  If  be  did  not,  whUe  lying 


woonded  In  tiie  waiting  mm  mt  Qie  depot, 
tell  Ur.  Rachel,  ttie  night  opontor,  that  he 
did  not  know  who  did  the  shooting,  but  that 
it  was  done  by  two  men,  one  of  whom  won 
a  blue  Jumper,  and  the  otba  a  white  bat 
The  witness  denied  making  this  statement, 
but  Racbd  subsequoitly  swore  tbat  he  did 
make  it  Counsel  for  defend  an  ta  then  open- 
ed tiw  case  by  placing  Blnnt  (wbo  was  In- 
fficted  wUb  Bwiolst  and  Jackson,  but  wbo 
was  not  on  trial,  as  before  stated,  and  whose 
case  had  been  abtce  dismissed  by  tbe  district 
attorney  on  Ibe  rtand,  and  ari^ed  him  what 
kind  of  a  bat  he  owned.  Tbe  wltoess,  hold- 
ing out  a  ll£bt  colored  or  white  hat  nld. 
This  Is  my  hat*  He  was  asked  bow  long 
be  had  owned  It  and  stated  that  be  bought 
it  last  February.  He  was  asked  If  he  was 
wearing  tbat  bat  on  the  night  John  Ntiscm 
was  killed,  and  he  replied  ttut  be  was.  Then 
followed  12ie  questloniC  answers,  and  other 
proceedings  recited  In  tiie  first  part  «f  this 
bill,  and  the  consignment  of  the  witness  to 
tbe  district  attorney  tot  eross-ezamlnatlDn, 
with  tbe  last  question  propounded  to  him  t>y 
the  counsel  for  the  accused  uucconpleted  by 
blm,  and  not  vrltbdrawn  by  the  counsti  tor 
th6  accused,  "who  asked  it  In  answer  to, 
questions  propounded  by  the  district  attor- 
ney, and  objected  to  by  counsel  for  defend- 
ants, as  heretofore  detailed,  the  witness  then 
continued  his  narrative  by  telling  how  the 
otiier  accused  parties  had  Insisted  upon  hi* 
going  with  them  to  Cypress  tbe  night  of  tbe 
killing  to  assist  in  propelling  tbe  hand  car; 
how  they  first  told  him  that  their  porpose 
was  simply  to  arrest  the  two  men  wbo  were 
suspected  of  having  killed  Joe  Qulnn;  how, 
after  they  bad  dirnnk  freely  of  some  whisky 
which  they  carried  along,  they  declared  tbat 
they  would  kill  the  men;  how  tbey  stopped 
the  hand  car  a  idiort  distance  above  Cypres^ 
and  walked  down  to  the  place  while  he  re- 
mained at  tbe  car;  how  he  heard  sbote  aft- 
erwards in  tbe  direction  of  the  depot;  how 
tbe  three  accused,  Jackson,  Benolst  and 
Gosey,  shortly  thereafter  came  running  back, 
when  tbey  all  returned  to  Natohltoches  on 
tiie  band  car,  Qie  accused  telling  him  on  the 
way  back  that  they  had  killed  tbe  two  men. 
In  view  of  the  fact  that  this  witness  bad  tes- 
tlfled  on  direct  examination  tbat  on  tbe  night 
in  question  he  wore  a  white  bat;  tbat  coun- 
sel for  the  accused  bad  clearly  manifested 
his  Intention  to  show  by  tbe  night  opmtor 
that  tbe  prosecuting  witness  Saddler  had 
stated  shortly  after  the  shooting  tbat  one 
of  tbe  assailante  of  himself  and  the  de- 
ceased man  wore  a  white  hat  which  state- 
ment the  operator  subseqnently  swore  was 
made  to  him—it  Is  submitted  that  all  of 
Blnnt's  testimony  vras  Decesaary  to  eiplahi 
his  evidence  to  chief  relative  to  the  bat  and 
to  repel  tbe  presumption  that  he,  and  not  tbe 
accused,  did  tbe  shooting,  and  tbat  all  of 
the  testimony  was  clearly  connected  wttb 
tbat  brought  out  or  inquired  about  In  hie 
direct  examlnatlou.    Thomoson  on  Trfala. 
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ToL  1,  p.  886;  Ency.  Pleading  *  Fraction 
tol.  8k  p.  7;  and  Xjonlstana  antborltlw  th«te 
cited." 

Tbe  fourth  Ull  of  exception  recites  that 
Richard  Blunt  waa  called  to  Uie  stand  bj 
counsel  for  defendants,  as  shown  bj  bill  of 
reception  Ko.  —•  — .  and.  on  tiie  witness  re- 
tnmiss  Into  court  with  his  counsel,  counsel 
Cor  witness  wftbdrew  his  objectlont  where* 
iipoD  wltneM  was  asked.  "What  did  your 
counsel  tell  yon  when  he  took  fon  the 
stand  tar  fonr  or  five  minutes'  consultation, 
and  came  back  and  told  you  to  go  and  tes- 
tify r  The  district  attorney  objected  on 
the  ground  that  the  purpose  of  the  testimony 
was  to  Impeach  counsel's  owb  witness;  and 
counsel  for  the  witness,  Mr.  Henry,  objected 
on  the  ground  Qiat  whate^  he  may  have 
said  to  bis  counsel  In  a  consultation  Is  priv- 
tleged,  under  the  OonstltntkHt  and  laws  of 
this  state.  The  court  mstalned  tb»  elujec- 
tion  of  witness  counsel  for  the  foUowlng 
reasons:  The  witness  waa  a  boy  18  or  10 
years  of  age^  under  Indictment  tor  the  same 
crime  for  which  the  accntied  were  being 
tiled.  Befbre  his  oounsd  would  consent  for 
him  to  testify,  he  asked  permlaalon  from 
the  court  to  talk  privately  wllh  his  client 
It  was  this  consultation  between  attorney 
and  client  which  was  inquired  about,  and 
which  tbe  court  refused  to  compel  the  wit- 
ness Blunt  to  disdose. 

The  fifth  bill  recites  that,  on  the  trial, 
counsel  for  Benolst  requested  permission  fn»n 
tbe  court  to  take  tbe  witness  Blchsrd  Blunt  off 
the  stand  to  hare  a  prlyate  consultation  with 
him  for  10  minutes;  counsel  stating  to  the 
court  that  ha  had  nerer  talked  to  him  b^re. 
Counsel  for  witness  Richard  Blunt  object- 
ed. This  objection  was  sustained  by  the 
court;  the  court  stating  to  the  counsd  ftir 
defendant  Oride  Benolst  that  be  might  con- 
suit  tbe  witness  In  the  presence  of  Mr.  Hen- 
ry, coU3i8fel  for  witness  Riidard  Blunt  ■ 

Tbe  witness  Richard  Blunt  waa  under  in- 
dictment for  murder  with  the  defendants. 
He  is  a  cf^oredi  boy,  and  the  evident  purpose 
of  counsel  for  Benolst  and  Ja<&son  was  to 
sbow  that  be  (Blunt)  was  tbe  guilty  party. 
Under  tbese  circumstance,  the  court  deemed 
it  improper  to  permit  the  counsel  for  Benolst 
and  Jackson  to  privately  Interrogate  tbe  wit- 
ness out  of  the  presence  of  his  counsel. 

Tbe  sixth  bill  of  exception  recites  that  the 
witness  Richard  Blunt,  being  on  the  stand, 
was  asked:  "When  you  got  to  Cypress,  you 
were  satisfled  that  Gosey  had  told  the  truth? 
(Objected  to  by  the  district  attorney.  Objec- 
tion sustained  by  the  court  The  wltnefB 
had  teatiiled  to  a  statement  made  to  him  by 
Steve  Gosey,  one  qC  tlie  parties  charged  with 
this  crime^  but  not  In  custody  or  not  on  trial, 
which  was  objected  to  by  the  district  attoi^ 
ney.  and  which  objection  was  pustelned  by 
the  court.) 

"Q.  What  were  your  feelings  In  reference 
to  tUS' outrage,  and  your  acquiescence  in  it, 
when  you  saw  this  murdered  man  bad  been 


BO  heinously  murdwed.  (Objected  to  by  the 
counsel  for  tiie  atate.  Objeetlan  austalned 
the  court) 

"Q.  Why  did  you  not  go  immediately  to 
the  law  <^cers— Judge  Porter,  he  was  In 
town—and  tell  him  everything  about  It? 
(Objected  to  by  the  district  attorney  on  the 
ground  that  the  purpose  ot  thia  testimony  is 
to  discredit  his  own  witness.  Objection  sus- 
tained by  the  court  ^il  reserved.) 

"Q.  Why  did  yon  wait  to  teU  it  until  aft- 
er yon  were  Indicted,  and  then  not  tried  with 
your  codefendanta?  (Objected  to  1^  the  dis- 
trict attorney  for  the  some  reastm  given 
above.  Objectkm  BUBtalned  by  the  conri^ 
and  bIH  reserved^ 

"Q.  Hav^  you  been  promised  any  induce- 
ment of  a  moneyed  OHisideratlon,  or  Immu- 
nity from  punishment.  If  you  were  to  tes- 
tify for  tbe  state  In  this  case  against  theae 
two  defendants?  (Objected  to  by  tbe  counsel 
for  tbe  state  on  the  ground  that  he  la  trying 
to  discredit  his  own  witness.  Objection  sus- 
tained by  the  court  and  bill  reeerved.) 

"Q.  Were  you  notified  tliat  yon  were  going 
to  be  used  at  a  witness  1^  the  state  In  the 
trial  of  this  case?  (Objected  to  by  the  district 
attorney  for  reasons  already  given.  Objec- 
tion sustained  by  the  court  BUI  reserved.)" 

TtOa  witness  had  been  placed  on  tbe  stand 
by  counsel  for  Benolst  and  Jackson.  The  ob- 
vious purpose  of  the  question  waa  to  Impeadii 
or  discredit  his  own  witness.  Tbe  court  held 
that  he  could  not  do  sa 

On  the  Merita. 

'  Defendante*  counsel,  Pbanor  Breaaeale, 
though  absent  when  the  case  was  taken  up 
on  Friday,  tbe  day  It  waa  fixed  for  trial,  was 
In  court  when  the  cose  was  called  the  next 
day.  At  that  time  the  tanpanetfng  of  the  Jury 
had  not  yet  been  completed,  only  aeven  Ju- 
rors having  at  that  time  been  sworn.  It  is 
-said  in  defendante'  brief  tliat  If  Mr.  Fhanor 
foeaseale  had  been  presmt  the  day  before, 
two  ai  these  Junan  would  not  have  been  ac- 
«epted,  as  they  were  unfriendly  to  himself,  and 
Uable  to  carry  thdr  personal  unflrlendllneas 
to  him  into  the-Jn^  room.  Whether  they 
would  have  done  so  or  not  in  fact  is  a  mat- 
ter which,  of  course,  can  fiever  l)e  known.  In 
some  JurlsdlctlonB  unfrimdllness  to  the  ooun- 
ael  engaged  in  tbe  ease  has  been  held  not  to 
be  good  ground  for  a  Challenge  for  cause. 
The  most  that  can  be  said  is  tliat;  had  Mr. 
Pbanor  Breaseale  been  present  be  oould  or 
<would  have  challenged  them  peremptorily.' 

The  motion  made  the  second  day  to  com- 
mence the  proceedings  de  novo  was  asked 
as  a  matter  of  ri^t  not  for  any  spedally  as- 
jdgned  reasons.  WhetiKV  the  two  jurors 
complained  of  were  In  the  regular  venire,  or 
not  ve  do  not  know. 

If  they  were,  they  could  have  been  easily 
kept  off  the  jury  by  a  suggestion  made  In 
advance  to  the  jtmtor  pattner. 

The  avmnents  as  to'  Injury  are  set  out  "Wt, 
aa  tiiey  should  have  been,  id  bills  ef  ex*^ 
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tlon  «r  In  a  moUon  for  a  new  trial,  but  only 
In  counsel's  brle^ 

The  senior  member  of  tbe  firm  of  Brea- 
leale  ft  Breaxeale  had  charge  of  the  case 
throughout  the  trial  upon  the  merits.  We 
would  not  feel  warranted  In  reroting  the 
Judgment  on  the  ground  that  tiie  trial  was 
not  postponed  mitU  he  could  he  present  at 
fts  commencement;  nor  because  tbe  proceed- 
ings prior  to  his  being  present  were  not  set 
adde  when  he  appeared  the  next  momlng. 
The  court  did  not  err  In  ref  mlng  to  allow  tbe 
counsel  to  question  tbe  stepfather  of  the  de< 
ceased  as  tbcy  sought  to  do.  It  Is  said  de* 
tendant  bad  a  rlgh^  in  law,  to  probe  the 
witness'  knowledge  of  the  i>erson  whom  be 
Identified.  That  was  not  the  announced  pnp>. 
pose  of  Ibe  questionB,  and,  besides,  they  were 
not  such  88  would  hare  a  legal  tendency  to 
add  to  the  force  of  the  testimony  whicta  he 
had  given  as  to  the  Identity  of  the  deceased. 
Any  one  bearing  the  questions  would  have  at- 
tributed tb^  being  propounded  to  a  very 
dUCerent  object. 

Defendants  complain  of  the  permlsidott 
granted  by  the  court  to  Hr.  He'nry,  the  coun- 
sel of  Richard  Blunt,  to  withdraw  him  from 
the  witness  stand  temporarily,  and  to  allow 
him  a  conference  with  him  before  he  gave 
his  tesUmouy.  The  alleged  connection  of 
Blunt  with  tbe  crime  charged  In  the  Indict- 
ment, and  the  relation  which  Mr.  Henry  held 
towards  the  witness,  made  his  request  for  a 
conference  a  reasonable  one^  under  the  cbv 
cumstances.  We  must  presume  the  object 
of  that  conference  to  have  been  the  protec- 
tion of  bis  cUent  by  giving  him  necessary  in- 
fiHinatlon  as  to  his  rights,  and  not  the  "tam- 
pering" wlUi  the  testimony  which  tbe  wit- 
ness was  about  to  give,  as  Is  su^ested. 

Tbe  court  ruled  correctly  In  refuging  to 
allow  defendants'  counsel  to  qnestlon  Blunt 
as  to  what  had  taken  place  between  himself 
and  his  cotmsei.  It  ruled  correctly  In  refus- 
ing defendants'  counsel  leave  to  withdraw 
Blunt  from  the  stand  after  be  had  retaken 
1^  in  order  to  exercise,  as  he  asserts,  his  con- 
stitutional right  to  consult  the  witness  in  an 
interview  with  taim,  free  from  the  presence 
w  infinence  of  any  person.  The  relations 
which  the  counsel  for  Blunt  held  towards 
him  SB  a  witness  were  very  different  from 
tbose  which  Benolsf  s  counsti  held  towards 
him.  We  see  no  error  in  the  court  refusing 
to  allow  the  counsel  of  Benoist  to  propound 
to  Blnnt,  who  was  then  on  the  stand  as  his 
witness,  the  questions  which  are  refmed  to 
In  the  sixth  Mil  of  exception  reserved  by  de- 
fendants' counsel. 

We  think  the  complaint  made  by  appellant 
In  his  third  bill  of  exception  Is  well  founded, 
and  tbe  cross-namlnatlon  of  the  witness 
Btunt  by  the  state  was  allowed  to  an  unau- 
thorized extent  The  cross-examination,  ac- 
cording to  the  Judge's  own  statement  of  the 
facta,  covered  matters  far  beyond  those  as 
fo  which  he  had  testified  In  his  examlnatl<m 
In  tbJiBt,  anA  tbe  testimony  wlilcb  be  gav* 


under  those  drcumstanees  was  of  the  most 
damaging  character.  The  witness,  as  Be- 
nolstrs  counsel  sotm  found  out;  ought  to  have 
been  placed  by  tbe  state  on  the  stand,  and  la 
its  interest;  not  by  themselves. 

In  State  v.  Spencer,  46  La.  Ann.  9, 12  SonflL 
185,  and  several  times  since,  we  have  said 
that  under  ordinary  drcumstauces,  in  com- 
mon fairness  to  tiis  accused,  It  would  be 
duty  of  tbe  state  to  place  upon  tbe  stand 
at  oncc^  as  Its  own  witnesses,  all  ttiase 
who  wa«  present  at  or  l^;ally  cognisant  4it 
tbe  facta  upon  which  the  [wosecution  was 
based  (citing  People  v.  Eenyon  [Mich.}  B2  N. 
W.  1068K  but  that  the  rule,  In  tbe  nattire  of 
things,  was  subject  to  modification  and  ex- 
ceptions. 

The  state  should  make  out  Its  case  throngta 
tbe  direct  examination  of  Its  own  witnesses, 
not  through  tbe  cross-examination  of  defend- 
ant's witnesses.  Defendant's  opportunities 
tor  defense  tbrottgta  cross-examination  of  the 
state's  witnesses  are  broadtf  than  ttuonsh 
evidence  to  be  adduced  by  themselves  In  re- 
fa  ottaL 

'The  better  optailon,**  says  Bapalje  on 
witnesses,  **BeemB  to  be  that.  If  It  be  de-' 
sired  to  examine  a  witness  upon  matters 
other  than  those  drawn  out  upon  bis  direct 
examination,  the  party  must  make  the  wl^- 
ness  bis  own,  and  call  him  as  sncb." 

The  stete  should  apea  tbe  door  as  ^ridely 
as  possible  to  the  accused.  We  see  no  Tea- 
son  why  the  witness  Blunt  should  not  bave 
been  ptaoed  upon  the  stand  as  iU  own  wt& 
nesB,  and  we  think  api)ellant  was  placed  at  a 
disadvantage  on  tbe  trial. 

For  the  reasons  assigned,  it  Is  ordered.  aA> 
Judged,  and  decreed  that  the  verdict  of  tbe 
Jury,  and  the  Judgment  of  the  court  baaed 
thereon,  herrin  appealed  from,  be  annulled, 
avoided,  and  reversed  In  so  far  as  Orlde 
Benoist  Is  concerned,  and  the  cause,  so  fkr 
as  he  is  concerned,  is  remanded  fo  and  re> 
Instated  In  tiie  district  court  for  fartber  pnh 
ceedlngs  according  to  law.  Tbe  Judgment 
of  tbe  district  court  so  far  as  Biid  Jackaooi 
Is  eoncemedt  is  hereby  affirmed. 


(tU  La.  CIS) 


No.  14.22T. 


a  A.  TRUFANT  COMMISSION  GO.  T.  TA- 
ZOO  ft  IL  y.  B.  00.* 

(Supreme  Court     Loolslaoa.  Nov.  S,  1908.) 

WARaROmUBUAN— STORAQB  OF  WHSaT-CON- 
TRACT-CONSTRUCTIOM-tNBOLBOT  or  WABS- 
HOOSBHAN— DAHAGB8. 

1.  In  October,  1891,  tiie  plaintiff  obtained 
froiQ  the  defendant  the  right  of  tranafaring 
through  tbe  elevator  of  the  railroad  company 
26,000  bushels  of  grain,  tbe  defendant  agredns 
to  reserve  space  for  it  fw  tiie  puiposs^  and  to 
take  care  of  and  handle  that  quantity  of  graia 
In  the  elevator,  nnder  the  rules  and  legolations 
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adopted  by  It;  bot  tbia  right  was  granted  under 
the  correlative  obllgatioD  assumed  by  the  plain- 
tiff that  it  should  keep  the  quantity  of  grain 
contracted  to  be  received  "constantly  on  tha 
move."  It  was  understood  and  agreed  that  the 
elevator  was  not  to  be  employed  as  an  ordinary 
storage  place  or  warehouse,  but  was  to  be  used 
as  inddeutal  to  the  business  of  the  defendant 
as  a  common  carrier  in  aid  of  the  export  to  Eu- 
rope by  shipping  of  the  grain  brought  by  its 
road.  Defendant  receired  and  placed  in  Ita  ele- 
Tator  a  quantity  of  grain  belon^g  to  the  plain- 
tifC  In  transitu  to  Ilurope.  The  grain  was  grad- 
ed No.  4  wheat  by  the  New  Orleans  inspectors, 
but  No.  3  by  those  at  St  Louis.  No.  i  wheat 
was  not  in  demand  at  that  time,  and  idalntiff, 
after  a  consultation  with  the  New  Orleans  in- 
spectors, to  which  defendant  company  was  no 
party,  determined  to  send  to  the  west  and  pur- 
chase No.  2  wheat,  which,  being  mixed  with  the 
No.  4,  would  bring  that  wheat  np  to  No.  3. 

Plaintiff  met  with  obstacles  in  the  way  of 
purchasing  No.  2  wheat,  hot  finally  booght  and 
bad  brought  to  New  Orleans  a  quantity  of  wheat 
of  that  grade.  When  it  reached  New  Orleans 
it  waa  found  that  the  grain  in  the  elerator  was 
so  weevil-eaten  and  buRgy  as  to  cause  it  to  fall 
below  No.  4  wheat,  and  to  cause  it  to  be  desig- 
nated as  "no  CTade  wheat,"  which  conid  not  be 
brought  up  to  No.  8  grade  bv  mixing  it  with  the 
No.  2  which  planitiff  had  brought  down.  The 
mixing  was  aoandoned,  and  the  wheat  in  the 
elevator  and  that  brought  down  for  mixing 
wen  shiiKwd  to  Ennme  and  sold  at  a  loss. 

Flalntuf  reodved  the  wheat  In  the  elevator 
tinder  protest,  contending  that  defendant  had 
failed  ui  its  obligations,  and  was  liable  to  it  in 
damages  for  ita  condition.  Dnriug  this  period 
plaindff  made  no  attempt  to  ship  the  wheat 
whicb  waa  in  the  elevator.  Plaintiff  sued  the 
defendant  for  damages  it  received  by  reason  of 
the  condition  of  the  wheat  in  the  levator. 

HeU:  That  the  plaintiff  was  Itself  to  blame 
for  the  ritnation.  It  failed  to  have  the  wheat 
promptly  shipped,  as  was  its  duty,  and  while 
seeking  to  mmimiBe  its  own  loss  it  forced  upon 
the  defendant  Che  obligations  of  holding  the 
wheat  until  late  in  the  season,  during  which  in- 
terval it  deteriorated  and  fell  below  grade  in 
spite  of  proper  care  being  taken  of  It  The 
weevUy  condition  was  not  traceable  to  ita  be- 
ing In  the  elevator,  but  was  due  to  causes  ante- 
dating  its  bdng  placed  therein,  and  weevils 
would  doobtless  have  developed  in  it  had  it 
been  promptly  placed  on  ship  and  forwarded. 
The  loss  on  luaintiff's  sales  was  not  due  to  any 
fianlt  of  the  def«idant  The  diaracter  of  the 
wheat  was  not  changed  while  In  the  cars  by  rea- 
son of  being  side-tracked  in  New  Orleans.  The 
New  Orleans  grading  i«  more  severe  than  that  at 
St.  Louis. 

2.  While  It  would  hare  been  the  duty  of  the 

Elalatiff,  had  defendant  been  liable  to  it,  to 
ave  minimixed  the  damages  in  the  premises,  it 
could  not  throw  upon  defendant  any  increase 
of  loss  resulting  from  an  injudicious  attempt 
to  bring  about  that  result  on  its  part  The  de- 
fendant had  nothing  to  do  witii  tiiat  matter. 
The  New  Orleans  inspectors  were  not  author- 
ized to  act  for  the  defendant  by  way  of  advice 
or  otherwise. 

(Srllabua  by  the  Coort) 

Appeal  from  CItII  District  Coart,  Parish 
of  Orleans;  EYed  D.  King,  Judge. 

Action  by  the  S.  A.  Trufant  Commission 
Company  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Gompany.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

Demdgre,  Blalr  ft  Denfigre,  for  appellant 
OnstBTA  Lemie  and  Hunter  O.  Leake  (J.  M. 
Pidoon,  of  coiiiiBd)^  for  aivelleeb 


Statement  of  the  Case. 

NICHOLIiS,  a  J.  The  plalntlfl  prayed  fot 
Judgment  against  the  defendant  ftw  fft,135» 
with  legal  Interest  thereon  from  the  lat  of 
DecembOT,  18U2,  until  paid.  In  Its  petition 
tbe  plalntur  alleged:  That  It  was  engaged 
in  the  commlsalott  bnsiness  and  grain  busi- 
ness, handlhig  large  quantities  of  grain  In 
the  West,  whkih  it  shipped  to  and  through 
New  Orleans  for  sale.  That  It  was  particu- 
larly well  known  to  be  engaged  In  such  busi- 
ness by  the  LonUrrSlle,  New  Orleans  ft  Texas 
Railway  Company,  all  of  whose  property  and 
obllgatlotts  had  been  transferred  to  and  as- 
sumed by  the  defaadan^  which  mu  Its  suc- 
cessor. 

That  In  flw  regular  course  of  its  buslnesa 
Anting  the  fall  of  1691.  In  antlc^tlon  of  tbe 
business  of  the  conibig  season.  It  applied  for 
and  obtained  frmn  the  LouiSTiUe,  New  Or- 
leans ft  Texas  Railway  Company,  through 
its  genraal  traffic  manager,  B,  W.  How,  tiie 
ris^t  of  transfoTlng  through  the  elevator  of 
said  railway  company  In  the  dty  of  Nev 
Orleana  2{KO0O  bnahels  of  grain,  said  com- 
pany agreeing  that  it  would  always  and  at  all 
times  have  that  capacity  at  tlie  disposal  of 
petitioner,  and  always  and  at  all  times  take 
care  <tf  and  handle  that  quantity  of  grain  for 
it,  undw  tbe  rules  and  regulations  adopted 
by  it  and  pnbUabed. 

That  upon  said  agreement  petitioner  made 
contracts  for  the  aale  of  grain  during  said 
season  of  ISBl  and  1882,  and  pnrcbased 
large  quantities  of  grain  in  the  West  fOr 
shipment  to  and  throi^  the  said  elevator 
in  New  OMeans,  tbe  walem  and  aUpments  bar- 
ing beoi  made  on  the  faith  of  and  in  rtilance 
upon  fba  said  agreemmt  That  up  to  tbe 
15th  day  of  April,  1882,  it  snstalned  no  loss. 
That  anbseqnent  to  said  date  it  suffered  loss 
and  damage  by  reason  of  tbe  failure  of  the 
Louisville,  New  Orleans  ft  Texas  Railway 
Company  to  carry  out  Its  agreement  to  keep 
at  the  disposal  of  petitioner  room  for  f 25,000 
bushels  of  grain  In  Its  elevator,  and  the  foil- 
ure  of  said  company  to  transfer  from  cars 
to  the  elevator,  take  care  of,  and  handle  in 
said  elevator  tiie  grain  shipped  by  petitioner 
to  said  elevator,  within  said  gnaran^.  to  the 
extent  of  26,000  bushels.  That  by  reason  of 
said  company's  overcrowding  its  levator, 
and  giving  to  others  the  room  allotted  to  It 
and  not  promptly  receiving  Into  ite  elevatw 
under  mid  agreement,  it  allowed  a  large  num- 
ber of  petitioner's  cars  of  wheat  to  remain 
on  tbe  side  track  and  In  Its  yaM  fOr  a  long 
time,  and  at  the  date  when,  owing  to  tbe 
weather  condtttona  tiien  prevailing,  it  was 
to  the  knowledge  of  said  company  danger- 
ous and  n^lgenee  of  the  highest  charactOT 
to  allow  the  wheat  to  remain  in  the  cars  <ni 
the  side  tracks  and  to  the  yards,  said  wheat 
beii^  thereby  to  its  knowledge  likely-  to  de- 
terioration and  to  loss  in  value. 

Petitioner  annexed  to  Ite  petition  an  Bkc- 
hlblt  A,  which  it  declared  showed  by  num- 
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bera  the  cars  of  wheat  which  defendant 
permitted  to  remain  on  Its  tracks  and  In  Its 
yards,  together  with  a  statement  of  the  quan- 
tity of  wheat  contained  therein. 

It  averred  that  said  wheat  was  known  as 
No.  3  wheat,  which  It  had  sold  at  the  rate  of 
82^  cents  per  bushel,  and  was  well  worth 
said  sum  In  the  city  of  New  Orleans,  but 
that,  owing  to  the  negligence  and  delay  of 
the  defendant  company  In  unloading  these 
cars  into  its  elevator,  the  wheat,  by  reason 
Df  its  exposure  and  the  length  of  time  it  was 
allowed  to  remain  npon  the  tracks  and  hi 
the  yards,  suffered,  and  was  graded  by  the 
Inspectors  as  No.  4  wheat 

That  during  said  season  and  at  the  time 
aforesaid  the  demand  was  for  No.  8  wheat, 
there  being  no  demand  for  No.  4  wheat  or 
other  grades  of  wheat,  and  all  of  the  wheat 
passing  into  and  througli  said  elevator  was 
of  No.  S  grade.  That  subsequently,  on  the 
15tfa  of  April,  1893,  defendant  company,  well 
knowing  this  fact  tliat  there  was  no  demand 
for  No.  4  wheat,  and  that  ail  the  wheat  it 
had  In  its  elevator,  or  which  was  likely  to 
be  handled  therein,  was  of  No.  8  grade,  as  a 
matter  of  protection  to  Itself  notified  peti- 
tioner In  writing  that  It  would  not  handle 
in  Its  elevator  any  No.  4  wheat,  and  peti- 
tioner relied  upon  this  notice,  and  also  upon 
the  custom  and  usage  of  said  elevator  to  no* 
tlfy  petitioner  and  its  other  patrons  when- 
ever any  of  their  wheat  misgraded.  That 
under  said  notice  and  the  custom  aforesaid 
It  became  the  duty  of  defendant  company 
to  notify  It  that  certain  cars  o^  wheat  belong- 
ing to  It  were  claimed  to  have  misgraded,  in 
which  case,  as  was  well  known  to  defendant, 
it  had  the  right  to  appeal  from  the  decision 
of  the  inspectors  and  call  for  a  reinspection, 
and  had  the  right  of  demanding  that  its  said 
wheat  be  placed  in  special  and  separate  bins, 
but  defendant  company,  In  violation  of  its 
aforesaid  notice  and  Its  well-estabiished 
mode  of  dealing,  upon  which  petitioner  re- 
lied, and  without  giving  It  a  chance  of 
appealing  from  the  decision  of  the  Inspec- 
tors, and  without  petitioner's  knowledge,  un- 
loaded and  delivered  Into  the  elevator  all  of 
petitioner's  wheat  which  had  been  graded 
by  the  Inspectors  as  No.  4  wheat. 

That,  having  received  notice  of  the  mla- 
grading  of  its  cars  of  wheat,  it  Immediately 
exercised  Its  right  -of  appeal  from  the  deci- 
sion of  the  grain  inspectors,  which  appeal 
was  rendered  of  no  avail  by  the  unloading 
of  the  cars  aforesaid. 

That  its  said  appeal  was  made  before  it 
had  any  notice  or  Imowledge  of  any  kind 
that  Its  said  cars  of  wheat  liad  been  unload- 
ed in  the  elevator,  and  as  soon  as  petitioner 
was  so  Informed  It  protested  against  the  ac- 
tion of  the  defendant  company.  Petitioner 
averred  that  its  wheat  was  of  excellent  qual- 
ity, and  a  reinspectlon  of  the  highest  Im- 
portance. 

PlaintlCC  annexed  to  its  petition  an  Exhibit 
B,  which  It  declared  contained  a  list  of  the 


cars  of  wheat  which  it  alleged  had  been  mis- 
graded and  graded  No.  4  Instead  of  No.  8, 
and  which  It  averred  had  been  unloaded 
Into  the  elevator  by  defendant  company  con- 
trary to  its  notice  and  agreement 

It  alleged  further  that  there  being  no  de- 
mand that  season  for  No.  4  wheat  It  became 
necessary  for  its  own  benefit  as  well  as  that 
of  the  defendant  company,  in  order  to  de- 
crease any  loss  which  might  be  entailed  by 
the  negligent  acta  of  the  defendant  to  do  all 
in  its  power  to  dispose  of  the  wheat  to  the 
best  advantage,  and  that  the  only  way  in 
which  It  could  be  disposed  of  to  advantage 
at  the  time  was  by  bringing  down  from 
the  West  sufficient  wheat  grading  No.  2  to  en- 
able the  aforesaid  No.  4  wheat  when  mixed 
with  No.  2,  to  grade  No.  3.  That  therefore, 
acting  in  the  best  interest  of  all  concerned, 
and  to  decrease  the  damages,  after  consnita- 
tlon  with  the  grain  Inspectors  at  New  Or- 
leans, it  purchased  in  the  West  and  shipped 
to  New  Orleans  some  12,000  bushels  of  No. 
2  wheat,  which  wheat  (with  the  exception  of 
two  curs,  containing  about  1.600  bushels) 
reached  the  city  Of  New  Orleans.  Said  two 
cor  loads  disappeared,  and  could  never  be 
traced  np  by  the  railway  company,  which 
paid  for  tbe  same. 

It  alleged  that  when  said  wheat  No.  2 
reached  New  Orleans  it  was  found  that  the 
wheat  in  the  elevator  which  defeMant  offer- 
ed to  deliver  to  petitioner  for  the  wheat  of 
petitioner  which  it  had  received  Into  Its  ele- 
vator was  not  No.  4  wheat,  but  buggy  and 
weevlly  "no  grade"  wheat.  That  had  the  de- 
fendant company  delivered  the  wheat  which 
it  had  received  into  its  elevator,  and  In  tbe 
condition  In  which  it  received  It,  or  even  otli- 
er  wheat  which  graded  No.  4,  it  would  have 
been  able,  by  mixing  said  No.  2  wheat  with 
the  No.  4  wheat  to  turn  the  whole  out  as 
No,  3  wheat,  and  to  sell  the  same  as  such, 
thereby  sustaining  a  loss  which  would  have 
been  much  smaller  than  the  actual  loss. 
That  by  reason  of  the  circumstances  peti- 
tioner was  compelled,  to  avoid  any  further 
loss  and  decrease  the  damage  as  far  as  pos- 
sible, to  receive  under  protest  the  buggy  and 
weevlly  "no  grade"  wheat  oCCered  by  the  de- 
fendant and  dispose  of  the  same  and  of  the 
No.  2  wheat  In  the  manner  which  it  thought 
beat  calculated  to  decrease  the  damage,  and 
this  it  could  only  do  by  shipping  the  same 
as  It  did  to  Europe,  realizing  therefrom  only 
the  sum  of  $15,245.  It  averred  further  that 
the  buggy  and  weevlly  wheat  delivered  by 
defendant  was  not  that  belonging  to  peti- 
tioner'which  had  been  placed  In  the  elevatw, 
and.  If  any  portion  thereof  was  petitioner's 
wheat  Its  buggy  and  weevlly  condition  was 
due  to  defendant's  negligence  and  fault  It 
further  averred  that  defendant  compelled  it 
to  pay  storage  on  the  wheat  which  was  the 
subject  of  tbe  suit  and  it  had  no  right  to 
make  such  charge,  first,  because  the  deten- 
tion of  tlie  wheat  In  said  elevator  was  due 
to  Its  negligence  and  fault  In  keeping  it  upon 
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the  aide  tracks  ontU  it  loit  Its  grade;  lecond, 
because  the  company  did  not  cbarge  any  one 
else,  and  had  established  a  role  or  custom 
making  no  each  charge,  npon  wbldb  they  ro- 
lled; and  defendant  as  a  matter  of  fact  char- 
ged no  one  else,  but  made  a  charge  against  It 
becanse  of  the  advancing  of  Its  claim  for 
compensation  for  their  negligence  and  wrong- 
doing; that  It  paid  tbe  same  under  protest; 
and  In  order  to  obtain  possession  of  the 
wheat,  the  amount  so  paid  being  $653. 

Defendant,  after  pleading  tbe  general  to- 
■ne,  admitted  that  during  the  nuintb  of  Ot> 
tober.  1891,  the  plaintiff  obtained  from  the 
LoulSTllle,  New  Orleans  ft  T«Qcas  Railway 
Company,  through  Its  traffic  manager,  the 
right  of  transferring  througb  its  elevator  at 
Sonthport  2S,000  buibebi  of  vheat  undw  the 
rules  and  regulations  adiv)ted  by  said  com- 
pany  and  published.  It  averred  that  at  the 
time  said  right  was  acquired  It  -waa  under- 
stood  that  It  was  for  the  purpose  of  trans- 
ferring grain  for  eicport  shipment*  and  that 
said  elevator  would  not  be  used  as  a  ware- 
house  for  the  storage  of  wheat  and  grain 
for  an  Indefinite  period  of  time,  or  for  tbe 
mere  convenience  of  shippers.  It  denied 
tiiat  It  allowed  cars  of  wheat  belonging  to 
plaintiff  to  remain  on  its  tracks  or  In  its 
yard  any  unusual  length  of  time,  or  that  tbe 
detnloratlon  in  said  wheat  If  any  (which 
was  denied),  to(dc  place  as  a  consequence  of 
its  being  left  In  the  yards  or  on  tbe  side 
tracks  of  the  respondent  company,  and  avez^ 
red  if  said  wheat  deteriorated  it  was  due  to 
Its  Inherent  vices  and  other  causes  for  which 
respondent  conld  not  be  held  liable.  Defendr 
ant  averred  that  its  elevator  was  of  limited 
capacity,  and  it  was  essential  that  tlie  wheat 
and  other  grains  passing  through  it  should 
be  transferred  quickly,  and  not  permitted  to 
remain  fai  ttie  same;  that  on  April  IS.  188% 
flndliv  that  there  was  little  demand  for  No. 
4  wheat,  through  its  traffic  department  it 
issued  the  following  notice  to  all  Its  patrons, 
and  partlculariy  to  plaintiff: 

**I  beg  to  notify  yon  that  we  will  not 
handle  any  Na  4  wheat  you  have  on  tracks 
nntn  such  time  as  we  can  do  so  without  loss 
to  elevator."  That  plaintiff  mad^  no  pro- 
test or  objection  to  said  notice,  but,  on  the 
contrary,  acquiesced  therein  and  consented 
thereto. 

It  averred:  That  It  unloaded  No.  4  wheat 
into  its  elevator  whenever  it  could  do  so  with- 
out loss.  That  plaintiff  made  no  request  not 
to  do  BO,  except  In  one  Instance,  and  made 
no  formal  protest  against  Its  being  done  at 
any  time.  That  the  25  cars  of  wheat  refers 
red  to  In  plalDtlfTs  petition  and  graded  No. 
4  wheat  were  unloaded  Into  elevator  as  fol- 
lows: 0  ears  on  May  13th,  2  cars  on  May 
14th.  and  16  cars  on  May  15tb;  and  plain- 
tiff had  full  knowledge  of  the  unloading  of 
each  of  said  cars  on  tbe  day  It  was  unload- 
ed, or  the  next  morning  at  the  latest,  and 
plaintiff  had  notice  thnt  No.  4  would  be  un- 
loaded under  the  rules  of  the  elevator  Into 


the  elevator  whenever  it  could  be  done  with- 
out loss  to  the  elevator,  and  made  no  formal 
protest  or  objection  thereto,  and  made  no  re- 
quest not  to  unload  the  same,  except  In  the 
matter  of  three  cars  wblcb  were  received 
at  Southport  on  May  80,  1902,  graded  No.  4, 
which  plaintiff  requested  should  be  held  until 
the  grain  conunlttee  examined  same,  which 
was  done^  That  tbe  grain  committee  sus- 
tained the  inspection  as  No.  4,  and  the  wheat 
was  unloaded  on  June  4tb  Into  the  elevator. 
That  at  the  special  request  of  tbe  plaintiff 
it  was  put  into  a  strata  bin,  and  kept  sep- 
arate and  by  itself  during  the  time  it  was  in 
tbe  levator,  and  tt  was  on  the  letb  of  July 
loaded  on  board  the  steamdilp  Qlendolg  in 
sacks.  Defendant  avored:  That  while  ttie 
wheat  was  In  the  elevator  It  took  all  the  care 
of  It  that  a  prudent  warehouseman  could  hare 
done,  and.  If  tt  became  weevllreaten  or  bu9> 
gy,  it  was  due  to  no  n^lect  of  re^Kmdent 
bat  rather  to  tb^  negligence  and  delay  of 
plaintiff  in  not  removing  same.  That  the  2& 
cars  of  whesC  referred  to  in  plalntlfTs  peti- 
tion were  loaded  On  bulk)  on  the  steamship 
Olendolg  on  the  16th  of  July,  1802,  less  2,807 
bushels,  sblroed  on  the  Thomas  Melville,  and 
1,897  busbels,  shipped  at  the  same  time  on 
that  ship  in  sacka.  That  it  had  nothing  to 
do  with  the  loading  of  said  wheat  or  the 
sh^ment  or  sale  of  the  samc^  and  could  not 
be  held  liable  in  damages  for  any  damages 
growing  out  of  the  shipment  and  sale  of  the 
same.  It  denied  that  of  all  its  patrons  it  col- 
lected storage  alone  from  the  plaintiff,  and 
as  a  matter  of  fact  it  charged  storage  and 
made  demand  upon  every  one  who  used  tbe 
elevator  according  to  the  published  tariff 
rules.  It  specially  denied  that  it  was  guUty 
of  any  fault  or  negligence,  or  that  it  was 
liable  for  any  loss  of  the  plaintiff.  It  plead- 
ed the  prescription  of  one  year  In  bar  of 
plainticrs  action. 

The  district  court  rend^ed  Judgment  In 
fovor  of  the  defendant  against  the  plalntlfl^ 
rejecting  Ite  demand,  and  plaintiff  appealed. 

Opinion, 

Counsd  of  the  plaintiff,  In  the  presente- 
tlon  of  their  client's  case,  bring  promlnott- 
ly  forward  the  obligation  assumed  by  the  de- 
fendant of  retaining  at  all  times  space  suffi- 
cient In  its  elevator  to  accommodate  25,000 
bushels  of  Its  wheat  but  withdraw  practical- 
ly from  consideration  the  correlative  duty 
and  obligation  which  It  bad  Itself  assumed, 
which  was  tbe  basis  and  condition  of  the 
privilege  granted  it~that  It  should  keep  that 
quantity  of  grain  "constantly  on  the  move." 
It  was  a  matter  well  understood— In  fact;  a 
matter  of  agreement— that  defendant's  ele- 
vator should  not  be  utilized  for  storage  pur- 
poses to  suit  the  wishes  or  interrata  of  tbe 
plaintiff,  but  it  should  only  be  Incidentally  em: 
ployed  In  aid  of  or  as  adjunct  to  defendant's 
obligations  as  a  common  carrier,  in  receiv- 
ing In  bulk  from  Ito  cars  and  delivering  In 
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bulk  to  ships  at  the  wharf  through  ita  eleva- 
tor shipments  of  grain  from  the  West  In 
transfer  for  export  from  New  Orleans  to 
Europe.  The  contract  between  the  parties, 
so  far  aa  the  elevator  was  concerned,  was 
not  one  for  storage,  though  as  a  matter  of 
fact  storage  did  resnlt  from  subsequentlr  ex- 
isting conditions.  In  a  letter  of  traffic  agent 
of  September  24,  1891,  to  the  plalntlfF.  be 
wrote:  "X  believe  you  are  fnlty  familiar  with 
the  terms  upon  which  we  bave  been  making 
engagements  of  this  kind  during  this  season. 
We  set  aside  a  certain  quantity  of  room  with 
tlie  understanding  that  the  parties  with 
whom  we  make  contracts  shall  keep  that 
quantity  of  grain  constantly  on  the  move  and 
reserving  the  privilege  of  canc^ng  the  con- 
tract after  giving  reasonable  notice  whenever 
the  room  has  been  kept  nimeceisarUy-  long 
In  our  hands.** 

On  the  2Sth  of  September  the  plaintiff  an- 
swered: "Our  friends  have  large  contracts 
and  will  dovetail  In  so  as  to  relieve  the  Ele- 
vator at  all  possible  opportunity.  In  other 
words  with  the  large  business  they  are  do- 
ing and  the  large  amount  of  freight  room 
they  bave  nnder  contract  they  are  In  posi- 
tion' to  put  a  vessel  to  the  Elevator  at  almost 
any  moment  and  thereby  relieve  the  Elevator 
which  would  be  a  great  advantage  to  yon 
as  the  shippers  that  yon  have  already  made 
contracts  with  will  probably  have  to  hold 
special  lots  of  grain  to  meet  special  freight 
arrangements."  On  October  81st  defendant's 
agent  wrote  plaintur:  **I  was  In  hopes  that 
yon  foliy  understood  the  terms  of  oar  ar- 
zangement  with  respect  to  hnalneas  passing 
tbrongb  the  Sonthport  Elevator.  We  have 
set  aside  for  your  particular  use  room  for 
25,000  bushels  and  If  your  arrangements  are 
such  that  yon  can  take  care  ctf  It  so  far  as 
the  ocean  room  Is  concerned,  you  are  at  per- 
fect liberty  to  nae  this  amount  of  room  once 
or  tirlce  each  week.  You  understand  that 
this  la  not  intended  to  convey  the  idea  that 
we  have  extended  tito  amount  of  room  set 
aside  for  yon,  but  yon  can  ffll  and  empty 
that  space  as  often  as  yon  can  make  the  neo 
essary  arrangemente  to  do  wo.*' 

The  Importance  of  bearing  In  mind  this  ob- 
ligation of  the  plaintiff  to  provide  for  the 
prompt  shipment  of  its  cars  of  grain  In  as- 
COTtalnlng  the  weight  to  he  given  to  ita  com- 
plahit  is  maiUfest  The  record  discloses  no 
attempt  on  Ita  part  to  furnish  shipping  t<a 
the  transportation  of  the  grain,  and  no  de- 
mand fOr  the  delivery  of  the  same  from  the 
elevator  for  that  purpose  prior  to  the  16th 
of  July,  1892,  a  period  of  60  days  from  the 
receipt  of  the  same  by  the  defendant  Into  the 
elevator.  Not  only  was  ttiere  no  attempt 
made  during  ttils  time  to  ship  the  grain,  but 
there  were  no  special  Instructions  given  to 
defendant  as  to  any  particular  disposition  to 
be  made  of  the  wheat  In  the  elevator,  nor 
any  offer  to  withdraw  It  from  "Qie  same  to 
some  other  place. 

naltttlff  says  tiiat  wbm  It  made  a  demand 


mx  the  defendant  on  de  1601  of  July  for  de- 
livery for  shipment  by  the  Glendoig  the 
wheat  tendered  It  was  not  Ite  wheat,  uor 
No.  4  wheat,  but  '"no  grade"  wheat,  weevily 
and  buggy,  which  It  at  first  declined  to  re- 
ceive, but  finally  accepted  under  protest,  and 
sent  the  same  forward  In  buTk  by  the  Glen- 
doig for  sale  in  Europe,  where  it  was  in 
fact  sold.  It  contends  that  defendant  was 
not  Justified  In  ofTeiing  It  the  wheat  which 
It  did,  nor  wheat  of  the  character  offered; 
that  It  was  entitied  to  have  had  tendered  ita 
own  wheat,  and  of  the  same  character  irtilch 
It  had  turned  over  to  defendant 

The  plaintiff  was  at  fault  Itself  In  not 
providing  prompUy,  as  It  bad  agreed  to  do, 
for  the  shipping  of  the  grain.  Ita  leaving  it 
nncalled  for  for  so  long  a  time  was  unwar- 
ranted, and  It  was  Itself  to  bhime  for  the 
consequence  of  the  course  pursued.  It  was 
Ita  duty  to  have  fulfilled  ita  own  obligation 
and  made  due  demand  upon  defendant'  tat 
the  fulfillment  of  theirs,  and  forced  an  Issue 
within  a  reasonable  time  upon  the  defend- 
ant 

Had  it  done  so^  we  have  no  right  to  sap- 
pose  that  defmdant  would  have  tendered  to 
It  wheat  already  weevlly  and  buggy  at  that 
time.  We  have  no  right  to  siqipose  fnnn 
anything  shown  by  the  record  that  the  extet- 
ence  and  presence  of  weevils  In  the  wheat  at 
a  later  period  were  due  to  anything  done  or 
omitted  to  bave  been  done  by  the  d^endant 
In  the  IntwvaL  The  testimony  In  the  record 
shows  that  the  weevils  were  due  to  causes 
which  antedated  the  rectipt  of  the  wheat  In 
the  elevator,  and  that  they  wonld  have  de- 
veloped to  the  wheat  even  if  it  had  been  d^ 
llvored  before  to  the  plalntUT;  that,  bad  It 
been  received  tn  due  time  on  shipboard.  It 
would  have  been  affected  before  !t  reaebed 
Europe  for  sale. 

The  plaintiff  having  given  no  special  tn- 
Btmetions  to  the  defendant  as  to  the  wheat 
or  attempted  to  withdraw  It;  defendant  (un- 
til it  was  called  for)  seems  to  bave  takm  all 
proper  care  of  It  U  it  fiiUed  to  do  tills.  It 
was  not  shown  on  the  trial  irtiereln  It  did  so. 
Platotifl  says  that  as  aocm  as  It  ascertatoed 
tiiat  the  wheat  bad  been  tmloaded  Into  the 
elevator  afto-  having  been  graded  u  Na  4 
wheat  by  the  New  Orieans  Inspecton  It  con- 
sulted with  the  latter,  and  at  their  sugges- 
tion It  sent  on  to  Missouri  to  purchase  No.  3 
wheat,  so  as  to  raise  the  grade  of  the  wheat 
In  the  elevator  to  Na  8  from  Ka  4  by  mixing 
them  together,  but  that  when  the  No.  2 
wheat  reached  New  Orleans  It  found  that  the 
wheat  In  the  elevator  had  become  weevlly, 
and  It  was  Impracticable  to  do  this,  and  It 
had  to  ship  tiie  wheat  in  the  elevator  In  bulk 
to  Europe  for  sale^  and  the  No.  8  wheat 
separately;  tiiat  the  action  takut  by  tt  In 
this  matter  was  to  attempt  to  the 
loss  upon  the  wbeat  In  the  elevator. 

The  idalntlff  had  the  right  to  consolt  wStti 
the  grain  Inspecttvs  at  New  Orieans  If  It 
thought  ^vper,  o  to  the  course  It  shonU 
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pomie  In  reference  to  Ha  Bblpment  of  wheat; 
tnit  the  grain  fuspectors  were  not  In  any 
mBDner  the  agents  of  the  defendant  and 
nothing  they  roggested  In  the  premlaes,  or 
iq>on  which  plaintiff  may  hare  acted,  bad 
any  bearing  npon  defendantfa  rights  or  oN 
ligations. 

The  defendant,  as  a  common  cairler,  bad 
nothing  whatever  to  do  with  the  system  of 
grain  Inspection  or  the  grading  of  grain. 
That  system  was  pnrely  a  volnntary  con- 
ventional one,  organized  In  the  interest  of 
grain  dealers,  and  to  aid  and  regulate  their 
business  relations  between  themselves. 

Plaintiff  ni^es  that  Its  sending  for  the  No. 
S  wheat  and  holding  the  wheat  In  the  el- 
erator  back  as  long  as  It  did  was  In  the  in- 
terest of  the  defendant,  and  to  minimize  loss. 
That  may  have  been  the  motive  of  its  ac- 
tion, bat  it  was  a  matter  as  to  which  defend- 
ant was  not  consulted,  and  by  which  It  was 
not  boand,  and  as  to  which  It  was  not  at  all 
concerned  under  the  facts  of  the  caa^  for  It 
was  responsible  for  no  loss  whatever,  wheth- 
er  great  or  small.  Had  It  been  In  ftict  re- 
sponsible for  the  loss,  It  would  have  been 
commendable  in  the  plaintiff  to  have  sought 
to  reduce  It;  but  while  a  reduction  of  l<»s 
Qttder  sncfa  etrcnmstancea  would  have  inured 
to  its  benefit  plaintiff  could  not  cliarge  dfr 
fendant  with  any  increase  in  the  loss  result- 
ing from  an  Impmdent  or  injudidons  at> 
tempt  to  bring  about  a  different  result 

Plaintiff  contend!  Oat  defendant  was  at 
fftult  as  a  common  carrier  in  dela]iiv  dellT- 
ery  as  long  as  tt  4Ud  of  the  grain  to  tiie  elfr 
Tatof  after  reechtng  New  Orieans,  and  hold- 
Ing  It  in  close  cars  on  its  OAe  tracks  nntn 
mch  delivery  was  made  in  very  hot  damp 
weatbor.  It  asserts  that  by  reason  of  aald 
actt  its  wheat  snfferod  and  was  graded  No. 
4  by  tbe  inspectors  in  New  Orleans.  There 
may  hiTe  been  some  delay  in  unloading  tbe 
wheat  into  the  elevator,  bat  0ie  evidence 
does  not  soBtain  the  claim  that  by  reason  of 
Uiat  fiict  and  the  iride-tracklng  of  the  can 
the  dumeter  of  the  wheat  was  altered  fnnn 
that  which  tt  had  when  it  left  Missouri.  It 
Is  true  that  it  waa  graded  lower  In  Louisiana 
than  tt  bad  been  by  the  Hlssonri  inepectors, 
bnt  tbe  testimony  disdoses  that  the  grading 
Is  more  severe  and  rigid  here  than  In  Mis- 
souri. The  correctness  of  the  grading  by  tbe 
Louisiana  inspectors  Is  supported  not  only 
by  certificates,  bnt  by  the  evidence  of  the 
Injectors  tbemselTes,  and  the  defendant  is 
not  bound  by  the  certificates  of  tbe  Missouri 
Inspectors.  The  delay  In  delivering  the 
wbeat  to  the  elevator  of  itself  carried  with 
tt  no  reeulting  Injnries  to  plaintiff,  tov,  had 
tt  been  delivered  eariler,  the  situation  would 
hare  been  in  no  vrlse  alteared  from  that 
which  It  would  otbHTwtse  have  been.  Plain* 
tlfl  was  not  prepared  to  ship  the  wbeat  In 
that  Inteml,  and  It  Is  not  pretended  that 


any  sale  was  lost  Plaintiff  charges  that 
the  wheat  was  injured  in  the  passage  to  New 
Orleans  by  tbe  leaking  of  the  cars,  but  no 
such  cause  ot  complaint  was  assigned  in  its 
petition,  and  whatever  testimony  there  is  In 
reference  to  leaky  cars  did  not  apply  to  the 
cars  in  which  this  particular  wbeat  was 
carried.  And,  besides,  all  testimony  on  the 
subject  was  objected  to  by  defendant  as  not 
being  covered  by  the  pleadings,  and  was 
admitted  subject  to  the  objectitm  urged, 
which  was  well  founded. 

Plahitlff  complains  that  defendant  should 
not  have  placed  the  wheat  In  the  elevator  with- 
out giving  it  prior  notice  of  ite  Intention  to 
do  so,  but  we  find  nothing  In  the  contract 
between  the  parties  which  made  any  restric- 
tion upon  defendant  as  to  tbe  character  of 
the  grain  which  it  was  called  on  to  receive 
for  the  plaintiff.  Defendant  itself,  for  Its 
own  protection  against  xmdue  detention  In 
its  elevator  of  wheat  not  called  for  In  the 
market  claimed  the  right  of  declining  to 
receive  No.  4  wheat  except  when  It  could  do 
so  without  loss  to  iteelf ;  bnt  the  duty  of  the 
defendant  to  give  notice  to  plaintiff  was 
ratiier  whm  it  refused  to  receive  than  when 
It  was  wlllbig  to  receive  such  wheat  The 
assigned  reason  for  this  complaint  Is  that 
bad  It  been  notified,  It  conld  have  demanded 
an  appeal  to  the  board  from  the  Inspection 
of  tbe  individual  Inspectors;  but  we  do  not 
see  why  the  wheat  In  tbe  elevator  could  not 
have  as  wen  been  rdnspected  there  as  In  the 
cars,  nor  why,  being  in  the  elevator,  it  could 
not  have  been  taken  out  and  stored  in  any 
manner  which  plaintiff  might  demand.  We 
have  no  reason  to  suppose  that  plaintiff  In- 
tended to  take  an  appeal,  or  to  believe  that 
bad  an  appeal  been  taken,  the  grading  of  tiie 
inspectors  would  have  been  reversed.  Rain- 
tiff's  own  pleadings  claim  that  then  was  a 
change  In  the  character  of  tbe  wheat  from 
that  which  it  had  been  In  Missouri,  though  It 
lays  tbe  blame  ot  the  change  xxpon  the  defend- 
ant by  slde>tradting  tbe  ears.  Its  conduct  In- 
dicated acquiescence  in  tiie  Loulshma  grad- 
ing; tor  It  at  once,  on  learning  of  the  same,  set 
to  work,  after  consultation  with  the  inspectors^ 
to  have  recourse  to  measures  to  bring  the 
grading  of  the  wheat  up  to  Na  8.  Its  d<^ 
this  is  evidence  that  at  that  time  the  wheat 
bad  not  lost  Ito  identitr  in  the  levator.  The 
district  Judge,  complying  wltii  the  spirit  and 
evldoit  purpose  of  the  stotuto  requiring 
Judges  to  assign  their  reasons  for  Judgment 
accompanied  his  decree  In  this  case  by  writ 
ten  findings  <tf  tact  and  oonduslona,  which 
have  greatly  assisted  and  facilitated  thia  court 
In  its  labw,  and  which  we  And  by  a  study  of 
the  record  to  have  been  fully  correct 

For  the  reasons  berdn  assigned  It  Is  order- 
ed,  adjudged,  and  decreed  that  the  Judgment 
appealed  finm  be^  and  tbe  mum  ta  henlv, 
offlrmed,  with  costs. 
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No.  14,000. 
KIERNAN  T.  JACKSON. 
(SnpniM  Coort  of  lAoisiaiuu  Jan.  18^  1004.) 

NOTB-^UDOHBNT  BT  CONraSBION— WAIVXH 
OP  CITATION— APFBAL  BT  ffTATB. 
1.  Where,  Id  a  promUsorr  note  payable  in  the 
fotare,  the  maker,  simaltaneonBly  with  the  ex- 
ecution of  the  same,  waives  citation  and  con- 
feaoea  jadgment  upcm  It,  the  waiver  and  the  con> 
feaston  are  without  effect,  bat  the  note  itself 
is  not  annulled.  A  waWer  of  citation  and  con- 
fession of  Jad^ent  made  after  the  maturity  of 
the  note  wUl  warrant  a  judgment  upon  the  note, 
though  the  circumstances  under  which  this  was 
done  may  ^ve  rise  to  an  action  of  nullity  for 
fraud.  Where  the  state  anpeals  from  such  a 
Jndgment,  making  allegations  of  mattera  of 
fraud  which  require  evidence  to  be  takaa,  the 
proper  remedy  ia  by  an  action  in  nollitj  and  an 
uijunctlon,  not  by  a  suspensive  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  OItU  District  Coort,  Pariah 
of  Orleaai;  Thomu  0.  W.  Eilia,  Jvdge. 

Action  hj  Joseph  D.  Kleman  agalnit  W. 
Lu  Jackaon,  dtrfng  InuhwiB  ondar  the  namea 
of  W.  I4.  Jackaon  and  W.  L.  Jaduon  &  Oo^ 
Bankm.  Judgment  for  plaUrtUF,  and  tbe 
■tate,  tbrongh  tbe  Attomej  General,  fllea  a 
petition  far  a  anapenalTe  appeaL  Appeal  dla* 
missed. 

Walter  Gulon,  Atty.  Geo.  (Lewis  Gnlon,  of 
eonnael),  for  tbe  State.  Jamea  Berkley  Boa- 
ner,  Jr.,  for  appellee. 

Statement  of  tbe  Case. 

NICHOLLS.  C.  J.  On  the  23d  of  October, 
1902,  tbe  plaintiff  filed  a  suit  in  tbe  civil 
district  court.  In  which  he  averred  that  W. 
L.  Jackson,  domiciled  and  doing  business  In 
tbe  city  of  New  Orleans  under  tbe  uame 
and  title  of  W.  L.  Jackson  and  W.  L.  Jack- 
son i&  Co.,  Bankers,  was  Indebted  to  him  in 
the  sum  of  ^,000,  as  the  holder  and  owner, 
for  value,  of  six  promissory  notes,  dated  New 
Orleans,  April  18,  1902,  each  for  the  sum  of 
$500,  with  8  per  cent.  Interest  from  th^ 
respective  maturities— the  first  of  these  pay- 
able on  May  18,  1902,  aud  the  last  on  Octo- 
ber 18,  1902;  that  they  were  all  due  and  nn- 
pald,  notwithstanding  amicable  demand. 

He  prayed  that  W.  L.  Jackson  be  cited, 
and  that  he  have  Judgment  against  him  for 
$3,000,  with  Interest  at  8  per  cent  from  the 
maturities  of  the  difTerent  notes.  Accom- 
panying this  petition,  and  filed  simultaneous- 
ly with  It.  was  an  instrument  dated  New 
Orleans.  October  20,  1902,  subscribed,  "W.  L. 
Jackson,"  declaring  that  the  subscriber  waiv- 
ed service  of  a  copy  of  this  petition,  and 
confessed  Judgment  In  favor  of  tbe  petition- 
er In  the  sum  of  $3,000,  with  interest,  as 
prayed  for;  waiving  all  legal  delays,  and 
agreting  that  Judgment  should  be  entered  at 
once  and  signed,  and  at  once  become  execa- 
tory,  wttbont  farther  delay. 

The  caae  was  taken  np  and  Judgment  sign- 
ed on  Oie  same  day  In  favor  of  tbe  plalntUf 
and  against  W.  I«.  Jackson  for  the  sum  of 
$8,000^  with  Intereat  aa  prayed  for.  On  the 


24tb  of  October,  1902,  tbe  atate  of  Lonlslana. 
tbrongh  tbe  Attorney  General,  filed  a  petitloo 
in  which  an  appUcatfaMi  waa  made  on  Ita  b^ 
half  for  a  suspenalve  appeal  from  said  Judg- 
ment to  tbe  Supreme  Court 

Tbe  appeal  was  granted,  returnable  on  the 
17tb  of  November,  1902,  and  the  transcript 
of  appeal  was  duly  filed. 

In  support  of  the  right  to  tbe  appeal.  It 
was  averred  that  on  the  15th  of  September, 
1902,  the  state,  through  the  Attorney  Gat- 
erai.  filed  In  the  dvll  district  court.  Dlvlsfam 
B,  In  the  suit  entitled  "State  of  Loaidana  t. 
li.  A.  Gourdaln  et  aU"  No.  40,760  of  tbe 
docket  of  said  court,  a  supplemental  and 
amended  petition  wherein  It  was  alleged  tbat 
U  A.  Gourdaln,  together  with  others  whose 
names  were  then  unknown  to  mover  and 
petitioner,  bad  established  and  been  carrying 
on  an  Illegal  lottery  business  In  the  city  of 
New  Orleans  In  tbe  names  of  W.  1*.  Jackson 
ft  Co.  and  W.  U  Jackson  &  Co.,  Bankers, 
and  that  said  W.  Ij.  Jackson  A  Co.  and  W. 
L.  Jackson  &  Co.,  Bankers,  were  and  are 
fictltlons  firms,  having  no  real  and  actual 
existence,  and  that  L.  A.  Gourdaln  and  oth- 
ers associated  with  him  were  and  are  guilty 
of  folse  personations  In  using  the  namea  of 
said  W.  L.  Jackson  &  Co.  and  said  W.  L. 
Jackson  A  Co.,  Bankers,  In  conducting  and 
carrying  on  an  illegal  lottery  business  which 
had  already  been  enjoined  and  prohibited, 
and  tbat  the  names  of  W.  L.  Jackaon  &  Co. 
and  W.  L.  Jackson  &  Co.,  Bankers,  were 
being  used  by  said  L.  A.  Gourdaln.  and  by 
otiier  persons,  unknown  to  mover  and  peti- 
tioner, associated  with  him  In  said  Illegal 
business,  for  the  purpose  of  evading  tbe  In- 
junction which  bad  already  been  issued  pro- 
hibiting said  Lb  A.  Gourdaln  and  other  per- 
sons named  In  tbe  original  and  aupplementat 
petitions  filed  In  said  suit  No.  40,760  from 
conducting  and  carrying  it  on. 

That  In  said  supplemental  petition  filed  aa 
aforesaid  on  tbe  16th  September,  1902,  it  waa 
alleged  tbat  L.  A.  Gourdaln  and  certain  other 
persons,  whose  names  were  unknown  to 
mover,  were  at  that  time  carrying  on  and 
conducting  an  Illegal  lottery  business  under 
the  nam»  of  W.  L.  Jackson  &  Co.  and  W. 
tt.  Jackson  &  Co.,  Bankers,  through  and  by 
means  of  the  Southern  Express  Company, 
represented  by  C.  A.  Pardue,  agent,  the  Pa- 
cific Express  Company,  also  represented  by 
0.  A.  Pardue,  agent  the  American  Express 
Company,  represented  by  J.  F.  Nosier,  agen^ 
and  the  Wells-Fargo  Express  Company,  rep- 
resented by  J.  C.  Stuart  agent  and  that 
said  express  companies  were  aiding  and  a»> 
slsting  the  illegal  carrying  on  said  unlawful 
lottery  business  by  carrying  express  pack- 
ages and  other  express  matter  for  tbe  pre- 
tended w  flctitioua  firms  of  W.  L.  Jackaon  & 
Co.  and  W.  Jackstm  A  Go.,  Bankers^  whleh 
namea  were  oaed  for  tbe  porpoae  of  per- 
petrating a  fraudulent  swindle  carried  on.  in 
Tlolatlon  ot  the  .erlmtnal  laws  and  the  poblto 
policy  of  merer  and  petitioner,  by  aald  A. 
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Oourdaln  and  otber  persons  associated  wltb 
him,  and  colluding  with  blm  to  defraud  the 
public  through  and  bj  means  of  an  Illegal 
and  swindling  lottery  scheme  thus  being  car- 
ried on  by  them. 

That  said  express  companies  had  been  and 
were  then  being  used  by  said  L.  A.  Qonrdaln 
and  others,  whose  names  were  nnknown  to 
morer  and  petitioner,  acting  nnder  and  In 
the  names  of  W.  L,  Jackson  &  Co.  and  W. 
L.  Jackson  &  Co.,  Bankers,  In  aiding  and 
assisting  them  to  carry  on  their  illegal  and 
swindling  lottery  scheme  and  business  by 
means  of  packages  containing  lottery  tickets, 
circulars,  and  advertisements  sent  out  In  the 
names  of  W.  L.  Jackson  ft  Co.  and  W.  h. 
Jackson  ft  Co.,  Bankers,  by  said  L.  A.  Qour- 
daln  and  others,  to  various  persons,  firms, 
and  corporations  throughout  the  United 
States,  by  means  of  said  express  companies 
and  the  transportation  fadlltleB  afforded  by 
them,  as  well  as  by  the  delivery  by  said  ex- 
press c(»npaDles  to  L.  A.  Oourdain  and  oth- 
ers, either  directly  or  Indirectly,  of  packages 
containing  money,  checks,  drafts,  and  orders 
for  m<Miey,  addressed  to  said  W.  L.  Jackson 
ft  Co.  and  W.  L.  Jackson  ft  Co.,  Bankers, 
sent  through  said  express  companies  in  the 
purchase  of  Illegal  lottery  tickets,  and  other- 
wise carrying  on  an  Illegal  lottery  bnelness 
and  scheme. 

That  petltionnr  prayed  In  said  amended  and 
supplemental  petition  for  an  order  of  ln]uno> 
tlon  enjoining  said  express  ccHnpanles  from 
receiving  from  any  person,  firm,  or  corpora- 
tion any  packages  or  otber  matter  sought  to 
be  sent,  transmitted,  or  shipped  through  said 
companies  In  the  name  of  W.  L.  Jackson  ft 
Co.,  or  W.  li.  Jackson  ft  Co.,  Bankers,  or 
by  any  other  person  acting  for,  or  pretending 
to  act  for  or  represent,  said  flctltlons  firms, 
as  well  as  from  delivering  to  any  person, 
firm,  or  corporation,  or  to  any  one  claiming 
to  represent  them,  any  packages  or  otber 
matter  addressed  to  W.  L.  Jackson  ft  Co., 
or  W.  Ij.  Jackson  ft  Co.,  Bankers,  or  to  any 
otber  parson,  firm,  or  c<nporatIon  connected 
with,  or  suspected  of  being  connected  with 
or  engaged  In,  said  illegal  lottery  business. 

That  mover  and  petitioner  also  prayed  for 
an  order  of  sequestration,  directed  to  tbe  dvll 
sheriff  of  the  parish  of  Orleans,  ordering  blm 
to  sequester  and  take  into  his  possession  any 
and  all  packages  or  other  matter  in  the  pos- 
session rar  custody  or  under  the  control  of 
said  express  cinnpanles,  deposited  with  them 
In  the  pame  of  W.  L.  Jackson  ft  Co.,  or  W, 
H  Jackson  ft  Co.,  ISankers,  ot  by  any  one 
of  them,  or  addressed  to  said  pretended  firm 
of  W.  Ii.  Jackson  ft  Cku  or  W.  Lu  Jackson 
&  Co.,  Bank^  m  to  any  firm,  person,  or 
corporatl(ni  cramected  with,  cx  anspected  of 
being  connected  wlQi  or  engaired  In,  said  Il- 
legal lottery  scheme,  as  also  ull  such  pack- 
ages or  matter  that  might  be  received  by 
said  express  companies  from  time  to  time  up 
to  the  flinal  detoinlnatlon  of  said  suit,  and 
finally  tbat  Jndsment  be  rendered  sustaining 


said  sequestratiott  and  perpetuating  said  in- 
junction. 

That  the  Honorable  Fred  D.  King,  Judge 
of  Division  B,  acting  in  the  place  and  stead 
of  Judge  George  H.  Thfiard,  Judge  of  Divi- 
sion E,  granted  the  orders  of  injunction  and 
sequestration  as  prayed  for  on  the  15th  Sep- 
tember, 1902,  and  that  writs  of  Injunction 
and  sequestration  as  prayed  for  were  ac- 
cordingly issued. 

That,  acting  under  said  writs  of  seques- 
tration, directed  to  him,  the  civil  sheriff  of 
the  parish  of  Orleans  sequestered  and  took 
into  bis  possession  a  large  number  of  pack- 
ages addressed  to  W.  L.  Jackson  ft  Co.  and 
W.  L.  Jackson  &  Co.,  Bankers,  sent  to  va- 
rious persons  throughout  the  United  States 
through  and  by  means  of  said  express  com- 
panies, each  supposed  to  contain  the  sum 
of  $37.50  in  money,  transmitted  to  said  ad- 
dresses of  W.  L.  Jackson  ft  Co.  and  W.  L. 
Jackson  ft  Co.,  Bankers,  for  lottery  tickets 
sent  by  said  fictitious  firms  of  W.  L.  Jack- 
son &  Co.  and  W.  L.  Jackson  &  Co.,  Bank- 
ers, to  the  various  senders  of  said  express 
packages,  and  that  said  sheriff  holds  the 
same  In  his  possession  and  custody  until  fur- 
ther ordered  by  court  bow  to  proceed  In  the 
premises. 

That  mover  and  petitioner  caused  the  se- 
questration of  said  packages  for  the  pur* 
pose  of  preventing  the  same  from  being  de- 
livered to  the  fictitious  firms  of  W.  L.  Jack- 
son ft  Co.  and  W.  L.  Jackson  ft  Co.,  Bank- 
ers, or  to.  any  one  else  connected  with  said 
illegal  lottery  swindle,  and  in  order  tbat  the 
rightful  owners  of  the  same  might  present 
themselves  and  be  placed  in  possession  of 
the  same,  as  well  as  for  the  purpose  of  se- 
curing such  evidence  as  might  be  contained 
In  said  packages  tending  to  establish  the 
Identity  of  W.  Ij.  Jackson  ft  Co.  and  W.  L. 
Jackson  ft  Co.,  Bankers,  In  order  to  bring 
the  guilty  parties  to  justice  for  violating  the 
criminal  laws  of  tbls  statSb  In  the  carrying 
on  of  a  swindling  lottery  scheme  or  venture, 
and  tbat  mover  and  petitkmer  bad  the  right 
to  cause  said  process  to  issue. 

That;  notwithstanding  sotdi  facts,  and  the 
fnrthw  fact  that  W.  L.  Jackson  ft  Oo.  and 
W.  Ii.  Jadcson  ft  Co.,  Bankers,  are  fictitious 
firms,  and  W.  L.  Jadcson  a  flctitions  person, 
having  no  real  existence,  neverttaeless  the 
plaintiff  her^  Joseph  D.  Kleman,  has 
caused  a  writ  of  fieri  facias  to  Issue  upon 
the  judgment  rendered  as  aforesaid  in  bis 
favor  by  this  honorable  court;  and  has  caus- 
ed to  be  seised  by  the  dvil  sheriff  of  the 
parish  of  Orleans,  under  said  writ;  all  of  the 
packages  sequestered  as  aforesaid  by  mover 
and  petitioner,  thereby  seeking  to  obtain  pos- 
session of  said  packages,  and  the  contents  of 
the  same.  In  violation  of  law  and  the  rights 
of  mover  and  petitioner,  as  well  as  the  rights 
of  those  to  whom  said  packages  belong,  and 
against  mover's  and  petitioner's  public  pol- 
icy. 
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For  the  reasons  aforesaid,  and  for  the  fur- 
ther and  additional  xeasoiis  set  forth  fnlly 
in  a  petition  which  moTer  and  petitioner  will 
file  lmmedlatel7  in  this  court  to  annul  and 
set  xslde  said  Judgment,  that  said  judgment 
Is  an  absolute  nullity;  that  the  same  was  ob- 
tained upon  notes  which  had  do  real  ex- 
istence, having  been  signed  bj  a  fictltlouB 
person,  or.  If  signed  by  a  person  actually  In 
existence  which  Is  denied,  that  the  same 
were  signed,  executed,  and  Issued  In  viola- 
tion of  article  91  of  the  Constitution  of  this 
state,  and  therefore,  being  null  and  void, 
could  not  form  the  basis  for  a  Judgment  to 
be  rendered  thereon;  that,  if  there  be  any 
such  person  as  W.  L.  JacksMi,  which  is  de- 
nied, be  could  not  carry  on  business  In  the 
name  of  W.  L.  Jaclcson  &  Oo.,  or  W.  h. 
Jackson  &  Co.,  Bankers,  the  same  being  In 
violation  of  a  prohibitory  law;  and  that  said 
judgment  rendered  on  the  23d  October,  1902, 
was  obtained  through  fraud  and  other  111 
practices  on  tbe  part  of  plalnttfl  in  said 
cause  No.  68,848,  and  said  judgment  should 
be  anrnUled  and  set  aside. 

The  prayer  of  the  petitioner  was  that  for 
tbe  reasons  aforesaid  a  soQtenslve  appeal  be 
granted  to  mover  from  said  judgment,  as 
prescribed  by  law,  returnable  to  the  Su- 
preme Court  of  this  stat^  In  order  that  said 
Svvreme  Court  of  tbe  state  might  review 
the  proceedings  bad  in  said  suit  No.  68,848, 
and  decree  and  adjudge  tbat  the  judgment 
rendered  in  said  suit  was  null  and  void  and 
of  no  effect,  and  tliat  mover  and  petitioner 
be  dispensed  from  giving  bond  for  said  ap- 
peal, no  bond  being  required  nnder  tiie  law. 
And  petitioner  and  mover  prayed  for  sta- 
tion and  service  of  this  motkm  and  petition 
ai  required  by  law. 

Petitionfl  and  citations  Issued  from  the 
dvU  district  conrt  The  dtatlons  w«e  ad- 
dressed  to  the  plaintiff  and  to  W.  L.  Jack- 
ton,  doing  bustnesB  in  the  city  of  New  Or- 
leans under  the  names  of  W.  L.  Jackson 
and  W.  li.  Jackson  A  Co.,  Bankers.  The 
retoms  upon  the  citations  to  the  plaintiff 
show  personal  service  upon  him;  that  upon 
W.  L.  Jackson,  doing  business  in  the  city 
of  New  Orleans  under  the  name  of  W.  H 
Jackson  ft  Ca  and  W.  L.  Jackson  ft  Co., 
Bankers,  declares  that,  after  due,  diligent 
search,  '*ttie  sheriff  was  uniAIe  to  find  W. 
li.  JadEBon,  doing  business  In  the  dty  of 
New  Orleans  under  the  name  of  W.  L,  Jack- 
son and  W.  L.  Jackson  ft  Co.,  Bankers,  the 
defendants,  his  domldle,  his  whereabouts, 
or  any  one  legally  authorised  to  represent 
them."  No  appearance  was  made  In  tbe  Su- 
preme Court  either  for  the  plaintiff,  Kleman, 
or  for  tbe  defendant;  W.  L.  Jackson,  or  W. 
L.  Jackson  ft  Cow,  Bankers. 

Opinion. 

Tbe  only  evidence  adduced  In  the  district 
court  was  the  testimony  of  the  plaintiff  him- 
self. He  testified  that  he  knew  W.  I*  Jack- 
801^  the  defendant  In  this  case,  personally. 


He  bad  been  his  (vrltness')  client  He  bad 
seen  him  on  last  Uonday  sign  tils  name  to 
the  petition  in  this  case,  couifeesing  judgment 
in  witness'  favor.  He  knew  his  signature, 
and  had  often  seen  him  write,  "Tbat  is  bis 
signature."  Neither  the  notes  annexed  to 
the  petition,  nor  the  confession  of  judgment, 
were  themselves  offered  In  evidence. 

The  state  urges  that  the  judgment  is  ah* 
Bolutely  null,  for  the  reason  that  the  waiv- 
ers of  citation  and  the  confession  of  judg- 
ment were  violative  of  article  91  of  the  Con- 
stitution of  1898,  as  they  antedated  the  ma- 
turity of  the  obligations  declared  upon.  Had 
the  plaintiff  relied  ui>on  the  waiver  of  cita- 
tion and  the  confession  of  Judgment  made 
upon  the  notes,  they  would  have  fallen  un- 
der the  operation  of  tbat  article  of  the  Con- 
stitution; but  the  waiver  of  confession  de- 
pended upon  by  the  plaintiff  was  that  writ- 
ten at  tbe  foot  of  the  petition,  and  bears 
date  of  the  20tb  of  October;  which  la  sub- 
sequent to  tbe  maturities  of  all  ttte  notea, 
except  the  last  rai^  and  even  after  tbat  one^ 
if  the  two  last  days  ot  grace  be  left  oat  of 
view.  While  this  particular  ohJection  rai» 
ed  might,  under  some  drcnnutances,  bs 
urged  in  an  actlim  of  nnlUty,  when  linked 
with  other  drcnmstances,  as  indicative  v€ 
bad  fiiith  w  ftaud,  we  do  not  think  It  has 
the  weight  per  se  which  appelant  ascribes 
to  it  as  raised  upon  this  ai^eal.  The  alle- 
gattons  of  the  Attmnay  Qenexal,  a  swora 
officer  of  the  state,  are  of  a  very  grave  char- 
acter, and  are  spedflc,  and.  It  sustained  by 
proo^  would  show  tiiat  the  macUnoy  at  the 
courts  has  been  utUlsed  in  violation  of  law 
and  In  aid  of  wrong.  The  issues  raised  on 
these  all^atlons  are  matters  In  pals,  whldi 
shotdd  be  dlqmsed  oC  not  on  an  appeal,  bnt 
In  an  action  ofl,  nullity.  X^r  the  reasons  as- 
s^rned,  it  Is  ordered  iSaX  tbe  appeal  takoi 
herein  be  dismissed,  nnder  reservation  ot 
the  state's  right  to  attadc  the  judgment 
herein  appealed  from  through  an  actkm  of 
nullity. 


(Ul  La.  «i) 


No.  U,02S. 


CITI  OP  NEW  ORLEANS  v.  SCHROEDEIH, 
(Supreme  Court  of  Louisiana.  Jan.  18^  19(M^ 

EXPROPRIATION— TALUB  OF  PRMtiaBS— 
BETIKW. 

1.  This  being  an  expropriation  cas^  pilsbp>- 
ing  no  other  ieaue  than  that  of  value,  the  VW> 
diet  of  the  Jury  Is  left  nudlsturbed. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Conrt  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  the  dty  <tf  New  Orleans  against 
Henry  Schroeder,  Jr.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

Bobert  John  Maloney,  for  appellant  Omer 
Tiilerd  and  Philip  Stevens  Gildlere,  tor  ap- 
pellee. 

f  L  8m  ■mlnant  Domain,  voL  U;  Cant.  Di*.  1  ML 
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MONBOS;  J.  This  is  an  expropriation  pro- 
ceedlDg,  In  which  the  damage  to  the  defend- 
ant, resnltlng  from  the  taking  of  Ms  property, 
was  assessed  by  a  qtedal  jury  of  property 
holders  at  $8,260^  and  from  a  Judgment  for 
that  amoont  he  has  ai^ealed.  The  plaintiff  an- 
swers the  ajniealt  and  prays  that  the  amount 
be  reduced  to  $7,600.  The  property  In  ques- 
tion consists  of  three  squares,  Nos.  269,  295, 
and  286,  and  seren  lots  la  square  No.  270, 
situated  between  Oanollton  sTenae  and  the 
upper  protection  leree-fl  thinly  settled  part 
of  this  dty,  in  which  there  are  no  streeti^ 
light  drainage,  or  water,  except  such  as  the 
realdents  provide  for  tbeinselTe%  and  which, 
saTo  for  a  few  track  gardens  and  dairies, 
is  largely  covered  with  weeds.  The  defend- 
ant purchased  his  land  wlthhi  the  past  three 
or  four  years  for  H,(iO<^  and,  tnm  hla  testi- 
mony and  that  of  some  of  the  witnesses,  it 
appears  tiiat  he  has  since  built  a  cottage 
a  bam,  a  stable,  and  some  fencing,  all  of 
which  are  now  valued  at  f3,500,  and  that 
he  has  eipended  about  9C00  In  partially  fill- 
ing his  lots;  making  a  total,  so  far,  of  fS,- 
6Sa  Beyond  this,  however,  he  demands  $4,- 
800,  as  the  value  of  cerUln  wUlow  trees 
whldi  be  allies  famish  shade  for  his  cows, 
and  98,000  for  inconvenience  and  loss  which 
will  result  from  bis  giving  up  the  dairy  bual- 
ness  at  that  place.  The  entire  property  is 
assessed  at  $4,600^  or,  without  the  Improve- 
ments, at  about  $41.88  per  lot  of  30x120  feet; 
and  a  witness  who  has  been  connected  for 
years  with  the  anessof  s  <^ce  thinks  tiiat 
it  1>  worth  about  that  amount  Upon  the 
other  hand,  there  are  witnesses  who  testify 
that  it  is  worth  from  $60  to  $100  per  lot 
A  significant  fact  la  that  two  squares,  In- 
dnded  within  the  20  which  are  to  be  ex- 
propriated, but  several  blocks  nearn  to  the 
more  thickly  settled  territory  and  to  the 
street  railroad,  were  purchased  shortly  be- 
fore the  trial  at  $2,000  each,  or,  say,  $83^ 
per  lot;  and  it  was  ^own  that  a  witness 
who  owns  another  square.  ev»i  more  de- 
sirably situated,  but  not  within  tho  tract  to 
be  expropriated,  has  been  for  several  years 
trying  to  jBnd  a  purchaser  for  it  at  that  price. 
Tbe  estimate  which  the  defendant  places 
upon  his  Improvemento  is,  we  thlnlt  rather 
high;  and  It  appears  that  there  la  a  pond 
covering  one-quarter  of  the  square  286,  and 
some  two  or  three  feet  deep,  which  it  will 
cost  about  $1,000  to  fill,  unless,  as  Is  the 
case  with  the  defendant  one  is  content  to 
have  It  filled  with  tbe  garbage  hanled  by  the 
city  carte. 

The  Jury  does  not  appear  to  have  been 
much  impressed  wlUi  the  testimony  offered 
In  support  of  the  dalm  for  the  value  of  the 
willow  trees,  and  for  Um  by  reason  of  tiie 
sacrifice  of  buslnais»  regarded  as  separate 
Items.   Nor  are  we. 

Upon  the  whole,  we  are  of  oirfnlon  that 
the  defendant  Is  fairly  compensated;  the 
fact  being  made  quite  evident  that  property 
5n  that  section  has  been  enjoying  something 
36  80.-^1 


of  a  boom  by  reason  of  the  determination 
of  the  authorities  to  exproprlAtOh  ^ 
Judgment  affirmed. 

(Ill  La.  SS4) 

No.  14,805. 
REED  v.  COBBIN  et  at 
(Supreme  Court  of  Louisiana.   Dec  21,  1903.) 

AnVEBSa  POSSESSION— BVIDBNCB—RSHAND. 

1.  Judgments  of  tbe  district  coort  and  Court 
of  AppMl  aDBolled  and  reversed.    Case  re- 
manded for  new  trial  spedaUy  on  the  subject 
of  possession  of  property. 
(Syllabus  by  the  Oourt.) 

OertioxRri  to  Court  of  Appeal,  Tourth  Cir- 
cuit 

Action  by  A.  H.  Beed  against  3.  O.  and  B. 
A.  Oorbin.  Judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Appeal,  and  defeud- 
ante  apply  for  certlonul  or  writ  of  review. 

Beversed. 

William  H.  McCIendon  and  William  Wl- 
nans  Wall,  for  applicants.  Clay  BlUott  f«r 
respondent 

NXCHOLLS,  O.  J.  There  is  one  feature  of 
this  case  which  plaintUTs  counsel  refer  to. 
It  iB  claimed  that  the  property  has  been  in 
the  actual  possession  since  1888  of  one  or 
more  of  the  heirs  of  Sharkey,  and  that  the 
property  being  held  in  indtvlslon  for  the  whole 
tract  of  963  acres,  the  possession  of  any  of 
the  h^rs  upon  any  part  of  that  tract  was  a 
possession  of  the  whole,  and  this  possession 
was  the  joint  possession  of  all  the  joint  own- 
ers. The  fact  that  one  of  the  heirs  has  been 
In  possession  Is  not  as  clearly  shown  as  it 
should  be.  The  question  of  the  possession  of 
the  property  at  the  time,  and  antecedently  to 
fbe  institution  of  these  proceedings.  Is  an 
Important  fact  In  this  case,  and  should  be 
positiTely  shown.  We  think  justice  requires 
that  the  case  sbotild  be  remanded,  and  a 
new  trial  had  especially  upon  this  fact  of 
possession. 

For  the  reasons  assigned.  It  is  ordered,  ad- 
judged, and  decreed  that  the  judgments  of 
the  district  court  and  of  the  Court  of  Ap- 
peal rendered  herein  be,  and  the  same  are, 
annulled,  avoided,  and  reversed,  and  this 
case  be  reinstated  on  tbe  docket  of  the 
Twenty-Fifth  Judicial  district  court  for  the 
parish  of  Tangipahoa,  and  It  Is  hereby  re- 
manded to  said  district  court  for  a  new  trial 
and  further  proceedings  accordii^  to  law. 


(Ul  La.  635) 

No.  14,724. 
In  re  DIMMIOK'S  ESTATB  et  al. 

(Supreme  Court  of  LouiEnana.  Dec.  14,  1903.) 

CAUSE  OF  ACTION  —  SPLITTING  —  ADMINISTRA- 
TOR—PROOF OP  CLAIM— BREACH  OF 
DUTY— PBNALTIB8. 

1.  Article  156  of  the  Code  of  Practice,  by 
which  a  litigant  who  demands  less  than  is  due 
him  is  held  to  have  abandoned  the  overplus, 
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does  not  compel  a  litigant  to  include  in  hU  snit 
all  the  moneyed  denumds  be  hai  agaiaBt  his 
debtor,  under  penalty  of  beiox  held  to  have 
abandoned  those  not  Included.  It  only  forbids 
the  dividing  of  one  debt  for  separate  aoits. 

2.  An  administrator  or  execntor  ia  held  to 
strict  proof  ot  his  claims  against  the  anccesdiw 
he  ftdmiaiaten. 

3.  For  the  enforcetnent  of  Act  18  of  1837,  now 
sections  9  and  1466  of  the  Revised  Statutee,  and 
article  1150,  Civ.  Code,  denouncing  penalties 
against  admiidstraton  and  executors  tor  fall- 
ing to  file  an  accotuit  vrwj  12  months^  or  to 
di^osit  the  money  of  tlie  snccesdon  in  one  of 
^  chartered  banks  of  the  Bt«t&  or  for  with- 
drawing the  fnndi  of  the  succession  fn^n  bank 
without  an  order  of  court,  it  is  not  required  that 
the  anecession  shall  have  suffered  loss.  The 
statute  must  be  enforced  strictly,  though  cases 
may  arise  manifestly  not  coming  vithin  ks  in- 
tendment, and  to  which,  therefore,  It  would  not 
apply. 

4.  But  where  an  executor  has  been  delict  In 
oil  th«e  respects  (that  is,  has  failed  to  file  an 
account,  and  has  deposited  only  part  of  the 
funds,  and  has  withdrawn  wltnout  order  of 
court  the  funds  deposited),  thnre  cannot  be  lm< 
posed  upon  him  a  separate  penalty  for  each 
dereliction,  or,  in  other  words,  he  cannot  be  con- 
demned to  pay  10  per  cent,  plus  20  per  cent., 
plus  20  per  cent,  per  annom  interest,  but,  the 
penalty  being  in  the  nature  of  runoing  interest, 
only  one  interest  can  run,  and  therefore  only 
one  of  the  penalties  can  be  imposed. 

5.  The  statute  bavins  been  enacted  in  the  in- 
terest of  creditors  ana  heirs,  these  may  waive 
its  benefits;  and  therefore  the  20  per  cent,  pen* 
alt}'  does  not  accrue  on  that  part  of  the  funds 
ot  the  succession  belonging  to  the  executor,  or 
controlled  by  him  as  tutor,  or  belonging  to  those 
of  the  heirs  who  have  consented  to  his  acts. 

0.  In  the  distribution  ot  the  funds  of  the  sue* 
cession,  tlie  sum  accruing  from  the  penalties 
must  go  to  the  heirs  on  whose  share  it  has  ac- 
crued. 

7.  The  penalty  can  be  imposed  only  in  con- 
nection with  funds  actually  received  by  the 
execntor.  It  cannot  be  imposed  on  the  amount 
of  a  debt  due  by  the  execntor  indivkdaally  to 
himself  officially,  whidi,  wUle  presumably  paid 
at  maturity,  yet  is  not  shown  to  have  been  ac- 
tually paid. 

(SyUabuB  by  the  Court) 

Appeal  from  DleTentb  Jodldal  District 
Ooort,  Parish  of  Bt  Landry;  Edward  Tay- 
lor Lewis,  Judge. 

In  the  matter  of  the  estate  of  Addison 
Dimmick  and  Levisa  Carpenter.  Frank 
Pulford,  aa  tutor  of  one  of  tlie  heirs,  filed 
an  opposition.  From  the  Judgment;  the  ad- 
ministrator appeals.  Modified. 

Kenneth  BallUo,  for  appellant  Lewis  & 
Lewis,  toe  appellee. 

PBOVOSTY.  J.  Frank  Dlmmlck.  testa- 
mmtary  execntor  of  bis  father,  Addison 
Dimmick,  deceased,  and  administrator  ot 
the  tnccesaitm  ot  hla  mother,  Lerlsa  Car- 
penter, haring  filed  the  acconnt  of  Us  ad- 
ministration, Frank  Poltord,  as  totor  of  one 
ot  the  heirs,  his  minor  child,  srandaon  ot 
the  de  cojus,  filed  an  opposltlMi. 

We  take  up  In  regnlar  order,  and  dispose 
ot,  the  grounds  of  opposition: 

First,  that  In  accounting  for  the  proceeds 
ot  the  crop  ot  1899  on  the  BelleTne  Planta- 
titm  the  accountant  has  improperly  deducted 
%iT9  tat  alleged  expenses  paid  out  ot  his 


own  mon^  In  making  the  cropw  It  Is  a^ 
swted  that  this  claim  1>  manutactnred  cot 
of  whole  cloth,  and  that;  even  If  just,  the 
administrate  la  d^arred  from  now  orglng 
It,  because  the  proper  time  to  hare  urged 
It  was  In  the  defense  of  a  certain  suit  heae- 
tofnre  litigated  betwe«i  the  opj^nent  and 
the  accountant  IndlTldoaUy;  that  the  ivOg- 
meat  In  said  suit  Is  rea  judicata  of  the  aald 
claim,  or,  at  any  r^,  thai;  not  harlng 
urged  the  claim  In  saM  suit;  tiw  accountant 
must  be  htid  to  hare  abandcmed  It,  under 
article  1B6  ot  the  Qode  of  Practice,  prorld- 
ing  that  *1f  one  demand  less  than  is  due 
blm,  and  do  not  amend  bis  petition  In  order 
to  augment  his  demand,  be  abalt  lose  the 
overpltis.*' 

The  certain  suit  here  In  question  wac  a 
suit  brous^t  by  tbo  present  t^pon«it  against 
the  accountant  Individually  after  the  death 
of  Addison  DimmliA  to  net  aside  a  transfer 
made  by  the  deceased,  Addison  Dimmick. 
to  the  aceountent  ot  one-fourth  undivided 
of  the  same  Bellevue  Plantetion  wbereon 
was  made  the  crop  ot  1899,  tbe  proceeds  of 
which  are  being  accounted  tor  and  litigated. 
The  transfer  thus  sought  to  be  annulled 
purp<»ted  to  have  been  made  in  satisfac- 
tion of  SMTlces  rendered  by  the  accountant 
to  the  deceased,  Addison  Dimmick,  from 
July,  1886,  to  tlie  date  ot  the  transfer.  Bat 
no  sum  was  named  In  the  act  of  transfer  ss 
being  the  value  of  the  services^  or  the 
amount  due  for  them,  and  that  was  made 
the  ground  of  the  atteck.  It  was  said  that 
aa  a  sale  or  as  a  datlon  en  palement  the 
transfer  was  null  for  want  of  a  fixed  price. 
The  transfer  bad  been  made  in  February, 
1808,  and  from  that  time  the  cultivation  of 
BelleTue  Plantetion  had  been  for  the  Jofnt 
account  of  the  accountant  and  bis  father, 
and  at  their  Joint  expense,  in  the  proportion 
of  one-fourth  to  the  aceountent  and  three- 
tourtbs  to  his  father.  The  date  of  the  death 
of  the  father  was  December,  1899;  the  date 
of  the  filing  of  the  suit  was  April,  1900;  tbe 
date  of  the  filing  of  the  answer  to  the  suit 
was  October,  1900.  In  this  answer  defend- 
ant prayed  that,  in  case  the  transfer  was 
set  aside,  he  should  have  Judgment  tor  the 
services  which  formed  ite  consideration. 
He  could  have  Included  in  the  same  answer 
a  demand  for  this  $479  now  in  question,  but 
he  did  not  do  so;  and  the  contention  of  op- 
ponent Is  that  tbe  Judgment  In  tbe  snit  Is 
res  Judicata  of  the  demand,  nevertheless, 
or,  at  any  rate,  that  the  time  to  make  the 
demand  was  then,  and  that,  not  having 
made  It  then,  accountant  must  be  held  to 
have  abandoned  It,  and  Is  now  estopped 
from  urging  it. 

We  do  not  see  bow  the  demand  can  be 
res  Judicata  when  It  has  never  been  pre- 
sented to  any  court,  and  still  less  been 
passed  on  by  any  court  Mor  do  we  see 
why  the  accountant  was  bound,  under  pen- 
alty of  abandonment,  to  urge  the  demand 
In  that  suit  It  grew  out  ot  the  making  of 
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tlie  crop,  and  could  well  be  deterred  for 
■ettlement  until  the  time  came  to  account 
for  the  proceeds  of  the  crop.  In  fact,  the 
accountant  was  not  even  bound  to  demand 
ia  that  suit  the  restitution  of  the  consid- 
eration of  the  transfer.  Long  ago  it  was 
held  that  a  defendant  In  a  petitory  action 
is  not  bound  to  nrge  his  claim  for  useful 
improvements  by  way  of  reconrentlonal  de- 
mand, but  may  await  the  termlnatlMi  of 
the  petitory  action,  and  then  bring  a  se);H 
arate  suit  Grade  t.  Gayoso,  7  Mart  (N. 
S.)  650.  Not  did  his  urging  the  demand  for 
his  serrlcM  impose  upon  him  the  obligation 
of  also  urging  at  the  same  time  the  de- 
mand for  these  expenses.  The  two  de- 
mands were  distinct  and  separate.  A  plain- 
tiff Is  not  compelled  to  Include  In  bis  suit 
all  the  demands  be  may  have  against  the 
defendant  It  Is  expressly  provided  In  the 
Oode  that  he  may  do  so  (article  148),  but  It 
is  nowhere  prorlded  that  he  must  do  so. 
Surely  no  one  will  contend  that  a  plaintiff 
Is  bound  to  include  In  his  petition  all  the 
debts  the  defendant  may  owe  bim,  under 
the  penalty  of  being  held  to  bare  abandoned 
and  remitted  those  he  has  not  included.  If 
he  holds  several  mortgage  notes  he  may 
foreclose  on  them  separately.  Townsend  v. 
Payne,  42  La.  Ann.  909,  8  South.  626. 

The  cases  cited  by  opponent's  learned 
counsel  were  decided  on  their  peculiar  facts, 
as  the  following  examination  of  them  shows: 

In  the  case  of  HcOaleb  v.  Fluker,  14  la. 
Ann.  316,  a  Judgment  had  been  obtained  on 
a  mortgage  claim,  and  the  Judgment  had 
been  paid  In  full,  and  a  receipt  given  ac- 
cordingly; and  then,  after  all  this,  suit  was 
brought  to  recover  attorney's  fees,  because 
the  act  of  mortgage  etipnlated  that  the 
mortgagor  should  pay  any  costs  that  might 
be  incurred  in  collecting  the  debt  The  de- 
fense was  that  the  act  of  miMtgage  did  not 
stipulate  the  payment  of  attorney's  fees, 
and  that  the  payment  had  been  received  In 
full  satisfaction.  The  court  held  that  even 
on  the  supposition  that  the  debt  previously 
existed,  the  debt  had  merged  In  the  Judg- 
ment tind  the  defendant  had  been  released 
by  the  terms  of  the  receipt  and  the  consent 
^ven.  Here  was  but  one  debt,  with  ac- 
cessories. Evidently  It  is  no  more  permls-^ 
sible  to  separate  the  accessories  from  the 
principal  for  separate  suit  than  It  is  per- 
missible to  divide  the  principal  Itself.  But 
in  the  Instant  case  the  two  demands  were 
distinct  and  separate. 

In  Stafford  v.  Stafford,  25  La.  Ann.  223, 
a  wife  sued  her  husband  in  separation  of 
property,  and  in  restitution  of  her  para- 
phernal funds,  which  she  alleged  were  In 
danger  of  being  lost  owing  to  the  embar- 
rassed condition  of  her  husband's  affairs, 
and  she  obtained  Judgment  Afterwards, 
for  the  transparent  purpose  of  enabling  her 
husband  to  shield  his  property  from  bis 
creditors,  she  brought  another  suit  for  an- 
othef  and  very  mudi  largw  amount  of  al- 


leged paraphM'nal  funds,  which,  if  due  at 
all,  had  been  due  at  the  time  of  the  first 
suit  Said  the  court:  "The  fairness  and 
genuineness  of  the  claim  Is  doubtfid.  No 
explanation  whatever  is  tendered  of  so 
anomalous  and  unusual  a  proceeding  as  suing 
for  only  part  of  her  demand,  when  the 
whole  was  due,  and,  according  to  the  alle- 
gations, was  in  danger  of  being  lost  After 
a  full  consideration  of  the  case,  we  con- 
clude that  she  ought  not  to  recover."  Cit- 
ing article  166,  OodQ  Prac.,  and  the  14  La. 
Ann.  case,  supra. 

The  case  must  be  admitted  to  be  a  p»- 
ctillar  one.  We  are  not  advised  whether 
the  husband  owed  the  wife  two  debts,  or 
only  one.  If  the  latter,  there  was  a  clear 
case  of  dividing  a  debt  and  bringing  two 
suits,  and  article  16€;,  Code  Prac,  came  into 
full  play.  If  the  former^that  Is  to  say,  if 
the  debts  were  distinct  and  separate  causes 
of  action— the  decision  can  be  JustlQed  only 
on  the  supposition  tliat  there  is  in  the  wife's 
suit  for  separation  of  property  something 
peculiar,  whereby  the  wife  must  either  nrge 
none  of  her  moneyed  demands,  or  else  in- 
clude tlj^m  all,  under  penalty  of  losing  those 
not  Included.  In  either  event  the  case  has 
no  analogy  with  the  one  in  hand,  for  In  the 
Instant  case  there  were  clearly  two  dis- 
tinct separate  causes  of  action,  and  the  ac- 
countant Is  a  mere  ordinary  litigant,  not 
bound  to  include  in  his  suit  all  the  demands 
he  happens  to  have  against  his  adversary. 

In  Payne  v.  Anderson,  35  La.  Ann.  977, 
It  was  urged  that  the  Judgment  had  been 
extinguished  by  payment,  and  a  number  of 
payments  were  specially  pleaded.  The  court 
reduced  the  Judgment  by  the  amount  of  the 
payments  specially  pleaded  and  proved,  but 
refused  to  reserve  to  the  litigant  the  right 
to  show  thereafter  that  further  payments  had 
been  made.  Of  course  not  There  must  be 
an  end  to  litigation.  It  is  no  more  permis- 
sible to  attack  a  Judgment  piecemeal  than  It 
is  to  divide  a  debt  for  separate  suits. 

We  do  not  think  the  accountant  was  pre- 
cluded from  claiming  this  deduction,  but 
when  we  come  to  consider  the  claim  on  Its 
merits,  we  Sre  not  favorably  impressed  with 
it.  It  depends  for  support  upon  the  testimony 
of  the  accountant,  and  that  testimony,  while 
positive  as  to  the  sum  total,  is  vague  as  to 
detail,  and  Is  not  sought  to  be  corroborated 
on  many  [Mints  where  it  seems  to  us  cor- 
roborative evidence  must  have  been  available 
if  the  claim  had  been  well  founded  In  fact 
Also  the  testimony  is  accompanied  by  the 
statement  that  the  book  in  which  the  account 
was  kept  has  been  lost  snd  such  loss  of 
books  is  always  a  suspicious  circumstance. 
In  the  former  case— that  involving  the  valid- 
ity of  the  transfer— this  court  had  occasion  to 
point  out  how  this  witness  had  changed  his 
testimony  to  fit  his  case.  In  the  present  case 
he  testifies  that  a  settlement  had  tak«i  place 
on  the  1st  of  June  between  him  and  his 
father,  when  In  the  former  case  be  testified 


Digitized  by 


Google 


80i 


85  SOTTTHBRN  RBPORTEB. 


that  no  Bettlenjent  had  taken  place.  He  ex- 
plains the  discrepancy,  but  the  explanation 
is  not  very  satisfactory.  Everything  consid- 
ered, we  do  not  feel  Justified  Id  allowing  the 
claim.  Strict  proof  is  required  of  an  admin- 
istrator against  the  succession  he  adminis- 
ters. Succession  ot  Lee,  4  La,  Ann.  679; 
Hennen's  Digest,  p.  1514,  S§  1.  2. 

The  next  oppraitlon  Is  to  an  Item  of  $141.66 
for  commissions  of  administrator  In  the  suc- 
cession of  Levlsa  Carpenter.  The  succeasloa 
of  Levlsa  Carpenter  bad  no  property  outside 
of  its  Interest  in  the  community  property 
that  was  being,  and  necessarily  had  to  be, 
administered  upon  tn  the  estate  of  her  hus- 
band, and  it  had  no  debts.  An  administra- 
tor was  entirely  imneceasary.  Whether  this 
claim  oonid  not  be  denied  because  the  ex- 
pense was  entirely  unnecessary  (Succession 
of  Boyd,  12  La.  Ann.  6i:0>  need  not  be  de- 
<dded.  The  dedsion  can  be  made  to  rest  upon 
the  facts,  and  we  prefer  so  to  rest  it.  The 
preponder^ce  of  ttie  evidence  ahowa  ttiat. 
when  the  accountant  applied  for  the  admin- 
istration of  the  anccesslon  of  Levlsa  Carpen- 
ter, the  present  OM>onent  was  about  to  oppose 
the  application,  when  an  understanding  was 
arrived  at,  according  to  which  the  accountant 
was  not  to  charge  any  commission  in  the 
succession  of  Levisa  Carpenter.  This  was  a 
valid  agreement,  and  is  binding  on  the  op< 
ponent 

The  next  ground  of  opposition  relates  to 
the  crop  of  1900.  It  Is  not  pressed  before 
US,  hence  it  need  not  be  further  noticed. 
Some  cwrectlons  were  made  in  the  account 
by  consent,  and  they,  in  turn,  call  tor  no 
attention  on  our  part 

The  remaining  grounds  of  opposition  had 
better  be  considered  together.  They  are  stat* 
ed  in  the  petlticm  as  follows: 

"(1)  Opponent  shows  that  said  Frank  Dtm- 
mlck  has  rendered  himself  liable  to  the  hdrs 
and  legal  representatives  of  said  estate  tor 
intwest  at  the  rate  of  10  per  cent,  annually 
frun  December  20;  1900,  up  to  the  date  of 
filing  said  account  on  (16,000,  tiie  amoont 
tor  which  said  Frank  Dimmi<ik  was  account- 
able at  said  date;  said  Interest  being  due 
by  him  fear  failure  to  render  an  account  of 
administration  as  provided  by  section  4.  Act 
90,  approved  and  signed  March  12,  18BS,  and 
also  as  provided  by  other  provisions  (tf  our 
statutory  law. 

Opponent  shows  further  that  the  said 
Frank  ZMmmlck  baa  incurred  liability  to  the 
estate  administered  by  him  of  20  per  cent 
annual  Interest  on  91,006.60  from  December 
16,  1899,  that  being  the  portion  of  the  cottcm 
crop  ol  IBM  retained  by  him  and  not  dis- 
trlbuted  to  heirs;  on  12,222.46  from  Febru- 
ary 8, 1900,  that  behig  amount  cash  proceeds 
of  sale  <a  that  date;  on  ^,688.33  from  No- 
vembw  28,  1900,  cash  payment  on  sale  at 
plantation;  on  $0,683.33  from  November  28, 
1001,  being  first  credit  installment  on  pur- 
chase price  of  plantation;  on  91,723  from 
January  25,  1001«  proceeds  of  sale  of  that 


date;  on  $774.25  from  April  25,  1011,  pro- 
ceeds of  sale  of  that  date;  on  $3,083.50  from 
December  1,  1901,  being  amount  of  notes  and 
accounts  collected  by  said  executor.  •  •  * 
The  20  per  cent.  Interest  upon  the  last  above 
mentlcmed  sum  being  due  by  said  Frank  Dim- 
mick  to  said  estate  as  a  penalty  for  his 
failure  to  deposit  said  sums  of  money,  a& 
soon  as  same  came  Into  his  hands,  in  one 
of  the  chartered  banks  of  this  state,  or  in 
one  of  their  branches,  allowing  interest  on 
d^slts,  and  tot  failure  of  the  said  executor 
to  keep  a  bankbook  in  his  official  name,  and 
for  having  paid  out  to  various  pwsons  said 
moneys  without  an  order  of  court,  and  fot 
his  own  personal  use  and  benefit 

"And  opponent  further  represento  that  even 
should  it  be  made  to  appear  that  said  Ftank 
Dimmlck  did  actually  deposit  the  funds  of 
the  estate,  or  a  portion  tiiereo^  in  some  bank, 
yet  he  withdrew  the  same  wlUKmt  any  <nvler 
of  court,  and  for  his  own  personal  use  and 
benefit 

"Opponent  further  shows  that  said  Frank 
Dimmlck  between  the  13tb  February  and 
May  8,  1901,  having  in  possession  the  said 
funds  as  executor,  used  over  $8,000  of  the 
same  in  purchasing  for  bis  own  account  the 
Interest  of  several  of  his  coheirs  in  the  es- 
tate, at  a  speenlatlve  figure,  instead  of  flltns 
an  account  and  distributing  said  numeys  to 
said  h^rs  to  whom  it  belonged." 

The  law  here  invoked  Is  sections  2  and  4 
of  Act  13  of  1887.  re-enacted  In  1866  (Act 
No.  00,  p.  78),  and  now  embodied  in  sections 
0  and  1405  of  the  Bevlsed  Statutes,  and  arti- 
cles 1150  and  1151  of  the  Civil  Cod&  The 
act  as  embodied  in  the  Revised  Stetntes  and 
the  Code  reads  as  follows: 

Section  9  (Identical  with  section  1465): 
"They  [executors,  adminlstratora,  etcl  Sball 
at  least  once  in  eveiy  twelve  montha,  render 
to  the  court  &om  whidi  they  received  their 
appointment  a  full,  fair  and  perfect  account 
of  their  administration,  and  on  failure  so  to 
do,  shall  be  dismissed  tnHu  office,  and  pay- 
tan  per  cent  per  umum  Interrat  on  all  aoms 
for  which  they  may  be  responsible,  from  the 
date  of  the  expiration  of  llie  twelve  montbs 
aforesaid." 

Article  1150,  Civ.  Code:  "AU  exeeaton. 
administrators,  curators  and  syndics  abaU  de- 
porit  all  moneys  collected  by  them,  as  sooa 
as  the  same  shall  come  tnto  ibelr  bands,  in 
one  of  the  chartered  banks  ot  this  stete,  or 
in  one  of  their  branches,  allowliv  interest 
on  deposits,  if  there  be  one  in  the  parSah. 
They  shall  keep  a  bank  book  in  their  offldal 
name,  and  shall  on  no  account  withdraw  de- 
posite,  or  any  part  thereof  until  a  tableau  ttf 
distribution  shall  be  homologated,  or  nnleas 
ordered  by  a  competent  court  and  then  only 
to  pay  such  debte  as  may  be  ordered  for 
payment  On  failure  to  comply  wltii  the  pro* 
visions  of  this  section,  they  shall  be  con- 
demned jointly  and  severally  with  th^  se- 
curities to  pay  to  the  use  of  the  estete  twen- 
ty per  cent  per  annum  on  the  amount  not 
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deposited  «  withdrawn  withoat  ftnttaority* 
besides  all  vedal  damage  suffered,  and  ahall 
be  dlamlased  fnxn  office." 

Article  llBl:  "Any  creOltor  or  other  person 
bitorated  may  at  the  regular  sittings  of  the 
courts  In  Mew  Orleans  and  In  the  conntty. 
as  well  during  the  racatloD  as  the  sitting  of 
the  coart  having  JnrlBdlctlOD,  file  in  the 
court  of  the  jni^ie  having  Jnrladlction  a  nu^ 
Hon  to  know  whether  any  execator,  admin- 
istrator, curator  or  syndic  has  any  funds,  and 
he  shall  be  botmd  witliln  ten  days  to  file  a 
tme  statement  of  his  account  and  his  bank 
book,  if  he  has  on^  showing  the  amount  of 
funds  collected  by  him,  and  on  failuie  so  to 
do,  shall  be  dismissed  from  office  and  pay 
ten  per  cent  per  annum  Interest  on  any  sums 
for  which  he  may  be  responsible." 

The  facta  pertinent  to  this  ground  of  op< 
poridon  are  as  follows:  ZjOTlsa  Carpenter 
DfanmifdE  died  In  Octob»,  189%  and  Addison 
IMmmK^  on  the  lOtb  of  Decranber,  1699.  Tb^ 
left  no  debts,  and  left  as  their  hebrs  their  j 
chUdren  add  grandehildreo.  The  children 
weae  (1)  the  accountant,  named  testamen- 
tary executor;  ^  Malvern  Dlmmlck;  (8) 
Mrs.  Price;  (4)  Mra.  McDowell.  The  grand- 
children were  (1)  the  minor  Frank  Fnlfiffd, 
iasne  of  the  marriage  of  tiie  (^tponent  with 
StellA  IMmmlck,  deceued;  (2)  the  minors  Bf- 
fle,  turtle,  Beesie,  Ira,  and  Willie  Dimmlck, 
issue  of  the  marriage  of  Coos  DlmmlclE,  de- 
ceased; 0)  John  Addison  and  Fanny  Dim- 
mlck,  issue  of  the  marriage  of  J.  D.  DInunick, 
deceased.  Four  children  and  the  issue  of 
three  predeoeraed  idilhlren.  Mrs.  Price  and 
the  minors  resided  In  St  Landry  parish; 
Mrs.  McDowell,  in  New  Orleans;  Bfalvom 
Blmmlck,  In  Arlsona;  and  John  Addison  and 
Fanny  Dlmmlck,  in  Nebraska.  All  the  prop- 
erty was  community.  The  husband  alone  left 
a  will.  This  will  was  probated  on  the  20th 
of  December,  10  days  after  the  deat2i  of  the 
testator.  It  appointed  Frank  IMmmiek  ex- 
ecutor, wltixHit  bond,  and  gave  him  <a» 
fbnrth  of  the  estate— tiie  entire  portion  with- 
in the  dispodng  power  of  the  testator.  The 
executor  qualified  on  the  aame  day,  Decem- 
ber 20,  1S99. 

The  Inventuy  of  the  estate  tras  made 
promptly,  and  was  filed  In  court  on  the  27th 
of  Decembra-.  The  property  of  the  estate 
consisted  of  the  following:  Three-fourths, 
undivided,  of  fl»  Bellevne  Plantation,  and 
of  the, proceeds  of  the  crop  made  on  It  In 
1S90;  some  lands  of  no  great  value;  and 
some  movable  property  and  notes;  the  whole 
estinuted  at  919,282.66. 

The  minors  Effle,  Myrtle,  Bessie,  Ira,  and 
Willie  Dimmick  being  without  a  totor,  it  be- 
came necessary  to  applet  one;  and  Frank 
Dimmick,  the  executor,  was  appirinted  dative 
tutor,  and  quaUfled  as  such  on  the  27tii  of 
Decembe>-the  day  itself  on  whidi  the  in- 
ventory was  ffied. 

A  few  d^B  thereafter,  on  the  2d  of  Jauo* 
ary,  tbe  executor  made  a  division  of  the  pro- 
ceeds of  the  crop  of  1899  among  the  hdrs. 


These  proceeds  amounted  to  HfiOSJS.  Be 
deducted  therefrom  the  M79.76  viitlch  he  now 
claims  was  due  him  for  his  expenses  in  mak- 
ing the  crop;  next,  he  deducted  oufr-fonrth, 
as  belonging  to  him  as  part  owner  ia  tibe 
plantetlon;  then  he  deducted  fl,200;  the  es- 
timated legal  senses  for  settling  tbe  sno- 
cesdon;  and  finally  he  divided  tbe  reumln- 
der  among  tibe  heirs,  gMng  $100  to  each. 
This  9100  the  opponent  received  and  gave  re- 
ceipt for. 

A  few  days  after  this  parUtitm,  on  ilie  IStb 
of  January,  1000,  the  heirs  entered  into  an 
agreement  by  which  tlie  sale  of  the  IBellevue 
Plantation  was  to  be  postponed  tot  one  year, 
and  Uie  plantation  vras  during  tbat  time  to 
be  cultivated  by  Uie  executor  for  the  benefit 
of  tbe  estate,  he  to  receive  for  his  awvloes 
as  manager  V60a 

Six  daya  after  this  agreement,  on  the  22d 
of  January,  Frank  Dlmmlcik  qnalifled  as  ad- 
minlstrator  ot  tbe  snccesdtm  of  Levlsa  Car- 
penter. 

On  the  8th  of  February,  1900^  the  mova- 
bles, except  those  necessary  for  operating 
tbe  Bellevue  Plantation,  were  sold,  on  tbe 
petition  of  the  executor  and  with  the  con- 
sent of  the         and  realtaed  92,222.46. 

This  money  the  executor,  between  the  10th 
of  February  and  the  2d  ot  March,  distrib- 
uted to  the  heirs.  But  he  did  not  let  the  op- 
pon«it  know  that  he  was  making  tbe  dis- 
tribntloh,  and  tbe  (q»poneut  did  not  get  tiie 
share  coming  to  Ms  ward.  Both  this  dia- 
trlbntion  and  that  of  Uie  proceeds  of  tiie 
crop  of  1800  were  made  extrajudicially.  Ask- 
ed why  he  did  not  give  the  oH>onent  the 
share  coming  to  his  ward,  the  executor  an- 
swered that  the  ora>onent  did  not  call  for  it. 
The  opponent  tesCLfles  that  he  did  not  know 
that  a  distribution  waa  bet^  made,  and  only 
heard  of  It  some  time  afterwards,  and  Iben 
only  incidentally,  in  conversation  wlUi  one 
ot  the  heirs.  In  pc^t  of  fact,  tiie  only  mon- 
ey received  by  tbe  ojfponmt  to  this  day  is 
the  9100  of  the  proceeds  of  the  crop  of  1890. 

On  the  12tfa  of  April,  1900^  the  opponent 
filed  the  suit,  already  referred  to,  to  set  aside 
the  transfer  made  by  tbe  deceased  to  Frank 
IHmfflIck  to  Febmary,  1898;  of  a  one-fourth 
Interest  In  the  Bellevue  Plantation.  The 
suit  was  also  for  a  partition  of  the  plantation 
hy  Udtatlon.  On  ttila  latt«  demand,  no  de* 
fense  being  made,  ttie  court  on  the  12tb  of 
October,  1900^  rendered  a  separate  judgment 
decre^ng  the  partition,  and  flxtag  the  terms 
of  the  sale.  These  were,  one-third  cash,  and 
tbe  balance  payable  In  on^  two,  and  Uiree 
years,  to  be  represented  by  faltere8^bearlng 
notes  of  denomlnationa  corresponding  with 
the  amonnte  coming  to  each  heir  out  of  tbe 
price. 

The  phmtatlon,  without  the  immovables  by 
destination  thereon,  was  aoid  on  tbe  28th  of 
November.  1000,  for  917.060,  the  adjudlcatee 
bdng  the  executor  himself.  Possession  was 
not  to  be  delivered  before  the  1st  of  January 
following.  The  aucttonea's  procds  vo'bal  of 
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the  sale  redtea  that  the  price,  consIstlDg  of 
notes  and  cash,  was  deliyered  to  the  execu- 
tor. 

No  fnrthw  8t«ps  wwe  taken  In  the  aucces- 
sion  proceedings  ontll  Janiuur  25*  1901,  when 
the  immoTables  1^  destination  on  the  plan- 
tation were  sold.  Th^  brought  $1,728.60, 
and  this  price  was  paid  over  In  lasb  on  the 
same  day  to  the  execntor.  The  lands,  notes, 
etc.,  were  sold  on  the  25th  of  April.  1901,  and 
the  prlc^  9774.25,  was  paid  on  the  same  day 
in  cash  to  the  executor. 

On  the  13th  of  Febmary,  1901,  the  encutor 
bought  the  rights  of  ISn.  UcDowell  and  Mrs. 
Price  in  tbe  snocesslon.  On  tibe  27th  of 
March  he  bought  tboee  of  John  Addison  Dlm- 
midc  and  Fanny  Dimmlck,  residents  of  Ne- 
braska. On  the  8d  of  May  he  bought  those 
of  Malrem  Dimmlck,  a  reddent  of  Arlsona. 
In  not  one  of  the  four  acts  of  sale  was  any 
price  stated,  but  only  that  the  sale  was  mads 
for  valuable  consideration.  Questioned  on 
the  witness  stand  as  to  why  this  was  don^ 
and  as  to  what  was  the  real  prlM,  the  execu- 
tor states  what  the  price  of  each  sale  was, 
and  says  that  bis  attconey,  and  not  he.  Is 
responsible  for  Its  not  havhig  been  stated  in 
tlie  act;  that  after  cme  act  bad  been  passed 
he  BiQMiMted  tliat  the  price  be  stated,  but 
that  tlw  attorn^  and  tiie  notary  said:  "No; 
leave  It  as  tt  Is.  It  makes  no  difference^" 
Tbe  price  of  these  sales  was  computed  or  fix- 
ed on  the  basis  of  the  executor's  being  own- 
er of  one-fourth  of  the  plantation,  and  of  bis 
bebig  entitled  to  the  credit  of  f479,  and  also 
on  the  basla  of  tbe  deduction  of  11,200 
made  from  the  proceeds  of  the  crop  of  1880 
for  the  ejQwnses  of  settUng  the  estate  bar- 
ing been  properly  -made.  Oomparlng  the 
prices  of  the  sales  with  the  amounts  the  heirs 
would  have  rectived  bad  they  not  sold  their 
rights,  the  price  of  the  sale  by  Mrs.  Mc- 
Dowell was  flS0;74  more;  that  ct  tbe  sale 
by  Mrs.  Price.  $119.26  less;  that  of  the  sale 
by  Malvern  Dlmmfcb,  V699.26  less;  and  that 
of  the  sale  by  Addlstm  and  Fanny  Dlmmick, 
9719.26  less.  After  these  sales  Uie  ettcotor'a 
interest  In  the  succession  was  as  follows: 
As  legatee,  one-sixth  of  the  whole;  as  bdr 
and  as  purchaser  of  the  rights  of  his  coh^rs. 
five-sevenths  of  flve-slxtlis  of  the  whole.  In 
other  words,  the  total  estate  beii^  926,201.- 
78»  bis  share  was  919,968.26. 

Tbe  suit  to  annul  the  transfer  of  the  un- 
divided fourth  of  the  plantation  was  finally 
decided  In  the  Sui^eme  Court  on  tbe  81st  of 
March,  IGOQ.  It  resulted  in  a  judgment  an- 
nnlllDg  the  transfer,  and  allowing  Frank 
Dimmlck,  the  eze<entor,  93,900  for  tbe  services 
in  payment  of  which  the  transfer  bad  been 
made.  Tbe  account  to  which  oj^usltion  is 
now  made  was  filed  on  the  10th  of  Junck 
1002,  two  months  and  ten  days  after  the 
decision  of  the  suit  The  account,  however^ 
bad  been  made  out  and  submitted  to  the  at- 
torney ot  tbe  opponent  three  weeks  previous- 


So  much  for  Uie  chronologicid  talstory  of 
the  settlemoit  of  the  socces^on. 

The  main  facts  on  which  the  f^wsltlon 
tests  are  those  In  connection  with  the  con- 
duct of  the  ezecntm  in  withdrawing  troca 
bank  those  of  the  funds  of  the  estate  which 
he  bad  dqxtslted,  and  in  failing  to  d^^oslt 
othen.  These  fiicts  we  intentionally  abstain- 
ed from  giving  as  we  went  akmg.  In  ocdor 
that  they  might  be  given  togethor  and  in 
greater  detail. 

Of  the  proceeds  of  the  crop  ot  t869,  amount- 
ing to  94,502.16,  the  executor  d^osited  in 
bank  98,^Jia  Tbls  dqjKwlt  he  made  on  tiie 
20th  of  Deeembw,  die  day  on  wlildi  be  quali- 
fied. Of  the  proceeds  of  the  first  sale  of 
movables,  that  of  the  8th  of  Ffebmary,  1900, 
amonnUi^  to  92,222.45.  he  deposited,  oa  the 
9th  €t  Fdxruary,  9600,  and  on  tiie  IBth  of 
February,  9828.36,  or  a  total  of  91.828.25.  Be- 
yond this,  the  executor  never  d^oslted  one 
cent  in  bank  to  tbe  credit  of  tbe  estate,  or 
to  his  own  credit  as  executor.  On  the  iith 
of  November,  1900,  be  received  in  cash  one- 
third  of  tbe  price  of  tbe  Betlevue  Plantation, 
or  96,650;  and  later,  presumably  one  year 
later,  he  recaived  another  third,  w  $&jBaSi. 
On  Uie  Kth  of  January,  1801,  be  rec^ved 
91,'^3,  proceeds  of  sale  d  movables;  and  on 
tbe  26th  of  April.  1901,  he  received  9774.25. 
proceeds  of  salb  of  lands,  etc  In  addition 
to  this,  he  collected,  at  dates  not  given, 
moneys  due  the  estate  to  the  amount  of  93,- 
068m 

By  August  8.  1900.  he  bad  drawn  oat  all 
of  tbe  96.280.76  deposited,  9719.75, 
and  this  last  amount  he  drew  oat  on  the 
IStli  of  Fetenary,  1901.  Tbe  withdrawals 
were  as  follows:  December  20tb,  9100.98; 
December  26tb.  916:  January  2;  1900,  91.236; 
January  6th,  9176.74;  January  17th.  $22; 
February  1st,  977;  F^HTuary  IStb,  91,000; 
February  16th,  936.25;  February  19tfa,  «115; 
February  27th,  912.28;  Mardi  1st,  9180;  March 
2d,  9190;  March  8th.  9190;  March  14tb.  «100; 
April  14th.  971;  July  9th.  9500;  Angost  28tli.- 
9600;  February  18,  1901.  9719J». 

The  executor  does  not  pretend  to  have  had 
any  ordor  of  court  for  these  wUfadrawals. 
On  cToss-ttamlnatlon  he  tertlfles  that  the 
91.235  was  withdrawn  for  the  purpose  of 
partitioning  the  proceeds  of  tbe  crop  of  18M 
among  the  heirs;  the  977  to  pay  tor  a  tomb; 
tbe  91.000  to  pay  himself  his  one-fourth  In- 
terest in  the  crop  of  1889.  That  he.  cumot 
recollect  for  what  purpose  the  9500  and  the 
9719.66  were  withdrawn. 

The  executor  does  not  gLre  any  explanation 
of  why  bo  did  not  deposit  the  money  of 
the  estate  In  bank,  except  that  he  says  be 
did  not  tiilnk  or  know  that  It  was  necessary 
to  do  so,  as  he  was  owner  of  five-slxiJu  of 
the  estate  But  we  find  that  he  did  not  ac- 
quire the  TigbtB  of  Mrs.  MdiJowMl  and  of 
Mrs.  Price  until  the  13th  of  February,  l»oi, 
and  the  righta  of  John  Addlscm  and  Fanny 
Dlmmick  and  of  Malvern  Dimmlck  until  tbe 
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27tli  of  Bfuch  and  8d  of  May,  1901,  respec- 
tlTely.  He  recelTed  tbe  funds  of  the  estate 
in  caab  aa  follows: 

Dee.  20,1889.  Proceeds  of  sale  of 

crop  of  1890  W02  15 

Feb.    8, 1900.  Proceeds  of  sale  of 

movables   2,222  4fi 

Nov.  28. 1900.  Ouh  portioD  of  price 

of  plantation   6.683  83 

Jan.  25,1801.  Proceeds  of  nb  of 

movables   1.723  00 

April  26, 1901.  Proceeds  of  sale  of 

lands,  etc.    774  25 

M07.  28, 1801.  (Presumably)  first  in- 
stallment oE  credit 
portion  of  price  of 
plantation   6,688  88 

He  bad  tberefore  Tecelved  and  failed  to 
d^NMdt  large  soms  of  monegr  of  tbe  sooces- 
Bton  before  Cbe' sales  bf  bis  coheirs  to  him 
bad  beoi  mad&  He  explains,  bowever,  that 
as  far  UuA  as  December,  1899,  an  agreement 
bad  been  entered  Into  wltti  the  alsent  beln 
by  which  tbey  wore  to  sell  him  liielr  lights 
at  a  price  to  be  fixed  th«eaft»  on  the  basis 
of  the  sale  of  the  plantation,  and  on  an  ea- 
tUnatlon  to  be  made  of  tile  other  property 
of  the  estate. 

It  has  been  noted  that  In  tbe  o^osltlon  tbe 
charge  Is  expressly  made  tiiat  the  execntw 
tised  tbe  fonda  of  the  estate  to  pordiase 
tbe  rights  of  his  coheirs  at  a  specnlatlTe 
ftgnre.  The  executor  does  not  deny  that  be 
used  the  fends  of  the  estate  to  make  the  pnr- 
ebases,  but  he  says  that  the  funds  were  bis 
own,  because  the  btirs  to  wbom  he  paid  tbe 
money  bad  agreed  to  s^  oat  to  him,  and 
knew  what  money  he  was  paying  them  with. 
The  accusation  tbat  he  took  advantage  of 
tals  position  aa  executor  to  drive  an  maequal 
baif[aiB  wltb  bis  coheir^  especially  the  ab- 
aentees,  be  meets  by  no  testimony  except  his 
own.  Hie  conoealmeot  of  fb»  price  he  ao- 
counta  tor  by  laying  the  blame  at  the  door 
of  bis  attorney. 

Such  are  tbe  facts.  It  may  wdl  be  tliat 
everything  was  as  the  executor  says,  and, 
■taice  tbe  learned  judge  a  qno  has  accepted 
tbat  vision  of  tbe  matter,  we  win  do  Hib 
■ame,  especially  aa  the  heirs  whose  rights 
he  bought,  who  are  the  only  possltde  snf- 
fexen  firom  bis  ad;  are  not  before  tbe  court, 
complaining;  bat  tbe  naked  facts  remain  tbat 
tbe  executor  of  this  debt-free  succession  ren- 
doed  no  account  until  June,  1902.  two  full 
yean  and  six  months  after  bis  qualltylog; 
tbat  be  deposited  none  of  the  money  of  the 
ancoession  In  bank,  exo^t  $5,280.75:  and  tbat 
tblB  small  deposit  he  soon  withdrew  with- 
out any  order  of  court,  and  without  any 
tableau  having  been  homologated. 

On  these  facta  the  act  of  1887  pronounces 
Judgment  in  no  uncertain  or  amb^pionB  terms. 

The  judge  a  quo  overruled  flils  ground  of 
opposition  nevertheless.  He  held  that  the  Im- 
position of  the  penalties  of  this  act  of  1837 
was  discretionary  with  the  court,  and  that, 
in  bis  (pinion,  tile  ease  was  not  a  proper  one 
tor  tiie  exercise  of  tbe  severity  of  tbe  stat- 
nte;  a  full  aoooont  havbig  been  r»dered,  and 


tbe  succession  having  suffered  no  loss.  In- 
dividually he  was  of  opinion  tbat  ttie  stat- 
ute is  imperative,  and  leaves  no  discretion 
to  tbe  court,  but  he  felt  bound  to  follow  tbe 
dedsions  of  this  court  in  the  cases  of  Buc- 
ceaalon  of  Boutfe,  82  La.  Ann.  567;  Congrei^- 
tion  V.  Farrelly,  34  lia.  Ann.  538r&nd  Succes- 
sion of  Barrett,  48  La.  Ann.  61,  8  Soutb.  488. 

In  this  appreciation  of  tbe  facts  of  tlie 
case  we  can  agree  wltb  our  learned  Brotha* 
only  in  part  Granting  tbat  the  encutor  is 
excusable  for  not  depoaitlng  that  part  of  tbe 
proceeda  of  tbe  crop  of  1889  and  of  the  sale 
of  FelKnazy  8,  1900,  destined  eventually  to 
come  to  himaelf  as  b^  and  legatee  and  as 
tutor,  and  that,  also,  he  is  excusable  toe  taav- 
ii^  withdrawn  tbe  ^"oceeds-of  the  sale,  at  the 
instance  or  with  the  consult  of  the  beirs, 
to  make  an  ertrajadlcial  partition,  the  por- 
tltm  of  tiie  funds  covered  by  tlds  excuse 
amounte  to  only  $190  to  each  b^,  or  $1330, 
and  $750.35  to  himself  as  l^tee,  or  a  total 
of  $2,080.35,  or  even  adding  his  -one-fourth  as 
part  owner  of  iite  plantation,  to  $8,458.88, 
whereas  the  fund  to  question  amounted  to 
$4,502.16.  And  so  likewise  aa  to  tiie  pro- 
ceeds of  the  sale  of  B^bmary  8,  1900.  He 
withdrew  from  deposit  the  share  of  the  op- 
ponent's ward,  and  never  paid  it  over  to  <9- 
ponent.  These  facts  speak  fbr  thems^ves, 
and  condemn  tbe  executor  beyond  tbe  discre- 
tion of  the  court,  unless,  todeed,  tbe  discre- 
tion b  to  be  one  entirely  uninQuenced  by-  the 
act  M  1887.  And  so,  also,  as  to  the  share  of 
tbe  Pnlford  minor  tai  the  proceeds  of  the 
sale  of  tbe  plantation  and  of  tbe  other  prop- 
er^ Dt  tbe  estate.  Furtbermure,  under  his 
own  testimoQy,  It  waa  not  until  several 
months  after  tbe  sale  of  tbe  plantation  tiiat 
be  agreed  npon  a  price,  and  consummated  a 
sale  of  de  righto  Of  tiie  heirs  wbom  be 
bought  out  He  sbonld  to  tbe  meantime  have 
deposited  the  funds,  and  did  not 

The  balance  to  tbe  credit  of  tbe  estate  In 
bank,  $719.65,  was  drawn  out  on  tbe  same 
day  op  which  tbe  acta  of  sale  with  Meadames 
McDowell  and  Price  were  passed.  Question- 
ed on  the  witness  stand  as  to  whether  he 
did  not  draw  out'  tbese  funds  of  the  estate 
for  the  purpose  of  using  same  towards  mak- 
ing payment  under  these  sales,  be  answers, 
he  cannot  say;  he  does  not  recollect  Again, 
he  cannot  say  for  what  purpose  be  witiidrew 
the  $500  of  July  0th,  and  tbe  $500  of  August 
2Sth--whetiier  it  was  not  tot  bis  own  private 
purpose. 

The  plea  tff  Ibe  executor  tbat  be  could  not 
Hie  an  account  so  long  as  tiie  suit  to  set 
aside  the  transfer  of  tbe  fourth  toterest  in 
tbe  plantation  to  bimself  remained  undecided 
cannot  avalL  If  such  excuses  could  avail, 
they  would  not  be  wanting  in  every  case, 
and  tbe  law  imperatively  requiring  an  ac- 
count to  be  filed  would  remain  a  mere  dead 
letter.  What  the  law  requires  to  be  filed  is 
an  account,  not  a  final  account.  Tbe  execu- 
tor might  have  filed  a  provlslMial  account 

The  learned  counsel  for  the  opponent  con- 
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tends  that  the  act  of  1837  1b  ImperatlTe  and 
leaves  no  discretion  to  the  court,  and  that, 
therefore,  whenever  one  of  the  cases  pro- 
vided for  by  the  act  is  presented,  the  pen- 
alties of  the  statute  must  be  imposed,  and 
that  the  present  case  comes  squarely  with- 
in the  statute.  This,  we  feel  compelled  to 
say,  appears  to  us  to  be  the  only  view  that 
can  be  taken,  If  the  act  of  1837  is  not  to  be 
Ignored  entirely, 

The  language  of  the  act  Is  unconditional, 
unambiguous,  explicit,  and  Imperative:  "Ex- 
ecutors shall  render  an  account  at  least  once 
In  every  twelve  months,  and  on  failure  to 
do  BO  shall  be  dismissed  from  office  and  pay 
ten  per  cent,"  etc.  "Shall  deposit  all  mon- 
eys collected  by  them  as  soon  as  same  shall 
come  into  their  hands,  and  shall  on  no  ac- 
count withdraw  the  deposits,  or  any  part 
thereof,  until  a  tableau  of  distribution  shall 
be  homologated,  or  unless  ordered  by  a  com- 
petent court,  and  then  only  to  pay  such  debts 
as  may  be  ordered  for  payment  On  failure 
to  comply  with  these  provlBlons,  they  shall 
be  condemned,"  etc. 

The  act  is  not  remedial,  but  penal,  in  na^ 
ture.  Shortly  after  its  enactment  it  was  de- 
clared in  the  Succession  of  Peytavln,  7  Bob. 
479,  to  be  a  "highly  penal  statute."  For  cer- 
tain acts  It  denounces  certain  penalties,  In 
positive,  imperative  terms.  How  it  can  be 
said  that  the  enforcement  of  it  Is  discretion- 
ary, we  must  say  we  do  not  understand.  It 
Is  as  binding  on  the  courts  as  upon  e3»cu- 
tors  and  administrators. 

But  that,  VLB  stated  by  the  judge  a  quo, 
this  court  has,  in  at  least  two  decisions,  held 
the  enforcement  of  the  act  to  be  discretion- 
aiy,  there  can  be  no  questionlag.  In  the  case 
of  Congregation  v.  Farrelly,  34  La.  Ann.  533, 
the  executor  had  failed  to  ille  an  account 
within  the  year  as  required  by  the  statute, 
but  had  filed  one  after  suit  had  been  brought 
against  bim  for  his  removal,  and  for  the 
penalties  denounced  by  the  statute.  The 
court  excused  him  on  the  ground  that  the 
account  filed  by  him  was  full  and  complete, 
and  that  "it  Is  well  settled  that  the  enforce- 
ment of  the  penalties  provided  for  this  and 
similar  defaults  of  executors  and  admln^tra- 
tors  is  matter  within  the  sound  discretion 
of  the  court."  In  Succession  of  Barrett  43 
La.  Ann.  63.  8  South.  438,  the  administrator 
had  failed  to  deposit  the  funds  of  the  suc- 
cession, and  the  court  excused  him  on  the 
ground  that  he  bad  not  made  an  Improper 
use  of  the  funds;  that  the  debts  paid  with 
the  money  were  due  by  the  succession;  and 
the  court  added  tliat  it  would  not  "interfere 
vrlth  the  discretion  vested  In  the  Judge  in 
the  enforcement  of  these  i>enaltle8."  Gitinf 
the  Farrelly  Case. 

The  other  cases  In  our  Reports  bearing 
upon  the  point  are  the  following: 

In  Succession  of  Head,  28  La.  Ann.  800, 
the  court  held  squarely  that  failure  to  file 
an  account  within  the  year  is  not  cause  for 
the  removal  of  an  administrator,  provided 


that  when  caUed  iqkui  to  file  as  account, 

he  does  so. 

In  Succession  of  Boutte,  32  La.  Ann.  fiG6. 
the  court  while  declaring  that  the  failure 
to  deposit  and  the  paying  out  of  moneys 
without  order  of  court  are  both  plainly  pro- 
hibited by  article  1150,  Act  1837,  and  sub- 
ject the  executor  to  penalties,  nevertheless 
said  that  against  mere  technical  vlolattons 
of  the  statute  the  executor  may  plead  equi- 
ty. 

In  Depas  v.  Rlez,  2  La.  Ann.  30,  where  an 
administrator  bad  failed  to  deposit  the  funds 
of  the  succession  In  bank,  and  where,  so 
far  as  the  report  of  the  case  shows,  there 
was  no  question  of  misuse  or  loss  of  the 
funds,  the  court  disposed  of  the  matter  In  a 
very  few  words,  as  follows:  "There  is  no 
error  In  the  Judgment  dismissing  the  execn- 
trlx  from  office.  The  third  section  of  tbe 
act  of  1837  is  imperative,  and  It  Is  not  pre- 
tended that  she  has  compiled  with  its  requisi- 
tions." 

In  Succession  of  Christy,  6  La.  Ann.  427, 
the  executor  was  dismissed  merely  for  liav- 
ing  failed  to  deposit  the  funds  of  the  suc- 
cession. No  proof  was  administered  of  any 
loss  to  the  succession,  or  of  misuse  of  tbe 
funds.   The  court  said: 

"The  object  of  the  law  was  to  prevent 
the  eagerness  and  Utlglousness  with  which 
those  trusts  were  sought;  another  to  insure 
prompt  settlements  with  heirs  and  creditors, 
which  were  protracted  by  Interminable  liti- 
gation, while  tbe  fiduciary  had  the  tempts^ 
Hon  of  using  the  money  as  his  own.  The 
law  has  had  a  most  salutary  effect  In  these 
respects,  and  commands  the  favor  rather 
than  the  reluctant  aid  oC  the  court  in  cany- 
Ing  It  into  effect" 

In  Succession  of  Caballwo,  ^  Ia.  Ann. 
646,  it  was  not  shown  that  the  failure  to  de- 
posit the  funds  had  resulted  In  loss  to  the 
BuccesBlon,  nor  was  any  proof  admintotered 
of  what  use  the  executor  had  made  of  the 
funds.  The  court  enforced  the  penalties  of 
the  statute,  contenting  itself  with  saying: 
"This  sum  the  executor  should  pay  ovct  to 
the  opponents,  with  twenty  per  cent  per  an- 
num Interest  because  he  failed  to  keep  the 
same  deposited  In  a  chartered  bank  of  thla 
state  according  to  law."   Citing  Bev.  St.  (  7. 

In  Reed  v.  Crocker,  12  La.  Ann.  445,  where, 
again,  so  far  as  appears  from  the  r^jort  ot 
the  case,  the  succession  had  suffered  no  loss, 
and  there  had  been  no  misuse  of  the  funds, 
the  executor  was  dismissed  and  tbe  penalties 
imposed,  because  the  funds  bad  not  been  de- 
posited and  an  account  had  not  been  flled 
within  the  year.  The  court  said:  "Tbe  court 
below  has  held  the  defendant  liable  to  tbe 
penalty  Imposed  by  the  act  of  March  13, 
1837  (section  8),  re-enacted  on  the  12th 
March,  1855,  for  such  sums  as  the  executor 
withdrew  from  the  bank  without  an  order 
of  court  and  we  find  no  error  in  that  rul- 
ing. The  cases  are  numerous  In  which  tbe 
penalty  has  been  enforced.  Indeed,  the  law 
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Is  Impentlte.  Oases  ml^t  poaslblr  aiise 
whose  peculiar  clrcamstaaces  would  form  an 
exception— as,  for  luBtance,  If  the  adminis- 
trator held  ttie  povar  of  attomer  from  tlie 
Tex7  Iwlrs  who  claimed  to  make  him  liable 
tat  the  pmalty  of  the  statute  In  qoestfon. 
The  requirement  of  tioth  these  statutes  Is 
no  less  ImperatiTe  that  the  executor  must 
r«idflr  a  full  account  of  his  administration 
at  least  once  in  erecy  twelve  months." 

In  Pearte  t.  White,  7  Xa.  Ann.  4fiO.  the 
court  refused  to  remove  an  administrator 
who  had  failed  to  deiw^t  the  money  of  the 
snccMSIon;  but,  as  we  gather  from  the  record, 
the  succession  was  large,  and  the  money  was 
"inconsiderable— not  more  than  necessary  to 
pay  expenses."  Perhaps  the  conrt  considered 
the  case  came  within  the  maxim,  "De  mini- 
mis non  cnxat  lex." 

In  Dickson  r.  Dickson,  28  La.  Ann.  S83, 
the  court  refused  to  Impose  the  penalties  of 
the  statute  upon  an  administrator  where  pro- 
ceeds of  a  crop  belonging  to  the  succession 
had  been  lost  by  the  bankruptcy  of  the  com- 
mission merchant  In  whose  hands  they  had 
been  anfferd  to  remain.  But  as  we  under- 
stand the  decision.  It  Is  pitted  on  the  fact 
that  the  hdrs  Impliedly  consented  to  the 
fund  being  left  In  the  hands  of  the  commis- 
akm  merchant 

In  BuccessiMi  of  Sparrow,  3ft  La.  Ann.  701, 
2  South.  601,  the  reliance  wbls  not  on  the  act 
ot  1837,  and  nothing  shows  that  the  court 
had  tbe  act  of  18S7  in  mind,  but  the  court 
there  said:  "It  is  well  settled  that  the  en- 
forcement ot  the  penalties  proTlded  for  this 
and  similar  defaults  of  executors  and  admin- 
istrators Is  a  matter  within  the  sound  dls- 
cretlon  of  the  conrt"  Oltlng  Congregation  t. 
S^rrelly,  fn>m  which  this  dictum  Is  quoted 
Terbatbn,  and  Dickson  t.  Dickson,  decided, 
as  we  hsTe  just  said,  upon  tbe  consent  of 
the  heirs,  not  npcm  the  Interpretation  of  the 
act  of  1B87. 

In  Ford  T.  Kittredge,  26  La.  Ann.  IM,  the 
court  said:  *^he  has  not  filed  an  account 
<tf  her  administration  within  a  twelTenumth. 
The  law  makes  this  her  duty,  for  tbe  non« 
pof  ormance  of  which  the  penalty  Is  dismissal 
from  office.  Rev.  St  S  9." 

In  Oray  t.  Waddell,  88  Ia.  Ann.  1081,  the 
conrt  said: 

*1t  Is  contended  that  a  Jodgmeiit  ot  re- 
moral  upon  ftdlure  to  lUe  an  account  Is  not 
authorised,  unless  there  Is  first  an  order  to 
rendw  an  account,  and  refusal  to  obey  such 
order;  and  reference  Is  made  to  section  8686^ 
Her.  St,  as  sustaining  this  pn^oalflon.  And 
It  Is  argiMd  fliat  Inaonncb  as  the  administra- 
tor, In  this  Instance,  did  rendw  his  account 
when  ordered  to  do  si^  the  ludgmrait  was 
without  law  oe  reason  to  support  it  The 
section  of  the  Revised  Statutes  referred  to 
as  supporttog  this  view  contains  merely  the 
SMnTtoUm  that  a  curator  of  a  succession  may 
take  a  rule  on  an  executor  or  administrator 
to  show  whether  he  has  any  funds  In  his 
bands  for  the  payment  of  the  debts,  and,  on 


his  failure  to  file  the  prefer  statanoit  In  ten 
daya,  be  may  be  dinnlssed.  The  section 
which  follows  the  one  refored  to  0697),  how- 
ever, requires  that  such  fldndarles  shall,  *at 
leut  once  In  erery  twelve  months,  rendu  an 
account  of  th^  administration,  and,  on  fail- 
ure BO  to  do,  shall  be  dismissed  ftom  office 
and  pay  ten  per  cent  per  annum-  on  all  sums 
for  which  thc^  may  be  responMbl^  from  the 
date  of  the  expiration  ot  the  twdve  months 
aforesaid,'  and  the  trams  oC  this  requirement 
are  mandatory,  and  show  that  the  duty  is 
to  be  performed  under  the  penalty  prescribed, 
without  an  order  to  compel  the  discbarge  of 
such  duty." 

In  Successlwi  of  Benton,  106  La.  BM,  81 
South.  128,  B»  L.  R.  A.  186.  tbe  above  cases 
■won  referred  to,  but  not  by  way  of  criticism 
and  oamlnatton  in  the  light  of  the  express 
provisions  of  tiie  act  of  1837. 

In  this  review  ot  the  dedMons  ot  this  court 
bearing  upon  the  interpretethm  ot  Act  13  of 
1887,  we  have  not  noted  the  cases,  like  that 
of  Succesdon  of  Wlllla,  109  La.  281,  88 
South.  S14,  where  this  court  has  refused  to 
remove  an  admlnlstmtor  or  execntw  tta  the 
reaacm  that  the  succession  was  wound  up, 
and  the  removal  of  the  officer  would  have 
no  other  effect  than  to  occasion  further  ex- 
pense. To  wiforce  the  statute  In  such  a  case 
would  be  to  cause  It  to  mulct  in  useless 
costs  the  very  parties  in  whose  belmlf  It  was 
passed.  The  stetnto  would  be  wounding  the 
very  ohJecte  of  Its  protection;  Indeed,  turning 
ite  sword  against  Ito  own  Ineast  Such  de- 
linquent administrators  and  coecotns  may  be 
made  to  pay  the  penalties  denounced  by  tbe 
statute,  where  tho  parties  in  Interest  demand 
It;  but  to  remove  them  from  office,  to  no 
one^s  good,  and  to  the  great  harm  of  the 
socoesslon,  would  be  to  follow  blindly  -the 
letter  of  the  statste,  while  ignoring  ite  spltrlt 
Other  cases  may  be  easily  Imagined,  coming 
wtthin  the  lettn,  but  manlfestiy  not  within 
the  Intendment  of  tbe  statute-es,  for  in- 
stance, where  the  filing  of  an  account  has 
been  delayed  fw  a  short  while  beyond  the  12 
months  because  <a  the  serious  Illness  of  the 
officer  or  of  the  attorney  who  was  to  pre- 
pare the  account;  but  this  does  not  affect 
tbe  rule  that  the  penalties  must  be  Imposed 
whenever  the  statute  has  bem  violated, 
whether  thereby  the  succession  has  suffered 
loss  or  not 

Also  the  statute  may  be  rendered  ln<^ra- 
tlve  by  ttie  consent  of  the  parties  In  interest 
heirs  or  creditors.  It  having  been  oiacted  In 
their  interest,  tbof  oertalnly  can  waive  Ite 
benefit  and  dispaise  with  Ita  obsnrvance,  as 
Is  said  by  the  court  In  the  case  ot  Reed  v. 
Orocker,  12  La.  Ann.  446.  For  instance,  in 
the  Instant  case  no  penalty  could  be  decreed 
In  connection  with  that  part  of  the  proceeds 
of  the  crop  of  1899  that  was  extrajudicially 
partltkmed  amoos  the  heirs,  nor  In  connec- 
tion with  tiiat  part  ot  the  funds  coming  to 
the  executor  hlmadf,  nor  In  connection  with 
that  part  coming  to  fbo  taeira  who  have  aold 
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blm  tb^  rlshts,  nor  In  cmnection  with  that 
part  coming  to  the  mlnon  under  his  tutelage, 
whose  fimds  he  had  control  of.  As  to  all 
these  amounts,  the  rl|^t  to  an  account  and 
the  right  .to  hare  the  f  onda  deposited  must 
be  considered  to  have  been  waived.  Bat  the 
opponent  has  made  no  such  waiver,  and,  since 
he  is  demanding  the  enforcement  of  the  stat- 
ute, the  court  is  bound,  we  'think,  to  give 
jndgment  accordingly. 

We  do  not  think,  however,  that  double  In- 
terest can  run  against  the  execntor;  that  iff, 
10  per  cent  for  nonfiling  of  account,  and  20 
per  cent  for  nondepositlng  or  tor  withdraw- 
ing, or  80  per  cent  In  al^  but  that  only  one 
Intereat  can  mn. 

Furtbermwe,  the  20  pw  cent  Intwest  be- 
ing imposed  by  way  of  penalty  for  not  de- 
positing funds  received  by  the  executor  for 
the  succession.  It  can  be  computed  (mly  oa 
funds  actually  received;  and,  while  sums  due 
by  the  ezecu^  individually  to  himself  offi- 
cially are  by  law  presumed  to  have  been 
paid,  yet,  nothing  showing  that  the  amount 
of  the  first  installment  of  the  credit  portion 
of  the  price  of  the  plantation  was  ever  in 
actual  cash  In  the  hands  of  the  ezeeutor  be- 
fore the  date  of  the  filing  of  his  account 
when  be  acknowledged  to  have  the  amount 
on  hand,  the  20  per  cent  per  annum  interest 
can  be  computed  on  this  amount  only  from 
the  date  of  the  filing  ot  the  account  The 
executor  Is  given  the  benefit  of  the  assump- 
tion that  the  debt  was  not  paid,  but  since 
It  la  thuB  held  not  to  have  been  paid  at  the 
maturity  at  the  note,  interest  must  be  held 
to  have  mn  on  It  as  It  would  have  mn  had 
the  debt  been  due  by  a  third  pwson,  and 
had  not  been  paid. 

The  share  of  the  opponenfs  Tnud  Is 
*/4s  of  the  whole.  On  this  proportion  of  the 
funds  of  the  estate  the  executor  and  adminis- 
trator must  be  condemned  to  pay  20  per 
e&it  p€x  annum  Interest  beginning  from  the 
dates  and  for  the  amounts  as  prayed  In  the 
second  paragraph  .of  tbe  present  ground  of 
opposition,  as  found  In  the  petition,  except, 
however,  as  to  the  93.083.00^  the  date  of 
the  rec^tion  whereof  is  not  proved,  and 
(or  the  puq>ose  of  proving  the  date  or  dates 
of  the  reception  of  which  this  case  mnst  be 
remanded,  and  oicept  also,-  as  to  the  amount 
of .  the  first  installment  of  tbe  credit  ■  poiv 
tlon  of  the  price  of  the  plantation,  due  by 
Uie  reenter  Indlvidoally  to  himself  official- 
ly, and  not  .sbown  to  have  been  actually  re- 
ceived by  him  In  cash  previous  to  tbe  date 
of  tbe  filing  of  his  account 

Since  the  Interest  thus  decreed  to  be  paid 
has  accrued  exclnsivdy  on  the  share  of  tbe 
ftppoueuf  •  ward,  It  belongs  exclusively  to 
opponent's  ward.  It  follows  ite  principal. 

-It  is  therefore  ordered,  adjudged,  and  de- 
creed .tbat  tbe  judgment,  appealed  from  be 
set  aside  in  so  far  as  tt  rctjects  the  demand 
fer  tbe  penalty  of  20  pw  cent  per  annum 
Interest  agalnat  tbe  acconntant  and  that  ia 
nUioCbw.  iMpects  tt  be  afflcaaed.  And  It  la 


turUker  ordered,  adjudged,  and  decreed  that 
Frank  Dlmmlc^  testamoitary  ezecutrar  of 
the  succesdon  of  Addison  DlmmldL,  and  ad- 
ministrator of  the  snccesalon  of  Z^evlaa  Car- 
penter, be  condemned  to  pay  to  the  said 
succession  20  per  ceat  p«  annum  Interest 
on  >/«!  of  tiie  following  amounts,  and  from 
the  following  dates,  to  wit:  $1,006.00  from 
December  15,  1899;  92,222^  from  Febru- 
ary 8,  1900;  fS,8SS.43  tnm  November  28L 
1900;  ^688.33  from  June  la  1902;  fl,723 
from  January  2S,  1901;  $774.26  from  April 
25,  1901;  93,083.50  from  a  date  or  dates  to 
be  find  hereafter  on  further  trial  of  this 
case;  and  It  Is  ordered  Ibat  f«-  the  poipose 
of  fixing  the  said  date  or  dates  tbls  case  be 
remanded. 

It  la  furtber  ordered,  adjudged,  and  de- 
creed that  the  said  executor  and  admlnlrtra- 
tor  be  condemned  to  pay  to  tbe  said  succes- 
sions undtt  his  admlnistratian  8  per  cmt 
per  annum  Interest  on  1/41  of  19^^8.88  tnm 
the  28th  of  November,  1901,  to  the  lOtb  of 
June,  lOOL. 

And  It  is  farther  ordered,  adjudged,  and 
decreed  ttial;  In  Oie  distribution  at  the  funds 
of  the  said  successions,  the  said  20  and  8 
pw  cent  interest  be  attributed  exclusive^ 
to  the  share  of  the  minor  Frank  Folford. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  costs  of  lids  opposition  and  of 
this  appeal  be  paid  by  the  accountant;  Frank 
Dimmlck. 

BBBAXIX,  J.,  concurs  in  the  decree. 
On  Application  for  Bdiearing. 

Oreb.  1,  1904.) 

FEB  CITBXAM.  The  statute  provides  tbst 
for  failure  to  file  an  account  every  12 
months,  or  for  failure  to  deposit  tbe  mon- 
eys of  tbe  Buccessloa  In  one  of  the  chartered 
banks  of  the  stete,  or  for  withdrawing  the 
funds  of  the  succession  from  bank  without 
au'  order  of  court  tbe  execntor  shall  pay  a 
certain  interest  per  annum  on  the  fonda  in- 
volved. Against  the  enforcemant  of  tUs 
statute  tbe  execntor  pleaded  tbe  preaeriptton 
of  one  year  applicable  to  debte  arising  ex 
delicto. 

It  am^ared  to  the  court-  so  obvfcms  that 
prescription  did  not  apply  to  Oils  monlng  In- 
terest tiiat  the  plea  was  passed  over  la  A- 
lence,  whweby,  in  effeot  It  was  overruled. 

The  execntor  complabu,  on  applteatloa  tat 
a  rehearing,  that  the  tMnirt  should  have  pas^ 
ed  on  tbe  plea.  In  a  sensev  the  omQlalBt 
Is  well  founded.  Tbe  plea  was  expressly 
made,  and  should  have  been  passed  upon. 

It  was  overruled  for  the  reasms,  among 
others,  that  a  statute  which,  provides  for 
numlng  Interest  at  a  eotaln  per  ceat  a  year, 
by  Ita  very  terms,,  excludes  the  idea -that  the 
right  to  recover  the  intnest  so. provided  ftw 
can  be-pteseslbed  Xxy  one  year,  and  tbat  pre* 
scrlptlon  cannot  nm  in  flavor  oC^  the  ex- 
ecutov  against  .tiie  vaccessifm  he  rcproaeata. 

BehearlngktfnseO*  :      .  ;  ■ 
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THOMAS  et  aL  V.  BLAIB  at 

(SupreiDA  Court  of  Lm^ana.  Dec.  14,  1908.) 

WILLS— CONSTRUCTION— UWrVBRSAl  LEOACT— 
PROBATE— INVENTORY— STARB  DECISIS. 

1.  The  last  will  and  testament  of  Mra.  Joseph* 
lae  T.  Hutchinson  contained  the  following  dia- 
positiOD,  to  wit:  "I  leave  and  beqoeath  unto 
Alexander  G.  Hutchinson,  mj  beloved  husband, 
all  the  property  i  posgess,  real  and  persoual, 
movable  and  immovable."  Betd,  that  the  wiJJ 
oontaioed  a  universal  legacy,  and  that  the  leg- 
atee took  all  the  property  owned  by  tha  testa- 
trix at  the  date  of  bar  death.  Shane  t.  Wlth- 
era,  8  La.  48Q;  Saccession  of  Bumside,  85  La. 
Ann.  7U8;  Succession  of  Marks,  S5  La.  Ann. 
1054;  Succesidon  at  Blakemore,  9  Sonth.  4Sia, 
48  La.  Abd.  sib. 

2.  £x  part*  deoMB  probatliig  vlOa  and  aand- 
Ing  legatees  Into  poaseaaioD  are  prima  facie 
valid.  Derbigny  v.  Peirce.  18  La.  Ann.  S5'2; 
Calaia  v.  Semere,  10  La.  Ann.  684;  Breanx  v. 
Barrole^  1  Sonth.  614.  88  La.  Ana.  248;  Sae- 
«eiBion  of  Jaatii«»  12  Sonth.  18^  48  L«.  Ann. 
192. 

.3.  OmisBlon  to  inventory  property  does  uot  af- 
fect the  rights  of  the  usniructoary  (Faurle  r. 
FaUTle,  11  I«.  Ann.  297;  Gryder's  Heirs  v. 
Qryder,  87  La.  Ann.  638),  and  a  fortiori  the 
rights  of  the  mtiversal  legate^  who  holds  as 
owner. 

4.  Estoppel  afaonld  be  specially  idea&d. 
Wood's  Hetra  v.  NIchoUs,  88  La.  Ann.  748. 

On  Behearfng. 

6.  It  coucems  the  state  that  solemn  adjndl- 
eations  of  the  court  abonld  uot  be  disturbea,  A 
■hifting  Jttriiipnidence  Is  a  public  evil, 
^nabn  by  the  Ooort.) 

Appeal  from  Civil  District  Court,  Pailsb 
of  Orleans;  Walter  Byers  SommerrlUel  Judge. 

Action  by  Andrew  J.  Thomas  and  others 
against  Joseph  P.  Blair  and  Ernest  B. 
KruttBchnltt;  executors  of  Alexander  C. 
Hutcbinson.  Judgment  for  defendants,  and 
j>lalntur8  and  IntetTener  appeal.  Affirmed. 

James  Wilkinson  (Pierre  Adolph  Ducros, 
of  counsel),  tor  appellant  Jessie  A.  Hughes, 
Intervener.  Henry  Laurence  Lacarus  (Hen- 
ry Denis  and  B.  Howard  McCaleb,  of  coun- 
sel)^  for  plalntltC  appellants.  Edgar  H.  Far- 
rar,  George  Dendgre^  and  Cbariea  Payns 
Penner,  for  appellees. 

LAND,  J.  Josephine  Thomas  married 
Alexander  Q.  Hutchinson  In  the  year  1866. 
Their  matrimonial  domicile  was  In  the  dty 
of  New  Orleans. 

On  May  23,  1880,  Mrs.  Hutcbinson  made 
ber  last  will  and  testament;  as  follows,  to 
wit: 

"New  Orleans,  May  28rd.  1880. 

"Be  it  known,  that  this  ts  my  last  will 
and  testament 

"I  leave  and  bequeath  unto  Alexander  O. 
Hutcbinson,  all  the  property  I  poBsess,  real 
and  personal,  movable  and  ImmovaUe. 

"I  hereby  appoint  my  said  husband  sole 
Executor  with  seizin,  and  in  case  of  his  death 
or  inability  to  serve,  I  appoint  John  B.  Rlch- 
ardaoo,  my  sole  Bxecntor  with  seialD. 

"Josephine  T.  HntdUnson.** 


At  that  date  ttie  eommunl^  property 
amounted  to  about  *S00,00(^  and  Mrs.  Hntcb- 
Inson  had  a  small  separate  estate. 

She  died  on  January  14,  189S,  and  at  that 
date  the  community  pzoperty  amonnted  to 
about  (9UO,000. 

A  few  days  after  her  d^tb  the  surviving 
husband  caused  ber  last  will  and  testament 
to  be  probated,  and  obtained  an  order  of 
court  sending  him  Into  poaaesslon  of  all  the 
property  of  the  decedent,  botii  as  nsufracta- 
ary  and  as  universal  legatee.  All  ot  these 
proceedings  were  ex  parte. 

Hutchinson  died  on  December  7,  1802, 
leaving  a  last  will  and  testament  The  de- 
fendants are  his  executors  and  l^tees. 

Mrs.  Hutdilnson  left  no  forced  heirs.  Tbs 
Idalntlffs  and  totervenw  are  admitted  to  be 
ber  collateral  helrt. 

In  tbelr  petition  plalntUts  denied  that  the 
wm  of  May  28,  1880^  "was  wholly  written, 
dated,  and  signed  by  JosepMne  T.  Hntehb^ 
son."  They  assaUed  12ie  probata  {roceedlngs 
as  absolutely  nnll  and  void  for  want  ot  no- 
tice to  tbem— the  presumpttve  beln. 

Plaintiff  fnrtb«r  (barged  that  said  will.  It 
Talld.  m  revoted  and  annulted  by  a  sub- 
sequent testamttit  made  by  tbe  testatrix, 
which  was  "concealed,  made  way  wtth,  sup- 
pressed, and  destroyed"  by  Alezan^  O. 
Hutchinson. 

PlaintUTs  flnoUy  alleged  that;  vnn  it  saM 
revocation  waa  not  ^foctlTe,  die  purported 
will  of  May  2S,  1880;  Ita  tNms,  only 
refers  to  the  ^opgty^  real  and  personal, 
monble  and  Immorable,  possessed  by  said 
Josepblne  Tbomas  Hutddnson  at  tbe  time  of 
the  alleged  maUng  and  execution  of  said  In- 
strument" 

PlalntUts  prayed  tor  trtal  by  Jury. 

The  anawer  of  defendants  ma  a  genml 
and  special  dwlsl  of  all  tbe  allegatlona  of 
the  petition,  cxc^  tbe  nndlqnited  fiicts  of 
marriage^  coinmnnlty,  death,  and  theta  tenure 
nnder  the  last  will  and  testament  ot  Alex- 
ander 0.  Hotehlnson. 

Dtfftidantfl;  answering  fartlii^  aTsned 
the  validity  of  tbe  win  of  BlAy  SS,  11880;  that 
It  waa  dnly  probated  and  ordered  execnted, 
and  tbe  universal  legatee  sent  mto  posses 
Blon  of  tbe  estate  by  a  Judgment  of  tbe  court 

Tbe  anawes-  fnrtbw  averred  nndlsputed 
and  undisturbed  possession  of  Hntcblnson, 
as  universal  legatee,  nnder  said  will,  from 
January,  189S,  until  his  death,  in  lleeember. 
1903,  to  the  full  knowledge  and  acquiescence 
of  plaintlfra  and  Interreuer,  and,  In  bar  of 
their  demands  to  annul  and  set  aside  the 
will  and  the  probate  thereof,  pleaded  tbe 
prescription  of  five  years.  The  ease  waa 
tried  before  a  Jury,  and  tbe  result  was  a  rer- 
dlet  In  favor  of  the  defendants. 

From  the  jodgment  on  said  verdict,  plain- 
tiffs and  intervener  have  appealed. 

In  the  original  brief  filed  by  counsel  for 
aK>olIants,  their  contentions  are  reduced  to 
two  propositions,  as  follows,  to  wit: 

"First  That  tbs  wlU  does  not  contain  a 
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anlversal  l^cj,  and  only  difpoaea  of  tbe 
properlT  wldfib  abe  poMoned  at  tlie  time  atw 
made  it. 

"Secimdly.  Ttiat  A.  O.  HutcUnaon,  tbe  leg- 
atee, baa  loat  all  rlgbta  to  tbe  property  of 
the  teetatrlx  br  bavlng  'embeaded'  and  con- 
cealed It" 

Tbe  main  Issue,  therefore,  la  whether  the 
wlU  importa  a  particular  legacy  of  the  prop- 
erty owned  by  tbe  teatatrix  on  May  28,  ISSfy, 
or  a  nnlveraal  legacy  of  all  the  eatate  ftf  the 
wife  aa  It  extotod  at  the  date  of  her  death. 

TUa  crucial  queatlon  baa  been  argued  hj 
ae  dlBtlngnlahed  counael  on  both  sldea  with 
great  learning  and  aUUty. 

Defendant* a  comiBel  atrenuonaly  contend 
that  tbe  Tnieetlon  haa  been  settled  by  our 
own  state  JmlBprndenee^  and  cite  a  nnmbw 
of  deelalonB,  which  we  ataall  proceed  to  re- 
flew. 

In  Shane  t.  'Vnihen^  8  La.  48^  decided 
IB  1886,  the  teatator  aald:  '1  do  bequeath 
to  my  wlfe^  Matgaret  Delia  Wltbera.  one 
third  part  of  my  whole  estate:  I  also  be- 
queath to  my  slater,  Sarah  Ann  Wlttners,  one 
third  part,  I  also  bequeath  to  my  sister  Mar- 
garet Withers,  one  third  part  of  my  whole 
estate." 

Tbe  main  contention  of  the  legal  heirs  in 
that  case  was  that  tbe  dlaposltionB  contain- 
ed in  the  testator'a  will  express  no  time, 
neither  past  nor  future^  and  abould  hare 
been  constmed  as  referring  to  tbe  time  of 
making  said  will  according  "to  tbe  Louisiana 
Code  (article  1715)."  On  this  point  the  court 
ruled  ttiat  universal  legatees  hold  the  place 
of  belrs  instituted  by  testament,  and  further 
said:  "Viewed  in  this  manner,  the  rules  for 
the  interpretation  of  legacies  are  wholly  In- 
applicable to  tbe  present  case.  Indeed,  from 
tbe  example  given  to  Illustrate  them,  it  would 
appear  that  they  must  find  their  application 
excIuslTely  to  special  legacies  or  dispositions 
made  by  a  testator  of  some  determined  por- 
tion of  his  estate;  designated  In  genus  or 
species." 

As  to  th/k  terms  of  tbe  will,  the  court  said: 
"The  testator  explicitly  disposes  of  the  whole 
of  bis  estate  to  three  persons,  who  are  ap- 
pointed to  take  by  equal  portions.  The  whole 
passed  Into  the  band  of  bis  executors  by 
tbe  terms  of  tbe  will.  In  administering,  they 
were  clearly  bound  to  collect  all  liis  proper- 
ty, and,  after  the  payment  of  debts,  to  dis- 
tribute the  remainder  according  to  tbe  pror 
Tislons  of  tbe  testament. 

"It  might,  perhaps,  be  correctly  assumed 
that  in  all  dlspcraltions  causa  mortis,  the 
words  'estate'  and  'succession'  are  synony- 
mous. 

"Howerer  this  may  be,  generally  speaking. 
It  cannot  be  doubted,  according  to  the  seisin 
granted  to  the  executors  In  the  present  in- 
stance, that  tbe  word  'estate'  was  used  as 
an  expression  of  tin  same  sense  and  mean- 
ing which  would  follow  from  the  term  'auc- 
cesaion.' " 

This  dedalon  was  affirmed  In  SuccobbIod 


of  Bnmslde.  85  La.  Ann.  708,  orerruUnff  the 
Oases  of  Valentine  and  Lawson,  12  La.  Ann. 


In  the  Bumside  Case,  the  testator,  in  the 
opening  sentence  of  bis  testament,  expressed 
the  intention  to  dispose  of  an  his  worldly 
estate. 

The  testatm,  after  maUng  a  number  of 
particular  legadea  and  appt^tlng  an  execu- 
tor, bequeathed  the  residue  of  hla  propoty 
of  every  description— say,  stock  in  trade, 
notes,  aeeountib  interest  In  partnerahlp,  etc. 
~to  OllT«  Bebrne,  subject  to  tbe  payment  ot 
all  his  Just  and  lawful  debta^  and  the  ex- 
poisea  Inddraital  to  Ua  aucceadon. 

The  court  ruled  that  fba  dtepoaltlon  In  fa- 
vor of  Bdme  waa  a  unlvorsal  legacy,  and 
carried  the  totality  of  the  property  owned 
by  the  testator  at  tbe  time  of  hla  death. 

In  Succearion  of  Harka,  8S  La.  Ann.  1061 
tbe  testator,  after  directing  the  payment  of 
hla  debts,  and  maUnff  several  tegaetea,  gava 
tbe  balance  of  hla  iffoperty,  of  every  kind  and 
deacrlptlon,  to  certain  relativea. 

Immediately  following  this  begnert  of  tbe 
residuum,  the  will  recites,  "I  release  my  ex- 
ecutors from  the  trouble  and  expense  of  tak- 
ing an  Inventory  and  appraisement  of  my 
proporty  and  b»e  give  a  statement  nt  all 
the  proper^  I  have."  (Here  foUowa  ft  long 
list  of  notes,  accounta,  land  vrananta,  two 
large  tracte  of  land,  atetement  of  money  In 
bank,  and  Judgments.) 

Tbe  will  contained  no  reference  to  the  ea- 
tate or  snccesslon  of  the  testator. 

The  court  said:  "Aa  to  the  ilxth,  we  hold 
that  the  diapoaltlon  therein  contained  em- 
braces tbe  'balance  of  the  propnty  of  every 
kind  and  description'  which  tbe  testetor  own- 
ed at  the  time  of  his  death." 

The  syllabus  stetes  tibe  ruling  of  the  court 
as  to  the  meaning  of  the  word  "property"  as 
follows,  viz.:  "The  word  'properly,'  used  In 
a  will,  has  as  broad  a  meaning  as  'estate'  or 
'succession,*  and  Is  Identical  with  those 
words." 

In  Succession  of  Blalffimore,  43  La.  Ann. 
84S,  9  South.  496,  at  the  date  of  the  wUI  tbe 
testator  owned  property  in  Tennessee  and 
Louisiana,  and  nowhere  else. 

The  following  Is  an  extract  from  the  opin- 
ion, to  wit:  "His  Intention  was  to  dispose 
mortis  causa  of  all  hla  property,  wUch  con- 
sisted of  that  in  Tennessee  and  that  In  Loui- 
siana. 

"That  in  the  first  state  be  disposed  of  In 
the  following  words:  •  •  •  'My  real  es- 
tate In  Tenn.  I  want  It  divided  between  J. 
Haywood  and  H.  O.  6]akemore*s  airs.' 

"That  in  the  second  named  state  [Louisi- 
ana], which  constituted  the  residue  of  his  es- 
tate, he  disposed  of  In  the  totlowing  terms- 
'I  this  day  give  D.  A.  Reas  one  half  of  real  es- 
tate and  one  half  of  the  perishable  property 
and  Robert  Reas  tbe  otlier  half  in  La.  They 
air  to  take  car^.  W.  Reas  tbe  beat  fhey 
know  how  until  he  la  of  age,  and  he  Is  not 
considered  to  have  a  gOod  mhid.   I  &aat 
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think  it  proper  for  me  to  i^re  [hint]  ui7  prop- 
erty.' " 

The  court  held  that  this  testament*  appar- 
ently devising  property  In  esse  at  the  time, 
and  designated  by  locetlon,  but  which,  the 
evidence  showed,  constituted  the  testator's 
whole  estate,  contained  a  universal  legacy; 
affirming  35  La.  Ann.  708,  and  35  La.  Ann. 
1054. 

In  the  case  at  bar,  Mrs.  Hutchinson's  tes- 
tament reads:  "AH  tbe  property  I  possess, 
real  and  personal,  movable  and  Immovable." 

In  the  Bumslde  Case  the  disposition  was 
of  the  "residue  of  my  property";  and  In  the 
Marks'  Case  of  "the  balance  of  my  proper^ 
of  eyery  kind  and  description";  and  In  the 
Blakemoi-e  Case  of  "one  half  of  real  estate 
and  one  half  of  the  perlsbable  property 
•   •    •   In  La." 

In  all  of  these  cases  tbe  court  held  that 
articles  1720.  1721,  and  1722  of  the  ClvU 
Code  contain  rules  of  Interpretation  to  be 
applied  merely  to  determine  the  extent  of  a 
particular  legacy,  and  that  the  disposition 
which  purports  to  dispose  of  all  or  the  resi- 
due or  balance  of  the  testator's  property, 
though  not  couched  In  future  terms,  must  be 
held  to  speak  as  of  the  date  of  the  testa- 
tor's death,  unless  there  be  something  else 
in  tbe  will  which  manifestly  precludes  such 
an  Inference.  See,  also,  Succession  of  Allen, 
48  La.  Ann.  1047,  20  South.  193,  55  Am.  St 
Bep.  295. 

The  object  and  purpose  of  a  testament  Is 
to  dispose  of  the  property.  In  whole  or  in 
part,  which  the  testator  may  leave  at  the 
date  of  his  death.  Hence  the  dispositions 
must  be  construed  as  of  the  date  of  death 
unless  the  contrary  Intention  be  expressed  by 
the  testator.  Applying  this  simple,  common- 
sense  rule  to  the  will  of  Mrs,  Hutchinson,  It 
appears  that  It  was  her  manifest  Intention  to 
leave  and  bequeath  to  her  husband  all  the 
property  she  possessed  at  the  date  of  her 
death. 

Moreover,  the  presumption  Is  against  par- 
Ua!  Inteatacy. 

A  legacy  of  "tons  mes  bleua"  Is  univer- 
sal. "Lorsque  Je  declare  vous  l€guer  tous 
les  blens  Qui  m'appartiennent  au  moment 
ot  Je  teste."  the  legacy  is  particular.  Mour- 
loo,  11  p.  358. 

There  Is  no  substantial  difference  between 
the  meaning  of  tbe  words  "possess"  and 
"own."  They  are  equivalents  In  common 
speech,  and  according  to  all  the  lexicograph- 
ers. In  law.  civil  possession  Is  as  extensive 
as  ownership,  and  there  may  be  cases  where 
actual  possession  Is  broader  than  the  title. 

"My  property,"  and  the  "property  I  pos- 
sess," mean  one  and  the  same  thing. 

Our  conclusion  is  that,  by  the  dispositions 
of  the  will,  Alexander  C.  Hutchinson  was  In- 
stituted universal  legatee. 

Having  reached  the  conclusion  that  by  the 
terms  of  the  will,  which  are  not  ambiguous, 
the  entire  estate  or  succession  passed  to  the 
universal  legatee,  it  Is  unnecessary  to  consid- 


er the  extrinsic  drcumstances,  such  as  the 
existence  of  a  mother  and  collateral  rela- 
tions at  the  date  of  the  will,  and  the  affec- 
tionate relations  which  ^sted  between  them 
and  the  testatrix.  Whatever  may  have  been 
the  extent  of  the  testatrix's  affection  for  her 
relations,  and  solicitude  for  their  welfare,  the 
fact  remains  that  she  disinherited  them,  and 
left  her  whole  estate  to  hex  "beloved  hiuh 
band." 

As  to  the  mother,  she  had  remarried  and 
was  In  lodependeut  circumstances.  More- 
over, the  mother's  share  In  the  estate  of  her 
daughter  was  increased,  by  the  mere  fact  of 
the  execution  of  the  testament,  from  one- 
fourth  to  one-third,  according  to  tbe  present 
jurisprudence  of  this  state. 

It  Is  charged  In  the  petition  that  the  de- 
crees probating  the  will  of  the  wife  and 
sending  the  husband  Into  possession  were  ab- 
solute nullities,  because  rendered  ex  parte 
and  without  notice  to  the  heirs. 

Our  Jurisprudence  la  that  such  decrees  are 
prima  fade  valid.  Derblgny  v.  Pelrce,  18  La. 
552;  Calais  v.  Semere,  10  La.  Ann.  684; 
Breaux  v.  Sarvole,  39  La.'  Ann.  246,  1  South. 
614;  Succession  iMF  Justna,  46  Ia.  Ann.  192, 
12  South.  130. 

The  charge  that  Alexander  C.  Hntcbioson 
"embezzled"  and  concealed  the  property  of 
the  succession  Is  not  alleged  In  the  pleadings. 

This  charge  Is  a  side  issue  which  has  been 
Injected  Into  the  case,  and  is  not  sustained 
by  the  evidence.  Hutchinson  was  sent  Into 
possession  by  tbe  decree  of  tbe  probate 
court,  which  recognized  him  as  usufructuary 
and  universal  legatee.  Tbe  omission  to  in- 
ventory tbe  property  did  not  affect  his  legal 
rights.  Faurle  t.  Faurie,  11  La.  Ann.  297: 
Gryder's  Heirs  v.  Gryder,  37  La.  Ann.  638. 

Conceding  that  his  affidavit  that  all  the 
property  of  fala  wife's  estate  belonged  to  the 
community  was  not  true,  this  incorrect  or 
false  statement,  If  not  a  conclusion  of  law. 
was  not  a  concealment  of  the  separate  prop- 
erty of  the  wife,  which  consisted  ot  real 
estate,  as  shown  by  recorded  titie,  and  a 
certain  sum  of  money  inherited  by  the  wife 
trota  her  mother's  estate,  as  shown  by  notari- 
al act  of  partition  to  which  plaintiffs  were 
parties.  The  same  allegation  made  by  A.  O. 
Hutchinson  was  made  in  plaintiffs'  original 
petition.  In  which  it  Is  alleged  that  the  wife's 
estate  consisted  of  her  slmre  in  the  communi- 
ty worth  ?1,000,000. 

Another  contention  Is  that  A.  C.  Hutchin- 
son was  estopped  by  bis  pleadings  in  the 
probate  proceedings  In  his  wife's  succession 
from  claiming  as  universal  le^tee,  because 
at  the  same  time  and  In  the  same  petition 
he  also  claimed  as  usufructuary. 

In  Wood's  Heirs  v.  Nlcbolls,  83  La.  Ann. 
748,  this  court  held  that  estoppel  should  be 
specially  pleaded,  and  is  not  admissible  un- 
der the  general  issue.  Plaintiffs  have  not 
pleaded  the  estoppel  urged  in  argument  and 
brief. 

It  Is  dlfflcolt  to  conoelTe  bow  Hntehtneon 
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waB  estopped  from  clalmlDg  a  title  by  certain 
pleadings  In  which  tbat  Tery  title  was  as- 
serted. 

It  might  be  signed  with  equal  force  that 
he  was  estoi^ted  from  daimlng  as  nsufructn- 
ary  because  in  the  same  petition  he  claimed 
as  nnWersal  I^tee. 

Tb9  Inconsistent  demands  prejudiced  no 
one,  and  tiie  decree  recognising  both  was 
harmless  error. 

We  concur  In  the  verdict  of  the  Jury,  and 
the  Judgment  rendered  thereon. 

Judgment  affirmed. 

MONBOB;  J.,  tecnsed. 

On  Application  for  Rehearing, 

(Feb.  1,  1904.) 

LAND,  jr.  In  our  original  (^Inlon,  after 
Kfriewlng  the  Jurlsprodence  of  the  state, 
we  said  "that  the  disposition  which  purports 
to  dispose  of  all  or  the  residue  or  balance 
of  the  testator's  propwty,  thongb  not  couched 
in  future  terms,  must  be  held  to  speak 
as  of  the  date  of  the  testator's  death,  un- 
less there  be  something  else  in  the  wlU  which 
manifeBtly  precludes  such  an  Inference."  The 
principle  that  c.  will  "speaks  from  the  death 
of  the  testator"  was  reiterated  in  Succession 
of  Allen.  48  La.  Ann.  1046,  1047,  20  South. 
198,  65  Am.  St  Bep.  295.  We  afOrmed  this 
principle,  and,  applying  it  to  the  will  of 
Mrs.  Hutchinson,  reached  the  conclusion  that 
It  was  her  intention  to  bequeath  and  devise 
all  the  property  which  she  possessed  at  the 
date  of  hex  death.  The  thing  bequeathed  Is 
described  as  "all  the  property  I  possess,  real 
and  personal,  movable  and  Immovable." 

"At  common  law,  a  general  bequest  of 
all  the  testator's  personal  estate,  or  all  the 
reiddue  of  his  personal  «tate,  carries  all  his 
personal  estate  existing  at  the  time  of  his 
death;  and  the  better  opinion  is  that,  up- 
on the  same  principle,  a  bequest  of  all  the 
property  of  a  iwrtlcular  kind  or  description, 
as  'all  household  goods,*  carries  property 
of  this  description  belonging  to  him  at  his 
death."  Am.  &  Bng.  Bncy.  Law  (1st  Bd.) 
3S9,  860.  But  where  a  testator  refers  to  a 
specific  subject  of  gift,  or  property  of  a 
particular  description,  tbe  rule  is  different 
Id.  860,  861.  A  bequest  of  "all  the  prop- 
erty I  am  possessed  oT*  would  speak  from 
the  death.  Wolde  v.  Holtzner,  S  Tes.  Jr.  816; 
Am.  &  Eng.  Ency.  Law  (1st  Bd.)  861,  note  2. 

In  Shane  v.  Withers,  8  La.  489,  our  pred- 
ecessors h^d  that  the  rules  for  the  Inter- 
in-etation  of  legacies  contained  In  the  Civil 
Code  do  not  apply  to  universal  dispositions 
of  property,  but  In  ^elr  opinion,  must  find 
their  application  exclusively  to  special  lega- 
cies. In  that  litigation  it  was  contended 
that  as  the  testamentary  dispositions  ex- 
pressed no  time,  neither  past  nor  future,  they 
should  be  construed  as  referring  to  the  time 
of  tbe  making  of  the  will.  The  same  con- 
tentlfMi  vras  again  raiaed  and  ov^ruled  in 


the  Cases  of  Bumslde  and  Marks,  and  the 
principle  announced  in  those  deddons  has 
been  followed  in  the  Oases  <tf  Blakonore 
and  Succession  of  Allen. 

Considering  that  the  rule  of  stare  decisis 
should  be  applied,  we  declined  to  reopoi  this 
vexed  questl(ni  in  our  state  Juriqtrudence,  and 
the  car^I  perusal  of  all  the  very  able  and 
learned  briefs  filed  by  counsd  for  plaintlffB 
has  not  changed  our  opinion.  The  doctrine  an- 
nounced by  our  predecessors  is  in  accord  with 
the  Jurl^rudence  under  the  Ftench  Oode. 
This  is  not  denied^  but  1°  their  brief,  counsd 
aigue  that  there  Is  a  distinction  between 
"all  my  property"  ("tons  mes  blens"),  and 
"all  tbB  property  I  possess."  This  condition 
was  considered  In  our  original  opinion.  Tbe 
doctrine  Is  also  In  accord  with  common-law 
Jurlsprudraice,  which  draws  the  same  distinc- 
tion between  general  and  particular  bequests. 
"If  the  language  Is  general,  not  q>eciac,  and 
not  limited,  the  will  speaks  from  the  testator's 
death."  Gold  v.  Judson,  21  Conn.  622.  See 
Succesfljon  of  Allen,  48  La.  Ann.  1046,  1047, 
20  South.  193,  65  Am.  St  Rep.  295.  This 
doctrine  Is  not  derived  from  statutes,  but  from 
tlie  nature  of  hist  wills  and  testaments^  and 
must  be  reasonable,  since  It  has  become  a 
rule  of  genera!  Jurisprudence.  Plaintiff^  argu- 
ment rests  on  the  assumption  that  the  pro- 
visions of  articles  1720,  1721,  and  1722  <a 
the  Civil  Code  aiq;>ly  not  only  to  particular, 
but  to  general,  dispositions  in  testaments. 
The  same  contention  was  made  in  1835  In 
Shane  v.  Withers,  and  was  renewed  and 
overruled  in  the  Bumslde  and  Marks  Cases. 
We  are  not  prepared  to  make  a  change  In  the 
existing  Jurisprudence  on  this  subject  The 
principle  of  stare  decisis  la  appUeablCb 

Bebearlng  Refused.  . 


(lU  La.  fsst 

No.  14,997. 
BTATB  T.  MUBRAY  et  aL 
(Supreme  Court  of  Lonlriana.   Jan.  18,  1804.) 

CBIHINAL  LAW— BILL  07  KXCBPTIONS-COM- 
TINUANCK— ABSENCE  OF  COUNSEL. 

1.  Where  a  bill  of  exception  is  signed  by  the 
trial  Jndge  with  the  statement  tbat  if  any  bill 
was  reserved,  or  If  the  facts  stated  in  the  faill 
occurred.  It  aad  entirely  escaped  Us  memoiTF 
and  there  is  no  evidence  aliunde  that  such  twi 
was  reserved,  or  that  tbe  alleged  facts  are  true, 
the  appellate  court  cannot  assume  that  the  re- 
citals  of  the  bill  are  correct  Where  the  teets 
are  not  taken  down  as  provided  by  Act  No.  1^ 
p.  102,  of  1896  they  mnst  be  settled  by  Ae 
trial  judge.  His  certificate  tbat  he  does  not 
remembw  is  a  negation,  rather  than  an  affirma- 
tion. 

2.  Motions  for  a  continuance  address  them- 
selres  largely  to  the  discretion  of  the  trial  judge, 
which  will  not  be  interfered  with  except  in 
clear  cases  of  abuse.  State  v.  Perry.  25  South. 
944,  51  La.  Ann.  1077. 

3.  Absence  of  alleged  employed  counsel,  who 
has  made  no  appearance  in  court.  Is  no  groood 
for  a  continuance,  where  the  defendant  Is  re^«- 
Eented  by  competent  counsel  appointed  by  tbe 
court,  and  it  does  not  appear  that  some  injos- 

1 1.  8m  Ortmlnal  Lav,  vol.  14^  Ctet  Dig- 1  tm. 
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tice  was  probabiT  done  tv.tlw  retDsal  to  con- 
tiooe  the  case.  4  Am  A  JBnff,  Aicy.  PL  ft  Fr. 

pp.  838,  840. 

(Syllabas  by  the  Court) 

Appeal  firom  Tw«lftb  Judldal  District 
Court,  Parish  of  Vemm;  John  Bachmau 
Lee,  Judge. 

W.  H.  Murray  and  otbws  were  Indicted 
for  Bt  GO  ting  with  intent  to  kill,  and  Fletch- 
er Mack,  alias  Red,  was  found  guilty,  and 
appeals.  Affirmed. 

Will  A,  Aaron,  for  appellant  Walter 
Guion,  Atty.  Gen.,  and  Amoa  Ii.  Ponder, 
Dlst  At^.  (Lewis  Onion,  of  counsel),  for 
the  Stata 

LAND,  J.  Defendant  Fletcher  Mack, 
anas  ReO,  was  indicted  for  shooting  with 
intent  to  murder  while  lying  In  wait,  and 
was  tried  and  found  soilty  of  shooting  with 
Intent  to  murder  without  lying  in  wait 

The  said  defendant  was  sent»iced  to  be 
Imprisoned  in  the  State  Penitentiary  for  20 
years.  Be  has  appealed.  He  was  repre- 
sented in  the  lower  court  by  an  attorney  ap- 
pointed by  the.  district  Judge.  He  is  not 
represented  by  counsel  in  this  court. 

We  find  In  the  record  two  bills  of  excep- 
tion—one to  the  refusal  of  the  court  to  grant 
a  continuance  on  the  ground  of  the  absence 
of  employed  counsel,  and  the  other  to  cer- 
tain alleged  remarks  of  the  trial  judge  In 
the  presence  and  hearing  of  the  Jurors  on 
the  regular  venire. 

The  second  bill  of  exception  contains  the 
following  recitals,  viz.:  "Just  after  the 
state  and  the  defendant  had  announced 
ready  for  trial,  the  appointed  attorney  for 
the  defendant  to  wit,  Will  A.  Aaron,  Esq., 
asked  the  permission  of  the  court  to  bare 
Messrs.  John  and  P.  W.  McGee  called  from 
the  courtyard  to  come  Into  the  courtro(»u, 
they  being  friends  of  the  defendant;  the 
regular  venire  beiug  seated  In  the  courtroom, 
and  within  hearing  of  all  the  proceedings 
of  the  court  Thereupon,  In  answer  to  the 
request  ^  said  defendants  attorney,  to  vlt. 
Will  A  Aaron,  Esa»  the  court  stated.  In  a 
loud  and  audible  voice,  from  the  b^cb,  that 
be  would  not  have  said  parties  caned,  or 
he  would  not  delay  the  case  on  account  of 
absent  witnesses^,  after  both  the  state  and 
defendant  bad  announced  reat^  ior  trial, 
and  that  he  wai  determined  to  break  up 
crime,  and  stop  these  midnight  assassina- 
tions in  the  parish  of  Vernon.  To  which 
remarks  counsel  for  OtlB  defradant  then  and 
there  excepted,  and  reserved  this  bill  of  ex- 
ceptions, whldi  he  now.  tofders,  and  asks 
the  court  to  sign." ' 

The  trial  Judge  sl^ied'tbe  bill,  with  the 
ftdlowing  xemarka,  viz^  "If  any  bill  was  re^ 
served,  or  ^  If  the  court  ■■  refused  to  call  <a 
bai«  the  parties  sailed,  or  made  the  re- 
mai4c8-,8B  set  forth  in  the  bill,  It  has  entirely 
escaped  ItS'Saemorr;'  and,  had  th^  been 
UUaotcdat  tlMltlne^-I  tfalnk'titoaia  haVe 


remembered  same.  Unfortunately  for  both 
court  and  counsel,  the  bill  was  not  reduced 
to  writing  at  the  time,  If  such  bill  was  re- 
served." 

This  bill  was  signed  on  September  8,  1903. 
The  trial  commenced  on  August  31,  1903. 

The  mlnntei  of  the  coart  show  that  the 
first  bill  was  reserved,  but  they  do  not  show 
any  reservation  as  to  the  bill  now  under 
considaratlon.  In  short,  the  facts  are  that, 
on  the  eighth  day  after  the  alleged  occur- 
rence of  the  matters  set  forth  In  the  bill, 
defendant's  counsel  tendered  a  bill  of  ex- 
ceptions for  tile  signature  of  the  Judge. 
The  reservation  of  this  bill  had  not  been 
noted  on  the  minutes^  as  seems  to  be  the 
practice,  or  by  the  trial  Judge. 

It  further  appears  from  the  statement  of 
the  district  Jucfge  that  he  had  no  recollec- 
tion of  the  reservation  of  such  bill,  or  of 
tbe  alleged  occurrence  therein  detailed. 

The  Judge,  under  the  drcumstancea, 
should  have  declined  to  sign  the  bill  of  ex- 
ception. But  we  are  of  opinion  that  his 
statement  that  he  bad  no  recollection  of  the 
matters  set  fmrtb  In  tiie  bill  prevents  his 
signature  from  being  construed  as  an  ad- 
mission of  the  verity  of  the  alleged  facts 
therein  detailed.  As  tiie  case  is  presented 
to  this  court,  the  stat^dent  ct  facts  con- 
tained in  the  bin  are  not  proven  by  the  ad- 
mission of  the  trial  Judge  or  otherwise.  It 
does  not  appear  that  the  bill  was  submitted 
to  the  district  attorney  before  it  was  pre- 
sented to  the  Judge,  or  that  any  evidence 
was  taken  or  affidavit  made  to  substantiate 
the  alleged  facts  therein  stated.  The  res- 
ervation of  the  tdll  was  not  noted  by  the 
Judge  or  clerk. 

We  have  no  evidence  that  ^ception  was 
made  and  bill  reserved  beyond  the  unveri- 
fied statement  contained  to  the  bill  itself. 

The  defendant  did  not  avail  himself  of 
the  provisions  of  Act  .Na  113,  p.  162,  of 
1896,  requiring  the  court  to  order  the  clerk 
to  take  down  the  facts  upon  which  the  al- 
leged bill  was  retained.  He  did  not  take 
the  precaution  to  have  his  alleged  excejH 
tion  noted  by  tiie  derk  or  the  Judge  at  the 
-time. 

We  find  that  after  trial  and  conviction, 
and,  on  the  day  he  was  sentenced,  defend- 
ant presented  his  bill  of  exception  to  the 
trial  Judge,  who  thereupon  declared  he  had 
no  recollection  either  of  the  reservation  of 
the  bin,  or  of  the  facts  thereto  -statM. 

"In  practice,  th«  Ju^e  Is  requested  to 
note-down  tbe  «2ception  at  the  time  the  de- 
dslon  Is  given,  and  the  bill  is  made  out  and 
handed  to'blm  for  aby  corrections  or  amend- 
nents  be  may  suf^est  at  eotn^  time  during 
tbe  term.**  2  Am.  A  Shig.'  Bncy:  Law,  p. 
221. 

"Brror  must  be  made  to  appear  affirma- 
tively by  the  bill,  and,  when  there  are  two 
possible  constructions,  that  one  will  be  taken 
which  is  most  favorable  to  the  vaHdlty  of 
the  'judgment  bi  tttft  court  below."  Id.  822. 


Digitized  by 


Google 


816 


S6  80UTHBKN  BBPORTBIB. 


In  tbe  case  at  bar  the  per  cariam  part  of 
tbe  bill  BliowB  tbat  the  trial  Judge  bad  no 
recolIecUon  of  tbe  bill,  or  of  the  facts  there- 
in recited-  On  this  aaanmptlon,  hia  algna- 
tnre  to  the  Ull  cannot  be  ocmBtmed  as  an 
admlaalon-of  the  truth  of  Its  recitals.  On 
the  ctmtraty,  fbe  statement  of  Uie  Judge  ia 
a  nceatiiHi  whlcb  would  have  Jnstifled  blm 
In  decUnlns  to  affix  his  dgnatore  to  tbe  bill. 

Tbe  motloo  for  a  omtiniuince  redtes.  In 
anbstance,  fliat  aft«  defendant  was  indict- 
ed tbe  court  appointed  Will  A.  Aanxi,  Esq., 
to  defend  him;  Uiat  said  attorn^  took 
charge  of  the  case  and  r^tresenled  defend- 
ant until  immediately  after  tiie  adjonm- 
mmt  of  the  last  twm  of  court;  tbat  de- 
fendant thm  retained  Bd.  L.  Wells,  EiBq., 
who  reoeiTed  a  fee  and  took  cbarge  of  de- 
fendant's case;  that  defoidaut  thereupon 
held  no  further  ccmsnltatlons  with  Mr.  Aa- 
ron, but  looked  to  hia  emgiojeA  attorney 
to  take  the  entire  management  of  bis  de- 
fense: and  concluded  as  follows,  Tlx.:  "That 
be  fetii  that  he  cannot  safely  go  to  trial  at 
this  term  at  the  court,  tax  the  reason  tbat 
bis  said  attorney,  Bdw.  L.  Wells,  Is  now 
tempwarily  absoit  from  the  state  on  ac- 
count of  ill  health,  his  physical  condition 
being  such  that  be  is  prevented  from  being 
upon  attendance  at  tills  term  of  courts  and 
that  If  he  is  compelled  to  go  to  trial  at  this 
tenn  ot  court  in  the  absence  <tf  hia  said  at- 
torney. XCdw.  li.  Wells,  Bsq.,  that  be  will 
not  be  accfwded  tbe  rU^hts  guarantied  blm 
under  the  law,  and  tbat  be  cannot  defend 
bis  case  properly  witiiont  the  asdstance  of 
aald  absmt  counsel." 

This  motion  was  oTerniled,  and  the  de- 
fendant excepted.  The  Judge  assigned  tbe 
fc^owing  reasons  tw  bis  rnlii^:  "The  mo- 
tion was  overruled  fOr  the  reasoo  tbat  Mr. 
Wells  had  never  made  any  appearance  in 
court,  and  was  in  the  town  of  Leesvllle  on 
Friday  before  the  <;ase  was  tried  on  Mm- 
day,  and  did  not  notify  the  court  that  he 
was  of  counsel  or  had  been  employed.  Not 
having  been  of  counsel  at  the  prerlona  torn 
chF  court  tbe  court  wu  ot  the  opinion  at  tbe 
time  of  tbe  filing  of  the  motion,  and  to  of 
the  same  opinion  now,  that  tiie  motion  was 
made  for  delay.  I  think  ttat  the  accused 
had  a  fail*  trlaL  Had  Mr.  Wella  made  any 
ai^>earance  In  any  manner,  tbe  ruling  would 
have  been  different ** 

The  motion  for  continuance  was  evidently 
drafted  by  eovaaeA,  and,  tiie  minutes  inform 
US.  was  argued  and  ovwruled. 

On  the  trial,  Mr.  Aaron  represented  the 
defendant 

In  State  t.  Ptaerjt  61  !«•  Ann.  1077,  25 
Sonth.  945,  we  said:  "It  la  established  by 
repeated  decisions  tbat  tiie  matter  of  grant- 
ing or  denying  applications  for  the  contlno- 
aoce  of  criminal  canses  rests  largely  in  tbe 
dlBcreUon  of  the  trial  Judge,  and  that  this 
court  will  not  Interfere  unless  a  clear  case 
at  abuse  ot  such  discrethm  is  presented." 

In  the  ease  at  bar,  the  motion  for  •  oon* 


tinuance  was  suspldoua  on  its  face.  Tbe 
alleged  employed  counsel  not  only  made  no 
appearance  in  court  but  took  no  st^  what- 
ever  to  represent  his  client  or  have  him 
represented,  though  such  coonael  was  about 
to  leave  the  atate  for  an  indtfnito  time. 

The  statonoit  of  the  district  Judge  ia  to 
the  effect  that  the  employed  coonsd  was  in 
Leesvllle  a  few  days  b^«e  the  trlaL 

If  Mr.  Aaron,  the  appointed  counaeL  bad 
made  aiBdavlt  that  be  bad  not  time  to  pre- 
pare tbe  defense,  owing  to  the  supposed 
employment  of  Mr.  Well^  the  case  would 
present  a  different  aspect  As  It  is,  the  de- 
fendant was  represented  by  counsel  pre- 
sumed to  be  competent  and  It  does  not  ap- 
pear that  some  real  injustice  was  probably 
done  by  the  refusal  ot  tbe  motion  for  a  con- 
tinuance. 4  Am.  ft  Bng.  Btocy.  PI.  ft  Pr. 
pp.  839^  840. 

The  record  dlsekisea  no  revmfble  error  In 
the  proceedings  beloir,  and  the  soitfflice  la 
tberefore  affirmed. 


(Ui  Xa.  mtt 


No.  15,005. 


STATE)  ex  rel.  COLLINS  v.  LEWIS,  Judge. 
<Sapreme  Court  of  Louisiana.   Jan.  IS,  1904.) 

GRAND    JURT—BXCLUSION    OF  UKHBER— AC- 
TION FOB  REINSTATBMBNT— PARDON. 

1.  After  a  nrand  Jory  has  hem  discbarsed, 
one  of  its  members,  who  had  been  excused  from 
farther  service  and  ocdnded  from  that  body, 
has  no  right  of  action  to  be  reinstated.  On 
tbat  groond,  tbe  role  nisi  is  recalled,  and  re- 
lator's demand  dismissed. 

Altbongh  the  pardon  was  fall  and  free,  and 
had  the  effect  of  reinstating  the  one  pardoned 
to  all  hta  civil  and  political  rights,  he  cannot  be 
reinstated  to  the  membership  of  a  body  which 
had  passed  oat  of  exiHtence. 

(Srllabas  by  the  Ooart) 

Application  by  the  state,  on  tbe  relation  of 
Arthur  P.  Coll  ins,  for  writ  of  mandamus  to 
Edward  T.  Lewto,  Judge  oi  the  Sixteenth 
Judicial  District  Court,  parish  of  St  lAndxy. 
Petition  dismissed. 


Peyton  Bandolph  Bandoa,  for  r^tor. 
spondent  Judg^  In  pro.  per. 


Be- 


BRKAITX,  3.  On  tbe  8d  of  December  last 
we  declined  to  Issne  the  writ  asked  for  by 
relator  on  a  former  application,  and  said,  in 
dedlnlng,  that  we  did  not  wlab  to  inthnste 
that  one  ocnnpetent  to  serve  on  a  Jury  priov 
to  his  conviction  of  a  crime  is  not  competent 
to  serve  after  be  has  been  pardoned;  fiartber» 
that  we  did  not  wish  to  Intimate  tlint  a 
mandamus  will  go  to  reinstate  blm  on  the 
Jury,  grand  or  petit  after  hia  remorat 

Relator  bad  not  alleged  in  his  appUcatfcin 
that  his  pardra  bad  bem  brought  to  tihe  at- 
tention of  the  Judge  a  quo,  or  that  any  de- 
mand had  hem  made  by  him  at  the  Jndgs 
to  restore  him  to  bis  position  on  the  grand 
Jury,  and  upon  tbe  laat-mentioned  gsmmd 
applicant's  petition  was  dlamlssed. 

On  the  2d  of  January,  lOOi,  on  reiator's 
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petltioii,  a  rale  mi  bnud  dlrectiDK  reepond- 
ent  to  show  cause  why  mandamai  eluiild  not 
iBsne. 

R^tor  has  nqpplled  the  omlflBltMis  of  bis 
petition  for  writ  of  mandanras.  He  present- 
ed a  fOTmal  motion  to  the  jndge  for  rein- 
statement, and  his  pardon  was  placed  before 
him.  It  Is  made  part  of  the  pleading  In  this 
application  before  na.  It  Is  a  fall  pardon 
Issned  by  the  GoTcmor  of  the  state  in  1896. 

Relator,  in  this  application,  presents  a 
number  of  gronnds  for  the  writ— among  oth- 
ers, that  he  was  a  memt>er  of  the  grand  Jury, 
and  was  removed  from  this  body  by  order 
of  the  Judge,  acting  on  motlwi  of  the  district 
attorney. 

Respondent  answers  the  rule  nisi,  and  says 
that  the  term  of  the  grand  Jury  of  which 
tiie  relate  was  a  member  bad  expired,  and 
that  It  Is  no  longer  in  the  power  of  the  court 
to  reinstate  him;  that  he  is  vested  with  a 
discretion  In  selecting  Jurors,  and  that  it  was 
In  Its  exercise  that  he  excluded  relator  frmn 
further  service  on  the  grand  Jury;  that  he 
had  cause  to  thna  exclude  him,  for  be  bad 
been  sentenced  to  s^ve  a  term  at  hard  labor, 
which,  nnder  article  1S9  of  the  Constitution, 
rendered  him  lnc(xnpetent 

The  grand  Jury  of  which  relator  was  a 
member  was  organized  on  the  SOth  of  June 
last,  to  serve  for  the  term  of  six  mooths.  It 
follows  that  the  term  expired  on  the  Slst  of 
last  December.  None  of  its  members  held 
orae  that  term. 

The  term  of  the  grand  Jury  havlug  elapsed, 
no  member  of  that  body  can  obtain  a  decree 
of  reinstatement  to  a  body  which  has  passed 
out  of  existence  by  limitation. 

There  Is  no  ground  for  extended  discussion 
upon  this  Issue. 

We  would  be  doing  a  vain  and  useless 
thing,  were  we  to  order  the  respondent  Jndge 
to  reinstate  relator  to  the  membership  of  a 
defunct  body. 

The  other  Issaes  raised  by  respondent 
Judge,  and  urged  by  him  In  support  of  thin 
ground,  which  we  have  Just  decided  adverse- 
ly to  rdator,  have  also  been  considered  by  us. 

The  first  Issue  is  grounded  upon  the  dis- 
cretion with  which  the  district  Jndge  la  vest- 
ed  In  excusing  Jurors. 

We  cannot  agree  with  our  learned  Brother 
on  this  point  The  discretion  Is  not  as  large 
as  Invoked  by  him.  The  Important  function 
ot  the  Judge  of  the  district  court  In  selecting 
Jurors  should  not  be  curtailed.  It  cannot, 
however,  as  relates  to  bis  discretion,  be  ex- 
t»ided  so  tlut  it  may  result  in  diCFerent  rul- 
ings in  regard  to  a  point  of  law  which  should 
be  tba  same  In  the  trial  of  all  cases  in  all 
parts  ot  the  itote.  In  matter  of  poaitlTe 
law,  as  In  this  case,  tiiere  is  no  room  for 
cierctslng  discretion. 

If  ft  SxaoT  la  competent,  and  he  Is  removed 
upon  a  oonstrnctton  of  law  which  wUl  not 


hold,  the  discretion  here  invoked  woold  not 
serve  to  uphold  the  lll^;al  ruling.  The  law 
regarding  dtiaenahfp  and  regarding  those  dt- 
liens  who  may  be  called  upon  for  Jury  aervlce 
is  Intended  to  be  uniform.  If  discretion  were 
to  prevent  a  review  of  the  question,  it  per- 
haps would  not  alwsys  be  naiform. 

The  legal  effect  to  be  given  to  a  pardon 
presents  the  thlrt  and  last  Issue  raised  by 
the  pleading. 

A  pardon  ranoves  or  withholds  the  penal 
consequence  which  the  law  attaches  to  crime. 
Where  there  Is  a  full  and  complete  pardon 
of  the  offense,  it  removes  the  disability  and 
reinstates  the  right  of  dtlzenStilp.  The  of- 
fender  is  restored  to  all  his  dvll  and  political 
rights. 

In  other  states,  under  their  own  laws,  It 
seems,  a  pardon  may  be  limited  in  its  legal 
effects;  as  where  a  pardon  may  be  limited 
or  partial;  as,  for  Instance,  the  pardon  only 
remits  the  residue  of  the  sentence,  as  may 
be  done  In  some  Jurisdictions,  then  the  court 
Is  authorized  to  difference  between  a  full 
pardon  and  the  mere  annulling  of  tiie  sen- 
tence as  relates  to  the  remainder  of  the  term. 
A  merely  annulled  sentence  only  removes  the 
penalty,  and  puts  an  end  to  further  Imprison- 
ment. The  court  would  then  be  without  au- 
thority to  decide  that  tbe  pardon  Is  general 
and  unlimited.  The  pardon  that  was  Issued 
in  this  case  was  not  tlius  limited.  It  was  an 
unlimited  pardon.  The  unavoidable  infer- 
ence, under  the  terms  of  the  law,  Is  that,  In 
Its  legal  effect,  It  was  to  be  considered  as  re- 
lieving the  one  to  wbom  issued  as  free  from 
all  civil  disability  under  his  sentence. 

A  pardon.  In  the  broad  sense.  Is  a  remis- 
sion of  guilt  Territory  of  Oklahoma  t.  Rich- 
ardson (Okl.)  60  Pac.  244,  49  L.  R.  A.  440. 

The  imrdonlng  power  In  Louisiana  has  al- 
ways been  viewed  and  Interpreted  as  In  Eng- 
land. McDowell  T.  Couch,  6  La.  Ann.  366. 

"The  effect  of  such  pardon  by  the  King," 
says  Blackstone,  'is  to  make  the  offender  a 
new  xaxn.**  Cooley's  Blackrtone,  voL  2,  p. 
400. 

Article  1S9  of  the  Conatltntion  cannot  have 
a  retroactive  effect 

Its  language  does  not  obliterate  the  scope 
of  a  full  pardon.  The  pardon  releases  the 
offense,  and  obliterates  It,  In  legal  contempla- 
tion. OarUsIe  T.  United  States,  16  Wall.  161, 
21  L.  Ed.  426;  Osbom  v.  United  States,  SI 
U.  S.  478,  23  L.  Bd.  388. 

We  agree  with  the  self-evident  proposition 
that  one  cannot  be  reinstated  as  s  member 
of  a  body  that  is  no  longer  extant 

We  do  not  agree  with  the  other  ptapoA- 
Horn  advanced  by  oar  learned  Brother,  and 
deem  It  best  to  express  onr  views. 

It  follows  that;  for  reasons  aaslgned.  as 
rdates  to  tbe  first  propositlcm  stated  above, 
onr  rule  nisi  must  be  recalled,  appllcanft 
donand  rejected,  and  his  petttttm  fl*s«n<iefld. 
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(Ill  La.  6K) 

No.  16.026. 
STATB  T.  BBOWy. 
(Supreme  Court  of  Loolriana.    Jan.  4,  1904.) 

CniMINAL  LAW— APPEAL-BILL  OP  EXCEPTIONS 
—HOMICIDB— DYING  DECLARATIONS— WIT- 
NESS-IMPBACHUENT- BVIDBNCB. 

1.  Appellant  caiint)t,  through  the  recitals  of 
hU  application  for  a  new  trial,  eke  out  those 
wUeb  he  should  have  unbodied  in  bis  bills  of 
exception. 

2.  Declarations  properly  dring  dedantions  do 
not  lose  their  character  as  such  by  the  fact  that 
the  part;  making  them  should  hare  llTed  some 
time  after  making  them.  The  action  of  the  dis- 
trict court  in  allowing  declarations  made  by  the 
deceased  to  be  received  as  dying '  declarations 
mast  be  assumed  to  be  correct,  when  the  judge 
states  that  hie  ruling  was  based  upon  the  en- 
tire evidence  adduced,  and  that  evidence  is  not 
before  the  appellate  court. 

8.  It  is  not  unusual  for  the  trial  court  to  al- 
low a  witness  to  be  recalled  to  lay  fonndationa 
for  his  impeachment  The  legal  situation  is  not 
changed  by  the  fact  that  the  witness  recalled 
is  the  accused  himself,  and,  unless  resulting  in- 
jury appear,  the  action  of  the  distrkrt  court  will 
be  sustained. 

4.  Appellant  offered  to  prove  by  a  witness 
that  the  deceased  had,  several  months  before  the 
homicide,  admitted  the  existence  of  certain 
facts,  which  it  was  assumed,  if  known  by  the 
accused,  would  have  warranted  the  deceased  in 
believing  accused  would  attack  him. 

Tlie  purpose  of  the  testimMiy  was  to  cor- 
roborate appellant's  testlmwy  tiiat  he  had 
killed  the  deceased  In  resisting  an  attack  which 
he  made  upon  him. 

Geces&eu  had  no  reason  to  suppose  that  his 
admissions  had  been  communicated  to  the  ac- 
cused, and  those  admissions,  if  proved,  could 
hsTe  no  other  effect  than  to  have  prejudiced  the 
jury  against  the  deceased.  They  bad  no  legal 
tendency  to  corroborate  the  testimony  of  the 
accused  as  to  what  occurred  at  the  time  of  the 
homicide. 

(Syllabus  1^  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court  Pariah  of  Sabine;  John  Bachman  Lee, 
Jndge. 

John  Brown  was  convicted  of  manslaugh- 
ter, and  appeals.  Altlrmed. 

Armstrong  &  Good,  for  am>ell&iit  Walter 
Oulon,  Atty.  Gen.,  and  Amos  L.  Ponder,  Dlst 
Atl7.  (Lewis  Guion,  of  qoaosel),  for  tbe  State. 

NICHOUiS,  a  J.  The  OeCaadant  indict- 
ed by  th«  grand  Jury  of  the  parisli  of  Bablne 
for  the  murder  of  Dr.  D.  Litton,  was  con- 
rioted  of  manslaiighter,  and.sentenced  to  fiT« 
years'  Imprlsonmeitf  in  the  penitentiary.-  An 
appeal  for  a  contliiiianoe  was  refused.,  as  .was 
•also  an  appUcatioa  for  a  new  trlaL  No  blUs 
of  exertions  wei«  taken  to  the  .mllngB  of 
the  court  .on  . these  subjects. 
,  .Bill  of  exception  ^o.  S  was  taken  to  the 
refusal  of  the  cotut  to  allow  defendant  to 
show  by  tbe  witness  Laney  tbat  aome 
41me-«  month  or  two— before  the  shooting 
tbe  deceased  made  a  deolaiatioa  to  tabn-  to 
the  effect  'Qiat  be  had  had  freqnmUy  and 
habitually  sexual  la^onacse,  witb  .-dafend- 
aut'B  wife,  and  Invited  him  to  participate 
with  hlm^  whereupon  witness  advised  him 

T 1.  8ss  Homldds,  voL  »,  Cent  Dig.  |  438. 


to  quit,  and  warned  tabn  of  the  danger;  thla 
admission  of  deceased  being  offered  to  rebut 
the  dying  declaration  to  the  effect  that,  when 
shot  In  the  woods  In  company  with  defend- 
ant's wife,  be  was  simply  buying  whisky 
from  her,  and  to  corroborate,  in  a  decree, 
the  statement  of  the  defendant;  Brown,  that 
he  (the  deceased)  was  having  sexual  Inter- 
course with  his  wlf  e^  Instead  of  buying  whis- 
ky from  her.  Tbe  comrt  bdd  the  testimony 
inadmissible,  as  It  was  not  shown  that  tbe 
Information  was  ever  communicated  to  de- 
fendant, and  was  offered  to  show  extenua- 
tion, but  bis  plea  was  self-defense. 

Bill  No.  1  recites  that,  the  state  having 
failed  to  lay  the  proper  basis  for  Impeaching 
or  contradicting  tbe  defendant.  Brown,  by 
the  witness  Cranfwd,  the  court  ruled  that 
the  state  bad  a  legnl  right  to  recall  the  de- 
fendant to  the  witness  stand  for  the  purpMe 
of  laying  snch  a  basts,  to  which  ruling  de- 
fendant excepted  for  the  reason  that  emcti 
a  practice  was  Illegal  and  Irr^ular,  especial- 
ly in  the  case  at  bar,  where  the  party  sought 
to  be  contradicted  was  the  defendant  him- 
self, and  not  an  ordinary  witness. 

Tbe  court  stated  in  the  addendiim  to  the 
bill  that  It  was  not  shown  that  tbe  informa- 
tion was  ever  communicated  to  tbe  defend- 
ant and  was  offered  to  show  extenuation, 
but  his  plea  was  self-defense. 

The  third  bill  recites  that,  the  state  offer- 
ing to  prove  by  Dr.  J.  B.  Parrott  an  alleged 
dying  declaration  of  deceased,  defendant  ob- 
jected for  the  reason  that  no  sufficient  basis 
had  been  laid  for  the  introduction  of  said 
testimony,  the  witness  having  stated  that 
deceased  lived  more  than  24  hours  after 
making  said  declaration,  and  while,  accord- 
ing to  said  witness,  he  was  well-nfgh  de- 
sangulnated,  and,  In  tbe  opinion  of  the  wit- 
ness, in  a  well-nigh  hopeless  condition,  wbldi 
opinion  was  communicated  to  deceased,  yet 
deceased,  Umself  a  physician,  insisted  on  tbe 
amputation  of  his  arm,  stating  that  an  In- 
jection of  strychnine  would  strengthen  blm; 
that  be  thought  he  coald  stand  tbe  opera- 
tion, and,  on  the  whole,  expressed. hope  of 
life  and  recovery. 

The  court  overruled  the  objection,  and  ad- 
mitted said  declaration,  under  all  of  the 
facts  adduced,  declaring  the  declaration  was 
under'  Impending  death,  '^b^  main  artery 
was  severed,  and,  while  the  party  rallied 
somewhat  after  bis  arm  was  amputated,  be 
was  so  debilitated  at  the  time  of  ttae.amputa- 
tlon  that  there  was  not  a  tablespoonful  of 
blood  coming  from,  the  amputation.  The 
court  said:  "Taking  the  entire  evidence  on 
the  Question,  of  the  dying  declaration,  it  was, 
to  my  mindf  clearly  adoolssible." 

Defendant  evidently  seeks  to  eke  ont  the 
.recitals  ^f  bis  t>iUs  of  exception  ■through 
those  <;ontalned  Ijx  his  appUcatlQn  ^or.  a  new 
trial.  '  That  is  not  the  proper  practice.  We 
have,  none  the  less,  however,  read'bls  ap- 
plication. 

It  appears  tmm  It  that  the  puipoM  of  tlia 
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testimony  of  SeTf  was  to  coDflrm  the  state- 
ment of  defendant  (in  his  testimony,  ve  pre- 
Biune)  as  to  finding  defendant  and  his  wife 
In  Impn^r  relations,  and  as  farnlstilng  a 
snfflclent  motive  for  the  alleged  attack  by 
deceased  npon  defendant  on  the  occasion  of 
defendant's  shooting  htm. 

It  woold  appear  that  defendant  claims 
that  be  was  compelled  to  go  npon  the  stand 
and  be  subjected  to  cross-examination  by  the 
district  attorney  to  lay  a  foundation  for  con- 
tradiction of  his  testimony  by  reason  of  cer- 
tain statements  claimed  to  have  been  made 
to  him  by  one  T.  J.  Cranford;  that  this 
course  was  irregular,  Illegal,  and  unjust  to 
defendant,  as  It  debarred  him  from  Intro- 
ducing evidence  that  he  might  have  Intro- 
duced In  regular  order  If  the  examination 
had  been  regularly  conducted. 

Defendant  has  not  placed  matters  before 
ns  In  such  condition  as  to  enable  us  to  pass 
npon  the  correctness  of  the  ruling  of  the 
district  court  In  allowing  the  dying  declara- 
tion of  the  deceased  to  be  introduced  in  evi- 
dence. The  district  Judge  states  that  his  ac- 
tion was  ^ased  upon  the  entire  evidence  tak- 
en on  that  question,  and  It  is  not  pretended 
that  the  whole  of  that  testimony  Is  to  be 
found  In  the  record.  We  have  to  assume 
that  the  Judge's  ruling  was  correct.  TTnder- 
wood  on  Criminal  Evidence,  p.  138.  The 
mere  fact  that  the  party  making  the  declara- 
tion lived  for  some  time  after  having  made 
it  does  not  withdraw  from  it  Its  original 
character  as  a  dying  declaration.  Under- 
wood on  Criminal  Evidence,  p.  133. 

No  error  was  committed  by  the  court  In 
refusing  to  allow  the  statements  claimed  to 
have  been  made  by  the  deceased  to  the  wit- 
ness Laney  Self  to  be  testified  to  by  hluL 
If,  as  the  court  declares,  those  declarations 
were  never  made  known  to  the  accused,  they 
could  have  had  no  infiuence  whatever 
bis  action  in  killing  Litton. 

Appellant  urges  that  the  object  of  the  tes- 
timony was  to  corroborate  a  statement 
which  he  declares  he  had  made  in  his  own 
testimony  that  Litton,  on  being  discovered, 
had  at  once  attacked  him,  and  he  in  self- 
defense  bad  shot  him.  It  is  difficult  to  see 
how  proof  of  admissions  of  Litton  made  two 
months  before  the  homidde  could  have  any 
legal  tendency  towards  confirming  defend- 
ant's account  of  what  took  place  at  the  mo- 
ment of  the  killing. 

Appellant  further  nrges  that  the  testimony 
rejected  would  have  tended  to  show  that 
XJtton  had  a  motive  for  attacking  him,  as 
he  (appellant)  had  stated.  There  Is  no  pre- 
tense that  Litton  had  been  told  that  these 
admissions  had  reached  Brown,  and  there- 
fore he  had  reason  to  anticipate  that  defend- 
ant, by  reason  of  his  knowledge  of  the  prior 
re^tlons  with  his  wife,  wonld  be  likely  to 
attack  him  on  sight. 

If,  as  defendant  maintains,  he  discovered 
the  deceased  In  the  act  of  sexual  intercourse 
with  hlS'  wlfe^  tiiere  was  do  reason  for  go- 


ing further  back  for  a  motive  in  the  deceased 
for  attacking  accused  than  knowledge  by 
blm  of  that  very  fact  Its^ 

Defendant's  claim  that  the  Judgment 
should  be  reversed  for  the  reason  that  the 
court  had  permitted  the  district  attorney  to 
recall  him  as  a  witness  after  the  defense  had 
closed,  and  that  the  state  had  no  right  to 
place  the  accused  himself  upon  the  stand  for 
any  purpose,  Is  not  well  grounded. 

Defendant  was  not  {daced  originally  upon 
the  stand  by  the  state.  He  had  waived  the 
constitutional  protection  In  his  favor,  and 
become  his  own  witness  voluntarily.  Under 
such  clrcnmstances,  he  could  be  examined, 
cross-examined,  corroborated.  Impeached,  or 
recalled,  as  any  other  witness. 

The  trial  Judge  may  permit  a  witness  to 
be  recalled  In  order  to  be  re-examined  by  the 
party  recalling  him.  As  a  matter  of  discre- 
tion, this  is  not  reviewable  by  the  appellate 
court  unless  resulting  prejudice  shoold  clears 
ly  appear.  It  Is  not  unusual  for  tlie  trial 
court  to  allow  a  witness  to  be  recalled  to 
lay  a  foundation  for  his  impeachment.  Rail- 
road Co.  v.  Vance  (Ala.)  9  South.  574;  HufT 
V.  Latimer  (S.  C.)  11  S.  B.  758;  State  t. 
Marler,  2  Ala.  43,  36  Am.  Dec.  898;  BeU 
T.  State,  74  Ala.  420;  Blchmond  &  DanviUe 
B.  Co.  T.  Vance,  93  Ala.  144,  9  South.  674, 
SO  Am.  SL  Bep.  41;  Treadway  v.  Stat^  1 
Tex.  App.  668;  Harvey  v.  State,  37  Tex.  3G5; 
Fuller  V.  State,  80  Tex.  App.  559,  17  S.  W. 
1106;  State  of  Missouri  v.  Jones,  23  Mo.  391; 
Ency.  of  FL  &  Pr.,  vol.  8,  p.  129,  note  5, 
p.  ISO,  note  2;  State  r.  Walsh,  44  La.  Ann. 
1122.  11  South.  811;  State  t.  Farre^  fil  La. 
Ann.  4S7,  25  South.  98. 

The  fact  that  the  witness  recalled  is  the 
accused  himself  does  not  change  the  1^1 
situation.  State  of  Kansas  v.  Home,  9  Kan. 
119;  1  Greenleaf,  Bv.  447. 

We  find  no  ground  t<a  the  reversal  of  the 
Judgment  appealed  from.  It  la  hereby  af- 
flrnwd. 


(HI  La.  701) 

No.  14.874. 
WABTBLLB  v.  BBADFOBD  et  al. 
(Supreme  Court  of  Lonisiana.   Jan.  18,  1901.) 
OOMMUTATIVE  OONTRAOT— ACTION  TO  AVOID. 

1.  Where,  In  a  salt  to  avoid  a  commutative 
contract,  it  appears  from  the  allegationa  of  the 
petition  that  toe  defendant  has  in  the  past  done 
all  that  the  contract  required  of  him,  and  it  is 
not  alleged  that  he  is  unable  or  unwilling  to  do 
all  that  may  be  required  in  the  future,  on  ex< 
ceptioQ  of  BO  cause  of  action  is  properly  sos- 
taiued. 

(Syllabus  by  the  Court.) 

Appeal  from  Sixteenth  Judicial  District 
Conrt,  Parish  of  St  Landry;  Edward  Taylor 
Lewis,  Judge. 

Action  by  F.  M.  Wartelle  against  Welman 
Bradford  and  others.  Judgment  for  d^end- 
ants,  and  plaintiff  appeals.  Afltoned. 
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Edward  Benjamin  Da  Bnlsson,  for  appeir 
lant  Btory  &  Fagb,  B.  Lee  Garland,  and 
Kennetb  Balllio,  for  appellees. 

Statonent 

MONROE,  J.  Tbe  plaintiff  alleges,  in  sub- 
stance, tbat  upon  April  1,  1809,  be  granted 
to  "Welman  Bi-adford,  his  associates  and  as- 
signs," a  rlglit  of  way  tbrougb  bis  planta- 
tion "for  the  purpose  of  tbe  construction, 
maintenance,  and  operation  of  a  canal  for 
Irrigation  purposes,  •  •  •  for  and  In  con- 
sideration of  tbe  beaeflts  to  be  derived  tbere- 
from,  •  •  •  and  for  tbe  additional  con- 
sideration of  ¥1,200,  to  be  paid  in  cash  before 
ground  should  be  broken;  that  In  March  or 
April,  1901,  he  granted  an  extension  of  two 
years  for  the  construction  of  said  canal"; 
that  In  September,  1902,  he  granted  to  said 
parties  a  right  of  way  for  a  branch  to  tbe 
main  canal  contemplated  In  tbe  first  grant; 
that  during  tbe  latter  part  of  1902  said  Brad- 
ford began  work  on  said  branch  canal,  and 
paid  petitioner  tbe  sum  of  $1,200,  as  agreed 
on;  and  that  he  has,  since  then,  "in  his 
own  name,  and  on  his  own  responsibility  and 
InitiatlTe,"  and,  "in  a  haphazard  aort  of 
way,"  been  going  on  with  said  work. 

He  f nrtlier  alleges  that  the  satd  Bradford 
has  erected  on  petitioner's  plantation,  on  the 
right  of  way  of  the  main  canal,  an  excavat* 
Ing  machine,  which  has  lately  been  put  in 
operatliHi,  and  Is  digging  a  trench  on  one 
side  of  the  right  of  way,  and  throwing  up  a 
levee  of  equal  dimensions  with  the  trench, 
and  that  similar  action  la  ccmtemplated  on 
the  other  side;  that,  if  said  main  canal  were 
constmcted,  petitioner  could  Irrigate  a  large 
portion  of  his  plantation,  and  would'thereby 
be  benefited,  but  that  the  branch  canal  woiold 
enable  him  to  irrigate  but  a  small  portion 
of  bis  plantation,  and  that  he  granted  the 
right  of  way  therefor  only  In  aid  of  the 
building  of  the  main  canal;  and  that  if  either 
the  main  or  the  branch  canal,  or  both,  are 
partly  constructed,  and  not  completed  and 
operated,  he  will  be  Irreparably  Injured.  He 
further  alleges  that  be  Is  Informed  and  be- 
lieves 13iat  it  would  require  several  millions 
of  doUara  to  build,  equip,  and  operate  said 
canals,  or  ritfaer  of  them,  and  that  said  Brad- 
ford la  financially  Irresponsible,  and  has  made 
no  transfer  of  his  rights  under  said  grant 
from  xKtlticmer,  and  that  by  reason  of  the 
fiicts  stated,  and  of  tbe  further  fact  that  all 
the  work  accomplished  and  now  in  progress 
has  been  and  Is  being  done  by  said  Bradford, 
individually,  and  of  his  admission  to  petltltm- 
er,  when  he  obtained  tiie  extension  hereto- 
fore mentioned,  that  he  had  only  the  neces- 
sary capital  **to  promote  and  further  said 
enterprise  in  Tlew,**  petitioner  upon  March  17, 
10(^  called  on  said  Bradford,  and  requested 
that,  before  doing  any^  further  dicing  upon 
petitioner's  plantation,  he  should  give  some 
evidence  of  Ills  good  faith  and  of  bis  ability 
to  carry  out  his  undertaking,  but  that  he 
refused  to  Inform  petitioner  of  the  amount 


of  mon^  at  his  command,  of  tiie  names  or 
financial  aUUty  of  his  backers,  or  of  the  re- 
sponsibilities assumed  by  them,  and  that  pe- 
titioner thereupon  made  a  legal  tender  to 
said  Bradford  of  the  $1,200  which  he  had 
received  from  him,  informed  him  that  the 
grants  of  rights  of  way  heretofore  mentioned 
were  revoked,  and  ordered  him  to  cease  oper- 
ating upon  petitioner's  plantation,  all  with- 
out avail.  He  further  alleges  that  be  cannot 
Imagine  why  Bradford  should  have  nnder^ 
taken  an  enterprise  involving  mllllcKis  of  dol- 
I^urs,  In  his  own  name  and  on  his  ovm  re- 
sponsibility, unless  be  has  associated  himself 
with  adventurers  who  are  keeping  in  the 
background  and  furnishing  money  merely  to 
make  a  showing  and  unload  their  sclieme 
"on  some  innocent  lambs  with  more  money 
than  business  acumen";  tiiat  the  said  Brad- 
ford  resides  at  Growl^,  in  the  parldi  of 
Acadia,  but,  petitioner  is  infwmed,  has  left 
the  state;  and  that  the  machine  heretofwe 
mentioned  is  being  operated  by  Oapt.  David 
May.  He  tenders  and  deposits  in  court 
$1^200,  and  prays  fw  a  writ  of  Injunction 
restraining  said  Bradford  and  his  assodates 
and  said  May  from  4^»eTatlng  said  machine 
or  othowlse  excavating  on  tiis  plantation,  for 
citation,  and  for  Judgment  perpetuating  said 
writ  and  annulling  the  grants  of  rlghta  ot 
way  mentioned. 

There  are  annexed  to  this  petition,  "for 
fuller  explanatltm  and  greater  certainty,"  the 
written  instramente  granting  tbe  rights  ttf 
way  referred  to.  They  reaA,  in  part  ^  fo^ 
lovrs,  to  wit: 

That  of  April  1, 1890:  ''Whereas  Wehnsn 
Bradford  and  his  associates  contemplate  the 
construction,  maintenance  and  operation  of 
a  canal  for  Irrigation  purposes,  *  «  ■ 
now,  therefore,  In  consideration  of  the  con> 
straction,  maintenance  and  operaUon  of  the 
said  canal  by  the  said  Welman  Bradford 
and  his  associates,  and  the  benefit  to  be 
derived  therefrom,  and  the  raihanced  value 
thereby  to  my  land,  I  do  hereby  grant  to 
said  Welman  Bradford,  bis  associates  and 
assigns,  a  right  of  way,  *  *  *  the  fur- 
ther consideration,  to  be  the  sum  of  $1,200; 
cash,  to  be  paid  before  ground  is  broken,  and 
in  order  to  more  fully  bind  this  contract 
and  agreement,  said  Welman  Bradford  has 
this  day  paid  on  account  the  sum  of  $1.00; 
the  receipt  wbereot  Is  hereby  acknowledged. 
*  *  *  This  grant  Is  further  made  and  ac- 
cepted upon  the  condition  that  if  the  said 
canal  shall  not  be  omstructed  over  said  land 
within  two  years  from  the  date  hereof,  the 
said  right  of  way  shall  be  forfeited,  and 
the  same  revert  to  me.  In  testimony  when- 
of,  X  have  hereunto  subscribed  my  name, 
this  the  Ut  day  of  AprU,  1889.  ISlgned]  F. 
M.  Warielle.  I  accept  the  said  grant  sub* 
Ject  to  the  conditions  therein  this,  the  Ist 
day  of  April,  1809.  [Signed]  Welman  Brad 
ford." 

Upon  April  20,  1901,  an  iustrnment  was 
executed  by  the  i^aintlfl  and  otbm^  redtlag 
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the  grants  prerlnidT  made  1^  themt  and 
the  advantage*  whlcb  U»  grantees  were  ex- 
pected to  derive  ttom  the  canal,  and  pro- 
ceeding aa  CoUows: 

"Wbereaa  the  aald  Wetanan  Brad/ord  and 
his  asMclatea,  have  ■urveyed,  mapped  and 
made  profilee  and  eatbnatea  of  ooita  of  eoo- 
atmcHott  of  aald  canal,  and  now  baa  the 
requisite  capital  In  view  to  pnnnote  and  for- 
ther  the  aald  enterj^iae:  Now  we,  and  eatih 
of  us  *  *  *  extend  to  the  lald  Wdman 
Bradford  and  his  aBsodates  an  extension  of 
time  for  the  commencement  of  woA  on  said 
canal  from  this  date.  •  *  *  It  being  tike 
Intent  and  pnrpoee  hereof  to  grant  and  extmd 
tnrttia  time  to  the  said  Welman  Bradford 
and  his  aasodates  to  oommenee  said  work 
wltMn  the  next  two  years,  otherwise  the 
eontraet  heretofore  execnted  by  ns,  and  each 
<rf  OS,  aa  to  the  right  of  way  therein  con- 
Teyed,  to  remain  In  fall  force  and  effect,  as 
if  herein  tDCorporated." 

Upon  September  20,  1902,  by  another  and 
aqmrate  act,  the  phdntlfl  granted  to  Welman 
Bradford,  his  associates  and  assigns,  the 
r^ht  of  way  for  what  is  called  the  ''IBianeh 
Csnal."  wabject  to  Ihe  condition  tint  the 
same  dumld  be  fbrfelted  If  the  ciuial  be 
not  begun  within  two  years  from  the  date 
thereof,  and  the  grant  was  accepted  by  Brad- 

Awd, 

A  praltmlnary  Injmiction  bSTtaig  iasned  In 
■eeordance  with  the  prayer  of  the  petition, 
and  citations  having  been  swred,  the  deCend- 
ants  excepted,  and  moved  to  AssolTe,  on  the 
grotmd  that  the  petition  dlactosee  no  cause  of 
action  and,  the  jndge  a  ano  stwtaining  that 
view,  the  Injunction  was  dissolved  and  the 
suit  dismissed.  The  plaintiff  has  appealed. 

Opinion. 

The  time  for  beginning  w(^  on  the  main 
canal  was  extended  for  two  years  from  April 
ao,  1901.  and,  according  to  the  allegations 
of  the  petition,  which  was  filed  March  19, 
1903,  the  work  was  began  within  that  time. 
The  time  for  beginning  the  work  on  the 
branch  canal  does  not  expire  until  Septem- 
ber 20, 1901  The  complaint  Is  that  the  work 
was  begun  and  Is  being  carried  on  In  a 
haphazard  way  by  Bradford  Indlvidoally,  that 
he  has  not  the  capital  to  carry  it  ttirough, 
and  that  the  plaintiff  cannot  imagine  why 
he  undertook  It,  "unless  he  has  associated 
himself  with  certain  schemers,  iMwnoters, 
and  adventurers,  who  are  keeping  In  the 
badcground,"  etc. 

It  will  be  observed  that  In  the  notarial  act 
of  April  20,  1901,  one  of  the  reasons  assigned 
for  the  granting  of  time  Is  that  "Welman 
Bradf<«d  and  bis  associates  now  have  the 
requisite  capital  In  view  to  promote  and  fur- 
ther the  said  enterprise";  and  it  is  alleged 
In  the  petition  that  "said  Bradford,  when  he 
obtained  the  extension  of  time  aforesaid,  ad- 
mitted  to  petitioner  that  he  only  had  the 
necessary  capital,  to  promote  and  further  said 
enttfprl^eb  In  view."  Inasmocb,  therefore. 


as  the  plaintiff  knew  when  the  sztsndon 
granted  that  Bradford  individually  was  with- 
out the  eajfitaX  necessary  for  the  ent»priss 
that  he  was  undertaking,  that  circumstance 
affords  no  just  cause  of  complaint  at  this 
time.  Nor  does  the  fact  that  the  plaintiff  Is 
now  unaUe  to  Imagine  why  Bradfwd  should 
have  undertaken  such  an  enterprise,  "nnleas," 
ete.,  affect  the  question,  since  there  may  have 
been  other  and  better  reasons  tot  bis  doing 
so  than  those  which  the  plaintiff  suggests. 

Upon  the  face  of  the  petlUon,  Bradford  and 
his  associate^  If  he  has  found  any  up  to  the 
present  time,  have  done  all  that  they  have 
been,  so  far,  required  to  di^  and,  tor  aught 
tiiat  is  allied,  are  in  a  way  to  do  all  that 
thdr  contract  requires  vt  diem  In  the  fntnre. 
The  exception  of  no  cause  of  action  was  there- 
fore properly  sustained,  and  the  Judgment 
appealed  from  la  accndingly  afflnned. 


cm  La.  708) 

No.  14.644. 

FROBLICHIER  v.  OSWALD  IB0NW0BE8 
Umited.* 

(Supreme  Court  vt  Louisiana.  Nov.  80,  1808.> 

INJUNCTION— NtnSANCB-OrFZHSIVa  OCOUPA- 

TION. 

1.  Acts  which  disturb  physical  comfort  to  an 
injurious  extent  may  be  restrained  by  the  inter* 
position  of  the  courts. 

2.  An  offeDsIve  occupation  cannot  be  carried 
on  to  tilie  verr  great  aantvance  of  the  one 
dwelling  iomieaiately  near. 

8.  No  one  has  the  right  to  use  bis  own  land 
•0  as  to  render  that  about  him  in  any  degres 
nseless.  His  enjoyments  must  have  reference 
to  the  rights  ot  others. 

4.  To  the  extent  needfnl  to  prevent  extreme 
annoyance,  the  decree  as  heretofore  rendered 
by  the  district  court  Is  by  the  Supreme  Court 
uhtmed. 

(Syllabus  hy  the  Gout.) 

Appeal  from  Civil  District  Ckiurt,  Parish 
of  Orleans;  George  H.  Tb^rd,  Judge. 

Action  by  Domlnick  Froelicber  against  the 
Oswald  Ironworks,  Limited.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

Solomon  Wolff  and  Robert  (yGranor,  tm 
appellant.  Herman  Ulcbel  and  David  Bess- 
ler  (Henry  Laurence  lasama,  of  counsel),  for 
appellee. 

BRBAUX,  J.  Plaintiff  brought  this  suit 
to  enjoin  the  defendant  company  from  con- 
tinuing Its  works  at  the  present  plac^  be- 
cause the  noise  made  and  the  smoke  and  the 
odor  are  a  nuisance  to  the  neighborhood,  and 
it  prevents  plaintiff  and  his  family  from 
joying  their  home,  which  is  situated  near 
defendant's  plant 

He  also  asks  for  damages  because  of  the 
asserted  noise  In  the  sum  of  |2,500. 

PlaintUTs  home  Is  situated  at  the  corner 
or  Morgan  and  Seguln  streeta,  la  the  Algicn 

•RehMriac  tatlea  Mraary  1.  IML 
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POTtton  oC  New  Orleans,  and  here  be  has  i»- 
•tded  ftbout  12  In  a  large,  two-story 

frame  houses  worth  abtmt  (plalntlfl  aTora) 
94,00(K  He  occupies  the  lower  ptntlon  of  tba 
building  In  connection  with  Us  saddlery  bosl- 
ness,  and  realdea  In  tlie  upper  stwy. 

Petltl<mM'  also  arera,  subatantlally.  that 
iwoper^  In  Hie  loeallty  In  which  ttto  prt^ih 
«t7  Is  located  has  d^^pwdated  of  late  In  val- 
ue in  oonsequenee  of  the  asserted  nnisance, 
whlob  will  be  apedally  referred  to  later  la 
our  opbUon.  He  also  aToa  that  the  nae  of 
his  property  for  business  or  residence  Is  ia> 
Jnred  and  destroyed. 

PlalntHTs  complaint,  fnrOiK',  til  that  da- 
fendant  has  erected,  upon  property  adjacent 
to  his  own,  smchlne  shops  and  boiler  works; 
lliat  dsCendanlfs  predecessor  bongbt  proper- 
ty adjacent  to  hla  own  from  Obaries  WIOi- 
amp,  wbo^  nnder  an  ordinance  of  the  dty 
eonneU.  was  permitted  to  carry  on  the  work 
cf  blacksmttli  fliereon,  and  that  defendant, 
taking  advantage  of  this  permit,  erected 
larse  machine  shops,  to  tibe  Injury  of  plaln- 
tlfl; and  to  his  discomfort  and  that  of  his 
fftmfly;  that  def-mdanf;  the  anccessor  of 
those  by  whom  these  ImproTements  wore 
erectbd»  sovgfht  tnaa  the  city  eonndl  the 
grant  of  a  inlTllege  to  operate  ttteSx  shops; 
tiiat  this  application  met  with  the  serlons 
posltlMi  from  owners,  residents.  In  the  im- 
mediate vicinity.  whl(ih  resulted  In  fiielr 
protesting  by  petition  addressed  to  the  coun- 
cil against  that  which  they  said  "would  prove 
an  intolerable  nuisance  to  ttie  residents  In 
the  vicinity.*' 

The  application  to  the  coondl  was  denied. 
Plaintiff  avers  this  refusal  among  other 
things  pertaining  to  the  claim  he  sets  up. 

Tbe  allegations  of  plaintiff's  petition  are 
complete  enongb,  and  contained  all  that  was 
needful  to  admit  testimony  offered. 

Defendant  sought  to  meet  plaintiff's  suit 
1^  averring  that  Its  business  is  no  more  noisy 
or  otherwise  Irksome  than  any  other  buai- 
nesB  conducted  In  the  vicinity  of  plaintiff's 
residence;  that  it  avoids  noises  of  all  Unds 
as  much  as  possible;  that  night  work  Is  rare- 
ly  done  at  Its  shops.  Tbat  the  premises  are 
kept  clean  and  In  perfect  order,  and  the 
sheet-iron  work  It  does  Is  the  beat  answer  to 
plalntUTs  contention  tbat  there  are  offensive 
odors  on  the  premises. 

Defendant's  works  front  on  Patterson 
street  Its  shops  do  not  ectend  from  that 
street  to  the  rear  of  plalntUTs  lot.  althongh 
Its  lot  does  adjoin  that  of  plaintiff  both  in  the 
rear  of  plaintiff's  lot  and  on  the  side.  There 
Is  a  vacant  space  between  these  (defendant's) 
shops  and  plaintiff's  property.  Occasionally, 
in  putting  op  boilers  and  tanks,  this  open 
space  has  been  used  or  occupied  In  working 
on  Iron. 

Defendant  also  owns  the  lot  alongside  of 
plalntUTs  lot  and  there,  also,  it  was  found 
more  spacious  and  commodious  for'the  work 
In  the  open  air  In  patting  boilers^  tanks,  and 
In  bamnMring  sheets  of  Iron. 


The  noises  pfDdneed  bj  bammetlBg  on  Um 
sheets  of  Iron  used  In  boilers,  tanks,  ard  oth- 
er w<«ks  are  doubOess  loud  and  harsh,  pu>- 
ticularly  when  tbe  hammering  is  done  ont- 
stde  of  the  shops. 

Defendant  has  a  botier  prodndng  steam  It 
OSes  In  Its  sbops.  In  addltkm.  It  vsei  a 
forge  for  beating  heavy  sheets  of  Iron  bsAws 
are  pat  In  tbe  machine  fliat  cnrvss  them, 
and  In  tin  yard  tSiey  use  two  portable  fbrges 
to  heat  rivets. 

Plaintiff  has  caUM  to  oomplaln. 

He  was  obliged  to  eloae  his  doors  In  snm- 
mer  when  work  was  done  In  the  lot  adja- 
eeot  to  and  alongside  of  his  house,  to  keep 
out  tbe  vapor  or  steam  from  the  ontdoor 
faroacew  It  is  an  obstsde  to  his  t^miiog  bis 
windows.  He  has  to  endnro  tin  heat  of  snm- 
mer  without  sufficient  ventilation  from  Us 
windows. 

There  was  complaint  of  vibratbm  telU  and 
that  at  night  he  and  bis  Camlly  did  not  en- 
Joy  desired  rest  and  quiet 

The  noise  and  smoke  were  doubtless  of- 
fensive, and  Uiere  Is  no  question  bnt  that 
too  mneb  noise  and  smoke  are  a  nuisaoce. 
It  in  tme  tbat  wily  an  exceptional  noise  and 
disturbance  are  aiitlonable.  Still  It  ts  eer^ 
tain,  tbat  acts  wWch  grentiy  disturb  physlcaJ 
comfort  may  be  enjoined,  to  tbe  extent  that 
they  are  Injurious.  An  offensive  and  tortkms 
occnpstlon  cannot  be  carried  <m  to  tbe  gnmt 
annoyance  and  grave  discomfDrt  ot  tbe  sm 
dwelling  near. 

It  must  however,  be  very  serious.  While 
It  may  not  perhaps,  be  necessary  for  tt  to 
greatly  Injure  health.  It  Is  snffldsnt  U  tt 
greatly  lessen  and  Impair  tbe  enjoyment  and 
happiness  of  home. 

There  Is  a  test  In  mattw  of  nufsance 
which  the  following  question  suggests:  la 
the  discomfert  one  of  mere  fastidlonnwas 
or  extrane  refinement  as  Is  sometlmea  aesn. 
or  does  the  nuisance  Interrupt  the  avera^ 
comfort  to  which  tbe  individual  bos  tbe 
rightt 

We  do  not  refer  to  the  very  nice  manner 
of  Uving,  but  rather  to  a  simple  life,  with 
the  ordinary  comforts.  Gonsidered  In  tiila 
light,  plaintiff  falls  within  the  category  of 
those  who  have  a  right  to  have  an  annoy- 
ing noise  abated,  sufflclent  for  peace  and 
comfort  to  which  the  faml^  ordinarily  Ja  «B- 
titied. 

The  tiieory  to  which  some  of  the  evidence 
tends  cannot,  have  our  support  to  the  extent 
asked.  It  has  the  appoirance  of  being 
slighUy  extreme. 

Tlut  plaintiff  baa  become  Irritable^  Im 
says;  that  members  of  bis  family  have  be- 
come fretful,  owing  to  the  harsh  nolee;  tbat 
there  have  been  moments  of  slight  Infelicity 
In  tbe  family,  as  words  are  not  heard  or 
are  misunderstood.  Part  of  all  this  baa 
the  appearance  of  some  exaggeration  grow- 
ing out  in  all  probability,  of  the  notsoma 
situation  in  wbtch  plaintiff  was  placed. 

Plaintiff  and  tome  (tf  bis  witnc 
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ed  tbftt,  awing  to  -Qie  Tibnitbm  and  tte  omv- 
Mqiient  jarring,  ,1lie  bouM  is  not  entlreir  la 
plumb;  the  foiindatloiu  an  muMttled;  tbe 
window*  do  not  abut  as  formo-^;  vreak  tbe 
ddna  and  erockerr  moTe  when  <»i  tbe  table; 
and  other  ailments  and  tronbtea  mentioned 
by  theee  witnesses  cannot  all  be  laid  at  the 
door  ot  -Uie  defendant  ^bere  to  evidence 
that  the  vlbratorj  movements  at  tbe  earth 
at  the  particular  place  are  not  aa  Imagined, 
and  tbe  odon  aa  dozIoos  aa  plaintiff  evident- . 
I7  thought.  There  is  maiakB,  bnt  not  enough 
to  conatttnta  nulaanea  aa  Injorlons  aa  claim- 
ed. 

It  la  ecmclnalvely  shown,  we  think,  that 
the  nolaa  is  at  -times  rery  great,  and  ttila 
prea«its  the  seriooa  Issue. 

The  notsB  produced  caned  aetoal  phys- 
ical discomfort  The  plaintiff  la  entitled  to 
solid  comfort  and,  to  that  extent  that  this 
la  interrupted,  relief  ahoold  be  afforded;  bnt 
tbe  Injiiry  asiiBt  be  real,  and  not  fandfnL 
To  tbe  degree  tbat  tt  is  teal,  tikwa  is  gvonnd 
for  complaint— no  farther. 

It  la  tnie^  plalntlfl'a  boms  is  in  the  com- 
mardal  and  fesldentlal  dlstzlct  He  is  a 
bamets  maker,  and  must,  la  the  natare  of 
things,  accommodate  himself  to  bis  snr- 
ronndings,  provided,  always!  that  the  neoea- 
slttes  ot  active  Industry  do  not  become  rm- 
bearablew 

No  one  baa  a  right  t»  «e  bla  own  (not 
even  tboae  engaged  in  the  most  indnatrlona 
and  worthy  oiteiprlses)  so  as  to  Injure  oth- 
ers about  him.  Tbe  nso  and  enjoyment 
must  have  referoice  to  Oka  rights  of  otbwa. 

Whatever  may  be  the  condition  In  tbe 
ndgbborbood  in  which  phUntifl  lives,  he 
abonld  not  be  aubjacted  to  unendurable 
noise  at  his  own  home,  which  be  has  occu- 
pied for  years. 

A  number  of  Indostrloaa  me(AanliCB  at 
woi^  In  tbe  open  air,  constructing  boUers  or 
tanks,  or  hammering  sheet  Iron,'  may  raise 
a  noise,  aa  In  this  cas^  that  cannot  be  en- 
dured by  those  living  immediately  near. 
Hie  evidence  has  at  least  s^ed  to  prove, 
aa  relates  to  defendant  tbat  its  workmen 
:are  vwy  industrious.  Tbe  noise  from  their 
work  baa  been  In  the  nighttime,  and  aome- 
^mea  vveu.  on  Sundays^,  to  aa  unendurable 
extent  the  testimony  shows. 

W*  have  noted  tbat  defendant  has  lm-i 
pierced  machinery;  that  be  has  sought  to  les- 
sen the  noise.  Part  of  the  up  to  date,  ma- 
eblDCA  cogBista  ct  a  pnenmatle  calker.  for 
cafldqg  tbe  boUera.  The  sounds  from  this, 
inacblne  are  not  1h  marsmrlng  and  suppress- 
ed tones.  We  gather  from  the  testimony 
tbat  It  is  vwy  Uttle  les9.aolay  thAtt  tbp  bam- 
merlTi^  with  band  on  tbe  boiler.  Besides, 
there  Is  considerable  hammering  done  still, 
in  potting  up  a  boiler  or  tank. 

''Pandemonium  at  large"  is  tbe  impression 
created  after  reading  the  testimony  of  some 
of  tbe  witnesses— particularly  that  of  plain- 
tiff and  the  m^ber  of  his  family  who  also 
testified.  We  do  not  think  It  U  as  bad  as 


they  Imagliwit  bnt  tbece  ramataa  ewnigh  for 

oonvhUnt 

We  are  not  hasty  In  arriving  at  the  ooq- 
duslon  tbat  tbe  noise  should  be,  to  some  «l- 
tent,  abated.  The  noises  of  Industrial  en- 
terprises are  not  frequently  characterized  as 
nuisances.  None  the  less,  it  must  be  held  a 
nuisance  when  extreme  and  torttous. 

Ur.  Bishop,  In  Us  Non-Oontract  Law,  | 
41B,  has  stated  the  idea  wttb  great  force  and 
eleatness,  looking  to  tbe  Interest  of  naefol 
trade  and  oecnpatloB,  an  the  one  band,  and 
the  convenience  and  comfort  (tf  tbe  family, 
eo  the  other* 

"Two  things,"  says  the  antbor.  •'essential 
to  geneni  prosperity  and  bqiplneas,  are  nae- 
fnl  trades,  irtiereby  people  are  supplied  with 
things  necessary  in  life,  and  healthful  and 
peaceable  dwellings. 

"The  courts,  in  admlnlsteiing  Justice  be- 
tween them,  neeeasarily  requeat  each  to  i^j 
aside  somethbog  ctf  what  pertains  to  con- 
venience and  comfort^  ycA  tibey  permit  each 
to  stand  so  far  on  ite  own  right  not  to  bo  de- 
Btroyed." 

From  this  point  of  view,  we  think  that 
the  pmposes  the  law  Intenda  will  have  been 
BBcuzed  by  affirming  tbe  Jodgment  of  the 
dlatrlct  court  We  are  not  willing  to  go  far- 
ther. At  the  same  time,  we  do  not  ttdnl^ 
after  aerioos  coasideiation,  0iat  the  plain- 
tiff is  entitlea  to  leaa. 

The  amount  of  damages  allowed  waa  9000^ 
In  addition  to  restraining  the  defendant  from 
carrying  on  nt^  wwk  on  lota  15  and  IB  of 
the  plot  in  evidence.  We  tUnk  this  Judg- 
ment does  Justice  between  the  parties. 

The  demand  of  plaintiff  for  an  amend- 
ment of  the  Judgment  on  appeal  is  rejected. 
We  are  not  of  tbe  cq>lnlon  tbat  the  damages 
should  be  assessed  at  a  higher  amonnt  nor 
that  tbe  restraint  should  go  fwtter  than  be- 
fore expressed. 

Foe  tbesa  reasons,  tbe  Judgment  la  afltaned. 


cm  Lb.  711) 


No.  14,825. 


8I0UB  V.  BUBGDIBBES  et  si.* 

(Snprme  Court  Of  LooMana.  Dee.  1^  190S.) 

PBTITORT  ACTION— TOBSPA83B11S-4HPS0TB- 
MENT8. 

1.  Otfe  irbo  ownpies  no  better  position  than 
that  of  trespasser  may  ret  claim  reimbarsement 
of  the  cost  of  cleariug  land,  whereby-  auch  land 
la  bronght  into  cultivation,  andiwhan  to  culti- 
vate It  is  its.  chief  value. 

2.  He  may  also  claim  for  soch  amdtsratlona 
.aa  have  added  to  the  pemunevt  valaeof  'tin 
land. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Jndldal  Dis- 
trict Court  Farisb  of  St  Mary;  Albert 
Campbell  Allm,  Judge. 

•BaliMrtiig  AenMI  Fabnury  1.  19M. 

f  1.  8m  BmI  Afltlonib  vol.  «lk  Coat.  Dl»  I K, 
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Action  hy  Tbeodon  Stgar,  enratiH-, 
against  Dennis  Borguleres  and  others. 
Judgment  tor  plalntUL  Defendants  ap- 
peal. Affirmed. 

Mentz  &  Borah,  for  appellants.  Donel- 
■on  Caflery  ft  Son  and  J.  Sully  Martel.  for 
appellea 

The  opinion  and  Judgment  of  ttie  court 
In  the  following  case,  prepared  by  BLAN* 
OHABD,  J.,  prior  to  his  retirement  from 
{he  beach,  having  been  adopted  hj  the  court 
in  coosultatlon,  la  now  handed  down  for  the 
court  by  MONROB,  J.: 

Jutes  M.  Burguleres,  the  deceased  father 
of  defendants,  acquired  by  purchase  the 
Florence  Plantation.  In  the  rear  of  this 
plantation,  and  adjoining  It,  was  a  tract  of 
81  acres  of  land,  described  as  the  east  half 
of  the  northeast  quarter  of  section  28,  town- 
ship 14  south,  range  7  east 

It  is  not  pretended  that  this  tract  formed 
any  part  of  the  lands  constituting  the  Flor- 
ence Plantation,  or  that  it  was  included  In 
the  description  of  the  Florence  Plantation, 
or  that  the  Tender  of  Burguleres  claimed 
any  title  to  1^  or  claimed  any  right  of  pos- 
session of  it,  or  pretended  to  transfer  any 
poeaesalwi  to  It. 

Burguleres,  notwithstanding,  took  posses- 
sion of  the  tract,  caused  the  same  to  be 
cleared  and  ditched,  added  it  to  the  Flor- 
ence Plantation,  and  cultivated  it 

This  was  nothing  more  nor  less  than  an 
act  of  trespass. 

A  trespasser  cannot  claim  the  rights  of  a 
possessor  in  good  fftltb.  Ctr.  Code,  arts. 
S451,  8452. 

A  possessor  without  just  title  owes  fruits 
and  revenues  from  the  commencement  ot 
his  possession.  Lowry  v.  Erwln,  6  Bobb 
192,  39  Am.  Dec.  S56;  Williams  v.  Booker, 
12  Rob.  256;  Hill  v.  Bowden.  3  La.  Ann.  258. 

The  land  in  question  b^onged  to  Anatol 
Perret,  now  an  Intwdlct,  who  brings  this 
suit,  through  his  curator,  to  recover  the 
same. 

The  action  is  petitory  in  character,  and 
Incidental  to  It  Is  a  demand  for  rento  and 
revenue*,  and  for  the  value  of  wood  cot 
from  the  land. 

Defendants  set  np  no  title  In  themselves 
or  in  their  deceased  father. 

They  content  themselves  with  d«iying 
plaintiff's  own^^pk  and  ask,  in  reconven- 
tion, the  value  of  improvements,  cost  of 
clearing  the  land.  etc. 

There  was  Judgment  decreeing  plalntUT 
Om  ownsrilil^  and  postsMlon  of  the  landt 


and  awarding  him  a  Judgment  for  $83  for 
balance  due  for  wood  taken  from  the  land, 
after  crediting  def^idants  with  the  cost  ot 
its  clearing. 

There  was  also  Judgment  awardlns  plain- 
tUf  r&it  for  th»  land  at  fS  per  acre  per  an- 
num. 

Defendants  appeal,  and  In  this  court 
plaintiff  files  answer,  asking  an  Increase  to 
flO  per  acre  as  yearly  rental  for  the  land. 

As  to  the  title  to  the  land,  the  case  of  the 
plaintiff  is  made  out. 

'The  land  formed  part  of  the  public  do- 
main of  the  stote.  In  1878  the  plaintiff. 
Anatol  Perret;  acquired  it  by  patent  from 
the  state,  and  has  ovraed  it  ever  ^ce. 

The  evidence  establishes  tlrnt  the  81  acres 
in  question  Is  the  same  land  Fenet  obtained 
from  the  state. 

The  father  of  defendants  cleared  the  land 
for  cultivation.  The  district  Judge  thought 
defendants  should  recover  the  cost  of  the 
clearing,  and  we  think  so  too.  The  price 
of  the  clearing  was  fixed  at  $25  per  acrsL 
This  charge  the  evidence  sustains. 

The  district  Judge  thought  the  evidence 
sustained  conclusions  that  1,500  cords  ot  wood 
were  cut  from  the  land  and  used  by  dcfrad- 
auts,  and  that  the  same  were  worth  on  the 
ground  SO  cento  per  cord. 

We  agree  with  these  conclusions,  and  with 
the  further  conclusion  that  defendants,  in 
settlement,  must  account  tot  the  raloe  of 
the  wood. 

The  district  Judge  rejected  defendantir 
claim  for  ditching  and  draining  the  land. 
Under  the  clrcumstonces  lure  disclosed,  we 
think  this  ruling  proper.  The  draining  tiiat 
was  done  was  for  the  benefit  of  the  Flor- 
ence Plantation,  and,  wher^n  the  same  ben- 
efited so  much  of  the  land  In  question  as 
defendants  cultivated,  it  was  incidental, 
merely,  and  Is  to  be  viewed  as  snring  the 
poipose  of  the  yearly  crops  raised  thaeoa. 
the  benefit  of  which  defendants  derived. 

The  ditehes  dug  on  the  land  were  not  per- 
manent They  naturally  filled  up,  and  must 
be  redug  p^iodlcally.  Mo  drainage  woika 
were  erected  on  the  land  In  quesUon,  and 
no  i>art  of  defendanto'  claim  for  reimburse- 
ment includes  the  cost  of  any  drainage 
worka 

The  district  Judge  allowed  |5  per  year  a* 
rantol  for  a  certoln  number  of  acres  wtakb 
defendant  had  In  cultivation. 

While  this  Is  deemed  rather  a  low  esti- 
mate of  the  r«ital  value  wt  land  sncli  a*  ttds 
is  shown  to  be,  we  have  ooaclnded  not  to 
disturb  same. 

Jndgmaiit  affirmed. 
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MAJOBS  T.  STATB. 

(Supreme  Comt  of  Mlndaslppi.   Feb.  8,  1904.) 

CRIMINAX.  LAW—HOMICIDB-OPINION  KVI- 
DONCE. 

1.  On  a  prosecatioD  for  homicide,  opluiona  of 
witnesses  that  a  stick  produced  at  the  trial, 
with  which  deceased  had  attempted  au  assault 
on  the  accased»  was  a  deadly  weaKm,  were  in- 
admlsaiUe,  where  there  was  eriaence  of  the 
comparatlTe  rise  and  physical  prowess  of  the 
two  persons. 

AK>eal  from  Circnlt  Court,  Leake  (^nnty; 
loo.  B.  Enochs,  Jndge. 

Will  Majors  was  convicted  of  homicide, 
and  appeals.  Affirmed. 

Sulivau  &  McUUlan  and  O.  A.  Lockett,  for 
appellant  J.  N.  Flowers,  Asst  Atty.  Gen., 
for  the  State. 

TKDLTf  J.  The  defendant  ofFered  to 
proTO  by  several  witnesses  that,  In  their 
judgment  tbe  stick  or  board  with  whlcb  it 
was  claimed  an  assault  was  attempted  to 
be  made  bj  tbe  deceased  npon  d^endant 
was.  In  the  bands  ot  the  deceased,  a  deadly 
weapon,  capable  of  prodndng  death  or  se- 
rlons  bodily  Injury.  To  this  expression  of 
iqi^nlon  'Qie  state  objected,  and,  tbe  objec- 
tion being  anstained,  an  €X(xpU<m  was  re- 
aerrad,  and  this  roling  of  the  court  below  is 
asrigned  as  wror  here.  We  think  tbe  action 
of  the  oomt  correct  Tbe  weapon  In  ques- 
tion was  inoduced  before  tbe  Jury,  and  they 
-were  as  capable  of  deciding  tbe  question  of 
whether  or  not  It  was  a  deadly  weapon,  ca- 
pable of  producing  death  or  great  bodily  in- 
jury, as  were  the  witnesses  tiiemselves.  The 
witnesses  were  permitted  to  state  the  size 
and  physical  prowess  of  the  deceased  as 
compared  with  the  defendant  and  also  tbe 
conation  In  which  the  board  was  at  the 
time  of  the  homicide,  and  from  this  state- 
ment of  facts  it  waa  for  tlie  Jury  to  draw 
tta^r  own  cmdudons.  TUs  Is  the  universal- 
ly estabUUhed  rule  of  evidene&  See  SafCold 
V.  State,  76  Hiss.  2S8, 24  Sontb.  814;  Doerlng 
T.  State,  49  Ind.  fi6,  19  Am.  Rep.  669;  State 
V.  Rhoads,  29  Ohio  St  171. 

Tbe  other  assignments  ot  ema  inesent 
nothing  demanding  consideration. 

Affirmed. 


(8S  MlBS.  442) 

LESSLT  T.  OGDHN, 
(%preme  Oonrt  of  Missiasii^i.    Feb.  1,  1001.) 

■QUITY— NOTICa  OF  ORAL  PROOF— RIGHT  TO 
WITHDRAW-^ORCINQ  CONTINUANCE. 

1.  Defeudant  gave  notice,  with  the  answer, 
of  his  desire  to  have  the  witnesses  examiaed 
orally;  and  complalnaDt  acting  thereon,  re- 
flraioed  from  taking  depositions,  and  prodnced 
her  witnesses,  whereupon  defendant  asked  leave 
to  withdraw  tbe  notice  and  object  to  testimODj 
ore  tenus  as  not  being  aathorized  bj  Code  1^2, 
f  1764,  permitting  such  testimony  in  certain 
eases.  Held,  that  the  court  properly  refused  to 
permit  defendant  to  withdraw  his  notice  and 
force  a  contlnnance  after  having  misled  com- 
plainant. 


Appeal  from  Chancery  Coart,  WllUnsw 
County;  W.  P.  8.  Ventress,  Chancellor. 

Suit  by  Margaret  B.  Ogden  against  Roberf 
J.  Lessly.  From  a  decree  for  complainant 
defendant  appeals.  Affirmed. 

McWilUe  &  Thompson  and  Bramlett  & 
Tucker,  for  appellant  A.  O.  Shaimon,  for 

appellee. 

OALHOON,  J.  We  do  not  disturb  the  con- 
clusion of  the  chancellor  «i  the  facta.  On 
the  law,  the  case  is  that  appellant  (defendanv 
below)  filed  with  his  answer  to  tbe  bill  a 
written  notice,  signed  by  the  counsel,  as  fol- 
lows: "The  complainant  In  the  case  will 
take  notice  that  the  defendant  herein  desires 
and  intends  to  have  witnesses  examined  Ic 
open  court  upon  the  hearing  of  this  cause." 
Relying  on  this,  appellee  (complainant  be- 
low),  by  her  solicitor,  appeared  with  her  wit- 
nesses Cor  oral  examination.  But  on  offerlnji 
to  80  examine,  defendant  silent  until  then, 
objected;  relying  on  Dlckerson  v.  Askew 
(MlBB.)  .34  South.  1S7.  The  cases  are  not  par- 
allel. There  It  does  not  appear  that  any  one 
was  misled.  There  tbe  complainant  In  a 
cross-bill  gave  the  notice  that  leave  would  be 
asked  for  oral  examination,  and  the  defend- 
ant to  the  croro-bill  might  well  rely  upon  le- 
gal objections.  There  the  defendant  had 
done  nothing  to  mislead  the  cross-complain- 
ant If  misled  at  all,  she  misled  hnaelf ;  and 
no  evidence  appears  in  the  record  In  that 
case,  while  In  this  all  tbe  evidence  on  both 
Bides  was  prodnced  and  taken.  Here  the  de- 
fendant gave  notice  of  bis  "desire  and  Inten- 
tion" to  have  tbe  witnesses  examined  orally, 
and  the  complainant  acted  on  this,  refrained 
from  taking  d^;>osltion8.  and  produced  her 
witnesses,  when,  at  that  late  period,  defend- 
ant asked  leave  to  withdraw  bis  written  no- 
tice and  object  to  testimony  ore  tenus,  thus 
necessitating  a  continuance.  We  think  that 
at  any  period  of  chancery  practice,  before  sec- 
tion 1764  of  the  Code  of  1892  was  enacted, 
a  chancellor  willing  to  bear  the  evidence 
would  have  proceeded  and  could  have  prop- 
erly proceeded.  The  statute  cannot  be  prop^ 
erly  construed  to  Justify  the  laying  snares  for 
the  unwary,  and  this  might  be  the  result  In 
many  cases,  notwithstanding  that  there  waa 
no  such  purpose  In  the  case  before  us.  Tbe 
action  of  tbe  parties  here  was  equivalent  to  a 
written  agreement,  and  the  court  properly  re- 
fused to  permit  defendant  to  withdraw  his 
notice  and  force  a  continuance.  The  statute 
Is  not  to  be  used  to  set  traps.  (Complainant 
relied  on  the  assurance  of  the  notice,  brought 
her  witnesses,  accepted  the  proposition  in- 
volved in  the  notice  In  open  court  and  was 
there  met  with  a  proposition  of  withdrawal 
of  the  notice  in  order  to  compel  a  continu- 
ance, notwithstanding  defendant  was  ready 
with  his  witnesses,  and  did  actually  proceed 
with  bis  oral  evidence.  Hfs  point  cannot  be 
considered  on  general  principles  of  fair  deal- 
ing. 

Affiirmed* 
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(Bi  Mln.  414) 

THBRRBLL  T.  BLUS. 

(Supreme  Conit  of  MIssIiBsippl.    Feb.  1.  1004.) 

CUTTINQ  TRBBS-STATUTORT  PENAX.TT— 
AOBNCY— HBASONABLS  FRBCAU- 
TION— EVIDENCE. 

1.  In  a  Bnit  for  the  statutory  penalty  for  cot- 
ting  trees,  where  the  declaration  contains  no 
count  for  their  Talue,  the  olaintiff  must  prove 
that  they  were  cut  on  his  land,  without  his 
consent,  witbin  12  months  of  the  InstitnticHi  of 
the  suit,  by  defendajit,  or  his  agent  and  em- 
ployes acting  within  the  scope  of  their  authori- 
ty or  by  the  command  or  consent  of  their  prin- 
dpal.  and  that  tlte  cottinv  vaa  done  wUlfnUr 
w  recklessly,  and  without  propec  precanthm  to 
prevent  a  trespass. 

2.  Under  the  rale  that  agency  cannot  be 

firoved  by  the  acts  or  declarations  of  the  si- 
eged agent,  evidence  held  inauflficient  to  ahow 
that  one  who  cut  trees  on  idalntiflTa  land  was  an 
agent  of  the  defendant. 

3.  Bvldence  held  insufficient  to  show  that 
trees  on  plaintiffs  land  were  cnt  recklessly,  or 
that  there  was  any  lack  of  reasonable  precaa- 
tion  to  determine  the  boundaries  of  defendant's 
land  when  catting  the  trees  thereon. 

Appeal  team  Ginmlt  Oonrt,  Bankln  Comity; 
J.  XL  Enochs,  Judge. 

Aetttm  T.  E.  Tbernll  against  W.  C 
Ellis,  From  a  judgment  in  favor  of  de- 
fmdant,  plaintiff  appeals.  Affirmed. 

Robt  Lowry,  for  appfiUant  A.  J.  Mc- 
Lanrln  and  S.  L.  McLamrin,  for  appellee^ 

TRULY,  J.  This  was  a  salt  brought  Xxj 
appellant  seeking  to  recover  the  statutory 
penalty  for  trees  charged  to  have  been  cut 
by  the  agent  and  Employes  of  appellee  on 
certain  lands  of  appellant.  There  was  no 
count  in  the  declaration  for  the  value  of  the 
trees;  only  the  statutory  penalty  was  suecl 
for.  Therefore,  to  entitle  plaintiff  to  recover 
In  the  court  below.  It  devolved  on  him  to 
prove,  first,  that  the  trees  were  cut  on  land 
belmging  to  him,  without  his  consent  and 
witbin  twelve  months  of  the  institution  of  the 
suit;  second,  that  the  cutting  vras  done  by 
defendant,  or  by  his  agent  and  employes, 
and.  if  by  them,  that  their  acts  were  within 
the  scope  of  their  authority,  or  were  com- 
mitted by  the  command  or  with  the  consent 
of  their  principal;  third,  that  such  cutting 
was  done  wlUfully,  intentionally,  and  know- 
ingly, or  recklessly,  carelessly,  and  without 
taking  due  and  pn^er  precaution  to  prevent 
the  commission  of  a  trespass.  Mhoon  v. 
Oreenfietd,  52  Miss.  488;  Kelrn  v.  Warfield, 
60  Miss.  808.  Assuming  that  appellant's  own- 
ership of  the  land  was  duly  proven,  though 
•no  deed  thereto  was  In  fact  introduced,  and 
he  admitted  that  he  was  never  in  actual 
possession  (B.  R.  Co.  v.  Buford,  73  Miss.  508, 
10  South.  684);  assuming  further  that  the 
catting  was  without  his  consent,  though  that 
can  only  be  inferred  from  the  fact  that  he 
filed  his  suit;  and  assuming  again  that  the 
trees  were  cut  within  12  months  of  the  filing 
of  the  suit,  though  there  Is  an  absence  of 
positive  proof  cm  this  point  in  the  record— it 
was  still  Incumbent  on  him  to  prove  the  other 
facts  on  which  bis  right  of  recovery  depend- 


ed. There  was  no  competent  evidence  allow- 
ing that  Fartow  was  the  agent  of  appellee, 
and  nothing  tending  to  prove  that  he  was 
authorized  by  appellee  to  cut  any  timber  on 
any  land.  It  is  elementary  law  that  agency 
cannot  be  proven  by  the  acts  or  declarations 
of  the  alleged  agent  Newman  v.  TaylOT,  60 
Miss.  870,  13  South.  831;  Railroad  €!o.  v. 
Cocke,  64  Miss.  713,  2  South.  495;  Klnnare 
V.  Gregory,  55  Miss.  022;  Gilchrist  v.  Pear^ 
son,  70  Miss.  851, 12  South.  333.  *'An  agenrs 
authority  cannot  be  proved  by  his  acta  done 
without  the  knowledge  or  authority  of  his 
principal."  Whiting  v.  Lake,  91  Pa.  349. 
Appellee  was  not  shown  to  have  Instructed, 
consented  to,  or  known  of  the  cutting  of  tiie 
trees  by  Farlow.  Again,  appellant  failed  to 
show  any  carelessness  or  recklessness  In  tbe 
cutting  of  the  trees,  or  any  lack  of  reasonable 
precaution  in  endeavoring  to  ascertain  the 
boundaries  of  appellee's  land.  Therefore, 
even  conceding  the  agency  and  authority  of 
Farlow,  appellee  would  only  be  liable  for  the 
actual  value  of  the  timber  cnt  Kelrn  v. 
Warfield,  supra.  Farlow,  the  alleged  agent 
under  whose  direction  the  trees  were  cut,  and 
the  employes  who  did  the  cutting,  were  In- 
troduced as  witnesses  for  appellant,  and  their 
testimony  shows  conclusively  that  every  rea- 
sonable precaution  was  taken  to  prevent  the 
commlBslbn  of  a  trespass;  that  Farlow  was 
familiar  with  the  location  of  what  were  gen- 
erally recognized  as  the  established  bound- 
aries of  appellee's  land;  and  Farlow  denied 
absolutely  and  emphatically  that  be  cnt  any 
trees  on  land  belonging  to  Appellant  In  the 
face  <jt  this  proof,  the  statutoiy  penalty  was 
not  recoverable,  audi  as  there  was  no  count 
for  valtte,  It  follOwA  that  the  peremptory  in- 
struction for  ai^Uee  was  pn^rly  granted. 
Affirmed. 

(fit  mm.  m 

ROWLAND  V.  STATE, 
^l^-etae  Oonrt  of  IfisalBrippI.  Jan.  SB.  1904.) 
HOHioios— PROVOCATION— ADUi;nsaT  OP 

WIFE. 

I.  A  husband,  who.  on  discovering  his  wife  in 
the  act  of  adultery,  instantly  shoots  at  and  Ulla 
her  or  her  paramoar,  is  not  gail^  of  murder,  bat 
merely  of  manslaughter. 

Appeal  from  Circuit  Gonrt,  PrenUn  Oomi- 
ty;  B.  O.  Sykes,  Judge. 

*^  be  officially  reported.** 

Mose  Rowland  was  convicted  of  murdtf, 
and  appeals.  Reversed. 

Johnston  A  Sharp,  for  appellant.  J.  X 
Flowers,  Asst  Atty.  Gen.,  for  the  Stat& 

TBtJLT,  J.  Ajn>enant  was  indicted  for  tiie 
murder  of  bis  wifOr  Becky  Rowland,  een- 
traioed  to  imprisonment  for  life,  and  appeals. 
His  story  Is  as  follows:  Hla  wife  bad  been 
for  about  two  mcmtha  prior  to  the  homicide 
living  with  Lou  Pate,  at  whose  house  the 
killing  occurred.  Appellant  and  his  wife 
were  on  good  terms,  and  he  was  In  the  habit 

I I.  8w  Homicide,  voL  H.  Ceat  Dig.  It  H. 
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of  TUtlng  her  and  stftyliig  oiw  idgbt  Tritb  her 
each  woek*  or  vnrs  two  mduk  Loa  Fatei'* 
booM  eonalstBd  of  two  nomi.  In  the  fnmt 
room  were  two  heda— oo»  occapled  by  Lon 
and  her  btiaband.  and  Uie  other  nsoally  occu- 
pied b7  Becky  Rowland.  In  the  ba&-  room 
there  was  one  bed.  On  the  ntfrt  of  the  kill- 
ing, appellant  reached  Pate'a  booM  about  10 
tfcloek,  bitched  hla  borm,  and  noticed  John 
Thorn's  also  Utched  to  the  fence.  Comlns 
iqp  to  tiie  hooee,  he  heard  a  man  and  a  wo- 
man talking  In  the  back  room,  In  which  there 
was  no  light  Uatenlng,  he  discovered  that 
John  Thorn  and  Becky  Bowland  (appellant's 
wife)  were  In  the  room,  and  heard  Thram  say, 
"Blake  haste.**  This  aronaed  his  soivIcImis, 
and  be  attempted  to  open  the  back  door  to  the 
room;  but  It  being  latdied.  he  vent  to  the 
fnnt  door,  pastied  It  open,  and  went  Into 
the  fnmt  room,  where,  the  dim  tight  of  a 
lamp  bvmtng  at  the  foot  of  their  bed,  he  saw 
Lon  Pate  and  her  bnsband  to  bed  asleep.  He 
voke  to  them,  and  also  called  bis  wife's 
name.  QetUng  no  answer,  he  stepped  through 
flw  partition  door  tato  the  back  room,  and 
discorered  his  wife  and  Tbcn-n  In  the  very 
act  of  adultery.  They  spraiv  up  as  they 
caught  sight  of  him,  and  both  mriied  by  him 
fluroogh  the  doorway  into  the  front  room; 
hla  wife  blowing  out  the  lamp  as  she  pasaed 
the  foot  of  the  bed.  Appellant  fired  at  Thorn, 
and  killed  his  wife.  LOu  Pate,  the  only  eye- 
wltnesB  Introduced  by  the  state,  corroborated 
the  story  of  appellant  to  Ite  main  features. 
She  testified  that  Thorn  came  to  the  house 
abont  fint  dark,  and,  when  she.  and  her  hus- 
band went  to  bed,  Thwn  and  Becfay  were 
seated  In  the  same  room,,  talking;  that  she 
was  awakened  by  hearing  appellant  qwah, 
and  saw  him  stendlng.to  hex  room;  that  he 
went  to  the  door  between  the  rooms,  and 
then  Bei^  nut  out  of  the  back  room  Into  the 
front  room,  and  blew  ont  the  lamp  just  as 
Vpellant  shot;  that  she  did  not  see  Thorn 
mn  ont  of  the  back  room,  and  did  not  know 
bow  or  when  he  got  out  of  the  house,  bat 
that  after  the  shooting  his  horse  was  etlU 
bitted  to  the  fencb  Bedty  was  In  her  night- 
clothes  when  killed. 

On  ibis  Htete  of  case,  the  court  Inatmcted 
'the  Jury  on  b^If  of  the  stete  as  tollows: 
"The  court  Instrocto  the  Jury  that  mnrder  is 
the  Ulltog  of  a  human  being  wltbont  author- 
ity of  law,  by  any  means  or  to  any  manner, 
when  done  with  the  deliberate  design  to  ef- 
fect the  deatii  of  the  person  killed;  and  If 
the  Jury  believe  from  the  evidence  to  this 
case,  b^ond  a  reasonable  doubt,  that  tbe  de- 
fendant 80  killed  the  deceased,  Bof^  Bow- 
land,  then  the  Jury  will  find  the  d^endant 
guilty  as  charged  to  the  Mil  of  Indlctmmit** 

In  Beed  v.  Stote,  62  Miss.  410,  It  is  said: 
'*If  he  had  caivht  the  offender  In  the  act  of 
adultery  irith  his  wife,  and  had  slato  him  on 
the  spot,  the  crime  would  have  been  extenu- 
ated to  manalaughta;  soch  provocation,  to 
legal  ctrntemplatlwi,  being  sufllcieot  to  pro- 
duce that  brerls  furor  which  fm-  the  moment 


unsettles  reason."  And  Ihb  was  recognized 
as  the  role  at  common  law.  4  Bla.  Com.  191. 
In  Mays  v.  State,  88  Ga.  403,  14  S.  560-a 
case  strikingly  In  point— quoting  and  approv- 
tog  the  statement  of  the  law  by  Oilpln,  G,  J., 
to  State  ▼.  Pratt,  1  Honst.  (Del.)  265,  it  Is 
said:  "In  order  to  reduce  tbe  crime  from 
mnrder  to  manslaughter,  it  is  necessary  that 
it  should  be  shown  that  the  prisoner  fOnnd 
the  deceased  to  the  very  act  of  adultery  with 
his  wife.  I  do  not  mean  to  say  that  the 
prisoner  must  stand  by  and  wltoess  the  act- 
ual oqiuhitlve  conjunction  between  the  guilty 
parties.  If  the  prisoner  saw  the  deceased  to 
bed  with  his  wife,  or  saw  him  leaving  the 
bed  <a  the  wife,  or  if  he  fomid  Ihem  together 
to  muA  position  as  to  Indicate  with  reason- 
able certatoty  to  a  rational  mind  that  they 
had  Just  then  committed  the  adnlterons  act, 
*  *  *  it  will  be  snfflclent  to  satisfy  the 
reqnlremente  of  the  law  to  this  regard;  and 
If.  under  such  drcomstances,  he  then  and 
than  struck  the  mortal  blow,  bis  ^ense 
would  amount  to  mansla««htw  only.**  And 
to  principle  there  can  be  no  dllEerence  to  the 
degree  (tf  the  nlme,  whether  tbe  betrayed 
husband  slays  the  faithless  wife  or  her  guilty 
paramour.  In  either  event  the  crime  proven 
has  uniformly  been  held  to  he,  not  mnrder, 
but  manslaughter.  2  Bisb.  Gr.  Law,  S  70S; 
McClaln's  Grim.  Law,  8  ail;  21  Am.  &  Eng. 
Ency.  of  Law  (2d  Kd.)  187.  Making  an  ap- 
plication of  the  fin-egolng  principle  of  law  to 
the  case  at  bar,  we  find  that  the  conviction 
for  murder  was  not  warranted  by  the  facts, . 
and  cannot  be  sustotoed.  In  some  jnrisdlc- 
tioni^  homldde  under  the  chmmstances  dlis- 
closed  by  thla  record  is  held  to-  be  Justifiable; 
ftnd  we  have  been  unable  to  find  any  dedstcm 
of  a  court  of  last  resort,  wUcb,  to  the  ab- 
sence of  e]Q>re8S  statote,  upheld  a  conviction 
for  murder- .under  similar  facts.  Accepttog 
the  story  of  the  state's  witness  ss  absolutely 
true,  deceased  and  Thorn  were  surprised  by 
appellant  under  such  conditions  and  amid 
such  surroundings  as  to  demonstrate  with  ab- 
solute certainty  that  they  were  then  actually 
committing  adultery.  This  fact  alone.  In  legal 
contemplatirai,  is  adequate  provocation  to  re- 
duce the  grade  tbe  homicide,  If  then  In- 
stantly committed,  frran  murder  to  man- 
slaugbtor.  Price  v.  State,  51  Am.  Bep.  323, 
and  numerous  citations. 

From  an  extended  aamtoatlon  of  the.an- 
tbmities  bearing  on  this  question,  we  coQr 
dude  that  there  was  no  testimony  upon  which 
to  base  the  second  instruction  granted  for 
the  state,  as  hereinbefore  quoted.  There  are 
no  facta  disclosed  by  this  record  to  warrant 
the  Jury  in  finding  that  appellant  acted  from 
a  "deliberate  design  to  effect  the  death  of  tbe 
person  killed."  The  law,  tnm  the  earliest 
ag^,  recognbslng  and  consldertog  the  pas- 
sions and  frailties  of  man.  In  ita  mercy,  has 
said  that  dellboratlon  cannot  be  predicated 
of  the  deeds  of  a  man  iritnated  as  was  the  ap- 
pellant «t  the  moment  of  the  bomlddcb  . 

Bevened  and  remanded. 
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MOSS  POINT  LUMBBR  00.  T.  THOMPSON. 
(Sapreme  Court  of  Mississipi^.   Feb.  8,  1804.) 

LOaS  AND  LOOOINO— CONTRACTS-CONSTRUC- 
TION—RAFTAGB  AND  BOOMAQB. 

1.  A  contract  whereby  plaintiff  was  to  re- 
ceive all  the  "proceeds"  of  logs  delivered  by 
one  defendant  to  another,  attar  dednctiii?  ad- 
vanecs  made  thereon  by  the  other,  entitled  plain- 
tiff to  only  the  net  proceeds  after  payment  of 
"raftage"  and  "boomage,"  which  are  charges 
Incident  and  necessary  to  the  delivery  of  logs, 
and  which  most  be  paid  before  possession  can  be 
obtained. 

Appeal  from  Chancery  Court,  Jackson 
OoQnty;  Stone  Deavors,  Chancellor, 

"To  be  officially  reported." 

BUI  for  an  accounting  by  N.  Q.  Thompson 
(Y.  M.  TbompBon,  administratrix,  sabstitat- 
ed>  against  the  Moss  Point  Lumber  Company 
and  aoptber.  From  a  decree  rendered  for 
complainant,  defendant  Moas  Point  Lumber 
GcHnpany  appeals.  Reversed. 

In  Marcta.  1809,  D.  M.  Powell  made  a 
-tract  to  sell  and  deliver  to  appelant  "at  tbe 
nroal  place  of  delivery  at  Moss  Folhr*  2,500 
pine  logs  at  stated  prices,  and  afterwards 
he  entered  into  other  contracts  to  deliver 
5,000  logs  at  stated  prices.  The  Moss  Point 
Lnmbo:  Gompany  agreed  to  advance  to  Pow- 
eU  76  cents  par  log,  through  N.  Q.  Thompswi, 
on  an  logs  in  tiie  water;  "provisions  or  money 
to  be  nsed  in  mannfiicturlng  said  saw  togs 
and  rafting  them  to  ma^ef ';  "the  final  set- 
tlement of  accoimts  to  be  made  when  the 
saw  logs  reached  the  market";  and  Thomp- 
son advanced  Powell  cnislderable  amounts 
-while  he  was  engaged  in  the  cutting  and 
banUng  the  log&  On  December  23,  1889,  be 
wrote  to  the  Moss  Point  Lmnber  Co.;  "Xonra 
to  hand.  *  *  •  Will  ask  now  how  you 
undnstand  the  contracte  of  Mr.  Powdl  vlth 
you.  The  way  I  took  It  I  would  be  entitled 
to  draw  any  thing  the  logs  brought  over  W 
eents  tm  tbe  first  three  contracts  and  all  over 
TC  cts  on  the  last  contract  let  me  know  if 
this  Is  the  way  you  understand  it  I  am 
paying  cash  almost  daily  for  logs  and  I  must 
know  where  the  mmey  I  furnish  over  the 
00  and  76  cents  la  coming  from.  If  you  -will 
agree  to  turn  it  over  to  me  as  fast  as  tbe 
logs  come  In,  tbat  is  the  bat  over  80  and  IS 
cents  whldi  you  bare  paid  to  me,  I  can  ar> 
range  to  run  tt  *  *  *"  On  January  1, 
1900,  the  Moss  Point  Lumber  Company  an- 
swered this  letter  as  follows:  "Replying  to 
yours  of  the  23rd.  We  are  willing  to  settle 
-with  yon  for  the  Powell  logs  as  requested, 
and  as  we  imderatood  it  that  Is:  First  con- 
tract we  made  wltb  Mr.  Powell  was  for  2,500 
logs,  wltb  an  advance  of  60  cts  per  log  on 
all  logs  In  the  water,  later  we  made  an  ad- 
ditional advance  of  16  cents  per  log  on  all 
logs.  Logs  put  in  under  first  contract  were 
branded  B.  P.  Now  when  sufficient  number 
of  this  brand  comes  tn  to  pay  the  16  cents 
per  log  we  have  advanced  on  them,  then  all 
in  excess  of  that  amount  we  wQl  pay  to  yon, 
and  BO  on  with  other  contract&    •    •  • 


Soon  as  we  finish  measniing  -win  send  atate- 
mmt  Tell  Mr.  Powell  to  let  us  know  to 
whom  to  pay  raftage,  and  how  ma^hJ'  Pow- 
ell owed  Thomps<at  conslderabto  mon^,  and 
be  filed  tbe  bill  In  this  case  in  the  chancar 
court  of  Jackson  county  against  Powell  and 
the  Mobs  Point  Lumber  Company  seeking  to 
recover  the  proceeds  oC  the  logs  less  tbe  75 
cents  per  log  already  advanced,  and  aaked 
tbat  an  accounting  be  had  to  show  what  that 
was.  Both  dtf  endants  answered  the  bill,  and 
considerable  evidence  was  taken,  but  It  la 
not  de«ned  necessary  to  set  cut  much  of 
that  It  was  shown  that  the  Moss  Point 
Lumber  Company  paid,  in  addition  to  the  76 
cents  advanced  <m  each  log  delivered,  about 
,^8  CTpenses  of  rafting  and  boomi^  On 
the  hearing  tbe  chancellor  ordered  an  aooonut 
to  be  stated,  and  appointed  a  commlssltmer 
to  state  the  account*  and  directed  him  to  find 
the  total  numbtf  of  logs  ddlvered  by  Pow^ 
uaAer  the  ctmtracts^  and  to  find  the  gross 
sum  paid  for  tbe  logs,  and  from  tbat  anm  to 
deduct  all  sums  already  advanced  to  com- 
plainants, and  report  the  difference  as  tbe 
amount  due  by  tbe  Moss  Point  Lumber  Com- 
pany to  complainant;  thus  denying  the  diar- 
ges  for  rafting  and  boomage  to  said  defend- 
ant which  it  had  paid.  Tbe  commlsslonw  ao 
stated  the  account  and  from  a  final  decree 
for  complainant  indudlng  these  sams  the 
Moss  Point  Lumber  Company  a^nieals. 

Ford  &  White  and  Green  &  Green,  for  ap- 
pellant H.  B.  Everette,  for  aiq^ellee. 

TRCLT,  J.  Tbe  erldent  Intent  of  an  par- 
ties to  this  litigation,  as  appears  not  tmly 
from  the  testimony,  but  also  from  tb^  pre- 
vious course  of  deelii^  was  that  Thompson 
should  receive  from  the  appelant  all  the  pro- 
ceeds of  the  logs  delivered  by  Powell  to  the 
appellant  after  deducting  advances  made 
thereon.  But  by  the  -word  "proceeds"  mi- 
donbtedly  only  tlie  net  proceeds  after  an 
diarges  for  ddivery  had  been  paid  was 
meant  Fran  this  record  it  is  nndoilable 
flut  *Yaftage"  and  "boomag^  are  <^nea 
Incident  and  necessary  to  the  delirety  ot  togs, 
and  must  be  paid  by  some  one  before  pos- 
session of  the  logs  can  be  obtained  by  the 
mUling  company,  "raftage"  bedng  the  eacpense 
of  fioatlng  and  "running"  the  logs,  and  "boom- 
age"  being  a  fixed  charge  payable  at  place 
of  delivery.  This  is  not  denied  Thonqieon, 
is  admitted  by  Pow^,  and  is  stated  as  a 
fact  the  offlcm  of  the  appellant  company. 
The  construction  placed  by  the  chancdln 
upon  the  letter  of  January  1,  1900,  from  ap- 
pellant to  appellee,  -was  too  narrow,  and  not 
In  accordance  wltb  what  all  parties  under* 
stood  the  cMitract  to  mean.  It  Is  true  that 
appellant  by  that  letter  does  state  that  when 
a  sufficient  nnmbw  of  logs  under  each  con- 
tract "come  in"  to  pay  the  75  cento  per  log 
advanced,  Thtunpson  Is  to  receive  all  In  ex- 
cess thereof.  But  this  language  must  be  con- 
strued in  tbe  light  of  the  previonn  course  at 
dealing  and  the  existing  contract  betweoi 
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the  paitteB.  Considered  from  this  point  of 
Tiew,  we  find  that  tbe  logs  were  not  con- 
sidered as  delivered  to  appellant— had  not 
"come  in,"  In  the  language  of  the  letter— un- 
til "boMnage"  and  "raftage"  had  been  paid. 
That  this  was  the  real  understanding  of  all 
parties,  and  Is  the  true  interpretation  of  the 
letter,  is  made  more  manifest  by  the  fact 
that  Thompson  was  acquainted  from  the  be- 
ginning with  the  contracts  existing  between 
appellant  and  Powell,  bandied  all  moneys  ad- 
vanced under  the  contracts,  and  knew  that 
no  part  of  the  money  advanced  to  Powell 
through  him  was  applied  to  "boomage,"  and 
only  a  portion  of  It  paid  out  for  "raftage"; 
the  balance  being  used  to  pay  for  the  logs 
and  to  get  them  hauled  and  put  in  the  water. 
The  very  letter  upon  which  Thompson  bases 
hla  claim  showed  that  money  was  being  paid 
out  by  the  appellant  for  raftage  over  and 
above  the  amount  advanced  In  cash  to 
Thompson  for  Powell.  This  is  not -a  case  in 
which  one  party  has  been  misled  by  the  let- 
ter or  statement  of  another.  It  is  not  con- 
tended that  this  letter  was  the  beginning  oif 
the  dealings  between  Thompson  and  Powell, 
and  It  1b  not  proven  that  it  In  any  wise  in- 
fluenced appellee's  Intestate  In  making  ad- 
Tances.  Inasmuch  as  '*raft8ge"  and  "boom- 
age"  had  to  be  paid  before  the  logs  could  be 
delivered  to  the  appellant,  and  Inasmuch  as 
Powell's  contract  was  to  deliver  the  logs  at 
Moss  Point,  the  place  of  business  of  appel- 
tent,  it  is  our  opinion  liuit  all  moneys  paid 
tor  this  purpose  were  necessarily  expended 
for  Powell's  benefit,  and  in  order  that  he 
might  fulfill  his  contract,  and  should  have 
been  credited  to  appellant,  and  deducted  firom 
the  proceeds  of  the  logs  In  stating  the  account 
between  the  parties  litigant  The  decree 
ber^  denied  any  credit  for  the  money  ex- 
pended la  paying  thrae  expenses  and  charges, 
and  required  appellant  to  account  to  appellee 
for  the  gross  proceeds  of  all  the  logs. 

For  this  error  the  decree  of  the  chancery 
court  Is  reversed,  and  the  cause  remanded 
for  a  restating  of  the  account. 


POSTAL  TBLSQRAPH  CABLE  CO.  T.  WIL- 
LIAM BHETT  &  GO. 

(Supreme  Conrt  of  Mlsels^ppl.   Jan.  26,  1004.) 

TELEORAFHS— HBSSAQBS— DBIAY— BnriDBNCID 
—DIRECTION  OF  VERDICT. 

1.  Where  plaintiff  delivered  a  menage  to  de- 
fendant for  trananiission  from  Oolumbus,  Miss., 
to  Topelo,  Miss.,  and  Informed  defendant's 
ascDt  that  It  was  important  that  the  message 
■oonld  be  delivered  witnin  40  minutes,  and  in  an 
action  ttx  damages  for  failure  to  deliver  the 
same  for  more  than  8  hours  there  waa  evidence 
that  10  minutes  was  a  reasonable  time  in  which 
to  transmit  and  deliver  the  message,  while  de- 
fendant Introduced  evidenix  that  the  message 
had  to  be  twice  repeated  before  reaching  its 
destination,  a  verdict  was  properly  directed  In 
favor  of  plaintifT. 

2.  In  an  action  tor  damages  for  delay  in  the 
ddivery  of  a  telegram  accepting  an  offer  fcnr 
Uie  sale  of  cotton,  by  whidi  plaintiff  lost  the 


same,  plaintiff  was  entitled  to  Introduce  in  evi- 
dence a  copy  of  a  telegram  received  from  an- 
other, offering  to  purchase  the  cotton  at  an  ad- 
vanced price. 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; E.  O.  Sykes,  Judge. 

Action  by  William  Rhett  &  Go.  against  the 
Postal  Tel^raph  Gable  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Suit  by  appellee  against  appellant  to  recover 
the  sum  of  $256,  actual  damages,  for  Its  fail- 
ure to  deliver  a  certain  telegram  within  a 
reasonable  time.  The  conrt  gave  a  peremp- 
tory Instruction  to  find  for  plaintiff,  and  de- 
fendant appeals.  The  evidence  for  plaintiff 
was  to  the  effect:  That  plaintiff  was  a  cotton 
buyer  at  Colnmbus,  Miss.,  and  had  a  corre- 
spondent at  Tupelo,  Miss.  On  September  5, 
1899,  Goodrich  sent  a  telegram  from  Tupelo 
to  plaintiff,  at  Columbus,  telling  him  that 
they  bad  the  refusal  of  500  bales  of  cotton,  at 
5%,  until  11  o'clock  next  day;  and  at  20  min- 
utes after  10  o'clock  the  next  day  plaintiff 
delivered  a  telegram  to  defendant's  agent  at 
Columbus,  to  bis  correspondent  at  Tupelo, 
accepting  the  offer,  and  plaintiff  told  the 
agent  what  the  message  was,  and  that  it  was 
important  that  It'be  sent  and  delivered  before 
11  o'clock  that  day;  and  the  ag«it  promised 
to  rush  the  message,  but  the  message  was 
not  delivered  until  after  2  o'clock,  and  the 
cotton  had  then  been  sold  to  some  one  else. 
That  plaintiff  bad  an  order  tor  cotton  on  the 
day  the  telegram  was  sent,  at  an  advance 
price  over  the  price  the  cotton  was  offered, 
which  would  have  gained  blm  the  amount 
sued  for.  Appellant  contended  that  the  mes- 
sage could  not,  under  ordinary  circumstan- 
ceSf  and  by  ordinary  diligence,  have  been  de- 
Jlved  at  Tupelo  In  time  after  It  was  handed  to 
Its  agent  at  Oolumbus;  that  Is,  in  40  minutes. 
On  this  point  plaintiff  introduced  the  agent 
of  the  Western  Union  Telegraph  Company  at 
Columbus,  who  testified  that  10  minutes  was 
a  reasonable  time  In  which  to  transmit  and 
deliver  a  telegram  from  Columbus  to  Tupelo; 
and  defendant  Introduced  testimony  to  the 
effect  that  the  telegram  had  to  be  sent  first 
to  Birmingham,  then  to  Memphis,  and  from 
there  to  Tupelo,  and  that  telegraph  messages 
were  taken  up  and  transmitted  in  the  order 
in  which  they  are  received,  and  that  this  is 
the  rule  of  the  company  and  of  the  Western 
Union  Telegraph  Gompany.  It  la  contended 
by  defendant  that  It  should  have  been  left 
to  the  jury  to  decide  whether  the  message 
could  have  been  transmitted  and  delivered  by 
11  o'clock  by  the  use  of  ordinary  diligence. 
A  copy  of  the  telegram  from  one  Smith  to 
plaintiff  offering  6ii/ib  cents  per  pound  for 
the  cotton  was  Introduced  by  plaintiff  over 
objection  by  defendant,  which  was  overruled 
by  the  court,  and  to  wblcb  defendant  except- 
ed. Defendant's  motion  for  a  new  trial  was 
overruled,  and  it  appeals. 

3.  B.  Mcintosh  and  Frank  Johnston,  for 
appellant  Z.  P.  Landrum,  tor  appelleo. 
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TBULT,  J.  An  examinatioii  of  tbe  record 
presented  on  the  former  appeal  of  this  case 
(33  &onth.  412)  dlflcloGes  the  fact  that  each 
of  the  material  assignments  of  error  here  pre- 
sented were  by  this  conrt  considered,  and  de- 
cided adversely  to  the  appellant  on  tliat  ap- 
peal. Feeling  constrained  to  adhere  to  the 
conclnslon  there  reached,  the  judgment  here 
appealed  from  la  affirmed. 


<8S  MlBB.  671} 

ADAMS,  Berenne  Agent,  t.  KUTEENDALL. 
(Supreme  Court  of  MiarisBlppf.  Jan.  25.  1901.) 

MUNICIPAL  CORPORATIONS  —  TAXATION-flPB- 
ClAL  CHARTERS— EXEMPTIONS  —  VALIDITY  — 
CLASSIFICATION  —  UNIFORMITY  —  CONSTI- 
TUTIONAJL  LAW— LEQISLATIVB  POWERS— LO- 
CAL SBLr-OOVBRNMENT-^TATUTES— AFPU- 
CATION— OMITTED  PROPERTY— ASSESSMENT. 

I.  Vicksburg  aty  Charter  (Acts  1884.  p.  445, 
c.  391)  {  31,  exempting  from  taxation  bills  aod 
notes  given  in  whole  or  In  part  for  property 
witbiu  the  city  subject  to  taxation,  was  not*a 
proper  classification  of  property  for  exemption, 
and  was  therefore  in  violation  of  Const  1869, 
art.  X2,  iZO,  requiring  ndif orm  taxation. 

.  2.  Const.  1880,  i  112.  reqniriug  taxation  to  be 
nniform  thronriioQt  the  state,  and  declaring 
that  property  shsll  be  SBsessed  for  taxes  under 
general  laws,  aud  by  uniform  rales,  according 
to  its  true  value,  except  thatr  a  special  mode  of 
valoatlon  and  assessment -may  be  provided  for 
particular  spedes  of  property,  etc.,  la  self-exe- 
cuting, and  does  not  permit  the  Legislature  to 
classify  property  for  taxation  except  as  there- 
in expressly  provided. 

8.  An  assessment  of  vendor's  lien  notes,  and 
real  estate  for  which  the  notes  were  givoi,  does 
not  constitute  double  taxation. 

4.  Const.  1880,  {  80,  provides  that  the  Legis- 
lature shall  enact  general  laws  to  prevent  the 
abuse  by  all  municipal  corporations  of  their 
power  of  taxation;  section  90b  prohibits  local 
or  special  laws  exempting  property  from  taxa- 
tion; section  188  auuiorii««  the  Legislature  to 
empower  the  Governor  to  remove  and  appoint 
officers  of  munici[«l  corporations;  snd  section 
183  prohibits  municipal  corporations  from  sub- 
scribing for  coriwrate  stock,  etc  Held  that, 
in  view  of  snch  sections,  section  88,  requiring 
the  Legislature  to  pass  general  laws  under 
which  cities  may  be  chartered,  and  that  all 
such  laws  shall  be  subject  to  repeal  and  amend- 
ment, etc.,  did  not  deprive  the  Legislature  of 
the  power  to  control  tbe  taxlns  power  pre- 
vlonsly  delegated  to  a  municipality  by  a  spe- 
cial charter. 

6.  Acts  1884,  c.  84,  p.  29,  appointing  a  state 
revenue  agent  to  supervise  the  action  of  county 
and  municipal  taxing  officers,  was  not  unconsti- 
tutional, in  so  far  as  it  applied  to  a  city  oper- 
ating under  a  special  charter  delegating  to  it 
the  power  of  taxation,  on  the  ground  that  the 
city  was  thereby  deprived  of  the  right  of  local 
seU-govemment. 

6.  under  CoDst  1890,  189,  authorizing  the 
Le^slatore  to  withdraw  from  the  citizens  of  all 
munidpalitlei  evra  tbe  power  of  chooring  their 
own  officers,  municipalities  within  the  state  are 
not  entitled  to  the  right  of  local  self-govern- 
ment. 

7.  The  fact  that  tarfn*  officers  of  the  city  of 
Vicksburg,  under  the  city  s  special  charter,  were 
authorized  to  levy  city  taxes  on  property  with- 
iu  its  limits,  ana  that  they  acted  uuder  such 
[>ower.  did  not  prevent  the  state  revenue  agent, 
as  autborized  by  Acts  1894,  e.  34,  p.  29.  from 
recovering  taxes  on  property  within  the  city 
which  was  omitted  from  the  tax  rolls  by  the 
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city's  offlcecs  on  an  erroneous  belief  that  the 
property  was  exempt 

a  Acts  1884,  c.  34,  p.  29.  crestes  a  state  rev- 
enue agent;  and  secaon  2  authorizes  htm  to 
sue  for  all  taxes  past  due  and  unpaid  whenev- 
er tbe  state  or  any  county  or  municipality 
could  sue;  and  section  3  authorizes  him  to  or- 
der the  proper  assessment  of  property  which 
has  escaped  taxation  by  reason  of  not  being  as- 
sessed. Heid,  that  such  act  was  a  general 
law,  and  applied  as  well  to  cities  <^raung  un- 
der a  special  charter  as  those  which  had  adopt- 
ed the  municipal  code. 

Calhoon,  3.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty: Qeo.  Anderson,  Judge. 

Proceeding  by  Wirt  Adams,  state  revenue 
agent,  against  Letltla  A  Knykendall.  tot  the 
recovery  of  taxes  on  omitted  persmial^. 
From  a  Judgmmt  of  the  circuit  court  affirm- 
ing a  Judgment  of  the  board  of  aldermen  oC 
the  city  of  Vicksburg  sustaining  defmdant'B 
claim  of  exemption,  the  revenue  agent  ap- 
peals. Reversed. 

McLnnrln,  Armlatead  ft  JSxiea,  for  an>d- 
lant.  R.  V.  Soothe  and  Catchlngs  &  Catcb- 
Inga,  for  appellee. 


TRULY,  J.  The  state  revenue  agent  gave 
notice  to  the  assessor  of  the  city  of  Vicksburg 
that  certain  property,  to  wit,  solvent  credits 
to  the  amount  of  ¥12,000,  belonging  to  Mrs. 
L.  A.  Kuykendall,  had  escaped  municipal  tax- 
ation for  the  years  1890  and  1891.  The  as- 
sessor placed  BBid  property  on  the  roll,  and 
notified  Mrs.  Kuykendall  as  required  by  law. 
Mrs.  Kuykendall  duly  appeared  before  the 
board  of  mayor  aud  aldermen,  and  filed  her 
petition,  asking  that  said  assessment  be 
stricken  from  tbe  roll;  averring  tluit  said 
property  was  not  liable  to  taxation,  for  rea- 
sons set  out  In  her  petltlMi.  The  petition 
was  granted,  and  said  assessment  was  order- 
ed to  be  stricken  from  the  roll.  Tbe  revenue 
agent  appealed  to  tbe  circuit  court,  wbich  af- 
firmed the  Judgmmt  of  the  board  of  mayor 
and  aldermen  of  tbe  city  of  Vickaburg,  and 
the  revenue  agent  appealed  to  this  court 

Tbe  agreed  statement  of  facts  on  which 
the  case  was  tried  in  the  court  below  la  as 
follows:  That  appellee  was  the  owno:  of  tbe 
solvent  credits,  of  the  value  of  912,000.  which 
had  not  been  assessed  for  city  taxes  for 
the  years  1890  and  1891;  that  the  revenue 
agent  notified  the  city  assessor  to  levy  an  as- 
sessment against  appellee  t<x  said  solvent 
credits  for  the  years  1890  and  1S91.  and  that 
all  legal  formalities  were  duly  complied  with 
In  making  said  assessment;  that  Mrs.  L.  A. 
Kuykendall  appeared  In  obedience  to  notice, 
and  presented  her  petition  asking  that  said 
assessment  be  stricken  off;  that  the  notes 
constituting  said  solvent  credits  were  ven- 
dor's Hen  notes,  and  represented  the  purchase 
price  of  a  certain  lot  of  land  situated  In  the 
city  of  Vicksburg;  that  all  taxes  due  on  said 
land  bad  been  paid,  but  no  taxes  for  said 
years  bad  been  paid  on  said  notes;  and  that 
the  city  of  Vicksburg  was  governed  hf  ItM 
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own  charter,  and  was  not  imd^  tbe  Code 

chapter  on  "MtinlclpaMtlai." 

The  appellee  bases  her  clatm  of  ezemptlOQ 
on  two  grounds,  which  we  will  consider  in  the 
order  In  which  they  are  presented: 

1.  It  is  contended  that  as  the'eolvent  cred- 
its here  songht  to  be  sabjected  to  taxation 
are  vendor's  notes,  and  represent  the  pin> 
chase  price  of  proper^  within  the  corporate 
limits  of  the  city  of  Vlcksburg  which  Is  sub- 
ject to  taxation,  and  on  which  the  taxes  were 
duly  paid,  the  notes  are  themselves  not  tax- 
able, being  expressly  exempted  by  the  terms 
of  section  81  of  the  charter  of  Tlcksburg  (Acts 
1884,  p.  44fi,  c.  381).  That  section  Is  In  the 
following  words:  "Bee.  81.  Be  it  further  en- 
acted, that  all  prop^y  and  estate,  real,  per- 
sonal and  mixed.  In  said  city,  such  as  lots  and 
parts  of  lots,  with  buildings  and  improve- 
ments, watches  and  Jewelry,  gold  and  silver 
plate,  goods,  wares  and  merchandise,  hcrwB, 
mules,  carriages,  carts,  drays,  and  other  ve- 
hicle^ stocks  or  bonds  not  exempt  by  law, 
money  on  hand  or  deposit,  or  at  interest  all 
debts  due  to  any  corporation,  firm  or  perscm 
in  said  city  from  persons,  corporations  or 
flms  within  or  without  the  same,  all  Inters 
eats  In  corporations,  companies  or  copartner- 
ships, shares  In  national  jbanks,  beyond  the 
proportionate  value  of  the  capital  stock  In 
TTnlted  States  bonds,  all  interests  In  steam- 
boats and  other  water  crafts.  In  railway  cars, 
and  other  movable  property,  and  all  kinds, 
qualities  and  descrtptlMis  of  property  not 
above'  mentioned,  within  the  dty  of  Vlcks- 
burg, shall  be  assessed  and  listed  for  taxa- 
tion at  the  fair  and  fun  worth  and  market 
value  of  the  same:  provided,  howevftr,  that 
the  following  property  and  none  other  shall 
be  exempt  from  taxation;  The  property  of 
the  United  States,  of  this  state,  of  Warren 
county,  of  said  dty,  of  public  schools,  of 
seminaries  of  learning,  of  churches,  and  of 
religious,  benevolent,  literary  and  sclentlflc 
assodatlons,  and  all  bills  or  notes  given  in 
Mrhole  or  In  part  payment  for  property  within 
said  dty  subject  to  taxation."  And  certain 
other  property  exempted  by  express  statute 
Is  also  exempted. 

The  argument  In  support  of  the  first  con- 
tention Is  that,  as  this  charter  of  Vlcksburg 
antedates  our  state  ConstltutlcHi  of  1890,  It 
Is  not  affected  thereby,  and  the  exemption 
granted  by  the  charter,  never  having  been  ex- 
pressly appealed,  still  exists;  and  the  case  of 
Lnm  V.  City  of  Vlcksburg,  72  Miss.  955,  18 
South.  476,  la  cited  as  an  authwlty  for  that 
position. 

It  win  be  noted  that  the  section  of  the 
charter  under  consideration  provides  that  "all 
debts  due  to  any  person  in  said  city  from 
persons  within  or  without  the  same,"  and 
"all  kinds,  qualities  and  descriptions  of  prop- 
erty not  above  mentioned,  •  •  •  ehall  be 
assessed  and  listed  for  taxation  at  the  fair 
and  full  worth  and  market  value  of  the 
same."  After  thus  providing  for  the  assess- 
meiit  of  all  prt^r^,  including  all  solvent 


credits,  for  purposes  d  taxation,  the  charter ' 
then  proceeds  to  exempt  from  taxation  a  cer- 
tain designated  portioi  of  the  general  clasB  of 

solvent  credits. 

This  charter  provision  was  enacted  in  1881, 
and  mast  be  first  ccHisldered  in  the  light  of 
the  constitutional  provisions  then  in  force, 
and  the  Judicial  Interpretation  thereof.  Ar- 
ticle 12, 1  20,  of  the  Constitution  of  1869,  pro- 
vides: "Taxation  shall  be  equal  and  uniform 
throughout  the  state.  All  property  shall  be 
taxed  In  proportion  to  Its  value  to  be  ascav 
talned  as  directed  by  law."  Was  the  clause 
of  the  charter  now  under  consid»atloo  a  vio- 
lation of  that  section  of  the  constitution  T 

It  must  be  conceded  as  definitely  settled  In 
this  state  that  the  rule  of  uniformity  and 
equality  In  the  Oonstltntlon  of  1869  applied 
to,  and  governed  general  municipal  taxation. 
Without  extending  this  opinion  on  this  point 
by  quotation,  we  cite  Daily  v.  Swope,  47  Miss. 
886;  Vasser  v.  6e<M-ge,  47  Miss.  721;  Adams 
v.  Bank,  75  Miss.  701,  23  South.  895— as  the 
more  explldt  utterances  of  our  court  upon 
this  question.  It  Is  also  familiar  learning 
that,  under  the  Constitution  of  1860,  It  was 
imiformly  held  that  the  subjects  of  taxation 
might  be  classified  at  the  discretion  of  the 
Legislature.  A  reference  to  the  following  an- 
thorltles  will  show  the  gradual  evolution  of 
that  doctrine:  Dally  v.  Swope,  supra;  Vas- 
ser T.  George,  snpra;  Mississippi  Mills  v. 
Cook,  56  MlBs.  40;  Bank  v.  Worrell,  67  Miss. 
47;  and  later  cases.  But  it  must  also  be 
noted  that  each  of  these  cases  held,  further, 
that  there  could  be  no  discrimination  between 
property  of  the  same  class.  Tbe  classifica- 
tion of  property  for  purposes  of  taxation, 
when  upheld  as  not  violative  of  the  constitu- 
tional provisl(Mi,  is  always  coupled  with  the 
proviso,  "if  all  of  tbe  same  class  are  taxed 
aHke."  We  are  not  now  considering  a  state 
of  case  where  no  power  to  tax  has  been  dele- 
gated to  the  municipality.  It  may  be  tak«i 
as  an  established  doctrine  that  municlpalltiea 
derive  tiielr  power  of  levying  taxes  for  gen- 
eral purposes  only  through  a  delegation  from 
the  state.  The  sovereign  powei-  of  taxation 
Is  vested  solely  in  the  state.  But  the  ques- 
tion of  what,  if  any,  Inherent  powers  a  mu- 
nicipality posBesses,  Is  not  presented  by  this 
phase  of  tbe  case.  Here  we  have  an  abso- 
lute and  complete  delegation  of  the  sovereign 
power  of  taxation  for  munldpal  purposes  np- 
oa  every  species  of  property,  and,  after  the 
general  grant  Is  made,  a  limitation  placed 
thereon.  Is  the  attempt  to  relieve  vendor's 
lien  notes  from  tbe  operation  of  a  genera! 
law  a  classiflcatlon  of  property  for  purposes 
of  taxation,  which  will  be  upheld  as  a  legiti- 
mate exercise  of  legislative  discretion,  or  la  It 
an  effort  to  grant  an  exemption  from  taxa- 
tion, which  contravenes  the  "uniformity  and 
equality"  clause  of  the  Constitution?  Under 
the  Constitution  of  1869,  It  was  held  to  be  a 
legitimate  ex^clse  of  legislative  power  to 
classify  property 'for  purposes  of  taxation, 
but,  in  order  to  receive  Judicial  sanction.  It 
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was  necessary  that  the  attempted  claBstOca- 
tlon  sbould  possess  certain  legal  xequlre* 
menta.  The  Legislature  vas  wltturat  authori- 
ty to  arbitrarily  grant  sempttons  under  the 
gube  of  dasBlflcatiffli.  Btven  the  clu^ca- 
tlou  was  required  to  operate  fairly,  equally, 
and  unlfwmly  upon  all  property  of  the  same 
descrlptimi.  The  tax  must  benefit  all  alike. 
It  must  aivly  ImparCally  to  all  constituents 
ct  each  class,  and  all  must  bear  a  like  burden 
from  the  tax  imposed.  If  the  evident  int^t 
and  natural  and  legitimate  result  of  the  law 
are  to  equalize  the  burden  d  taxation,  it 
sbould  be  upheld;  but  when  taxes  are  Im- 
posed vpon  false  and  unjust  principles,  and 
the  law  <^erates  to  cause  gross  Inequality  and 
discrimination  among  the  classes  of  property 
selected  for  taxation.  It  will  be  obnoxious  to 
the  fundamental  principle  of  equality  upon 
which  our  constitutional  scheme  of  taxation 
Is  founded. 

This  position  Is  approved  and  sustained 
hj  many  authorities  in  othet  Btatee^  and  is 
stated  as  the  true  rule  In  26  Am.  &  Bn^;. 
Bncy.  of  Law,  56  et  seq.  In  Enowlton  t. 
SiqierTlsors,  etc.,  8  Wis.  410,  where  the  ques- 
tion now  under  consideration  was  most  ex- 
faaustlTely  discussed,  it  was  decided  tbat  the 
L^lslature  had  no  power  to  arbitrarily  dass- 
]tj  property  for  purposes  of  taxation  within 
the  limits  of  the  city  of  Janesvllle.  The 
reasoning  of  this  case  to  carefully  analysed 
and  approved  by  Cooley's  Constitutional  Llm- 
itatlouB  (7th  Ed.,  c.  14),  and  on  page  742  the 
rule  is  thus  concisely  stated:  "The  power  to 
determine  the  persons  and  objects  to  be  tax- 
ed Is  trusted  exclneively  to  the  legislative 
department,  but  over  all  these  objects  the 
burden  must  be  spread,  or  it  will  be  unequal 
and  unlawful  as  to  such  as  are  sdected  to 
make  the  payment"  The  case  of  We^  v. 
Milwaukee  10  Wis.  242,  was  <«e  where  sev^ 
era!  lots  in  the  city,  upon  which  a  oostiiy 
botel  was  being  erected,  had  been  purposely 
omitted  from  the  tax  roll,  under  the  direc- 
tions of  the  common  council,  *in  view  of  the 
great  public  beneflt  which  the  construction 
would  be  to  tiie  city,"  but  the  exemption  was 
held  invalid.  In  People's  Loan  &  Homestead 
Association  Keith,  153  111.  m  8»  N.  B. 
lO'Hi,  28  L.  B.  A.  65,  the  Supreme  Court  held 
that  an  act  exempting  from  taxation  the 
notes  and  mortgages  due  building  and  loan 
associations  was  unconstitutional.  As  ap- 
plicable in  principle  to  this  cas^  we  quote 
from  that  opinion:  "It  la  also  claimed  In  the 
argament,  If  the  corporation  is  taxed  on  the 
•  oUigations  It  holds  against  borrowers,  the 
borrowing  stockholdor  will  be  taxed  twice 
on  the  same  property— once  on  the  real  es- 
tate mortgaged,  and  again  on  the  credit  aris- 
ing from  the  loan— and  the  result  Is  double 
taxation.  We  do  not  concur  In  this  view. 
Where  a  person  owning  a  farm  procures  a 
loan,  and  mortgages  the  land,  the  land  Is  sub- 
ject to  taxation  as  the  property  of  the  owner, 
and  the  note  and  mortgage  are  subject  to 
taxation  as  a  credit  in  the  hands  of  the  per- 


son loaning  the  mimejr,  and,  when  a  loan 
is  procured  from  a  homestead  loan  associa- 
tion, the  borrower  and  the  assodatiffli  occupy 
a  similar  position;  and  If  the  note  and  mcwt- 
gage^  and  the  land  upon  which  the  mortgage 
is  given,  are  both  taxable  in  the  one  case, 
we  see  no  good  reason  why  they  should  not 
be  In  the  other."  In  Police  Jury  v.  Nougues, 
11  La.  Ann.  740,  a  tax  on  dairymen  or  on 
cows  In  a  certain  portion  of  a  taxing  dis- 
trict was  held  to  be  void,  as  being  repugnant 
to  the  equality  clause  of  the  Constitution  of 
that  state.  See,  also,  Charlotte  B.  &  L.  Ass'n 
V.  Commissioners,  115  N.  C.  410,  20  S.  B. 
626;  Britton  v.  Bank,  105  U.  S.  322,  28  L. 
Ed.  1053;  San  Mateo  Co.  v.  So.  Pac  B.  Co. 
(C.  C.)  13  Fed.  722;  Cox  v.  Trultt,  57  N.  J. 
Law,  635,  31  Atl.  ICS;  Wells  v.  Com'rs  of 
HyattSTllle,  77  Md.  125,  26  Atl.  357,  20  U 
B.  A.  89.  In  ShotweU  v.  Dalrymple,  4d  N. 
J.  Law,  531,  10  Atl.  386  (a  case  involving 
practically  the  same  question  here  presented), 
the  Supreme  Court  of  New  Jersey  declared 
an  act  subjecting  certain  mortgagee  to  taxa- 
tion, and  exempting  others,  to  be  invalid,  and 
not  a  proper  exercise  of  the  admitted  legis- 
lative power  to  classify  property  for  pur^ 
poses  of  taxation.  Says  the  court:  "It  may 
be  regarded  as  settled  that  a  tax  law,  to 
be  general,  or  a  rule,  to  be  xmlform,  must 
each  Include  In  Its  operation  all  property  of 
a  class.  State  Board  of  Assessors  v.  Central 
B.  Co.,  48  N.  J.  Law,  146  [4  AtL  578].  The 
question  of  difficulty  is  In  respect  to  what 
property,  having  In  view  the  object  of  tke 
legislation,  namely,  taxation,  is  Included  with- 
in the  class.  In  the  settlement  of  this  ques- 
tion, previous  adjudications  are  of  little  val- 
ue, unless  resting  upon  like  conditions  of 
fact  All  the  cases  recognize  the  prlndple 
that  property  can  be  segregated  Into  classes 
only  by  reason  of  differences  in  it  which  af- 
ford a  ground  for  different  treatment  in  ref- 
erence to  taxation.  The  only  rule  which  can 
be  regarded  as  settled.  In  reference  to  sndi 
differences,  by  the  case  just  mentioned.  Is 
that  difference  in  the  use  of  property,  as 
well  as  inherent  differences  in  the  kind  of 
property,  may  be  the  basis  of  classifica- 
tion." In  Hamilton  V.  WUson.  59  Pac.  1069, 
48  L.  R.  A.  238.  the  Supreme  Court  of  Kan- 
sas held  unconstitutional  an  act  whereby  cer- 
tain personal  Judgments  were  subjected  to 
taxation,  while  Judgments  obtained  upon 
foreclosure  of  mor^ages  were  exempted. 

Passing  now  to  an  examhiation  of  tlie  de- 
cisions of  our  own  court  on  this  question,  we 
find  that  In  Smith  v.  City  of  Aberdeen,  25 
Miss.  462,  Yerger,  J.,  states  the  rule  thus: 
"It  is  perfectly  competent  to  designate  and 
specify  the  particular  class  or  kind  of  prop- 
erty on  which  the  tax  shall  be  levied;  and, 
when  this  is  done,  so  long  as  it  exempts  no 
property  falling  within  tliat  designation  from 
the  operation  of  the  tax,  no  valid  objection 
can  be  urged  against  It"  In  Mississippi 
Mills  V.  Cook,  supra,  thU  is  stated  aa  being 
the  unanimous  conclusion  of  the  court  on 
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this  p<Ant:  "Tbe  leQuirement  of  uniformity 
means  tbst  all  prcq;)ertT  belongliig  to  the 
same  daas  ahaH  be  taxed  alike,  so  that  all 
bones  sban  be  taxed  at  tbe  same  rate,  and 
all  lands  or  stocks  or  mmbandlse."  Tbls 
quotation  Is  snffldest  to  show  tbe  controlling 
Idea  in  tbe  mind  of  tbe  court.  If  one  Bto(A 
of  merchandise^  one  tract  of  land,  one  bone^ 
one  solTOit  credit,  was  taxed,  all  belonging 
to  tbe  same  class  should  be  taxed  alike. 
Assess  all  of  a  class,  or  none,  was  evidently 
the  meaning  the  court  Intended  to  cout^. 

Section  81  of  the  <diarter  of  the  city  of 
Tlcksbntg  directs  that  all  debts  due  any 
person,  including  In  this  general  term  all 
notes,  mortgages,  tmst  deeds— In  short,  all 
solvent  credits,  secured  or  unsecured— **8ball 
be  assessed  and  listed  for  taxation  at  the 
fab:  and  full  worth  and  market  value  of  tbe 
same,'*  and  then  exnniits  no^  representing 
pnrdiase  pdce  of  proporty  from  taxation. 
This  Is  not  a  "classlflcatlon  of  property," 
according  to  our  understan^ng  of  the  mean- 
ing of  tbe  term.  Vendor's  lien  notes  a» 
simply  solvent  credits,  behmglng  to  the  same 
class,  poasesdng  similar  characteristics,  and 
dlifering  nether  in  kind  nor  use.  To  our 
mind  it  is  maidfest  that  the  constitutional 
rule  of  nnlfonnit7  has  been  Ignored  In  tbe 
discrimination  made  between  different  klnOs 
of  solvent  credits  mentioned  In  the  charter. 
Take  a  comm<m  occurrence  as  an  lllostra- 
tion:  A  man  purchases  a  R»t  with  tbe  In- 
tention of  building  a  taoni&  A  portion  of  the 
purchase  price  is  r^nesented  by  vendor's 
Hen  notes,  and,  to  secure  money  to  erect  a 
bouse,  he  executes  a  Junior  mwtgage.  Up- 
on no  principle  of  equity,  Justice,  or  right 
can  the  former  solvent  credit  be  cocempted, 
wbUe  the  latter  is  taxed.  From  the  evt 
dence  of  tbe  debts  themsdves^  fnnn  the 
manner  In  which,  by  operation  of  law,  th^ 
are  seemed,  and  their  payment  Insured, 
vendor's  lloi  notes  are  among  the  safest, 
and  consequently  most  valuable,  of  the  great 
class  ct  solvent  credits,  and  yet  this  kind 
Is  alone  singled  out  to  be  the  recipient  of 
l^lshitlve  favor.  There  is  no  sound  rea- 
son why  bills  and  notes  given  for  pnrcbase 
of  property,  and  carrying  with  tbem  a  lien 
to  enforce  payment,  should  be  exempted 
fnnn  taxes,  while  other  iiromlssory  notes  and 
solvent  o^lts  of  every  kind  and  descrip- 
tion, secured  and  unsecured,  are  snbjected. 
To  allow  a  tax  law  to  select  certain  articles 
of  property,  and,  taking  them  from  the  gen- 
eral class  to  which  th^  belong,  ex«npt  them 
from  ttie  .uniform  operation  of  tbe  law,  would 
be  to  permit  discrimination  of  the  most 
invidious  character.  "Sudi  favorltlBm  could 
make  na  pretense  of  equality.  It  would  lack 
the  semblance  of  legitimate  tax  legislation." 
Cooley  on  Taxation  (2d  Ed.)  p.  215.  It  was 
no  more  In  tbe  province  of  the  Legislature 
to  aasMS  solvent  credits^  exc^  purcbase- 
mon^  notes,  ttian  it  would  be  to  assetts 
all  bouses,  except  those  used  as  banks,  or 
all  lots,  except  those  on  which  hotels  are 
3eS0.-&3 


built,  or  all  stocks  Of  goods,  «cept  liquors 
or  dry  goods  or  groceries  or  to  make  any 
other  capricious  subdivision  of  any  one  of 
the  numerous  classes  of  taxable  property.  It 
should  be  observed  that  this  eneptioa  Is  not 
based  upon,  or  supported  by.  Urn  reasoning 
which  has  occasionally  Induced  Legislatures 
(tf  a  few  states  to  exempt  fnnn  taxation 
horses  of  a  specifled  breed,  cows  used  solely 
for  dairy  purposes,  lands  devoted  exclusively 
to  tbe  cultivation  of  a  igwclal  crop,  like  sugar 
beet  or  runl^  and  othw  rimilar  exemptions. 
These  are  founded  upon  grounds  of  public 
policy,  on  tbe  theory  that  they  tend  to  en- 
courage and  develi^  favored  'infant  Indus- 
tiles^"  wbteb  it  Is  thought  will  conduce  to 
the  benefit  of  the  state  as  a  whole.  As  to 
the  wisdom  of  such  exranptlons  and  so-called 
**classiaeatlonB''  the  courti  have  no  right  to 
speak,  and  their  valldltr  depoids  on  the 
word^  of  file  Oonstltations  of  the  states  In 
which  th^  are  created;  but  the  reasoning 
which  prompts  them  has  no  application  to 
the  case  at  bar,  and  even  in  fliese  Instances 
aU  of  each  "dasA"  is  treated  aUke. 

We  conclude  that  the  oemptlon  from  tax- 
ation of  purdiase-miHiey  notes  attempted  to 
be  granted  by  section  81  of  tbe  cbartw  of 
Yicksbuig  cannot  be  upheld  as  a  leglslatlTe 
dasslflcatlon  of  proper^  for  purposes  of  tax- 
ation, but  that  it  is  void,  as  being  In  con- 
travention of  arttde  12.  f  20,  Oonst  1869. 
As  tills  obviates  tbe  necessity  of  any  ex- 
tended r^tly  to  the  arguments  as  to  the  ap- 
plication of  certain  sections  of  the  Omstl- 
tntlon  of  1890,  we  content  ourselves  with 
stating  that  the  question  under  our  present 
Gonstitntlon  Is  free  'from  difficulty,  as  the 
self-executing  mandate  of  section  112  of  that 
Instrument  does  not  permit  the  Legislature 
to  classify  property  for  taxation,  cocc^t  as 
thraein  expressly  stated.  I.  C  B.  Oo.  v. 
lUengberg,  75  Fed.  8T8.2iaaA.646,S4L. 
B.  A.  893;  Adams  v.  Bank  of  Oxford,  78 
Hiss.  682,  28  South.  402. 

As  an  answer  to  the  proposition  that  tbe 
ex»nptlon  here  claimed  should  be  upheld  be- 
cause tbe  assessment  of  vendor's  Hen  notes  is 
double  taxation,  we  refer  to  the  opinion  of 
tbls  court— unanimous  on  that  point— In 
Adams  V.  Clarke,  80  Miss.  184,  81  South.  218. 

2.  The  second  ground  on  which  appellee 
bases  her  <daim  to  exemption  Is  that  the 
city  authorities  have  no  power,  under  the 
charter  or  stste  law,  to  assess  property  for 
taxation  for  the  taxes  of  past  years;  and 
in  support  of  thUi  podtl<Hi  it  Is  contended 
that  as  tbe  charter  of  the  dty  of  Yicksburg 
Is  silent  upon  tbe  point  and  does  not  npress- 
ly  grant  to  its  taxing  officer  tbe  power  to 
assess  property  for  taxation  for  past  years, 
the  state  cannot  rightfully  grant  the  power 
to  the  state  revenue  agent  of  requiring  tbe 
municipal  assessor  to  make  the  assessment. 
And  it  is  urged  further  that  If  chapter  84, 
p.  29,  Acts  1894,  was  so  intended.  It  Is  null 
and  void,  as  being  an  invasion  of  the  right 
of  local  self-government  whicb  is  vested  in 
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mimldpal  corporations  under  the  Constitu- 
tion of  1890;  and,  again,  it  la  orsed  that  if 
the  act  of  1894  was  designed  to  operate  as 
an  amendment  to  the  charters  of  munlelpal- 
Ittes  which,  like  the  city  of  Vlcksburg,  are 
governed  under  special  charters^  and  not  the 
Oode  chapter  on  "Municipalities,"  In  that 
view  of  the  act  It  Is  Tlolatlve  of  section  88 
of  the  Constitution  of  1890,  because  under 
that  section  the  Legislature  is  deprived  of 
the  power  to  amend  charters  of  existing 
municipalities;  and  the  case  of  Yaxoo  City 
V.  Llghtcap  (not  yet  officially  reported)  8S 
Sonth.  949,  Is  dted  as  authority. 

The  contention  tliat  the  Oonstltntion  of 
1890  in  any  manner  abridged  or  limited  the 
power  of  the  Legislature  in  reference  to  mu- 
nicipal corporations  la  based  upon  a  total 
misconception  of  the  real  meaiiing  and  design 
of  that  instrument  Mnnldpal  corporations 
are  now,  as  they  have  alwa^  been  in  this 
state,  purdy  creatines  of  legislative  will; 
governed,  and  the  extent  of  their  powers  lim- 
ited, by  express  grants;  invested,  for  pur- 
poses of  public  convenience,  with  certain  ex- 
pressed delegations  of  governmental  power; 
their  granted  powers  subject  at  lUL  times  to 
be  enlarged  or  diminished;  having  no  vested 
rights  in  ttfelr  charters,  which  are  subject  at 
all  times  to  amendment,  modification,  or  re- 
peal; their  powers,  their  rights,  their  cor- 
porate existence,  dependent  entirely  upon  leg- 
islative discretion,  acting  as  it  may  deem 
beet  for  the  public  good.  This  conduBlon  has 
been  so  repeatedly  annonnced  by  our  own 
courts,  and  has  been  so  uniformly  approved 
by  text-writers,  and  decided  by  courts  of 
last  rssort  in  other  states,  that  it  has  become 
crystallized  into  settled  law,  and  now  re- 
,  celves  recognition  as  a  universally  accepted 
rule  of  constitutional  construction.  Unless 
expressly  limited  by  constitutional  provision, 
the  legislative  department  has  absolute  pow- 
er «ver  municlpiUltiea.  The  Constitution  of 
1890  contains  no  such  specific  llmltati<Hi  upon 
the  power  of  the  Legislature  in  this  regard. 
On  the  contrary,  a  careful  consideration  and 
comparison  of  the  various  sections  In  that  In- 
strument setting  forth  the  constitutional 
scheme  regarding  munldiml  corporations  will 
dem<HiBtrate.  that  section  88  was  one  of  the 
mandates  to  the  Legislature,  not  permitting 
(for  It  liad  always  been  vested  with  ample 
power),  but  requiring,  It  to  exercise  that  pow- 
er BO  as  to  correct  certain  evils  previously  ex- 
isting In  the  govemmait  of  certain  munld- 
pallties.  Prior  to  the  adoption  of  the  Con- 
stitution of  1890,  every  city  and  town  in  the 
state  was  governed  under  its  own  spedal 
charter,  framed  according  to  the  wishes  of 
its  citizens  to  suit  local  conditions,  invested 
with  vari(SuB  powers,  with  different  schemes 
of  taxation,  op^ntlng  under  diverse  theories 
of  government  Under  this  system,  abuses 
had  crept  Into  many  of  the  municipal  govern- 
ments; in  some,  the  power  of  taxation  was 
abused;  In  some,  municipal  franchises  were 
sacrificed;  in  others,  the  faith  of  the  dty  or 


town  had  been  pledged,  and  tiie  taxpayers 
were  burdened  by  grants  to  various  enter- 
prises ;  In  still  others,  as  in  the  instant  case, 
special  favor  was  capriciously  shown  to  some 
arbitrarily  selected  species  of  property.  The 
framers  of  the  Constitution  did  not  desire,  in 
the  language  of  the  opinion  in  Lum  v.  Vlcks- 
burg, supra,  to  direct  any  "compulsory  legis- 
lative repeal"  of  existing  charters,  which,  as 
suprCTie  lawmafc»8,  they  were  fully  empow- 
ered to  do,  but  chose,  rather,  to  leave  the 
charters  undisturbed,  where  the  machinery 
of  local  government  was  running  smootbly 
and  without  Miction,  recognizing  the  wisdom 
of  submitting  to  local  agencies  the  framing 
of  such  provisions  as  would  best  conserre 
their  varied  local  Interests,  as  Is  clearly  and 
forcibly  expressed  In  the  <^lnion  of  the  chief 
Justice  In  the  Llghtcap  Case;  and  yet  real- 
izing the  necessity  for  some  general  plan,  of 
easy  operation,  under  which  muoicipalltle* 
might  be  chartered,  or  their  charters  amend- 
ed, without  appeal  to  the  legislature  for  an 
additional  grant  whenever  varying  local  con- 
ditions sbould  require  such  amendment  tbey 
enacted  section  88  as  a  command  to  the  law- 
makers to  devise  such  a  plan.  The  Llghtcap 
Case  Is  simply  authority  for  the  posltl(»i  that 
as  the  Legislature  has,  \n  the  Code  chapt^  on 
"Municipalities,"  compiled  In  part  with  ttie 
mandate  of  section  88,  the  charter  of  each 
particular  munldpallty  can  only  be  specially 
amended  In  the'  method  pointed  out  by  that 
chapter;  but  the  opinion  In  that  case  does 
not  dedde  that  the  Legislature  cannot  at  Its 
discretion,  enact  general  laws  amending,  mod- 
ifying, or  repealing  the  chapter  on  "Munld- 
palities,"  or  enlarging  or  diminishing  th» 
powers  granted  by  the  spedal  charters  of 
other  munldpallties  not  operating  under  aatd 
chapter.  So  t&r  from  forbidding  the  Legis- 
lature to  interfere  with  the  charters  of  exist- 
ing municipalities,  the  Constitution,  by  sec- 
tion 80,  specially  provides  that  the  Legl^- 
ture  shall  enact  general  laws  to  prevent  the 
abuse  by  all  municipal  corporations  of  their 
power  of  assessment  taxation,  borrowing 
money,  and  contracting  debts;  necessarily 
referring  to  existing  charters,  as  munldpall- 
ties have  no  power  In  respect  to  the  subjects 
named,  except  as  expressly  granted.  From 
these  sections,  and  also  from  the  language  of 
section  90h,  section  139,  and  section  183,  w« 
are  driven  unavoidably  to  the  conclusioa  that, 
conscious  of  existing  evils,  the  great  states- 
men who  framed  the  Constitution,  in  this  re- 
gard, were  not  content  Imger  to  risk  the 
rights  of  the  citizens  of  the  many  munici- 
palities to  the  discretion  of  the  Legislature, 
but  designed,  by  the  sections  referred  to,  to 
peremptorily  direct  the  ex^dse  of  the  pro- 
tective power  vested  In  the  legislative  diri- 
ment of  the  state. 

The  unwritten  theory  of  local  self-goTem- 
ment  cannot  be  read  Into  a  constitntion  to 
vary  the  ordinary  and  usual  meaning  of  the 
terms  employed,  when  otherwtee  the  con- 
atniction  of  the  inatrument  It  tree  from 
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donbt.  Ccertalnly  the  ttaecay  cu  have  no  ap- 
plicatlojj  wher^  as  in  tbii  case,  the  power  1b 
reserved  to  recall  even  the  right  to  dect  their 
own  local  ofOcers.  And  It  la  an  InTarlaUe 
rale,  supported  by  a  wealth  ot  authority, 
that  It  Is  nerer  a  violation  of  the  doctrine  of 
local  self-goTcniment  tor  the  state  to  sKMlnt 
its  own  fiscal  agent  to  snperrlse  the  actl<nL  nt 
county  or  municipal  taxing  officers.  And,  in- 
deed, It  has  been  held  in  many  well-reasoned 
cases  that  dtlzrais  of  a  munldpallty  are  not 
guarantied  the  rig^t-of  local  s^f-goTerhmen^ 
and  that  th^  right  to  participate  in  the 
diolce  of  officers  who  are  to  admlnlstw  the 
alTalrs  of  the  local  gorraiunent  la  a  matter 
exclnalvely  wltWn  the  judgment  and  discre- 
tion of  the  leglslatlTe  dqiartment  ot  the  state 
gOTermuHit  Newport  t.  Horton  (B.  I.)  47 
AH.  81%  BO  L.  B.  A.  830;  Amerlcns  t.  Perry 
(Ga.)  40  S.  S.  1004^  67  L.  R.  A.  280;  Davock 
T.  Hbore,  lOB  Mich.  120.  68  N.  W.  424.  28  L. 
B.  A.  783;  State  ex  xeL  t.  Myers.  52  Wla. 
628,  9  M.  W.  777.  How  ahsolntely  barren  of 
merit  Is  the  claim  of  piunlclpalltles  in  this 
state  to  the  right  ot  local  self-goverament  in 
regard  to  the  matter  now  being  considered, 
will  be  made  apparent,  and  settled  beyond 
cavil  or  doubt,  when  section  139  of  the  Con- 
stitution is  recalled,  whereby  the  Legislature 
is  expressly  empowered  to  withdraw  from 
the  dtizois  ot  all  municipalities  even  the 
power  of  choosing  their  own  local  officers. 
We  adhere  to  the  timefaoncnvd  and  firmly  es- 
tablished doctrine  that  all  municipalities  are 
within  legislative  control,  and  that  section  88 
placed  no  Umlhitlon  on  that  powor.  We  fur- 
jtber  hold  that  as  the  sovereign  taxing  power 
is  vested  solely  In  the  state,  and  its  relln- 
qnlshment  never  to  be  inferred,  the  Legisla- 
ture acted  within  the  scope  of  its  unquestion* 
ed  powers  when  it  created  the  oS&oe  of  reve- 
nue agent,  and  had  the  right  to  clothe  him 
with  absolute  powor  and  control  over  the 
fiscal  affiilrs  of  the  state,  so  long  as  in  so 
doing  no  ivovislon  of  the  Oonstltutlon  was 
violated,  and  that  chapter  34,  p.  29,  Acts  1894, 
did  not  contravene  any  constitutional  provi- 
sion, and'  does  not  deprive  the  dtlzena  ot  any 
municipality  of- any  vested  cw  Inherent  right 
of  local  self-government  It  Is  stated  by  Mr. 
Cooley  as  being  the  general  rule,  deduced  by 
him  after  an  Investigation  of  all  the  aoth<Hri- 
tles,  Uiat  the  Legislature  has  undoubted  pow- 
er to  compel  municipal  bodies  to  perform 
their  functions  as  local  governments  under 
their  charters,  and  require  them  to  exercise 
the  power  of  taxation  whenever  it  may  be 
deemed  necessary  or  expedient  Gooley's 
Const.  Llm.  (7th  Bd.)  p.  335.  The  Legislature 
has  plenary  power  to  deal  with  the  entire 
subject  of  taxation.  Its  power  Is  supreme  In 
devising  the  machinery  for  aaaesslng  the  tax- 
able property,  imposing  taxes  thereon,  and 
collecting  and  disbursing  the  same.  So  an- 
nounced In  the  recent  case  of  State  of  Wis- 
consin V.  Thome.  Co.  Clerk,  112  Wis.  81,  87 
N.  W.  797,  55  L.  B.  A.  956.  And  In  that  case, 
and  many  otha  modem  cases,  the  power  of 


the  Leglslatore  to  devise  vpedal  naeblneiey. 
intended  primarily  tbr  the  pnrpoae  of  levying 
taxes,  has  been  upheld.  Wisconsin  ex  rel.  v. 
Pors,  Clerk,  107  Wis.  420^  83  N.  W.  706,  51  L, 
R.-A.  917;  Sturgea  v.  Carter,  Treas.,  114  U. 
&  5U,  5  Bup.  Ct  1014,  29  L.  Bd.  240;  Sa 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406, 11  6.  W.  848,  2  L.  R.  A.  863;  FhihderB  v. 
Town  of  Merlmaek,  48  Wis,  672, 4  N.  W.  741. 
Bee^  also,  as  showing,  the  para^nonnt  control 
ot  the  Legislature  over  municipal  and  local 
taxation,  Molwether,  Beceivev,  eb^,  t.  Qar- 
rett  et  al.,  102  U.  S.  472,  26  L.  Ed.  197,  gen- 
erally known  as  the  "Memphis  Taxing  Dis- 
trict Case." 

It  is  urged,  however,  that  even  If  chapter 
84k  P'  Acta  1894,  be  upheld,  it  cannot  be 
made  to  apply  to  the  cdty  ot  Vit&sbn^  and 
other  municipaHtiea  <v»erating  onder  special 
chartos.  And  as  to  the  city  ot  Vicksburg,  it 
is  said  that,  as  its  charter  only  i»ovidea  tw  a 
levying  ot  taxes  tor  the  eurrmt  year,  after 
such  annual  assessmmt  Is  made^  and  ai^rov- 
ed  by  the  board  of  mayor  and  aldermob  their 
action  Is  final,  and  cannot  be  revised  or  cor- 
rected. It  we  follow  the  logic  of  the  argu- 
ment, it  leads  inescapably  to  the  condasloii 
that  the  municipal  taxing  offlcm  are  clothed 
with  absolute  power  over  the  sablect  ot  taxa- 
tlcm,  and  that  the  selection  of  the  subjects  of 
taxation,  and  the  classes  of.  property  to  be 
favored  or  discriminated  against,  d^ends 
solely  upon  the  personal  whlma  or  wishes  of 
the  men  composing  the  board  then  in  power. 
If  their  authority  be  above  question,  and 
their  errors  beyond  conection,  each  succeed- 
ing board  could,  at  its  pleasure,  levy  taxes 
only  on  such  classes  of  property  as  they  se- 
lected to  bear  the  entire  burden  of  local  gov- 
ernment Thus,  if  the  board  should  chance 
to  be  composed  of  the  advocates  of  the  single- 
tax  theory,  land  i^uld  alme  be  subjected  to 
taxation,  and  all  other  classes  of  taxable 
property  exempted,  by  tlie  aimple  process  of 
omitting  them  from  the  roll.  This  would  be 
devoid  even  of  the  semblance  of  uniform  and 
equal  texatlon.  See  Wells  v.  Hyattsville,  su- 
pra. 

The  fsct  that  certain  property  escaped  tax- 
ation in  past  years,  tither  through  the  n^- 
lect  oversight,  or  misapprehension  of  law, 
of  the  taxing  officer,  or  through  mistake  or 
intention  of  the  owner,  does  not  dqnlve  the 
state  of  its  right  to  still  subject  the  property 
to  its  Just  proportion  of  tilte  1^1  burden 
which  all  property  must  bear,  and  the  law 
establishing  a  method  to  Insure  the  collec- 
tion of  such  delinquent  taxes  simply  gianto 
a  power  to  enforce  an  existing  right  Vlcfcs- 
bitrg.  S.  &  Pa.  B.  Co.  v.  Dennis.  116  V.  S. 
665,  6  Sup.  Ct  625.  29  L.  Ed.  770;  Lee  t. 
Stnrges,  46  Ohio  St  153,  19  N.  SL  560,  2  L. 
R.  A.  556;  Ice  Co.  v.  Adams,  75  Miss.  410, 
22  South.  944. 

The  further  contention  of  counsel  for  ap- 
pellee is  this:  That  as  the  taxing  officers  of 
the  city  ot  Vicksburg  were  without  authority 
to  levy  taxes  on  solvent  credlta  evidenced  by 
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pnrebase-moner  notes  at  the  date  when.  In 
tbe  Instant  ease,  the  property  Is  said  to  bave 
escaped  taxation,  L  the  ^ars  1890  and 
1881,  tberefoie  the  rerenne  agent  Is  not  em- 
powered now  to  reaidre  snch  assessment. 
There  are  two  plain  answos  to  this  position: 
First  The  attonpted  ezemptl<m  being  Told, 
the  city  anthorftles  were  empowered  to  make 
the  levy,  and  the  propo^  was  simply  omit- 
ted  through  a  misapprehension  of  ttie  law 
by  ttie  taxing  offlcen^  and  that  does  not 
bind  the  state,  as  was  ezpresdy  decided  in 
Ice  Go.  T.  Adams,  snpra.  Second.  Another 
and  all-suffldent  answer  le  found  In  the  rea- 
soning of  the  court  In  Railroad  Co.  v.  Adams, 
78  Miss.,  <m  pages  660;  6KU  19  South.  91. 
which  Is  so  forceful  and  unanswerable,  and 
applies  BO  pofectly  to  the  case  at  bar,  that 
we  aAopt  It  as  dedslve  of  this  point  In  this 
regard,  the  same  rules  of  law  are  applicable 
to  the  railroad  commission  and  to  the  city  of 
^cksburg.  Eacb  la  vested  with  governmen- 
tal functions  purely  for  public  convenience. 
Bacb  holds  Its  powers  in  this  connection  at 
the  legislative  pleasure.  Neither  can  assess 
property  for  taxation  except  by  grant  from 
the  lawmaking  power.  The  evident  inten- 
tion of  the  Legl^tore  was  that  all  property, 
corporate  or  individual,  whl(A  from  any 
cause  had  escaped  assessment  since  the  year 
1886,  should  be  snbiected  to  taxation.  To 
hold  that  chapter  84,  p.  29.  Acts  1884,  was 
huw^tlve  because  of  the  lack  of  power  In 
the  railroad  commission  and  municipal  tax 
(^Icer  to  comply  with  the  mandate  of  the 
law.  would  be  to  convict  fte  Legislature  of 
doing  an  Idle  thing.  A  legislative  command 
to  a  subordinate  officer  to  perform  a  certain 
duty  pertaining  to  the  ftual  affairs  of  the 
state  necessarily  carries  with  it  the  power  to 
obey  the  law.  It  would  not  be  giving  chapter 
84  Its  full  legal  effect  and  scope  to  limit  Its 
oiteratlon  to  mnnldpalltles  which  had  volun- 
tarily adopted  the  Code  chaptv  on  **Mnnlci- 
palltles."  This  would  have  the  efTect  of  dl- 
vidli^  munldpallttes  Into  dassa  on  account 
alone  of  tbe  differences  In  their  respective 
charters,  wUle  the  plain  language  of  section 
80  of  the  Constitution  requires  that  abuses 
of  the  power  of  taxation  and  usessment 
shall  be  prevented  by  general  laws  applicable 
to  all  munldpalltleB. 

We  hold  that  chapter  84,  p.  29.  Acts  18&4, 
Is  a  general  law,  embracing  in  Its  scope  all 
munldpal  corporations  of  the  state.  This  Is 
dedslve  of  the  legal  principles  Involved  in 
appdlee's  claim  of  exemption,  and  this  opin- 
ion might  well  eoA  here.  But  it  is  so  strenu- 
ously urged  that  the  propositions  of  law  re- 
lied on  by  appellee  have  already  been  ap- 
proved by  this  court  in  tte  case  of  Adams 
V.  GreenviUe,  77  Miss.  881.  27  South.  980,  that 
WB  will  devote  a  few  words  to  the  difCerentla- 
Uoa  of  that  case  from  the  one  at  bar:  The 
facts  In  the  Oreoivllle  Case  were  these:  In 
1884  and  1880  the  ^neral  mniddpal  levy  was 
12  and  11%  mills  on  the  dollar.  respcctlTely, 
but  oa  banks  and  solvent  credits  the  levy  fox 


same  years  was  only  6  mills.  In  1899  the 
revenue  ag«it  petitioned  tar  a  writ  c£  man- 
damus to  require  the  board  of  mayor  and 
aldermm  of  the  dty  of  Greenville  to  levy 
6  and  B%  mills  on  banks  and  solvent  credits, 
basing  his  i>etltlon  on  the  claim  that  this 
property  had  escaped  taxation  to  that  extent 
The  writ  was  denied  by  the  drcnlt  court 
and  on  appeal  by  this  court  Annming  as 
correct  all  that  can  be  deduced  from  that 
iqilnlon,  it  cannot  be  made  to  appl^  to  the 
instant  case.  That  was  a  mandamus  case, 
and  a  ma](»ity  of  the  court  held  that  the 
revenue  agent  was  not  entitled  to  that  rem- 
edy; and  this,  really,  was  the  point  of  ded- 
alon  In  that  case.  But  a  brief  analysis  will 
demonstrate  that  the  decision  in  the  Qreen- 
vllle  Case  can  be  sustained  by  the  terms  of 
chapter  84,  p.  29^  Ads  1884.  and  sttU  not 
conflict  with  the  conclusions  arrived  at  in 
the  case  at  bar.  The  act  under  considera- 
tion, so  far  as  germane  to  this  question,  em- 
powers the  revenue  agent  to  sue  (section  2) 
"for  all  past  due  and  unpaid  taxes"  wben- 
ever  the  state  or  any  oonnty  or  munldpality 
could  sue,  and  (secUon  8)  to  order  proper  as- 
sessment when  any  property  "has  escaped 
taxation  by  reason  of  not  being  assessed." 
The  UctB  of  the  Greoivllle  Case  did  not  place 
It  in  either  cat^ory.  It  did  not  belong  to^e 
first.  No  taxes  were  past  due,  for,  In  order 
to  make  taxes  delinquent,  tbey  must  first  be 
levied,  and  the  property  owner  given  an  op- 
portunity to  pay.  Again,  certainly  the  dty 
had  no  rfgbt  to  sue  for  taxes  which  it  bad 
ndther  levied  nor  demanded,  and,  under  tbat 
section  of  the  act,  the  right  of  the  revenoe 
agent  to  sue  is  dependent  upon  the  right  of 
the  state,  county,  or  munldpality.  Nor  did 
the  Greenville  Case  fall  within  the  purview 
of  section  8  of  said  act  for  two  reasons: 
First,  the  rev«iue  agent  did  not  follow  the 
statutory  method  of  procedure  therein  point- 
ed out;  and,  second,  the  property  sought  to 
be  taxed  "had  not  escaped  taxatlui  by  rea- 
son of  not  being  assessed.**  In  truth,  the 
property  bad  been  assessed,  and  the  taxes 
levied  thereon  had  been  duly  paid,  and  no 
tax  was  past  due  or  unpaid.  How  vitally 
different  Is  the  case  at  barl  Here  Is  a  state 
of  case  where  property  has  **escaped  taxa- 
tion by  reason  of  not  being  assessed"— a  case 
accurately  and  fully  described  by  the  very 
terms  of  the  statute. 

Oiir  conclusions,  then,  are:  First  the  ex- 
emption attempted  to  be  granted  by  section 
31  of  the  charter  of  the  city  of  Vlcksburg  Is 
void,  being  In  vlolati(m  of  sedlon  12,  art. 
20.  of  the  Constitution  of  1869;  second, 
chapter  34.  p.  29,  Acta  1804,  applies  to  all 
munldpal  corporations  in  the  state;  third, 
the  revenue  agait  Is  authorised  to  have  all 
property  assessed  which  has  heretofore  es- 
caped taxation  by  reason  of  tallure  to  assess, 
and  this  applies  to  munldpal  taxes,  as  well 
as  state  and  county.  These  condualons  In  no 
way  impair  or  Infringe  upon  the  paramount 
power  over  local  taxation  which  Is  vested 


Digitized  by 


Google 


ADAMS  T.  KOTSENDALU 


887 


In  the  muntcipal  antborltles.  They  have  the 
Bole  and  excloslve  right  o£  deciding  upon 
the  necessity  or  advisability  of  lerylng  tax- 
es for  local  purposes,  and.  of  fixing  the  rate 
to  be  Imposed.  Within  their  charter  limit, 
they  may  collect  much,  or  none,  as  their 
Judgment  dictates,  or  municipal  needs  re- 
quire. But  when  ad  valorem  taxes  are  lev- 
ied, the  same  rate  most  be  Imposed  upon 
all  property  liable.  This  rule  cannot  be 
evaded.  One  class  of  property  cannot  be 
favored  by  the  Imposition  of  a  lower  rate, 
or  another  class  exempted  entirely  by  omit- 
ting from  the  tax  roll.  A  strict  adherence 
to  this  method  can  alone  prevent  unfairness 
and  insure  equality  and  uniformity. 

Jttst  a  final  word:  The  primary  purpose  of 
the  law  creating  the  office  of  revenue  agent, 
and  providing  a  summary  method  to  enforce 
the  payment  of  any  sum  due  the  state,  or 
any  levee  hoard,  county,  or  municipal  corpo- 
ration, for  delinquent  taxes,  or  by  any  offi- 
cer or  agent  thereof,  and  formulating  a  plan 
insuring  the  assessment  of  all  property  which 
lias  escaped  taxation,  was  for  the  protection 
of  the  public  revenue,  first,  by  forcing  the 
corrupt  or  negligent  ofBcor  to  promtly  ac- 
count for  or  pay  over  the  public  funds  in- 
trusted to  hlB  charge;  second,  by  preventing 
fraudulent  escape  from  taxation  by  failing 
to  list  property  for  assessment  But  the 
terms  of  the  law  were  advisedly  and  desig- 
nedly made  so  broad  as  to  cover  every  case 
where  property  has  escaped  taxation— wheth- 
er fraudulently  withheld  by  the  corrupt  tax- 
payer, overlooked  by  the  n^llgent  assessor 
or  tax  collector,  accidently  omitted  by  the 
honest  citizen,  or  Intentionally  omitted 
through  misapprehension  as  to  Its  liability 
to  taxation.  Whatever  the  reason  or  cause 
of  the  failure  to  assess,  the  law  now  requires 
tliat  every  class  of  property,  corporate  or  in- 
dividual, not  expressly  exempted,  shall  yield 
its  fair  proportion  of  taxes,  so  that  the  burden 
of  government  shall  rest  uniformly  upon  all. 
The  inflexible  but  Impartial  enforcement  of 
this  law  Is  to  be  commended,  as  no  injus- 
tice can  be  worked  under  its  terms.  No 
matter  how  detective  or  erroneous  the  as- 
sessment or  levy  may  prove,  the  taxpayer 
who  fairly  lists  his  property  for  taxation,  and 
once  pays  the  tax  Imposed,  is  within  the  pro- 
tection of  the  law.  Every  good  dtiz^ 
should  be  willing  to  pay  the  taxes  rightfully 
due  on  his  property.  No  citizen  is  required 
to  do  more.  None  should  be  permitted  to 
do  less. 

Reversed  and  remanded. 

OAIiHOON,  J.  (dlraenting).  I  cannot  con- 
cnr  In  the  opinion  of  the  majority  of  the 
court  Municipalities  are  powerless  to  levy 
taxes,  unless  expressly  authorised  to  do  so 
1>9  law.  Vlcksbnrg  could  not  levy  any  tax 
whatever  if  Its  charter  did  not  empower  it 
to  do  so.  It  Is  also  perfectly  dear  that,  un- 
tU  the  municipal  chapter  of  the  Code  of 
1S02  (chapter  83,  p.  686}  was  enacted,  no  mu- 


nicipality could  tax  property  which  had  es- 
caped taxation  in  previous  y^rs.  But  Yicks- 
hunc  is  not  under  the  municipal  chapter  of 
that  Code.  It  elected  not  to  come  in,  and 
therefore  by  section  8030  it  is  exempted  from 
its  (^ration  as  to  the  sabjeet  in  hand;  it 
not  being  one  of  those  made  applicable  by 
section  3036  to  all  such  corporations,  wheth- 
er under  that  chapter  or  not  Taxation  be- 
ing an  annual  scheme,  and,  Vlckaburg  being 
absolutely  powerless  Itself  to  tax  for  past 
years,  it  is  curious.  Indeed,  If  the  revenue 
agent  can  make  it  do  what  It  Is  armed  with 
no  power  Itself  to  do.  If  he  may  so  com- 
pel, it  must  be  in  virtue  of  some  express  law 
strictly  construed.  If  there  be  any  such.  It 
Is  chapter  84,  p.  29,  Acts  1894,  and  It  would 
require  an  Indla-mbber  stretch  of  construc- 
tion to  make  that  reach  the  point  Certainly 
there  Is  nothing  there  expressly  empowering 
municipalities  to  levy  and  collect  back  taxes, 
while  It  is  notably  true  that  the  Legislature 
has  given  that  power  to  those  under  the  mu- 
nicipal chapter  of  the  Code,  S  3018.  If  the 
municipal  board  of  Vlcksburg  had,  of  Its 
own  motion,  ordered  this  assessment  for  back 
taxes,  successful  resistance  by  the  citizen 
would  be  certain,  on  the  ground  of  ultra 
vires.  Adams  v. .  Greenville,  77  Miss.  881, 
27  South.  090.  If  this  be  true,  there  Is  no 
law  giving  the  reventie  agent  more  power 
than  the  city  has— no  law  giving  him  power 
above  the  dty,  or  to  Infuse  a  power  Into  It 
which  It  never  had  by  law.  Manifestly,  the 
design  of  the  act  of  1894  was  to  enable  the 
revenue  agent  to  cause  the  exercise  of  ex- 
isting powers,  not  to  supply  the  want  of 
them.  No  presumption  can  be  indulged 
against  a  citizen  taxpayer.  The  express  law 
must  exist  to  warrant  the  caption  of  his 
property  in  invltum.  In  fact  It  has  been 
gathered  from  Its  history  that  the  law  creat- 
ing the  very  Important  office  of  revenue 
agent— an  office  quite  ably  and  conscientious- 
ly filled  by  the  present  Incumbent— was  aim- 
ed at  corrupt  officers,  and  against  tax-dod- 
ging dtizens  and  corporations  evading  taxa- 
tion by  withholding  property  from  assess- 
ment for  taxes  duly  levied,  and  there  was 
no  purpose  to  arm  that  p^son  with  power 
superior  to  that  legislative  machinery  which 
he  may  set  in  motion.  When  he  can  and 
does  set  It  In  motion,  it  can  only  run  by  the 
force  originally  given  it  by  law,  and  not  by 
a  motive  power  created  and  applied  by  the 
revenue  agent.  Any  other  view  would  work 
singular  results.  Vlcksburg  might  levy  no 
tax  whatever,  and  should  not  unless  her 
local  needs  required  the  money  for  her  gov- 
ernment. Here,  as  required  by  her  charter, 
whether  validly  or  not,  she  did  not  levy  any 
tax  on  that  class  of  solvent  credits  known 
as  "vendor's  lien  notes,"  given  for  land  sit- 
uated within  her  limits.  The  citizen,  there- 
fore, could  not  list  these  and  pay  on  them. 
Is  he,  or  his  estate,  20  years  after,  to  be 
called  on  to  {tay,  and  thus,  perhaps,  be  bank- 
rupted for  no  fkult  of  bis  own,  at  the  In- 
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stance  of  a  state  <^cer?  The  statement  of 
tbe  question  would  seem  to  carry  its  own 
proof  tbat  there  could  have  been  no  socb 
legislatlTe  purpose. 

Tbe  other  question  presented  by  the  record 
need  not  be  considered  or  decided,  but  It  Is 
my  Judgment  that,  under  the  Constitution  of 
18G9,  the  Legislature  had  the  power  to  ex- 
empt from  municipal  taxation  in  the  charter 
of  Ylcksburg  that  class  of  solvent  credits 
which  it  did  exempt;  being  yendor's  Hen 
notes  for  land  lying  within  the  limits  of  that 
city.  It,  no  doubt,  was  a  measure  of  local 
Importance  there  to  encourage  the  transfer 
of  real  estate  so  that  the  people  might  pro- 
cure homes.  I  know  of  no  case  which,  on 
careful  scrutiny,  militates  against  this  Tlew; 
and  this  Is  entirely  aside  from  considera- 
tion of  the  question  of  local  self  govern- 
ment, which  la  the  bed  r6<^  of  the  polity  of 
this  and  all  other  states  of  the  Union,  as 
well  as  of  tbe  federal  government  ttseU. 


(Ul  lA.  7U> 

No.  15.108. 
STATB  ex  reL  TRAINOB  r.  ST.  PAUL, 
Judge.* 

(Supreme  Court  of  LoQlslana.  Dec  81,  190S.) 

BUECTIONS-STATB  CENTRAL  COMHITTEK- 
ELECTION  OF  MEMBERS— INJUNCTION. 

1.  Where  the  Democratic  state  central  com- 
mittee provided  for  the  election  of  members  of 
that  body  at  the  general  state  primary,  to  be 
coiidacted  by  the  same  commissioners  and  clerks, 
the  Democratic  pariah  committee  had  no  power 
to  adopt  a  rule  providing,  in  certain  contingen- 
cies for  the  appointment  of  additional  commis- 
sioners "to  Join  In  and  act  with  the  state  com- 
missioners In  the  conduct  of  the  election  and  the 
counting  of  the  votes  for  member  of  the  state 
central  committee." 

2.  Relator,  a  candidate  for  election  as  mem- 
ber of  the  central  committee  from  his  ward, 
has  the  right  to  an  injunction  to  restrain  the 
ainpolntment  of  addldonal  commlsalonfln  under 
said  rule. 

tSyllahna  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Robert  Tralnor,  Jr.,  for  writs  of  mandamus, 
certiorari,  and  prohibition  to  John  St  Paul, 
Judge  of  Division  O,  civil  district  court  for 
parish  of  Orleans.  Writ  granted,  and  Judg- 
ment below  vacated. 

Robert  John  Maloney,  for  relator.  Hugh 
O.  Cage  and  James  Clark  Henrlqnes,  for  re- 
spondent 

liAND,  J.  In  ttie  court  a  qua  relator, 
representing  that  he  wai  a  candidate  for  the 
office  of  member  of  the  state  central  commit- 
tee from  the  First  Ward  of.  the  city  of  Mew 
Orleana,  brought  suit  agaiiut  the  Demo- 
cratic committee  of  the  parish  of  Orleans  and 
the  executive  committee  of  the  Democratic 
state  central  committee  to  set  aside  and 
avoid  rule  8  of  the  official  rules  of  said  par- 
ish committee,  providing  In  certain  contin- 
gencies for  the  appointment  of  additional 

•RdtMrtag  dmlM  February  1,  WA.       -  • 


commissioners  to  serve  at  ttie  election  of 
members  of  the  Democratic  state  central 
committee. 

Relator  charged  that  the  action  of  the  said 
parish  committee  was  In  direct  violation  of 
law,  Illegal,  null  and  void,  and  works  him  li^ 
reparable  injury. 

Relator  further  represented  that  he  had 
protested  in  vain  against  the  action  of  said 
parish  committee,  and  relief  was  refused; 
and  that  thereupon  he  had  appealed  to  the 
executive  committee  of  the  Democratic  atete 
central  committee^  and  his  ajHwal  had  been 
dismissed. 

The  allegations  of  the  petition  are  levied 
against  the  power  of  the  parish  committee  to 
make  additional  rules  for  the  election  of 
members  of  the  state  committee,  and  more 
especially  against  Its  power  to  Increase  the 
number  of  commissioners  prescribed  by  the 
primary  law  of  1900.  It  appears  that  the 
state  committee  provided  for  the  election  of 
members  of  the  committee  at  the  general 
primary  election  to  be  held  on  January  19. 
1901,  for  the  nomination  of  state  officers,  and 
by  the  same  commissioners  and  clerks. 

The  parish  committee,  by  rule  3,  provided, 
on  the  presentation  of  a  petition  signed  by  a 
certain  number  of  voters,  for  tiie  appoint- 
ment of  additional  commissioners  to  assist 
In  c(mductlng  the  election  of  members  of 
the  state  committee  and  in  counting  the 
votes. 

The  district  Judge  declined  to  Issue  the 
injunction  prayed  for,  and  dismissed  the  mult 
on  an  exertion  of  no  cause  of  action. 

The  Judge  a  quo  seems  to  have  been  of 
opinion  that  the  parish  committee  had  no 
authority  to  enact  rule  3,  but  at  the  same 
time  was  of  the  opinion  that  Act  No.  133  of 
leOO,  p.  208,  known  as  the  "Primary  Elec- 
tion Law,"  had  no  application  to  electkMia 
for  members  of  the  state  committee  or  other 
posltioas  within  the  party. 

Conceding  this  position  to  be  correct,  the 
question  still  remains  as  to  the  1^11^  of 
the  action  of  the  parish  committee. 

Assuming  that  tbe  central  committee  had 
power  to  provide  for  the  election  of  mem- 
bers of  said  committee  at  the  same  time  and 
place  and  by  the  same  commlsslonera  pro- 
vided for  the  Democratic  state  primary.  It  Is 
difficult  to  conceive  whence  the  parish  com- 
mittee dertved  the  power  to  add  to  the  nmn- 
ber  of  the  commiBsloners  as  far  as  the  elec- 
tion of  members  of  the  state  committee  Is 
concerned. 

Rule  3  provides  that:  "Such  commiaslon- 
ers  so  appointed  shall  Join  In  and  act  with 
the  state  commissioners  in  the  condoct  of 
the  election  and  the  counting  of  tbe  votes 
for  member  of  the  state  central  committee 
cast  In  the  box  provided  for  such  candldateL" 
Under  rule  3  every  candidate  (or  membership 
in  the  state  committee  might  have  a  special 
commissioner  representing  him  at  every  pre- 
cinct In  the  ward,  with  the  same  powers  as 
the  regular  commlsslonera.  These  addltloa- 
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al  commisalonen  might  make  a  majoritr 
and  virtually  control  the  election  as  to  mem- 
ben  of  the  central  committee.  Imprc^r 
persons— that  is,  such  as  are  not  antborlzed 
by  laTT— «hoiiId  not  take  part  In  the  conduct 
of  elections.  Some  coarts  bold  that  such  in- 
terference will  Tltlate  the  election;  others 
hold  that  It  Is  a  strong  snspldous  clrcnm- 
Btance,  to  be  r^elled  only  by  proof  that  there 
was  no  fraad.  10  Am.  A  Bng,  Bncy.  Law  (2d 
Ed.)  p.  673. 

We  are  of  opinion  that  plaintiff  was  «i- 
titled  to  bis  remedy  by  Injunction.  He  has 
no  practical  remedy  except  a  resort  to  the 
saperrlsory  powers  of  this  court. 

It  Is  therefore  ordered  and  decreed  that 
the  judgment  rendered  below  be  vacated, 
that  the  writ  of  prohibition  Issue  as  prayed 
for,  and  -  that  the  respondent  Judge  be  or- 
dered  to  grant  the  preliminary  writ  of  In- 
Jnnction  as  prayed  for;  respondent  to  pay  the 
cost  of  this  proceeding. 

FB0V03T7,  recused. 


No.  15,067. 
STATE  v.  CARE. 
(Sapreme  Court  of  Loaisiana,  Jan.  18,  1904.) 

ORIHINAI.  LAW-^APPHAL-BUjL  OF  BXCBP- 

'  TIONS. 

1.  A  note  made  by  the  clerfa  of  court  In  a 
crlminol  case  that  the  defendeot  has  excepted 
said  leserred  a  bill  does  not  relieve  the  party 
from  the  necessity  of  writing  oat  and  hjLTisg 
signed  a  bill  of  exceptions. 

2.  The  evidence  taken  on  the  hearing  of  a 
motion  for  a  new  trial,  thougli  copied  in  the 
ttanscriptt  will  not  ^  oouBidered,  nnlesB  wade 
part  of  a  bill  of  exceptions. 

(E^llabns  by  the  CourL) 

Appeal  from  Twenty-Fourth  Judicial  Dis- 
trict Oourt,  Parish  of  East  Feliciana;  Charles 
KIJ bourne,  Judge. 

John,  Garr,  Jr.,  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Hobert  Floumoy  Walker  and  Wall  &  Ell- 
bonme,  tor  appellant  Walter  Gulon,  Atty. 
Gra.,  and  Bobert  G.  WlckllCTe,  Dlst  Atty. 
(liewis  Qulon,  of  counsel),  tor  the  State. 

NICHOLLS,  a  J.  Defendant  has  appeal- 
ed from  a  sentence  of  death  pronounced 
against  him  under  a  conviction  for  murder. 

He  applied  unanccessfully  In  the  lower 
court  for  a  new  trial,  assigning  as  a  ground 
that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  and  that  two  <tf  the  Jurors 
were  guilty  of  misconduct 

There  was  some  testimony  taken  on  this 
latter  point  upon  the  hearing  of  the  appli- 
cation, and  a  note  made  of  several  objectlona 
ui^ed.  We  find  this  testimony  and  these  ob- 
jections In  the  transcript  but  no  bill  of  ex- 
ceptions. The  necessity  for  such  a  bill  has 
been  repeatedly  announced.  We  cannot  con- 
sider the  objections  so  raised  (State  v. 
Halnea,  61  La.  Ann.  731,  2G  South.  372,  44 
L.  B.  A.  887;  State  T.  Jessie,  80  La.  Ann. 


1170;  State  r.  Dufour,  81  La.  Ann.  804;  State 
V.  Comstock,  86  La.  Ann.  SOS;  State  v.  Wil- 
son, 100  La.  74,  83  Sonth.  85;  State  v.  Na- 
poleon, 104  La.  166.  28  South.  972>.  or  the 
testimony  so  transcribed  (State  v.  Hagan, 
46  La.  Ann.  839*  12  South.  02»:  State  ex  reL 
Pettlgrew  v.  Hal^  109  La.  29a  38  Sonth. 
818). 

For  the  reasons  assigned,  we  have  no  at 
tematlve  bat  to  aOtrm  the  Judgment 
The  Judgmeat  ai^eatod  fnun  Is  alttnnea. 


(Ul  LtL  717) 


No.  14,902. 


STATB  V.  PA8TOB  et  al. 
(Sapreme  Conrt  of  Looisiana.  Jan.  18,  1904.) 

ROBBBRT— INSTRUCTIONS— HARMLB88  BRROR 
—NEW  TRIAU 

1.  Defendants,  charged  with  assault  and  rob^ 
bery,  requested  the  court  on  the  trial  of  the  case 
to  mstruct  tlie  jury  aa  to  the  Various'  verdicts 
it  could  render,  including  verdicts  in  aQ  the 
grades  of  petty  larceny. 

The  court  had  charged  the  jury  as  to  tbs 
law  governing  robbery,  and  instructed  them 
that,  if  they  found  that  the  money  alleged  to 
kave  been  stolen  was  taken  fri»n  the  person 
without  force  or  violence,  or  putting  the  person 
from  whom  it  was  taken  in  fear,  they  could  re- 
turn a  verdict  of  petty  larceny.  It  refused  to 
charge  as  to  the  lower  gmdea  of  petty  larceny 
en  the'grouud  that  there  was  nothing  In  the  evi- 
dence which  called  for  such  a  verdict  Dctaid- 
ant  reserved  a  bill  of  exceptions. 

2.  Defendants  in  a  motion  for  a  new  trial 
assigned  as  a  reeBon  therefor  that  they  had 
been  pr^udiced  by  the  action  of  the  court  In 
refnainK  to  give  tba  apedal  charge  wUcth  had 
been  asked  for.  Tbe  court  adhered  to  its  orig- 
inal grounds  of  refusal,  and  Urged  that  the  re- 
fusal to  charge,  if  technically  error  at  the  time, 
was  not  prejudicial,  as  the  jury  trial  found  the 
accused  gulltr  erf  robbery,  which  excluded  all 
consideration  of  the  amouut  taken  from  the  per- 
son. 

The  complaint  fumtshes  no  ground  for  re- 
versal. Had  the  jury  returned  a  verdict  of 
petty  larceny,  it  was  still  in  the  power  of  the 
court,  on  application  of  the  accused,  to  have  had 
the  jury  sent  back  to  designate  the  particular 
degree  of  petty  larceny  which  they  had  Intended 
to  cover  by  their  verdict 

3.  The  granting  of  a  new  trial  falls  particu- 
larly withm  the  province  of  the  trial  judge,  and 
his  action  wUl  be  sustained  unless  dearly  wrong. 

(Syllabus  by  the  Oourt) 

Appeal  from  Criminal  District  Oom%  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

Edward  Pastor  and  Joseph  O'Brien  were 
found  guilty  of  assaolt  and  robbery,  and  ap- 
peal. Affirmed. 

Generelly  A  Doyle,  for  appellants.  Wal- 
ter Guion,  Atty.  Gee,  Chandler  O.  Luzen- 
berg,  Dlst  Atty..  and  Samuel  A.  Montgom- 
ery, Asst  Dlst  Atty.,  for  the  State. 

NIGHOLLS,  a  J.  The  defendants  were 
found  guilty  of  assault  and  robbery,  and 
sentenced  to  Imprisonment  at  bard  labor  in 
the  State  Penitentiary;  Pastor  for  a  period 
of  three  and  O'Brien  for  a  period  of  eight 
years.   They  appealed. 

There  are  two  bills  of  exception  In  the 
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record.  The  first  bill  (evidently  written  up 
after  tbe  rendition  of  the  Terdlct)  was  taken 
to  tbe  refusal  of  the  court  to  charge  tbe  jory 
u  to  tbe  various  grades  of  larceny  which 
might  be  rendered  on  the  information.  It 
recites  that,  tbe  court  having  charged  that  a 
verdict  of  larceny  might  be  rendered  on  the 
information  if  It  found  that  neither  force  nor 
violence  had  been  used,  counsel  for  defend- 
ants requested  tbe  trial  judge  to  charge  the 
Jury  that,  if  tbe  amount  stolen,  taken,  and 
carried  away  without  putting  the  prosecut- 
ing witness  In  fear,  and  without  the  use  of 
force,  was  less  than  $20  and  more  ttian  $5  or 
less  than  $5,  tbey  might  rend^  a  verdict  of 
"Guilty  of  petit  larceny  of  an  amount  more 
than  five  dollars  or  less  than  twenty  dol- 
lars,*' or  "Guilty  of  petit  larceny  of  an 
amount  less  than  five  dollars."  Tbe  court 
states  that  It  refused  to  give  this  charge,  and 
assigned  as  its  reasons  for  refusal  that  It 
had  already  explained  to  tbe  Jury  the  law 
governing  robbery,  and-  had  told  them  that 
robbery  was  a  kind  of  larceny;  that  It  was 
larceny  from  the  person  by  using  force  or 
violence  or  by  putting  In  fear;  and  that.  If 
they  found  that  neither  force  nor  violence 
was  used,  and  that  tbe  party  was  not  put 
in  fear,  but  that  money  had  been  taken  from 
the  defendant  (prosecuting  witness),  in  that 
case  they  could  return  a  verdict  of  "Guilty  of 
petit  larceny." 

The  accused,  through  lilB  counsel,  then 
asked  the  court  to  charge  as  to  the  minor  lar- 
ches Involving  amounts  less  than  $20.  This 
the  court  refused  to  charge,  because  tbe  evi- 
dence showed  that  $42  had  been  taken  from 
the  prosecuting  wltn^s,  and  nothing  less 
ttian  that,  and  the  defendant  was  guilty  of 
petit  larceny  of  a  sum  over  $20  or  not  at  all. 
But,  besides  this,  even  If  the  court  were 
wrong  In  Its  ruling,  tbe  accused  suffered  no 
Injury,  for  he  was  found  guilty  of  robbery, 
and  not  of  petit  larceny.  Defendants'  coun- 
sel excepted,  attaching  to  their  bill  as  part 
thereof  the  evidence  taken  on  the  trial.  De- 
fendants' counsel  Insist  that  there  was  tes- 
timony in  the  record  going  to  show  that 
they  might  have  stolen  less  than  $20.  They 
say:  The  prosecuting  witness,  In  answer 
to  tbe  question,  "Did  you  have  any  money?" 
replied:  "Yes,  sir;  they  took  about  forty- 
two  dollars.  Then  tbe  policeman  came." 
That  one  witness  testified  that  the  prosecut- 
ing witness  was  in  his  barroom  at  about 
eleven  and  a  half  o'clock  on  the  night  of 
the  occurrence,  and  tried  to  borrow  a  dol- 
lar. Tbe  Police  Officer  Merritt,  who  made 
tbe  arrest,  testified  that  he  had  not  lost  sight 
of  tbe  accused  from  tbe  time  that  they  left 
tbe  spot  where  the  Chinaman  (the  prosecuting 
witness)  was  until  their  arrest,  and  that  Po- 
lice Corporal  Burke  testified  that  when  they 
were  taken  to  the  police  station  after  arrest, 
and  searched,  leas  than  $1  was  found  in  tbelr 
possession. 

The  second  bill  of  exception  was  taken 
to  tbe  refusal  of  tbe  court  to  grant  defend- 


ants a  "new  trial."  The  grounds  assigned 
for  a  new  trial  were:  First  Tiiat  the  ver- 
dict was  contrary  to  tbe  law  and  tilie  evi- 
dence. 

Second.  That  there  was  error  to  tbe  preju- 
dice of  the  accused  in  tbe  refusal  of  tbe 
court  to  ciiarge  tbe  Jury  as  to  the  varlone 
grades  of  petty  larceny. 

Third.  That  since  tbe  trial  of  the  case  de- 
fendants had  discovered  new -evidence,  which 
If  it  bad  been  submitted  to  the  Jury,  would 
have  caused  said  Jury  to  return  a  verdict  of 
not  guilty  as  defendants  verily  betleved^  and 
that,  although  defendants  had  used  due  dil- 
igence. It  was  impossible  for  them  to  have 
discovered  or  produced  said  evidence  on  tbe 
trial,  as  was  shown  by  tbe  affidavits  which 
were  annexed  to  their  bill  and  made  part 
thereof.  The  court  refused  a  new  trial,  and 
defendants  excepted,  wnakiTig  this  motion  for 
a  new  ti-lal  and  tbe  affidavits,  bills  of  excep- 
tions, a  copy  of  the  evidence  taken  on  the 
trial,  and  tbe  special  charge  requested  by  the 
defendants  part  of  their  bill,  and  annexing 
the  same  to  It  The  trial  Judge,  In  bis  adden- 
dum to  this  bill,  stated  that  he  attached  as 
part  thereof  bis  reasons  for  denying  the  new 
trial  thereof. 

In  these  reasons  the  court  stat»d: 

"Tbe  second  gronnd  for  a  new  trial  was 
that  there  was  ^ror  to  tbe  prejudice  of  tbe 
accused  in  his  refusal  to  charge  the  jury  as 
to  tbe  various  grades  of  petty  larceny,  and 
that  tbey  could  return  a  verdict  of  guilty  of 
one  of  the  lesser  grades  if.  In  their  Judg- 
ment the  evidence  Justified  it  The  court 
had  already  given  its  reason  for  the  refusal 
to  charge  the  Jury  as  requested.  There  was 
no  evidence  to  show  that  tbe  prosecuting 
witness  was  robbed  of  any  less  sum  than 
forty-two  dollars. 

"The  accused  claimed  that  he  was  enti- 
tled to  the  charge,  because  there  was  the 
testimony  of  a  barkeeper  to  the  effect  that 
on  that  night  at  ten  o'clock  the  prosecntlng 
witness  had  borrowed  from  him  one  dollar. 
This  was  denied  by  the  prosecuting  witness, 
but,  even  if  it  were  not  denied,  it  did  not 
show  that  this  was  all  the  money  that  tbe 
prosecuting  witness  bad  on  his  person.  The 
money  was  charged  to  have  been  borrowed 
at  ten  o'clock  at  night  and  tbe  robb^y  took 
place  at  two  o'clock  In  the  morning;  but  aa 
a  matter  of  fact  there  was  no  evidence  at 
all  to  show  that  tbe  prosecuting  witness 
had  any  money  less  tban  forty-two  dollars, 
and  that  he  was  robbed  of  any  less  amount 
than  forty  dollars,  and  the  court  therefore 
would  not  have  been  Justified  In  charging  the 
Jury  upon  larceny  of  a  sum  less  than  twenty 
dollars.  But  even  if  the  court  had  been  in 
error  In  refusing  the  charge  as  requested, 
tbe  accused  suffered  no  injury,  because  they 
were  not  found  guilty  of  larceny,  but  of  rob- 
bery. 

"Tbe  third  ground  upon  which  a  motion 
for  a  new  trial  Is  asked  is  that  new  evidence 
had  been  discovered  since  the  vo^ct;  -wmcli 
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tends  to  ortabllflh  like  Innocence  ot  tlie  ec- 
eosefi,  and  whlcb,  U  It  had.  be«i  presented  to 
tbe  Jut,  wonld  bave  had  tbe  ^ect  of  oon- 
Tlndng  tbe  Jury  of  ttie  Innocence  of  tbe  ac- 
eosed.  It  is  tme  tiiat  tb^  allege  that  tbey 
did  not  know,  and  were  nnable  to  leam,  of 
this  evidence  before  tb»  trial  of  the  canse, 
and  that  th^  had  used  dne  diligence,  and 
bad  made  erei?  effort  to  dlscorer  the  evi- 
dence In  their  favor;  but  the  court  Is  not  at 
all  satisfied.  If  proper  diligence  had  been 
used,  that  the  newly  discovered  evidence 
ooold  not  have  be«i  fonnd.  The  parties  that 
are  mentioned  as  the  witnesses  are: 

"First  Mrs.  T.  Harang.  She  testified  that 
■he  knew  Pastor  and  O'Brien,  and  bad  known 
them  for  a  great  many  years,  tb^  Ikavlng 
Uved  In  tbe  same  neighborhood  for  a  long 
time,  and  she  being  on  visiting  terms  with 
some  of  fbe  friends  and  rdatives  of  tbe  ae- 
cnsed. 

**Tbe  other  witness  is  one  James  J.  Oon- 
nell,  who  testified  about  to  tbe  same  effect  as 
tbe  witness  above  named.  Be  knows  tbe  ac- 
eosed,  has  known  them  ftir  a  long  time,  and 
says  be  knew  of  tb^r  arrest  only  after  their 
emvictlon.  This  fact  is  the  more  remark- 
able because  on  tbe  very  day  of  the  robbery 
the  witoesa  vru  In  Bolllck's  restaurant  when 
■Oie  pollcnnan  walked  Into  the  restaurant 
with  the  prosecntlng  witness  for  the  purpose 
of  having  him  to  identify  the  guilty  parties; 
and  ye^  notwithatandlng  tills  fact  sod  not- 
withstanding the  fiact  that  he  knew  the  ac- 
cused, and  had  known  tiiun  for  a  long  time, 
he  nevor  found  out  that  tiiey  were  arrested, 
and  learned  of  It  only  after  tbeir  conviction. 
He  was  known  to  tbe  accused,  and  his  tes- 
timony would  bare  been  procured  if  proper 
diligence  had  been  used. 

*^he  next  is  the  testimony  of  one  John 
Oallery.  He  testified  to  the  same  ^ect  as 
Mrs.  T.  Harang.  He  also  knew  Pastor  and 
O'Brien.  Tbe  accused  has  Icnown  tiiem  for 
a  long  time.  Hod  worked  with  them  In  the 
cotton  OF  along  tbe  river,  and  yet  never  dis- 
covered tbetr  arrest  nntQ  aftw  their  con- 
viction. 

"I  conrider  that  these  people,  being  of 
the  same  class  and  social  standing  as  the  de- 
fendants to  the  case,  having  known  them  for 
a  number  of  years,  that,  if  proper  diligence 
bad  been  used,  the  facts  now  alleged  by  them 
could  have  been  established  on  the  trial. 

**I7be  evidence  in  this  case  for  ttie  state 
■bows  that  the  prosecntlng  witness,  Stog, 
was  assaulted  and  beaten  Into  unconsclons- 
ness  at  three  o'clock  In  the  morning  on  St 
Mary  street;  opposite  the  Magaalne  Market 
and  was  dn^ged  Into  a  dark  alley  in  tbe 
middle  of  tbe  blodc.  When  tbe  alarm  was 
given,  Officer  Mmltt  walked  toto  tbe  mar- 
ket, and  saw  Pastor  and  OTBrien  leaving  the 
place  where  the  assault  and  robbery  had 
takOD  place  (whiidi  was  about  to  flie  middle 
of  tbe  block),  and  walked  In  tbe  direction  of 
Bfagoztoe  street  After  walking  about  half 
a  block,  they  returned  to  Bolllck's  restaurant 


and  entered.  That  be  flmeopon  took  Stag, 
the  prosecntlng  witness,  to  the  restourant  to 
Identify  the  parties  who  had  commltttd  tbe 
assault  upon  him,  but  that  his  condition  was 
such  and  he  was  suffering  bo  totensely  that 
he  could  not  on  that  morning  Identify  the 
parties.  Slhg  the  next  day  identified  the  ac- 
cused as  havtog  made  tbe  assault  on  blm.  A 
witness  by  the  name  of  Luets  testified  that 
he  was  passing  by  the  alley  on  St  Mary 
street  which  alley  was  very  dark;  that  he 
heard  therein  a  gurgling  sound  issuing  from 
somebody  that  was  held  down  on  the  pave- 
ment of  the  alley  by  O'Brien;  that  he  iden- 
tified O'Brien  by  his  general  appeanmoe  and 
his  clothes,  as  he  did  not  know  him  personal- 
ly pre^nsly. 

"William  McCourtll  testified  tSiat  he  saw 
Pastor  and  O'Brien  to  the  restourant  both 
before  and  after  the  robbery.  Tbe  newly  dis- 
covered evidence  Is  to  establish  that  Pastor 
and  O'Brien  were  not  presoit  at  tbe  scene  of 
the  robboy,  but  that  they  had  been  met  on 
Magazine  street  going  towards  St  Mary 
street  between  tbe  hours  of  two  and  three 
o'clock  to  the  morning,  and  that  when  tbe 
wltnrases  rracbed  the  comer  of  St  Mary 
street  they  saw  Pastor  ai^  O'Brien  going  in 
that  dlrectlm;  that  they  beard  the  police 
beat  a  stick  on  tbe  pavement 

"In  my  cvtolon,  even  it  this  testimony  had 
been  offered  on  the  trial  of  the  case,  it  would 
In  no  wise  have  changed  the  vttdlct  As  an 
alibi,  it  Is  of  the  weakest  kind. 

"Mrs.  Harang  and  John  Gallery  depose  to 
a  stote  of  facte  which,  to  my  mtod,  Is  tx- 
ceedlngly  wonderful.  Thegr  atate  that  when 
they  turned  the  cohier  of  St  Mary  and 
Gamp  streets  three  men  were  mnntog  out 
St.  Mary  street  and  bumped  agatost  Mrs. 
Harang  vrith  such  force  that  they  nearly 
knocked  her  down;  that  they  turned  to 
look  at  them;  and  that  they  ran  dovrn  Camp 
street  one  of  them  saying,  1  thtok  we  fixed 
that  Ghtoee  Km  of  a  blteh/  This  last  ex- 
pression throvrs  such  doubt  iq»on  tbe  prob< 
ahllity  of  tbe  statement  that  to  my  apta- 
Ion,  it  destroys  the  balance  of  it,  tor  no 
criminal,  after  committing  so  outrageous  an 
otteoM  as  that  charged  against  these  ac- 
cused, would  have  loudly  proclaimed  on  the 
street  the  commission  of  tiie  act  without 
any  reason  tar  making  such  a  statonent 

*Tbey  depose  that  they  continued  down 
St  Mary  street  towards  Maga^e,  and  that 
they  met  Edward  Pastor  and  Joaepb  O'Brien 
turning  tiie  comer  from  Magaslne  street  go- 
tog  towards  Bolllck's  restaurant 

"The  next  deponent  is  James  J.  Otmnell. 
His  testimony  is  to  the  effect  that  when  he 
reached  the  corner  of  Richard  street  he  saw 
Edward  Pastor  and  Joaeph  O'Brien  turning 
from  Felicity  street  to  the  woods  side  ot 
Magazine  street,  and  walk  out  as  fitr  as  St 
Mary  and  tum  to  St  Mary  to  Bolllck's  res- 
taurant; that  he  followed  about  forty  or  fifty 
feet  b^ind  tbem,  and  went  toto  BolUdi^s 
place;  and  that  it  was  at  tiiat  time  that  the 
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policeman  came  with  the  Chinaman  to  find 
out  If  the  parties  who  committed  the  rob- 
b»y  TPere  there. 

"In  my  opinion,  this  testimony  would  in 
no  wise  have  changed  the  rerdlct  of  the  Jury 
in  this  case. 

"The  testimony,  when  ofTered  a's  newly  dis- 
covered evidence,  must  not  be  cumulative, 
and  must  be  such  as  would,  In  the  opinion 
of  the  court,  have  secured  a  different  re- 
sult State  of  Lotiisiana  r.  Lejeune  et  al., 
62  La.  Ann.  4G3,  26  South.  992;  SUte  t. 
Cbarles  J.  Henchlz,  45  La.  Ann.  600^  12 
South.  621. 

"The  newly  discovered  evidence  offered  In 
this  case  to  my  mind  Is  most  unsatisfactory, 
and  does  not  carry  with  It  the.  stamp  of  ver- 
ity. The  deponents  knew  and  know  the  ac- 
cused In  this  case;  had  known  tbem  for  a 
long  time;  some  living  in  the  immediate 
neighborhood;  some  had  worked  on  the  leree 
in  about  the  same  Idnd  of  occupation  as 
the  accused,  and  yet  had  never  heard  of  the 
case  until  their  conviction.  To  me  It  seems 
improbable  that  such  men,  having  the  same 
surroundings  as  the  accused,  moving  in  the 
same  sphere  could  have  remained  Incog, 
until  the  very  moment  of  the  rendering  of 
the  verdict  by  the  Jury. 

"Had  proper  diligence  been  exercised,  all 
these  facts  could  have  been  ascertained  be- 
fore the  trial,  and  it  Is  now  too  late  to  ask 
that  the  case  be  reopened  for  the  purpose  of 
allowing  the  testimony  to  be  offered,  espe- 
cially when,  in  the  opinion  of  the  court  It 
would  not  affect  the  result 

"The  motion  for  a  new  trial  iB  refused.** 

Opinion. 

The  action  of  the  court  in  refusing  to 
charge  the  Jury  as  to  the  lower  grades  of 
petty  larceny  and  to  Instruct  the  Jury  as  to 
their  right  to  bring  in  a  verdict  against  the 
accused  of  guilty  of  one  of  these  lesser 
grades  has  been  twice  brought  to  our  atten- 
tion: First  in  a  bill  of  exception  reserved, 
on  the  trial  at  the  time  the  charge  was  re- 
quested and  refused,  and  later  in  a  second 
bin  taken  to  the  refusal  of  the  court  to  grant 
a  new  trial  on  the  ground  assigned  therein, 
and'  a  claim  that  the  defendant  had  been 
prejudiced  by  the  refusal  ot  the  court  to  give 
the  charge  when  it  was  asked  for.  l^e  re- 
fusal of  the  court  on  the  trial  of  the  case 
to  glre  the  requested  charge  was  after  all  the 
-testimony  had  been  adduced,  and  under  its 
appreciation  of  the  condition  of  that  testi- 
mony, but  before  the  Jury  had  returned  'a 
verdict  The  refusal  of  the  court  to  conaider 
■its  action  on  thla  subject  as  being  error,  or 
reversible  error,  was  after  the  Jury  had  re- 
toraed  against  the  accused  a  verdict  of  "Rob- 
bery." 

The  charge  of  the  court  as  given  looked 
to  a  possible  verdict  of  not  guilty  as  to  the 
crime  charged  of  "robbery,"  and  to  a  pos- 
sible Twdlct  of  "Guilty  ot  petty  larceny." 


The  Jury  were  afforded  an  opportunity  un- 
der the  Instruction  to  them  to  have  acquitted 
the  accused  of  the  crime  of  robbery,  with 
which  they  were  charged  In  the  Indlctn^t 
and  fallen  back  upon  a  verdict  of  guilty  of 
the  minor  crime  of  petty  larceny.  If,  in  their 
opinion,  the  evidence  bad  failed  to  have 
shown  a  taking  of  the  money  by  force  or 
violence  or  a  putting  In  fear,  ^ey  found 
affirmatively,  however,  that  the  money  had 
been  taken  from  the  person  of  the  prosecut- 
ing witness  with  force  and  violence,  and  re- 
turned them  Bs  guilty  of  robbery.  Und^ 
such  circumstances  the  amount  of  the  money 
so  taken  played  no  part  whatever  In  detw- 
mining  the  guilt  of  the  accused,  or  In  affixing 
to  the  crime  Its  punishment  This  verdict  of 
the  Jury,  coupled  as  it  Is  with  the  refusal 
of  the  trial  Judge  to  set  It  aside,  makes  It 
absolutely  certain  that  there  was  nothing  in 
the  evidence  which  could  have  Justified  or 
warralited  a  verdict  <tf  "petty  larcmy"  of 
any  kind  whatever,  and,  tliat  defendant  haa 
suffered  no  Injury. 

It  Is  not  error  for  Judge  to  refnse  to  in- 
struct the  Jury  in  respect  to  the  minor  of- 
ffuses  which  might  under  some  drcnmstan- 
ces,  be  included  In  the  offense  charged,  where 
there  Is  no  evidence  whatever  npon  which 
any  verdict  could  be  properly  returned  ex- 
cept one  of  guilty,  or  one  of  not  gnllty,  of 
the  particular  offense  charged.  See  Clarke's 
Criminal  Procedure,  e.  12,  snbd.  'Tustructioos 
or  Chai^  of  the  Court  to  the  Jury/*  and  the 
numerous  authorities  cited;  State  Powell, 
109  La.  727,  33  South.  74& 

The  appreciation  of  the  trial  Judge  of  the 
situation  as  to  the  evldenoe  adduced  was 
fully  Tindlcated  by  tiie  enbaeqnait  Todlct  of 
the  jury. 

The  accused  could  not  possibly  have  suffer- 
ed Injury  by  the  court's  refusal  to  charge  as 
requested.  If  the  Jury,  under  the  instructions 
given  thera,  had  in  fact  returned  a  verdict  tjt 
guilty  of  "petty  larceny,"  It  would  still  have 
been  In  the  power  of  the  court  on  applica- 
tion of  the  accused,  to  have  eent  the  Jury 
back  to  the  Jury  room  to  designate  the  par- 
ticular de^ee  of  petty  larceny  which-  they 
had  intended  to  cover  by  their  verdict  State 
T.  Jessie,  30  La.  Ann.  1172. 

We  find  no  good  reason  for  setting  aside 
the  verdict  of  the  Jury,  and  the  Judgment 
based  thereon,  by  reason  of  tiie  action  of  the 
court  in  refusing  a  nevr  triaL  The  trial 
Judge  has  seen  and  heard  the  witnesses  who 
testified  on  the  trial,  and  waa  in  a  much 
better  position  than  this  court  is  to  Judge  as 
to  wlidt  would  be  the  probable  effect  of  the 
alleged  newly  discovered  evidence  in  tbe 
event  of  a  second  trial.  The  granting  of  a 
new  trial  falls  particularly  within  the  prov- 
ince of  the  trial  Judge,  and  his  action  will 
be  sustained  unless  very  clearly  wrcmg.  The 
verdict  of  the  Jury  and  tbe  Judgment  of  the 
court  based  thereon,  herein  appealed  from, 
are  affirmed. 
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No.  i4,7ea 

LOEB  T.  HOMER  COMPRESS  A  MFG.  00.» 
Limited. 

(Snpreme  Covrt  of  Loolriana.  Jan.  4,  1004.) 

BRBAOH  or  CONTRAOT-DAUAaBS— NONSUIT- 
EVIDENCE. 

1.  Plaintiff  h&d  sold  to  parties  iu  New  OrleaoB 
1,250  bales  o{  cotton  tliea  in  the  interior.  He 
ordered  it  compressed  at  the  local  comprees  and 
shipped  to  New  Orleans  by  a  certain  time.  The 
cfHQpreas  conjpanj  failing  to  do  this,  plaintiff 

Jnrchased  other  cotton  in  New  Orleans,  at  a 
igher  price,  to  meet  his  contract  of  delivery. 
He  is  entitled  to  recorer  as  damages  from  tlie 
comprees  com  pony  the  amount  lepreBentiog  tiie 
difference  In  price  between  the  two  lots  of  cot- 
ton, but,  the  evidence  failing  to  establish  the 
price  he  paid  for  the  cotton  in  the  interior  and 
the  price  he  paid  for  that  purchased  in  New 
Orleans,  he  should  hare  been  nonsuited. 

2.  A*  to  the  claim  for  actual  loss  upon  the 
cotton  itself  by  reason  Of  m  falling  marlcet  or 
depriration  of  profits,  there  should  also  have 
been  a  nonsuit,  the  evidence  Ailing  to  show: 

First,  at  what  price  he  had  sold  the  cotton  In 
the  interior  to  parties  in  New  Orleans  for  de- 
livery within  specified  dates:  and. 

Second,  the  price  at  which  he  sold  the  same 
cotton  after  Its  tardy  atxfval  in  New  Orleans. 

On  Application  for  Rehearing. 
8,  It  was  not  the  purpose  of  the  decree  here- 
tofore handed  down  to  hold  definitely  that  the 
defendant  was  la  default  with  reference  to  the 
8hii)meat  of  the  entire  lot  of  cotton,  and  it  may 
be  that  the  measure  of  damages  is  the  difference 
between  the  price  paid  by  the  plaintiff  for  the 
i:x>tton  purchased  io  New  Orleans  and  that  at 
which  the  delayed  cotton  was  subaequently  sold. 
These  questions  will  therefore  be  considered  left 
open. 

(Syllabns  by  the  Gonrt) 

Anpeal  from  Third  Jndidal  DlBtrict  Court, 
Pariah  of  Claiborne;  Benjamin  P.  Ed- 
wards, Judge. 

Action  by  Herman  Loeb  against  tbe  Ho- 
mer Oompreas  &  Uanufactnrlng  Company, 
Limited.  Judgment  for  defendant,  and 
plaintiff  appeals.  Amended. 

McGIendon  &  Seals  and  Sidney  Levy  Her- 
old,  for  appellant   Blchudson  ft  Richard- 

ifoa,  for  appellee. 

The  opinion  and  Judgment  of  the  court  In 
the  following  case,  prepaned  by  BLAN- 
GHARD,  J.,'  prior  to  his  retirement  from 
the  bench,  adopted  by  the  court  In  consulta- 
tion, is  now  handed  down  for  tbe  court  by 
BREAUX,  J.: 

Plaintur  Is  a  cotton  merchant  at  Sbrere- 
port,  Ia.  Defendant  owns  and  operates  a 
cotton  compress  at  Homer,  La. 

Plaintiff  had  a  resident  cotton  bi^er  at 
Homer,  and,  as  he  purchased  cotton  for  bis 
principal,  it  was  his  habit  to  send  the  same 
to  be  compressed  at  defendant's  press. 
Sometimes  cotton  be  wonld  purchase  would 
be  already  in  the  warehouse  of  the  com- 
press, baring  been  stored  there  by  Its  orig- 
inal owner. 

As  tbe  necessities  of  plalntffTs  business 
required  the  cotton  thtis  purchased  to  be 
compressed,  an  order  to  that  eftect  would  be 
giTen. 


Plaintiff's  contHitlon,  In  bis  petition,  la 
that  Just  prior  to  October  11,  1001,  be  deUv- 
ered  at  the  compresa  li250  bales  of  cotton, 
and  gaTe  an  order  for  the  same  to  be  com- 
pressed and  shipped  out  on  time,  but  that 
this  was  not  done,  through  the  fault  and 
negligence  of  the  defendant,  and,  because 
of  tbe  delay  resulting  from  the  failure  to 
obey  the  order,  the  cotton  did  not  arrlro  at 
Its  place  of  destination,  the  dty  of  New 
Orleans,  in  time,  and  that,  owing  to  tbe  fall 
In  cotton  daring  tbe  days  defendant  was 
In  default,  he  (plaintiff)  was  forced  to  sell 
the  cotton  tor  a  sum  of  $3,067.27  less  than 
he  could  and  would  have  sold  It  tor  bad  It 
reached  New  Orleans  in  due  time  after  the 
order  afcH-esald  was  given. 

To  the  $3,067.27  he  adds  $19.69  extra  in- 
surance on  the  cotton  made  necessary  by 
the  delay,  and  $106.94  as  Interest  on  tho 
money  to  carry  the  cotton  the  average  tenn 
of  the  delay,  nine  days,  at  the  rate  of  8 
per  cent  per  annum.  These  several  sums 
make  up  the  aggregate  of  $3,193.80  for 
which  plaintiff  sues. 

He  alleges  It  to  have  been  the  custom  of 
defmdant'B  compress  and  all  other  com- 
presses In  that  section  of  country  to  com- 
press and  ship  oat  the  cotton  of  their  cus- 
tomers at  any  time  within  three  days  after 
it  Is  ordered  out  and  he  avers  be  had  the 
promise  of  defendant's  saperlntendent  to 
compresa  and  ship  out  the  cotton  in  ques- 
tion in  time  to  enable  him  (plaintiff)  to 
meet  bis  contract  in  New  Orleans. 

He  sets  up  that  by  the  exercise  of  rea- 
sonable energy  and  diligence  on  part  of  de- 
fendant the  cotton  could  have  been  com- 
pressed and  shipped  out  In  the  respective 
lots  as  ordered,  in  time  for  it  to  have  reach- 
ed New  Orleans  by  the  date  contemplated, 
and  thereby  have  saved  him  the  loss  and 
damage  complained  of. 

Defendant  admits  refieivlng  and  compress- 
ing the  cotton,  but  denies  any  engagement 
to  compress  and  ship  It  out  within  any 
specified  time,  and  denies  generally  the  oth- 
er allegations  of  plaintiff's  petition. 

From  a  Judgment  reiJectliiK  Us  demand, 
plaintiff  appeals. 

Ruling. 

From  the  evidence  it  appears  that  plain- 
tiff was  under  contract  to  deliver  the  cotton 
in  question  in  New  Orleans  at  a  certain 
time,  or  by  a  certain  date,  and  that  falling 
to  obtain  tbe  shipment  of  It  from  the  com- 
press in  time  to  meet  this  engagement  he 
purchased  other  cotton  in  New  Orleans,  and 
made  delivery  of  tbe  same  to  the  parties  to 
whom  he  was  under  obligation  to  deliver. 

In  other  words,  not  being  able  to  secure 
the  timely  transmission  to  New  Orleans  of 
his  cotton  in  tbe  compress  at  Homer,  he 
bought  other  cotton  In  New  Orleans  to  re- 
place It,  and  thus  kept  his  engagement  to 
deliver  so  much  cotton  by  a  certain  date  to 
his  vendee  in  New  Orleans. 
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Thli  It  tall  (pliUntUTs)  own  testlmonr-  • 
For  the  cotton  so  pntcbased  In  New  Or-  \ 
leans,  he  paid,  he  aayB,  a  higher  price  than 
he  had  paid  for  the  eottm  In  the  compress 
at  Homer,  &nd  whldi  he  had  ordered  out  to 
meet  his  cmtract  of  sale  and  d^very  in 
New  Orlrans. 

This  being  so,  he  has  a  canae  of  action  to 
recoTcr  the  amount  r^reaentlng  the  differ- 
mce  in  price  between  the  two  lots  of  eot- 
tm—the  one  In  the  compress  at  Homer, 
which  he  could  not  set  out  In  tlm^  and  the 
one  he  pon^ased  In  New  Orieans  to  make 
dellTwy  with.  CUt.  Oode^  art.  1934;  Berje 
T.  B7.  OOb.  87  I«.  Ann.  470;  Oanthler  t. 
Green,  14  la.  Ann.  788. 

Bnt  there  Is  no  evidence  in  the  recwd 
establishing  the  prim  to  be  paid  for  the  cot- 
ton In  question,  and  none  as  to  the  highw 
l^ce  he  had  to  pay  for  other  cotton  In  New 
Orleans  to  meet  his  engagement  of  delivery 
to  the  p&r^  in  New  Orleans. 

Neither  Is  there  evidence  showing  at  what 
piloe  plaintiff  had  sold  the  cotton  In  ques- 
tion to  parties  In  New  Orleans  for  dellv^ 
within  spedfled  datos^  which  delivery,  it  Is 
claimed,  was  xnevented  by  default  of  de- 
foidant;  not  the  price  at  which  he  sold  the 
same  cotton  after  Ite  late  arrival  In  New 
Orleans  Arrowsmith  t.  G<Hrdott,  8  La.  Ann. 
106. 

There  is  therefore  nothing  indicating  an 
actual  toss  upon  the  cotton  itself,  or  depri- 
ratlon  of  ffiq>ected  ^wflts. 

Plaintiff  shonld  have  been  nonsuited.  In- 
stead of  cast  outright 

It  is  therefore  ordered  and  decreed  tiiat 
the  judgment  appealed  from  be  amended 
by  making  the  same  one  of  nonsuit  and, 
as  thus  amended,  the  same  be  affirmed; 
costs  of  appeal  to  be  borne  by  defendant 
and  appellee. 

On  Application  for  Behearlng. 

(Feb.  1,  1904.) 

PBB  OURIAM.  The  defendant  has  ap- 
idled  for  a  rehearing  In  this  case  upon  the 
grounds  that  the  court  erred  In  holding  that 
the  defendant  failed  to  ship  the  cotton  within 
the  time  required  by  its  contract  and  in  hold- 
ing that  the  plaintiff  Is  entitled  to  recov^, 
as  damages*  from  the  defendant  an  amount 
representing  the  cUfference  between  the  price 
paid  for  the  cotton  ^  the  Interior  and  that 
paid  for  the  cotton  purchased  in  New  Orieans 
to  supply  its  place.  We  find  It  soffldent  to 
say  in  r^ard  to  these  grounds  of  complaint 
that  it  vras  not  the  purpose  of  the  court  In 
nonsuiting  the  plaintiff,  to  hold  definitely 
that  the  defendant  was  in  default  with  ref- 
erence to  the  shipment  of  the  entire  lot  of 
cotton  which  had  been  placed  in  its  posses- 
sion, and  that  It  may  be  that  the  measure  of 
damages  should  be  the  difference  between  the 
price  of  the  cotton  purchased  by  the  ^Intiff 
and  the  price  at  which  the  delayed  cotton 
was  eventually  sold.  The  questions  of  the 


number  of  bales  wlUi  respect  to  wldcb  the 
defendant  waa  in  default  and  of  the  measurs 
of  damages,  will  not  therefore,  be  consid- 
ered as  concluded  by  the  Judgment  herein 

rendered. 
Behearlng  refused. 


oiiLa. 

No.  14,732. 

HARRISON  et  aL  T.  OTTUAN. 

(Supreme  Gout  of  Lonisiana.  March  16,  1903.) 

BBHBABINO-APFUOATION— COOET  OF  AFPS&b 
—WRIT  OF  RBVIBW— MOTION  TO  DISMISS 
BONA  FTDB  PURCHASER— UN HECORDKD  ACT— 
RBS  JUDICATA. 

1.  The  rule  of  the  Snpreme  Coart  require* 
that  an  applicant  shall  file  an  application  for  a 
rehearing  in  the  Court  of  Appeal,  which  most  ba 
acted  upon  finally,  before  the  applicant  will  b* 
entitled  to  aivly  for  a  writ  of  certiorari  or  r^ 
view. 

2.  If  the  rolinx  of  the  Court  of  Appeal  does 
not  show  that  the  rehearing  was  refused  becaoas 
the  applicant  had  failed  to  insist  upon  hia  roc^ 
tion  for  a  rehearing,  this  court  will  not  assmne 
that  Buch  is  the  fact  Frimadly,  a  motioD  tot 
rehearing  baviiig  been  filed  and  refused,  there 
is  no  ground  to  dismiss  applicant's  petition  on 
this  objection. 

On  Further  Oonsideiation  of  Sfotlm  to  Diandas, 

3.  Opposition  to  applicant's  petition  was  filed 
January  14,  1003,  setting  up,  inter  alls,  failnrs 
to  comply  with  mle  10th  of  the  Court  of  Aj^ 
peal. 

Rule  nisi  was  Issued  on  the  1st  of  Febmaiy* 

1903. 

On  Febrnary  17,  190S,  a  motion  was  filed  to 
dismiss  or  recall-  tbe  writ  of  review,  adding  new 
avei-ments  regarding  incompleteness  of  the  ap- 
plication for  the  wnt 

The  court  passed  upon  the  qaestion  of  order- 
ing the  papers  up  when  first  opposition  was  con- 
sidered, and  ordered  up  the  [tapera,  and  declin- 
ed to  reconsider. 

It  is  expected  that  all  objection  to  form  irill 
be  presented  in  first  opposition  to  the  grantinc 
(tf  the  role  nisi  Motitm  to  dismiv  is  orermled. 

On  the  Merits. 

4.  Where  the  set  is  nnrecortfed,  the  person 
who  buys  the  property  from  tbe  ostensible  own- 
er in  possession  under  title  will  acquire  a  TSlid 
title,  if  he  be  an  innocent  third  person. 

6.  Proceedings  in  suit  in  which  the  title  to 
property  ia  involved  will  not  bind  a  person  not 
a  paily,  who  knew  nothing  of  these  proceeding!. 

(Syllabus      the  Court.) 

Certiorari  to  Court  of  Appeals,  Parish  of 
Orleans. 

Action  by  Mary  Harrison  and  others 
against  John  Ottman.  Judgment  for  plain- 
tiffs was  reversed  by  tbe  Court  of  Appeal, 
and  plaintiffs  apply  for  certiorari  or  writ  of 
review.  Judgment  of  the  Court  of  Appeal 
reversed,  and  that  of  the  district  court  rein- 
stated. 

Benjamin  Ory,  for  applicants.  Adams  0t 
Middleton  and  Mnak  McGIoln,  for  respond- 
ent 

BRKAU^  J.  Defendant  Jhhn  Ottroan, 
filed  objections  to  tbe  granting  of  a  certiora- 
ri or  review  in  this  cause  because  plaintiff, 
as  he  avers,  had  not  truly  exhausted  every 
remedy  open  to  him  below,  and  had  not 
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ioade  every  effort  to  Kcure  relief  at  the 
hsnda  of  tbe  honorable  Court  of  Appral  be- 
fore applying  here  for  a  writ  of  review;  that 
he  felled  to  comply  with  the  requlremeDt  of 
the  amendment  to  rule  12  of  the  Supreme 
Court  (26  South,  vil);  that,  although  he  pre- 
sented a  petition  for  a  rehearing  to  the 
Gonrt  of  Appeal,  he  submitted  no  brief  or 
argument  In  support  thereof,  as  exacted  by 
rule  10  of  that  court  (21  South,  x),  and  so  for- 
feited his  right  to  bar*  Us  application  con- 
■Idered  or  granted. 

Defendant  also  urges  preliminarily  that  the 
cause  presents  no  unusual  feature  which 
renders  It  proper  to  issue  a  writ  of  review. 

We  took  up  the  objectloas  in  the  inverse 
order,  and  arrived  at  the  conclusion  that  the 
cause  presented  Issues  which  rendered  it 
IVoper  to  issue  a  writ  of  certiorari. 

We  have  not  found  It  possible  to  agree 
with  learned  counsel  for  defendant;  who  In- 
Bist  that  applicant's  petition  be  dismissed  on 
that  ground. 

We  come  to  the  objection  that  applicant 
bad  not  truly  exhausted  every  remedy  open  to 
him  before  the  Ckiurt  ot  Appeal  when  he  filed 
bis  petition  for  a  writ  of  certiorari  or  review. 

With  reference  to  the  facts  which  have 
given  rise  to  defendant's  objection,  It  appears 
that  the  applicant  filed  a  petition  before  the 
Court  of  Appeal  for  a  rehearing,  and  In  the 
prayer  he  asked  for  a  delay  of  five  days, 
wherein  to  file  a  brief  In  snpport  at  his  impli- 
cation for  a  rehearing. 

Applicant  failed  to  file  a  brief  within  the 
live  days,  and  the  application  for  a  rehearing 
was  denied. 

Although  counsel  failed  to  file  brief  In  the 
Court  of  Appeal,  we  do  not  consider  it 
ground  to  dismiss  applicant's  petition  ad- 
dressed to  this  court  Counsel  conformed 
with  rule  12  of  the  rules  of  this  court  by 
filing  the  appUcatlott  for  the  writ  of  certio- 
rari and  review. 

The  Court  of  Appeal  did  not  dismiss  the 
application  for  a  rehearing  on  the  gronnd 
that  no  brief  had  been  filed  In  accordance 
wftb  Its  own  rule. 

We  must  assume  that  the  questions  in- 
Tolred  were  reconsidered  by  the  Court  of  Ap- 
peal on  application  for  rehearing,  and  that 
after  reconsideration  the  application  for  a  re- 
hearing was  refused. 

At  any  rate,  we  must  bold  that  our  rule 
had  been  compiled  with,  as  application  for 
rehearing  wab  filed  In  due  form  and  over- 
ruled. Whether  applicant  failed  to  sus- 
tain It  with  proper  and  full  argument  does 
not  fluggeat  Itaelf  as  ground  suffideut,  under 
onr  mle,  -to  dismiss  applicant's  petition. 

The  objections  of  the  defendant  are  over 
ruled. 

On  Additional  or  Second  Motion  to  DIsmiM. 
aan.  18,  1904.) 

We  take  np  the  la«t  motion  filed  In  thla 
cause,  and  afterward  we  shall  go  back  from 
the  Isrues  It  presents  to  the  other  Issnes  of 
A  prior  datib 


.  This  last  motion  was  for  a  rehearing,  and 
was  filed  March  80^  1008.  It  sets  forth,  in 
eutwtance,  that  the  plaintiffs  In  the  cause 
"failed  to  comply  with  the  mandate  of  sec- 
tion 2  of  Act  191  of  1898,  p.  437.  by  filing 
with  their  petition  tor  the  writ  a  copy  of  the 
original  peUtton  and  answer,  or  other  plead- 
ing In  the  case;  said  provision  being  man- 
datoiy  and  legislative;  and  not  within  the 
province  of  this  honorable  court  to  waive  or 
%nore."   Italics  ours. 

The  prayer  reads  "that  the  opinion  and  de> 
47ee  of  this  court  declining  to  recall  or  dis- 
miss the  writ  of  review  Issued  herein  be  set 
aside,  and  a  rehearing  be  granted  upon  pe- 
titioner's application  for  such  recall  or  dis- 
missal." 

The  court  said  that  there  had  been  prema- 
turity In  deciding  the  case,  and  tor  that  rea- 
son tiie  court  recalled  the  decision  which  had 
been  handed  down. 

The  application  for  the  writ  was  filed  and 
the  rule  nisi  was  granted  on  the  Ist  day  of 
February,  1908.  January  14th  of  that  year 
(before  the  writ  nisi  had  been  issued)  d^end- 
ant  filed  an  objection  to  a  writ  of  review 
for  the  reason  that  plaintiff  had  not  exhaust- 
ed every  remedy  open  to  him  below,  and  bad 
not  made  every  ^ort  to  secure  relief  at  the 
hands  of  the  Court  of  Appeal,  before  apply- 
ing to  the  Supreme  Court  for  a  writ  of  re- 
view; that  he,  relator  (opponent  charged), 
had  failed  to  comply  with  the  rcQulremento 
of  amendment  to  rule  12  of  the  Supreme 
Court  (26  South,  vll),  for  he  presented  a  pe- 
tition for  rehearing  to  the  Court  of  Appeal, 
but  did  not  follow  It  np  with  a  brief  or  ar- 
gument In  Its  support,  as  required  by  rule  10 
of  the  Court  of  Appeal,  and  thus  forfeited 
his  right  to  have  his  application  here  consid- 
ered and  granted. 

February  17,  190S,  defendant,  through 
counsel,  reiterated  the  grounds  before  stated, 
and  added  that  plaintiffs  failed  to  file  with 
their  application  for  writ  of  review  the  copies 
of  the  pleadings,  petition,  answer,  etc.,  In 
the  cause,  as  required  by  section  2  of  Act 
191  of  1898.  p.  437. 

We  return  to  the  motion  above  noted,  filed 
on  the  14th  day  of  Jannaty,  1903,  only  to  di- 
rect attention  to  the  fact  that  this  motion 
does  not  raise  the  objection  that  defendant 
hod  not  brought  up  a  copy  of  the  petition  and 
answer  in  the  case. 

The  opinion  of  the  Court  of  Appeal,  as  orig- 
inally rendered,  and  also  ft  copy  of  the  min- 
utes showing  that  court* a  acticms  on  rehear- 
ing, were  annexed  to  defendant's  petition, 
setthig  forth  the  facts  In  detail,  bnt  the  orig- 
inal petition  and  answer  were  not  annexed. 

TbiB  was  not  urged  In  the  motion  filed  on 
the  14tb  of  January,  1903. 

The  qnestion  as  to  the  point  urged  in  the 
motion  of  January  14,  1903,  came  squarely 
vpon  the  Issue  whethra  applicant  had  ex- 
hausted his  remedy  on  rehearing  by  not  fil- 
ing a  brief  In  support  of  his  application  fl>r  a 
rehearing  before  that  court,  as  required*  Q]^ 
ponent  says,  by  role  10  OU.  Sontta.  ti. 
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The  lune  wsi  duly  considered  vjfon  the 
Iwuee  presented,  and  Justice  Monroe,  u  the 
organ,  lasued  the  mle  nisi,  and  ordered  up  the 
papers,  upon  the  Issoes  as  presented  in  the 
motion  of  the  14th  January.  1806,  and,  In 
effect,  passed  upon  the  objection  urged  that 
applicant  had  not  filed  a  brief  on  rehearing. 

The  amended  rule  12  of  this  court,  to 
which  plaintiff  refers, 'declares:  "When  ap* 
plication  Is  made  to  this  court  bj  one  of  the 
parties  to  a  suit  in  one  of  the  Gourts  of 
Appeal  for  the  writ  of  certiorari  to  review 
Its  Judgment  In  such  suit,  if  this  court  deem* 
the  showing  sufficient,  the  certiorari  will  is- 
sue directing  the  Ck>urt  of  Appeal  to  certify 
the  questions  of  law  in  the  case  determined 
by  the  Judgment,  and  the  findings  of  fact 
on  which  the  legal  questions  arise,  and  on 
such  return  this  court  will  render  the  decree 
It  deems  necessary;  or,  if  deemed  requisite, 
this  court  wlU  direct  the  entire  record  to  be 
transmitted  and  render  such  decree  as  it 
may  deem  required;  whether  considered  on 
the  return  or  the  record,  the  decree  of  this 
court  will  be  binding  on  the  Court  of  Appeal 
and  the  mandate  of  this  court  will  Issue  ac- 
cordingljr;  before  any  appUcatloh  to  this 
court  )s  made  under  this  rule  the  applicant 
shall  file  in  the  office  of  the  clerli  of  the 
Court  of  Appeal  a  notification  addressed  to 
the  parties  to  the  suit  of  the  purpose  to  ap- 
ply to  this  court  for  the  certiorari  and  the 
affldarlt  of  sneb  filing  shall  accompany  the 
application." 

These  requirements  had  all  been  complied 
with.  The  amendments  to  rule  12  had  been 
Invoked.  The  court  issued  the  writ  nlst,  and 
ordered  the  record  to  be  sent  up  contradic- 
torily with  opponent 

Subsequently  to  this  action  by  tbe  court, 
the  point  was  raised  by  opponent  to  the  ap- 
plication for  the  suit  in  motion  of  February 
17,  1903,  referred  to  supra,  that  Act  191  of 
1S98  had  not  been  complied  with,  and  an  ad- 
ditional ground  was  presented  by  opponent 
to  applicant  for  the  suit,  relating  to  the 
want  of  copy  of  petition  and  answer,  and 
this  additional  ground  In  said  motion  after 
It  (the  mle  nisi)  had  already  been  granted. 

Questions  of  form,  when  an  aiq?llcatlon  in 
"In  re  Cases"  Is  presented,  receive  considera- 
tion In  all  cases.  Should  the  respondent  (or 
the  one  relator  asks  to  make  re^ondeot)  file 
written  pleas,  or  objection  to  matter  of  form, 
they  present  an  Issue  to  be  considered  In  de- 
termining whether  or  not  the  role  nisi  shall 
issue.  After  the  order  has  been  Issued  con- 
tradictorily, as  In  this  case,  the  court  will 
not  afterward  reconsider  them. 

We  do  not  think  that  tbe  failure  of  tbe 
applicant  to  file  a  brief  before  that  court  on 
rehearing  is  ground'  sufficient  to  here  dismiss 
the  application.   Rule  10  Is  not  before  us. 

Moreover,  the  Court  of  Appeal  urged  no 
objection  in  deciding  on  rehearing  that  Its 
rule  had  been  complied  with,  regarding  the 
necessity  of  filing  a  brief. 

Tbfi  want  of  such  a  brief  on  rehearing  In 


other  tribunals  la  not  laid  down  In  tbe  roles 
of  the  court  regarding  writs  of  cffilonul  and 
prohibition  as  gronnd  to  rtfnw  an  appUea- 
tlon  for  these  writs. 

We  have  gone  over  the  grounds  again, 
moved  thereto  by  the  brief  of  able  and  learn- 
ed counsel  for  defendant. 

Under  our  rules,  there  was  no  neceasity  to 
go  over  those  grounds  again,  for  the  follow- 
ing reason:  Originally  (that  la,  March  2, 
190S^  the  motion  to  dismiss  had  been  called 
and  submitted  by  counsel  on  both  sides  upon 
briefs  and  papers  ffied.  This  motion  vraa 
overruled  some  time  since,  and  the  court  at 
the  same  time  passed  upon  the  merits. 

This  decree  on  the  merits  the  court  recalled. 
There  had  been  no  prematurity  In  the  deci- 
sion. In  so  far  as  relates  to  the  courfs  refusal 
to  dismiss  the  application.  The  OTermllng 
the  motion  to  dismiss  r^alned.  but  granted 
that  It  did  not,  tbe  gronnd  to  dismiss  cannot 
be  maintained  as  an  wlglnal  proposition. 

Statement  of  Pacts  on  Appllcatiott  for 
Review. 

Applicant  brought  suit  against  defendant 
In  tbe  district  court  for  slander  of  title. 
Defendant  met  the  Issue,  claimed  tbe  prop- 
erty as  owner,  and  thraeby  twcame  plalntlfl 
as  in  a  petitory  action. 

FtalntifT  obtained  Judgment  against  de- 
fendant In  the  district  court  On  appeal 
this  Judgment  was  reversed,  and  fdaintUTa 
demand  was  rejected. 

The  qnesUons  involved  are  before  vm  in 
answer  to  a  rule  nisi  issued  by  this  court 

Both  parties  trace  their  title  to  tbe  prc^ 
erty  in  controversy  to  tbe  late  BUchel  Komer, 
who  executed  two  mortgages  thereon— the 
first  In  date  and  rank  in  favor  of  his  aon^n- 
law  as  mortgagee,  and  the  other,  second  In 
rank,  to  tbe  defendant;  John  Ottman. 

The  taxes  due  from  1876  and  for  prior 
years  had  not  been  paid,  and  In  consequence 
the  property  was  offered  for  sale  and  sold 
for  taxes  In  October,  1876.  At  this  sale  Jean 
Marie  Duran,  son-in-law  of  Romer,  and  own- 
er of  tbe  first  mortgage  in  rank,  before  men- 
tioned, bought  the  property. 

We  are  informed  that  this  title  received 
the  auditor's  sanction,  and  that  the  deed  tit 
confirmation  was  duly  Inscribed. 

After  the  death  of  Romer  and  bis  wlfe^ 
Mrs.  Duran.  their  daughter,  became  the  ad- 
ministratrix of  their  succ^slona.  After  the 
death  of  Jean  Marie  Duran,  in  1877,  all  the 
property  of  bis  succession,  including  the  prop- 
erty of  Romer  before  mentioned  as  having 
been  bought  by  him  at  the  tax  sale,  iwssed 
out  of  the  succession,  and  became  the  prop- 
erty of  Mrs.  Duran,  who  administered  tbe 
succession  of  her  late  husband  as  natural 
tutrix  of  her  minor  daughter. 

She  filed  an  account  as  legal  representa- 
tive of  the  succession  of  her  husband,  wfaleh 
met  with  some  opposition.  In  passing  upon 
the  questions  Involved,  the  late^  Judge  Tlssot 
of  tbe  Second  District  Court  of  tbe  parish 
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of  Odeun,  wld,  aa  we  gather  from  the  rec- 
ord, tbat  "Doran  txni^t  the  property  In 
quaitltm  at  a  gtate  tax  eoUaetor*a  aale  on  the 
8a  of  October,  1878,  Dad  to  enforce  tbe  pay- 
ment  of  delinquent  taxes.  Six  monttu  after- 
-vaida  the  auditor  gave  the  deed  of  the  12th 
of  Jnly,  1877  <Sxhlblt  1%  vhlch  perfected 
tin  original  adjudication  laeton  mentioned. 

"I  cannot  nnderatand  tbat  any  prorlatou  in 
the  Act  No.  96  [page  18Q],  a^rored  April  SO, 
X877,  totdc  away  tram  the  auditor  the  power 
and  aatiiorl^  veated  In  Urn  hy  Act  Na  47 
ElMLge  fiQ  of  1878  to  gnmt  a  conflrmatory 
tltte  of  a  aale  made  undor  tbe  proTlalona  (d 
ttie  lattor  atatnte.  I  can  aee  no  force  in  the 
objection  that  the  tax  ooUector'a  deed  upon 
which  tbe  audltor'a  tttla  la  Connded  waa  not 
offered  In  orldenea  The  audltor'a  conflrma- 
tory deed,  which  la  In  evidence  and  nnaaaalt 
ed,  ahowB  that  all  the  formalttlea  of  the  law 
xren  oonurUed  with.  The  ooUector'a  title 
may  be  ladrna  fade  evldene^  but  tbe  andltr 
ofa  aeema  to  be  abatdnte  deed  to  the  pnv 
erty,  and  ahowa  tbat  all  tbe  requlrementa  of 
tbe  law  have  been  combed  with." 

Tbe  foregcdng  la  only  pwanaaiTe^  and  not 
abaolately  condnalva  It  la  Quoted  aa  aetting 
fratb  part  of  the  fiicti.  Thereafter,  vla^ 
October,  18S0,  defmdant,  Ottman,  owner  of 
the  second  mortgage  In  rank,  Inatltnted  fore* 
cloenre  proceedlnga  against  the  helia  of  bis 
late  debtor,  MlcM  Stomtt.  Bla  writ  of  aei- 
vnre  In  theae  j^oeedinga  waa  recorded  In 
October,  188a  Mra.  Dnran  enjoined  tble  ule, 
pleading  her  right  tothe  property  draived 
ber  from  her  huaband'a  BDcoeealra.  Ottman, 
In  Ida  anawer,  denied  Qiat  abe  bad  any  ilgbt, 
and  aTerred  that  Ibe  tax  titles  in  question 
were  null  and  void  on  a  nomber  of  grounds 
•Uc^ed. 

Ttxe  Injunctltm  was  dissolved,  and  the  prop- 
erty was  aold.  Ottman  became  the  pur- 
^laaer.  He,  It  seems,  paid  costs,  and  retained 
the  ronalnder  of  tbe  price. 

After  this  sale^  Ottman  became  plalntlfl  In 
ivje  against  lira.  Louise  Duran,  and  sought 
to  haTB  the  mortgage  first  In  rank,  fo  which 
we  have  before  referred,  and  which  she  owi^ 
ed,  canceled.  The  court  refused  to  sustain 
the  aalOk  and  rejected  Ottman'a  demand  to 
cancel  tlda  mortgage.  . 

Ottman  neTee  obtained  a  procda  Terbal  of 
■ale  of  tbe  pn^erty,  and  did  not  aeA  to  go 
into  poases^n,  and  did  nothing  toward  ex- 
ecciring  tbe  rlghls  of  owner  of  the  property 
which  was  adjudicated  to  blm  in  1888.  He 
remained  silent,  without  a  deed,  for  aa  Ipug 
aa  17  years. 

,  After  this  suit  bad  been  brought  In  1801, 
be  olitalned  a  deed  from  the  sberiff.' 

The  Inscriptions  were  canceled;  liiclndlng 
<plaintUt  asserts)  the  Inscription  of  the  writ 
of  Bel  rare  and  sale  before  mentioned. '  We 
do  not  understand  that  defendant  denies  that 
Mrs.  Louise  Duran  bought  the  property  fnun 
tlie  anccesslcm  of  her  husband  in  Anguet 
1878,  and  bo*  possession  since.  His  conten- 
tion k  tiat  ifalB  waa  in  bad  talth  firom  tbe 


first,  and  that  abe  la  not  to  be  eonsldered  aa 
an  owner  In  good  fiUth,  and  he  specially  In- 
Tokea  tbe  plea  of  rea  Judicata  agalnat  any  of 
tbe  claims  abe  urges  to  the  property.  Mrs, 
Duran  sold  the  propert7  to  plalntlfC  in  April, 
1898,  at  tbe  time  she  obtained  a  clear  mort- 
gage certutcate.  It  doea  not  appear  tbat 
plaintiff  had  notice  of  any  cbilm  of  Ottman. 
There  waa  recnded  a  notice  pi  aelaure,  but 
ttiat  we  understand,  bad  he«  Canceled  In 
tKt,  and  by  the  effect  of  tbe  aale  to  tbe 
aecntory  proceedli^  Plaintiff  bad  counsel 
to  examine  title  before  abe  bought 

Plaintiff  pleada  preacrlptlmi  of  threes  Ato, 
andtenyeaza. 

Opinion. 

In  ovr  Tlew,  the  Important  laana  la  whettier 
^altttlff  ta  bound  by  tbe  deed  <ff  tbe  ahariff 
to  Xktman,  although  it  waa  not  recorded  aa 
required  by  article  697  of  the  Oode  of  Prac- 
tica.  Tbia  article  recelred  toteqnetatlon  by 
this  court  years  ago.  In  paaalng  upw  a  point 
very  almUar  to  the  one  before  na  for  decision, 
both  as  relate  to  loscription  of  tbe  aberlfF'a 
dee^  and  to  tbe  notice,  which,  aa  In  tbIa 
case,  the  defendant  urged,  bad  been  received 
by  the  one  who  had  aogoired  an  adTerse 
rli^t  after  the  date  of  the  aale,  which  ttie 
sborlff  had  failed  to  have  recorded  until  after 
the  formw  owner  had  mortgaged  it  to  de- 
fondant 

But  It  waa  aald  that  the  mortgagee  knew 
of  plaintiff's  title  and  possession.  This  mort- 
gagee bad  called  at  the  sheriff's  office  and 
inquired  If  It  were  true  tbat  tiie  propwty 
had  been  aold  at  pabllc  aherlfl'B  sale.  He 
aald  that  he  bad  lent  money  on  the  lot  under 
adTlce  of  connseL  He  knew  about  tbe  poe- 
aesslon.  The  court  none  the  leas,  de<(Med 
tbat  "tbla  evidence  did  not  an»ear  sufflcfent 
to  bring  home  to  jtlalntlfl  a  knowledge  of  the 
sale,  and  we  think  he  did  not  err." 

The  court^a  Insistence  was  that  tbe  aberifTa 
deed  ahonld  bare  been  recorded.  Murphy  r. 
Jandot  2  BOb.  879;  Lee  ▼.  Darramon  an|d 
another,  8  Rob.  161. 

Defendant  here  aubstantlaUy  that  tbe 
registry  and  Inacrlptibn  of  the  notica  of  sela- 
ure  In  the  mortgage  office,  to  effect  the  oon- 
structiVe'  seizure,  was  notice  aoffldent  to 
plalntUt 

The  foregoing  decisions  go  far  toward  sus- 
taining the  view  tbat  the  notice  must  b,e 
very  direct  to  be  taken  as  an  equivalent  to 
registry.  The  average  notice,  we  Imagine, 
will  no%  B office.  It  must  be  a  knowledge  on 
the  part  of  the  one  Invoking  want  of  regio- 
try  ttiat  amounts  to  bad  falfh. 

We  will  later  on  in  our  dedslon  again  refer 
to  this  notice  of  seizure. 

The  plea  of  res  Judicata  biv(&ed  by  defend- 
ant seems  to  be  sustained  by,  tbe  facts. 
Plaintiff's  vendor  years  ago  failed  to  auafain 
her  injunction,  and  tbe  rights  she  iiivoked 
'were.  It  was  said,  null.  As. between  ber  and 
defendant  Ottman,  the  position  of  tbe  kttor 
a^ema  nnanawerableh 
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Mn.  Dnran  mnalned  in  possession  nn- 
dlstarbed.  There  is  nothing  before  us  to 
•bow  tbat  plaintiff  Mrs.  Harrison  was  aware 
of  the  litigation  which  terminated  la  a  judg- 
ment which  Ifl  now  [deaded  as  res  Judicata. 
No  adverse  title  had  been  recorded  up  to 
tlie  date  of  plalntUTe  purchase  from  Mrs. 
Doran,  and  consequently  no  right  acquired 
which,  could  be  of  any  avail  against  third 
persona. 

Under  the  circumstances,  13ie  orlj^nal  pro- 
prietor, who  had  continued  In  possesalw  for 
many  years,  could  transfer  a  title  to  a  third 
person,  whlcii,  aa  to  said  third  person,  was 
binding  against  one  with  no  reonded  title. 

An  adjudication  not  reduced  to  writing 
and  recoL-ded  does  not  affect  third  persons 
who  knew  nothing  of  the  adjudication  at 
the  ^te  of  purchase^  and  nothing  of  litiga- 
tion such  as  before  mentioned.  Moore  v. 
Jourdan,  14  La.  Ann.  414. 

"An  unrecorded  sheriff's  deed  is  of  no 
avail  against  a  sobsequent  purchaser  in  good 
faith."  Perron  r.  Maillan.  U  La.  48D. 

This  bas  direct  application  to  defraidanf  a 
nnrecorded  deed.  It  does  not  occur  to  ua, 
as  relatea  to  the  Jndgmwt  obtained  by  de- 
fendant against  Mis.  Duran,  that  the  prin- 
ciple Is  different  It  also  must  be  recorded, 
or  there  must  be  such  evidence  adduced  as 
to  fix  notice  on  any  one  asserting  an  ad- 
veorse  right  under  the  guise  of  being  a  third 
person  without  notice. 

"A  person  Is  not  bound  by  prejudicial  pro- 
ceeding In  which  the  title  of  the  property 
is  Involved,  but  to  which  he  was  not  a 
par^.**  Beyer  v.  Sheriff  et  aU,  40  La.  Ann. 
657.  4  South.  872. 

With  reference  to  deeds  and  their  regls< 
try,  article  220S,  Civ.  Code,  and  others  in 
pari  materlse,  were  carefully  considered  by 
this  court.  While  the  court  was  not  unanl- 
mons,  the  majority  laid  down  the  rule  that 
unrecorded  deeds  are  absolutely  without  ef- 
fect, aave  Inter  partes.  It  Is  a  rule  of  prop- 
erty to  which  we  must  adhere^  Without 
a  recorded  deed,  the  defendant,  under  the 
decision  dted  Infra,  was  without  title,  and 
has  no  good  ground  to  complain  against  those 
who  bought  from  one  In  possession  under 
title  not  null,  or  rendered  of  no  effect  by 
adverse  title  or  rl^t  Baker  v.  Atkins  & 
Wldeman  et  al.,  etc.,  107  La.  402,  82  South. 
68. 

The  object  oC  registry  laws  Is  to  make  ap- 
parent the  ownership  to  pn^erty.  An  owner 
who  neglects  to  have  his  property  title  record- 
ed Is  exposed  to  loss  when  opposed  by  a  title 
not  tainted  with  fraud,  conceived  In  good 
fiUtb  oa  the  part  of  the  owner  of  the  latter  ti- 
tle. The  defendant,  under  the  law  relative 
to  registry,  as  against  plaintiff,  had  no  title. 
Wo  could  not  be  Justified  in  holding  that  he 
has  a  title,  when  the  law  opressly  de- 
clares that  he  has  no  title  against  a  person 
In  good  faith.  We  must  decline  to  give  va- 
Udlty  to  aa  unrecorded  act  aa  against  op- 


posing Interests  witiioat  notice  when  the 
purchase  was  made. 

Returning  for  a  moment  to  the  construc- 
tive seizure  and  notice  thereunder  by  In- 
scription In  the  mortgage  office,  whldi  de- 
fendant urges  was  sufficient  to  iriace  plain- 
tiffs on  their  guard,  and  warn  them  not  to 
buy. 

It  ia  true  that  property  irader  selsnre  can- 
not be  lawfully  sold. 

The  property  was  not  under  seizure  when 
tt  was  bought  In  1898  by  defradant  It  bad 
passed  by  the  sale  from  the  sheriff  to  the 
defendant.  Tlie  sale  of  the  proper^  bad 
the  effect  of  releasing  it  frmn  selsure.  ^e 
notice  bad  served  its  purpose.  Besides, 
there  is  evldmce  showing  that  ttie  insert 
tlon  of  this  notice  of  seizure  had  been  can- 
celed before  it  ma  sold  to  plalntUEa.  De- 
fendant In  the  district  court  pleaded  in  tb» 
alternative  to  be  reinstated  in  his  mortgage 
rights,  and  under  bis  writ  ot  seizure  and 
sal&  He  dtes  a  Une  of  decisions  to  which 
we  adhere:  New  Orleans  Ins.  Ass*n  t.  Le- 
branche  et  al.,  SI  La.  Ann.  8S9;  Dawson  et 
al.  V.  Thorpe^  89  Ia.  Ann.  866,  1  South.  688; 
Spencer  v.  Goodman  ft  Bradfleld  et  aL,  S3  La. 
Ann.  808;  Cbaffe  ft  Bro.  v.  Morgan.  80  la. 
Ann.lS07. 

Whatever  rights  defendant  may  have  are 
reserved  to  him,  as  against  parties  otiwr 
than  plalntUEi. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  at  Ap- 
'peal  Is  avt^ded.  annulled,  and  revused.  It 
Is  further  ordered,  adjudged,  and  decreed 
that  the  Judgment  of  the  district  court  be 
r^nsteted  and  made  the  Judgment  ot  the 
court,  rejecting  def«idant  Ottnun's  d^ 
man^  and  recognizing  plaintiffs*  ovnmAilp 
of  the  property  In  questlott,  and  quieting 
them  in  thebr  title  as  ownws  In  possesion. 

It  Is  further  ordered  and  decreed  flint  de- 
fendant's rights  are  reserved  to  him  as  sta^ 
ed  In  the  body  of  the  o^nlon.  Costs  of  the 
Suprrane  Court  and  tb»  Court  <HC  Appeal  to 
be  paid  by  defendant 


oa  Ala.  tu) 

KIRKBRIDB  t.  HARVET. 
(Poprone  Ooort  of  Alabama.   Jan.  12;  1901) 
HABsas  ooRFUS-cunooT  m  aniLD. 

1.  Though  a  father  Is  financially  able,  he 
should  not,  on  habeas  corpas.  be  granted  cus- 
tody of  his  daughter.  S%  years  old.  and  ot  deU- 
eate  constitotion;  It  being  at  least  doubtful 
whether  he  is  qualified  to  look  after  her  wd- 
farct  and  her  mother's  sister  and  brotber-ln- 
law,  with  whom  she  has  been  tor  ton  rears, 
since  her  mother's  death,  being  able  and  qoall- 
fled. 

Appeal  from  City  Court  of  Mobile;  O.  X 
Semmee,  Judge. 

Habeas  corpus  proceedings  by  El.  B.  Har> 
vey  against  B.  B.  Klrkbrlde  for  custody  ot 
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KIBKfiBIDE 


V.  HABVBY. 


petitloneir'B  child.  Fran  an  order  awarding 
Bucb  custody,  respondent  appeala  Rerarsed. 

h.  H.  &  E.  W.  Faith,  for  appellant  M.  T>. 
Wlckersham,  for  appellee. 

SHARPB,  J.  "Wben  an  infant  cbUd  or 
mlnw  la  ont  of  the  possession  and  custody  of 
the  fiitber,  and  habeas  coipna  la  resorted  to 
by  the  latter  to  obtain  sncb  custody,  it  does 
not  foUoiw,  as  a  matter  of  right,  that  the 
prayw  of  the  petition  will  be  granted.  Hie 
court  Is  clothed  wltli  a  sound  discretion  to 
grant  or  refuse  relief,  always  to  be  exercised 
for  the  ben^t  of  the  Infant  primarily,  but 
not  arbitrarily  la  disregard  ot  the  fathor's 
natural  right  to  be  preferred.  If  the  father 
be  reasonably  suitable  and  able  to  maintain 
and  rear  his  child,  his  prayer  should  ordinari- 
ly be  granted.  If,  on  the  other  hand,  be  be 
unsuitable  or  unable  properly  to  care  for  his 
offspring,  and  especially  If  that  offspring, 
having  sufficient  judgmrait,  prefer  not  to  re- 
turn to  him,  the  court  should  grant  no  relief 
in  the  premlsesi  but  lesTe  the  parties  In  statu 
qno."  Brlnsta  t.  Gompton,  68  Ala.  299;  Ex 
parte  Boas,  81  Ala.  425;  Ex  parte  Mnrpby, 
75  AUt'.  40D;  NerUle  t.  Reed.  134  Ala.  820^  82 
Sonth.  eSO^  92  Am.  St.  Rep.  35.  The  forego- 
ing quotation  from  Brinster  t.  Compton  states 
the  law  of  this  case.  The  trial  Judge  having 
awarded  the  custody  of  the  Inflant  In  accord- 
ance with  the  right  established  prima  fade 
by  the  fact  of  paternity,  the  question  for  re- 
view Is  whether,  out  of  rei^ird  for  the  infantfs 
welfare,  the  forcemeat  of  the  right  should 
have  been  doiIed. 

Harlna  B.  Harvey,  wbo  la  the  subject  of 
this  omtraversy,  vras  at  the  time  of  the  trial 
about  5^  years  old.  Her  parents  were  petl- 
tbmer  and  bis  fbrma  wife,  Mattle  6.  Har- 
vey, who  was  a  rister  <tf  Fannie  Klrkbride, 
tbe  respondent's  wife,  and  who,  when  she 
married  petitioner,  was  a  widow,  and  the 
mother  of  two  children  of  her  previous  mar^ 
rlagek  Marina  was  bom  in  September,  1897, 
at  Funta  Gorda,  Fla.,  where  her  parents  then 
resided,  and  where  petitioner  still  resides. 
In  November,  1898,  petitioner  and  Ida  family, 
on  returning  from  a  northern  Journey,  visited 
reqiondenf  s  home,  which  was  then,  and  atlll 
la,  in  Mobile,  Ala.  Aft»  staying  there  a  few 
days,  petitioner  proceeded  to  Funta  Oorda, 
leaving  his  wife  and  her  children  at  respond- 
ent's bouse  to  remain  on  a  visit  there  until 
after  the  succeeding  Oliristmas  ludidays. 
While  on  the  northern  trip  the  mother  had  a 
cough,  and  at  respondent's,  house  her  malady 
increased,  so  that  she  remained  there  until 
the  following  March,  when  she  died.  She 
left  a  last  will,  in  which  was  the  following 
clause:  "My  husband  has  done  much  to 
alienate  my  affections  from  him  by  his  treat- 
ment of  me,  and  I  do  not  desire  my  children 
to  be  In  his  custody  or  ctmtnri.  I  will  and 
desire  tbat  all  of  my  children  Including  Ma- 
rina, the  youngest;  shall  be  and  remain  under 
the  care,  cnstody  and  control  of  my  sister, 
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Fannie  O.  Klrkbride,  and  of  her  husband,  B. 
B.  Klrkbride,  and  I  expressly  desire  my  sis- 
ter Fannie  to  undertake  tbe  care  and  nurture 
Of  my  youngest  child  Marina."  Bver  since 
the  mother's  deaOi  the  child  lias  renalned 
with  respondent  and  his  wife,  and  has  re- 
c^ved  flrom  them  kind  and  earful  nurtnre, 
which  has  resulted  In  restoring  her  from  ex- 
ceedingly ftail  health  to  apparently  good 
health;  bnt,  acccgdlng  to  tbe  evldeiuce,  she 
Is  of  such  delicate  conatitntlon  tbat  nnusnal 
care  is  reqnldte  for  preservation  of  her 
health.  It  appears  from  the  reovd,  as  prov- 
ed 19^  undiQputed  evidence  that  respondent  is 
well  able  to  provide  for  the  child;  tbat  be  'Is 
a  man  honored  and  rejected  1^  bis  nd^- 
bon  and  acquaintances  as  a  man  of  high 
character,  amiable  dlaiKwitlon.  and  a  lover  of 
children";  that  Mrs.  Klrkbride  is  of  like  dis- 
position; and  that  the  child  Is  '•devoted"  to 
her.  The  conduct  oC  the  Klikbrides,  extend- 
ing over  four  years  of  tbe  more  hapless  peri- 
od oiE  the  child's  Infancy,  gives  evidence  that 
they  would  not  be  remiss  in  the  bestowal  of 
needed  care  in  the  future^  Seemingly,  from 
tbe  standpoint  of  the  child's  interest,  no  mis- 
take could  be  made  In  allowing  them  to  re- 
main her  custodians  until  she  becomes  more 
independent  of  assistance.  That  petitioner 
can  be  depended  upon  to  furxiisb  the  guidance 
and  attentkm  demanded  by  the  sex,  age,  and 
healUi  of  tbe  child,  admits  of  question.  It  is 
diown  that  be  is  engaged  in  a  respectable 
and  probably  lucrative  occupation,  and  has 
means,  the  character  and  value  of  which  are 
not  proved.  But  In  tbe  record  there  Is  evl- 
dotoe  tending  strongly  to  show  be  has  in  the 
past  beoi  neglectful  of  patnmal  duties,  and 
that  his  life  with  Marina's  mother  was  at- 
toided  vrilb  much  domestic  infelicity,  some 
details  of  which  an  rofnred  to  in  a  letter 
frun  him  to  Mrs.  Klrkbride^  whidi  Is  in  evl- 
Aeace.  After  leaving  the  mother  in  Novem- 
ber, 1898,  he  did  not  return  to  Mobile  until 
July,  1889,  though  in  tbe  meantime  be  vras 
several  times  Informed  of  tbe  mother's  sick- 
ness, by  letters  and  tel^rama,  and  vras  in- 
tormed  at  least  tmce  of  tbe  child's  slckncBs 
by  a  letter  from  his  stepdaughter,  in  which 
rtie  wrote:  "Mamma  has  been  dreadfully 
tick  for  about  three  weeks  In  bed,  and  besides 
tbe  first  time,  Iforina  has  been  si<ft  again 
with  blgh  fever  and  cold.  She  vm»  sick 
enough  to  have  a  doctw."  On  December  29, 

1898.  reqmndent  wrote  petitions-  of  the  moth- 
er's ill  health;  steting,  among  other  things: 
"Dr.  Ketchum  has  been  to  see  her  five  or  six 
timea  He  pronounces  her  a  wreck  physical- 
ly and  holds  out  but  faint  bopes  for  ber  re- 
covery. He  gave  pmmptory  orden  to  wean 
Marina,  and  as  a  sequel  she  snflfoed  a  few 
days  but  Is  now  all  right."  In  a  letter  from 
tbe  mother  to  petitioner,  dated  Jantiaiy  4, 

1899,  she  wrote:  "It  seems  very  hard  to 
make  yon  understand  how  dreadfully  sick  I 
have  been  uid  am."  In  a  letter  to  him  from 
Mrs.  Klrkbride,  dated  February  26, 1880,  was 
written:  "Judging  fkom  your  lettw  to  Minnie 
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[hlB  atepdaughter]  jovl  certainly  don't  onder- 
stand  that  her  mother  is  seriously  HI,  is  in  the 
last  stages  ot  consumption,  has  been  In  bed 
two  months,  and  will  noTer  be  up  again  un- 
til she  is  carried  out  to  her  last  resting 
place."  On  March  4th,  respondent  wired  pe- 
titioner that  Mrs.  HaiTey  died  on  the  morn- 
ing of  that  day.  The  record  recites  that  pe- 
titioner testified  '*that  he  and  his  deceased 
wife  had  gotten  along  nl(»ly,  and  had  had  no 
trouble  or  unpleasantness  in  their  married 
life.  He  also  testified  that  he  did  not  come 
to  Mobile  utter  the  death  of  his  said  wife, 
Mattle,  until  in  July.  1899.  He  did  not  hear 
of  bis  wife's  serious  illness  till  just  before 
her  death,  nor  did  be  hear  of  her  death  till  it 
was  too  late  to  attend  the  fnneraL"  If  peti- 
tioner failed  to  comprehend  the  Import  of 
the  commonlcatlons  above  mentioned,  be 
might  be  nnfortanately  obtuse  In  compre- 
hending «nei^:enc]es  that  may  InrolTe  the 
welfare  of  the  ctiUd  in  the  future.  There  l8 
evidence  indicating  that  be  Is  hlgh-tempra«d 
and  irritable,  and  such  cbaracterlsticB  may 
render  him  In  some  degree  inefficient  for  the 
training  of  a  female  Infant  Besides,  It  is 
common  knowledge  that  efficiency  In  such  re- 
gard la  a  rare  attainment  for  one  of  the  mas- 
culine sex.  Petitioner  remarried  In  1901,  but 
what  offices  his  present  wife  would  volunteer 
In  the  matter  of  nurture  and  training  are  nec- 
essarily left  to  conjecture.  Apparently,  the 
proposed  change  of  custody,  U  awarded,  will 
result  in  a  removal  of  the  child  to  Funta 
Gorda,  and  a  consequent  severance  of  associa- 
tions between  her  and  blood  relatives  which 
have  thus  far  served  her  beneficially.  That 
the  mother  was  without  legal  power  to  di- 
vest by  will  petitioner's  rlgbts  pertaining  to 
the  child's  custody  Is  conceded,  yet,  to  change, 
as  is  here  proposed,  the  condltiona  which 
have  arisen  In  pursuance  of  the  attempted 
testamentary  disposition,  would  lnv<^Te  an 
experiment  such  as  tiie  evidence  does  not 
warrant  the  court  in  pnnnotlng. 

The  Judgment  appealed  from  will  be  re- 
versed, and  jadgm«it  will  be  here  rendered 
dismissing  the  petition.  Reversed  and  ren- 
dered. 

039  Ala.  2TS} 

WlliliS  YALZ^  UIN.  &  MFO.  OO.  et  aL  v. 

GALMIWAT. 
(Supreme  Court  of  Alabama.   Jan.  12,  1904.) 

CORPORATION— RECEIVER— ACCOUNTB  —  REQ- 
ISTBR'S  REPORT— CONFIRMATION— UABILITT 

OP  COMPLAINANTS— COSTS. 

1.  Where  the  accounts  of  a  receiver  of  a  cor- 
poration were  reffrred  to  s  register,  who  ren- 
dered a  report  sbowinK  a  balance  doe  the  re- 
ceiver, bnt  with  no  finding  as  to  who  was 
liable  for  it,  the  chancellor,  on  motion  of  tho 
receiver  to  confirm  the  report,  and  on  excep- 
tions  thereto  by  another  party,  had  do  juris- 
dictiou  to  render  a  dea'ee  placing  tho  liability 
for  such  balance  on  the  complainants,  who  had 
asked  for  the  appointment  of  a  receiver,  with- 
out a  motion  therefor,  nor  opportunity  for  them 
to  be  heard. 

2.  Where  a  receiver  fa  Improperiy  appointed, 

f  I.  SM  RwfllTen,  VOL  4  Cent  Dtg.  I  400. 


sums  due  him  are  not  taxable  ais  ■  matin 

of  conrse  as  costs  against  the  comj^nanta  pro- 
curing the  apttointmenL 

Api)eal  from  Chancery  Cour^  Sitowali 
Ooun^;  Ricliard  B.  Kelly,  Chancellor. 

BlU  by  Uie  Wills  Yalley  Mining  &  Manu- 
facturing OMnpany  and  others  against  the 
Etowah  Mining  Company  and  others.  Frun 
a  decree  confirming  the  report  of  the  register 
on  the  receiver's  acoounta,  and  adjudging  the 
complainants  liable  for  the  sum  doe  the  re- 
ceiver Galloway,  complainants  appeal.  Af- 
firmed in  part  And  ravumd  In  part 

The  original  bill  tn  this  case  was  a  gen- 
eral creditors'  bill  filed  by  the  WUIs  Valley 
Mining  &  Manufacturing  Company  and  otber 
complainants,  against  the  Ettowah  Mining 
C<»npany,  W.  M.  Nixon,  trustee,  and  M.  h. 
Robinson;  and  prayed  that  a  receiver  be 
appotated  to  take  charge  of  the  property 
then  In  the  possession  of  said  W.  M.  Nixon, 
as  trustee  of  the  Etowah  Mining  Company, 
and  that  Nixon  be  removed  from  said  troa- 
teeshlp;  that  a  reference  be  had  to  wk«- 
tftln  the  sums  due  the  creditors  of  tlie  Vto- 
wah  Mining  Company;  and  for  other  relief. 
Upon  the  filing  of  this  bill  a  receiver  was 
appointed,  but  on  appeal  to  the  Snprane 
Court  It  was  held  that  the  t^ncery  court 
had  erred  In  appointing  a  riecelver,  and  the 
receiver  was  ordered  discharged,  and  It  was 
directed  that  be  restore  ttxe  property  of  the 
Rtowah  Mining  Company  to  W.  M.  XIxon»  Its 
trustee.  Thereafter  the  complainants  In  the 
original  bill  took  a  volnntaiy  order  of  dis- 
missal, and  the  court  In  tb»  order  ot  dla< 
missal  retained  the  Jurisdiction  of  said  canse 
for  the  purpose  of  settling  the  receiver's  ac- 
counts. In  compliance  with  the  order  of  the 
court,  the  register  proceeded  to  state  and  set- 
tle the  receiver's  acconnti^  and  filed  hla  re- 
port ascertaining  Qat  tbe  sum  of  |4,^5.^ 
was  doe  the  receiver  for  fees  and  disburse- 
ments. Thereupon  the  cause  was  submitted 
to  tlw  chancellor  upon  the  motion  of  the  re- 
ceiver to  confirm  the  rep<nt  ot  the  reglstw  as 
to  his  accounts,  and  upon  the  exceptions  of 
one  of  the  respondents  thereto.  The  chancrt- 
lor  rendered  a  decree  confirming  fbe  report 
of  the  register,  and  adjudged  that  the  com- 
plainants were  liable  for  the  sum  ascertained 
and  reported  In  said  r^wrt  to  be  due  the  re- 
ceiver. From  this  decree  the  complainants 
appeal.  . 

Amos  £1.  Goodhue,  for  appellants.  Bur- 
n^  ft  Oulli  and  W.  T.  Mnrphre^  for  ap- 
pellee. 

TTSON,  J.  This  appeal  is  ivosecnted  from 
a  decree  wherein  the  complainants  are  ad- 
judged Itoble  In  the  sum  ot  14,935.38,  bting 
the  amount  reported  by  the  register  to  be 
due  to  Galloway  as  receiver.  It  appears  that 
the  matter  of  the  receiver's  accoonta  bad 
previously  been  refenedf  to  thB  register  to 
state  and  make  report  npon  aasae;  Upon 
the  c(»Blng  In  of  the  teglstet'a  report  wbldi 
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Bhowcd  tills  balance  to  be  due  the  receiver, 
but  no  flndlDg  b7  him  as  to  who  Is  liable  for 
it,  tbe  cause  was  submitted  to  the  chancellor . 
upon  motion  of  the  receiver  to  conflrm  the 
report  of  the  register  as  to  his  accounts,  and 
on  the  exceptions  of  one  of  the  respondents 
thereto,  md  by  consent  was  held  for  decree 
In  vacation.  Tbe  chancellor  on  this  snbmls- 
BloD  In  vacation  rendered  tbe  decree  here 
complained  of.  Bj  this  decree  he  overruled 
the  exceptions  to  the  report  of  the  register 
and  conflrmed  It  But  he  did  not  stop  here. 
He  proceeded  further  to  render  a  final  de- 
cree against  the  complainants,  without  ever 
being  moved  to  do  so,  and  without  giving 
them  an  opportunity  to  be  heard.  No  such 
Issue  had  ever  been  presented  by  tbe  plead- 
ings In  the  cause,  and,  clearly,  the  motion  of 
the  receiver  to  conflrm  the  report  of  tbe  reg- 
ister did  not  present  eucb  an  Issue,  since  tbe 
liability  of  the  complainants  vel  non  for  the 
balance  doe  tbe  receiver  was  not  a  matter 
Involved  In  the  report  /The  right  to  be 
heard  Is  a  constltutioanl  one,  and  no  person 
can  be  adjudged  liable  for  .a  penalty  or  a 
debt  without  bis  day  in  cotirt  To  deprive 
tiie  complainants  of  this  right  would  be  to 
deny  tbem  due  process  of  law.  nielr  right 
to  know  what  issue  they  are  required  to  de- 
fend against  Is  of  the  very  essence  of  this 
constitutional  right  To-  bold  that  a  court 
may  render  a  decree  upon  a  cause  of  actl<m 
foreign  to  the  Issue  presented  by  the  plead- 
ings would  be  the  equivalent  of  denying  all 
right  "to  be  heard  by  testimony  or  otherwise, 
and  to  have  the  right  of  controverting  by 
proof  every  mat«1al  fact  which  bears  on  the 
question  of  right  In  tbe  matter  Involved." 
Wllbum  T.  McCalley,  63  Ala.  436.  Chief  Jus- 
tice Beasley,  of  the  Supreme  Court  of  New 
Jersey,  in  Mundsy  v.  Vail,  34  N.  J.  Law,  418, 
after  stating  that  there  are  three  essentials 
to  the  jurisdiction  of  a  court  to  adjudicate 
concerning  the  subject-matter  in  a  given 
case— First,  the  court  most  have  cognizance 
of  the  class  of  cases  to  which  tbe  one  to  be 
adjudged  b^ongs;  second,  the  proper  par- 
ties must  be  present;  and,  third,  tbe  point 
decided  most  be.  In  substance  and  effect, 
within  the  Issue-sald:  "A  defect  In  a  Judg- 
ment arising  from  tbe  fact  that  the  matter 
decided  was  not  embraced  within  the  Issue 
has  not  It  would  seem,  received  much  Judi- 
cial consideration.  And  yet  I  cannot  doubt 
that  upon  general  prtndples,  snch  a  defect 
must  avoid  a  judgment  It  Is  Impossible  to 
concede  that  because  A.  and  B.  are  parties 
to  a  suit  a  court  can  decide  any  matter  In 
which  they  are  interested,  whether  such  mat- 
ter be  involved  in  tbe  pending  litlgaticm  or 
not.  .Persons  by  becoming  suitors  do  not 
place  themselves  for  all  purposes  under  tbe 
control  of  tbe  court,  and  it  Is  only  over  those 
particular  Interests  which  tbey  choose  to 
draw  in  question  that  a  power  of  judicial 
decision  arises.  *  *  *  A  judgment  upon  a 
matter  outside  of  the  issue  must,  of  neces- 
aity,  be  altogether  arbitrary  and  unjust,  as  It 


concludes  a  point  upon  which  the  parties 
have  not  been  heard."  See,  also,  Beynolds  v. 
Stockton,  140  U.  S.  254,  11  Sup.  Ct  773,  85 
L.  Ed.  404,  and  cases  therein .  cited.  With- 
out an  Issue  being  made,  the  chancellor  was 
without  jurisdiction  to  determine  whether 
the  amount  found  to  be  due  the  receiver 
was  to  be  paid  by  complainants  or  out  of  the 
fund  In  his  bands.  Moreover,  it  is  clear,  we 
tiliink,  that  the  cause  was  not  intended  to  be 
submitted,  and  was  not  In  fact  submitted,  for 
a  final  decree,  but  only  fbr  an  Interlocutory 
one,  namely,  the  confirmation  of  tbe  regis- 
ter's report  Johnson  v.  Southern  B.  &  L. 
Ass'n,  182  Ala.  178.  81  South.  406. 

The  contention  of  counsel  for  appellee  to 
sustain  the  correctness  of  the  decree  seems 
to  proceed  upon  the  theory  that  the  amount 
found  to  be  due  the  receiver  was  properly 
adjudged  against  complainants  as  costs; 
that  as  a  matter  of  course,  they  were  charge- 
able with  the  whole  of  It  notwithstanding 
some  part  of  It  may  be  for  expenditures 
made  by  him,  which  should  equitably  be 
charged  against  tbe  fund,  and  this,  too,  with- 
out giving  the  complainants  an  opportunity 
to  be  beard  on  an  issue  presenting  the  ques- 
tion of  their  liability.  It  is  true  there  are 
expressions  to  be  found  In  some  of  the  au- 
thorities cited  by  them  that  tbe  compensa- 
tion (fees)  of  the  receiver,  where  bis  appoint- 
ment was  lniin*oper,  may  be  taxed  as  costs 
against  tbe  complainants.  But  the  cases  are 
by  no  means  unanimous  on  this  point  Some 
of  the  courts  hold  that  a  receiver  must  get 
bis  compensation.  If  at  all,  out  of  tbe  fund; 
others  that  the  complainants  are  liable  for 
it  It  Is  the  line  of  cases  holding  the  latter 
view  upon  which  the  appellee  relies  to  sus- 
tain the  action  of  the  chancellor  In  this  case. 
If  it  be  conceded  that  they  announce  the  cor- 
rect rule,  we  do  not  find  that  they  agree  In 
holding  that  his  fees  and  expenses  are  c<wts 
pn^r,  or  that  any  balance  that  may  be  as- 
certained to  be  due  him  should  be  taxed 
against  tbe  complainants  without  regard  to 
the  question  whether  tbey  are  equitably 
chargeable  wltta  It  The  first  of  tbe  above 
propositions  finds  support  In  the  case  of  tbe 
City  of  St  Louis  V.  St  Louts  Qas  Light  Co.. 
11  Mo,  App.  243,  246.  In  that  case  tbe  dls- 
tlnctlcm  Is  taken  between  costs  of  the  suit 
which  are  taxed  as  matter  of  course,  and 
the  costs  of  the  receiver's  administration. 
Indeed,  the  court  h^d  that  ffees  paid  by  a 
receiver  to  bis  attorney  for  professional  serv- 
ices and  advice  In  regard  to  the  management 
of  the  property  Impounded  were  part  of  the 
costs  of  administration,  and  not  taxable  as 
costs  In  the  litigation  against  tiie  losing  par- 
ty, although  the  statute  requires  the  court 
to  "allow  such  compensation  f^  his  services 
and  expenses  as  may  be  reasonable  and  just 
and  cause  the  same  to  be  taxed  as  costs,  and 
paid  as  other  costs  in  the  case."  Tbe  second 
Is  supported  by  French  v.  Qlfford,  SI  Iowa, 
428,  which  seems  to  be  a  leading  case  upon 
the  question  as  to  who  Is  chargeable  with 
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the  costs  and  expenses  of  the  recelversMp 
-vrhere  the  receiver  is  Improperly'  appointed. 
Id  that  case  the  court  reduced  the  amount 
of  the  compensation  of  the  receiver  for  his 
personal  services  as  fixed  by  the  referee  from 
$6,077^  to  $3,000,  and  ordered  that  the  fund 
be  charged  with  $1,000,  and  the  other  $2,000 
be  adjudged  against  the  plalntUT.  The  taxes, 
rents,  and  clerk  hire,  etc.,  actually  paid  or 
disbursed  by  the  receiver  were  allowed 
against  the  fund.  These  two  cases  will  suf- 
fice to  show  that  all  expenses  Incurred  by  the 
receiver  in  the  administration  of  the  aftalrs 
coLMuitted  to  him— and,  for  that  matter,  his 
compensation— are  not,  as  matter  of  course,' 
taxable  as  costs  against  the  complainants. 
Whether  the  complainants  should  be  held 
liable,  should  this  line  of  cases  be  adopted  In 
preference  to  those  that  hold  that  the  fund 
Is  in  all  cases  chargeable  with  bis  compen- 
sation and  expenses,  depends  not  alone  upon 
the  mere  circumstance  that  the  receiver  was 
Improperly  appointed,  but  upon  whether, 
having  regard  to  the  character  of  the  de- 
mands entering  Into  the  balance  to  be  due 
him,  it  would  be  Inequitable  or  unjust  to 
allow  blm  to  be  paid  out  of  the  fund. 

We  wish  to  be  understood  as  not  intimat- 
ing which  of  the  two  lines  of  cases  should  be 
followed,  nor  as  Intimating  an  opinion  upon 
fb»  merits  of  the  question  as  to  bow  <»*  by 
whom  the  balance  ascertained  to  be  due  the 
receiver  should  be  adjudged  and  paid.  Nei- 
ther of  these  questions  Is  before  us. 

The  decree  appealed  from  will  be  affirmed 
as  to  all  matters  except  in  so  far  as  it  ad- 
Judged  the  complainants  liable  for  the  bal- 
ance due  the  receiver.  As  to  that  matter  it 
must  be  reversed.  The  costs  of  the  aiq;>eal 
In  this  court  and  In  the  court  below  wilt  be 
paid  by  the  appellee. 

Affirmed  in  part,  and  reversed  in  part. 


(13S  Ala.  342) 

FULLINGTON  et  al.       KYLE  LUBIBEB 
00. 

(Sopreme  Conrt  of  Alabama.   Jan.  IS,  1904.) 

EQUITY  —  BILL  —  MOTION  TO  DISMISS  —  SUFFI- 
CIENCY OF  ALLEGATIONS— INJUNCTION  RK- 
STRAININO  BREACH  OP  CONTRACT— PUBLIC 
POLICY. 

1.  Where  a  bill  to  restrain  defendaat  from 
breaking  a  contract  between  him  and  com- 
plainant alleged  that  the  threatened  breach 
wonld  result  in  injurr  to  coniplalDaut  which 
MHild  not  be  compensated  in  damages,  thouvh 
the  bill  might  be  demurrable  for  the  insnfii- 
cienc;  of  the  averment,  it  would  be  considered, 
on  a  motion  to  dismiss  the  bill,  as  having  been 
amended. 

2.  Wliere  a  bill  to  restrain  defendant  from 
breaking  a  contract  between  him  and  complain- 
ant alleges  that  a  breach  will  result  in  injury 
which  cannot  be  compensated  in  damages,  an 
allegation  that  defendant  is  insolvent  is  not 
requisite. 

3.  A  bill  alleged  that  defendant,  who  was 
the  leasee  of  certain  lands,  agreed  with  com- 
plainant that  defendant  would  not  operate  a 
sawmill  on  the  premises,  in  confoderation  of 
complainant's  paying  half  the  rent,  but  that  de- 
fendant threatened  to  erect  a  sawmill,  and  un 


injunction  was  prayed.  Retd  that,  assuming 
that  the  bill  Aowed  the  parties  to  have  become 
tenants  In  eommw,  it  would  not  deprive  It  of 

equity. 

4.  Gbmplainaut  was  not  entitled  to  an  injunc- 
tion, inasmuch  as  the  agreement  was  against 
public  policy,  as  an  agreement  by  defendant 
not  to  use  ma  own  property  for  a  legitimate 
purpose. 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Suit  by  the  Kyle  Lumber  Company  against 
W.  F.  FulUngtoa  and  another.  Froih  a  de- 
cree for  complainant,  defendants  appeal.  Be- 
versed. 

The  bin  In  this  case  was  filed  on  the  15th 
day  of  September,  1902,  by  the  appellee,  the 
Kyle  Lumber  Company,  a  corporation, 
against  the  appellants,  W.  F.  Fulllngton  and 
Peter  Wagnon.  The  following  facts  were 
averred  in  the  bill:  W.  F.  Fulilugton  was 
the  owner  of  a  leasebold  estate  in  a  certain 
sawmill  site  near  Qadsden,  upon  which  he 
owned  and  operated  a  sawmill  up  to  April, 
1902,  when  be  removed  said  sawmill,  and 
did  not  operate  a  mill  upon  said  site  up  to 
the  time  of  the  filing  of  the  bill.  On  or  about 
April  1,  1902,  Fulllngton  proposed  to  tlie 
complainant  company  to  take  a  one-halt  in- 
terest in  said  lease  for  a  period  of  10  years 
from  the  date  of  the  proposition,  and  said  to 
the  complainant  tba^  If  he  would  assume 
one-half  the  burden  of  the  lease,  be  (FuUlng- 
ton)  would  not  surrender  the  lease  to  one 
Myrick,  from  whom  he  had  leased  said  pton- 
laes,  but  that  Fulllngton  and  complainant 
could  hold  the  lease  together,  and  keep  any 
one  f  roQ\  putting  up  a  sawmill  on  said  pmp- 
erty,  or  otherwise  interfering;  with  said 
sawmill  site;  and  Fulilugton  further  agreed 
that  be  would  not  interfere  with,  said  irite 
nor  operate  a  sawmill  thereupon  for  a  period 
of  10  years  from  April  1,  1902.  This  propo- 
Bitlou  was  accepted  by  the  complainant  com- 
pany, and  it  and  Fulllngton  entered  into  an 
agreement  as  above  set  forth,  and  the  com- 
plainant had  paid  the  monthly  rental  for 
1902,  and  for  April,  June,  and  July.  Fulling 
ton  paid  the  rental  for  May,  and  agreed  to 
pay  it  for  August  and  September.  Com- 
plainant and  Fulllngton  were  in  Joint  possea- 
slon  of  the  sawmill  site  at  the  time  of  the 
filing  of  the  bill,  each  paying  one-baU  of  tho 
monthly  rental.  It  was  then  averred  in  the 
bill  that  the  defendants.  Fulilugton  and  Pe- 
ter Wagnon,  were  about  to  erect  a  sawmill 
upon  said  site,  and  operate  the  same  In  di- 
rect violation  of  the  agreement  which  Ful- 
llngton had  entered  into  with  the  complain- 
ant; that  the  only  consideration  moving  to 
complainant  to  assume  to  pay  one-balf  of 
the  rental  value  for  12  months  was  the  prom- 
ise and  agreement  made  by  said  Fulllngton 
that  be  would  not  keep  or  use  said  premises 
for  sawmill  purposes  for  a  period  of  12 
months,  nor  allow  any  one  else  to  do  so,  and 
that,  nnlesB  said  Fulllngton  la  required  to 
carry  out  and  perform  hlB  part  of  said  con- 
tract great  injury  and  annoyance  will  lesolt 
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to  complainant;  and  It  vUl  be  without  remedy 
to  prerent  vw^h  Injury,  uid  to  prevent  con- 
itantly  recurring  grlevanoea  resulting  from  a 
continuous  Titration  of  the  contract  which 
Injuries  cannot  be  adequately  compensated 
in  damages.  The  prayer  of  the  bill  was  that 
FalUngton  be  reqolred  to  carry  out  and  per- 
form In  all  respects  the  contract  which  he 
made  with  the  complainant,  and  that  pend- 
ing the  hearing  of  the  cause  an  Injunction  be 
Issued  restraining  said  FuUlngtm  and  Wag- 
n<m,  or  their  agents,  from  erecting  a  sawmill 
upon  said  site.  There  was  a  preliminary  In- 
junction Issued  upon  the  filing  of  the  bill. 
The  d^endants  each  filed  a  sworn  answer, 
denying  oeTeral  of  the  material  allegations 
of  the  bin,  and  also  demurred  to  the  bill, 
among  others,  tyton  the  ground  that  the  con- 
tract sought  to  be  enforced  was  against  pub- 
lic policy  and  In  restraint  of  trade.  Each  of 
the  defendants  also  moved  to  dismiss  the  bill 
for  the  want  of  equity.  On  the  submission 
of  the  cause,  the  chancellor  dissolved  the  in- 
junction upon  the  sworn  answers  of  the  de- 
fendants, but  overruled  the  ground  of  de- 
murrer as  above  set  out,  and  also  the  motion 
of  the  defendants  to  dismiss  the  bill  for  the 
want  of  equity.  From  this  decree  the  de- 
fendants appeal,  and  assign  the  rendition 
thereof  as  error. 

Onlll  A  Martin,  for  appellants.  Bo^ln  ft 

Xiee,  for  appellee. 

McOLELLAN.  C.  J.  It  is  averred  in  the 
tdll  as  a  fact  that  the  threatened  breach  of 
contract  by  PulUngton  will  result  In  Injury 
to  the  complainant  which  cannot  be  ade- 
quately compensated  In  damages.'  The  bill 
may  be  demurrable  for  the  insnffideut^  of 
this  averment,  but  if  the  fact  be  as  averred 
the  defect  In  the  manner  of  the  averment 
may  of  course  be  remedied  by  amendment, 
and  it  Is  Just  this  sort  of  amendment  which 
will  be  considered  as  having  been  made  on 
motion  to  dismiss  the  bill  for  want  of  eq- 
uity. This  fact  being  there  averred,  It  was 
not  necessary  to  the  equity  of  the  bill  in 
this  connection  to  allege  also  Fullington's  In- 
solvency, since,  though  he  be  solvent,  com- 
pensatory damages  could  not  be  recovered 
of  him.  There  is  nothing  in  the  relation  of 
tenants  In  common  to  prevent  one  of  them 
binding  himself  to  employ  his  interest  in  the 
common  property  only  In  a  certain  way  or  to 
certain  ends,  or  covenanting  with  the  other 
that  he  will  not  do  certain  things  with  or  in 
respect  of  the  estate.  The  assumption  that 
the  bill  showed  that  complainant  and  Ful- 
llngton  became  tenants  in  common  of  the  mill 
site  for  the  term  of  the  current  lease  to  the 
latter,  by  virtue  of  the  contract  set  up  In 
the  bill,  would  not  emasculate  the  bill  of  eq- 
uity. But  the  bill,  In  our  opinion,  is  without 
equity,  for  that  the  contract,  which  It  sets 
up  and  seeks  to  have  specifically  performed 
through  the  instrumentality  of  an  lojunctlon 
against  the  breach,  Is,  In  Its  final  analysis,  a 


mere  undertaking  on  the  part  of  FulUngton 
to  abstain  from  a  certain  legitimate  use  of 
his  own  property.  The  Kyle  Company  did 
not  purchase  Folllngton's  leasehold  of  the 
mill  site  or  any  inters  In  the  leasehold. 
They,  in  substance  and  effect,  agreed  to  pay 
FuIIlngton  a  certain  sum  of  money,  amount- 
ing to  half  the  rental  FulUngton  had  agreed 
to  pay  his  landlord,  for  a  covenant  on  Ful- 
lington's part  not  to  ^ect  and  operate  a  mill 
on  the  site,  nor  allow  one  to  he  erected  and 
op»vited  during  the  term  of  his  lease  of  the 
site.  This  covenant  Is  not  distinguishable  in 
principle  from  that  considered  In  Tuscaloosa 
Ice  Manufacturing  Company  v.  Williams,  127 
Ala.  110.  28  South.  668,  50  L.  R.  A.  ITS,  85 
Am.  St  R^.  1^,  and,  upon  the  considera- 
tion adverted  to  in  the  fore  part  of  the  opin- 
ion In  that  case,  this  undertaking  is  to  he 
condemned  as  being  Inimical  to  public  policy. 
This  case  Is  now  a  moot  one,  since  the  un- 
dertaking sought  to  be  enforced  has  expired 
by  lapse  of  time— the  lease  of  the  site,  and 
the  alleged  agreement  as  to  the  nonuser  of 
it;  ended  In  April  last,  and  we  deem  It  un- 
necessary to  enter  upon  an  extended  discus- 
sion of  the  questions  Involved.  The  decree 
of  the  dty  court  overruling  the  motion  to 
dismiss  the  bill  for  want  of  equity  must  be 
reversed,  and  a  decree  will  be  here  entered 
granting  that  motion  and  dlsmlralng  the  bill. 
Reversed  and  rendered. 


on  Ala.  »9) 
WINSTON  V.  MILLER  et  aL 

(Supreme  Court  of  Alabama.    Jan.  13,  1904.) 

A£SIONHENT  FOR  BENEFIT  OF  CREDITORB— 
CHANCERY  JURISDICTION  —  PRBPERKNCES  — 
OBJECTION  TO  CLAIM-JURIBOICTION— TOIf 
LOWING  TRUST  FUNDS. 

1.  Inasmuch  as  Code  1896,  »  4152-1173,  rel- 
ative to  trusts  tor  the  payment  or  security 
of  debts,  commits  to  tbe  register  in  chancery 
the  Antj  of  bearing  evidence,  and  allowing  or 
disallowing  contested  claims^  so  that  distribu- 
tion can  be  made  according  to  an  ascertainment 
of  each  creditor's  share,  it  must  be  construed 
as  authorizing  the  making  of,  and  hearing  be- 
fore the  register  of,  objections  to  the  claim  of 
any  creditor  to  a  preferential  allowance,  as 
well  as  objections  to  the  claim  as  a  whole. 

2.  Code,  8  4164|  provides  that  the  trustee  in 
a  trast  for  tbe  payment  of  debts  may  object  to 
the  allowance  of  any  claim  filed  against  the 
trust  estate.  Held,  that  though  the  trustee's 
objection  to  a  claim  was  inaccurate,  in  that  It 
described  the  claim  objected  to  aa  filed  by  a 
certain  person,  without  mentioning  her  execu- 
torial cflpad^,  though  it  bad  been  filed  in  such 
capacity,  and  In  that  It  misstated  the  extent 
of  the  preference  asked  for  by  the  claimant, 
the  objection  was  not  insufflcient;  the  reference 
to  the  claim  being  adequate  to  Identi^-  the 
same. 

3.  Where  an  executrix  consigned  cotton  be- 
longing to  the  estate  to  commission  merchants, 
who  sold  it  and  received  tbe  proceeds,  and  then 
transferred  their  property  In  trust  for  creditors, 
the  executrix  might  follow  the  proceeds  into 
the  hands  of  the  trnstee.  and  secure  a  prefer- 
ence, if.  she  could  show  that  the  assigned  prop- 
erty included  the  proceeds. 

Appeal  frcmi  Chancery  Court,  Mobile  Coun- 
ty; ThoB.  H.  Smith,  Chancellor. 
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FroceedlDgB  on  tbe  assignment  of  Boblns, 
Fry  &  Go.  to  J.  N.  Miller  and  another  In 
tniBt  for  creditors.  From  a  decree  confirm- 
ing a  register's  report  In  cbanceir^  Sally  3. 
Winston,  as  executrix  of  the  estate  of  Au- 
goatua  A.  Winston,  deceased,  appeals.  Af- 
firmed. 

Thomas  S.  Fry  was  one  of  the  executors 
of  Augustus  A  Winston,  deceased.  The  ap- 
pellant was  the  oth^.  Mr.  Fry  was  also  a 
partner  In  the  firm  of  Robins,  Fry  &.  Co., 
commission  merchants  In  the  city  of  Mobile. 
Mr.  Fry,  as  executor  aforesaid,  shipped  40 
bales  of  cotton  to  Robins,  Fry  &  Co.,  which 
were  sold  by  that  firm  tor  account  of  the 
executor,  and  the  proceeds  of  those  sales,  to 
the  amount  of  $1,331.02,  were  in  the  bands 
oC  that  firm  at  the  time  It  made  an  assign- 
ment for  the  benefit  of  ita  creditors  to  the 
appellees,  which  assignment  was  executed 
to  the  appellees  February  18,  190L  The  ap- 
pellees invoked  the  Jurisdiction  of  the  chan- 
cery court  In  the  administration  of  their 
trust,  in  accordance  with  the  statutory  pro- 
vision contained  in  the  Code  of  Alabama  of 
1896  (sections  4162  to  4173.  inclusive).  In 
compliance  with  the  decretal  order,  the  ap- 
pellant filed  her  claim  against  the  trust  fund 
in  the  aiq;>ellee8'  bands,  both  as  executrix 
of  A.  A.  WinslOD,  deceased,  and  also  as  an 
Individual  creditor.  The  claim  of  appellant 
is  sufficiently  shown  In  the  opinion.  The  on- 
ly objection  made  to  and  filed  against  these 
claims  was  made  by  tbe  assignees,  and  is 
shown  in  the  opinion.  No  other  objection 
to  said  claim,  whatsoever,  was  filed  by  any 
creditor  or  other  party  in  interest,  as  pro- 
vided for  in  section  4164  of  the  Code  of 
1896.  The  register  disallowed  the  claim  of 
appellant  so  far  as  it  claimed  a  preference 
for  account  of  T.  S.  Fry,  executor.  Excep- 
tions were  taken  by  the  appellant  to  this 
ruling  of  the  register  under  the  provisions 
of  section  4170  of  the  Code  of  1896.  Upon 
the  hearing  of  the  exceptions,-  the  ctiancellor 
sustained  the  action  of  the  register.  This 
appeal  Is  token,  under  the  provisions  of  sec- 
tion 4170  of  the  Code  of  1896,  from  tbe  chan- 
cellor's decree  sustaining  t^ie  ruling  of  tbe 
register  that  this  claim  of  appellant  as  ex- 
ecutrix was  not  entitled  to  a  preference  of 
payment  out  of  tbe  assets. 

Fredk.  Q.  Bnunberg,  for  appellant  Mil- 
ler &  Miller  and  Vangban  &  Oalllord,  for 
appellees. 

SHARPS,  J,  Botdns,  Fry  A  Oo.,  a  mev' 
cantUe  partnership  firm,  assigned  property 
or  that  firm  to  Miller  and  Glllard  In  tmst 
for  'creditors;  and  the  administration  of  the 
trust  was^  on  pedHon  of  the  truatees,  filed 
under  the  provisions  of  chaptw  113  of  the 
Code  of  1896,  brought  Into  tbe  chancery 
court  Tbe  assigned  proper^  was  insuffi* 
dent  to  fully  pay  creditors.  Appellant,  us 
executrix  of  the  will  of  Augustus  A.  Win- 
ston, deceased,  filed  against  tbe  assigned 


estate  a  dalm  In  form  of  an  account  for 
proceeds  of  cotton-  amountli%  to  91,S3L02, 
to  which  was  ai^entted  an  affinnatlon  tibat 
tbe  money  claimed  for  was  ^tmat  money," 
and  a  prayer  that  she  mlgbt  *n>e  paid  tbe 
sum  In  pr^erenoe  to  all  other  claims  against 
the  assets  of  c<Hwrtnerahlp,  except  the  dalms 
ot  BDch  as  may  be  similarly  altnated  to  her* 
self."  Among  otlm  claims  filed  against  tiie 
assigned  estate  was  one  in  tKvot  ot  SaUle  J. 
Winston  for  9403.02,  as  to  which  no  right 
of  prefCTHice  was  asserted.  Within  tbe  tlmo 
allowed  by  llie  statute  for  objecting  to  claims 
the  tmstees  filed  an  objection,  stated  as  be- 
ing "to  tbe  claim  filed  by  Sallle  J.  Winston 
against  tbe  estate  of  aald  Robins,  Fry  &  Co. 
for  thirteen  hundred  and  thirty-one  and 
oi/ioo  dollars  ($1,831.02).  ao  far  as  any 
preference  to  all  other  claims  against  tbe 
assets  of  said  firm  ta  claimed  by  Bailie  J. 
Winston,  upon  tiie  gro'uDd  that  there  is  no 
right  of  preference  or  priority  In  fiiTor  of 
said  claim."  Upon  a  hearing  of  tbis  objec- 
tion, the  register,  proceeding  under  seetton 
4166  of  the  Code  of  1886,  aUowed  tbe  claim 
as  good  against  the  tmst  estate,  but  as  not 
meriting  priority  of  payment  This  appeal 
la  from  a  decree  confirmli^  the  register's  re- 
port of  tiiat  bearing  and  result  A^iellant 
questions  tbe  right  of  tbe  truMees  to  so  ob- 
ject to  tbe  claim  of  iweferenoe,  tbe  vaOr 
ciency  of  the  objection  In  respect  ot  deflnlte- 
ness  and  otherwise,  and  tiie  propriety  of  tbe 
decree  as  affected     the  merits  of  her  claim. 

Tbe  stetute  embodied  In  the  cbaptor  re- 
ferred to  was  intended  to  provide  a  ccmTcn- 
ient  and  speedy  mode  for  the  execntlon  of 
trusts  of. the  kind  bere  Involved,  and,  to 
that  end*  it  gives  to  ttie  register  in  cbanceiy 
powers  and  directions  such  as  in  ordinary 
practice  be  could  obtain  only  from  the  court. 
To  him  Is  committed  primarily  tbe  duty  of 
hearing  evidence  relating  to,  and  of  wijirftig 
orders,  subject  to  review  tbe  court  sl- 
lowlng  m  disallowing,  contested  claims,  so 
tbat  distribution  can  be  made  according  to 
an  ascertainment  of  each  creditor's  share. 
Without  an  adjustment  of  asserted  priori- 
ties, such  ascertainment  and  dlstrlbntlon 
would  not  be  practicable.  Tbe  statute  oon- 
telna  nothing  which  expressly  or  impliedly 
restricts  the  right  it  gives  to  make  objection 
to  matters  which  go  to  the  entire  defeat  ot  a 
claim.  In  view  of  the  purpose  of  its  enact- 
ment it  must  bo  understood  as  autlioriring 
tbe  making  of  and  the  hearing  before  the 
register  of  objections  to  tbe  dalm  of  any 
creditor  to  a  preferential  allovrance,  as  well 
as  objections  to  the  claim  as  a  whole.  By 
the  terms  of  the  statute  (Code  1886.  i  4104), 
the  trustees  were  privileged  to  appear  as 
objectors;  and,  though  tbe  objection  filed 
is  inaccurate,  in  that  It  describes  the  claim 
as  filed  by  Sallle  J.  Winston,  wltbont  men- 
tioning her  executorial  capacity,  -ami  In  that 
it  misstates  the  extent  of  the  pr^erence  ahe 
asked  for,  yet  the  reference  It  makes  to  tbe 
amount  and  asserted  priority  ot  this  dalm 
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waa  ■uflBclent  to  Identic  It  as  tiw  mltfeet 
of  contentton,  anA  greater  certaiaty  <tf  da- 
scrlptloD  was  not  essential.  ■ 

The  cotton  gLYing  liao  to  appellant^s  debt 
belonged  to  tbe  estate  of  Augustus  A.  Win- 
ston, deceased.  Robins,  Fry  A  Oo.  leoelTed 
It  frun  Thopias  S.  Fry,  who  was  a  partner 
in  that  firm,  and  -wbo,  as  executor  of  the 
will  of  Winston,  was  a  co-representativo 
with  appellant  of  the  decedent's  estate.  The 
cotton  was  sold  by  tlie  flrm  before  ito  as- 
signment, and  the  price  received  was  cred- 
ited on  tbe  Ann's  books  to  T.  &  Fry,  aa  ex- 
ecutor of  that  estates  The  proceeds  of  tbe 
cotton  are  not  farther  traceable,  for  In  tbe 
record  there  is  nothing  to  show  that  any 
money  went  into  the  bands  of  the  mstses, 

-or  that  they  recelred  any  property  repre- 
senting any  InTestmoit  of  the  cotton's  pro* 
ceeds.  The  cotton  was  included  in  tbe  ex- 
ecutorial trust,  and  It  may  be  conceded  that 
airoellant  la  in  position  to  toroke  tJie  doc- 
trine  that.  In  equity,  truflt  property  may  be 
followed  and  k^  subject  to  the  trust  of 
which  It  originally  formed  a  part,  eren 
where  it  has  bera  converted  into  proper^ 
ty  not  identlltod  with  that  trust,  except 
through  such  conrmlon.  This  doctrine,  it 
may  be  further  conceded,  has  by  some  ded- 
stons  been  so  extended  as  to  create  prefer- 
ences in  the  distribution  of  the  general  as- 
■ets  of  insolrent  estates.  Bee  HcLeod  r. 
Brans,  66  Wis.  401.  28  N.  W.  173,  214,  57 
Am.  Bep.  287;  Bowras  t.  Bvans,  71  Wis. 
183,  86  N.  W.  629.  However,  decisions  of 
this  court,  which  we  adhere  to.  have  estob- 
llsbed,  in  accordance  wltb  what  seems  to  be 
tbe  current  of  autoorlty,  that  the  principle 
can  be  applied  only  where  tbe  trust  pn^erty 
can  be  in  some  way  identlfled.-  cdtber  in  Ito 
or^nal  or  snbstltnted  form.  Bank  of  Flor- 
ence V.  United  Stotes  Savings  ft  Loan  Oo., 

■  104  Ala.  297, 16  South.  110;  Ellison  Moses. 
«6  Ala.  221.  11  South.  347;  Goldthwalt  t. 
BUisou.  99  Ala.  497,  12  South.  812.  Appel- 
lant having  failed  to  show  the  assigned 
property  Included  in  any  form,  tbe  cotton 
or  Ito  proceeds  was  not  entitled  to  the  pref- 
erence sought  Matter  of  Gavin  r.  GUeason, 

■lOB  N.  T.  256,  11  N.  H.  B04. 
'  Decree  afflmaed. 


(U»  Ua.  ssB) 

FORBBS  V.  TATLOB. 
(Snpreme  Court  of  Alabama.    Jan.  13,  1904.) 

CONDITIONAIi  SALE— N0TB9  — ALTERATIOK  — 
MATERIALITY— KNOWLBDGE  OP  PATBH— OON- 
TRACTS— VARIATION  BT  PAROL. 

1.  In  an  action  by  the  seller  to  recoTer  a  chat- 
tel sold  on  coDdftioDBl  sale,  an  alteration  In  the 
note  giTcn  for  the  price  was  bo  defense,  wheth- 
er material  or  immaterial,  where  It  was  made 
witlinut  the  knowledge  or  consent  of  the  seller. 

2.  Where,  in  an  action  by  the  seller  to  recer- 
er  a  chattel  sold  on  conditional  sale,  plaintiff 
testified  that  an  alteration  In  the  note  given  (or 
the  price  was  not  made  with  his  knowledge,  but 

Tt.  Sea  Atteratfen  ef  Inttrumeiit!^  toL  S,  Cent. 
■Dig.  tl  «.  W. 


that  It  might  hare  been  made  by  one  of  his 
clerks— the  clerks  having  no  authority  to  malM 
any  alteration — it  was  error  to  exclnde  tbe  note 
on  the  ground  of  alteration. 

S.  Where,  by  agreement  lietween  the  seller  of 
a  chattel  and  the  purchaser  and  a  third  person, 
the  note  given  for  the  price,  and  which  also 
embodied  the  terms  of  tbe  contract,  was  execut- 
ed by  the  third  person,  tiie  provision  In  the  note 
reserving  title  ui  the  sellw  was  binding  on  the 
purchaser. 

4.  In  an  action  by  the  seller  to  recover  a 
chattel  sold  on  conditional  sale^  parol  evidroce 
of  a  coutemporaoeous  asreonait  that  title 
should  pass  was  not  admissible  to.conttadict  the 
written  contract 

Appeal  from  Clrctilt  Court,  Shelby  Oonn- 
1j;  Bdward  8.  Lyman,  Special  Judge. 

Action  by  B.  Forbes  against  Oeorge 
Taylor.  From  a  Judgment  In  favor  of  de* 
fendant,  plaintiff  appeals.  Reversed. 

Tills  was-  a  atatutoty  action  of  detinue 
brought  by  the  appellant.  R  B.  Forbes, 
against  the  appellee,  George  Taylor,  to  re. 
cover  tbe  possession  of  a  cottage  organ,  and 
the  value  of  the  hire  or  use  thereof.  On  the 
trial  of  the  case  tbe  plaintiff  Introduced  as  'a 
witness  one  3.  W.  Langley,  who  testified 
that  at  the  time  of  the  sale  of  the  organ  In 
question  he  was  the  agent  of  B.  B.  Forbes; 
that  he  sold  said  organ,  and  in  payment 
thereof  there  was  executed  a  note  by  Q.  B. 
McMillan,  payable  to  tbe  plaintiff.  This 
note  contained  tbe  atipulatlona  that  four 
months  after  date  the  maker  thereof  prom- 
ised to  pay  to  tbe  order  of  B.  B.  Forbes 
$55,  at  his  ofQce,  In  Annlston,  Ala.,  and,  fur- 
ther, "This  note  is  given  for  the  purchase 
price  of  one  organ  by  W.  B.  Sute."  There 
then  follows  a  description  of  the  organ. 
Tbe  note  also  contained  the  stipulation  that 
the  title  thereto  ahoald  remain  In  tlie  said 
Forbes  until  the  sum  stated  above  bad  been 
fully  paid.  The  note  further  showed  that 
tbe  number  of  tbe  organ,  as  expressed  In  the 
note,  had  been  altered.  Against  the  objec- 
tion and  exception  of  the  plaintiff,  the  wit- 
ness Langley  testified  that  he  sold  the  organ 
in  question  to  one  W.  B.  Sute;  that  the  organ 
bad  been  previously  left  at  the  residence  of 
Bute,  and  Sute  finally  stated  that  he  wanted 
tbe  organ,  but  could  not  buy  it  unless  be  col- 
lected money  from  said  Q.  3.  McMlUan.  b«t 
that  he  would  not  take  the  ozgaa  if  Fwbes 
retained  title;  that  tbmupon  a  conferoice 
was  held  between  the.  witness  and  McMil- 
iBLtt  and  Sute..  and  it  was  agreed  between 
th^  that  Suto  would  take  the  organ,  and 
McMlUan  would  remit  the  payment  there- 
for, and  would  executo  his  promissory  note 
for  the  purchase  money,  provided  it  did  not 
contain  tbe  usual  reservation  of  title  to  the 
oi^n  in  Forbei^  and  that  the  witness  Lang- 
ley  should  give  to  Sute  a  written  release  of 
claim  or  title  lJUweto;  that  ^te  tbea.  took 
the  organ,  nnd  HcMlllu  executed  tbe  note 
introduced  in  svldenoe.  .  The  vttnep»  lAng^ 
ley  furttier  testlflsd  that  his  recolleetUm  was 
that  tie  bad  strtcken  oat  the  psovledon  of  the 
note  retolnlag  ■  tllte  la  Forbesi  before  it  was 


Digitized  by 


Google 


856 


35  SOUTHABN  BEPOBTSIB. 


(Fla. 


executed  1^  McMillan.  The  plaintiff  moved 
to  exclude  all  of  this  witness'  testimony 
about  the  agreement  to  Btrlfce  out  the  reseiv 
ration  of  titie  In  the  note,  and  the  fpltnesB* 
recollection  that  It  bad  been  dcme,  because 
It  was  Immaterial,  and  sought  by  parol  tes- 
timony to  vary  the  terms  of  the  written  con- 
tract The  court  overruled  the  motion,  and 
tlw  plaintiff  duly  excepted.  Tba  witness 
Xiangley.  upm  having  his  attention  directed 
to  the  alteration  of  the  number  of  the  organ 
as  set  ont  In  said  note,  testified  that  he  did 
not  make  the  said  alteration,  and  that,  to  the 
best  of  hla  recollection,  the  alteratitm  was 
not  made  'before  the  note  was  signed  by  Mc< 
Bfillan,  and  had  not  been  made  up  to  the 
time  tiw  mto  was  delivered  to  the  plaintiff. 
Forbes,  as  a  witness  In  his  own  behalf,  tes- 
tified tiiat  he  did  not  make  the  alteration  in 
the  note  as  to  the  number  of  the  organ,  nor 
did  he  authorize  any  one  else  to  make  said 
alteration;  that  he  did  not  know  who  made 
the  alteration;  "that  It  is  possible  one  of  his 
clerks  made  the  alteration  on  discovering  an 
error  in  the  nnmba  wUIe  checking  his  rec- 
ords, but  had  never  authorized  his  clerks, 
or  any  ta  them,  to  moke  such  altoratiou  In 
any  of  his  notes,  nor  in  this  particular  one." 
The  defoidant  then  moved  the  court  to  ex- 
clude said  note  from  the  evidence  on  the 
ground  tiiat  It  showed  on  its  face  tiut  it  had 
been  altered.  The  court  granted  this  mo- 
tion, and  excluded  the  note  from  the  evi- 
dence, and  to  this  ruling  the  idalntiff  duly 
excepted.  The  court  thgn,  at  the  request 
of  the  defendant  gave  the  general  affirma- 
tive diarge  in  bis  behalf,  to  the  ^vlng  of 
which  charge  tiie  plaintiff  duly  excepted. 
There  were  vordlct  and  jt^gment  for  the 
defendant  ^e  plaintiff  appeals,  and  as- 
signs as  error  the  rulings  of  the  trial  court 
upon  the  evidence  to  which  exertions  were 
reserved. 

J>,  R.  McMillan  and  W.  F.  Thetford.  Jr., 
for  appellant  Krowne  &  Leeper,  for  appel- 
lea 

DOWDEL^  J.  Whetiior  the  alta«tlon  In 
the  contract  offered  in  evidence  was  a  ma- 
twlal  OT  immaterial  one  is  unimportant  as 
it  was  shown  that  the  alteration  was  made 
wltbout  the  knowledge  or  consent  of  the 
payees  Forbes.  Montgomery  B.  Go.  v.  Hurst 
»  Ala.  SIS;  Winter  &  Loeb  v.  Pool,  100  Ala. 
SOS,  14  South.  411.  It  Is  true  that  Forbes 
testlfled  that  it  was  possible  tor  the  altera- 
tion to  have  been  made  by  one  of  his  clerks, 
but  be  further  testified  that  he  did  not  au- 
thorize it  and  it  was  without  his  knowledge. 
This  being  true^  if  the  alterati<m  was  made 
by  one  of  his  clerks,  who  bad  no  authority 
to  make  It  such  clerk  ms  In  the  transaction 
as  much  a  stranger  to  Forbes  as  it  the  al- 
teration had  been  made  by  some  person 
wholly  unknown  to  FcM4>es.  Apart  from  any 
other  conirideration,  the  contract,  therefwe, 
should  liave  been  rectived  in  evidence^  The 


trial  court  erred  In  excluding  the  contract 
on  the  ground  of  alteration. 

W.  B.  Sate  was  the  purchaser  of  the  or- 
gan in  questloD,  McSOllan  promising  to  pay 
for  the  same.  The  stipulation  In  the  con- 
tract reserving  title  to  the  plaintiff,  Forbes, 
until  the  Instrument  was  paid  for,  although 
the  note  or  contract  was  signed  by  McMil- 
lan alone,  waa  as  tending  tai  Bute  as  if  he 
had  signed  the  note  himself.  He  was  a  pap> 
ty  to  the  transaction,  and  was  bound  by  this 
stipulation— as  much  so  as  If  be  had  signed 
the  contract  The  mle  of  law  Is  well  aet- 
fled  that  the  terms  of  a  writ^  contract 
may  not  be  varied  or  contradicted  by  pAol 
evidence  of  a  prior  or  contempora neons  ver- 
bal agreement  between  the  partlea  In  a 
case  involving  a  note  or  cmtract  similar  to 
the  one  h^  this  court  held  that  pan^  evi- 
dence was  not  admissible  to  vary  Ite  eipretf 
terms,  Seymour  v.  Farquhar,  93  Ala.  292, 
8  South.  460;  Dexter  v.  Ohlander,  8»  Ala. 
26%  7  South.  11«. 

The  court  erred  In  permitting  the  defend- 
ant against  plain tifTs  objection,  to  show  by 
the  wltnera  Langley  tiiat  thero  wu  a  con- 
temporaneous agreement  to  release  the  title 
to  the  organ,  and  to  strike  ont  of  the  note 
or  contract  the  stipulation  retaining  title 
in  tfae  BGlter.  It  la  not  pretended  that  any 
fraud  was  practiced  in  the  execution  ot  the 
note  or  contract  If  there  was  a  written  re- 
lease of  the  title  executed  to  Sute  by  Long- 
ley  as  the  agent  of  Forbes,  then  It  should 
have  been  produced,  -or  Its  absence  accounted 
for,  before  <rfrering  parol  evidence  of  Ite  oon- 
tente. 

For  the  errors  Indicated,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Beveraed  and  remanded. 


(4C  Fla.  1) 

WEIOHTNOTBL  v.  STATBL 

(Supreme  Court  of  Florida,  Division  A.  Dsb 
19,  1003.) 

CRIMINAL  LAW  —  HAMSLAUQHTER  —  ATTiaiFT 
TO  PROCURE  mSCAKRIAQR  OF  WOMAN— IH- 

DICTMBNT— EVIDENCE— SIONINO  CHARGES. 

1.  An  Information  that  charges  that  the 
named  defendant,  'Snth  force  and  arms,  at 
and  iu  the  county  of  HillsboroiiKh  and  state 
aforesaid,  In  and  upon  one  Irene  Randall,  did 
then  and  there  unlawfully,  felooioasly,  and  will- 
fully make  an  assault  and  did  then  and  th^re 
thrust  and  strike  a  certain  Instniment  a  more 
particnlar  description  of  which  iustmment  is 
to  the  solicitor  aforesaid  unknown,  which  be, 
the  said  Frederick  M.  WeiKhtnovel,  then  and 
there  held  in  bis  right  hand,  ap  and  into  the 
body  and  womb  of  one  Irene  Bandall,  with  the 
criminal  Intent  then  and  there  to  canse  the  said 
Ireue  Bandall  to  miscarry,  the  same  not  b^ng 
then  and  there  necessary  to  preserve  the  life 
of  the  said  Irene  Randall,  nor  bad  two  phy- 
ddans  advised  the  same  to  be  necessary  to 
preeerre  the  life  of  the  said  Irene  Bandall. 
thereby  then  and  there  inSictinjc  on  the  said 
Irene  Randall,  In  and  about  her  womb  and  other 
Internal  parts,  certain  mortal  bmises,  wounda, 
and  lacerations,  and  creating  in  the  said  Irene 
Bandall  a  mortal  si<Aneas  and  feebleness  of 
body,  of  which  mortal  bruises,  wounda,  lacera- 
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tinns,  sickness,  sod  fe«b]eneM  ol  body  the  Mid 

Irene  Bandall  did  then  and  there  lanmish,  and 
thence  continually  langruished  antil,  on  the 
twelfth  day  of  June  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two,  the  said 
Iroie  Bandall  did  then  and  these  die,"  is  suffi- 
cient to  charge  the  crime  of  manslaughter  un- 
der otir  general  statate  defining  maoslangbter 
(section  Rev.  St.  1892);  and  it  sufficient- 

ly charges  the  person  slain  to  have  be^  a  wo- 
man in  its  use  of  the  pronoun  "her,"  and  in  the 
female  name  it  assigns  to  her,  and  in  its  alle- 
eation  that  the  wounds  were  inflicted  on  the 
••womb." 

2.  DedaratioDB  of  the  deceased  prior  to  her 
death,  relative  to  matters  pertinent  to  the  i»- 
snes  on  trial,  that  tend  to  show  the  defendant's 

Kilt,  are  admissible  in  evidence  when  such  deo 
radona  were  made  in  the  piesenoe  and  hear- 
ing of  the  defendant. 

3.  Declarations  of  the  deceased,  not  made  in 
the  presence  of  the  accused,  reiatire  to  past 
transactions,  and  that  are  not  made  nsder  cir^ 
cnmstances  rendering  them  admiarible  as  dying 
declarations,  are  hearsay,  and  not  admisdbie  as 
evidence. 

.  4.  The  deceased,  shortly  after  her  arrival  at 
defendai^t's  hovse^  where  she  died,  and  prior 
to  the  performance  of  any  criminal  operation 
on  her  for  tiie  proenrement  of  a  miacarrl^, 
told  a  witness  to  telegraph  to  a  distant  point 
tor  her  trunk,  and  that  she  was  going  to  remain 
at  the  defendant's  place  to  be  treated  and  to 
haTe  her  child  removed  from  her.  Held,  that 
thia  evidence  was  part  of  the  res  gestse,  and 
was  admissible  though  not  made  in  defendant's 
[M^sence,  not  for  the  pnrpose  ot  proving  the 
sabstantive  fact  that  the  defendant  c<»nmitted 
the  crime,  but  for  the  purpose  of  showing  wil- 
linenesa  on  the  part  of  the  deceased  to  have  a 
criminal  operation  performed  on  herself,  and  of 
the  existence  of  an  opportnnitr  for  tiie  de- 
fendant to  perform  It. 

5.  Declarations  of  the  deceased  that  wonid 
not  be  admissible  in  evidence  unless  made  In 
the  Dresence  and  hearing  of  the  accused  should 
be  clearly  and  satisfactorily  shown  to  have  been 
made  in  bis  presence  and  hearing  before  being 
admitted,  and  the  fact  as  to  whether  they  were 
RO  made  In  his  presence  and  hearing  Is  a  pre- 
limlnarr  one  for  the  coart,  and  not  for  the  jnry, 
to  decide  before  thdr  admission. 

€L  Evidence  that  tends  to  show  a  disposItitHi 
on  the  part  of  the  accused  to  conceal  the  crime 
and  to  estop  public  inquiry  la  admissible. 

7.  Since  the  adoption  of  onr  Revised  Statutes 
in  1892,  the  sealing  of  charges  by  trial  judges 
is  uo  longer  required.  Trial  judges  should,  in 
compliance  with  the  statute,  officially  sign  the 
instroetiona,  but,  where  there  is  no  complaint  or 
exception  against  their  failure  to  do  so  until 
after  verdict,  the  Irregularity  is  waived,  and  la 
not  available  on  writ  of  error. 

8.  mie  correct  and  better  practice  Is  for  trial 
Jndgen  to  designate  n amber  eadi  sqiarate 
charge. 

9.  Where  there  Is  no  other  evidence  in  the  rec- 
ord of  the  truth  or  existence  of  an  asserted  fact 
than  its  assertion  as  a  fact  In  a  motion  for  new 
trial,  ft  cannot  be  considered  Igr  an  appellate 
court. 

(Syllabus  by  the  Conrt.) 

Error  to  Criminal  Court  of  Record,  Hills- 
borongh  Connty;  W.  S.  Graham,  Judge. 

Frederick  N.  Welghtnovel  was  convicted 
of  manalaughter,  and  brings  enor.  Berera- 
ed. 

M.  Henry  Cohen  and  Thomas  Palmer,  for 
plaintiff  in  error.  J.  B.  WMtfleld,  Atty.  Gen., 
for  the  State. 

f  1  Bm  Criminal  Law.  voL  14,  Csat  Dig.  i  »tt. 


TAYLOR,  C.  J.  The  plaintift  in  error  was 
tried,  convicted,  and  sentenced  in  the  crim- 
inal court  of  record  for  Hillsborough  county 
In  January,  1903,  upcn  an  information  filed 
by  the  county  solicitor,  of  the  crime  of  man- 
slaughter, and  seeks  reversal  here  by  writ 
of  error.  The  information  contaiue  two 
counts^  but  the  defendant  was  formally  ac- 
quitted of  the  charge  laid  In  the  second  count, 
BO  that  said  second  count  is  entirely  eliminat- 
ed from  the  case. 

The  first  count,  upon  which  the  conviction 
was  had,  omitting  its  formal  commencement, 
Is  as  foUows:  "That  Frederick  N.  Weight- 
novel,  late  of  the  county  of  HiUsborougb 
aforesaid,  in  tbe  state  aforesaid,  on  the  sixth 
day  of  June,  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  two,  with  force 
and  arms,  at  and  in  the  county  of  Hillsbor- 
ough aforesaid,  and  state  aforesaid,  in  and 
upon  one  Irene  Randall,  did  then  and  there 
unlawfully,  feloniously,  and  willfully  make 
an  assault,  and  did  then  and  there  tbrust 
and  strike  a  certain  instrument,  a  more  par- 
ticular description  of  which  Instrument  Is 
to  the  said  Frank  M,  Simouton,  solicitor 
aforesaid,  unknown,  which  he,  the  said  Fred- 
erick X.  Weigbtnovel,  then  and  there  held 
in  his  right  band,  up  and  Into  the  body  and 
womb  of  one  Irene  Bandall,  with  the  crim- 
inal intent  then  and  there  to  cause  the  said 
Irene  Bandall  to  miscarry,  the  same  not  be- 
ing then  and  there  necessary  to  preserve  the 
life  of  the  said  Irene  Bandall,  nor  had  two 
physicians  advised  the  same  to  be  necessary 
to  preserve  the  life  of  the  said  Irene  Randall, 
thereby  then  and  there  inflicting  on  the  said 
Irene  Randall,  in  and  about  her  womb  and 
other  Internal  parts,  certain  mortal  bruises, 
wounds,  and  lacerations,  and  creating  in  the 
said  Irene  Randall  a  mortal  sickness  and 
feebleness 'of  body,  ot  which  mortal  bruises, 
wounds,  lacerations,  sickness,  and  feeble- 
ness of  body  the  said  Irene  Bandall  did  then 
and  there  languish,  and  thence  continually 
languished,  nntil  on  the  12th  day  of  June 
in  tbe  year  of  onr  Lord  one  thousand  nine 
hundred  and  two,  tbe  said  Irene  Randall  did 
then  and  there  die.  And  so  the  said  Fred- 
erick X.  Weightnov^  did.  In  manner  and 
form  aforesaid,  feloniously  and  unlawfully 
kill  and  slay  the  said  Irene  Bandall,  against 
the  form  of  the  statute  In  such  cases  made 
and  provided,"  etc 

The  first,  second,  third,  fifth,  sixth,  sev- 
entli,  and  ninth  assignments  of  error  are  as 
follows,  the  fourth  and  eighth  assignments 
being  expressly  atundoned: 

"(1)  That  the  first  count  of  the  informa- 
tion in  this  cause  upon  which  he  was  con- 
victed is  InsuiScient  In  this:  that  the  lufor- 
maUon  does  not  properly  describe  tbe  offense 
of  which  tbe  plaintiff  in  error  was  convicted. 

"(2)  That  tbe  said  count  of  said  informa- 
tion is  Insufflcleot  and  Illegal,  In  that  it  char- 
ges tbe  plaintiff  In  error  with  the  crime  of 
manslaughter  in  the  alleged  killing  of  onei 
Irene  Bandall  while  attempting  to  perform 
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an  abortion  or  mlscarila^  upon  ber,  although 
the  statutes  of  this  state  provide  a  specific 
and  adequate  punishment  for  the  crime  of 
abortion,  and  the  plaintiff  In  error  cannot 
be  legally  tried  and  convicted  of  the  crime 
of  manslaughter  upon  an  information  alleg- 
ing the  death  of  a  woman  as  tba  result  of 
an  abortion. 

"(8)  That  the  said  connt  of  said  informa- 
tion la  vague  and  IndeOnlte,  and  does  not 
charge  the  commission  of  any  oSenae,  In  that 
it  alleges  an  assatilt  under  such  circumstan- 
ces which  prove  conclusively  that  the  per- 
son assaulted  consented  thereto,  and  further 
alleges  that  the  plaintiff  In  error  assaulted 
the  said  Irene  Randall  with  specific  intent 
to  cause  the  said  Irene  Randall  to  miscarry, 
which  allegation  can  form  no  part  of  a  charge 
of  assault  under  the  laws  of  this  state." 

"(5)  That  the  said  count  of  said  Informa- 
tion Is  illegal  and  defective  in  that  it  alleges 
that  the  operation  performed  upon  Irene  Ran- 
dall by  the  plaintiff  in  error  was  not  neces- 
sary to  preserve  her  life,  and  was  not  ad- 
vised by  two  physicians  as  being  so  necea* 
sary  to  preserve  her  life,  both  of  which  al- 
legations are  Improper  and  Illegal,  and  is 
totally  at  variance  with  the  charge  of  man- 
slaughter. 

"(6)  That  the  first  said  count  of  said  Infor^ 
matlon  is  bad  for  duplicity,  In  tliat  It  alleges 
the  Ingredients  of  two  distinct  crimes  under 
the  statute  of  Florida,  to  wil^  manslant^ter 
and  the  crime  of  abOTtlon. 

*'(7)  That  the  said  first  count  of  said  Inform 
matlon  Is  so  vague,  indefinite,  and  nncertalQ 
as  to  not  put  the  plaintiff  In  error  on  notice 
of  the  charge  he  was  expected  to  meet;  in 
that  the  Bald  connt  alleges  that  the  plaintiff 
In  error  assaulted  the  said  Irene  Randall  vritb 
an  instmment;  for  the  purpose  of  causing  the 
said  Irene  Randall  to  miscarry,  and  does  not' 
allege  of  what  she  was  expected  to  miscarry, 
or  that  she  was  in  any  condition  to  miscarry 
at  all.  nor  does  the  said  count  allege  that 
she  was  a  woman,  or  that  she  was  pregnant." 

"(9)  That  the  conviction  of  the  plaintiff  In 
error  upon  the  first  count  of  said  Informa- 
tion was  improper  and  illegal,  In  that  the 
count  does  not  make  or  constitute  a  charge 
of  the  violation  of  any  ot  the  laws  of  the 
state  of  Florida." 

These  assignments  do  not  expressly  com- 
plain of  any  ruling  made  by  the  court  below 
In  the  case,  but,  in  the  form  in  which  they 
are  presented  here,  have  the  appearance  of 
an  assault  upon  the  Information  upon  which 
the  defendant  was  tried  and  convicted  made 
in  this  court  for  the  first  time.  This  is  im- 
usual,  and  contrary  to  the  customary  prac- 
tice In  such  cases.  But  however  this  may 
he,  we  find  In  the  record  a  motion  In  arrest 
of  Judgment  based  upon  substantially  the 
same  grounds  formulated  above  as  assign- 
ments of  error,  whidi  motion  was  denied  by 
the  trial  court,  and  we  will  treat  the  above 
enumerated  assignments  of  error  as  a  com- 
plaint against  this  ruling  upon  the  defend- 


ant's motion  In  arrest  of  judgment,  though 
it  would  have  been  more  in  consonance  with 
correct  practice,  and  would  have  conserved 
the  purposes  of  brevity,  to  have  condensed 
the  seven  quoted  assignments  into  one,  sim- 
ply assigning  as  error  the  denial  of  the  de- 
fendant's motion  In  arrest  of  judgnsent 

We  do  not  think  the  first  count  of  the  In- 
formation is  defective,  or  subject  to  the  crit- 
idsma  advanced  against  It  In  the  motion  in 
arrest  of  Judgment.  But  we  think  the  connt 
sufficiently  charges  the  crime  of  manslaugh- 
ter under  the  provisions  of  section  2384  of  our 
Revised  Statutes  of  1892,  which  is  as  followa: 
"The  killing  <a  a  hutnan  being  by  the  act, 
procurement  or  culpable  negligence  of  anoth- 
er, in  cases  where  such  killing  shall  not  be 
justifiable  or  excnaable  homicide  nor  murder, 
according  to  the  provisions  of  this  article, 
shall  be  deemed  manslaughter,  and  shall  be 
punished,"  etc. 

The  alleged  acts  of  the  defendant  ^itb  the 
alleged  Intent  to  procure  the  deceased  to  mis- 
carry, under  the  clrctunstances  alleged,  are 
made  unlawful  by  the  provisions  of  sectlen 
261S  of  the  Revised  Statutes  of  1S92,  that 
provides  as  follows:  '"Whoever  with  Intent 
to  procure  miscarriage  of  any  woman  un- 
lawfully administers  to  her,  or  advises  or 
proscribes  for  her,  or  causes  to  be  taken  by 
her,  any  poison,  drug,  medicine  or  other  nox- 
ious thing,  or  unlawfully  uses  any  Instrument 
or  other  means  whatever  with  the  like  Intent, 
or  with  the  like  Intent  aids  or  assists  there- 
in, shall.  If  the  woman  does  not  die  in  con- 
sequence thereof,  be  punished  by  Imprison- 
ment in  tbe  state  prison,"  etc. 

Und^r  the  latter  statute  we  have  held,  in 
Eggart  V.  State.  40  Fla.  S27,  25  South.  144. 
that  It  was  Immaterial  whether  the  female 
was  actually  enceinte  or  not,  and  that  It  was 
unnecessary  to  allege  or  prove  such  fact.  It 
is  true,  as  contended,  that  the  informattou 
does  not  in  express  terms  directly  allege  that 
the  deceased  was  a  female  or  woman,  but 
the  name  "Irene,"  and  the  feminine  pronoun 
"her,"  used  in  the  information,  directly  apply 
to  a  woman,  and,  besides  this.  It  Is  alleged 
that  the  wounds  were  Infilcted  upon  tbe 
"womb"  of  the  deceased,  which  Is  a  part  of 
the  human  anatomy  possessed  by  the  females 
thereof  alone.  This  Is  a  sufficient  allegation 
of  the  fact  that  the  deceased  was  a  woman. 
Barker  v.  State,  40  Fla.  178,  24  South.  69; 
Commonwealth  v.  Boynttn,  116  Mass.  343. 

Murder  in  the  third  degree  is  defined  by 
secti(m  2380,  Rer.  St,  as  follows:  'The  un- 
lawful killing  of  a  human  being,  when  per- 
petrated without  any  design  to  effect  death, 
by  a  person  engaged  In  the  commission  of 
any  felony,  other  than  arson,  rape,  robbery 
or  burglary,  it  shall  be  murder  In  the  third 
degree,  and  shall  be  punished,"  etc.  But  the 
acts  chai^d  In  tiie  said  count  of  tbe  In- 
formation can  hardly  be  classed  as  mardtf 
In  the  third  degree,  or  In  any  of  tbe  other 
statutory  d^rees  of  murder,  without  con* 
Tictlng  the  Legldatnre  of  tbe  gross  innmslst- 
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eacj  of  cEcattng  the  cztana  of  murder  oBt.of 
tba  nnlntentiwial  kUUng  of  a  woduw,  pot 
pregnant  with  a  quick.  diUd,  In  an  ^tempt 
to  procure  a  simple  miscarriage  (tf  snch  wo- 
man^ wben  bj  tba  ivorlalons  ot  sectltm  2S8T, 
JleT.  St.  1882,  It  Is  made  manslaughtec  only 
to  canse  tbe  toith  ot  a  woman  prefpiant  witb 
-a  quick  cblld  wbere  the  Intent  was  to  abort 
or  destroy  sncb  cbtld.  We  are  not  justified 
In  so  construing  tbe  stotutes  as  to  bring 
about  so  abeurdly  inconsistent  a  result.  But 
we  are  satisfied,  as  before  stated,  tbat  tbe 
crime  of  manslaughter  Is  saffldently  alleged 
in  the  said  count  of  the  information  under 
tbe  proTlrions  of  the  quoted  section  0!88d)  ot 
the  Berlsed  Statutes,  mie  Information  Is  not, 
boweTer,  suffldoit  to  charge,  and  does  not 
cbar^,  manslaughter  under  provisions  of 
section  2387  of  the  Revised  Statutes,  for  the 
reason  that  it  does  not  allege  the  woDoan 
therein  named  to  have  been  "pregnant  with  a 
quick  child,"  and  became  it  does  not  allege 
that  the  acts  performed  upon  her  were  done 
"with  Intuit  to  destroy  such  child."  State 
T.  Emerich,  87  Mo.  110;  Id.,  13  Mb.  App.  402; 
People  T.  Olmstead,  30  Mich.  481. 

The  eloToitb  and  thlrteoith  aselgnments  c£ 
error  are  expressly  abandoned. 

The  tenth  and  twelfth  alignments  ques- 
tion the  suffidotcy  <tf  the  evidence  to  support 
the  Tcrdlct,  and  will  be  disposed  of  last 

B.  G.  Abonettay,  a  physician  who  was  call- 
ed  In  to  see  and  attend  the  deceased  ^lortly 
b^we  her  death,  was  Introduced  as  a  wit- 
ness for  the  prosecution,  and  was  asked  the 
following  questl<m,  after  having  stated  that 
be  found  the  deceased  lying  on  a  bed  In  a 
room  at  the  defoutants  house:  "Q.  Stete 
the  condition  of  tliat  bed,  and  the  young  lady 
that  you  found  on  that  bed,  at  the  time  he 
{the  defendantl  took  yon  to  the  door.*'  This 
question  was  objected  to  by  tiie  def^dant  as 
being  immaterial  and  irrelevant  The  objec- 
tim  was  ovemded,  and  this  ruUiv  coasti- 
tntes  the  fburteeith  assigiuaeirt  of  esvae. 
There  was  no  enor  In  such  ruling.  The  bed 
occupied  by  the  deceased,  from  Its  condition, 
may  have  furnished  mute  but  highly  perti- 
nent and  material  evidence  the  oommlsslon 
of  the  crime  charged,  and  it  was  entirdy 
proper  to  eUdt  such  evidence,  If  i»esent  by 
the  question  propounded.  -  So,  too,  with  refo^ 
enoe  to  the  ctmdltloB  in  which .  the  iritness 
.fomid  the  deceased.  Her  condition  at  that 
time  went  to  the  core  of  the  issue  tm  trial, 
and  it  was  perfectly  pnqmr  to  inquire^  as 
was  done^  as  to  such  condition. 

The  same  wltaess  wss  thoa  asked  the  fol- 
lowing  question:  '*Q.  "Wrb  there  any  attend- 
ant or  any  ime  with  that  young  lady  that 
you  found  in  the  room?"  The  defoidant  ob- 
jected to  this  question  as  bdng  immaterisj 
and  irrelevant,  but  the  objection  was  ovw- 
jvled,  and  such  ruling  constitutes  the  fif- 
teenth assignment  of  error.  There  was  no 
mpr  here.  Parties  do  not  genwally  court 
the.  presence  of  witnesses  to  secret  crimes, 
and  the  absence  of  attendants,  who  might 


become  troublesune  witnesses,  had  a  tenden- 
cy to  point  to  the  guUt  of  tbe  accused,  and 
■ms  a  circunwtencft  proper  to  be  shown  In 
connection  with  the  other  facta  and  drcum- 
stances  attending  the  case. 

The  same  witness  was  then  asked  the  f<d- 
lowlng  questton:  "Q.  Go  on  and  state  what 
she  (the  deceased]  said  to  you,  and  what  yon 
said  to  her,  ooncwnlng  her  condition,  in  the 
presence  of  Dr.  Welghtnovel  [the  defend- 
.antd."  The  defendant  objecied  on  the  ipmmd 
that  it  was  immaterial  and  liredevant;  and 
because  it  would  be  hearsay  erldence;  the 
objection  was  overruled,  and  such  mllng  is 
assigned  as  the  sixteralJi  erm.  Thwe  was 
no  errw  here.  The  question  sought  to. elicit 
pertinent  evidence,  and  was  ezpresriy  con- 
fined to  nttmnces  of  the  deceased,  made  in 
tiie  presmce  of  the  defendant,  relative  to  her 
then  condition. 

The  same  witness,  after  testifying  to  hav- 
ing examined  the  deceased  and  finding  that 
she  bad  blood  polsoniiv  caused  In  part  by 
the  presence  in  the  womb  of  a  part  of  the 
placente  or  afterbirth  in  a  decaying  craidi- 
tlon,  and  that,  after  stetlng  to  the  defendant 
that  it  would  be  necessary  to  curette  or 
scrape  out  the  uterus,  be  asked  the  detend- 
ant  If  he  had  any  instrument  that  had  a 
curette,  and  that  the  defendant  had  taken 
bim  to  bis  room  and  took  from  a  drawer  a 
curette,  was  asked  the  following  questton: 
"Q.  Describe  the  instrument  that  be  toc^  out 
when  you  asked  for  it"  The  question  was 
objected  to  by  the  defendant  on  Ibe  ground 
ot  irrelevancy  and  immateriality.  This  ob- 
jection was  overruled,  and  sncb  ruling  is  as- 
.  signed  as  the  seventeenth  error.  We  fall  to 
see  the  pertinency  of  this  questUm,  but,  tak- 
en in  connectim  with  the  answer  of  the  wit 
ness  to  it  it  appears  to  be  so  devdd  of  ma- 
teriality as  to  be  incapable  of  either  aid  to 
the  prosecution  or.  barm  to  the  ddtendant, 
and  was  therefore  harmless  ertw. 

The  same  witneu^  after  having  testified 
that  be  went  from  the  dtfendant's  bouse  to 
bis  own  office^  and  thece  obtained  some  in- 
strumente.to  be  used. in  an  effort  to  rdieve 
the  deceased,  and  that  he  w^t  back  to  the 
defendant's  house  on  bis  second  vldt  to  the 
deceased,  was  asked  the  following  question: 
"Q.  Now,  at  that  time  when  you  went  there, 
did  you  have  any  talk  with  the  giri  as  to 
what  had  produced  hw  then  physical  uonp* 
dition?  If  80^  go  cm  and  state  it  te  the  Jurj  ,** 
The  defendant  objected  to  this  question  so 
the  grounds  that  it  was  Immaterial,  irrde- 
vant,  and  hearsay,  and  not  diown  to  bave 
been  made  under  the  proper  safeguards  of  a 
dying  declaration.  These  objecldons  were 
overruled,  the  ruling  was  duly  excepted  to, 
and  Is  assigned  ae  the  dghteenth  etrw.  The 
witness  then,  answered  as  follows:  "A.  Well, 
I  went  back  the  second  time  to  do  this  oper- 
ation. .  I  asked  the  yoimg  lady  how  long  she 
had  been  there,  and.  she  said  that  she  came 
there  about  two  weeks  ago,  as  I  understood 
her,  tac  Dr.  W^lgb^vel^s  .treatment;  and 
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that  a  week  before  that— «  week  from  that 
time— ahe  had  had  a  miscarriage;  said  for  a 
4ay  or  two  she  did  very  well,  and  then  ahe 
became  dck  and  grew  rapidly  worse." 

This  aBslgmuent  Is  well  taken.  It  does  not 
appear,  either  bom  the  question  pn^nnded 
or  from  the  answer  theret<^  that  the  defoid- 
ant  was  present  at  the  time  of  such  conTer. 
satlon  between  the  wltneas  and  deceased. 
The  dedaratlonB  of  the  deceased  were  not 
part  of  the  res  geste,  becanse  they  related 
to  a  transactifm  that  occurred  a  week  before, 
and  that  was  a  past  and  accomplished  trans- 
action. They  wtxe  not  admissible  as  a  dylii« 
declaration*  because  the  necessary  predicate 
for  the  admission  ot  such  declaration  had 
not  been  made.  They  w«e  not  admissible 
on  the  ground  of  being  declarations  of  a  co- 
conspirator,  because  made  subsequently  to 
the  consummation  of  the  object  of  the  con- 
spiracy, If  any,  and  not  pending  such  con- 
splnu^  and  In  fmrthnance  thereof.  The  evi- 
dence sought  by  the  question  and  elicited 
thereby  was  hearsay,  and  should  have  been 
excluded.  Howard  t.  People,  185  111.  B62,  67 
y.  m  441;  People  t.  Davis.  66  N.  Y.  96;  Com- 
m<»iwealth  t.  Felch,  182  Mass.  22;  People  t. 
Aikin.  66  Ulch.  460,  SS  X.  W.  821, 11  Am.  St. 
Rep.  512;  State  T.  Clements,  16  Or.  237,  14 
Pac  410;  People  y.  Murphy,  101  N.  Y.  126, 
4  N.  E.  820,  54  Am.  Rep.  661;  Jenkins  t. 
State,  35  Fla.  787.  18  South.  182,  48  Am.  St 
Rep.  267.  The  testimony  was  highly  mate- 
rial, and  tended  strongly  towards  fastening 
upon  the  defendant  the  respcmsiblUty  for  the 
allied  miscarriage  of  the  deceased.  She  ea* 
sei-ted  In  the  dullenged  conversation  that 
she  had  been  at  defendant's  house  for  two 
weeks,  that  she  had  come  there  to  be  treat- 
ed by  falm,  and  that  a  week  after  her  arrival 
there  had  had  a  miscarriage,  all  of  which 
tended  strongly  to  fix  upon  him  the  procure- 
ment of  tiie  alleged  miscarriage.  Its  admls- 
siwA  was  material  error,  and  necessitates  a 
reversal  of  the  Judgment. 

The  same  witness  wa»  pmnltted,  over  the 
defendants  objectiw,  to  stiite  that  his  diag- 
nosis of  the  case  at  the  time  was  that  the 
deceased  was  auifertng  from  septic  poisoning, 
and  that  such  septic  poisoning  was  produced 
^ther  by  the  decaying  portions  of  the  pla- 
centa or  aftoblrtb  left  in  the  uterus,  at  from 
polsrai  introduced  by  dirty  hands  or  dirty  In- 
struments. The  question  eliciting  this  an- 
swer was  objected  to  on  the  ground  that  such 
diagnosis  was  not  fwmed  wholly  from  the 
witness*  exomlnatton,  but  parfty  fn>m  what 
deceased  bad  tOld  witness,  fllils  objection 
was  overruled,  and  such  mling  Is  ass^ed  as 
the  nineteenth  ernw.  The  defendant  then 
moved  the  court  to  strike  out  the  said  an- 
swer of  the  witness,  which  motion  wav  de- 
nied, and  exception  noted,  and  such  ruling 
forms  the  basis  fcr  the  twentieth  and  twenty- 
first  assignments  of  error.  There  was  no  er^ 
ror  here.  The  witnen  Showed  by  the  detail- 
ed BtatemCTt  of  the  examination  that  he 
made  of  the  deceased,  and  of  what  he  found 


on  Bocb  eramtnatlMi,  that  bla  fflagnoate  of 
her  case  was  based  upm  such  obaorvatlnu, 
and  not  upm  what  she  may  have  tidd  Um. 
As  to  his  statement  to  the  effect  ttaat  ttie  con- 
dition of  septic  pt^sonlng  had  been  produced 
either  by  the  preeoice  of  a  decaying  portion 
of  the  placenta  that  he  fimnd,  w  the  m- 
troductioB  fjt  poison  from  unclean  hands  or 
instruments,  it  was  but  the  eaq^reBslon  of  hla 
opinion  as  a  medical  expert 

The  same  witness,  after  having  testified 
ttiat  the  defendant  In  his  presence  prepared  a 
telegram  to  be  soit  to  the  paiente  of  the  de- 
ceased, waa  aAed  the  quesUon:  "Q.  How  did 
he  first  sign  that  telegram?"  Whldi  ques- 
tion was  objected  to  by  the  defendant  as  be- 
ing Immaterial  and  Irrelevant  The  witness 
answwed  that  he  thought  he  Just  pat  his  ini- 
tials to  the  telegram,  or  his  first  name,  and 
I  told  blm  to  sign  his  full  name.  Then  tb» 
witness  was  asked  the  questltm:  "Q.  And 
did  he  sign  his  full  name  at  your  request 
onlyr'  Which  question  vres  objected  to  as 
being  Immaterial  and  Irrelevant,  and  becanse 
It  seeks  the  opinion  of  the  witness.  These 
objections  were  overruled,  and  such  ruling 
constitutes  the  twenty-aecond  asslgnm«it  of 
error.  We  fail  to  see  the  materiality  of  this 
evidence  either  pro  or  con.  It  had  nothing 
In  It  of  braieflt  to  the  prosecution,  nor  of  harm 
to  the  defense,  and  Its  admls^on  was  there- 
fore hannlees  error. 

The  twenty-third  assignment  of  oror  is  tx- 
pressly  abandoned  here. 

The  same  wltneas  was  asked  va  redirect 
examination  if  be  waa  there  In  ccmsnltatloB 
with  Dr.  Wdghtnovd  as  a  brother  phyridan, 
which  question  was  objected  to  by  the  d» 
fendant  as  being;  irrelevant  and  ftnmaterial, 
and  was  an  Indirect  attack  i^on  the  Cbarac- 
tor  of  the  accused,  which  had  not  been  pat 
In  Issue.  The  objection  was  overruled,  ex- 
ceptton  takffl,  and  the  wltneea  answ««d, 
**Ko,  sir."  "tbo  defendant  then  moved  to 
strike  the  answer  on  the  same  grounds  of  ob- 
jection urged  to  the  question,  and  on  the  far- 
ther ground  that  It  was  not  in  redirect  of  any- 
thing broo^  out  on  cross-examination. 
Which  motion  was  ovwmled  by  the  oonr^ 
and  these  two  rulings  constltnte  the  twenty- 
fourth  asslgnmoit  of  errw.  While  we  do 
not  now  adjudge  this  ruling  to  be  reversible 
error,  yet  on  another  trial  the  question  and 
answer  should  be  rejected,  as  it  throvra  no 
possible  light  upon  the  Issues  naSer  Investi- 
gation, and  tends  to  some  extent  to  reflect 
upon  the  charactw  of  the  accused  as  not  be- 
ing a  person  "nith  whom  reputeble  phyalclana 
would  consult  prof estfonally. 

The  twenty-fifth,  twenty-aixtti,  and  twenty- 
seventtL  ass^ments  of  eiror  all  question  ttie 
pnq^ety  of  the  admission  of  certain  parte  of 
the  evidence  of  Dr.  J.  M.  Grantham,  a  wit- 
ness for  the  stet^  who  tesUfled  to  having 
token  part  In  the  post  mort^  sxamlnatlaB 
of  the  deceased,  and  who  detailed  the  condi- 
tions of  the  body  after  death,  and  gave  bla 
opinion  as  a  medical  expert  as  to  the  cai 
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of  tlie  condltloiu  at  he  found  tbem.  A  de- 
taned  statement  of  alt  of  tills  testimoiir  ob- 
jected to  can  subserve  no  useful  pnzpose 
here,  bnt  It  is  soffldent  to  sa7  that  the  court 
committed  no  error  In  the  rulings  complain- 
ed of  In  refwence  thereto. 

J.  Carl  Christian,  a  witness  fOr  the  state, 
after  having  testified  that  he  was  a  cousin 
Of  the  deceased,  and  that  he  had  engaged  a 
room  for  bee  at  the  defmdant^s,  and  had 
taken  her  fbere  on  her  arrival  in  Tampa,  and 
that  he  had  made  repeated  visits  ta  her  while 
there,  and  that  be  had  visited  ho-  there  about 
two  days  after  her  arrival  tben,  was  asked 
the  question:  "Q.  Did  you  have  any  conver- 
sation with  her  in  reference  to  her  remaining 
at  that  place,  and  did.  she  request  yon  to  do 
anything  so  that  she  could  remain  there?" 
This  question  was  objected  to  by  the  defend- 
ant on  the  same  grounds  of  objections  urged 
to  Blmtlar  questions  to  the  witness  Dr.  Aber- 
nethy,  but  the  objection  was  overruled,  and 
exception  taken.  The  wltriCM  answered:  "A. 
She  told  me  to  telegraph  to  Waycroas,  6a., 
for  her  tmnk."  Then  the  further  question 
was  asked:  **Q.  What  else?"  To  wbldi  ttte 
witness  answered:  "A.  'Wby,  she  tOld  me  she 
was  going  to  raualn  at  Dr.  W^htnovel's 
place  to  be  treated,  and  to  have  her  child  re- 
moved from  her,  and  told  me  to  telegraph  to 
Waycross,  6a.,  for  her  tmnk." 

The  admission  of  this  etvldence  constitutes 
the  twoity^iflAtb  assignment  ot  eiror.  There 
was  no  error  In  tile  admission  of  this  evi- 
dence. It  was  part  of  the  res  geste.  It  was 
not  admissible  to  prove  the  substantive  fact 
that  the  defendant  committed  the  crime,  bnt 
for  the  purpose  of  showing  willingness  on  the 
part  of  deceased  to  have  the  op^tf(ni  per- 
formed, and  the  existence  of  an  oppwtonl^ 
fOr  defendant  to  pei^rm  It  State  v.  How- 
ard. S3  Vt  880,  78  Am.  Dec.  609;  State  t. 
Dfddnson,  41  Wis.  299. 

The  same  witness,  after  stating  that  he 
▼Ifllted  the  deceased  at  defendants  house  on 
Wednesday,  about  a  week  before  her  death, 
wben  he  found  h«  In  bed  tec  the  first  time 
since  she  had  been  there,  was  asked  the  ques- 
tion, "Q.  Did  yon  have  any  convovatton  with 
her  there  in  the  room  on  that  day?"  and  an- 
swered, "Tea,  sir.**  Thai  he  was  asked  If  the 
defendant  was  present  dnring  such  convwsa- 
tion.  and  answered  that  he  vras  not  In  the 
room,  but  was  just  outside  the  room  in  a 
hammof^  about  10  16  feet  away,  and  that 
the  deceased  talked  to  him  in  her  natural 
tone  of  voice,  like  she  always  talked  to  him, 
and  that  the  door  of  the  room  was  open,  and 
that  it  reemed  to  him  tiiat  the  defendant 
could  have  heard  such  converaation  from 
whOTe  be  was,  bnt  that  be  did  not  know  how 
his  hearing  was.  The  defendant's  counsel 
objected  to  the  witness  being  allowed  to  state 
what  the  deceased  said  to  him  <m  this  occa- 
sion, because  It  had  not  bem  shown  to  have 
been  said  In  the  presmce  of  the  defendant 
but  the  objection  was  ovmnled  and  excep- 
tion taken,  and  such  mling  constitutes  the 


twenty-ninth  assignment  of  errw.  The  wit- 
ness then  answered:  "My  cousin  tidd  me  tiiat 
the  operation  had  been  performed  the  night 
before  the  doctor,  and  that  the  thing  had 
been  removed,  and  that  the  doctor  told  her 
on  the  following  Tuesday  that  she  would  be 
able  to  go  home"  This  evidence  was  errone- 
ously admitted.  If  the  conversation  was  not 
had  in  the  presence  or  hearing  of  the  defend- 
ant it  was  hearsay,  and,  to  rendw  it  admissi- 
ble as  having  been  made  In  defendant's  hear- 
ing, the  burdm  vras  npcm  the  state  to  show 
clearly  that  it  occurred  in  the  hearing  of  de- 
fendant, and  this  fact  was  a  preliminary  one 
for  the  court,  and  not  for  the  jury,  to  de- 
cide, before  admitting  the  conversation  In 
evidence,  and  we  do  not  think  that  it  was 
clearly  «■  satisfactorily  shown  to  liave  oc- 
curred In  his  hearing,  particularly  so  in  view 
of  tiie  fact  that  he  was  shown  to  have  been 
a  foreigner,  with  but  a  very  imperfect  knowl- 
edge or  nud»Btendlng  of  the  English  lan- 
guage, In  which  the  questioned  conversation 
was  conducted. 

One  Frank  Mlddaugh,  a  witness  for  the 
stete,  was  permitted,  over  the  objection  of 
the  defendant,  to  testify  to  havii^  heard 
from  tiie  house  of  the  defoidant,  on  the 
night  that  the  deceased  died,  the  distreesed 
cries  of  a  girl  calling  "Doctor,  Doctor,"  and 
that  he  saw  the  defendant  at  the  time  sitting 
In  the  open  trlndow  of  a  lighted  room  In  his 
house,  ftinnlng  himself.  The  mling  admit- 
ting this  evidence  is  the  thirtieth  assignment 

of  CTTOr. 

In  view  of  the  fact  that  at  tiie  time  of  this 
occurrence  It  is  admitted  that  the  ab<Htion, 
if  any,  had  been  accomplished  for  at  least  a 
week  past,  and  that  another  physician  had 
been  called  in  attendance  on  the  deceased,  we 
fall  to  dlscovw  the  pertinency  or  materiality 
of  this  evidence,  and,  without  deciding  Ito  ad- 
mission to  be  reversible  errw,  will  suggest 
that  it  be  excluded  on  another  trial,  as  It 
tends  only  to  Inflame  the  minds  of  the  jury 
in  the  case  against  the  defendant  by  recount- 
ing the  sufferings  of  the  deceased  just  prior 
to  her  death. 

The  thirty-first  assignment  of  exm  Is  aban- 
doned here. 

One  Beed,  who  was  the  undertaker  that  re- 
moved the  body  of  the  deceased  from  the 
bouse  of  the  defendant  was  permitted,  over 
tbe  d^Ondanrs  objection,  to  testi^  that 
irbea  he  went  there  to  see  about  removing 
the  body,  the  defendant  expressed  tbe  wish 
to  him  that  he  would  get  tiie  body  out  as  qul- 
etiy  as  possible,  and  that  he  would  not  bring 
hia  big  apparatus,  "meaning  my  big  dead 
wagon,"  which  was  rather  a  sbowy-lookiog 
wagon,  and  that  he  gave  as  a  reason  that  her 
pwple  did  not  want  it  to  get  out  that  she 
had  died  there.  The  admlsstcm  of  this  evi- 
dence Is  assigned  as  tiie  thirty-second  error. 

There  was  no  error  here.  The  evldMice 
tended  to  show  a  dlqiosltlon  up<m  tbe  part 
of  the  defendant  to  conceal  the  untortonate 
occurrmce  at  hia  hous^  and  thereby  to  estop 
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public  Inqnlrr,  and  toe  tblB  reason  the  ev|- 
(ience  was  not  Improperly  admitted. 

And  BO,  too,  wltb  the  tblrt7-tblrd  assign- 
inoit  of  error,  which  complains  of  the  admis- 
sion In  evidence  ct  the  testimony  of  <me  Car- 
ter, a  witneu  for  the  state,  to  the  effect  that 
he  was  the  officer  who  arrested  the  defend- 
ant, and  that  when  he  srrested  him  the  de- 
fendant walked  through  his  house,  and  picked 
up  from  a  back  portico  some  soiled  clothing 
of  a  female,  and  rolled  it  iq>  In  a  bundle  and 
started  to  throw  it  undor  a  table,  bnt  the 
witness,  noticing  It  to  be  stained,  took  the 
bundle  away  from  blm,  and  such  stained 
clothing  was  also  admitted  in  evidence.  The 
testimony  tended  to  show  a  disposition  on 
the  part  of  the  defendant  to  conceal  evi- 
denees  of  the  crime,  and  tor  that  reason 
there  was  no  error  In  admitting  it. 

In  answer  to  direct  interrogateny  No.  7 
prc^onnded  the  defendant  to  one  Oscar 
PattwBon  as  a  witness  on  his  behalf  the 
said  witness,  after  testifying  that  be  was 
present  in  defendant's  house  when  the  de- 
ceaaed  fLrst  came  tbwe^  stated  that  he  then 
heard  ber  say,  while  sitting  at  a  table,  that 
"she  had  taken  medicine  and  was  fixed." 
This  part  of  the  witness*  answer  was  snp- 
pcessed,  and  not  allowed  in  evideoceb  on  ob- 
jection by  the  state,  and  this  ruling  constl- 
tutos  tibe  thirty-fourth  acMlgnment  of  error. 

There  was  no  error  here.  The  alleged  dec- 
laration €t  the  deceased,  made  In  the  bearing 
of  the  wltnus,  by  its  my  temw  related  to  a 
past  transaction,  and  was  no  part  of  the  res 
gesti^  and  was  properly  excluded  as  bei^g 
hearsay. 

The  same  remarks  apply  equally  as  well  to 
the  exclusltm  of  the  answer  of  the  same  wit- 
ness to  the  eighth  Interroipitoty,  that  la  as- 
signed as  the  thirty-fifth  error.  There  was 
no  error  in  Its  exdndon. 

Upon  the  close  of  the  evidence  in  the  case, 
the  defendants  connael  moved  the  oourt  to 
instroct  the  Jury  to  find  a  verdict  of  acqmt- 
tal  of  the  defendant  on  the  second  comit  of 
the  information,  which  motion  was  denied, 
and  such  ruling  is  assigned  as  tlie  air^ 
sixth  error, 

Tbere  was  no  error  here.  "Bivea  it  the  de- 
fendant had  a  right  to  demand  such  Instruc- 
tion, no  harm  was  done  blm  In  its  refusal, 
for  tlie  reason  that  the  Jury  did  acquit  blm 
of  the  cbai^  laid  in  such  second  count 

The  defendant  then  moved  that  the  court 
require  the  state  to  elect  upon  which  count 
It  would  rely  tor  a  cmviction.  Tbjis  moUon 
vnu  also  denied,  and  such  ruling  is  assigned 
as  the  thirty-seventh  error.  Tliere  was  no 
error  hen.  Both  counts  of  tiie  InformatifflL 
alleged  the  same  crime,  but  by  dlffermt 
meana  The  state  had  a  right  to  rely  upon 
either,  or  both  counts,  and  tbere  was  no  Im- 
prt^HTle^  in  reusing  to  make  such  election. 

The  thirfy-elghai  assignment  of  ereor  com- 
plaiitt  of  a  slight  modification  of  the  fljCteenOi 
instruction  requested  by  tlie  defendant  before 
.jglving  same  to  the  Jury.   It  will  sufasare 


no  ^iBeful  purpose  to  set  out  this  charge  in 
extenso  or  to  give  the  modifiation  complain- 
ed of.  It  is  sufficleat  fw  us  to  say  that 
tbere  was  no  error  in  the  add«ida  of  the 
court  thereto. 

The  thir^-ninth  assignment  of  error  com- 
Idalns  of  the  failure  of  tiiie  judge  to  sign  and 
seal  the  instructions  glvoi  at  the  request  of 
the  defendant  Since  the  adoption  of  our  Re- 
vised Statutes  in  1892,  the  formality  of  seal- 
ing charges  by  the  trial  Jud^  is  no  longer 
necessary.  Denmark  v.  State,  43  Fla.  182, 
31  South.  268.  The  trial  Judge  should,  hi 
con^Uance  with  the  stetate,  officially  sign  the 
diai^  in  such  cases,  but  his  failure  to  do 
80,  In  ordor  to  avail  a  party  before  an  ap- 
pellate court  must  be  duly  excited  to  before 
verdict  otherwise  It  will  be  hdd  to  have  been 
waived.  Morrison  v.  State,  42  Fla.  149,  SS 
South.  97.  There  was  no  complaint  against 
the  failure  of  the  Judge  to  officially  sign  the 
Instructions  given  until  after  verdict  In  the 
motion  for  new  trial,  and  such  Irregularity 
must  therefore  be  held  to  have  Iwcn  waived. 

The  forti^  assignment  of  error  complains 
ot  the  failure  of  the  Judge-to  number  and 
distinguish  the  different  instructions  i^ven 
in  tiie  courts  guieral  chaige.  WUde,  t<x  the 
sake  of  convenience  and  ready  deedgnation.  It 
is  the  custom  and  better  practice  for  tria] 
Judges  to  number  the  s^arate  Inatmctlons 
that  they  give  upon  dlffermt  pn^Mt^tions  of 
law,  yet  we  know  of  no  rule  of  law  that 
would  make  his  failure  to  do  so  available  to 
a  party  txa  writ  of  error.  But  even  if  it  were 
so  available,  the  defendant  baa  waived  It  la 
this  case  by  failing  to  ezo^t  to  or  to  com- 
plain of  it  until  after  verdidt 

The  forty-first  assignment  of  error  com- 
plains of  the  first  paragraph  at  the  courts 
general  charge  to  the  Jury.  Without  ad- 
Judjg^ng  the  feature  of  the  charge  complained 
ot  to  he  erroneous,  vre  will  say  tlut  the 
words  "or  have  an  abtHrtion,"  wherevo:  they 
occur  in  such  charge,  should  be  omitted  from 
such  charge  on  another  trial,  as  the  Informa- 
Uaa  nowhere  alleges  an  intent  to  effect  an 
abrartlixi,  bnt  simply  a  miscarriage^  tli«e  be- 
ing well-defined  differences  between  the  twa 

Tlie  forty-second  aadgnment  of  erm  oom- 
piatos  of  the  fourth,  tixOx  and  seventli  para- 
graphs of  the  court's  gowral  charge.  The 
complaint  urged  against  these  Inatmctlons  Is 
that  they  define  the  diftwent  dcyn^ees  oi  mm- 
dw  and  JusUflable  and  excusable  homicide, 
which  had  nothing  to  do  with  this  caae^  as 
the  defendant  was  charged  only  witb  man- 
slaught^.  There  is  no  merit  in  this  con- 
tention. As  was  stated  hj  the  court  in  bis 
charge^  aftw  giving  the  stetutory  deflidtion 
of  manslaughter,  it  was  necessary  toe  the 
Jury  to  know  the  definitions  of  murder  In  its 
various  degrees,  and  of  Justlflable  and  «x- 
cueabie  homidde,  in  order  rightly  to  under* 
stand  the  statutory  d^nltlon  oi  manslaugh- 
ter. 

The  fw^-third,  forty-fourth,  and  forty-fifth 
asslgnmento  of  etror  complain:  of  divas  in* 
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rtructlonB  by  the  court  to  the  Jory.  Without 
setting  them  out  In  detail,  we  will  Bay  that 
we  have  examined  the  aald  Tarlons  instruc- 
tloDB,  and  dlficover  no  error  In  their  state- 
ment of  the  law. 

The  forty-fllzth  assignment  of  errw  com- 
plains of  the  omission  of  the  Judge  to  sign 
bis  name  officially  to  the  charges  given  by 
the  court  TUB  amlgnment  Is  folly  disposed 
of  above. 

The  forty-seventh  and  last  assignment  com- 
plains of  the  court  permitting  the  Jury  to 
take  the  Information  with  them  to  tb^r  room. 
The  only  evidence  In  the  record  of  the  exist- 
ence of  the  fact  alleged  in  this  assignment  is 
a  recital  of  such  fact  In  one  of  the  grounds 
of  the  motion  for  new  trial.  Under  the  well- 
settled  rule  here,  this  furnishes  no  evidence 
to  an  appellate  court  that  the  recited  fact 
was  true,  and  such  court  cannot,  therefore, 
consider  It   Thomas.v.  State  ex  rel.  Roberts, 

37  Fla.  378,  20  South.  829;  Bryant  v.  State, 
34  Fla.  291. 16  South.  177;  Tbalhelm  T.  State, 

38  Fla.  169,  20  South.  938. 

For  the  errors  found,  the  Judgment  of  the 
Court  below  Is  reversed,  and  a  new  trial 
awarded  at  the  cost  of  the  county  of  Hills- 
borough. 

Since  the  Judgment  Is  reversed,  It  would  be 
Improper  for  us  to  express  any  opinion  upon 
the  sufficiency  of  the  evidence  to  support  the 
verdict— the  question  presented  by  the  tenth 
and.  twelfth  assignments  of  ^ror: 

HOCKEB  and  SHACKLBFOKD,  JJ.,  con- 
cur, .  T, 

CARTEB;  P.  J.,  and  MAXWBLI.  and 
OOOKBBfJ^  JJ..  ccmcur  In  the  <qpliUiHD. 


(M  Fin.  asi) 

BOPHS  r.  LANSING  at  ■!. 

(Supreme  Court  of  Florida,  IMvMon  A.  I>e& 
1.  1903.) 

AFFELUTK  PRACTICE— FINAL  JUDOMBNT- 
VIUT  OF  ERROR— DISHISSAL.  AB  TO 
ONE  OOOBFBNDAHT. 

1.  There  must  be  a  final  judgment,  to  sap* 

port  a  writ  of  error. 

2.  Where  there  are  two  codefecdauts  to  a 
suit,  and  one  of  them  demurs  to  the  declaration, 
and  upon  the  sustaiDin;  of  each  dwaurrer  the 
suit  i*  dismissed  as  to  such  demurring  defend- 
ant but  1b  still  pending  as  to  the  other  defend- 
ant such  order  dinmissiue  the  case  as  to  such 
defendant  Is  not  such  a  final  Judgment  as  will 
support  a  writ  of  wror. 

<Syllabua  by  the  Court) 

Error  to  Circuit  Cour^  Volusia  Ooun^; 
Minor  S.  Jones,  Judge. 

Action  by  E.  E.  ICopes  against  C.  W.  Lan- 
sing and  J.  J.  Curry.  Fr<HU  a  Judgment  dis- 
missing the  action  as  to  Lansing,  plaintiff 
brings  error.  Dismissed. 

B.  Bb  XEopM,  In  inn.  pw. 
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PER  CTTBIAM.  The  plaintiff  In  error  sued 
the  defendants  in  otot,  as  copartners,  In  an 
action  of  assumpsit.  The  defendanto  appear- 
ed In  the  suit,  and  thereafter  defaults  were 
entered  by  the  clerk  against  them  for  want 
of  plea,  answer,  or  demurrer. 

On  September  2.  1899.  the  plaintiff  filed 
his  proofs,  and  the  clerk  entered  a  final 
Judgment  thereon  in  his  favor  against  O.  W. 
Lansing  and  J.  J.  Curry,  late  copartners  d(H 
lug  business  under  the  name  and  style  of 
Lansing  Sc  Cuny. 

On  November  14,  1899,  more  than  60  days 
after  the  entry  of  final  Judgment,  the  de- 
fendant I^nalng  moved  the  court  to  vacate 
the  judgment,  which  moUon  the  court  grant- 
ed on  the  same  day  It  was  filed,  and  the  de- 
fendant Lansing  -demurred  to  the  declara- 
tion. This  demurrer  was  sustained,  and  the 
plaintiff  amended  his  declaration.  The 
amended  declaration  was  demurred  to  by 
Lansing,  and  on  Novembtt  22,  1901,  tbe 
court  sustained  the  demurrer  and  dismissed 
the  case  as  to  Lansing. 

On  April  22,  1902,  the  plaintiff  sued  out  a 
wrtt  of  error  to  this  court  The  writ  of  er- 
ror was  not  sued  out  within  six  months  of 
the  date  upon  which  the  court  granted  de- 
fendant Lansing's  motion  to  open  up  the 
final  Judgment  against  the  copartnership 
(Einstein  et  a1.  v.  Davidson,  Adm'x,  85  Fla. 
342,  text  351,  17  South.  563),  but  was  taken 
within  six  months  from  the  date  on  which 
the  court  dismissed  the  case  as  to  Lansing, 
and  that  Judgment  doubtless  was  the  basis 
upon  which  the  writ  of  error  Issued.  This, 
however,  was  not  a  final  Judgment  as  tbe 
case  was  still  pending  as  to  Curry,  so  far  as 
this  order  could  affect  the  status  of  the  par- 
ties. Hohorst  T.  Hamburg-American  Packet 
Co.,  148  U.  S.  262.  text  264,  13  Sup.  Ct  600, 
$7  L.  Ed.  443,  and  cases  therein  cited. 

The  writ  of  error  Is  dismissed  at  the  cost 
of  the  plaintiff  In  error. 

TAYLOR,  G.  and  H00K3B1B  and  SHAO- 
KLBFORU,  SJ^  concur. 

CARTER,  P.  J.,  and  AtAXWELL  and 
OOCKltELU  JJ-*  concur  in  the  opinion. 


(46  Fla.  197^ 
LOUISVILLE  &  N,  R.  00.  t.  WADB. 
^prenw  Govt  of  Florida,  Dlvlrion  B.  Dee. 

19,  1903.) 

NBGLIQHNCE^PLEADINO- TRIAL  —  INSTRUO- 
TIONS— INJURY  TO  EMPLOYA-TRBSPASSBB. 

1.  One  snine  fw  injury  caused  by  the  nesll- 
gence  of  another,  who,  in  Us  declaratloiu  wfui- 
out  geuerRl  avermeutB,  alleges  the  negligence 
to  be  in  certain  specified  acts  or  omissions,  can 
recover  only  for  injury  Eesulting  from  the  par- 
ticular negligence  alleged. 

2.  It  li  error  for  a  trial  Judge  to  refuse  to  in- 
struct the  jury  that  no  recovery  fov  n«ligent 
injury  can  be  had  by  the  plaintiff  for  DegligeDce 
of  the  defendant  not  covered  by  tbe  declaration: 
and  especially  is  this  true  where  a  charge  given 
by  the  court  may  reasonably  have  led  them  to 
the  contrary  belief. 
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3.  Section  3,  c;  4071,  p.  114,  of  the  Acts  of 
1891,  limits  the  rule  that  an  employe  cannot 
recover  for  an  Injury  occBsioned  by  the  nefrli- 
gence  of  a  fellow  lervant  to  cases  where  the 
person  injured  U  KoUty  of  contributory  negli- 
gence and  the  word  "employe,"  as  used  in  that 
section,  means  such  an  employe  as  would  be  a 
fellow  Berrant  under  the  rule  aboTe  mentioDed. 

4.  Th6  rata  denying  the  master*!  liability  for 
an  injury  if  a  fellow  serrant  has  no  applica- 
tion to  one  who,  when  injured,  was  not  en- 
gaged in  the  performance  of  his  duties  to  the 
common  master,  but  had  left  the  scene  of  his 
labors,  and  was  engaged  in  his  own  pursuits. 

5.  One  who  borrows  a  hand  car  for  use  on  a 
railroad  from  an  employ^  of  the  railroad  com- 
pany who  is  without  either  actual  or  appar- 
ent authority  to  lend  it  for  such  use  does  -not 
thereby  become  a  licensee  upon  the  track  ol 
the  company,  but  Is  a  mere  treBpacser. 

Syllabus  by  the  Court.) 

Brror  to  Olrcnlt  Court,  Holmet  Conntj; 
John  W.  Malone,  Judge. 

Action  by  Amanda  Wade  against  the  Loula- 
TlUe  &  KashviUe  Railroad  Company.  Judg- 
ment for  plaintifC,  and  defendant  brings  er- 
ror. Beversed. 

Blount  &  Bloimt  and  Daniel  Campbell,  for 
plaintiff  In  error.  D.  L.  McKlnnon,  for  de- 
fendant in  error. 

MAXWELL,  J.  The  defendant  In  error, 
hereinafter  called  the  "plaintifF,"  eued  the 
plaintiff  in  error,  hereinafter  called  the  "de- 
fendant," to  recover  damages  for  the  deatli 
of  her  husband,  caused  by  a  collision  near 
the  eastern  boundary  of  the  village  of  West- 
ville  between  a  hand  car  of  the  defendant 
company,  upon  vrhlcb  he  was  going  to  West- 
vill^  and  an  engine  operated  by  the  com- 
pany, running  in  the  opposite  direction.  The 
declaration  allegea  that  the  accident  was  oc- 
casioned by  the  Diligence  of  the  defendant 
In  running  the  engine  backwards  in  the  night 
withoat  the  proper  number  of  fit  and  suitable 
lights  upon  the  engine  and  tender,  and  at  an 
unusual  and  unwarranted  rate  of  speed. 

The  court  charged  the  Jury  as  follows:  "If 
you  And  from  the  fvidence  that  the  defend- 
ant's agents  exercised  due  care  and  caution 
In  operating  the  locomotive  engine  and  cars 
which  collided  with  the  lever  car  and  caused 
the  death  of  the  plaintiff's  husband,  and  used 
all  precautions  which  were  proper,  necessary, 
and  customary  under  the  circumstances  by 
blowing  the  whistle,  ringing  the  bell,  and  ex- 
hibiting signal  lights,  and  were  not  guilty 
of  any  negligence,  then  you  should  find  for 
the  defendant.*'  The  defendant  then  asked 
the  following  instructions  which  were  refus- 
ed; 1.  e.:  "It  is  not  shown  in  this  case  that 
it  was  necessary  to  blow  the  engine  whistle 
passing  through  Westville,  and  It  makes  no 
difference  for  the  purposes  of  tliis  case  wheth- 
er the  whistle  was  blown  or  not;"  and,  "Un- 
less you  believe  from  the  evidence  that  the 
ringing  of  the  engine  bell  while  the  train 
was  passing  through  WestvUle  might  have 
attracted  the  attention  at  the  deceased,  or 
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some  of  the  other  men  with  him  on  the  hand 
car,  and  caused  them  to  stop  In  time  to  avoid 
coUldon,  then  yon  will  not  eonalder  the  Ques- 
tion as  to  whethw  the  bell  wae  rons  or  not 
The  ringing  of  an  engine  beU  Is  for  the  pur- 
pose of  glvlns  warning  of  the  app^oAi^  ot  the 
engine,  and.  If  the  m«i  on  the  band  car  oonid 
not  have  heard  it  ring  by  reason  of  tiie  noise 
made  by  the  running  of  the  band  car,  thai 
it  would  make  no  difference,  so  far  as  your 
verdict  is  concerned,  whether  the  bell  was 
rung  while  the  engine  waa  passing  tbrough 
WestvUle  or  not"  Eaifli  of  tbeee  mlingB  Is 
assigned  as  error. 

The  declaration  cmtalned  no  all^E&tlon 
that  the  defendant  was  negligent  in  falling 
to  blow  the  whistle  or  ring  the  bdl  on  the 
engine,  and  no  general  averments  of  negli- 
gence tmder  which  proof  of  such  omlaslona 
could  have  been  given  to  support  the  plain- 
tiff's action.  The  plaintiff  Is  confined  in  his 
recovery  to  the  cause  of  action  aUeged  In  his 
declaration  (Savannah,  F.  ft  W.'  By.  Co.  t. 
Tiedeman,  88  Fla.  196,  22  Sooth.  6S8h  and 
therefore  was  not  Entitled  to  recoTer  npni 
the  ground  that  ^tber  of  these  precsnUona 
had  been  negligently  omitted  by  thoae  In 
diarge  of  the  en^ne. 

Undw  the  assignment  medicated  i^on  the 
giving  of  the  charge  above  quoted  it  !■  con- 
tended that  the  Instruction  that  If  tbe  de- 
fen<|ant  **a8ed  all  the  precautions  which  were 
proper,  necessary,  and  custixnaiy  udAbt  the 
circumstances  by  blowliv  the  whistle^  rlnv> 
ing  the  bell  and  exblbltlng  signal  Ughts,**  the 
Jury  should  find  for  the  defendant;  Is  errone- 
ous, as  impliedly  Instmcting  tiiem  that  the 
omlssI<m  of  any  of  these  acts  would  cMWti- 
tnte  negligence  wtdeh  wonU  entitle  tbe  idain- 
tlff  to  recover.  Whether  ttie  (diarge  raises 
so  strong  an  implication  of  this  nature  as  to 
constitute  reversible  error,  we  do  not  now 
determine,  as  a  second  trial  of  the  case  win 
doubtless  be  confined  to  the  Isanes  presented 
by  the  pleadings.  It  cannot  be  donbted, 
liowever,  that  such  an  Inference  Is  poaslble 
from  tbe  language  used,  and,  if  erroneous, 
and  prejudicial  to  the  defendant,  It  had  a 
right  to  ask  that  the  point  be  made  clear 
to  the  Jury.  Th«  first  of  the  above-requested 
charges  would  have  served  to  give  the  de- 
fendant the  benefit  ct  the  fact  that  tiie  dec- 
laration did  not  authorize  recovery  tor  failure 
to  sound  the  whlstie  and  to  rebut  tbe  poed- 
ble  Inference  to  the  contrary  contained  In 
the  Instruction  given  by  tbe  court  l^e  re- 
fusal to  give  It  was  reversible  error. 

The  other  requested  instruction  related  to 
the  ringing  of  the  bell  upon  the  ^iglne.  Fw 
tbe  reason  above  given,  the  court  might  prop- 
erly have  refused  to  submit  to  the  Jury  any 
Issue  upon  this  point;  but,  if  it  were  one 
proi)er  to  be  considered  by  them — and  they 
could  have  inferred  that  it  waa  from  the 
charge  above  Quoted— the  charge  requested 
was.  In  eBect,  an  instruction  that  the  negli- 
gence m«itloned  would  not  Impose  liability 
vjfon  the  defendant  nnleas  tt  was  tbe  proKt 
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mate  canse  of  tbe  Injai?  aned  for,  and  stated 
a  correct  limitation  upon  the  ils^t  to  liase  a 
caase  of  action  thereon. 

Two  other  Qaeetlons  are  presented  by  the 
record  before  us,  which  will  necessarily  arise 
upon  another  trial  of  the  cause,  and  which 
we  therefore  determine.  The  evidence  shows 
tliat  Wade  at  the  time  of  hie  death  was  em- 
ployed as  a  member  of  the  bridge  gang  of 
tlie  defendant  engaged  under  the  supervision 
of  a  foreman,  Pooaer^  in  repairing  bridges  on 
the  defendant's  line;  that  he  had  been  dis- 
charged for  the  day,  and  had  borrowed  from 
the  foreman  the  hand  car  fiu*nlshed  to  the 
latter  by  the  defendant  tot  use  In  his  work 
for  the  purpose  of  going  to  Westvllle  to  visit 
his  family;  and  that  It  was  against  the  rules 
of  the  company  for  Pooser  to  lend  the  hand 
car  for  such  a  purpose.  In  making  the  run 
to  Westvllle  the  collision  occurred  In  which 
Wade  was  killed.  The  defendant,  by  objec- 
tions to  testimony  and  by  charges  requested 
of  the  court,  raises  the  questions  whether 
at  the  time  of  bia  injury  Wade  was  either  an 
employ^  of  the  defendant  for  whose  death 
it  Is  not  liable  in  damages  if  his  own  negli- 
gence contributed  th^to,  or  a  lleeoaee  right- 
fully upon  tbe  track  ot  the  defendant  We 
think  that  he  was  neither. 

Section  3.  c  4071,  p.  114,  of  the  Acts  of 
1891,  which  provides  that  "If  any  person  is 
Injured  by  a  railroad  company  by  the  run- 
Ding  of  tbe  locomotives;  or  cars,  or  other  ma- 
chinery of  such  company^  he  being  at  the 
time  of  such  injury  an  employ^  of  the  com- 
pany, and  the  damage  was  caused  by  uegli- 
gence  of  another  employ^,  and  wlthoat  fault 
or  negligence  on  the  part  of  the  person  In- 
jured, his  employment  1^  the  company  shall 
be  DO  bar  to  a  lecovery,"  limits  the  role  that 
an  employfi  cannot  recover  for  an  Injury  oc- 
casioned by  tbe  n^ligence  of  a  fellow  serv- 
ant to  cases  where  the  person  injured  was 
guilty  of  contributory  negligence.  The  rule 
as  to  fellow  servants  had  no  application  to 
one  who,  though  in  the  employment  of  tbe 
principal  whose  servant's  negligence  occa- 
sioned the  Injury,  was  not,  when  injured,  en- 
gaged in  the  performance  of  his  duties  as 
such  employe,  but  had  left  the  scene  of  his 
labors,  and  was  engaged  in  the  pursuit  of 
bis  own  ends.  Wood  on  Master  and  Servant, 
i  404;  Wink  v.  Weller,  41  111.  App.  336; 
Doyle  v.  Fltchburg  B.  Co.,  162  Mass.  66,  37 
N.  E.  770,  25  L.  R.  A.  157,  44  Am.  St  Rep. 
335;  Washburn  v.  Nashville  &  Chattanooga 
R.  R.  Co.,  3  Head  (Tenn.)  638,  75  Am.  Dec. 
784.  One  so  Injured,  therefore,  is  not  an 
employ^  within  the  meaning  of  the  present 
statute. 

Nor  was  Wade  a  licensee  rightfully  upon 
the  track  of  the  defendant  at  tbe  time  of 
his  death.  It  is  true  he  had  the  permission 
of  his  immediate  superior,  the  foreman  of 
the  bridge  gang,  to  use  the  hand  car  as  be 
did;  but  ample  and  uncontradicted  testi- 
mony shows  that  the  foreman  had  no  right 
nor  authority  to  lend  the  use  of  the  track 
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and  the  band  car  fumisOied  to  him  as  an  Im- 
plement for  use  in  hla  work  to  private  Indi- 
viduals for  their  own  benefit  or  pleasure. 
And  there  Is  nothing  in  the  position  or  du- 
ties or  usual  conduct  of  such  a  foreman,  as 
now  shown  to  us.  from  which  the  existence 
of  such  a  light  could  be  Inferred.   His  per- 
mlsdtm  to  use  the  car  therefore  did  not  bind 
the  company.    Rathbone  y.  Oregon  Railroad 
Company,  40  Or.  225,  66  Pac.  909;  Inter- 
national &  O.  N.  B.  Co.  V.  Oock,  68  Tex. 
713,  5  S.  W.  635,  2  Am.  St  Bep.  521;  Inter- 
I  national  &  G.  N.  B..  Co.  v.  Prince,  77  Tex. 
I  560,  14  S.  W.  171,  19  Am.  St  Rep.  795.  And 
{  without  some  reason  to  Infer  tbe  authority, 
j  It  is  Immaterial,  whethw  Wade  had  express 
I  notice  of  this  lack  ot  power  or  not  though 
;  the  uncontradicted  testimony  la  that  he  did 
I  have  such  notice. 

;  Upon  the  case  as  now  presented,  there- 
I  fore,  the  measure  of  duty  or  care  owing  to 
j  Wade  was  that  due  to  a  trespasser  upon  the 
:  track  at  the  time  and  place  of  the  injury  to 
j  him. 

:  As  the  evidence  as  to  the  measure  of  dlll- 
I  gence  shown  by  the  defendant  company  and 
I  as  to  tbe  character  and  customary  use  of  tbe 
i  place  where  tbe  accident'  occurred  may  be 
I  dliferent  on  another  trial,  we  express  no  (^pin- 
ion upon  the  sufficiency  of  that  now  present- 
ed to  support  tiie  verdict 

The  Judgment  la  reversed,  and  a  new  trial 
ordered. 

OABTBIt  P.  J.,  and  OOOKRELIi,  J.,  con- 

CDT. 

TAYLOR.  0.  J.,  and  SHAGELEFORD  and 
HOCKER,  JJ.,  concur  In  tbe  opinion. 


(47  Fta.  M> 
SUXTB  et  al.  v.  HOPS  et  nz.. 
(Supreme  Court  of  Florida,  Division  B.  Jan. 

18.  1904.) 

CONDITIONAL  BALB-PLBADINQ— CHATTOL 
MORTOAQO-WHAT  CONSTITUTBS. 

1.  Where  purties  inteud  a  conditional  sale, 
rather  than  a  mortgage,  the  Intention  will  be 

given  effect. 

2.  An  instrument  In  form  a  conditional  hill 
of  sale,  and  alleged,  Id  a  bill  se^inir  to  enforce 
it  to  be  a  conditional  hill  of  sale,  will  not  VD- 
on  demurrer  to  the  bill,  he  held  a  mortgage.  If 
tbe  circumstances  under  which  it  was  given  are 
such  that  it  will  be  held,  in  law,  a  mortgage, 
but  these  do  not  appear  from  the  bill,  tfaey  must 
be  set  up  b7  plea  or  answer. 

3.  A  feature  essential  to  a  mortgage  is  an 
indehtedoefls  which  it  is  designed  to  secure. 
Tbe  existence  of  this  is  not  implied  in  a  provision 
that  a  bill  of  sale  shall  be  void  if  the  grantors 
shall  V&7  a  certain  sum  of  money  by  a  certain 
day.  Payment  of  money  does  not  necessarily 
imply  a  previous  binding  obligation  to  pay.  but 
may  be  made  as  the  recompense  or  equivalent 
for  some  present  benefit,  the  procurement  of 
whidi  is  optional  with  the  payor. 

Taylor,  C.  J.,  and  Shackleford,  J.,  dissent- 
ing. 

(Syllabus  by  the  Court) 


S.  8«e  Chattsl  HortgageB,  vol.  9,  Cast  Dig.  |  M; 
I,  VOL  43,  C«it  Dig.  I  ISSt. 
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Appeal  tmm  CSrcnlt  Ooort,  Hernando 
County;  William  A.  Ho(Aa>,  JnOge. 

Bill  by  William  J.  Smith  and  Ijurkln  J. 
Edwards  against  Jordan  W.  Hope  and  Grace 
M.  Hope,  hia  wife.  Decree  for  defen^ants^ 
and  complainants  appeal.  Berersed. 

The  appellants  filed  a  bill  In  the  court  be- 
low for  the  enforcement  of  the  following  In. 
Btrument,  1.  e.: 

"State  of  Florida,  Hernando  Co.  Know  all 
men  by  these  presents,  that  we,  J.  W.  Hope 
and  wife,  Oraco  M.  Bope,  for  and  In  consider- 
ation of  the  snm  of  two  hundred  dollars 
(¥200.00)  received  In  hand  this  day,  the  re- 
ceipt of  which  we  hereby  acknowledge,  have 
bargained,  sold  and  transferred,  and  by  these 
presents  do  bargain,  sell  and  transfer  to  W. 
J.  Smith  &  Oo.  of  Fitzgerald,  State  and  conn- 
ty  aforesaid,  the  following  fifty  (CO)  head 
good,  likely  stock  cattle  marked  as  follows: 
split  and  upper  bit  in  each  ear  [here  followa 
diagram]  brand  JH. 

"Tbe  condlUon  of  this  sale  is  that  if  the 
said  J.  W.  Hope  or  Grace  M.  Bo^,  his  wife, 
shall  pay  or  cause  to  be  paid  to  the  said  W. 
J.  Smith  &  Co.  or  order  the  said  snm  of  two 
hundred  dollars  (f200.00)  on  or  before  No- 
vember let,  A.  D.  llKiO,  tttifi  sale  and  transfer 
to  be  null  and  void,  otherwise  to  be  and  re- 
main good  and  effectual  In  law.  In  which 
event  we  agoee  to  deliver  to  said  W.  J.  Smith 
&  Co.  at  Fitzgerald,  without  charge,  tbe  ;fifty 
bead  of  cattle  herein  described. 

"Witness  our  bands  and  seals  this  28rd  day 
of  July,  A.  D.  1900.  J.  W.  Hope.  [Seal.] 
G.  M.  Hope.  [Seal.] 

.  "Witness:  Tboa.  D.  Dnren*  D.  H.  Bpxedi- 
er." 

The  bill  alleged  the  Instrument  to  be  a  deed 
of  bargain  and  sale,  with  provision  that  It 
abould  be  null  and  void  if  tbe  defendants 
should  pay  to  complainants  the  snm  of  |200 
on  or  b^ore  November  1, 1900,  and  with  spe- 
cial covenant  or  agreement  for  delivery  of  the 
cattle  without  charge  In  default  of  such  pay- 
ment The  prayer  of  the  bill  was  for  delir- 
ery  of  the  cattle. 

The  defendants  demurred  to  the  bill;  the 
fourth  ground  of  demurrer  being^that  "com- 
plainants cannot  obtain  the  relief  sought,  fw 
the  reafion  that  the  contract  sued  on  is,  in 
effect  and  in  law,  a  mortgage."  This  ground 
of  the  demurrer  was  sustained,  and  from  this 
mllng  tbe  complainants  appealed. 

J.  G.  Davant,  for  appdlants.  Geo.  G.  Uar- 
tln,  for  appellees. 

UAXWEIX,  J.  (after  stating  tbe  facts). 
The  question  presented  by  this  appeal  Is 
whether  the  Instrument  In  question,  viewed 
fu  the  light  of  the  allegations  of  the  bill,  Is  a 
conditional  sale  or  a  mortgage.  Upon  its  face 
It  pnrixirts  to  be  a  conditional  sale,  the  alle- 
gations of  the  bill  are  that  It  la  a  sale,  and 
It  is  sought  in  the  bill  to  enforce  It  as  such. 
An  essential  feature  to  a  mortgage  is  the  ex- 
istence Hi  an  indebtedness,  payment  of  which 


It  fs  deirigned  to  aecuie.  Thrae  Is  no  soggea- 
tion  in  eitber  the  bill  of  complaint  or  tbe  in- 
strumont  in  qneatloa  that  any  tadebtedness, 
either  already  Incnrred  ta  then  created,  ex- 
isted on  the  part  of  the  defendants,  to  secnre 
which  this  instrument  was  giTen.  No  refav 
ence  is  made  to  the  payment  of  Interest— a 
usual  thing  if  the  Intention  Is  to  create  and 
secnre  a  debt— nor  Is  there  anything  to  Indi- 
cate that  the  Intention  of  tb»  partlea  was  not 
wbat,  from  the  fiice  of  the  Instrnmrat;  it 
would  appear  to  havo  been.  Nettbtx  par^ 
may  have  desired  to  make  a  mortgage.  Tbe 
makers  of  tiie  Instmment  may  have  been  on- 
willing  to  aranme  a  personal  llaMlity  to  the 
other  party,  with  a  resulting  risk  of  having 
to  make  good  the  deficit,  It,  firom  death,  de- 
cline in  values,  low  prices  at  forced  sale,  or 
other  cause,  tbe  cattle  couTeyed  should  not 
prove  sufficient  to  satls^  tbe  debt;  and  flie 
other  parties  may  haTe  bem  unwilling  to 
risk  Uie  ddays  and  expense  at  a  f  weclosure 
suit  So  fttr  as  appears,  tills  was  tiie  case. 
When  a  c<MidItlonal  sale  Is  Intended,  tbe  In- 
tention win  be  given  effect  McGrilT  t.  For^ 
ter,  6  Fla.  878;  HoUIngsworth  t.  Handcock, 
7  Fla.  888;  Franklin  v.  Ayer,  22  Fla.  654. 

The  fact  that  the  condition  which  shall  de- 
feat tbe  conv^ance  Is  that  tbe  grantors  shall 
pay  money  to  the  other  parties  does  not  im- 
ply an  existing  Indebtedness,  and  an  obliga- 
tion to  pay.  vphetber  they  so  elect  or  not  A 
payment  Is  not  necesssrlly  in  discharge  of  a 
previous  obligation,  but  may  be  tbe  delivery 
of  money  as  an  equivalent  or  recompense  for 
some  present  benefit,  tbe  procurement  of 
which  Is  optional  with  tbe  payor.  Thus  <me 
pays  cash  for  goods  which  be  purchases,  or 
in  con^deration  of  a  release  which  be  pro- 
cures. So,  here,  the  payment,  optional  with 
tbe  grantor,  when  made,  Is  tiie  recompense  or 
equivalent  which  he  pays  tcr  tbe  resulting 
benefit  obtained  by  tbe  fwfeltnre  of  tbe  con- 
ditional conveyance. 

This  question  Is  disposed  of  by  tbe  ded- 
slons  of  this  court  above  cited.  In  the  two 
latter  cases  the  condition  In  the  Instrument 
was  that  the  grantor  should  pay  money,  as 
In  this  case.  '  In  HoUIngsworth  t.  Handcock 
the  court  held  the  Instrument  to  be  a  condi- 
tional sale,  saying,  "There  seems  to  have 
been  no  previous  negotiations  betwem  tbe 
parties,  nor  any  loan  or  debt  due,  or  mortgage 
spoken  of  to  secure  a  previous  debt"  And 
in  that  case  the  condition  was  tiie  payment 
of  a  certain  sum  of  money,  and  Interest  there- 
on, which  contains  an  Intimation  of  Indebt- 
edness not  present  In  >  the  Instant  case.  In 
the  ease  of  Franklin  v.  Ayer,  the  court 
white  holding  the  instrument  there  InTolred 
to  be  shown  by  the  evidence  In  the  case  to 
be  a  mortgage,  says:  "Viewing  the  trans- 
action up<Hi  the  papers  alone,  and  In  the  ab- 
sence of  evidence  alluded  to.  we  think  it 
inlght  be  doubtful  whether  the  parties  In- 
tended to  make  a  mortgage,  or  a  conditional 
sale.  The  papers  alone  would  cleaiiy  Import 
a  conditional  sale,  If  It  wwe  not  that  tbe  pa- 
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per  called  In  -ttie  record  ■a.  fboDd  for  UfUf  re- 
cites that  tliere  was  an  exlatlnjg  debt  eT^ 
deuced  by  a  prondBSory  note  for  tbe  amount 
advanced  by  F.  to  A."  In  the  caae  at  bar, 
as  we  bave  Been,  tbore  Is  no  eTldence  and  no 
aroment  In  the  bill  to  vary  tlie  natural  Im- 
port of  the  language  of  tbe  Inatrument. 

Such  an  Instrument  may,  of  coarse,  be  ex- 
ecuted under  such  circumstances  and  with 
such  intention  as  to  ccmstltnte  It^  Mnder  sec- 
tion X981  of  the  BeTlsed  Ststates  of  1892,  a 
mortgage  rather  than  a  conditional  sale. 
Where  such  dreumstances  do  not  appear 
from  the  bUl,  howerer,  the  i^olnt  cannot  be 
raised  by  d^urm,  bnt  the  facts  must  be 
set  up  by  plea  or  answer. 

Tbe  other  grounds  of  demurrer  have  not 
been  ainned  before  ns,  nor  have  Ittey  been 
considered  by  the  lower  court  from  the  stand- 
point frpm  which  It  must  now  vlev  them, 
and  we  therefore  reserre  any  dlscusrion  of 
them. 

The  order  of  the  court  below  sustaining  the 
fourtb  ground  of  tbe  demurrer  to  tbe  bill  Is 
reversed,  and  tbe  cause  remanded. 

GARTBB,  P.  3^  and  COCKBBLI^  J.,  am- 
cnr. 

HOOEXB,  being  disqualified,  took  no 
part  In  the  consideration  of  tbbi  oi^lnlon^ 

TAYLOR,  C.  J.  (dlBS»tlng).  I  cannot  agree 
to  tbe  conclusion  reached  in  tbls  case.  In 
the  (H>lnlon,  It  la  veiy  properly  ssld,  *iin 
essential  feature  to  a  mor^ge  Is  the  exist- 
ence of  an  Indebtedness,  payment  of  wtalcb 
It  Is  designed  to  secure."  Tbe  opinion  Uien 
proceeds  to  say  that  "Oiav  is  no  suggestion 
In  dtber  the  bill  of  complaint  or  tbe  Instro- 
ment  In  question  that  any  Indebtedness, 
tber  already  fiicuzred  or  then  create  existed 
on  the  part  of  tbe  defendants,  to  secure 
which  this  instrument  was  given."  In  the 
latter  conclusion  I  am  unable  to  agre&  The 
Instrumrait  set  out  In  the  bill  for  its  specific 
enforcement  first  acknowledges  rec^pt  from 
Smith  &  Co.  <tf  the  definite  sum  of  f200; 
then,  by  apt  words  bargains,  sells  and  tnms- 
fers  to  them  certain  defiidtely  described  cat- 
tle; then  follows:  "The  condition  of  this 
sale  is  that  If  tbe  said  J.  W.  Hope  or  Grace 
M.  Hope,  his  wife,  shaU  pay  or  cause  to  be 
paid  to  the  said  W.  I.  Smith  &  Company  or 
order  tiie  said  sum  of  two  hundred  dollars 
(V200.0(9  <m  or  befcve  November  Ist,  A.  D. 
ISOO,  this  sale  and  transfer  to  be  null  and 
void;  otherwise  to  be  and  remain  good  and 
effectual  In  law,  In  which  event  we  agree 
to  deliver  to  said  W.  J.  Smith  &  Ca  at  Fitz- 
gerald, without  charge,  the  fifty  head  of  cat- 
tle herein  described."  In  this  >smdItlon  we 
have  the  annulment  of  the  mtlriB  instrnment 
eqiresdy  made  to  depend  upon  the  happen- 
ing of  what  event?  "If  the  said  3.  W.  Hope 
or  Grace  M.  H<^  his  wlfft,  shall  pay  OS 
canse  to  be  paid  to  the  said  W.  J.  Smith  & 
Ca  or  order  the  said  sum  of  two  hundred 


dollars  (¥200.0(9  on  or  befbre  XoTOpiher  1st; 
A.  D.  1900."  Bonvier  defines  the  word  "pay" 
as  follows:  "To  discharge  a  debt;  to  driver 
a  creditor  the  value  of  a  debt,  dther  in  mon- 
Ciy  or  tn  goods,  to  hia  acceptance,  by  which 
the  debt  is  discharged;**  and  he  defines  the 
word  "payment"  to  be  Vthe  fulfillment  <tf  a 
promise,  or  the  pofbrmance  of  an  agreement. 
The  discharge  in  money  of  a  sum  du&  It 
Implies  the  existence  of  a  debt;  of  a  party 
to  whom  it  is  Awed,  and  of  a  satlsfitctlon  of 
tbe  debt  to  that  pa^."  Tattle  v*  Armstead, 
68  Conn.  175,  22  AH.  077;  Farm^svUle  v. 
Greenville  Nat  Bank.  S4  Tex.  40,  19  8.  W. 
834;  .Bloodwortb  v.  Jacobs,  2  La.  Ann.  24. 
Webster  defines  tbe  word  "pay"  to  be  '"to 
dlsdiarg^  as  a  debt  €tt  obligation,  by  giving 
or  doing  that  whicb^is  due;  to  make  due  re- 
turn ftff;  to  d^ver  the  amount  or  value  of 
to  the  person  to  whom  It  Is  owing."  Bo, 
when  the  parties  to  tbls  Instrument  used  tbe 
words  "pay  or  cause  to  be  paid"  a  definitely 
specified  sum  of  money.  It  implied  tbe  exist- 
ence of  a  debt  tat  that  snm  owed  by  the 
party  who  undertook  to  pay  to  the  party  to 
whom  meb  payment  was  to  be  mad&  The 
condition  In  this  Instrnment  further  fixes  a 
definite  date  to  wblch  sudi  payment  sliould 
be  made,  and  further  eontolns  a  promise  to 
pay  the  sum  named  **to  the  order"  of  Uie 
payees  named,  so  that  It  cannot  be  said  that 
the  insbrument  left  it  opUuial  akme  wilb 
the  makers  thereto  whether  they  would  pay 
the  money  or  d^ver  the  cattle.  I  take  it 
tbMt,  under  this  instrument  W.  J.  BmlOi  ft 
Ca,  tbe  payees  named  tberein,  conld,  at  any 
time  after  the  date  fixed  In  the  iqstmmait 
fw  the  payment  of  the  money  named,  have 
required  tbe  makers  <tf  tiiat  Instrument  to 
have  paid  the  amount  named  therein  to  a 
tiilrd  party  by  a  draft  or  wdw  tat  the 
amount,  whether  the  makers  were  then  in  a 
frame  of  mind  to  deliver  the  cattle  In  specie 
or  not 

In  McOrift  T.  Porter,  5  Fla.  878,  a  mort- 
l^tge  of  p^Bonalty  is  defined  as  follows:  "A 
mortgage  of  personalty  is  a  conveyance  of 
the  absolute  property  and  interest  ther^ 
defeasible  on  the  performance  of  some  con- 
dition subsequent  snch  as  the  payment  of 
mmiey,  doing  some  act  by  tbe  mortgage,  or 
the  like."  This  definition  describes  the  In- 
strument under  discusalon  fully  and  accu- 
rate, and,  under  our  statute  making  any 
instrument  of  wilting  a  mortgage  that  is 
given  for  the  purpose  m  witib  the  bitentlon 
of  securing  tbe  payment  of  money,  I  think  it 
is  clear  that  tbe  Inatrument  Involved  In  ttiia 
suit  is  a  mwtgage,  and  nothing  man.  That 
it  does  not  provide  expressly  for  tbe  payment 
ot  interest  on  the  debt  it  secures  Is  no  crite- 
rion by  which  to  test  the  diaracter  of  tbe 
Instrnmttit  It  certainly  bwe  Interest  at  tbe 
legal  rate  from  the  date  -fixed  tliereln  fW 
the  paymmt  of  the  amount  agreed  herein  to 
be  paid,  and  tbe  interest  on  the  sum  loaned 
for  the  time  anterior  to  that  date  may  have 
been  deducted  Ixr  the  creditor  from  tbe  stini 
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toaned  In  advance  at  the  time  of  the  loan. 
But  again,  Z  do  not  think  that  this  instru- 
ment can,  in  any  event,  be  held  to  be  a 
conditional  sale,  for  the  reason  that  It  shows 
on  Its  face  that  the  condittonal  sellers  have 
all  along  retained  possession  of  the  property 
sold.  To  constitute  a  conditional  sale,  an 
essential  feature  Is  the  delivery  of  possession 
of  the  thing  sold  by  the  seller  to  the  pur- 
chase. In  any  aspect  of  the  case,  I  think 
It  is  clear  that  the  Instrument  here  Is  a 
mortgage,  and  can,  under  our  statute,  be  ea- 
forced  only  by  foreclosure,  and  that  the  court 
below  properly  sustained  the  demurrer  of  the 
defendants  below  to  the  bill  of  the  complain- 
ants on  that  ground,  and  that  the  decree 
appealed  from  should  be  afflimed. 

SHAGELEFORD,  J.,  concnn  In  the  fore- 
going dissenting  opinion. 


{K  Pla.  im 

STRICKIiAND  et  al.  v.  KNIGHT  et  at 
(SopTame  Ooort  of  Florida.  Jan.  11,  1904.) 
APPEAL— SXJPBRSEDEU.B—CONTBHPT  OF  COURT. 

I.  A  temporary  injunction  restraining  county 
sonuniasioners,  until  the  farther  order  of  the 
soort,  from  issuing  to  one  F.  a  license  tor  the 
sale  of  liquors  in  a  certain  precinct,  on  the 
ground  that  soch  sale  was  unlawful  in  that  pre- 
cinct, as  a  result  of  a  local  option  held  in  the 
county,  was  dissolved.  An  appeal  was  taken, 
nod  supersedeas  granted,  suspending  the  ef- 
fect of  the  order  dissolring  the  injunction. 
Pending  this  appeal  and  supersedeas,  the  com- 
missioners, upon  advice  of  counsel,  granted  a 
permit  for  the  sale  of  llguors,  though  for  a  new 
business  year.  The  action  of  the  chairman  of 
tiie  board,  who  put  the  motion  for  such  permit 
and  declared  it  carried,  of  the  members  of  the 
board  who  voted  for  the  permit,  and  of  the  at- 
torney who  advised  i^  was  in  contempt  of  the 
a)n>eliate  court. 

(Syllabus  by  the  Ooort) 

In  Banc.  Appeal  from  Circuit  Court,  Hills- 
borough County;  Khydon  M.  Call,  Judge. 

BUI  by  Thomas  M.  Strickland  and  others 
against  Andrew  J.  Knight  and  others,  as 
county  commlsslonei'S.  Decree  t(X  defend- 
ants, and  plaintiffs  appeal.  Rule  to  show 
cause  why  respondents  should  not  be  found 
guilty  of  contempt.  Respondents  found 
guilty. 

On  January  8,  lOOS,  appellants  died  their 
bill  In  equity  in  the  circuit  court  of  Hillsbor^ 
ough  county  against  the  appellees;  alleging, 
among  other  things,  that  in  1887  an  electl<m 
was  duly  held  in  said  county  in  accordance 
with  the  provisions  of  article  19  of  the  pres- 
ent Constitution,  and  laws  made  In  pursu- 
ance thereof;  that,  by  the  result  of  said  elec- 
tion, as  declai-ed  by  the  county  commission- 
ers, the  majority  of  the  votes  cast  was  in  fa- 
vor of  the  sale  of  Intoxicating  liquors,  but 
that  in  certain  precincts,  Including  Precinct 
No.  19,  the  majority  of  the  votes  cast,  as  so 
declared,  was  against  the  sale  of  such  liq- 
aors;  that  within  three  weeks  prior  to  the 
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filing  of  the  bill  one  George  E.  Falson  had 
given  notice  by  publication  of  his  Intention 
to  make  application  to  the  appellees  for  a 
permit  to  sell  liquor  In  said  Precinct  No.  19, 
and  that  attached  to  said  notice  was  a  peti- 
tion purporting  to  contain  a  majority  of  the 
qualified  voters  of  said  precinct,  which  no- 
tice and  petition  were  apparently  in  con- 
formity to, the  requirements  of  law;  that  on 
January  6, 1003,  said  Falson  presented  to  ap- 
pellees bis  said  application  for  a  permit;  that 
appellants  were  present,  and  protested 
against  its  being  granted,  but  that  appellees 
expressed  thetr  intention  of  being  guided  by 
the  advice  of  Barron  Phillips,  their  legal  ad- 
viser; that  Phillips  subsequently  stated  that 
In  consequence  of  an  order  made  by  him 
while  circuit  judge  In  1894  or  18G5,  by  which 
the  election  of  1887  was  declared  void,  he 
would  advise  appellees  to  grant  Falson'a  per- 
mit; that,  in  view  of  the  premises,  the  ap- 
pellees would  on  January  7, 1903,  at  2  o'clock 
p.  m.,  entertain  and  grant  said  permit,  if  not 
enjoined.  The  bill  also  alleged,  upon  Infor- 
mation and  belief,  that  the  order  made  by 
said  Phillips  when  circuit  Judge  was  made  In 
a  mandamus  proceeding  instituted  one  Cal 
Floyd  against  the  county  commissioners  of 
Hillsborough  county  to  compel  them  to  issue 
a  permit  to  sell  liquors  in  one  of  the  pre- 
cincta  In  which  the  majority  vote  was  against 
such  sale;  that  the  matters  set  up  In  said 
proceeding  as  grounds  for  avoiding  said  elec- 
tion were  untrue;  that  no  Issue  of  fact  was 
raised  In  said  proceeding;  tSiat  Floyd  folsely 
and  fraudulently  represented  to  the  court  In 
said  proceeding  that  said  grounds  were  true; 
tbat  no  record,  not^  or  paper  relating  to  said 
mandamus  proceeding  could  be  found  upon 
the  records  of  the  circuit  court  of  Hillsboi^ 
ough  county;  and  that  there  was  nothing  np- 
on  said  records  to  show  that  any  such  pro- 
ceeding was  ever  Instituted  or  carried  on  in 
said  county.  The  bill  prayed,  among  other 
things,  that  an  injunction  Issue  against  ap- 
pellees, restraining  and  enjoining  them  from 
granting  any  permit  to  sell  llqu(»rs,  wines, 
and  beer  to  said  Falson  toe  Precinct  No.  19, 
and  that  such  Injunction  be  made  pexpetoaL 
On  January  7,  1903,  the  coort  made  an  order 
that  appellees  "are  hereby  enjoined  and  re- 
strained from  granting  to  George  EL  Faison 
a  permit  to  sell  liquors,  wines,  and  beers  for 
Precinct  No.  19  until  the  further  order  of  tills 
court" 

On  January  28, 1903,  the  Judge  of  the  Sixth 
Circuit  being  absent  from  the  state,  applica- 
tion was  made  by  appellees  to  the  Jodge  of 
the  Fourth  Circuit  for  dlssolutitm  of  the  in- 
junction; and  upon  said  appllcatlcm  tiie  court 
vacated  the  injunction  upon  the  ground  that 
ttarae  was  no  eqnlt7  in  the  bill,  from  which 
order  appellants  entered  their  appeal  to  tbls 
court 

On  Febmary  18,  1906.  the  Chief  Justice 
made  an  order  tbat  said  aiv^l  operate  as  a 
supersedms  of  the  cr&ia  vacating  the  Injnnr* 
tlon,  BO  that  ttm  vacation  of  the  injonctloB 
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be  SQSpended  hy  each  stipersedeas,  upon  con- 
ditions therein  named,  which  were  subse- 
quently complied  with. 

On  July  14,  1003,  a  motion  to  advance  the 
cause  for  hearing  upon  the  dockets  of  this 
court  was  made.  The  motion  was  baaed  up- 
on the  ground  that  the  cause  was  one  of  pub- 
lic right,  and  involved  public  Interest,  and 
upon  the  further  ground  *that,  subsequwit  to 
the  decision  In  the  mandamus  proceeding  in- 
stituted by  Cal  Floyd,  the  county  commis- 
slonera  had  regarded  the  election  of  1887  as 
void,  and  Issued  permits  to  sell  liquors  in 
certain  precincts  other  than  No.  19  which  vot- 
ed against  the  sale  at  said  election,  and  that 
an  early  decision  of  this  case  would  be  nec- 
essary to  guide  the  county  commissioners  In 
determining  future  applications  for  permits 
to  sell  liquors  In  precinct  No.  10  and  other 
precincts  voting  against  the  sale  of  liquors  at 
said  election,  and  to  enable  the  state  and 
county  to  collect  its  revenue  for  licenses  to 
be  Issued  In  such  precincts  If  licenses  could 
be  Issued  therein.  There  was  no  suggestion 
that  Falsou  would  attempt  to  comply  with 
the  law  and  renew  his  application  for  a  per- 
mit for  the  new  license  year  beginning  Octo- 
ber 1.  1903;  and  though  an  afBdavit  filed 
with  the  motion  to  advance  made  by  one  of 
the  appellees  stated  that  he  believed  an  ap- 
l^kfltion  would  again  come  from  Precinct  No. 
10  for  a  permit  for  the  year  beginning  Octo- 
ber 1,  1903,  no  facts  JustiCying  such  belief 
were  stated,  and  it  was  not  even  suggested 
that  any  one  b^eved  that  Falson  would  re- 
new his  application  at  that  time.  In  opposi- 
tion to  the  motion  to  advance,  an  affidavit 
made  by  one  of  the  appellees  was  filed  by 
appellants,  stating  that  the  county  of  Hills- 
borough was  only  a  nominal  party  to  the  pro- 
ceeding; that  the  cause  was  being  defended 
In  the  name  of  appellees,  as  county  commla- 
Bloners,  by  Geo.  E.  Faison,  the  Individual 
seeking  a  whisky  penult;  that  the  county 
commissioners  had  not  employed  the  attor^ 
neys  who  were  defending  the  suit  in  the 
name  of  the  county,  but  were  permitting 
them  to  use  the  names  of  the  commissioners, 
though  such  attorney  merely  represented  Fai- 
son; ttiat  the  commissioners  had  never  pass- 
ed a  resolution  asking  for  the  advancement 
of  the  cause;  and  that  the  motion  to  advance 
was  made  at  the  Instance  of  Faison,  or  for 
those  whom  he  represented  in  seeking  to  se- 
cure a  whisky  permit.  At  the  hearing  on  Ju- 
ly 1^  1003,  this  court  denied  the  motion,  stat-> 
Ing  as  its  reason  "that  application  for  ad- 
Tancement  had  been  delayed  antil  the  court 
Ib  ni>on  the  eve  of  its  summer  recess,  in  con- 
sequence of  which  there  will  not  be  time  to 
dispose  of  the  case  prior  to  October,  1903,  at 
which  time  the  license  involved  In  the  case 
will  have  expired  by  law,  and  therefore  that 
the  decision  of  the  cause  then  would  be  of  no 
substantial  benefit  to  any  of  the  parties." 

On  December  8,  1003,  a  rule  nlhl  based  up- 
on affidavit  of  appellants*  attorney  was  Issu- 
ed by  this  court  against  appellants  Branch, 


Ware,  and  Galvln,  and  against  W.  O.  Hobbs, 
who  ^ce  the  appeal  succeeded  Andrew  J. 
Knight  as  a  member  of  the  board  of  county 
commissioners  of  Hillsborough  coimty,  and 
against  Barron  Phillips,  the  attorney  for  said 
board,  requiring  them  to  show  cause  why 
they  should  not  he  held  in  contempt  tor  a 
violation  of  the  sup^edeas.  The  rule  al- 
leges that  after  the  supersedeas  was  perfect- 
ed, and  with  due  notice  thereof,  the  county 
commissioners  of  Hillsborough  county,  by  a 
majority  vote,  granted  to  Geo.  EL  Faison  a 
permit  to  sell  liquors,  wines,  and  beer  in  Pre- 
cinct No.  19;  that  Branch,  Ware,  and  Hobbs 
voted  for  the  motion  to  grant  the  pmnit; 
that  Galvln,  as  chairman,  participated  by 
putting  the  motion,  declaring  It  carried,  and' 
that  said  permit  should  Issue;  and  that  Bar- 
ron Phillips,  the  attorney  for  the  board,  ad- 
Tised  the  granting  of  said  permit  From  the 
facts  as  disclosed  to  the  court.  It  appears 
that  the  permit  so  granted  was  for  the  license 
year  beginning  October  1,  1003,  and  ending 
September  30,  1004;  that  the  board  refused 
to  grant  a  permit  for  any  part  of  the  license 
year  beginning  October  1,  1S02,  and  ending 
September  30,  ISm,  and  that  their  action  in 
each  instance  was  due  to  a  belief  on  their 
part,  and  on  the  part  of  their  attorney,  that 
this  court,  in  Its  order  denying  the  motion  to 
advance  the  caus^  had  held,  in  effect,  that 
the  proceedings  upon  appeal  involved  only 
the  permit  for  the  license  year  ending  Sep- 
tember 30,  1903,  and  that  therefore  the  su- 
persedeas granted  did  not  prohibit  them  from 
Issuing  a  permit  for  the  license  year  begin- 
ning October  1, 1003;  that,  subsequent  to  the 
beghinlng  of  the  new  year,  Faison  complied 
with  the  statutes,  and  in  November,  1903. 
presented  another  application  for  a  permit 
for  the  new  license  year,  and  the  commission- 
ers, under  the  advice  of  their  attorneys,  be- 
lieving that  the  election  of  1887  had  been 
declared  void  in  the  mandamus  proceeding 
Instituted  by  Cal  Floyd,  and  that  the  super- 
sedeas granted  in  this  case  did  not  affect 
their  Tight  of  Issuing  a  permit  for  the  new 
license  year,  granted  the  application,  it  hav- 
ing been  made  and  presented  In  accordance 
with  the  statutory  requirements.  Othw 
facts  are  stated  In  the  opinion. 

Respondents  In  contempt  proceedings  ad- 
Judged  to  be  in  contempt;  perpetually  Im- 
posed, payment  of  costs. 

Barron  Phillips  and  John  P.  Wall,  for  ap- 
pellants. D.  O.  McMnllen  and  Victor  H. 
Knight,  for  appellees. 

CARTKB,  J.  (after  stating  the  facts).  The 
question  now  for  decision  is  whether  the  par- 
ties named  in  the  rule  to  show  cause  violated 
the  supersedeas  order  in  granting  the  permit 
to  Faison  In  November  last  The  bill  for  the 
Injunction  was  not  based  upon  any  ground 
applicable  only  to  a  permit  for  the  license  year 
ending  September  30,  1903,  but  was  predi- 
cated upon  the  result  of  an  alleged  election 
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held  In  1887  proUbitliig  the  mile  of  ilquon 
In  Prednct  No.  IS.  The  prayer  was  not  coD' 
fined  to  a  permit  for  any  particular  year,  but 
prayed  an  Injunction  against  tlie  granting 
of  any  permit  The  injunction  Issued  for- 
bade tbe  respondents  from  granting  any  pef- 
raft  until  the  further  order  of  the  court.  It 
cannot  be  doubted  that  the  bill  is  framed  up- 
on the  theory  that  It  wonld  be  unlawful  to 
issue  a  permit  to  sell  liquors  in  Precinct  No. 
18  BO  long  as  the  status  created  by  the  elec- 
tion ot  1887  exists,  and  the  prayer  seeks  to 
protect  this  status  by  enjoining  the  issuance 
of  any  permit  The  effect  ot  the  anpersedeaa 
— BQspending^  as  it  does,  the  ettect  of  the  or- 
der TacaiUng  the  injunction— Is  aa  broad  am 
.  the  Injunction,  and  prolUblts  the  granting  of 
a  permit  to  Falson  for  any  license  year  so 
long  as  it  remains  In  force.  The  ordw  re- 
f  Dfling  to  advance  tbe  cause  does  not  modl^ 
or  change  the  effect  of  the  supersedeas,  which 
still  remains  In  full  force,  and  these  concln- 
slfHis  force  us  to  hold  the  respondents  In  con- 
tempt for  vloUting  the  supersedeas  order. 
It  is  Insisted,  howerer,  that  the  court,  niwn 
the  motion  to  adrance,  construed  the  bill 
and  the  temporary  injunction  as  invoMng 
only  a  pnmit  for  the  license  year  beidnning 
October  1,  190%  and  that  If  such  construc- 
tion Is  correct,  the.  respondents  did  not  vio- 
late Hie  supersedeas  hy  granting  a  permit  for 
tbe  subsequent  license  year.  Looking  at  the 
order  alone,  ve  must  admit  that  such  a  con- 
fltructicni  is  permissible  from  its  language, 
and  we  are  satisfied,  from  the  facts  before 
us,  that  the  respondente  misapprefa^ided  the 
language  used,  and  that  they  would  not  have 
granted  the  permit  but  for  such  misappre- 
hension. But  when  the  language  of  the  or- 
der is  considered  In  connection  with  all  the 
fiicte  upon  which  the  court  acted,  it  will  be 
seen  that  tbe  construction  placed  upon  It  by 
respondents  Is  erroneous.  It  was  shown  up- 
on  that  application  that  Falson  was  the  real 
party  who  moved  advancement,  though  he 
did  so  in  the  names  of  the  commtssloners, 
and  it  was  not  suggested  to  tbe  court  that  he 
contemplated  renewing  bis  application  for 
another  license  year,  so  that  at  tiie  time  the 
motirai  to  advance  was  decided  there  was  no 
showing  that  any  license  to  Falson,  other 
than  that  which  would  expire  October  1, 
1903,  was  or  would  be  Involved;  and,  under 
these  drcumstances,  It  was  not  thought  that 
a  decision  in  advance  of  the  regular  hearing 
would  be  necessary  to  protect  any  right  he 
mii^t  desire  to  exercise,  lit  view  of  these 
fftcts,  the  language  of  the  ord»  wUi  be  un- 
derstood to  mean  that  as  the  court  could  not 
hear  the  case,  if  advanced,  before  October, 
at  which  time  tbe  only  license  desired  by 
Falson  would  have  expired,  and  therefore  a 
decision  th«i,  rather  than  one  in  due  course, 
would  be  of  no  substantial  benefit  to  any 
of  the  parties,  the  motion  would  be  denied. 
The  court  is  satisfied  that  while  the  respond- 
ents are  technically  guilty  of  a  violation  of 
the  supersedeas  order,  they  acted  in  good 


faith,  beUevlug,  and  having  reason  to  bdiev«t 
from  the  language  need  by  this  court,  that 
the  permit  issued  by  them  was  not  covered 
by  the  supersedeas  order,  and  tbat  their  ac- 
tion was  not  actuated  by  any  disrespect  for 
the  ordos  of  this  court  In  Tlew  of  this, 
and  the  further  fact  that,  If  it  be  true  that 
no  license  to  atH]  Intoxicating  liquors  In  Pre- 
dnct N&  19  can  lawfully  Issue,  the  permit 
granted  In  violation  of  the  supersedeas  wder 
will  be  void,  the  court  will  Impose  no  punish- 
ment upon  the  respondents,  «xcept  tbat  thc^ 
pay  the  cost  of  this  contempt  proceeding. 

TATLOB,  O.  and  MAXWELL,  SHAOE- 
LEFOBD,  HOGEBB,  and  OOGKBBLIs  JJi 
cmicar. 


<«  Flk.  «») 
BRONK  et  sL  V.  BBONK. 
(Supreme  Court  of  Florida.    Dec.  IB,  1908.) 

APPKAIJ-REVIBW-CONTEMPT  OP  APPELLANT. 

1.  A  defendant  against  whom  writs  of  ne 
exeat  and  of  injuDctioii  have  iasoed,  who  es- 
capes from  custody,  and  in  defiance  of  the  coart 
remalua  beyond  its  jailsdiction,  where  ft  is 
powerless  to  enforce  either  writ  of  ne  exeat  or 
Injunction,  will  not  be  heard  upon  appeal  to 
question  the  correctness  of  the  action  of  the 
lower  court  in  granting  the  writs. 

(Syllabna  by  the  Goort.) 

In  Banc.  Appeal  from  Circuit  Court,  Volu- 
sia County;  Minor  S.  Jones,  Judge. 

Bill  by  Lillie  L.  P.  Bronk  against  John  P. 
Brook  and  FreAerlck  Btottk.  Decree  for 
plaintiff,  and  d^endante  appeal.  Motion  de- 
nied. 

Isaac  A.  Stewart  and  Jas.  W.  Plains 
<Sigf(H:d  Bly,  on  tbe  brief),  fee  appellants. 
Jas.  D.  Beggs,  F.  W.  Blush,  and  Oeo.  B. 
Perkins,  for  aK>sUee, 

PBB  OUBIAM.  On  AprU  10,  1001,  appel- 
lee filed  a  bill  ia  the  drcnlt  court  of  Volnaia 
counl7  against  appellants,  praying  for  main- 
tenance, allm<my,  and  a  writ  at  ne  exeat 
against  her  husbandi  J<dm  P.  Bronk,  and  an 
Injunction  against  the  fraudulent  dlqKnltlon 
of  the  property  ct  John  P.  Bronk  by  him  and 
his  son,  Frederick  Bronk.  A  writ  of  ne  oraat 
was  allowed  against  John  P.  Bronk,  and  be 
was  taken  into  the  custody  of  the  sherttt  on 
bis  failure  to  file  tbe  bond  required,  and  an 
Injunction  was  granted  against  tbe  fraudn- 
lent  disposition  of  the  prap&rtj  et  John  P. 
Bronk  by  him  and  his  son.  John  P.  Bronk 
moved  for  a  dissolution  ot  the  write  of  ne 
«ceat  and  Injunction,  and  Frederld^  Bronk 
d«nurred  .to  the  bill.  On  a  hearing  of  the 
motion  and  demurrer,  the  court  refused  the 
motion,  and  ovoruled  the  demurrer.  An  ap- 
peal was  takm  appellants  to  this  court 
from  the  orders  of  tiie  judge  below. 

A  motion  was  made  to  dismiss  the  appeal 
as  to  John  P.  Bronk  on  the  grounds,  first 
that  John  P.  Bronk  is  In  contempt  ct  tba 
process  ot  the  court  below,  tbe  Issuance  of 
which  he  la,  in  this  <ause^  appealing  Ctom; 
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second,  tbat  tlie  said  John  P.  Bronk,  hj  Ms 
escape  from  the  custody  of  the  sheriff  of 
Volusia  county,  who  held  him  under  process 
in  this  case  herein  appealed  from,  and  his 
flight  without  the  state  of  Florida,  cannot  be 
heard  to  complain  of  the  order  for  the  Ibsu- 
ance  of  such  process. 

The  appellee  farther  moved  this  court  to 
dismiss  the  following  assignments  of  error  of 
said  appellant  John  P.  Bronk,  and  strike  the 
same  from  the  flies  of  this  court,  and  to  re- 
fase  to  entertain  the  same,  for  the  following 
reasons:  The  flrst,  second,  third,  sixth,  and 
seventh  assignments,  for  the  reasons  assign- 
ed as  a  cause  for  dismissing  the  appeal;  the 
fifth  assignment,  because  it  was  shown  on 
and  by  the  record  that  said  appellant  has  no 
interest  in  the  order,  and  said  appellant  did 
not  join  In  the  dranurrer,  and  has  no  appeal- 
able rights  Involved  therein. 

The  motion  was  supported  by  tie  sworn 
return  of  the  sheriff  showing  that  John  P. 
Bronk,  who  had  been  taken  Into  his  custody 
under  the  writ  of  ne  exeat,  had  escaped 
therefrom,  and  had  withdrawn  himself  from 
the  Jurisdiction  of  the  court 

On  hearing,  the  court  declined  t»  dismiks 
the  appeal  of  Jobn  P.  Bronk,  but  continued 
that  part  of  the  motion  relating  to  striking 
or  refusing  to  entertain  the  assignments  of 
error  untl!  the  final  hearing.  The  followlnjr 
are  the  assignments  of  error  of  Jobn  P. 
Bronk: 

(1)  The  court  erred  in  Its  order  and  decree 
of  April  19, 1901,  granting  a  writ  of  ne  exeat 

(2)  The  court  erred  in  granting  writ  of  ne 
exeat  without  requiring  bond  of  complainant, 
and  without  permitting  defendant  to  be  heard 
as  to  the  ability  of  complainant  to  give  bond. 

(3)  The  court  erred  in  granting  writ  of  ne 
exeat  prior  to  any  decree  awarding  alimony. 

(4)  The  court  erred  In  Its  order  of  April  19, 
1901,  granting  temporary  Injunction  against 
appellant 

(5)  The  court  erred  In  overruling  the  de- 
murrer of  Frederick  Bronk  to  the  bill  of 
complaint 

(6)  The  court  erred  In  denying  defendant's 
motion  to  dissolve  tbe  Injunction  and  quash 
the  writ  of  ne  exeat 

(7)  The  court  erred  In  its  order  and  decree 
of  April  12, 1901,  denying  defendant's  motion 
to  dissolve  the  injunction  and  quash  the  writ 
of  ne  exeat,  and  remanding  defendant  to  the 
custody  of  tbe  Eiieriff, 

This  case  having  been  reached  for  final 
disposition,  It  now  appears  by  another  sworn 
return  of  the  sheriff  that  John  P.  Bronk  has 
not  returned  to  bis  custody,  and  Is  now  out 
of  tbe  Jurisdiction  of  this  court  The  appel- 
lant having,  since  he  took  this  appeal,  volun- 
tarily pUced  himself  In  c<mtempt  of  the  or- 
ders of  tlie  conrt  below,  and  having  gone 
beyond  the  Jurisdiction  of  this  court,  so  that 
no  order  or  decree  It  might  make  In  the 
premises  could  be  personally  enforced  against 
him,  we  are  confnmted  with  the  question 
whether  he  has  a  ri^t  to  a  hearing  on  ques- 


tions based  on  the  Injunction  and  ne  exeat 
orders.  Doubtless,  tbe  general  rule  is  that  a 
party  is  not  deprived  of  any  strict  legal  right 
to  be  heard  by  placing  himself  In  cmttempt 
of  the  court,  especially  If  there  be  other 
means  available  by  which  the  court  may  en- 
force Its  orders.  Hovey  v.  BlUott,  167  U.  S. 
409,  text  428,  17  Sup.  Ct  841,  42  L.  Ed.  215, 
and  cases  there  cited.  But  the  right  to  be 
beard  upon  appeal  or  writ  of  error  has  not 
been  held  to  be  one  wblcb  a  party  cannot 
deprive  himself  of  by  his  voluntary  act  ct 
putting  himself  In  contempt  of  the  court  by 
escaping  from  custody  and  evading  the  pow- 
er and  process  of  the  law  and  the  courts.  It 
la  distinctly  held  In  the  above  cited  case,  on 
pages  443  and  444,  187  U.  S.,  page  854,  17 
Sup.  Ct,  42  L.  Ed.  215,  that  such  a  question 
was  not  Involved  in  that  suit  In  this  state 
It  Is  decided  that  an  appellate  court  will  re- 
fuse to  hear  a  criminal  case  on  writ  of  error 
where  the  plaintiff  tn  error  has  escaped,  and 
Is  not  within  the  control  of  tiie  court  below, 
either  actually  by  being  In  custody,  or  con- 
structively by  being  out  on  ball.  Woodson 
T.  State,  19  Fla.  549.  This  case  has  been 
repeatedly  followed  In  this  court  Tbe  prin- 
ciple of  those  cases  applies  here.  Tbe  court 
will  not  at  the  Instance  of  the  appellant  de- 
termine the  correctness  of  the  action  of  the 
lower  court  In  Issuing  the  injunction  and 
writ  of  ne  exeat  and  render  a  decree  there- 
in, while  tbe  appellant  in  defiance  of  the 
court  and  of  its  writs,  remains  beyond  its 
Jurisdiction,  and  renders  it  powerless  to  en- 
force any  decree  upon  this  feature  of  the 
case  which  It  might  render.  In  the  case  of 
State  V.  Ackerson,  25  N.  J.  Law,  209,  the 
defendant  had  been  arrested  on  a  capias,  and 
had  suffered  himself  to  be  rescued,  and  had 
escaped  from  custody.  It  was  held  that  he 
was  In  contempt  and  had  no  standing  in  tbe 
court  whose  process  be  resisted  and  wbose 
authority  he  contemns,  and  Is  not  entitled 
to  be  relieved  by  that  court,  and  that  the 
appellate  court  would  not  Interfere  In  a  cause 
where  the  court  below  ought  not  and  ^ould 
not  Freese  v.  Swayze,  26  N.  J.  Eq.  437; 
Mussina  v.  Bartlett  8  Port  277;  People  v. 
Horton,  46  111.  App.  434,  text  438.  Governed 
by  these  views,  we  decline  to  entertain  and 
hear  the  assignments  of  error  of  John  P. 
Bronk  numbered  1,  2,  8,  6,  and  7. 

After  the  filing  of  the  record  here,  appellee 
suggested  a  diminution  of  the  record,  and 
prayed  for  a  certiorari  to  bring  up  a  certain 
record  of  the  circuit  conrt  of  Volusia  county, 
viz.,  the  record  In  the  case  of  John  P.  Bronk 
v.  Annie  T.  Bronk,  containing  the  proceed- 
ings in  a  divorce  suit  between  John  P.  Bronk 
and  a  former  wife,  which  recwd  was  used  in 
evidence  before  the  Judge  below  when  he 
passed  upon  the  questions  presented  by  tliia 
appeal.  This  court  granted  the  certiorari  on 
the  authority  of  Oaro  v.  The  Pensacola  City 
Company,  19  Fla.  766.  In  obedience  to  the 
writ,  the  Judge  below  has  certified  that  said 
record  was  used  as  evidence  befiHre  him  when 
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be  made  the  orden  aivealed  trom,  and  a 
«op7  thereof  la  here.  A  motion  Is  now  poid- 
ing  here  <m  the  part  of  appdlanta  to  strike 
thla  record  on  yarioos  grounds,  none  of  which 
are  tenable.  We  Ihwefwe  reCnie  to  grant 
Ihia  motion. 

These  mUnga  dispose  ot  all  poi^ng  mo- 
tlona. 

All  the  Jnstlces  concur. 


(40  Fla.  228) 

TRABUB  T.  WILLIAMS. 
(Snrreme  Coort  of  Florida,  IHTiiiQn  A.  Dee. 

1,  igoB.) 

APFELIATB    PRAOTICB^APPBAL-ORDSB  OR 

JXJDGHBNT  IN  ACTION  AT  LAW. 

1.  An  appeal  does  not  lie  from  a  judgment  or 
order  of  Vie  Clrcoit  Goart  in  an  action  or  pro- 
ceeding at  law.  and,  where  mch  an  aroeal  w 
attempted,  it  will  be  dlindaeed. 

(Srllabns  br  the  Court.) 

Appeal  ftt>m  Ohrcult  Court,  De  Soto  Gonn- 
ty;  Joseph  B.  Wall,  Judge. 

Petition  of  W.  J.  Williams  against  Isaac  H. 
Trabue  to  set  off  c«taln  Judgments.  From 
an  order  granting  the  petition,  Trabue  ap- 
peals. Dismissed. 

Isaac  H.  Trabue,  in  pro.  per. 

PEB  OUBIAM.  On  the  26th  of  September, 
1901,  W.  J.  Williams  filed  a  petition  or  mo- 
tion in  the  Circuit  Court  of  De  Soto  county, 
Fla.,  stating  substantially  that  on  the  13th  of 
May,  1894,  be  recovered  a  judgment  against 
F.  S.  Pitt  and  W.  A.  Thompson,  under  the 
firm  name  of  Pitt  &  Thompson,  tor  the  sum 
of  1228.86,  and  costs  amounting  to  $18.55, 
wblcb  Judgment  Is  still  due  to  him  (Williams) 
by  Pitt  &  Thompson;  that  they  were  both 
totally  insolvent,  and  that  he  (Williams)  Is 
powerless  to  collect  hia  Jadgm«it  from  said 
Pitt  &  Thomps(HL 

The  petitlonar  fnrtha*  states  that  th«e 
was  an  attachment  bond  given  In  the  suit  In 
which  the  Judgment  was  obtained,  and  he 
(Williams)  was  principal  on  said  bond,  and 
on  the  Sth  day  of  December,  A.  D.  1896,  Pitt 
ft  Tbompscm  recovered  a  judgment  against 
Williams  as  principal,  and  H.  A.  Ware  and  J. 
A  Williams  as  sureties,  on  said  attachment 
bond,  in  the  circuit  court  of  De  Soto  county, 
Fla.,  for  the  sum  of  $284;  and  that  be  (Wil- 
liams) has  offered  and  proposed  to  Pitt  & 
Thompson  to  allow  his  judgment  to  be  set  off 
against  their  Judgment,  as  said  Judgments 
were  about  equal  In  value  and  amount,  but 
that  Pitt  &  Thompson  will  not  consent  to 
snch  a  settlement,  and  will  not  pay  the  peti- 
tioner anything,  but  that  they  have  levied 


Qpon  proportar,  and  now  baTS  the  same  adver- 
tised for  Bale  on  tlie  first  Monday  in  October, 
1801,  in  <«der  to  collect  their  Jndgment;  and 
that,  if  they  are  permitted  to  collect  their 
Jndj^ent  firom  him,  petltlimtf  ia  without 
remedy,  and  therefore  moves  the  court  to 
grant  an  wder  dlreetlng  that  tlie  Judgment 
her^  mentlfmed  in  favor  of  this  plaintiff  be 
set  off  against  the  Judgment  obtained  by  Pitt 
A  Thompson,  and  an  order  be  made  that  said 
Judgments  and  the  executions  issued  thereon 
be  declared  settled  and  satisfied.  To  this  pe- 
tition or  motion  Is  attached  copies  of  the 
execution  issued  on  both  Judgments  referred 
to  therein.  On  the  24th  of  October,  1901. 
Isaac  H.  Trabue  filed  a  response  to  the  said 
motion,  asking  that  it  be  quashed  on  several 
grounds,  among  them  that  tbe  Judgment  of 
Pitt  &  Thompson  against  Williams  was  as- 
signed to  him  on  the  Sth  of  February.  18B6, 
which  assignment  was  recorded  on  the  10th 
of  February,  1896,  and  is  filed  as  an  ochlhlt; 
that  he  was  the  counsel  of  Pitt  &  Thompson 
in  obtaining  the  Judgment  against  Williams, 
and  had  a  first  Hen  thereon,  and  that  the 
same  was  assigned  to  him  in  consideration 
of  his  legal  services;  and  alleging  other  mat- 
ters not  necessary  to  be  stated. 

On  the  10th  of  February,  1902.  the  Judge 
of  the  circuit  court  filed  an  order  sostalnlog 
the  motion  of  W.  J.  Williams,  and  ordering, 
adjudging,  and  decre^g  that  the  sheriff 
credit  tbe  executi<m  issued  against  Williams 
with  the  amount  ot  WUIlams*  Judgment 
against  Pitt  &  lAompson  and  costs,  and  that 
the  said  Judgmratta  and  «ectiti«ia  ha  aatfah 
fled  In  that  way. 

From  this  ord»  Isaac  H.  Trabue  entered 
an  appeal  to  this  court,  which  was  recorded 
In  the  chancery  order  book  of  tbe  records  of 
the  circuit  cotirt  of  De  Soto  county,  Fla. 

It  is  evident  that  the  for^t^ng  proceedings 
were  taken  and  bad  on  tbe  common-law  aide 
of  the  circuit  court  of  De  Soto  coonty.  There 
Is  nothing  to  indicate  that  it  was  a  chan- 
cery proceeding.  There  is  no  bill,  no  parties 
are  made,  and  no  process  prayed  for.  A 
chancery  appeal,  therefore,  cannot  give  this 
court  jurisdiction  of  the  questions  attempted 
to  be  presented,  and  we  can  make  no  order 
except  to  dismiss  the  appeaL  Heebner  t. 
Town  of  Orange  City.  44  Fla.  — ^  32  South. 
879.  It  is  therefore  wdered  that  the  appeal 
be  dismissed  at  the  coat  ot  the  appellant: 

TATLOB,   O.   J.,   and   HOCKEB  and 

SHACKLEFORD,  JJ.,  concur. 

CARTEB,  P.  J.,  and  MAXWSLL  and 
OOCKRBLL^  JJ.,  ««icur  in  tlie  (Vlnioo. 


Digitized  by 


Google 


HiLINOIS  CENT.  E.  CO.  t.  BLT. 


873 


(6«  H1B8.  SU) 

ILLINOIS  CBNT.  R.  CO.  at  aL  T.  BLT. 
(Bnpnnu  Court  of  Hisalsnppi.   Feb.  8,  1904.) 

UBBI<~BAILROAD  BHFLOTtt-CLBARANOB  PA- 
PSBr-BVlUlBN  OF  PROOF— BTl DENG B  OF  HAL* 
ICB-ADHISSIBIUTY— CURB  OF  ERROR^WIT- 
NESS-DISRBGARD  OF  RtTLB— REFUSAL  TO 
BBCEIVB  TESTIMONY. 

1.  A  clearance  paper  zireix  a  diBcbarged  rail' 
road  employ^  reciting:  '^Cause  for  leaving  serr* 
Ice,  unsatisfactory  serrlce.  Conduct  good,"— 
is  not  libelous  on  Its  face,  and  the  employ^  has 
the  burden  of  proTinz  that  it  is  untrue,  known 
to  be  false,  and  pabliahel  from  maUcioas  mo- 
tives. 

2.  In  an  action  by  a  discharged  railroad  em- 
nloyA  for  libel  in  the  clearance  paper  tnmiahed 
blm  it  is  error  to  permit  his  witness  to  tsstify 
that  the  company's  road  superrlaor  had  told 
him  .(the  witness)  that  the  roadmaster,  who 
was  msde  a  defendant*  was  going  to  have  plaln- 
tiir  discharged  because  he  had  testified  against 
the  compaiiy  In  a  lawsuit. 

8.  Errw  w  receiTing  incompetent  erldence  of 
malice  in  a  libei  suit,  wliich  was  the  only  show- 
ing thereof,  and  which  seemed  lilEely  to  have 
induced  the  Terdict,  is  not  cored  by  the  court's 
telling  the  jury  at  the  close  of  the  case,  after 
the  evidence  had  remained  with  them  over 
sight,  that  on  reflection  he  thought  it  was  im- 
proper proof,  and  to  dismiss  it  from  their  minds, 

4.  Refusing  to  permit  a  witness  to  testify  on 
rebuttal  because  ne  has  disobeyed  the  rule  for 
the  exclusion  and  separation  of  witnesses,  while 

S»rmitting  his  testimony  iu  chief  to  be  contra- 
cted, is  error. 

Appeal  from  Circuit  Court,  TallabatchJft 
County;  Sam  C.  Cook,  Judge. 

Action  by  G.  W.  Ely  against  the  Illinois 
Central  Railroad  Company  and  others.  Jtidff- 
ment  for  plalntifr,  and  defendaDta  appeaL 
Barersed. 

Mayes  ft  LonsBtnet,  Blanrett  Lee,  and  JT.  M. 
Dickinson,  for  appellants.  Dlnklns  &  Cald- 
well and  Breww  ft  Oreekemoore,  tor  appellee. 

GALHOON,  3,  ■  Ely  bad  been  In  the  serv- 
ice of  the  railroad  company  seven  or  eight 
mtrntbs  as  section  foreman  ot  a  section 
known  as  "WhitdiaTen,"  eztendhis  south 
for  eight  miles  from  Memphis,  whm  he  was 
Oiacharged.  0&  Us  arollcatton  tiie  company 
gave  him  a  paper  of  discharge,  or  "clear^ 
ance,**  as  It  Is  called.  This  paper,  flw  lan- 
guage of  which  Is  the  predicate  of  this  pro-- 
ceeding,  is  in  the  following  words: 

"O.  W.  Ely  has  been  employed  In  the  ca- 
pacity of  Sectltm  foreman  at  WhitehaTen, 
Tenn.,  on  the  Mlsslsaippl  Division  of  the  Illi- 
nois Central  Railroad,  from  28tb,  1901, 
to  November  25th,  1801.  Cause  for  leaving 
service,  unsatisfactory  service.  Conduct 
good. 

**D.  Sbeehan,  Road  Master. 
"Approved:  A.  Phllbrlck,  Snperintendent" 
Ely  sued  the  company  and  Pbllbrick  and 
Sbeehan  in  an  action  on  lhat  clearance  as  a 
Ubel,  alleging  that  his  services  were  not  nn- 
satisfactory  In  fact,  bat  the  reverse,  and  that 
the  words  of  the  clearance  were  tiie  reaalt  of 
a  malictons  conspiracy  between  the  defend- 
ants to  damage  him,  knowing  that  It  was 
equivalent  to  Uacklistlng  him,  and  wonld  pre- 
vent his  ever  getting  raUroad  employment 


anywhere;  and  that  the  actual  eauae  of  this 
action  was  that  he  bad  glveti  testimony  some 
weeks  before  In  a  cause  of  one  Clogston 
against  the  company  and  Sheehan,  In  which 
Clogston  recovered  large  damages.  Ely,  aft- 
er all  evidence  was  in  and  InstructlooB  act- 
ed on.  dismissed  his  case  as  to  Pbltbrick,  but 
got  a  verdict  for  $25,000  damages  against  the 
company  and  Sheehan. 

Defendants  below  denied  malice  or  con- 
spiracy; asserted  that  the  clearance  stated 
the  truth,  that  the  services  were  unsatisfac- 
tory; denied  that  his  testimony  in  the  other 
case  had  anything  to  do  with  bis  discharge; 
and  denied  that  there  was  any  publication  of 
the  clearance,  other  than  to  the  company's 
employes,  which  was  privileged,  and  neces- 
sary for  Its  own  protection  and  that  of  the 
public  from  Incompetent  employes. 

Much  evidence  was  taken  on  both  sides  to 
show  efficiency  and  Inefficiency  of  the  serv* 
ices  of  Ely.  There  was  no  proof  whatever 
of  conspiracy,  and  the  only  proof  of  publica- 
tion was  tliat  the  clearance  was  noted  on 
the  books  of  the  company,  as  customary, 
tliat  its  employes  had  access  to  those  books, 
and  that  it  had  t>een  oiveloped  and  sent 
to  Ely  at  his  request;  but,  he  being  absent, 
it  bad  been  delivered  to  his  wife,  and  by  her 
seen  and  shown  to  Clogaton,  who  was  her 
brother-in-law.  On  the  tilal  A.  A.  Clogston 
was  allowed  to  testify  twice  that  one  Jarmon, 
a  road  superviaor  of  the  company,  had  told 
him  that  Sbeehan  was  going  to  bave  Ely 
discharged  because  of  bis  testimony  in  thtf 
other  case.  This  manifestly  incompetent  tes- 
timony was  allowed  to  remain  with  the  jury 
overnight,  and  in  fact  xmtU  the  close  of  all 
the  evidence  offered  by  plaintiff,  when  the 
court  told  the  Jury  that,  on  reflection,  it 
thought  this  not  proper  proof,  and  to  dlamlss 
It  from  their  minds.  The  conrt  refused  to 
permit  defendant's  witness  Jarmon  to  tes- 
tis in  rebuttal,  because  he  had  not  observed 
ttw  mle,  but  had  been  present  In  coiurt  while 
testimony  was  being  delivered,  but  then  per- 
mitted plaintiff  to  recall  Ciofl^ton  to  contra- 
dict the  testimony  of  Jarmon  on  his  original 
examination  about  the  conversation  In  refer- 
ence to  the  discharge,  he  having  denied  Clog- 
Bton*8  statement 

The  competent  evidence  of  malice  Is  very 
slender  Indeed.  Practically,  it  Is  simply  that 
Ely  says  that  Sbeehan  was  cool  In  his  man- 
ner towards  blm  after  his  testimony  on  the 
trial  of  the  Clogston  case.  Jarmon  swears 
he  had  DO  malice,  and  bad  never  beard  of 
any.  Phllbrlck  swears  he  had  never  heard  of 
Ely's  swearing  nntll  after  the  discharge. 
Sheeban  swears  he  never  bad  any  malice^ 
never  changed  his  manner  towards  Ely,  and 
In  fact  never  spoke  a  Aomxl  words  to  him 
In  bis  life,  and  that  the  discharge  and  elear^ 
ance  were  based  on  Jarmon's  tnformatloa 
In  tills  case  It  Is  well  to  recur  to  first  princi- 
ples. It  Is  too  manifest  for  dl«ntatlon  that 
whether  the  contract  for  service  be  for  a  fixed 
term  w  not,  an  enqdoyA  cannot  be  oonpetled 
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to  remain  In  tlie  serrlce  of  his  employer,  for 
tbat  would  Iw  to  destroy  hla  freedom  of  ac* 
tion,  and  establish  peonage.  GorrelatlTely 
the  employer  cannot  be  compelled  to  retain 
his  employfi  In  surrlce.  The  one  may  quit 
or  the  other  may  discharge  at  pteasm%,  sub- 
ject only  to  an  action  for  damages  where  the 
term  of  employment  Is  fixed  and  has  not  ex- 
pired. Where  the  term  is  so  fixed  and  unex- 
pired, and  there  Is  a  stlpnlatlcMi  in  the  con- 
tract of  employment  authorizing  discbarge 
for  misatlsfactory  service,  the  employer  is 
warranted  in  discharging  only  for  the  honrat 
reason  of  misatlsfactory  service,  and  cannot 
make  tbat  clause  a  ibield  against  payment, 
where  It  is  shown  tiiat  the  discharge  was 
not  for  tiiat  caose,  but  to  further  some  other 
interest  of  bis  own.  Where  the  contract  of 
service  Is  for  no  fixed  period,  or  the  term  of 
it  bat  expired,  the  employ^  may  quit,  or  the 
employer  discharge  at  will,  and  neither  can 
be  compelled  to  disclose  his  reason  for  the 
action.  So,  In  tills  case,  it  is  absolutely  clear 
that  Ely  bad  the  right  to  quit  the  e«vice  of 
the  railroad  company  at  his  own  pleasnre, 
with  or  without  cause,  upon  any  reason  or  no 
reason,  or  any  fteak  of  fancy  which  might 
move  him  to  do  so,  and  flie  railroad  company 
had  an  equal  right  to  dls^i^  him,  and  nei- 
ther need  give  any  reason.  It  is  certainly 
true^  under  the  rules  of  law  and  common 
sense,  that  neither  bad  any  right  to  demand 
of  the  other  a  clearance  paper,  or  a  certificate 
of  good  character,  or  of  efficient  work  on  the 
one  hand,  or  fair  dealing,  courteous  treat- 
ment or  congeniality  on  the  other.  People 
cannot  be  compelled  to  give  certificates  even 
If,  as  a  matter  of  morals,  they  ought  to  do 
so.  All  this  Is  simply  a  matter  of  taste  and 
individual  conscience.  It  is  not  debateble 
that  the  language  of  the  clearance  paper  be- 
fore us  is  not  libelous  on  its  face,  end  that, 
in  order  to  show  that  It  was  so  In  tact,  the 
bnrden  of  proof  ,1s  on  the  plalntHt.  who  asked 
for  the  paper,  to  show  that  it  was  untrue, 
known  to  be  false,  and  published  from  a 
malldous  motive.  As  evidence  of  malice  or 
otherwise,  It  was  clearly  error  to  admit  the 
testimony  of  A.  A.  Clt^tbn  as  to  Jarmon's 
message  tbroui^  blm  to  Ely. 

The  error  is  pot  cured  by  the  statement  of 
the  court  to  the  Jury  the  next  day  to  disre- 
gard It.  The  lodgment  had  been  made  with 
the  Jury,  and  it  was  too  vital  as  the  only 
showing  of  malice,  and  it  s'eeiqs  probable  that 
It  alone  produced  the  verdict  It  was  like- 
wise error  to  refuse  to  defendant  the  right 
to  reintroduce  7armon  In  rebuttal  to  cofitra- 
dlct  Clogston  on  the  ground  that  be  had  not 
remained  under  the  rule.  This  amounted  in 
this  grave  case  to  a  punishment  of  defendant 
for  tbe  disobedience  of  the  court's  order  by 
Its  witness.  It  was  the  witness,  not  the  de- 
fendant, who  should  have  been  punldied. 

We  do  not  decide  whether  the  record  snffi- 
ciently  shows  publication,  nor  do  we  decide 
the  several  other  questions  presented. 

Beversed'tiAd  rfiuanded. 


(SS  l£ls>.  601) 

OBAHAM  V.  MOBGAN. 

(Su^me  Court  of  MisslsiippL   Jan.  25,  1904.) 

FRAUDULENT  COMVEYANOBS— DBBD  TO  WIFB 
-KNOWLBDOB  OF  ORANTBE-PENDKNOT  OF 
ACTION  AGAINST  HUSBAND. 

1.  The  fact  that  aa  action  is  pendiDg  against 
a  husband  when  he  cooTers  property  to  hia 
wife  in  settlement  of  a  pre-existing,  valid  in- 
debtedness, is  not  aufflcieut  to  show  that  she 
knew  of  a  fraudulent  intent  on  his  part  to  de- 
fraud hia  creditors. 

2.  During  the  pendency  of  an  action  against 
him  hj  a  creditor,  a  husband  conveyed  propertr 
to  his  wife.  When  he  purchased  the  land  tbe 
husband  informed  his  vendor  that  the  land  was 
bought  with  his  wife's  monej,  and  it  also  ap- 

g eared  that  he  had  obtained  other  money  from 
is  wife,  aiid  used  a  large  portion  of  it  to  pay 
off  incnmbrancea  on  the  proputy.  The  wife  de> 
Hied  all  knowledge  of  any  fraudulent  int^t  on 
tbe  husband's  part,  and  all  knowledge  of  any 
indebtedaesfl  due  by  blm  to  others,  and  stated 
on  several  occaalonB  all  of  the  focts  surronndiiig 
the  conveyance  to  her,  and  gave  a  reasonable 
explanation  of  har  action  in  demanding  it.  The 
Tame  of  the  property  did  not  exceed  the  amount 
of  the  husband's  indebtedness  to  the  wife. 
Held,  that  tbe  conveyance  was  not  a  Cnud  ma 
creditors. 

Appeal  from  Circuit  Court,  Covington 
Oounty;   Stone  Deavors,  Judge. 

Suit  by  Mrs.  M.  A.  Morgan  against  J.  M. 
Graham.  Decree  for  complainant;  and  de- 
fendant appeals.  Affirmed. 

In  1000,  T.  B.  Morgan,  husband  of  appellee, 
was  the  owner  of  the  lands  In  oontroversy  in 
this  suit  He  waa  Indebted  to  a  EL  Nichol- 
son, who  brought  an  attachment  suit  against 
him  in  tbe  circuit  court  of  Covington  county. 
The  attachment  Issue  was  tried  at  tbe  Jan- 
uary term,  1901,  on  a  plea  of  abatement  and 
resulted  In  a  verdict  and  Judgment  m  favw 
of  defendant  The  Issue  was  then  conttnned 
until  the  next  term  of  the  court  In  May, 
1901,  T.  B.  Morgan  conveyed  all  this  proper^ 
ty  to  Mrs.  H.  A.  Morgan,  his  wife.  At  the 
next  term  of  tbe  circuit  court  Judgment  was 
rendered  against  T.  B.  Morgan  In  favor  of 
C.  B.  Nicholson  In  tbe  .case  above  referred  to. 
£4xecntlon  was  Issued  on  this  Judgment  and 
levied  on  the  lands  Involved  hi  this  suit  and 
sold  by  the  sheriff  to  appellant  J>  M.  Gra- 
ham, la  October,  1901,  Mrs.  H.  A.  Morgan 
filed  a  bill  In  this  cause,  In  the  Chancery  court 
of  Covington  county,  against  J.  M.  Graham, 
alleging  that  ahe  was  the  real  owner  <^  the 
lands  described. in  bra  bill,  and  that  J.  M. 
Graham  had  some  sort  of  cdalm  to  the  lands 
which  was  a  cloud  upon  her  title,  and  a^ed 
for  the  cancellation  of  sann.  J.  M.  Graham 
answered  this  bill,  and  made  bis  answer  a 
cross-bill.  In  which  he  alleged  that  on  tbe 
24th  day  of  May.  1901,  J.  B.  Morgan,  hus- 
band of  appellee,  waa  the  owner  of  the  lands 
In  question,  and  that  on  that  day  be  made  a 
fraudulent  conveyance  of  the  land  to  his 
wife,  Mrs.  M.  A.  Morgan;  that  <m  tbe  said 
day  he  was  Indebted  to  C.  H  Nicholson  to  tbe 
sum  of  $500,  and  was  also  indebted  to  othoa; 
and  that.  In  oi^cr  defeat  |iis  creditors  and 
€be  said  CC  E.  liilcholson,  be  pretended  t» 
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convey  the  lands  In  quesUon  to  Us  wife, 
Mrs.  M.  A.  Morgan.  From  a  decree  granting 
tiie  relief  sought  by  Mrs.  M.  A.  Morgan,  the 
complalnnnt,  and  dismissing  the  cross-bill,  de- 
fendant, J.  M.  Graham,  appeals. 

R.  li.  Dent  and  N.  O.  Hill,  for  appeUAnt 
Mcintosh  Bros.,  for  appellee. 

TRULY,  J.  The  sole  question  presented 
by  this  record  is  whetherappellee  participated 
In  or  was  cognizant  of  the  fraudulent  intent 
of  her  husband  towards  his  other  creditors  in 
making  the  deed  of  the  property  to  her.  It  Is 
probably  true  that  but  for  the  suit  then  pend- 
ing of  Nicholson  t.  T.  B.  Morgan  (husband  of 
appellee),  and  the  probability  of  Judgment 
being  obtained  by  Nicholson,  the  property 
would  not  have  been  conveyed  at  the  time  It 
was.  But  assuming  this  to  be  true,  It  Is  not 
of  Itself  sufficient  to  show  that  appellee  was 
a  party  to  any  fraud.  Under  uniform  de- 
cisions of  our  court,  a  husband,  though  Insol- 
vent, has  a  right  to  prefer  Ms  wife,  and  pro- 
tect her  Interest  by  conveying  his  property  to 
her,  even  though  by  so  doing  his  other  cred- 
itors are  defeated  of  their  rights,  and  even 
though  the  conveyance  Is  made  on  account  of 
the  pendency  of  suits  by  other  creditors 
against  him;  the  only  condition  being  that 
there  most  be  existing  between  husband  and 
wife  a  valid  Indebtedness  equal  to  the  fair 
Talne  of  the  property  conveyed.  In  Savage 
T.  Dowd,  54  Miss.  732,  It  Is  said:  "If  Ma- 
dry  [the  husband]  was  the  debtor  of  his  wife 
to  the  full  value  of  the  land,  it  was  lawful 
for  him  to  convey  It  to  her  in  payment  of  this 
debt,  even  though  his  object  was  to  prefer 
her  to  Mrs.  Dowd  [his  creditor],  who  was  en- 
deavoring to  get  a  Judgment  against  him." 
Upon  this  record  It  appears  evident  that  there 
was  a  legal  pre-existing  indebtedness  to  ap- 
pellee from  her  husband;  there  Is  no  dlspnte 
upon  this  t>olnt  At  the  time  that  T.  B.  Mor- 
gan—the husband— purchased  the  property, 
he  Informed  his  vendor  that  the  purchase 
was  made  with  money  of  his  wife's,  although 
the  deed  was  taken  In  his  own  name.  It  fur- 
ther appears,  and  Is  likewise  undisputed,  that 
he  obtained  other  moneys  from  his  wlf^,  the 
appellee,  and  used  at  least  a  large  portion  of 
It  to  pay  off  incumbrances  on  the  property 
now  Involved.  Appellee  denied  all  knowledge 
of  any  fraudulent  Intent  on  the  part  of  her 
husband;  all  knowledge  of  any  indebtedness 
due  by  him  to  others;  and,  so  far  from  con- 
cealing, stated  on  several  occasions  all  of  the 
facts  surrounding  the  conveyance  of  the  prop- 
erty to  her  by  her  husband,  and  gives  a  rea- 
sonable explanation  of  her  action  In  demand- 
ing the  conveyance  of  the  property  to  her. 
As  a  question  of  fact,  the  chancellor  decided 
that  the  indebtedness  due  appellee  by  her 
husband  equaled  the  full  value  of  the  land 
conveyed,  and  that  appellee  was  not  proven 
to  have  been  guilty  of  any  ft^ud,  and  we  see 
no  reason  for  disturbing  his  finding.  Under 
the  established  doctrine  In  our  state,  we  think 
the  chaneellor  was  right  In  sustaining  the 


conveyance  to  appellee,  and  In  ordering  the 
sheriff's  deed,  under  execution  sale,  to  ap- 
pellant, to  be  canceled  as  a  cloud  upon  ap- 
pellee's title.  McAllister  v.  Honea,  71  Miss. 
256,  14  South.  264;  Tnteur  v.  Chase,  66  Miss. 
476,  6  South.  241,  4  L.  B.  A.  832,  14  Am.  St. 
Rep:  577;  Savage  v.  Dowd,  supra;  Kaufman 
V.  Whitney,  50  Miss.  lOS;  Ladnier  t.  Lad- 
nler,  64  Miss.  869^  1  Sontb.  492. 

OS  Hiss.  «W) 

ANDBBSON  T.  WILDER. 

(Bupreme  Oonrt  of  Mladsslppi.   Feb.  8,  1804^ 

PDBIilc;  UNCS-HOHSSTBAD  BNTRT-<;ONVBT- 
ANCB  OP  TIMBER  BBFORB  FINAX.  PROOF^VA^ 
UiDITY—TITI^B— ESTOPPEL. 

1.  Where  a  homestead  entryman,  before  final 
proof,  conveyed  the  merchantable  timber  on 
the  land,  and  thereafter  made  final  proof  and 
obtained  title  to  the  laud,  the  ^antee  of  the  tim- 
ber immediately  acquired  title  thereto  under 
the  conveyauce  by  estoppel,  as  against  a  second 
grantee  of  the  entryman  after  he  acquired  title. 

2.  A  conveyance  Of  the  merchantable  timber 
on  a  homestead  by  the  entryman,  befwe  he  had 
made  final  proof,  was  valid  except  as  against 
the  United  States. 

Appeal  from  Obancery  Court,  Perry  Coun- 
ty; Stone  Deavors,  Chancellor. 

BUI  by  Jolia  R.  Anderson  against  J.  F. 
Wilder.  From  a  judgment  dlamlsalng  the 
bill,  plaintiff  appeals.  Affirmed. 

O.  A.  Anderson  made  a  homestead  entry 
of'  the  lands  In  controversy  in  this  suit  Id 
1807,  and,  b^ore  final  proof  was  made  and 
bis  patent  delivered,  he  conveyed  the  "mez^ 
chantable  timber"  on  Oie  land  to  the  Walls 
Greek  Lnmbw  Company,  which  was  a  part- 
nership, and  It  afterwards,  In  the  partner- 
ship name,  conveyed  Ita  Interest  to  Parker  & 
Wilder,  and  apptile^  R.  F.  Wilder,  holds  un- 
der tbenx.  After  final  proof  of  his  homestead 
by  O.  A.  Anderson,  be  conveyed  all  the  mer- 
chantable timber  then  Btandlng  to  appellant, 
Mrs.  Julia  R.  Anderson.  The  deed  from  G. 
A.  Andersop  to  tlie  Walls  Creek  Lomber 
Company  was  never  recorded,  bat  the  hus- 
band of  Mrs.  Julia  B.  ALnderson,  who  made 
the  trade  for  ber,  knew  that  it  bad  been 
made.  After  the  conveyance  to  appellant  the 
Walls  Greek  Lumber  Company*  throngh  its 
IndiTldiial  members,  execnted  anotbw  deed 
to  Parker  A  Wilder.  Mrs.  Jolla  R.  Andwaon 
filed  the  blU  In  fliis  case,  against  appellee, 
In  the  chancery  court  of  Perry  county,  to 
caned  bis  claim  to  the  timber.  In  the  court 
below  complainant  was  denied  relief  and  her 
bill  uras  dismissed,  and  from  that  decree 
she  appeals. 

Harper  &  Potter,  for  appellant  N.  C.  Hill, 
for  appellefc 

WHITFIEi;-D,  C.  J.  The  conveyance  by  G. 
A.  Anderson  of  April  7,  1888,  before  final 
proof  of  his  homestead  entry  was  made,  of 
"the  merchantable  pine"  timber  upon  tbe 
lands  sought  to  be  homesteaded,  to  the  Walls 
Creek  Lumber  Company,  and  tbe  sabeequent 
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conveyance  by  tbe  individual  members  com- 
posing the  partnership  known  as  tbe  Walls 
Oreek  Lumber  Company  to  Parker  &  Wilder, 
evidenced  a  perfect  title  to  said  lumber  In 
Parlcer  &  Wilder  by  virtue  of  tbe  operation 
of  tbe  doctrine  of  estoppel.  Wbatever  title 
Anderson  finally  got  la  December,  1900,  wben 
tie  made  final  proof,  instantly  inured,  by  way 
of  estoppel,  to  those  under  whom  the  appellee 
claims.  The  deed  of  April  7, 1898,  of  course, 
did  not  affect  the  title  of  tbe  United  StatM 
government  as  between  the  gOTernment  and 
Anderson.  The  title  remained  in  the  govem- 
ment  until  final  proof  was  made,  but  as  be- 
tween tidrd  parties  the  conveyance  was  not 
vcdd.  That  deedl,  though  Ineffectual  to  con- 
vey title  until  flbal  proof  had  been  made  by 
Anderson,  was  within  the  efiScadous  reach  of 
the  doctrine  of  estoppel,  so  as  to  cause  the 
title  attempted  to  be  conveyed  by  it  to  Inure 
instantly,  upon  tbe  acquiring  of  title  from 
the  government  to  the  grantee  In  the  deed 
of  1888.  Shiver  v.  U.  8.,  158  U.  S.  491,  16 
Sup.  Gt  64,  40  L.  Ed.  281. 
Affirmed. 

(83  ai8s.  S43) 

BEVERLY  T.  CITY  OF  HATTIESBURO. 
(Supreme  Court  of  Miasisali^i.   Feb.  15,  19M.> 
POLICBMEN— HOLDING  OVER— DIS  CHARGE. 

1.  An  ordinance  proTidlne  that  no  employ6 
"elected"  b7  the  municipal  Doard  shall  be  dis- 
charged except  on  written  charges  does  not  ap- 
ply to  a  policeman  who  goes  in  under  a  com- 
miasion  and  then  holds  over  from  term  to  term. 

2.  A  policeman  cannot  continue  to  hare  com- 
pensation from  a  city  as  an  officer  holding  over 
after  ezpbratioo  of  his  term  where,  after  hold- 
ing over  a  while,  his  snccessor  is  elected,  and 
he  ia  informed  he  will  not  be  paid  for  further 
serricea,  though  he  coutinne^  without  authority, 
to  render  aerricea. 

Appeal  from  Circuit  Oour^  P«xy  County; 
Jno.  R.  Enochs,  Judge. 

Action  by  T.  W.  Beverly  against  the  city 
of  Hattiesburg.  Judgment  for  defendant. 
Plaintiff  appeals.  Affirmed. 

Parks  &  Davto,  for  appelant  Hartfleld 
&  MclAurln,  for  appellee. 

OALHOON,  J.  Mr.  Beveriy  sued  the  dty 
for  "services  rendraed  on  police  force"  from 
January  14  to  Febtuur  28,  1903,  and  got 
Jndgmmt  In  the  court  ot  the  justice  of  the 
peace  for  the  amount  of  his  claim,  and  the 
city  appealed  to  the  circuit  court,  which 
peremptfHily  instructed  the  Jury  to  find  for 
tbe  city. 

Mr.  Beverly  had  served  tiie  dty  as  police- 
man for  about  seven  years,  going  in  original- 
ly under  commission,  and  then  holding  over 
from  term  to  term,  and  being  paid  up  to  Jan- 
uary  14, 1903,  whm  the  council  ^ected  a  new 
set  of  policemen,  and  tbe  old  set  Mr.  Bev- 
erly included,  were  infmmed  that  tbey  would 
not  be  paid  any  longer.  Mr.  Beverly  says 
he  was  "sworn  In"  by  the  mayor  January 
14,  1903,  but  not  pursuant  to  any  reappolnt- 
meat  or  any  election  by  the  boardL  One  of 


bis  claims  Is  that  he  was  a^^lnted  Jan- 
uary 14,  19<^,  by  the  mayor,  by  being  sworn 
in  under  an  ordinance  of  January  6,  1887* 
authorizing  the  mayor  "to  remove  and  ap- 
point  a  night  policeman,"  but  it  is  clear  that 
Mr.  Beverly  was  not  In  the  category  em- 
powering the  mayor  to  appoint  him,  even 
If  the  power  could  be  validly  given,  so  as  to 
bind  the  board,  which  we  do  not  decide; 
But  tbe  court  excluded  this  ordinance^  and 
also  an  ordinance  of  February  6,  1901,  em- 
powering the  mayor  to  appoint  oae  day  po- 
liceman and  one  night  policeman.  We  will 
not  notice,  however,  the  various  rulings  of 
the  court,  as^  at  last,  it  decided  from  a 
view  of  the  whole  case,  Mid  our  calculations 
will  be  as  If  all  the  evidence  were  in  which 
plaintiff  sought  to  put  In. 

Mr.  Beverly  was  paid  his  salary  aa  police' 
man,  monthly  for  years,  up  to  and  including 
January  1^  1803,  wiien,  as  we  have  said* 
tbe  iuunlcipal  board  elected  a  new  set  An- 
other ordinance  was  offered  by  platotlff,  of 
date  January  7. 1903,  that  *'no  employee  ^ect* 
ed  by  tbe  board"  stkould  be  discharged  except 
by  it  on  "written  charges,"  but  QiIb  cann<Abe 
of  any  avail,  because  he  was  not  so  elected. 
It  was  also  shown  that  Mr.  Beverly  made 
some  arrests,  and  collected  and  paid  over 
some  fines,  between  January  14  and  Feb- 
ruary 28,  1903,  but  this  gives  him  no  claim 
for  salary  if  he  was  out  of  office.  The  per* 
emptory  instruction  to  find  for  the  city  was 
right  Mr.  Beverly  could  not  claim  aa  an 
officer  holding  over  after  tbo  expiration  ot 
his  office,  because  his  successw  had  been 
chosen,  fie  could  not  be,  of  bis  own  motion, 
a  policeman  in  perpetuity.  He  could  not 
claim  for  services  rendered  debors  the  office, 
because  they  were  rendered  in  invitnra  and 
without  any  authorization. 

Affirmed. 


(4«  Fla.  19G) 

GHIRA  T.  FOSTER. 
(Supreme  Court  of  Florida.    Jan.  5,  1904.) 
WRIT  OP  ERROR— DISMISSAL. 

1.  A  writ  of  error  issued  on  a  day  within  a 
pending  term  of  the  appellate  court,  and  made 
returnable  to  a  dar  witliiD  the  some  t&cm,  yio- 
lates  tbe  law,  and  is  void,  and  the  case  thereby 
attempted  to  be  brought  to  the  appellate  court 
will  be  stricken  from  its  dockets. 

(Syllabus  by  tbe  Court.) 

In  Banc  Error  to  Circuit  Court,  Hilla- 
liorough  County;  Barroo  Phillips,  Judge. 

Action  between  Domlnga  Ghlra.  executrix 
of  tbe  last  will  of  Dominico  Ghira,  and  But- 
ler D.  Foster.  From  the  judgment  Domlnga 
Ghira  brings  error.  Dismissed. 

Sparkman  A  Carter,  fw  plaintiff  In  error. 
Macfarlane  &  Shackleford,  for  defendant  In 
error. 

PER  CURIAM.  This  cause  came  on  to  be 
finally  heard  upon  the  transcript  and  h1>- 
stracts  of  the  record,  and.  It  appearing  that 
the  writ  oC  escor  therein  was  issued  on  a  day 
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in  the  June  term,  1808,  of  this  court,  to  wit, 
on  June  16, 1898,  and  was  made  returnable  to 
a  day  within  said  June  term,  to  wit,  Janu- 
ary 9,  1889,  in  Tlolatlon  of  law.  and  Is  there- 
fore void.  It  is  therefore  considered  the 
court  that  said  cause  be,  and  the  same  li, 
stricken  from  the  dockets  of  this  court  Bisbr 
op  T.  Lyons,  43  Fla.  445,  31  South.  350. 

SEIACKLEFOBD.  J.,  being  dlsquaUfled. 
took  DO  part  In  tUs  decld<HU 


(«  ria.  236) 

BIKMINGHAM  TRUST  A  SAVINGS  CO.  t. 
JACKSON  COUNTY  MILL  CO. 

(Sttprane  Ooort  of  Florida,  DlTidon  A.  Not. 

17,  1908.) 

AFPELUTB  PRACnCB-FINAL  JUMMKNT— NH- 
CB88ITT— JUDGMBNT  FOR  COSTS. 

1.  A  judgment  merely  for  costs  alone,  though 
entered  for  a  party  after  a  general  verdict  in 
his  favor  by  a  jury,  is  not  such  a  final  Judgment 
as  la  necessary  to  support  a  writ  of  error. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jackson  County; 
Evelyn  C.  Maxwell,  Judge. 

Action  by  the  Birmingham  Trust  &  Sav- 
ings Company  against  the  Jackson  County 
Mill  Company.  Judgment  for  defendant; 
and  plaintiff  brings  error.  Dismissed. 

D.  L.  McKinnoQ,  for  platntlfl  in  error. 

PER  CURIAM.  This  was  an  action  ot  as- 
emupslt.  Instituted  by  plalntiCt  in  error 
against  defendant  in  error  in  the  drcoit  court 
of  Jackson  county.  It  appears  from  the  ree* 
ord  that  on  Jnue  13,  1001,  a  trial  was  had. 
and  that  the  jury  returned  a  verdict  In  favor 
of  defendant.  Thereupon  the  following  judg- 
ment was  entered:  "It  Is  flierefore  consid- 
ered by  the  court,  and  It  is  the  judgment  of 
the  court,  that  the  said  Jackson  County  Mill 
Oompany,  a  coiporation,  do  have  and  recover 
of  and  from  the  said  plaintiff,  Birmingham 
Trast  ft  Savings  Oa,  craporatlon,  the  costs 

taxed  In  the  sum  of  'forty  and 
dollars,  to  be  levied  of  the  lands  and  tene- 
ments, goods  and  chattels  of  said  plaintiff  to 
defendant  rendered,  and  that  execution  Is- 
sne  therefor."  This  is  the  only  entry  pur- 
porting to  be  a  final  judgment 

In  HaU  T.  Patterson,  45  Fla.  — .  33  South. 
082,  and  Haynes  v.  Bramlett,  46  Fla.  — ,  35 
Sontta.  S.  It  was  held  that  a  judgment  for 
costs  alone,  though  entered  for  defendant  aft- 
er the  jury  have  found  a  verdict  In  his  favor, 
la  not  such  final  judgment  as  will  support  a 
writ  of  error. 

The  jtidgmoit  here  entered  is  not,  under 
the  antfaorily  of  said  cited  cases,  such  a  final 
Judgment  as  will  support  the  writ  of  error 
bore  taken,  and  the  writ  must  therefore  be 
dismissed,  and  it  Is  so  ordered,  at  the  cost  of 
phiintiff  In  error. 

T  L  8m  Appeal  ud  Error,  vol  2,  Cent  Dig.  S 


TAYLOR,  C.  J.,  and  SHACKLE70BD  and 
aOCKER,  JJ.,  concur. 

OOOKRBLL,  3^  concurs  In  opinion.  CAR- 
TER, P.  U  and  UAXWBUip  dlsqtialllted. 

(46  Fla.  233) 
MORRISON  V.  McCASKXLL  et  al. 
(Snprone  Oonrt  of  Florida,  Division  A.  Dec. 
1, 1903.) 

APPSLLATE  FRAOTIOB-FINAIi  JUDGMKNT- 
NIKIBaSITY. 

1.  A  final  Judgment  Is  necessary  to  support 
a  writ  of  error,  and  where  there  is  no  final 
judgment  a  writ  of  error  will  be  dismlased. 
(Syllabus  by  the  Court) 
Error  to  Circuit  Court  Walton  County; 
John  W.  Malone,  Judge. 
I     Action  between  M.  M.  Morrison  and  J.  J. 
I  McCasklll  and  another.   From  the  jodsnen^ 
I  MorrtB<ff  brings  error.  Dismissed. 

John  C.  Avery,  for  plalntUt  In  error.  Wa^ 
son  ft  Cox,  for  defendants  In  error. 

PER  CURIAM.  This  cause  coming  <m  for 
final  adjudication  before  division  A  of  the 
court  upon  the  transcript  of  the  record  and 
briefs  of  counsel  for  the  respective  parties, 
upon  due  consideration  the  court  finds  that 
there  was  no  final  judgment  rendered  in  said 
cause  from  which  writ  of  error  would  lie, 
and  It  Is  therefore  hereby  considered,  order- 
ed, and  adjudged  that  the  writ  of  error  in 
said  cause  be,  and  the  same  Is  hereby,  dis- 
missed, at  the  cost  of  the  plaintiff  in  error. 
Harrlsou  v.  Thurston.  11  Fla.  307;  Gates  v. 
Hayner,  22  Fla.  326;  Bopea  v.  ESdridge^  39 
Fla.  47.  21  South.  570;  Johnson.  Daniels  & 
Co.  V.  Polk  County.  24  Fla.  28.  3  South.  414; 
HaU  V.  Patterson,  45  Fla.  — ,  8S  South.  982; 
Haynes  v.  Bramlett;  46  Fla.  — ,  35  South,  ft: 
Birmingham  Trust  ft  Savings  Co.  v.  JacksoA' 
County  Mill  Co.,  46  Fla.  — ,  supra;  Hebi- 
berg  Brothers  v.  Thompson,  46  Fla. . — ,  -85 
South,  835;  Marsh  v.  Bennett,  46  Fla.  — ^-66- 
South.  886.   ^  • 

TAYLOR,    C.    J.,    and    HOCKBR  and 
SHACKLEFORD.  JJ.,  concur. 

CARTER,  P.  J.,  and  MAXWELL  and 
COCKRELL,  JJ.,  concur  tQ  opinion. 


(189  AUu  298) 


ELY  V.  PACE  et  aL 


(Supreme  Court  of  Alabama.    Jan.  12,  1904.) 

BJBCnCBNT— DEFENSE   OF  BONA   FIDE  PITR- 
CUA3E-EVIDBN0B. 

1.  Defendant  in  ejectment  pleading  the  de- 
fense of  bona  fide  purchaser  from  the  same  per- 
sons from  whom  plaintiff  got  title,  does  not 
sustain  his  burden  by  merely  introducing  a  deed 
from  such  persons  reciting  a  consideration  of  a 
certain  amount  due  by  them  to  the  grantee, 
without  proving  the  existence  and  validity  of 
sadi  debt. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; Jno,  0.  Anderson,  Judge. 

Statutory  action  of  ejectment  by  M.  Ely 
against  Sollle  Pace  and  Tom  Parker.  Judg- 
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ment  for  defeDdants.  Plaintiff  appeals.  Be- 

Tersed. 

Tbe  defend^t  Sallle  B.  Face  filed  a  plea 
dlaclalmlng  Dossesalan  of  the  premises  sued 
for  at  the  time  tbe  action  was  commenced, 
and  the  defendant  Tom  Parker  pleaded  not 
guilty.  Issue  was  joined  on  these  pleas. 

The  evidence  for  the  plaintiff  shows  that 
on  May  4,  1893,  and  ever  since,  X  W.  and  3. 
B.  Smith  were  InsolTent;  that  at  that  time 
they  made  and  executed  a  mortgage  to  the 
plaintiff  on  the  lands  described  in  plaintiff's 
complaint;  that  said  Smiths  were  in  pos- 
seesion  of  said  lands  at  the  time  of  the  execa* 
tlon  of  the  mortgage;  that  said  mortgage 
which  was  Introduced  in  evidence  was  ac- 
knowledged before  L.  J.  Pace,  a  Justice  of  the 
peace;  that  Face  was  at  the  time,  and  is 
noVr,  a  brotherHn-law  of  the  said  Smiths,  and 
was  at  the  time,  and  is  now,  the  husband  of 
Sallle  Face;  that  he  acted  as  agent  for  his 
wife  In  renting  and  looking  after  the  land. 
The  mortgage  from  J.  W.  and  J.  R.  Smith  to 
the  plaintiff  was  Introduced  In  evidence  after 
the  proof  of  Its  execntlon,  and  was  shown  to 
have  been  executed  on  May  4,  1883.  bnt  said 
mortgage  waa  never  recorded  in  the  probate 
office  of  Marengo  county. 

The  defendant  offered  In  evidence  a  deed 
executed  from  said  J.  R.  and  I.  W.  Smith  to 
Sallle  B.  Pace,  which  was  dated  March  5, 
189S.  To  the  Introduction  of  this  deed  In 
evidence  the  plaintiff  objected,  upon  the 
ground  that  said  deed  was  irrelevant  and 
was  immaterial.  The  court  overruled  the  ob- 
jection, refused  to  give  the  general  affirma- 
tive charge  requested  by  plaintiff,  and  gave 
that  requested  by  defendants. 

Milter  ft  Herbert^  for  appellant  Taylor  & 
Slmor^  for  appellees. 

HABAI^ON.  J.  This  was  an  action  in  tbe 
nature  of  an  action  of  ejectment,  by  M.  Ely 
against  SalUe  Pace  and  Tom  Parker.  De- 
fendants pleaded  separately,— SalUe  Pace, 
disclaiming  possession,  and  Parker  pleading 
the  general  issue. 

Section  1533  of  the  Oode  of  1896  provides, 
that  defendants,  in  an  action  of  this  kind, 
may  disclaim  possession  of  the  premises  sued 
for.  In  whole  or  In  part,  and  upon  such  dis- 
claimer, tbe  plaintiff  may,  if  he  so  elects, 
take  Issue,  and  If  Issue  be  found  for  him,  he 
is  entitied  to  judgment.  This  denial  of  pos- 
session put  In  Issue  the  question  of  posses* 
slon,  and  only  that.  It  was  for  the  purpose 
on  this  trial,  an  admission  of  plaintiff's  titie, 
with  a  denial  of  defendant's  possession.  Mc- 
Queen V.  Lampley.  74  Ala.  40^  410.  The  con- 
tention before  the  court,  so  far  as  the  de- 
fendant Sallle  Pace  was  concerned,  was  con- 
fined to  tbe  fact  of  possession  by  her  of  the 
premises,  at  the  time  the  suit  was  com- 
menced. To  support  the  action,  the  fact  of 
possesslou  of  Mrs.  Pace,  at  the  commence- 
ment of  the  suit  being  contradicted,  it  was 
necessary  for  plaintiff  to  show,  that  she  was 


in  actual  possession,  or  had  dispossessed  him 
which  was  not  done.  Elrkland  v.  Trott,  66 
Ala.  430;  Bailey  v.  Belden.  124  Ala.  406,  26 
South.  909;  Tyler  on  Judgments,  472.  The 
judgment  entry  shows  that  Issue  was  joined 
on  the  pleadings  filed  In  the  cause,  and  the 
case  was  tried,  both,  on  issue  joined  on  de- 
fendant Face's  disclaimer  of  possession,  and 
on  Parker's  plea  of  not  guilty.  The  court 
gave  the  general  charge  In  favor  of  defend- 
ants and  refused  a  like  charge  for  plaintiff. 

The  plaintiff  claimed  titie  to  the  land  un- 
der a  mortgage  executed  to  him  by  James  B. 
and  John  W.  Smith,  Jr.,  executed  on  the  4tb 
of  May,  1803,  which  mortgage  was  duly  ac- 
knowledged bnt  never  recorded.  Indeed.  It 
contained  a  stipulation  that  if  placed  on  rec- 
ord It  should  become  void  and  of  no  ^ect 
The  defendant  Parker,  by  his  plea  admits  his 
possession  of  the  land  sued  for,  but  did  not 
attempt,  In  any  way,  to  show  tiUe  in  him- 
self. So  far  as  he  was  concerned,  the  plain- 
tiff, as  for  any  muniment  of  titie  he  offered 
and  Introduced  In  evidence  was  entitied  to 
the  general  cbarge. 

The  defendant  Parker,  as  a  defense  to  the 
action,  sought  to  show  that  Mrs.  Face  was  s 
bona  fide  purchaser  of  the  land  in  question, 
from  the  same  parties  that  plaintiff  derived 
titie  from,— the  said  J,  R.  and  J.  W.  Smith, 
Jr.  For  this  purpose,  be  Introduced  a  deed 
from  said  Smiths  to  Mrs.  Pace  to  the  land 
in  question,  dated  March  5,  1895.  Ttds  deed 
recited  as  a  consideration,  "one  thonsand 
dollars  due  by  us  to  Mrs.  Sallle  B.  Pace,  of 
tbe  said  county,  and  which  Is  secured  by  a 
lien  on  real  estate  herein  described,"  etc. 
This  la  a  recital  of  said  sum  already  due  to 
the  grantee. 

The  rale  as  to  a  bona  fide  purchaser,  often 
repeated  In  this  state  Is.  "that  the  party  plead- 
ing It  must  first  make  satisfactory  proof  of 
purchase  and  payment."  This  Is  affirmative, 
defensive  matter  In  the  nature  of  confession 
and  avoidance,  and  the  burden  of  proving  it 
rests  on  him  who  asserts  it  El  Incnmblt  pio- 
batio  qui  dlcit  This  done,  he  need  not  go 
further,  and  prove  he  made  such  purchase  and 
payment  without  notice.  The  burden  hen 
shifts,  and  if  It  be  desh%d  to  avoid  the  ef- 
fect of  such  purchase  and  payment,  it  must 
be  met  with  counter  proof  that,  before  tbe 
payment,  the  purchaser  had  actual  or  con- 
structive notice  of  the  equity  or  Hen  assorted, 
or  of  some  fact  or  drcumstance  suflldent  to 
put  him  on  Inquiry,  which,  if  followed  vfi, 
would  discover  tbe  equity  or  Incumbrance. 
Hodges  V.  Winston.  94  Ala.  578,  10  South. 
535;  Bynnm  t.  Gold,  106  Ala.  434.  17  South. 
667. 

Another  well-settied  rule  is,  that  convey- 
ances of  property,  real  or  personal,  wheth« 
the  consideration  Is  adequate  or  Inadeqt^te, 
good  or  valuable,  if  made  In  good  faith,  are 
valid  and  operative  as  between  the  parties. 
"But  as  against  the  existing  creditors  of  the 
grantor,  they  cannot  be  supported,  unless 
shown  to  beve  been  founded  on  an  adequate 
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and  ralnable  oonslderatloii.  Where  betveen 
the  grantee,  and  an  exlatlng  creditor,  a  con- 
troversy arises  as  to  the  TallOlty  of  the  con- 
veyance,  it  has  kmg  been  the  settled  role  of 
this  state,  that  the  recital  of  a  consideration 
is  the  mere  declaration  or  admlsaton  of  the 
.  grantor,  and  Is  not  evldeiuie  against  the  cred- 
itor." If  the  cmtslderatlon  is  averred  to  be 
a  debt  of  the  grantor,  .or  of  the  debtiv  from 
'Whom  the  consideration  for  the  cwTeyance 
originally  mored,  the  existence  and  TaUdlty 
of  such  debt  must  be  prored.  Hubbard  r. 
Allen,  69  Ala.  283,  296;  HooBton  t.  Black- 
man,  66  Ala.  658,  41  Am.  Bep.  756;  Buchan- 
an T.  Bochanan,  72  Ala.  67;  Tntwiler  r.  Mmi- 
ford,  6S  Ala.  124. 

The  plalntliC  objected  to  the  Introduction  of 
the  deed  from  the  Smiths  to  Mrs.  Pace,  on 
the  ground  that  It  was  Irrelevant  and  bnmate- 
rlaL  It  shows  on  its  face,  that  It  was  for  a 
debt  doe  at  the  time.  There  waa  no  proof 
of  the  consideration  ex^-essed  In  the  deed, 
whether  It  in  fact  existed  and  was  valid  or 
not  Und»  such  conditions,  the  burden  was 
not  placed  on  the  plaintiff  to  prove  that  the 
purchaser  had  actual  or  constructive  notice  of 
the  existence  of  bis  nun-tgage.  Without  more 
than  was  shown  by  defmdant,  Parkw,  Mrs. 
Face's  deed  was  insuffldent  to  show  that  she 
was  a  bona  flde  purchaser  for  value. 

As  appears,  the  plaintiff  made  out  bte  case 
against  defendant,  Parker,  and  was  entitled 
to  the  general  charge  as  to  him.  The  court, 
however,  gave  that  charge  for  both  defend* 
ants.  ITor  this,  ttM  Judgment  must  be  re- 
versed. 

Beversed  and  remanded. 


(»»  Ala.  14) 

AUSTIN  et  al.  v.  STATE. 

(Supreme  Court  of  Alabama.   Jan.  1^  1904.) 

CRIMINAL  LAW-HOMICIDB-SEVERAKCE— AP. 
PUOA'nOH-TIHB-flVIDBNCB- 
INSTHVOTIONB. 

1.  Where,  before  arraisnment  of  two  defend- 
ants jointly  indicted,  the  court  appointed  a  mem- 
ber of  the  bar  to  represent  tbem,  on  whose  ad- 
vice they  ^eadcd  not  guilty,  and  before  the  day 
set  for  trial  counsel  was- employed  by  defend- 
anta,  bnt  he  made  no  application  for  a  sever- 
ance until  the  day  ot  the  trial  after  the  state 
had  announced  ready,  the  application  was  too 
late. 

2.  Where,  In  a  prosecatton  for  m order  ki 

the  killing  of  an  infant  child,  there  was  evi- 
dence from  which  the  jnry  might  have  found 
that  the  child  found  in  a  well  was  the  child  of 
one  of  the  defendants,  and  that  each  of  them 
had  participated  In  its  destruction,  requested 
infitructious  that,  If  the  Jury  believed  the  evi- 
dence, they  should  find  the  defendants,  and  each 
of  tbem,  not  goilty,  were  property  refnsed. 

Appeal  from  City  Court  trC  Montgomery; 
William  H.  Thomas,  Judge. 

Mamie  Austin  and  another  were  convicted 
of  murder  in  the  kllllug  of  an  Infant  child, 
and  Ihey  appeal.  Affirmed. 

The  defendants  requested  the  court  to  give 
to  tiie  Jury  the  following  written  charges, 

f  1.  See  Criminal  I«v.  voL  U,  Cent.  Dig.  |  UM. 


and  separatdy  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  "(5)  If  you  be- 
lieve all  the  evidence,  you  must  find  the  de- 
fendants not  guilty.  (6)  If  you  believe  all 
the  evidence,  you  must  find  the  defendant 
Mamie  Austin  not  guilty.  (7)  If  you  believe 
alt  the  evidence  you  must  Ibid  the  defendant 
Lulu  Austin  not  goilty." 

J.  Calloway,  for  appellants.  Massey  Wil- 
son, Attr*  Clen.,  fw  tbe  State. 

HARAI^ON,  J.  The  defendants  were 
Jointly  indicted  and  convicted  for  the  murder 
of  an  Infant  child.  On  tbe  2l8t  of  February, 
1903,  they  were  duly  arraigned,  charged  upon 
tbe  indictment  and  pleaded  not  guilty  there- 
to. The  9th  of  April,  following,  was  set  tor 
tbe  trial  of  the  cause.  A  Jury  of  100,  includ- 
ing tbe  regular  Jurors  summoned  for  tlw 
week  In  which  the  cause  was  set  for  trial, 
was  ordered,  and  the  names  of  tbe  special 
Jurors  allowed  were  duly  drawn  from  tbe 
Jury  box,  and  a  list  of  them  and  tiiose  sum- 
moned tor  the  week,  was  ordered  to  be  serv- 
ed on  each  of  the  defendants,  together  with 
a  copy  of  flie  Indictment,  which  order  appears 
to  have  been  duly  executed.  Before  arraign- 
ment and  plea,— tile  defendants  not  being 
r^resented  by  counsel,— tiie  court  appointed 
a  member  of  the  bar  to  represent  tbem,  upon 
whose  advice  and  Instructions,  defendants 
pleaded  not  gtiilty.  Some  time  before  tbe 
day  set  for  trial,  counsel,  as  is  made  to  ap- 
pear, was  employed  by  defendants,  but  he 
did  not  ask  for  a  severance  at  that  time, 
por  until  tbe  day  of  the  -trial,  and  after 
the  state  had  announced  ready.  The  motion 
tor  severance  thus  made,  was  not  Improperly 
overruled.  Qlvens  v.  The  State,  109  Ala.  39, 
19  South.  Hudson  t.  The  State  (Ala.) 
84  South.  854. 

There  was  proof  tending  to  Aow,  and  firoin 
which  tbe  Jury  mfgbt  have  Inferred  and 
found,  tbat  the  cbUd  found  in  the  well,  was 
the  child  of  defendant,  Mamie  Austin,  and 
also,  that  each  of  tbe  defendants  participated 
In  Its  destruction. 

The  charges  requested  defendants,  num- 
bered, 6,  6  and  7,  were  properly  refused. 

No  error  appearing,  the  Judgment  of  tbe 
lower  court  is  affirmed. 

Affirmed* 

(13S  Ala.  s») 
BBESE  V.  OLBBURNB  GOUNTT.  . 
(Supreme  Conit  of  Alabama.    Jan.  18,  1904.) 

OURKS  OF  C01JBTS-TBBIB--aTATDTDS-aOII' 

STRUCTION.  , 

LActs  1896-97,  p.  802,  created  a  county 
court  for  C.  county,  established  the  office  of 
clerk  thereof,  and  provided  that  he  should  re- 
ceive the  same  fees  as  clerks  of  dreoit  or  chan- 
cery courts.  Acta  1898-99,  p.  88,  amended  such 
statute,  and  provided  that  for  services  uot  oth- 
erwise provided  for  the  clerk  should  recMve  the 
same  compensation  as  clerks  ot  tbe  circuit 
court.  Acts  1890-97.  p.  1461,  and  Acts  lOOOU 
01,  p.  392,  movided  tbat  clerks  of,  drcult  conrts 
of  certain  countiesr  not  Including  0.  ^uoty, 
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should  receive  f2  p«r  day  for  keepins  tbe  min- 
utea  of  the  oourt  where  snch  clerks  were  enti- 
tled to  compensation  for  ez  officio  services  not 
exceeding  $200.  Held,  that  tbe  act  of  1896-97. 
OS  ameuded  by  the  act  of  1900-01,  being  a 
special  act,  did  not  extend  to  the  clerk  of  tbe 
county  court  of  C.  county,  so  aa  to  entitle  him 
to  the  compensation  provided  by  such  act,  but 
he  was  entitled  only  to  the  compensation  al- 
lowed clerks  of  drcnlt  courts  by  the  general 
laws  of  the  state. 

2.  A  statute  making  provision  for  fees  does 
not  include  compensatiou  for  ex  officio  services. 

Appeal  from  Glrcnit  Court,  Clebnnie  Conn- 
tr;  John  Pelham,  Judge. 

Action  by  BL  B.  Befise  against  Olebnme 
county.  From  a  judgmmt  for  defendant; 
plaintiff  appeals.  Affirmed. 

Tbe  complaint  contained  five  counts.  Tbe 
first  count  was  in  words  and  figures  as  fol- 
lows: "The  plaintiCC  claims  of  the  defend- 
ant tbe  sum  of  $852,  due  by  the  defe:ndant  to 
the  plaintiff  for  servlcea  rendered  by  tbe 
plaintiff  for  keeping  tbe  minutes  of  tbe  coun- 
ty court  of  Cleburne  county  from,  to  wit, 
April  9,  1901,  to  February  9,  1903,  which  said 
sum,  with  tbe  interest  thereon,  is  still  due 
and  unpaid.  And  plaintiff  avers  that  said 
claim  for  said  services  was  duly  and  properly 
itemized  and  sworn  to  by  bim,  and  present- 
.ed  to  tbe  court  of  coun^  commissioners  of 
Cleburne  county,  Alabama,  within  12  months 
after  tbe  same  accrued  or  became  payable, 
and  was  by  said  court  of  county  commis- 
sioners disallowed  In  whole,  and  plaintiff  al- 
leges that  at  tbe  time  of  tbe  rendition  for 
services  herein  sued  for  be  was  clerk  of  tbe 
county  court  of  Cleburne  county."  Each  of 
tbe  counts  claimed  several  different  sums  al- 
leged to  be  due  to  the  plaintiff  for  services 
rendered  in  keeping  the  minutes  of  the  court 
for  certain  designated  times.  The  defendant 
separately  demurred  to  each  of  the  counts  of 
tbe  complaint  upon  tbe  following  grounds: 
"(1)  For  that  the  averments  of  the  complaint 
show  that  tbe  plaintiff  did  not  sustain  to- 
ward tbe  defendant  any  such  relation  as 
would  entitle  him  to  claim  against  it  for  tbe 
services  rendered  by  blm  in  keeping  the  min- 
utes of  the  county  court  of  Cleburne  county. 
(2)  For  that  the  complaint  does  not  show 
that  the  plaintiff  held  any  such  office  created 
by  law  aa  would  entitle  blm  to  demand 
against  this  defendant  for  services  rendered 
by  the  plaintiff  in  keeping  the  minutes  of  the 
county  court  of  Cleburne  county.  (3)  For 
that  the  act  of  the  General  Assembly  of 
Alabama  creating  tbe  office  of  clerk  of  the 
county  court  of  Cleburne  county  did  not 
provide  any  compensation  to  be  paid  by  the 
county  to  a  person  holding  such  office  for 
services  rendered  in  keeping  the  minutes  of 
tbe  county  court  of  Cleburne  county.  (4) 
For  that  tbe  law  creating  the  office  of  clerk 
of  the  comity  court  of  Cleburne  county  and 
fixing  his  compensation  as  such  clerk  pro- 
vides that  he  shall  receive  the  same  fees  as 
clerks  of  tbe  circuit  court,  to  be  collected  aa 

T  S.  Bee  Clerks  of  Courts,  vol.  10,  Cent  Dls.  |  S3. 


such  fees  are  coUeeted  tn  the  drcnlt  conrt. 
@)  For  that  the  plabntlff,  as  clerk  of  the 
county  court  of  Cleburne  county,  la  not 
law,  either  general  or  special,  entitled  to 
compensation  from  this  defendant  tor  aerr- 
Ices  rendered  in  keeping  tbe  minutes  in  the 
county  conrt  of  Cleburne  county.**  The  court 
sustained  the  demurrers  of  the  defendant, 
and,  the  plaintiff  declining  to  plead  further. 
Judgment  was  rendered  for  the  defendant. 

McCarty  &  Merrill,  for  appellant.  Black- 
well  &  Agee  and  J.  B.  Barker,  for  appellee. 

TTSON,  J.  Tbe  UahlUty  sought  to  be  en- 
forced in  tbla  action  la  "for  aerrlcea  rendraed 
by  plaintiff  for  ke^ng  the  mlnntn  of  the 
county  court  ot  Olebume  county"  as  a  cl^ 
of  said  court  For  this  service  It  is  Insist- 
ed that  he  is  entitled  to  92  per  day.  Tbe  of- 
fice of  clerk  of  said  court  vas  created  by 
the  act  approved  February  16,  1887,  estab* 
ILBblng  a  county  conrt  for  the  county  of  Cle- 
burne, and  confming  upon  It  the  JurlsdictiOD 
and  powers  confenred  by  law  on  the  several 
circuit  and  chancery  courts  of  the  state.  Acts 
1880-87,  p.  802.  By  the  act  prOvialon  is  made 
for  bis  compensation  in  two  places.  Tbe 
first  is  found  In  section  4,  which  provldea  tiiat 
he  "shall  rec^Te  the  same  feea  aa  cterka  of 
the  circuit  courts  to  be  collected  as  anch 
fees  are  collected  In  the  drcnlt  courts."  Tbe 
second  in  section  19,  trhlcb  reads:  "The  fees 
of  tbe  officers  of  aaid  county  court  for  aerr- 
lcea rendered  •  *  *  shall  be  the  same  as 
are  now  or  may  hereafter  be  allowed  fOr 
Bervlces  in  the  chrcult  or  chancery  courts  of 
the  state  and  payable  In  the  same  manna.** 
Manifestly,  this  last  clause  was  necessary 
In  order  that  compensation  might  be  had  for 
serrices  rendered  by  tiie  cleric  and  other  offi- 
cers of  the  court  In  equity  cases.  Doubtless 
without  it  no  remuneration  for  swdi  serrices 
wonld  hare  been  collectible.  At  the  date  of 
the  passage  of  this  act  there  was  no  pror^ 
Blon  for  tbe  paying  of  clerks  of  tbe  drcnlt 
courts  for  transcribing  the  mlnates.  How^ 
ever,  two  days  later,  on,  to  wit,  February  18; 
1897,  an  act  was  passed  allowing  $Z  per  day 
for  the  time  the  drcult  conrt  la  In  session 
to  the  clerics  of  tbe  courts  In  certain  coun- 
ties for  keeping  the  mlnates  whoe  tbelr  ez 
offido  fees  are  limited  to  $200  or  less.  Acts 
1896-87,  p.  1461.  Subsequeitly  this  act  was 
amended  ao  as  to  indnde  counties  not  eorer- 
ed  by  tbe  former  and  excluding  counties 
which  were  included.  Acts  1900-01,  p.  392. 
But  ndther  of  tbese  todude  all  tbe  conntfes 
In  the  state,  and  are  therefore  not  general 
laws.  It  Is  under  these  two  acts  that  plain- 
tiff aaserto  his  right  to  the  compensation  sued 
for. 

It  win  be  noted  that  theae  acts  were  Intend- 
ed only  to  Increase  the  compensation  of  tbe 
derks  of  the  dnsnit  courta  of  the  conntiei 
to  which  they  apply,  who  are  entitled  nnder 
the  general  law  to  compensatimi  tor  ex  ofli- 
do  services  not  exceeding  ^SXKK  Such  deiks 
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as.  are  entitled  to  compensation  In  a  greater 
sum  than  ¥200.  as  veil  as  those  who  are 
entitled  to  no  compensation  for  ex  officio 
snvlcea,  are  not  -within  their  proTlsIons. 
These  acts  being  special  or  limited  in  their 
operation  to  some  of  the  eonntles,  and  not 
including  others,  we  entertain  the  opinion 
that  their  proTlslons  cannot  be  extended  so 
as  to  entitle  the  plaintiff  to  the  compensation 
provided  by  them,  even  though  it  be  conceded 
that  the  language  in  the  act  and  the  one 
amendatory  thereof  (Acta  1898-99,  p.  93),  un- 
der which  he  performed  the  duties  of  his  of- 
fice, entitled  blm  to  compensation  for  ex  offi- 
cio services.  The  emoluments  to  which  he 
is  raititled  are  those  allowed  to  clerks  of  the 
circuit  courts  by  the  general  laws  of  the  state. 
Tbls  conclusion  la  in  consonance  with  the 
tormet  decision  of  this  court  relating  to  costs 
and  fees.  But  It  cannot  be  conceded  that 
the  language  employed  in  the  act  approved 
February  16,  1697,  or  the  one  amending  it, 
when  correctiy  construed,  confers  on  plaintiff 
the  right  to  compensation  for  ex  officio  serv- 
ices. "The  law  of  fees  and  costs  must  be 
held  to  be  penal  and  no  fee  must  be  demand- 
ed or  received  exc^t  ocpressly  authorized 
by  law."  Section  1358  of  the  Code  of  1896. 
"An  office  demanding  fees  for  services  ren- 
dered must  point  to  some  dear  and  definite 
provision  of  the  statute  wbidi  anthartsea  the 
dnnand,  and  the  compensation  cannot  be  al- 
lowed unless  it  U  conferred  by  a  strict  con- 
struction of  the  language  employed  In  the 
stetute.  Statutes  giving  costs  or  fees  will 
not  be  extended  beyond  their  letter.  •  •  • 
It  is  of  no  consequence  0iat  the  law  Imposes 
tbe  duty  upon  the  plaintiff  to  perform  the 
swvlces  alleged  to  have  been  [>erformed,  if 
then  la  no  provialon  compensating  bim  for 
it"  Torbert  v.  Hale  County,  181  Ala.  14S, 
80  Soutii.  408,  and  cases  cited.  A  statute 
making  provision  for  "fees"  does  not  Include 
compensation  for  ex  officio  aerrices.  Troup 
T.  Morion  County,  109  Ala.  192, 19  Soutii.  503. 
Affirmed. 

(131  Ala.  aSQ 

JEFFERSON  COUNTY  v.  ABERNATHT. 

(Supreme  Court  of  Alabama.   Jan.  12,  1801.) 

OOawm'B  INQUEST— PBSS-RKMBAL  OF 
STATUTE. 

1.  Act  Feb.  10.  1899  (AcU  1808-99,  p.  815), 
an  act  to  prescribe  the  outiea  and  fix  tbe  com- 
pensation of  the  coroDer  of  J.  eonuty  and  to 
provide  for  the  payment  of  the  same,  repeals, 
as  to  such  cooDty,  the  Qeneral  Statutes  (Code 
1896.  H  4572.  4573).  so  far  as  it  increases  the 
fees,  and  provides  that  they  shall  in  all  cases 
be  paid  out  of  the  county  treasury,  whereas  sec- 
tion 4573  makes  them  payable  taerefrom  only 
when,  In  the  opinion  of  the  county  commission- 
ers or  board  of  revenue,  tbe  Inquest  should  have 
been  held;  bot  tlie  provision  of  section  4573 
that  no  fees  shall  b«  paid  for  holding  an  In- 

?[ue8t  when  it  ia  pnblidy  known,  before  the  jury 
8  summoned,  who  (»used  the  death,  or  when 
the  slayer  has  been  arrested,  is  not  repealed, 
there  being  nothing  Incondstent  with  it  in  the 
local  act. 

2.  Code  1896.  I  4573,  providing  that  no  fees 
■hall  be  paid  for  boMlnig  an  Inquest  when  It  Is 
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publicly  known,  before  the  Jury  Is  summoued, 
"who  caused  the  death,"  does  not  prevent  al- 
lowance of  fees  where  it  is  merely  publicly 
known  that  the  death  was  caused  by  colUsioD 
between  an  engine  and  an  electric  car. 

Appeal  from  City  Court  of  Blrmtpgham; 
Obas.  A-  Senn,  Judge. 

Action  by  H.  B.  Abematiiy  against  Jeffer- 
son county.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Tbe  complaint  contained  tbe  common 
counts,  and  sought  to  recover  for  services 
performed  by  the  plaintiff,  an  acting  Justice 
of  the  peace  In  Jefferson  county,  in  holding 
an  inquest  in  the  absence  of  tbe  regular  cor- 
oner. It  was  averred  In  the  comi^aint  that 
the  plaintiff  presented  his  demand  for  said 
services  to  the  board  of  revenue  of  Jefferson 
county,  and  that  the  board  declined  to  pay 
the  same.  The  cause  was  tried  upon  the  plea 
of  tbe  general  Issue. 

On  tbe  trial  of  the  case  the  plaintiff  intro- 
duced testimony  which  tended  to  show  the 
following  facts:  OnAugust  1, 1901,  the  plain- 
tiff presented  to  tbe  board  of  revenue  of  Jef- 
ferson county  a  claim  against  Jefferson  coun- 
ty for  services  rendered  by  him  as  coroner 
In  holding  an  inquest  to  Investigate  the  death 
of  one  Mattie  Osby.  This  bill,  as  presented, 
was  Itemized  and  verified,  end  on  August 
2d  was  wholly  and  entirely  disallowed  by 
tbe  board  of  revenue.  The  Jury  impaneled 
for  tbe  Inquest  returned  a  verdict  that  the 
said  Mattie  Osby  came  to  her  death  as  the 
result  of  a  collision  between  an  engine  on 
the  Louisville  &  Nashville  Ballroad  and  an 
electric  car,  and  that  John  E.  Mare  and  T. 
A.  Cogbill  were  criminally  responsible  for 
said  collision.  The  plaintiff  was  a  justice  of 
tbe  peace  in  Jefferson  county  at  tbe  time 
of  holding  said  Inquest,  and  the  regular  cor- 
oner was  absent  and  could  not  be  bad  at  that 
time.  Prior  to  holding  said  inquest.  Aber- 
nathy,  tbe  plaintiff,  made  inquiry  loto  tbe  cir- 
cumstances and  death,  and  was  satisfied 
from  said  preliminary  Inquiry  that  there  was 
reasonable  ground  for  believing  that  death 
bad  been  occasioned  by  the  act  of  another  by 
unlawful  means,  and  It  was  after  sucb  pre- 
liminary investigation  or  Inquiry  that  be 
summoned  a  Jury  and  inquired  Into  the  cause 
of  the  death. 

The  bill  of  exceptions  recites  that  "the  evi- 
dence further  tended  to  show  that  said  H.  B. 
Abemathy  knew,  and  It  was  commonly 
known  prior  to  his  Investigation,  that  the 
death  of  said  Mattie  Osby  was  occasioned  by 
a  collision  between  an  engine  on  the  L.  & 
N,  Ballroad  and  an  electric  car." 

Tbe  cause  was  tried  by  the  court  without 
tbe  intervention  of  a  Jury,  and  upon  the  hear- 
ing of  all  tbe  evidence  the  court  rendered 
judgment  In  favor  of  tbe  plaintiff  for  the  sum 
of  ¥28.50.  To  the  rendition  of  tbls  judgment 
the  defendant  duly  excepted. 

B.  J.  Smyer,  for  appellant  Bobt  N.  Bell, 
fbr  appellee. 
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DOWDELL,  J.  The  only  question  present- 
ed b;  the  record  In  this  case  Is  whether  or 
not  the  act  approved  February  10,  1890  (Acts 
1898-99.  p.  815),  entitled  an  act  "to  prescribe 
the  duties  and  fix  the  compensation  of  the 
coroner  of  Jefferson  county,  Alabama,  and  to 
provide  for  the  payment  of  the  same,"  re- 
peals the  General  Statutes  (Bectlons  4572, 
4573,  Code  1896).  In  determining  this  ques- 
tion It  should  be  borne  in  mind  that  the 
well-settled  rule  of  construction  la  that  re- 
peals by  implication  are  not  favored  by  the 
courts.  Where  there  Is  no  express  declara- 
tion of  repeal  of  the  old  contained  in  the  new 
statute,  and  no  manifestation  of  an  Intention 
by  the  Legislature  otherwise  clearly  shown 
to  repeal  the  old.  unless  the  provisions  of  the 
two  are  so  repugnant  and  inconsistent  as 
that  they  may  not  harmoniously  exist  togeth- 
er, then  both  will  be  permitted  to  stand.  In 
the  present  case  the  repealing  clause  of  the 
new  statute  is  general.  Section  3  provides 
"that  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  be,  and  the 
same  are  hereby  repealed."  There  Is  no  di- 
rect and  express  declaration  of  repeal  of  the 
General  Statutes  above  named  by  mention, 
or  specific  reference,  and,  if  a  repeal  of  these 
older  statutes  results.  It  must  be  from  the 
rule  above  laid  down— on  account  of  the  re- 
pugnancy and  Inconsistency  In  the  provisions 
of  the  two  statutes,  and  only  to  that  extent 

The  act  of  February  10,  1899,  contains 
three  sections.  Section  1  does  no  more  than 
to  fix  the  fees  of  the  coroner,  and  as  to  cer- 
tain items  increases  the  fees  over  those  pre- 
scribed under  the  General  Statutes  (section 
4572,  Code  1890),  and  in  this  respect  la  in- 
consistent and  in  conflict  with  section  4572, 
and  to  that  extent  by  necessary  Implication 
operates  a  repeal  of  that  section  as  to  Jef- 
ferson county.  Section  2  provides  "that  fees 
for  holding  Inquest  shall  be  itemized  and 
sworn  to  by  the  coroner  and  shall  be  paid  out 
of  the  county  treasury,  and  such  fees  must 
also  be  certified  by  the  coroner  to  the  clerk 
of  the  criminal  court  of  Jefferson  county,  and 
must  be  taxed  as  costs  against  any  person 
on  whose  body  the  inquest  Is  held  and  be 
collected  like  other  costs  In  criminal  cases, 
and  when  collected  sball  be  paid  into  the 
county  treasury." 

Section  4573  of  the  Code  of  1896  is  as  fol- 
lows: "Fees  for  holding  Inquest  shall  be  paid 
out  of  the  county  treasury,  when,  in  tfte 
opinUm  of  the  court  of  county  commUsioners 
or  board  of  revenue,  the  inquest  should  have 
been  held;  and  such  fees  must  be  also  certl- 
fled  by  ihe  coroner,  to  the  clerks  of  the  circuit 
and  city  courts  of  the  county,  and  must  be 
taxed  as  costs  against  any  person  who  is  con- 
victed of  murder  or  manslaughter  by  klllljig 
the  person  on  whose  body  the  Inquest  was 
held,  and  be  collected  like  other  costs  in 
criminal  cases ;  and,  tchen  collected  in  cases 
in  which  the  oountj/  has  paid  the  same,  sTiaU 
be  paid  to  county  treasurer  for  the  ute  of 
the  county,  and  in  other  cases  to  the  ooroner. 


But  no  fees  shall  be  paid  for  an  Inquest  when 
It  is  publicly  known  before  the  jury  la  sum- 
moned, who  caused  the  death  of  the  de- 
ceased, or  when  the  slayer  has  been  arrested 
for  the  homicide,  hut  in  such  case,  if  the  im- 
mediate cause  of  the  death  is  uncertain,  a 
physician  or  surgeon  may  be  summoned  to 
make  a  post  mortem  examination,  who  shall 
give  his  opinion  In  writing  as  to  the  cause 
of  the  death,  which  must  be  returned  by  the 
coroner  as  inquests  are  returned  by  him,  and 
such  corona,  phy^cian  or  surgeon,  shall  be 
entitled  to  the  same  fees  and  mileage,  to  be 
paid  In  the  same  manner,  as  for  attending  an 
inquest;  such  fees  as  accrue  to  coroners  for 
services  rendered  by  him  in  discbar^ng  the 
duties  of  sheriff,  must  be  taxed,  collected  and 
paid  in  the  same  manner  tliat  ^erlff's  fees 
for  like  services  are  taxed,  collected  and 
paid."  We  have  set  out  the  section  of  tlie 
Code  In  full,  italicizing  certain  parts  for  rea- 
sons that  will  sufficiently  appear. 

It  will  be  observed  that  the  general  stat- 
ute above  set  out  provides  that  feea  for  hold- 
ing an  Inquest  sliall  be  paid  out  of  the  county 
treasury  when,  in  the  opinion  of  the  court  of 
county  commissioners  or  board  of  revenne, 
the  inquest  should  have  been  held;  thus  pla- 
cing the  payment  of  Inquest  fees  out  of  the 
county  treasury  wholly  within  the  discretion 
of  the  commissioners'  court  or  board  of  reve- 
nue of  the  county.  The  local  act  for  Jeffer- 
son county,  copied  above,  leaves  nothing  to 
the  discretion  of  the  court  of  commissioners 
or  board  of  revenue  of  the  county,  and  makes 
the  coroner's  feea  for  holding  an  Inquest  pay- 
able out  of  the  county  treasury  in  all  cases, 
unless  It  be  for  the  holding  of  an  inqoest 
where  It  was  publicly  known  before  the  jury 
was  summoned  who  caused  the  death  of  the 
deceased,  or  where  die  slayer  had  been  ar- 
rested (or  the  homicide.  The  general  stat- 
ute further  provides  that  the  fe^  for  holding 
an  Inquest  after  they  shall  have  been  certl- 
fled  and  taxed  as  costs,  "when  collected  in 
cases  in  which  the  county  has  paid  the  same, 
shall  be  paid  to  the  county  treasurer  for  the 
use  of  the  county,  and  In  other  cases  to  the 
coroner"— thus  clearly  showing  that  in  cases 
where  the  commissioners'  court  or  board  of 
revenue,  in  the  exercise  of  their  discretloa 
under  the  statute,  declined  or  refused  to  al- 
low the  fees  for  holding  an  Inquest  to  be  paid 
out  of  the  coimty  treasury,  the  coroner  was 
entitled  to  receive  the  same,  when  certified 
and  taxed  as  costs,  and  collected  pursuant  to 
the  statute.  Not  so  under  the  local  act  In 
question,  for  by  its  provisions  the  fees  for 
holding  an  Inquest,  when  collected  as  costs, 
are  required  In  every  case  to  be  paid  into  the 
county  treasury,  and  In  no  case  could  socb 
fees,  when  collected  as  costs,  be  paid  over 
to  the  coroner.  So  It  clearly  appears  that 
between  these  provisions  of  the  general  stat- 
ute and  the  provisions  of  the  local  act  there 
exists  such  r^ognancy  and  inconsistency 
that  thfi  two  cannot  harmoniously  stand  to- 
gether, and.  to  that  «xteDt  the  local  act  xe- 
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peats  the  general  statute  as  to  Jefferson  coun- 
ty. The  restriction,  howeTer,  contained  In 
the  general  law,  wherein  It  Is  provided  that 
"no  fees  shall  be  paid  for  holding  an  inquest 
-n-hen  It  Is  publiclj  known  before  the  Jury  Is 
Bommoned,  who  caused  the  death  of  the  de- 
ceased,  or  when  the  slayer  has  been  arrested 
for  the  homicide,"  etc.,  Is  not  Inconsistent 
with  any  provision  of  the  local  act  It  does 
not  deal  with  the  mode  of  payment  of  in- 
quest fees,  as  do  the  other  provisions  which 
we  have  Just  discussed,  but  Is  a  poBltlve  pro- 
hibition against  the  allowance  of  fees  In  the 
cases  mentioned.  Under  It,  and  in  sttch 
cases,  no  fees  payable  out  of  the  county  treas- 
ury or  taxable  as  costs  can  be  created.  It  Is 
a  wise  and  wholesome  check  In  the  adminis- 
tration of  the  criminal  law  against  the  hold- 
ing of  unnecessary  Inquests,  and  Is  wholly 
consistent  with  the  provisiona  of  the  local 
act,  and  therefore  unaffected  by  that  act. 

The  evidence  In  the  case  was  without  con- 
flict The  bill  of  exceptions  recites  that  "the 
evidence  further  tended  to  show  that  said  H. 
B.  Abemathy  knew,  and  It  was  commonly 
known  prior  to  his  Investigation,  that  the 
death  of  said  Mattie  Osby  was  occasioned 
by  a  collision  between  an  engine  on  the  L.  & 
N.  Ballroad  and  an  electric  car";  and  from 
this  It  Is  insisted  that  the  Judgment  appealed 
from  Is  erroneous,  and,  farther,  that  upon 
the  evidence  Judgment  should  have  been  ren- 
dered In  favor  of  the  defendant  county.  The 
statute  (section  4673)  provides  that  "no  fees 
shall  be  paid  for  an  inquest  when  It  Is  pub- 
licly known  before  the  Jury  Is  summoned, 
who  caused  the  death  of  the  deceased,"  etc. 
It  Is  not  that  when  the  cause  of  the  death, 
whether  by  gunshot,  knife,  poison,  or  other- 
wise. Is  commonly  known  prior  to  his  (the 
coroner's)  Investigation,  but  when  It  is  pub- 
licly known,  before  the  Jury  Is  summoned, 
who  caused  the  death.  The  evidence  did  not 
tend  to  show  that  it  was  publicly  known  be- 
forehand who  caused  the  death,  but  only  the 
way  in  which  It  occurred.  On  the  undisputed 
evidence,  the  conclusion  of  the  trial  court  was 
proper,  and  its  Judgment  will  be  affirmed. 

Affirmed. 

OM  Ala.  170) 

PBNNT  T.  WBEOf  8  at  aL 

(Supreme  OonrC  of  Alabama.   Jan.  14,  1004.) 

WniTQAQBS^-EXlBOUTION  BT  (HJUVIVINO 
WIDOW— VAIiIDITT. 

1.  Proof  of  the  death  of  the  owner  of  land, 
leaving  a  widow,  who  had  one  child,  and  who 
bed  lived  on  the  land  since  the  owner's  death, 
and  who  had  rented  It  for  a  spedfied  quantity 
of  cotton  a  year,  does  not  show  the  invatidltT 
of  a  mortgage  on  the  laad  ezecnted  by  the 
widow,  as  dower  might  have  been  assigned  her 
of  the  land  embraced  id  the  mortgage,  vesting  In 
the  mortgagee  her  life  estate,  or  as  under  Code 
1806,  i  1458,  snbd.  6,  she  laigbt  have  acqohvd 
the  land  in  fee.  In  the  absence  of  any  anrvlvlng 
children,  or  father  or  mother,  or  brother  or  aim- 
ter  of  the  deceased  owner. 

Appeal  from  Cl^  Court  of  Etowali;  John 
H.  Dlsque^  Judge. 


Statutory  ejectment  by  James  A.  Fenny 
against  A.  L.  Weema  and  others.  From  a 
Judgment  tfa  defendant^  plaintiff  appeala. 
Reversed. 

The  plaintiff  proved  ilie  ezecutkm  of  and 
Introduced  in  evidence  two  mortgagea  con- 
veying the  lands  described  in  the  complaint, 
and  executed  by  the  dtfendant  A.  h.  Weema 
and  Deller  Beddin  and  Qeoi^  W.  Beddln, 
hor  bnaband.  These  mortgages  were  glvm 
to  Fenny  &  Hamilton.  Subsequent  to- the  ex- 
ecutltm  of  the  said  mortgages,  J.  N.  Hamil- 
ton, one  of  the  firm  of  Penny  &  Hamilton, 
assigned  his  Interest  In  each  of  said  mort 
gages  to  the  plaintiff.  It  was  shown  that 
the  lands  in  controreray,  and  which  wra» 
conveyed  in  aald  mortgage,  had  formerly  be- 
longed to  John  Weema,  the  husband  of  the 
defendant  A.  L.  Weeina,  and  that  said 
Weems  waa  living  on  aald  lands  at  the  time 
of  his  death.  John  Weems  died  many  yeara 
before  the  execution  of  the  mortgages  and 
the  institution  of  the  suit  It  waa  also  shown 
that  default  was  made  in  the  debts  aeenred 
by  the  mortgage&t  and  that  said  mortgagea 
were  foreclosed  under  the  power  ot  sale  con- 
tained therein.  At  tite  forecloanre  aale  James 
A.  Fenny  became  the  purchaser  ot  the  lands 
conveyed  fher^n. 

Geo.  D.  Motley,  for  appellant.  Aiken  & 
Martin,  for  appelleee. 

McCLELLAM,  0.  J.  By  proving  and  Intro- 
ducing in  evidence  the  mortgages  executed 
by  Mrs.  Weems  and  otbors  to  Penny  &  Ham- 
ilton and  their  assignment  to  plaintiff,  by 
proving  the  foreclosure  thereof  and  the  con- 
veyance to  plaintiff  under  the  foreclosure 
sale,  the  plaintiff  made  a  prima  facie  case  for 
recovery  of  possession  of  the  land  from  Mrs. 
Weems  and  the  other  defendants.  If  Mrs. 
Weems  had  no  alienable  Interest  in  the  land, 
but  only  a  right  of  quarantine  in  respect  of 
it,  and  was  holding  possession  of  it  In  that 
right,  nothing,  as  against  her  or  against  such 
right  of  possession,  passed  to  the  plaintiff 
through  the  mortgage  executed  by  her— that 
ia,  at  least,  nothing  cognizable  in  a  court  of 
law;  and,  bad  It  been  shown  on  the  trial  that 
she  liad  a  right  of  quarantine  in  respect  of 
the  land,  and  was  e»rclslng  It,  the  Judgment 
for  the  defendants,  which  was  rendered  by 
the  court  below,  would  have  been  the  proper 
Judgment  In  the  case.  Such  proof  would 
have  met  and  overturned  plaintiff's  prima 
fade  case.  But  this  proof  was  not  made. 
Her  testimony  which  Is  supposed  to  supply 
this  proof  Is  as  follows:  "My  husband  was 
named  John  Weems.  He  la  dead.  He  will 
have  been  dead  eighteen  years  on  the  8d  of 
December  next ,  He  was  living  on  the  lands 
In  controversy  at  the  time  of  hlsdeath.  Iwas 
living  with  him.  I  have  one  child.  We  mov- 
ed on  the  lands  In  controversy  in  April,  1871. 
My  husband  owned  this  land  at  the  time  of 
his  death.  There  has  been  no  administration 
of  bis  wtate.  1  have  been  living  on  this  land 
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contlnnoiisly  Bince  my  husband's  deatb,  ex- 
cept four  or  five  months  four  yeare  ago, 
when  we  rented  It  to  Mr.  Smith.  He  died, 
and  we  moved  back  on  the  place  in  August 
of  the  same  year.  G.  W.  and  Deller  Reddhi 
were  living  In  the  house  with  me  on  this 
land  at  the  time  the  mortgage  was  given.  I 
rent  these  lands  for  two  bales  of  lint  cotton 
weighing  five  hundred  pounds,  each  year." 
All  this  may  be  true,  and  yet  it  may  well  be 
that  she  neither  had  nor  was  claiming  to  ex- 
ercise the  right  of  quarantine;  non  constat 
but  that  dower  had  been  assigned  her,  and 
embraced  the  land  In  controversy,  In  which 
case  the  mortgage  executed  by  her  would 
have  vested  her  life  estate  In  the  plaintiff, 
and  entitled  him  to  the  possession  he  sues  to 
recover;  uon  constat,  also,  that  her  husband 
left  no  children  or  the  issue  of  children,  or 
father  or  mother,  and  no  brothers  or  sisters, 
or  their  descendants  surviving  him,  in  which 
case  title  In  fee  to  the  land  vested  In  Mrs. 
Weems  as  bis  heir  (Code  1806,  S  1453.  subd.  6); 
and  such  title  passed  to  plaintiff  through  said 
mortgage.  The  city  court,  we  therefore  con- 
elude,  erred  In  rendering  Judgment  for  the 
defendanlD. 
Reversed  and  remanded. 


(139  Ala.  13T) 

MUSGROVB  V.  STATE. 
(Supreme  Court  of  Alabama.   Jan.  14,  1904.) 

TRBSPAJBS  AFTER  WARNING— IKDIOTHEMIV- 

SUFFICIBNCT. 
1.  An  indictment  charging  defeodaut  with  en- 
tering ou  the  premises  of  a  person  named  after 
having  been  warned  not  to  do  so  Is  fatallr  de- 
fective for  failing  to  aver  that  the  trespass 
was  committed  within  six  months  attv  the 
warning;  Code  1886.  §  S606,  punishing  a  tres- 
pass on  the  premises  of  anomer  after  having 
been  warned  within  six  months  preceding  not  to 
do  so. 

Appeal  from  Cullman  Oonnty  Court;  S.  L. 
Fuller,  Judge. 

Philip  Musgrove  was  convicted  of  trespass, 
and  appeals.  Reversed. 

Defendant  was  tried  and  convicted  under 
the  following  Indictment:  "The  grand  Jury 
of  said  county  charges  that  before  the  finding 
of  this  Indictment  Philip  Musgrove,  without 
legal  cause  or  good  excuse,  did  enter  upon  the 
premises  of  Mrs.  Lizzie  Mitchell  after  having 
been  warned  not  to  do  so,  against  the  peace 
and  dignity  of  the  state  of  Alabama."  The 
defendant  demurred  to  this  Indictment, 
among  others,  upon  the  following  ground: 
"Because  said  indictment  does  not  state  or 
allege  that  the  trespass  was  committed  with- 
in six  months  after  being  warned."  This 
demurrer  to  the  Indictment  was  overruled. 

W.  T.  L.  Gofer,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  The  Indictment  upon  which 
the  defendant  was  tried  and  convicted  is 
fatally  defective  In  not  averring  that  the 
treapasB  was  committed  within  six  months 


after  the  warning.  Code  ISO^  |  5600.  It 
charges  no  offense,  and  will  not,  therefore, 
support  a  Judgment  of  conviction.  Audnvon 
T.  The  State,  130  Ala.  126,  30  South.  375. 

It  is  unnecessary  to  cou^der  the  exceptions 
reserved  during  the  trial,  since  the  Judgment 
of  conviction  must  be  reversed  on  the  point 
considered. 

Reversed  and  remanded. 


(139  Ala.  HO) 
BARFIBLD  T.  BARFIBLD. 
(Supreme  Court  of  Alabama.  Jan.  1%  1901) 

DIVORCB-DBORBB-BIOAMOna  HARSIAGB- 
DOWBB. 

1.  Code  1896,  S  1488.  provides  that  In  divorce 
the  chanct-'llor  shall,  as  the  nature  of  the  case 
may  warrant,  direct  whether  the  party  against 
whom  the  divorce  Is  granted  be  permitted  to 
marry  again.  Section  4406  makes  it  a  felony 
for  one  to  mariT  while  having  a  former  spouse 
living,  and  section  4407  provides  tliat  the  previ- 
ons  section  shall  not  apply  to  one  who  has  se- 
cured a  divorce  allowing  him  the  privilege  of 
martring  again.  Held  that,  where  a  woman 
whose  husband  had  secured  a  divorce  from  hw 
was  not  granted  by  the  decree  a  right  to  marry, 
hut  she  did  so  while*  her  husband  was  living, 
though  he  had  married  again,  her  second  mar- 
riage was  void,  and  hence  she  was  not  entitled 
to  dower,  or  to  homestead,  or  personal  exemp- 
tions as  the  widow  of  the  man  last  married  ^ 
her,  and  had  no  title  to  the  property  of  bis  es- 
tate. 

Sharpen  J^  dissenting. 

Appeal  from  Circuit  Court.  Houston  Coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  Emma  Louisa  Barfield  against 
John  Barfield.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.  Affirmed. 

The  cause  was  tried  upon  on  agreed  state- 
ment of  facts,  which  disclosed  the  following 
facts:  That  the  plaintiff  In  this  case  was 
formerly  the  wife  of  one  Henry  Sellers,  hav- 
ing been  married  to  bim  and  resided  with 
him  as  his  wife  In  Henry  county,  Ala.  Sev- 
enteen years  before  the  institution  of  tbe 
suit,  Henry  Sellers  obtained  a  decree  of  di- 
vorce from  the  plaintiff  out  of  the  chancer 
court  of  Henry  county.  It  was  recited  in  the 
decree  that  the  divorce  was  granted  to  Hen- 
ry Sellers  on  account  of  the  adultery  of  his 
then  wife,  and  It  was  ordered  that  Henry  Sel- 
lers could  again  marry.  Shortly  after  tbe 
rendition  of  this  decree  Henry  Sellers  mar- 
ried again,  and  was  living  at  the  time  of  tbe 
Institution  of  the  present  suit.  Elevoi  or 
twelve  years  prior  to  the  Institution  of  tlie 
present  suit,  the  plaintiff  in  this  case  was 
married  to  W.  M.  Barfield,  a  license  having 
been  regularly  Issued  therefor.  At  tbe  time 
of  this  marriage  Barfield  was  a  widower  with 
several  children.  The  defendant  in  the  pres- 
ent suit  was  (me  of  the  children  of  W.  M. 
Barfield  by  bis  first  wife.  After  tbe  mar- 
riage with  said  W.  M.  Barfield,  the  plaintiff 
continued  to  live  with  him  as  his  wife  np  to 
the  time  of  his  death,  in  1902.  In  tbe  sum- 
mer or  early  fall  of  1902,  W.  M.  Barfield 
died,  leaving  surviving  him  tbe  plaintiff  in 
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the  present  suit,  and  Are  children  bom  of  his 
marriage  with  her,  and  the  several  children 
by  bis  first  wife.  At  the  time  of  the  death 
of  W.  M.  Burfleld.  the  plaintiff,  with  her 
children,  was  living  along  with  him  upon 
their  homestead,  composed  of  80  acres  of 
land.  The  personal  property  of  his  estate 
was  -worth  less  .than  $1,000.  The  property 
iDTolred  in  the  present  suit  was  a  part  of  the 
pereonal  property  of  said  Barfield.  Upon  the 
agreed  statement  of  facts  the  court  gave  the 
general  afflrmatlre  charge  In  favor  of  the  de- 
fendant, and  refused  to  give  the  general 
affirmative  chaise  for  the  plaintiff.  To  each 
of  these  rulings  the  plaintiff  separately  ex- 
cepted. There  were  verdict  and  Judgment 
for  the  defendant.  The  plaintiff  appeals,  and 
assigns  as  error  the  giving  of  the  general 
affirmative  charge  In  favor  of  the  defendant, 
and  the  refusal  to  give  the  general  affirma- 
tive charge  In  favor  of  the  plaintiff. 

B.  H.  Walker,  for  appelant  B.  D.  Craw- 
And  and  Bspj  ft  Farm^,  tot  appellee. 

McCLKLLAN,  C.  J.  There  can  be  no  doubt 
that  plaintiff'^  marriage  with  Barfield  was 
against  the  prohibition,  and  subjected  her  to 
the  penalty  provided  by  section  4400  of  the 
Code.  She,  in  other  words,  was  guil^  of  a 
felony  in  entering  into  the  marriage  with 
Barfield.  The  man  Sellers  was  alive  when 
she  married  Barfield— is  yet,  for  that  mat- 
ter—and then  lyas  her  "former"  husband 
within  the  letter  and  meaning  of  the  statute, 
and  the  fact  that  he  bad  obtained  a  decree 
of  divorce  from  ber  which  provided  for  bis 
marrying  again,  and  that  he  had  remarried 
prior  to  her  marriage  to  Barfield,  constitntes 
no  defense  to  ber;  the  decree  In  question, 
while  dissolving  the  bonds  of  matrimony  be- 
tween her  and  Sellers,  not  having  provided 
that  she  could  marry  again.  Her  case  Is  not 
within  the  exception  provided  In  section  4407 
to  the  operation  of  section  4400,  and  the  pro- 
vision of  the  exception  In  section  4407  demon- 
strates, If  anytbing  further  were  needed  to 
that  end,  that  her  marriage  to  Barfield  was 
wltbln  the  Inhibition  and  subjected  her  to 
the  penalty  of  section  4406  of  tbe  Code.  The 
effect  and  operation  of  tbe  provision  on  this 
subject  In  sectloD  14S8  of  the  Code  Is  to 
prohibit  hnsband  and  wife  against  whom  a 
divorce  is  decreed  from  marrying  again,  un- 
less the  decree,  or  a  subsequent  decretal  or- 
der, allows  such  remarriage.  Section  4406 
declares  It  a  felony  for  such  party  to  marry 
ia  the  absence  (section  4407)  of  a  direction  In 
the  decree,  or  In  a  subsequent  decretal  ord»r, 
that  he  or  she  may  marry  again.  In  this 
case  tbe  divorce  was  decreed  against  this 
plaintiff.  The  decree  of  divorce  did  not  di- 
rect that  she  might  marry  again.  No  such 
direction  has  been  made  by  any  subsequent 
order  of  the  court  Her  subsequent  marriage 
to  Barfield  was  unquestionably  void.  She 
did  not  become  his  wife,  and  was  not  big 
wife  at  the  time  of  his  death.    She  waa 


therefore  not  entitled  to  dower  or  to  home- 
stead and  personal  exemptions  as  bis  widow, 
and  she  had  no  tltie  to  tbe  property  of  Bar- 
field's  estate,  for  tbe  alleged  conversion  of 
wblch  tills  action  is  brought.  The  hard- 
ships of  the  application  of  these  principles  of 
law  under  the  facts  in  this  case  are  great 
and  grievous  indeed,  but  we,  of  course,  can- 
not look  to  tbem.  Ita  lex  acrlpta  est  The 
circuit  court  properly  gave  the  general  charge 
for  the  defendant. 
Affirmed. 

SHABPB,  J.,  dlssentliifr 

(U9  Ala.  382) 

DIMSnCK  PIPE  CO.  T.  WOOD. 

(Supreme  Court  of  Alabama.   Jan.  19,  1904.) 

PARENT  AND  CHILI>-IN JURIES  TO  CHILD-AC- 
TION BY  FATHER— CONSENT  OF 
FARBMT— BVIDBMCB. 

1.  In  an  action  by  a  father  for  injuries  to  his 
son  owing  to  negligence  of  the  sod^s  employer, 
a  question  pot  to  plaintiff  SB  to  whether  be  con- 
sented that  tbe  son  might  work  at  defend- 
ant's foundry  was  not  objectloBBble  as  calling 
for  an  oncommunicated  mental  statos, 

2.  Where  a  father  consents  to  his  son's  em- 
ployment, be  is  chargeable  with  having  con- 
sented to  accept  any  risk  naturally  incident  to 
the  work,  whether  tbe  character  of  tbe  risks  is 
known  to  him  or  not 

3.  The  consent  of  a  father  to  his  son  being 
employed  in  a  foundry  to  shovel  sand  into  mold- 
iog  flasks  standioK  in  pits  was  not  a  consent  to 
his  using  a  wheelbarrow  to  wheel  sand  about 
the  pits  Id  dangerous  proximity  to  fiaaks  sus- 
pended from  cranes  and  filled  with  molten  met- 
al. 

Appeal  from  City  Court  of  Birmingham; 
Wm.  W.  Wllkerson,  Judge. 

Action  by  L.  £.  Wood  against  the  Dim- 
mick  Pipe  Company.  From  a  Judgment  In 
favor  of  plaintitC»  defendant  appeals.  Af- 
firmed. 

This  action  waa  bnm^  tbe  appellee, 
li.  B.  Wood,  to  recoTer  damagee  for  tb%  lorn 
of  the  BOTlces  ot  Us  sen,  a  bay  14  years  of 
age,  by  reason  at  the  alleged  negligence  of 
tbe  d^endant  The  canae  of  actltm,  as  wivat- 
ced  In  tbe  cranplalnt,  and  the  facts  of  the 
case  neceasary  to  an  tmdenttandlng  of  the  de> 
cirion  on  tbe  present  appeal,  are  anffldently 
stated  In  the  wtnlen.  Upon  the  intandnctloD 
of  all  the  erklence  the  coort,  at  the  reqnest 
of  the  pfailntlff,  gave  to  tbe  Jnry,  among  oQi- 
era,  tbe  ffdlowlng  written  cbax^:  "9)  Bren 
tbongh  the  Jury  bellere  from  the  evidence 
that  tbe  platatlff  knew,  or  had  reason  to 
know,  that  his  son,  Mltcbell  Wood,  waa  on- 
pI<Qred  to  pitch  sand  In  defendant's  pipe- 
works,  and  consented  thereto,  nttleas  the  Jnry 
further  find  .from  the  eridenee.  that  plaintiff 
knew  that  tbe  said  Mitchell  Wood,  aa  a  part 
of  his  dntles.  would  be  required  to  ndl  sand 
in  a  wheelbarrow  acroaa  the  said  plpeworics, 
fb»  Terdlct  must  be  f or  tHo  phiintlff,  if  tbe 
Jnry  believe  the  work  at  rolling  said  wheel- 
barrow of  sand  was  more  dangerous  than 

f  S.  Sea  Parent  and  Child,  vol.  S7.  Ceat  Dig.  |  87. 
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tile  woriE  of  pitching  sand."  To  the  glvlns 
of  this  cbarge  tiie  dtfendant  aeparately  ex- 
cepted, and  also  separately  excepted  to  the 
court's  refusal  to  give  the  following  charge 
requested  by  It:  "If  yon  bellere  tiie  evi- 
dence, you  must  TVoAtr  yonr  verdict  In  fa- 
vor of  the  defendant."  Tbm  were  verdict 
and  judgment  fm  the  plaintiff,  anesslng  his 
damages  at  $000.  l%e  defendant  made  a 
motion  for  a  new  trial  upon  the  ground  that 
the  damages  assessed  1^  the  Jury  were  ex- 
cessive,, that  the  verdict  of  the  Jury  was  con- 
trary to  the  law  and  the  evidence  In  the 
case,  and  that  the  court  emA  In  reusing  to 
give  the  general  affirmative  charge  requested 
by  the  defendant.  This  motion  was  overml- 
ed,  and  the  defendant  duly  excepted.  The 
defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Bradley  &  Morrow  and  Walker,  Tillman. 
Campbell  &  Walker,  for  appellant.  Moore  & 
IHcUnson,  far  appellee^ 

SRARPB,  J.  Ab  stated  In  the  onupbilnt, 
this  cause  of  this  action  Is  that  the  defend- 
ant, being  engaged  In  the  operation  of  cast- 
tnm  plpeworks,  without  the  consei^t  of  the 
plaintiff,  cawed  bta  smi,  aged  14,  **to  work 
In  or  about  the  runidng  or  (vnatkm  of  said 
plpeworks  at  a  place  or  at  work,  which  was 
highly  dangerous  to  a  penon  of  his  youtb 
and  Inexperience^  In  consequence  whereof 
the  son,  while  so  engaged,  was  thrown  Into  a 
pit,  and  so  Injured  as  to  cause  a  loss  to  plain- 
tiff of  his  swvlces,"  ete.  It  Is  assigned  aa 
error  that  on  the  trial  plaintiff  In  testifying 
was,  against  objection,  allowed  to  answer  bis 
counsel's  question:  "State  whether  you  cost- 
sented  fOr  your  bqy  to  worit  at  the  foundry." 
The  question  called  for  a  fact  material  un- 
der the  isBues,  and  not  for  a  mere  un com- 
municated mental  status  of  the  plalntlfl,  as 
Is  here  contraded.  Testimony  vras  intro- 
duced tendtaig  to  riiow  that  fbr  some  weeks 
before  the  accident  the  boy  had  been  employ- 
ed at  the  plpeworks,  first  to  carry  water,  and 
afterwards  to  i^tch  sand  by  the  use  of  shov- 
els toto  molding  flasks  which  stood  In  pits; 
that  he  was  paid  SO  cento  ptf  day  for  his 
services,  which  mon^  he  ddlvwed  to  the 
plaintiff;  that  plaintiff  knew  bis. son  was 
working  for  defendant  as  a  sand  pitcher,  and 
netthw  made  olffectlwi  thereto  nor  expressed 
assmt  to  the  defttidant;  and  that  he  did  not 
know  the  duties  at  a  ssnd  pitcher  extended 
to  carrying  sand  about  the  pits  In  a  wheel- 
barrow, or  that  the  biqr  bad  been  doing  snch 
work.  Vessels  front  which  njoltai  metal 
wwe  poured  Into  the  flasks  wen  subtended 
from  cranes  and  swung  about  the  pits,  but 
not  wbere  the  work  of  pitching  sand  was  car- 
ried <m.  It  was  while  roiling  a  wheelbarrow 
of  sand,  and  in  attemptliv  to  escape  contoct 
with  one  at  the  nrtaging  vessels,  that  tbe 
boy  was,  by  contact  of  bis  wheelbarrow  with 
a  flask,  thrown  Into  a  pit  and  bnr^  with  the 


result  Qiat  (me  of  his  feet  was  amputated. 
If,  under  fills  evidence,  tbe  plaintiff  Is,  by 
Inqillcatlon  <a  otherwise,  chargeaUe  with 
having  consented  to  his  son's  employment  In 
the  work  of  pitching  sand  with  a  shovel  or 
of  rolling  It  In  wheelbarrows,  then  he  is  far- 
ther chargeable  with  having  consented  to  ac- 
cept the  risk  naturally  incident  to  such  work« 
whether  the  character  or  source  of  those  risks 
were  known  to  Iilm  or  not;  bnt  consent  alone 
that  tbe  Ix^  might  woric  as  a  shoveler  dUt 
not  carry  with  it  tbe  implication  of  cmiaent 
to  his  working  with  a  wheelbarrow.  It  is 
common  knowledge  that  this  vehicle,  when 
loaded,  requires  for  Its  management  greater 
strength  than  does  a  basA  shovd,  and  Its 
use  In  proximity  to  the  oanes  and  irfta  of 
this  foundry  may  have  been  to  a  Ix^  of  14 
distinctly  more  dangwona  than  the  work  of 
shoveling.  That  this  was  so,  and  that  the 
boy's  Mnplojrinait  in  Qie  vrork  where  lie  was 
Injured  was  witliont  ttie  plaintiff's  consent, 
might  well  have  been  found  1^  the  Jury;  and 
such  facts.  If  established,  were,  togetiier  with 
tbe  evidence  relating  to  the  Injury  and  dam- 
ages, sufficient  to  show  tiie  defendant  Ha- 
ble,  and  to  warrant  tbe  giving  at  charge  0 
for  tbe  plalntUE,  and  the  refusal  of  tbe  gen- 
eral affirmative  (diarge  requested  by  defend- 
ant Marbury  Lumber  Company  t.  West- 
brook,  121  Aht.  179,      South.  914. 

In  the  refusal  of  tbe  motion  for  a  new  tri- 
al, we  find  no  ground  for  reversal.  Affirmed. 


OU  Lft.  Til) 

No.  14,618. 

COLLINS  V.  H.  V.  LDWIS  &  CO.,  Limited.* 

(Stqnvme  Oonrt  of  Lonlslana.  Nov.  18,  1908.) 
mJDRT  TO  BMPM>Y*-DBFECTIVB  HACHINSRT. 

1.  Where  an  employer  can  and  should  pro- 
vide against  a  posribUibr  of  danger  to  his  urn- 
ploy<!s  resulting  tnm  deCectlTe  machinery  or 
appliances,  and  fails  to  do  so,  he  to  liable  for  tha 
resulting  mjury. 

(Byliabua  by  tbe  Court) 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  Thomas  C.  W.  Bills,  Judge. 

Action  by  Lodolska  ColUns,  Indlvldoally 
and  as  tutrix,  against  H.  F.  Lewis  &  Co., 
Limited.  Judgment  for  plaintiff,  and  d^end- 
ant  appeals.  Affirmed. 

Hubert  M.  Ansley,  for  appellant;  Robert 
John  Maloney,  for  appellee. 

MONBOB,  3.  The  plaintiff  claims  dam- 
ages, on  her  own  account  and  on  behalf  of 
hte  minor  son,  for  injuries  received  by  him 
whilst  in  the  employ  of  tbe  defendant  com- 
pany, and,  as  she  alleges,  by  reason  of  Its 
negligence.  The  defendant  denies  the  charge 
of  negligence,  and  Imputes  the  Injuries  receiv- 
ed by  the  minor  to  bis  own  want  of  care 
The  case  was  tried  without  a  jury,  and  there 

•RAaarlBS  danlMl  Febmanr  Ifi,  1M4. 

f  1.  Be*  llastar  and  Stfraa^  tcL  H  Owl  Die  I 
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was  a  Jnd^eait  for  plaintiff  In  tbe  snin  of 
91,500,  from  whlcb  the  defendant  has  ap- 
pealed. 

The  material  facts,  as  we  find  them  from 
the  record,  are  aa  follows: 

Albert  CoUIhb,  plaintlfTs  son,  at  that  time 
a  healthy  boy,  about  18  years  old,  was  em- 
ployed In  a  woodworktng  establishment,  In 
which  defendant  manufactures  cisterns, 
doors,  sastaes,  etc.,  operating  for  that  purpose 
steam-drlTen  machines  of  different  kinds,  In- 
cluding a  ripsaw,  a  cut-oft  saw,  a  planer,  and 
a  dado  (the  latter  being  a  machine  for  cut- 
ting grooves  across  the  ends  of  cistern 
staves).  The  6oy  was  working  oader  the  im- 
mediate supervision  of  Thurston  Knight, 
whose  business  it  was  to  take  the  lumber  in 
ttie  rough,  and  convert  It  into  staves  for  cis- 
terns, and  suitable  pieces  for  sashes,  doors, 
and  blinds;  and  the  duty  of  the  boy  was  to 
assist  In  -that  work  by  bringing  the  material 
to  the  machines,  receiving  It  from  t^em,  and 
otherwise,  no  doubt,  doing  as  he  was  told. 
On  the  21st  of  December,  1899,  at  about  20 
minutes  to  12  o'clock,  the  boy  met  with  an 
accident,  aa  a  result  of  which  he  was  uncon- 
scious for  about  5  days,  bad  to  wear  a  plaster 
case  upon  his  head  and  neck  for  41  days,  a 
steel  Apparatus  to  support  bis  neck  for  4  or 
5  months  longer,  and  now  suffers  from  perma- 
nent dislocation  of  the  fifth  cervical  vertebra 
and  complete  paralysis  of  one  arm.  His 
statement  is  that  he  and  Henry  Knight,  an- 
other workman,  were  engaged  in  carrying  a 
plank  from  the  rear  of  the  mill  to  the  rip- 
saw. In  tbe  doing  of  which  they  passed  under 
the  belt  by  which  the  saw  was  operated,  and 
which,  as  the  evidence  shows,  comes  down 
from  the  shaft  above  to  the  saw  at  an  angle 
of,  perhaps,  45  deg.  Tbe  witness,  referring 
to  Knight,  says:  "He  passed  first,  and  as  be 
passed  he  dropped  tbe  plank,  and  It  was  such 
a  Jolt  to  me  I  couldn't  drop  the  plank.  He 
hallooed,  'Look  out!'  I  turned  and  looked,  and 
couldn't  see  anything;  and  be  came  back  to 
me,  picked  up  bis  end  of  the  plank,  and  then 
I  heard  a  noise  like  a  sbot.  and  that  was  all." 

From  other  witnesses.  It  appears  that  he 
fell  to  tbe  floor,  and  that  bis  subsequent  and 
present  condition  has  been  and  Is  as  describ- 
ed above.  The  boy  does  not  pretend  to  know 
anytbhag  more  aboat  the  accident  Itself  than 
he  states  In  ihe  foregoing  excerpt  He,  how- 
ever, alleges  In  his  petition,  and  testifies, 
that  the  ripsaw  belt  was  patched  in  several 
places,  and  had  t}een  mended  with  rivets, 
and  be  concludes  that  It  broke  in  two  and 
struck  him.  ITpon  the  other  hand,  the  wit- 
nesses for  the  defense,  who  alone  should  be 
capable  of  throwing  light  upon  the  subject, 
whilst  conceding  the  accident  and  the  re- 
sulting condition  of  the  boy,  testify,  one  and 
all,  that  they  do  not  know  why  he  suddenly 
fell  to  the  floor  and  broke  or  dislocated  hla 
neck,  and  can  form  no  definite  theory  upon 
that  subject  They  also  testify  that  no  belt 
was  t>roken  In  the  mill  that  day,  and  those  of 
titem  who  saw  Uie  boy  before  h»  had  been 


moved  from  tbe  spot  npon  which  he  fell  tes- 
tis that  he  was  then  some  36  feet  away  from 
the  point  at  which  he  places  himself,  and 
that  he  coold  not  there  have  been  struck  by 
the  belt  of  tbe  ripsaw,  even  If  It  had  broken. 
The  extraordinary  charapter  of  this  testi- 
mony will  be  better  appreciated  after  con- 
sideration of  a  few  excerpts  therefrom. 

Henry  Knight,  the  man  with  whom  tbe 
boy  states  that  he  was  working,  testifies  that 
he  was  not  carrying  a  plank  with  the  boy, 
but  that  he  had  been  grooving  staves;  that 
the  boy  had  been  receiving  them  from  the 
machine  -and  piling  them  up;  and  that,  a 
weight  connected  with  the  machine  bavlDg 
become  detached,  he  undertook  to  fix  It. 
but  subsequentiy  called  his  brother  Thurston 
Knight  And  he  then  proceeds: 

"We  were  both  standing  up  while  be  fixed 
it,  and,  when  he  got  through,  the  boy  started 
to  go  around  towards  the  front  I  saw  him 
drop.  I  saw  him  when  he  dropped.  Z  was 
behind  the  machine  at  the  time.  Q.  Did  you 
see  anything  hit  him?  A.  No.  sir.  •  *  * 
Q.  How  close  were  you,  to  the  boy  when  be 
fell?  *  *  *  A.  About  two  and  a  half  feet 
*  •  •  (Cross.)  Q.  What  struck  the  boy 
so  as  to  cause  him  to  fall?  A.  I  don't  know, 
sir.  Q.  You  were  two  feet  from  him.  you 
say.  You  must  have  seen?  A.  I  wasn't 
looking  at  the  time  he  was  struck.  Q.  Some- 
thing must  have  struck  him?  A.  I  reckon  so. 
Q.  What  was  it?  A.  I  did  not  see  anything. 
I  wasn't  looking  at  the  time  he  was  struts. 
Q.  You  were  looking  to.  the  opposite  direc- 
tion. A.  I  was  looking  away  from  him.  Q. 
You  were  only  two  feet  from  him?  A.  Y^ 
sir.  Q.  And  you  have  no  Idea  what  stmck 
him?  A.  No,  sir.  Q.  You  haven't  any  Idea, 
now?  A.  No,  sir.  Q.  Yon  have  no  theory, 
of  your  own?  A.  The  belt—  He  might  have 
got  caught  in  the  belt"  (referring  to  the  belt 
of  the  dAdo).  "Q.  Well,  describe  that  How 
could  he  have  been  hurt  that  way?  A.  I 
don't  know.  I  Just  have  an  opinion  of  it  Q. 
How?  A.  I  couldn't  say  what  struck  him. 
Q.  You  dont  know?  A.  No,  sir;  I  don't 
know.  Q.  You  have  no  Idea  of  your  own? 
A.  No,  sir;  I  don't  know  what  struck  him. 
Q.  You  were  standing  within  two  feet  bf 
him?   A.  About  that" 

Thurston  Knight  testifies  that  he  was  with- 
in four  or  five  feet  of  the  boy  when  he  got 
hurt  and  be  does  not  know  and  can  form 
no  idea  of  the  cause  of  his  injury.  John 
Moran  says  that  he  saw  the  boy  "about  a 
minute  or  so— a  few  seconds"  before  the  ac- 
cident standing  at  the  place  where  he  fell; 
that  be  saw  him  a  minute  after  be  fell;  and 
he  is  asked,  "And  you  have  no  idea  what 
struck  him?"  to  which  he  replies,  "No,  sir." 
And  there  are  othens  who  give  te8tlm(niy  of 
the  same  character,  and  all  of  them,  save 
one,  are  nnable  to  remember  th^t  any  par- 
ticular theories  as  to  tbe  cause  of  the  action 
were  propounded  among  the>  employes.  The 
exertion  Is  3.  M.  Green,  who  seems  to  have 
a  p^rRtary  interest  ift'tke  luctorr»  ^  one  of 
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tbe  foremen,  and  made  an  offer  of  (GO  at  one 
time  to  the  mother  of  the  boy.  He  testlfles 
that  he  was  called  a  few  aeconda  after  the  ac* 
ddent  happened,  and  tiiat  **he  asked  If  any- 
body had  seen  It,**  and  "th«y  said,  'No.*  **  A 
little  later  we  find  tbe  following: 

"Q.  How  was  be  Injured?  A.  I  dont 
know.  Q.  Have  you  any  Idea?  A.  I  heard 
the  belt  hurt  him.  Q.  Gan  yon  glTe  any  Idea 
of  anything  else  that  would  have  hurt  him? 
A.  I  don't  know.  Q.  Hare  yon  got  any  the* 
ory?  A.  sir;  X  bare  atodied  it,  bnt  I 
can*t  think  of  anything.  Q.  Nothing  but  the 
belt?  A.  Nothing  but  the  belt  tbey  claim. 
Q.  Who  is  ihey*?  A.  The  boys  working  there. 
Q.  Yon  mean  that  the  people  working  In  the 
mlU  hare  dlscnssed  tills  question?  A.  Tes, 
air;  and  they  can't  find  any  idea,  except  be 
waa  wtmA  Igr  the  belt.  Q.  Ton  have  no  Idea 
of  yoor  own,  eltbw?  A.  No^  air." 

Thia  witness  further  testlfles,  with  dog- 
matic assurance  and  without  qualification, 
a  belt,  ancb  aa  the  ripsaw  belt  12  or 
14  feet  limg  (and,  we  think,  Judgii^  from 
tbB  photographs  In  the  recoid,  considerably 
longer),  mnnlng  down  from  the  pown  shaft 
to  the  machine  at  an  angle  of.  say,  4B  deg., 
will  neoesssrily  be  drawn  ov  to  the  shaft  in 
the  erait  of  its  breaking,  from  wUch  the 
court  is  0Ten  to  understand  that  in  such  ease 
'  tbe  only  unsafe  place  in  the  neighborhood 
wonld  be  tbe  shaft  He  also  attempts  to  cre- 
ate the  Impresslm  that  a  person,  if  struck 
such  a  belt;  broken  viaiat  ditrlog  the 
machine  at  high  speed,  might  be  hurt  a  lit* 
Ob,  but  wonld  not  be  llkdy  to  be  mnch  in- 
jured. Apart  from  the  testimony  to  tbe  ecm- 
traiy  of  an  expert  engineer  who  was  examliH 
9/L  on  behalf  of  the  dtf  endant  the  absurdity 
of  these  statements  Is  manifest  They  are 
not  more  absurd,  howerer.  tlian  the  general 
drift  of  ttiB  testimony  of  the  defendants 
witnesses,  wlio,  notwithstanding  tbe  bx^s 
narrow  escape  from  instant  death,  and  not- 
withstanding tbe  tact  that  as  a  result  of  the 
injnrles  recelTed  by  hfan,  he  Is  to^y  a 
cripple  for  life,  insist  that  the  place  at  which 
tta^  pretend  to  say  that  he  was  injured  was 
one  of  absolute  security,  where  no  evil  could 
have  befallen  him;  and  one  of  them  CDiurs- 
ton  Knight),  after  s^lng  that  be  does  not 
know  how  be  was  hurt  propounds  tbe  the- 
ocy  that  he  fell  down  In  a  fit  and  thus  dis- 
located his  neck  and  paralysed  his  arm. 

The  learned  judge  of  the  district  court  who 
lieard  these  wltoesses,  studied  the  subject 
with  bettw  results  than  the  witness  Qreen, 
and  reached  tlie  conclusion  that  the  boy  Tnis 
struck  and  knocked  senseless  by  tbe  belt  to 
which  he  himself  attributes  his  Injnry. 

Without  further  analysis  of  tbe  testimony, 
which  la  full  of  discrepancies,  It  la  enough  to 
aay  tlut  we  have  reached  the  same  conclu- 
sion. It  tbe  belt  in  question  did  not  "break,** 
it  became  unlaced  or  unhooked  or  unrlveted— 
a  result  which  might  and  should  hare  been 
sntldpated  and  provided  against  by  the  de- 
fradant;  and*  aa  no  nch  ^vision  was  made, 


tbe  defendant  la  liable  for  the  Injur  here 

complained  of. 

The  judgment  appealed  ftom  la  therefore 
affirmed  at  tbe  cost  of  the  defendant 


(in  Uu  T«) 

No.  15,103. 

AUGOIN  T.  POLICE  BOARD  OP  CITT  OP 
NEW  ORLEANS. 

(Supreme  Court  of  Louisiana.   Jan.  18,  1901.) 

APPEAL— DECISIONS— EFFECT— BUBSEQUSNT 
ACTION. 

1.  Where,  Id  a  maudamos  proceeding  to  com- 
pel tbe  reinstatement  of  a  dlKharged  police 
offlcer,  the  Supreme  Court  fotud  that  there  waa 
error  In  the  final  vote  of  the  police  board,  and 
that  the  sentence  was  Illegal,  and  tberenpon  or- 
dered the  ofllcer's  reinstatement  but  did  net 
consider  his  right  to  Balary  during  tbe  iDterral 
between  bia  dismissal  and  reinstatement  the 
decision  had  no  bearing  on  a  subsequent  action 
by  the  offlcer  to  recover  such  salary. 

Action  by  Sergt  J.  0.  Aucoln  against  the 
police  board  of  the  dty  of  New  Orleans.  On 
cortlQcate  from  tbe  court  of  appeals  for  in- 
structions. 

E.  A.  O'BulllTan,  for  appellant  Arthur 
UcQulrk.  Asst  City  Atty.,  for  svpellee. 

PROVOSTZ.J.  Sergt  Anooin  waa  dismlaa- 
cid  from  tbe  police  force  of  the  dty  of  New 
Orleans,  and  from  tbe  Judgment  dlBmlssing 
him  he  appealed  to  thla  court  The  sole 
question  in  the  case  waa  aa  to  whether,  on 
the  trial  before  the  police  board,  the  vote  of 
tbe  board  sitting  aa  Judges  had  been  taken 
In  a  legal  manner.  In  passing  upon  the  caae 
this  court  said: 

find  nothing  In  the  proceedlnga  «i 
tbe  trial  prior  to  Hie  board'a  final  Toto  to 
for  any  action  on  our  part  but  when  we 
reach  that  itoint  we  do  find  UlegaUtj.  Find- 
ing the  sentence  Illegal,  we  have  to  set  it 
aride,  with  the  necesaary  result  of  ordering 
tbe  telnatetement  of  the  relator.  W»  do  not 
undertake  to  aet  aside  anything  btitk  of  the 
aentence.  We  do  not  undertekt  to  give  any 
directions  to  the  board  aa  to  what  course  It 
should  pursue  after  tbe  reinstatement. 
Whothw  It  have  tlie  right  to  take  mattera  up 
where  tbe  final  vote  or  sentence  whldi  has 
been  set  aalde  found  them,  or  whether  they 
will  be  forced,  If  they  dealre  to  procesd.  to 
proceed  de  novo,  are  matters  which  tbej 
must  themselTea  deddA." 
And  the  following  decree  was  entered: 
"It  la  therefore  ordered,  adjudged,  and  de- 
creed •  •  •  that  the  sentence  of  th»  dia- 
mlssal  Imposed  by  tbe  req^ondent  board  by 
Its  vote  of  the  8d  of  October,  IfiOO,  which  la 
tbe  subject-matter  of  this  proceeding  of  man- 
damus, be,  and  tbe  same  is,  hereby  aet  aside, 
and  the  respondent  board  la  bweby  ordnad 
to  reinstate  him  upon  tba  police  f<wce  of  die 
dty  of  New  Orleans  as  seiveant  poiSesb 
without  prejudice  to  any  righto  and  remedies 
which  tbe  reowndent  board  may  have  un- 
der the  proceedlnga  taken  against  hii%  and 
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which  are  reCemd  to  In  the  pleadings  here- 
in." 

Acting  upon  the  Intimation,  contained  in 
this  opinion,  that  they  might  take  up  the  pro- 
ceedings from  the  point  Immediately  preced- 
ing the  vote  by  which  Setgt  Aocoin  had  been 
dlamlased,  the  police  boaid  did  >o,  and,  by  a 
Tote  regularly  taken,  dlamlsaed  him  trom  the 
force. 

Thereupon  be  brought  suit  to  recoTor  his 
salary  from  the  time  of  his  dismissal  to  that 
of  his  r^nstatement.  This  suit -Is  pending 
before  the  court  of  appeal,  and  that  court 
certifies  to  this  court,  under  article  101  of  the 
Constitution,  the  following  question  for  in- 
■tmctlons: 

"Is  Seigt  Aucotn  entitled  to  recover  the 
amount  of  his.  salacy  from  the  date  ct  hia 
dismissal,  October  8,  IMH,  to  that  of  Us  re- 
instatement, Febmaty  1,  190S,  under  the 
'  oplnloft'  and  decree  of  tba  Supreme  Court  in 
109  la.  300.  SS  South.  372.  ordering  the  police 
board  to  reinstate  said  Aucoln  upcm  the 
police  force  of  the  city  of  New  Orlrans  as 
■e^eant  of  police?* 

To  this  question  we  answer: 

The  question  of  Sergt  Aucoin's  right  to  his 
salary  during  the  interral  of  time  mentioned 
was  not  one  of  the  questions  before  the  court 
in  the  opinion  referred  to,  and  It  has  not  been 
passed  on  by  this  court  The  decMon  refer* 
red  to  can  have  no  Influence  on  this  question 
one  way  or  the  other. 


OU  La.  747} 

No.  14.868. 

HTTBER  T.  JBNNINGS-HBTWOOD  OIL 
SYNDICATE  et  aL* 

(Supreme  Court  of  Louistaua.    Jan.  4,  1904.) 

UORTQAGB— FORECLOSURE  SALE— SUIT  TO  AN- 
NUL-TBNDER— EXECUTORY  FROCEBS-HOTB— 
PRESCRIPTION  —  PLBADINQ  —  CURATOR  AD 
HOC— SEIZURE  AND  8ALB-AFFBAL— INJUNC- 
TION—LACHES— TAX  SALE. 

1.  Where  the  price  of  property  sold  by  the 
sheriff  1b  merely  credited  upon  the  writ  ander 
which  the  sale  is  madSi  a  tender  of  such  price 
is  not  a  condition  precedent  to  an  action  to  au- 
nnl  the  sole. 

2.  Where  an  act  of  mortgage  rnnnlng  in  fa- 
Tor  of  a  named  mortgagee  and  of  the  holder  or 
holders  of  the  note  to  secure  which  the  mort- 
gage is  given  recites  the  delivery  of  the  note 
to  a  person  acting  for  the  mortgagee,  and  the 
holders  of  the  note  thereafter,  by  executory  pro* 
cess,  cause  the  property  to  be  sold  In  satis- 
factiOD  of  the  mortgage,  the  acceptance  of  the 
mortgage  is  sufficient  quoad  vendees  of  the 
mortgagor  by  whom  the  mortgage  has  been  as- 
Bumed.  and  qnoad  their  vencue,  who  acquired 
after  tiie  sale  ander  executory  jvocess. 

3.  Executory  process  may  properly  issue  opou 
B  note  which  upon  its  face  appears  to  he  pre- 
scribed; and  the  plea  of  prescription  will  not  be 
■applied  by  the  court,  nor  can  it  be  urged  by 
the  mortgagor,  or  those  claiming  under  him,  in 
an  action  of  nullity,  brought  after  the  sale  and 
subsequent  resale  of  the  property,  the  remedy 
in  sach  case  being  to  enjoin  the  sale. 

4.  The  mere  fact  that  an  order  for  the  issu- 
ance of  executory  process  bears  no  date  affords 
no  ground  upon  which  to  snnul  the  sale  made 

•Rehearing  dealed  February  U,  IMi. 


thereunder^  since,  in  the  abs^ce  of  proof  to  the 
contrary-,  jt  will  be  presumed  that  the  order 
was  signed  at  the  time  and  place  contemplated 
by  law. 

6.  In  a  proceediag  via  raecutlva  npon  an  act 
of  mortgage  coutaining  the  pact  de  nou  alieoaa- 
do,  the  allegation  that  the  mortgagor  resides 
in  another  state,  coupled  with  a  request  to  that 
effect,  is  snfflcient  to  justify  the  aKN^lntmeiit  of 
a  curator  ad  hoc  to  represent  soch  mortgagor. 
Persons  claiming  under  him  by  conveyances  of 
later  date  than  the  mortgage  are  not  entitled  to 
notice  of  the  proceeding,  and  can  attack  the 
same  only  for  want  of  notice  to  the  mortgagor, 
or  by  showiiig,  either  that  he  was  not  absent 
from  the  state,  or  that  he  was  represented  in 
the  state,  to  the  knowledge  of  the  plaintiff  In 
auch  proceeding. 

6.  When  a  note  payable  to  the  order  of  the 
maker,  and  by  him  indorsed  in  blank,  of  ante- 
rior, Is  identified  with  a  mortgage  of  subse- 
quent, date,  by  description,  number,  and  par- 
aph, and  the  mortgage  mtu  fn  favor  of  a  named 
mortgagee  and  the  future  holder  or  holders  of 
the  note.  It  does  not  matter,  for  the  purpose  of 
such  ideuttfication.  that  the  act  of  mortgage  re- 
cites that  f'ft  money  was  borrowed  from  one 
person  whilbc  the  note  recites  that  It  was  bor- 
rowed from  another. 

7.  Au  order  of  seizure  and  sale  Is  not  a  judg- 
ment in  the  full  sense  of  that  term,  but  It  Is  a 
decree  of  a  conrt  in  aid  of  the  execution  of  an 
obligation  which,  by  law,  is  given  the  effect  of 
a  judgment  quoad  the  particular  property  to 
which  it  refers,  and  it  is  a  judgment  in  so  far 
that  an  appeal  will  He  therefrom  for  the  review 
of  the  qaestioa  of  the  saffldency  of  the  erldenee 
on  which  it  is  based,  whilst  a  remedy  by  Injunc- 
tion is  provided  where  other  objections  are  re- 
lied on.  Hence,  where  the  party  proceeded 
against  neglects  either  to  appeal  or  enjoin,  and 
allows  the  property  to  be  sold  and  resold,  be 
cannot  thei'eafter  attack  the  proceedings  and 
the  title  thus  acquired  In  an  action  of  anility 
predicated  upon  matters  within  the  remedies 
so  n^lected. 

8.  The  owner  of  property  who  has  paid  bis 
taxes  cannot  be  prejuaiced  by  a  sale  for  the 
same  taxes  assessed  In  the  name  of  another. 

(Syllabus  by  the  Oonrt) 

Appeal  from  Bightemlli  Judicial  District 
Court,  Parish  of  Acadia;  Conrad  De  BaUImi, 
Juc^^. 

Action  by  Valentine  Hubor  against  the 
Jennlngs-Heywood  Oil  Syndicate  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. AfBrmed. 

James  L.  Dormon,  Donelson  Caffery  ft 
Son,  Branch  K.  Miller,  and  J.  Sully  Martel. 
for  appellant  Gilbert  L.  Duprg,  Philip  Ju- 
lius Cbappuis,  and  Thomas  T.  TayUir,-  for  ap- 
pellees. 

Statement 

MONROjO.  J.  Upon  grounds  which  will  be 
stated  hereafter  the  plalntlfT  In  this  suit  at- 
tacks a  mortgage  under  which  certain  land 
was  sold  to  the  defendants,  as  also  the  tltie 
acquired  by  them,  and  prays  that  the  same 
be  annulled,  and  that  the  title  set  up  by  him 
be  recognized.  Defendants  plead  "want  of 
tender,"  estoppel,  and  prescription,  and  for 
answer  allege  that  th^  acquired  the  proper- 
ty  in  good  faith  at  sheriff's  sale,  and  are  In 
possession,  and  they  pray  that  the  smt  be 
dismissed. 


f  S.  See  TaxaUoo,  ntL  45,  C«nL  Dig.  I  un. 
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The  fact^  aa  disclosed  by  the  evidence  la 
the  record,  are  as  follows:  Upon  March  21. 
1873,  Henry  Oellert  purchased  from  the 
United  States  a  tract  of  land  tn  (what  la  now) 
the  parlab  of  Acadia,  described  as  "Home 
Lot  No.  1,  or  North  ^  Section  41,  TownSblp 
8  S.,  (B.)  2  W.— 89  acres,"  and  upon  July  1% 
1889,  he  executed,  before  B.  M.  Burke,  no- 
tary public,  an  act  of  mortgage,  which  was 
duly  recorded,  and  which  reads  In  part  as 
followa,  to  wit: 

•  •  Personally  came  and  appeared 
Henry  Gellert,  •  •  •  and  •  •  •  duly 
declared  that  he  Is  Justly  and  truly  Indebted 
tmto  Henry  Dickinson  of  New  ToA  dtj 
*  *  *  In  the  sum  of  |600,  borrowed  mon- 
ey, had  and  received,  and.  In  settlement  and 
as  evidence  thereof,  *  •  •  has  furnished 
his  bond,  or  writing  oblIgat(»7,  a^regatlng 
the  sum  of  (300,  In  number  and  terms  as  fol- 
lows, to  wit:  •  *  *  No.  17.20&-W0O,  due 
five  years  after  date,  made  by  him  to  hla  own 
order  and  by  him  Indorsed,  In  blank,  dated 
Lake  Charles,  In  the  parish  of  Galcairien, 
Louisiana,  the  first  day  of  July,  1880,  •  •  • 
bearing  Interest  at  the  rate  of  eight  per  cent 
per  annum  from  date  nntll  final  payment, 
and  *  *  •  payable  at  the  National  Bank 
Oommoree  In  New  York,  said  Interest  be* 
Ing  payable  semiannually,  •  •  •  and.  In 
evidence  of  his  obligation  to  pay  said  Inter- 
est said  Henry  Gellert  baa  made  •  •  * 
and  ann^es  to  said  mor^ge  bond  coupons 
for  the  amonnt  of  Interest  dne  upon  aald 
mortgage  bond,  said  coupons  •  •  •  bear- 
ing Interest  at  eight  per  cent  per  aniram  ftom 
their  respective  maturities  until  paid,  all  of 
which  said  mortgage  bond  and  coupons,  aft- 
er having  been  paraphed  by  me,  the  aald  no- 
tary, to  Identify  them  herewith,  were  deliv- 
ered to  V.  Huber,  who  hereby  acknowledges 
the  receipt  thereof,  for  delivery  to  aald  Hen- 
ry Dickinson. 

••Now,  In  order  to  secure  the  full  and  punc- 
tual payment  of  said  bond,  in  capltel  and 
Interest,  and  of  said  Interest  coupons,  •  •  • 
the  said  Henry  Oellert  moreover  declared 
that  he  does  by  these  presents  specially  mort- 
gage and  hypothecate  In  favor  of  said  Henry 
Dickinson  and  his  heirs  and  assigns  and  of 
any  and  all  such  persons  as  may  hereafter  be 
the  bolder  or  holders  of  the  said  bond  or  cou- 
pons, or  either  of  tbem,  the  following  de- 
scribed property,  situated  In  the  parish  of 
Acadia  •  •  •  to-wlt:  Lot  number  one  (1), 
or  the  north  half  of  fractional  section  forty 
one  (41),  Township  number  nine  ^).  South. 
Range  number  two  (2),  West,  Louisiana  me* 
rldlan,  and  containing  one  hundred  and  six- 
teen aid  "/loo  (llQJSSi  acres,  more  or  less, 
according  to  the  official  plat  of  the  survey  of 
the  said  land,  excepting  three  (3)  acres,  used 
aa  a  burial  ground.'  '*  Then  follow  the  pact 
de  Don  allenando,  a  stipulation  to  the  effect 
that  the  bond  shall  at  once  become  due  and 
exigible  upon  the  failure  of  the  mortgagor 
to  pay  any  one  of  the  coupons  at  maturity, 


an  agreemoit  by  tbe  morl^agor  to  pay  Oie 
taxes,  and  a  consent  tbat  the  property  be 
seized  and  sold  in  the  event  of  hla  tellnre  to 
do  so,  with  confeadra  of  JvAgmeat  In  favor 
of  the  holdw  or  holders  of  the  bond  and 
coupons  for  the  fall  amount  ttioeof ,  together 
with  all  costs  and  charges;  and,  finally,  an 
agreement  to  tcAmbnrse  all  taxes  paid  by 
such  holder  or  holdns. .  and  all  attorney's 
fees,  costs,  and  diargea  Incurred  by  them  for 
the  protection  of  tttelr  r^hts,  for  the  secorl- 
ty  of  which  obligation  the  mortgagor  *fur- 
ther  specially  mortgages  and  hypothecates 
Oie  herein  before  described  property  unto 
and  in  faror  of  said  mortgagee  and  all  tairid- 
ers  of  aald  bonds  and  coupons,  w  any  one,  or 
more^  of  them." 

The  bond  referred  to,  which  la  identified 
with  the  act  by  the  number,  description,  and 
the  paraph  of  the  notary,  and  which,  togeth- 
er with  the  unpaid  conpona,  has  been  bionglit 
up  tn  the  ordinal,  reads  aa  followa: 

**No.  17208     Beal  Bsbite     «eoo  ••/«• 

"Mortgage  Coupon  Bond. 

"Know  all  men  by  these  presents:  That  I, 
Henry  Gellert,  do  hereby  promise  to  pay  to 
the  order  of  myself  the  principal  sum  of  six 
hundred  dollars  in  lawful  money  of  the  Unit- 
ed States  of  America,  at  the  National  Bank 
of  Commerce  In  the  City  of  New  York,  five 
years  after  date,  vrlth  interest  tbereon  at  the 
rate  of  eight  per  centum  per  annum,  said  in- 
terest to  be  paid  In  semi-annual  Installments 
according  to  the  terms  and  conditions  of  this 
bond  and  tbe  coupons  hereto  annexed  (also 
ten  per  centum  as  attorney's  fees,  if  suit  be 
instituted  on  this  bond).  It  Is  also  express* 
ly  agreed  tbat  If  default  be  made  in  the  pay- 
ment of  any  of  tbe  interest  upon  the  prin- 
cipal sum  above  mentioned,  and  any  portion 
thereof  shall  remain  due  and  unpaid  for  ten 
days  after  maturity,  then,  and  In  that  event, 
the  principal  sum  above  mentioned,  together 
with  all  accrued  Interest,  shall,  at  once,  and 
ipso  facto,  become  due  and  payable,  without 
notice  of  any  kind  whatsoever.  It  la  further 
expressly  agreed  tbat  this  bond  Is  made  un- 
der, and  Is  In  all  respects  to  be  controlled  by. 
the  laws  of  the  stete  of  Louisiana,  and  la 
made  for  an  actual  loan  of  money,  made  at 
Lawrence,  Kansas,  by  the  J.  B.  Watklns 
Land  Mortgage  Company,  to  the  said  Henry 
Gellert,  on  the  day  of  the  date  hereof,  and  is 
secured  by  a  notarial  act  of  mortgage,  being  a 
first  lien  on  real  estate  situated  In  the  parish 
of  Acadia,  and  state  of  Louisiana.  It  Is  fur- 
ther expressly  agreed  tbat  the  terms  and 
conditions  of  said  act  are  hereby  made  part 
of  this  obllgri:on.  All  exemption  and  ap- 
praisement laws  are  waived.  In  witness 
whereof,  I  have  set  my  hand  to  this  bond, 
and  signed  said  coupons  at  Lake  Charles, 
Louisiana,  on  the  first  day  of  July,  in  the  year 
of  our  Lord  one  thousand,  eight  hundred,  and 
eighty  nine. 

"[Signed]  Henry  GellerL** 
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Upon  the  Imck  of  tbls  InBtmmeiit  Is  the  In- 
dorsement; 'Tor  TOlne  receired,  I  do  hereby 

as^gn  and  transfer  to   ,  or  order,  the 

-within  bond.  [Signed]  Henry  Gellert;"  as 
also  certain  written  and  printed  matter,  In- 
dlcatlTB  of  Its  contents. 

The  coupons,  which  are  likewise  duly  par^ 
aphed  by  the  notary,  to  Identify  them  with 
the  bond  and  the  act  of  mortgage  referred 
to,  read  (the  dates  of  maturity  being  differ- 
ent): 
"24.00/00 

"Lake  Charles,  La.  July  1st,  A.  D.  1889. 

"Twelve  months  after  date,  I  promise  to 
pay  to  the  order  of  myself,  the  sum  of  twen- 
ty four  dollars,  at  the  National  Bank  of  Com- 
merce, In  the  City  of  New  York.  If  not  paid 
at  maturity,  this  coupon  shall  draw  Interest 
at  the  rate  of  eight  per  centum  per  annum 
thereafter  until  paid.  This  sum  being  six 
months  interest,  due  at  the  maturity  hereof, 
on  9G00  loaned,  as  appears  by  Bond  No.  17208. 

"No.  2  [Signed]   Henry  Gellert" 

And  each  of  them  bears  the  indorsement,  m 
blank,  of  Henry  Gellert 

During  the  years  from  1892  to  18Q6  the 
bond  and  coupons  In  question  were  in  the 
hands  of  the  Watlcins  Banking  Company,  at 
Lake  Cliarles,  for  collection,  for  account  of 
the  owners,  and  repeated  demands,  verbally 
and  In  writing,  were  made  upon  the  maker 
for  payment,  which  demands  were  followed 
by  promises  on  his  part  to  pay.  Thus,  upon 
April  2,  1894,  the  company  wrote  (aft»  re- 
ferring to  other  amoimts  due):  "There  la  also 
due  on  your.  loan  No.  17,208,  for  $600,  for 
lands  In  Acadia  parish,  for  Interest  coupons 
Noa.  2,  3,  4,  5,  6,  7,  8,  and  9,  of  $24  each,  with 
accrued  interest  thereon  to  date,  $22S.  On 
July  1st,  1804,  the  last,  or  No.  10,  interest  cou- 
pon matures,  also  the  principal,  or  $G00.  We 
would  be  pleased  to  have  you  give  this  mat- 
ter your  prompt  attention.  You  promised  us 
last  fall  you  would  pay  up  this  Indebtedness 
when  you  sold  your  rice.  You  now  owe,  for 
Interest  on  loan,  and  on  contract,  the  sum  of 
$412.85,  which  must  be  settled  up  at  once. 
Yon  have  to  your  credit  In  this  bank  $26.45 
to  apply  on  same.  Mr.  Watklns  and  our  Lon- 
don office  have  pressed  us  to  collect  pay- 
ments on  these  matters,  and,  If  not  soon  at- 
tended to,  you  are  liable  to  have  your  con- 
tract cancelled  and  loan  foreclosed.  Your 
only  recourse  now  will  be  to  pay  us  up  as 
soon  as  possible." 

Equally  urgent  letters,  referring  to  the  ma- 
turity of  the  loan,  and  to  Oellert's  rei;)eated 
but  nnfuifllled  promises  to  pay,  and  threa& 
enlng  suit,  were  written  him  on  May  17, 
August  10,  August  14,  October  3,  October  4, 
and  December  20,  1894,  but  with  no  other  re- 
sult than  to  extract  rraewed  promises,  the 
last  of  which,  in  tlut  year,  made  In  writing, 
reads  as  follows: 

"Jennings,  La.  Oct.  8th,  1894. 

"Watklns  Bank,  Lake  Charles,  La.  Genti, 
—Your  notice  received,  as  soon  as  my  rice  is 
threshed,  I  will  come  up  and  settle  my  debt 


with  you.  We  are  yet  In  harvest  We  try 
to  safe  aU  we  can.  If  bad  weather  set  in  we 
woidd  lose.  *  *  *  I  made  a  bargain  with 
Mr.  Ellis  to  store  all  your  rice  In  my  ware- 
house. These  will  help  me  also  to  reduce  my 
debt  to  you.  I  bleve  I  be  able  to  make  all 
thinks  satisfactorle  and  I  hope  you  will  make 
me  no  trouble  and  cost  unnecessarle  as  I  In- 
tend to  pay  all  my  debt  I  hope  you  kindly 
grant  me  some  time  until  we  are  able  to  get 
mon^.  Yours  respectfully  [Signed]  H. 
Gellert.** 

Similar  promises,  though  not  In  writing, 
appear  to  liave  continued  during  the  year 
1805.  In  January,  1896,  Gellert  was  Indict- 
ed for  felony,  and,  whilst  out  on  bond,  again 
verbally  promised  to  pay  the  debt  He  was 
subsequently  surrendered  by  tiis  surety,  and, 
upon  being  again  released,  in  February,  189^ 
departed,  going,  as  it  was  supposed,  to  Texas, 
and  has  not  since  been  seen  in  Louisiana. 
Thereafter,  in  May,  1809,  J.  B.  Watklns,  J.  F. 
Swltzer,  and  M.  Summerfleid,  appearing  as 
the  holders  of  the  bond  and  coupons  In  ques- 
tion, and  as  the  beneficiaries  of  the  mortg&ge 
securing  the  same,  obtained  from  the  district 
court  for  the  parish  of  Acadia  an  order  for 
the  seizure  and  sale  of  the  property  mort- 
gaged. In  their  petition  they  alleged  that 
said  mortgage  had  t>een  executed  by  "Henry 
Gellert,  then  a  resident  of  the  parish  of  Cal- 
casieu, •  •  •  but  now  a  resident  of  Bren- 
bam,  Texas,"  and  they  prayed  that  a  curator 
ad  hoc  be  appointed  to  represent  him.  They 
also  alleged  that  there  was  due  them  the  fee 
of  their  attorneys,  and  certain  moneys  for 
costs  incurred  and  taxes  paid,  and  they  pray- 
ed "tliat  after  due  demand,  a  writ  of  seizure 
and  sale  do  issue  *  *  •  directing  the 
sheriff  *  *  *  to  seize  and  take  into  iils 
possession  the  af oredescribed  property,  and, 
after  the  legal  delays,  to  advertise  and  sell 
the  same  for  cash,  and  without  appraisement, 
and  tliat  from  the  proceeds  of  sale  there  be 
paid  to  petitioners: 

"<1)  All  costs  and  charges  of  this  proceed- 
ing, Including  five  dollars  for  copy .  of  act, 
twenty-five  dollars  for  expenses  in  the  protec- 
tion and  preservation  of  the  rights  of  peti- 
tioners, and  ten  per  cent  attorney's  fees  on 
ttie  full  amount  of  said  bond,  matured  cou- 
pons. Interest  on  the  said  bond  from  July  1, 
1894,  at  eight  per  cent,  per  annum  until  paid, 
and  interest  on  the  post-due  coupons  at  eight 
per  cent  per  annum  from  the  date  of  their 
respective  maturities  until  paid. 

"(2)  The  sum  of  $34.84  in  reimbursement  of 
taxes  paid  by  petitioners. 

"(3)  The  amount  of  said  past-due  coupons, 
the  full  sum  of  two  hundred  and  sixteen  dol- 
lars, with  eight  per  cent  interest  per  annum 
from  their  re£q;>ective  maturities  until  paid, 
and  the  full  sum  of  six  hundred  dollars,  tlie 
principal  of  said  bond,  and  the  interest  there- 
on from  July  1,  1894,  to  date  of  sale,  and  all 
the  balance  of  said  adjudication.  If  any,  in 
cash,  be  paid  to  defendant  or  his  assignee." 

The  cm'ator  ad  Iuk  was  accordingly  ap- 
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pointed,  took  the  oath,  and  recelred  the  no- 
tices required  by  law.  The  writ  Issued  as 
prayed  for,  directing  the  sheriff  to  seize  and 
sell  the  mortgaged  property  to  pay  and  sat- 
isfy the  claim  of  the  plaintiffs  as  stated  In 
their  petition;  and  on  July  8,  1899,  the  sale 
was  made,  the  property  (described  as  "l-ot 
No.  1,  or  north  half  of  fractional  section  41, 
Township  number  8  South,  of  Range  nuiober 
2  West,  Louisiana  Meridian,  and  containing 
116  "Vioo  acres,  more  or  less,  according  to 
the  official  plat  of  the  surrey  of  said  land, 
excepting  3  acres  nsed  as  a  burial  ground") 
being  adjudicated  to  the  plaintiffs  for  $660. 
which  was  credited  on  their  writ. 

Upon  June  1,  1900,  the  pnrchaser  sold  the 
land  so  acquired  to  the  Watkins  Land  Com- 
pany, which  company,  upon  April  20,  1001, 
sold  It  to  F.  S.  Spencer,  who,  npon  April  27, 
1901.  sold  It  to  Stanley  A.  Spencer  &  Co., 
who,  upon  February  8,  1902,  sold  It  to  the 
Jenolngs-Heywood  Oil  Syndicate. 

In  the  meanwhile— L  e.,  upon  January  10, 
1894— Gellert  had  executed  an  act  of  convey- 
ance In  globo  of  a  number  of  tracts  of  land, 
including  that  here  In  question,  without,  how- 
erer,  stating  the  acreage,  together  with  wag- 
ons, mules,  horses,  cows,  all  bis  farming  Im^ 
plements,  an  engine  and  sawmill,  to  F. 
Bchttltz,  who,  without  requiring  the  produc- 
tion of  a  certificate,  assumed  all  the  mort- 
gages recorded  against  said  land;  and  upon 
April  31,  1894,  by  an  act  to  which  Gellert 
was  a  witness,  Schultz  sold  the  same  prop- 
erty, by  the  same  description,  to  one  Paul 
GoetB,  who,  it  appears,  was  a  resident  of  the 
county  of  Wichita,  Tex.,  and  who  also  as* 
snmed  the  mortgages,  without  requiring  a 
certificate.  Upon  August  11,  1900,  the  prop- 
erty here  In  question  appears  to  hare  been 
sold,  as  belonging  to  Goetz,  for  the  taxes  of 
1889,  to  H.  J.  Fisher.  Upon  July  25,  1901. 
it  was  redeemed  by  Valentine  Huber  (plalu- 
tlfF  herein),  "agent  of  Paul  Goetz,  per  F.  Hu- 
ber," and  upon  August  3,  1801.  it  was  recon- 
veyed  by  Fisher  to  Goetz,  the  latter  being 
represented,  as  before,  by  Valentine  Huber. 
Upon  September  26,  1901,  by  an  act  executed 
In  Wichita  county,  Tex.,  and  which  contains 
an  express  disclaimer  of  all  warranty  save 
as  against  the  acts  of  the  vendor  and  those 
claiming  under  him,  Ooetz_  conveyed  said 
property  to  Valentine  Huber,  and  upon  June 
12,  1902,  another  act  was  executed  by  Goetz, 
containing  the  warranty  which  had  been 
thus  withheld.  Upon  the  other  hand.  It  la 
shown  that  the  property  in  question  was  as- 
sessed for  the  year  1899  to  "J.  B.  Watkins 
and  others,"  and  that  the  taxes  for  that  year 
were  paid  by  them  January  4, 1900. 

Upon  June  20, 19(X£,  the  present  action  was 
brought  by  Valentine  Huber  against  J.  B. 
Watkins,  J.  F.  Switzer,  and  M.  Summerfield, 
the  original  adjudicatees  at  the  sale  by  the 
sheriff  in  the  foreclosure  proceedings,  and 
against  the  Jennings-Heywood  Oil  Syndicate, 
who,  by  mesne  conveyanees,  have  acquired 
from  said  adjndicatees;  the  plaintiff  predi- 


cating his  attack  npon  the  mortgage  under 
which  the  property  was  sold  and  upon  the 
sale,  upon  the  following  propositions,  to  vrit: 

(1)  That  the  mortgage  was  void  because 
never  accepted  by  the  mortgagee,  because 
the  property  was  insufficiently  described,  and 
because  it  was  not  given  for  a  fixed  sum. 
but  included  taxes  and  expenses  which  might 
thereafter  be  paid  and  Incurred  by  the  mort- 
gagee, without  apedflcatlon  of  the  amoiuts. 

(2)  That,  If  said  mortgage  ever  had  any  le- 
gal existence,  it  had  ceased  of  effect,  for  the 
reason  that  the  bond  and  coupons,  the  pay- 
ment of  which  It  purported  to  secure,  were 
prescribed  when  the  proceeding  to  forecIoM 
was  Instituted. 

(3)  That  the  entire  proceeding  under  which 
the  property  was  sold  was  Illegal  and  void 
because  the  order  for  the  writ  bears  no  date, 
aud  It  Is  not  shown  whether  it  was  made  in 
open  court,  or  chambers,  or  within  the  terri- 
torial Jurisdiction  of  the  court;  because  the 
appointment  of  the  curator  ad  hoc  to  repre- 
sent the  mortgagor  "without  any  proof  and 
upon  insufficient  and  unverified  allegations'* 
was  unauthorized,  and  no  notice  was  given 
to  the  owner;  aud  because  the  writ  issued 
without  authentic  proof  as  to  the  Identity  of 
the  obligations  sued  on  with  those  to  secure 
the  payment  of  which  the  mortgage  purports 
to  have  been  executed,  or  of  the  Indebtedness 
of  the  mortgagor  with  respect  to  the  items 
of  taxes  and  expenses. 

(4)  That  the  sheriff  took  no  possession  and 
gave  none  to  the  adjndicatees;  that  the  prop- 
erty continued  to  be  assessed  io  Goetz  was 
sold  for  the  taxes  of  1889  to  one  Fisher,  and 
was  redeemed  by  plaintiff  for  Goetz.  in  1801; 
and  that  it  was  unoccupied  until  February, 
1802,  when  the  Jennlnga-Heywood  Oil  Syn- 
dicate took  unlawful  possession  of  the  whole 
tract,  including  the  three  acres  used  for 
burial  purposes. 

Plaintiff  prays  that  said  mortgage  and  sale 
be  annulled,  and  that  he  be  recognized  as 
the  owner  of  the  proper^,  Including  the  three 
acres  mentioned. 

Opinion. 

The  price  at  which  the  property  was  ad- 
judicated having  been  merely  credited  npon 
the  wrtt  under  which  the  sale  was  made,  the 
case  does  not  fail  within  the  rule  requiring  a 
tenderof  the  price  paid  as  a  condition  preced- 
ent to  an  attack  upon  a  Judicial  sale.  Hoii» 
ton  V.  Ghllders  et  als.,  24  La.  Ann.  473. 

1.  The  act  of  mortgage  recites  that 
bond  and  coupons  were  "delivered  to  P. 
Huber,  who  hereby  acknowled^  the  receipt 
thereof,  for  delivery  by  him  to"  the  party 
named  as  mortgagee.  Moreover,  the  mint- 
gage  executed  In  1888  was  assumed  by  plain- 
tiff's authors,  Scbnlfz  and  Goetz,  In  January 
and  April,  1884,  as  part  of  the  price  of  the 
properly,  and  thereafter  the  holders  of  the 
bond  and  the  coupons  (also  designated  as 
mortgagees)  Judicially  accepted  the  mortgage 
by  Instituting  suit  to  enfwce  It  The  acc^- 


Digitized  by 


Google 


HUBEB  T.  JENNINGS-HSTWoOD  OIL  STNDICAm 


893 


ance  was  therefore  amply  sufficient  Balch 
V.  Young.  23  La.  Ann.  273;  Bank  t.  Ferry,  32 
La.  Ann.  310;  Roberts  t.  Bauer,  35  La.  Ann. 
454;  Allen,  West  &  Bush  v.  Whetstone  et  aL, 
Id.  850.  In  Roberts  t.  Bauer,  supra,  it  was 
objected  that  the  mortgage  there  In  question 
was  Invalid  because  the  property  was  de- 
8crlt>ed  as  "un  raste  terrain  a  I'encolgnnre 
des  rnes  Orleans  et  Bourbon,"  and  this  court, 
holding  that  the  objection  was  not  good, 
said:  "We  find  but  two  cases  In  which  a 
mortgage  has  been  beld  invalid  on  this 
ground,  and  in  tx>tb  there  was  a  total  want 
of  description"— citing  Bdwards  t.  Ganlk,  S 
La.  Ann.  123;  KeltCer  t.  Stam,  27  La.  Ann. 
282;  the  doctrine  recognized  being  that  a 
description  which  leaves  no  doubt  as  to  the 
Identity  of  the  property  Is  sufficient.  In  the 
case  at  bar  tbe  description  Is  that  given  by 
the  goremment  of  a  fractional  half  section, 
and  whether  it  contains  89  acres,  more  or 
less,  or  116.52  acres,  more  or  less,  Is  Imma- 
terial; nor  does  it  matter  that  there  is  ex- 
cepted from  the  mortgage  "three  acres  used 
as  a  burial  groTmd,"  since  no  reason  suggests 
itself  why  the  three  acres  so  excepted  should 
not  be  Identified  by  that  description.  To  the 
objection  that  the  amount  intended  to  be  se- 
cured by  the  mortgage  was  not  fixed,  tbe 
answer  is  that  quoad  the  principal  debt  and 
the  Interest  thereon  it  was  fixed,  whilst  tbe 
costs  of  the  proceeding  to  enforce  the  mort- 
gage, regulated  by  law,  were  to  be  and  were 
taxed  as  In  any  other  suit.  Umrlch  v.  Grow, 
24  La.  Ann.  308.  Whether  there  was  au- 
thentic proof  of  the  taxes  paid,  and  whether 
that  question  can  be  raised  at  tbla  time  and 
In  this  suit,  is  another  matter. 

2.  It  is  not  pretended  that  the  mortgage 
was  prescribed  at  the  date  of  the  Institution 
of  tbe  suit  to  enforce  It  and,  whilst  the  bond 
appeared  upon  its  face  to  be  prescribed,  It 
was  not  the  duty  of  the  court  to  supply  the 
plea  of  prescription,  and  the  plaintiff's  rem- 
edy, if  any  he  had,  was  by  injunction.  Civ. 
Code,  art  3463;  Code  Prac.  art  737;  Oillls 
T.  Carter,  29  La.  Ann.  698;  Munholland  T. 
Scott,  S3  La.  Ann.  1045.  Moreover,  it  is 
abundantly  shown  that  such  apparent  pre- 
scription had  been  Interrupted  by  the  ac- 
knowledgments and  promises  of  the  debtor. 

3.  It  Is  true  that  the  order  for  executory 
process  bears  no  date,  but  the  petition  was 
filed  May  20,  1899,  and  the  writ,  purporting 
to  have  been  issued  pursuant  thereto,  is  dated 
May  22, 1899.  Whether  the  order  was  sighed 
In  or  out  of  court,  before  or  after  the  filing  of 
tbe  petition,  is  immaterial.  The  presumption 
is  that  it  was  signed  at  the  time  and  place 
contemplated  by  law,  and  nothing  to  tbe  con- 
trary is  shown.  Learned  t.  Walton,  41  La. 
Ann.  233,  6  South.  125. 

As  was  said  in  Frost  v.  McLeod,  19  La.  Ann. 
80,  article  737  of  the  Code  of  Practice,  under 
which  the  appointment  of  the  curator  ad  hoc 
was  made,  "simply  provides  that  If  the  debt- 
or who  has  granted  the  mortgage  is  absent 
and  not  r^resented  in  the  state,  the  Judge» 


at  the  request  of  the  plaintiff,  shall  appoint 
blm  an  attorney,  to  whom  notice  of  demand 
shall  be  given  in  the  manner  directed,  and 
contradictorily  with  whom  the  seizure  and 
sale  shall  be  prosecuted.  It  does  not  say  *on 
proor  of  the  absence,  and  we  are  not  inform- 
ed of  any  law  requiring  such  antecedent 
proof." 

That  the  mortgage  debtor  in  the  Instant 
case  was  absent  from  the  state  when  tbe 
executory  process  Issued  is  not  denied,  and 
it  is  not  alleged  In  the  petition  that  he  was 
represented.  Toward  the  close  of  the  trial, 
however,  the  plaintiff  discovered  that  before 
leaving  he  had  given  a  power  of  attorney  to 
a  shoemaker  In  Lake  Charles,  and  a  witness 
was  Introduced  who  testified  that  he  had, 
in  1896,  Informed  one  Wentz,  a  clerk  eltber 
in  the  employ  of  the  Watklns  Banking  Com- 
pany or  the  Watklns  Land  Company,  of  that 
fact  and  It  was  also  shown  that  the  power 
of  attorney  had  been  recorded  in  the  convey- 
ance office.  Testimony  In  rebuttal  offered  on 
behalf  of  the  defense  was  excluded,  but  it 
was  not  shown  that  eltber  the  Watklns  Bank- 
ing Company,  tbe  Watklns  I^nd  Company,  or 
the  holders  of  the  bond  and  coupons  sued 
on,  who  Instituted  this  proceeding  more  than 
three  years  later,  were  ever  Informed  of 
those  facts.  The  curator  ad  hoe  was  there- 
fore properly  appointed.  If  this  be  not  so, 
then  executory  process  can  never  be  invoked 
against  an  absent  debtor  without  his  consent 
since  the  creditor  can  never  be  certain  wheth- 
er he  Is  represented  or  not 

Plaintiffs  author  bought  the  property  In 
question  subject  to  a  recorded  mortgage  con- 
taining the  pact  de  non  allenando,  and  was 
bound  to  know  that  the  holder  was  entitled 
to  enforce  his  rights  as  If  tbe  original  owner 
was  still  in  possession,  and  that  no  notice 
need  be  given  to  a  third  possessor.  Truxlllo 
V.  Delaune,  47  La.  Ann.  10,  16  South.  642; 
Thompson  t.  Whitbeck,  47  La.  Ann.  48,  16 
South.  570;  Fleitas  r.  Meraoz,  47  La.  Ann. 
241,  16  Soutb.  848. 

The  act  of  mortgage  runs  In  favor  of  Henry 
Dickinson  and  of  any  future  holder  or  holders 
of  tbe  bonds  and  coupons,  whereas  the  bond 
recites  that  the  money  was  borrowed  from 
the  J.  B.  Watklns  Land  Mortgage  Company; 
but  the  bond  bears  date  July  1  and  the  mort- 
gage July  19,  1889.  Non  constat  therefore, 
but  that  the  original  loan  was  made  by  the 
Watklns  Company  at  the  date  of  the  bond, 
and  repaid,  and  that  the  mortgage  was  given 
to  secure  a  loan  subsequently  obtained  from 
Dickinson.  At  all  events,  it  is  quite  certain 
that  Gellert  obtained  tbe  money;  that  upon 
July  19,  1889,  he  owed  it  to  the  holders  of 
the  bond  and  coupons,  which  were  then  and 
there  produced  and  Identified  by  description 
and  number  and  by  tbe  paraph  of  the  notary; 
and  that  tbe  mortgage  was  given  to  secure 
tliat  debt  and  no  other. 

An  order  of  seizure  and  sale  is  not  It  is 
true,  a  Judgment  for  all  purposes  and  in  the 
full  sense  of  tbe  term,  but  It  is  a  decree  of  ■ 
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court  Id  aid  of  tbe  execution  of  an  obligatloii, 
wblcb,  by  law,  1b  given  the  effect  of  a  Jadg- 
ment  quoad  tiie  particular  property  to  wblch 
It  refers;  and  It  la  a  Judgment  In  so  far  tbat 
an  appeal  will  lie  tbcorafrom  for  the  review 
of  the  question  of  the  sufQciencr  of  the  evi- 
dence upon  whkih  it  is  based,  whilst  the 
remedy,  where  other  obJectltMis  are  relied  on, 
ts  by  Injunction.  Harrod  Toorhles'  Adm'x, 
16  La.  254;  X>odd  t.  Ccaln  and  AnotJier,  6 
Bob.  68;  Code  Frac.  art  789.  Under  these 
drcnmstances,  where  the  party  proceeded 
against  neglects  ^thor  to  appeal  or  to  enjoin, 
and  allows  the  {noper^  to  be  sold  and  resold 
to  third  persons,  he  cannot  thereafter  attack 
the  proceedings,  and  the  title  thus  acquired, 
In  an  action  of  nuUl^  predicated  upon  mat* 
ters  which  might  bare  been  prMented  by  ap- 
peal or  InJuncUcm;  and  a  irarson  claiming 
under  blm,  by  Tlrtue  of  a  conv^ance  made 
several  years  later.  Is  In  no  better  position. 
Boblchaud  V.  Nelson,  28  La.  Ann.  678;  Mud- 
hoUand  V.  IScott;  33  La.  Ann.  1016. 

4.  The  return  of  the  sherUt  shows  that  be 
took  possession  of  the  property,  sold  1^  and 
made  title  to  the  adjudlcatees.  The  platntifif 
alleges  that  the  property  was  then  unoccu- 
pied, and  that  the  defendant,  claiming  under 
the  adjudlcatees,  thereafter  took  actual  pos- 
session. The  property,  though  assessed  for 
the  year  1889  In  the  name  of  Goetz,  was  also 
assessed  to  the  adjudlcatees  at  a  sale  under 
executory  process,  and  they  had  i>aid  the 
taxes  before  the  sale  to  Fldier,  which  was 
therefore  void. 

As  appears  from  the  statement  which  pr» 
cedes  this  opinion,  the  amount  realised  from 
the  sale  by  the  sheriff  was  less  than  the  prin- 
cipal of  the  bond  sued  on,  tliough  there  is  no 
evidence  tending  to  show  that  It  was  less 
than  the  then  value  of  the  propnty;  nor  does 
It  appear  that  the  mortgagor  or  his  trans- 
ferees sustained  any  Injury  by  reason  of  the 
sale;  nor  Is  there  any  evidence  to  support 
tbe  allegation  tbat  the  adjudlcatees  or  th^ 
vendees  have  taken  possesion  of  fh»  three 
acres  reserved  for  burial  purposes.  For  these 
reasons  the  Judgment  appealed  from  Is  af- 
firmed, at  the  cost  of  the  appellant. 


au  La.  7«D 

No.  14,813. 
OEOBGB  et  al.  r.  DELANET  * 
(Supreme  Court  of  Lonisdana.    Jan.  18,  1904.) 

COMMUNITT  PROPBRTT  —  DEATH  OF  WIPE  — 
HIOHTa  OF  HEIRS  —  SALK  BY  HUSBAND  — 
RIGHTS  OF  PURCHASER— MINOR— ESTOPPEIr- 
PRBSCRIPTION— POSSESSOR  IN  GOOD  FAITH— 
KVICTION— IMPROVEMENTS. 

1.  Upon  the  death  of  the  wife,  an  undivided 
half  interest  iu  the  property  of  the  commu- 
nity vests  in  her  heirs,  and  a  subsequent  sale 
by  the  surviving  husband,  though  purporting  to 
convey  the  whole  property,  in  reality  conveys 
only  the. undivided  intwest  of  the  httsbaud,  and 
constitutes  the  vendee  an  owner  in  Indlviaion 


■Rehearing  denied  Vflbniarr  15,  1904. 
1.  See  Hmbaiid  asd  YfUa,  voL  »,  OnL  Dig.  H 
I,  lOU.  Iftn,  1026. 


with  the  heirs  of  the  wife,  who  are  not  bound 
to  await  the  liquidation  of  the  community  for 
the  bringiag  of  an  action  to  recover  that  uiter- 
est.  Nor,  in  such  action,  is  the  indebtedness  of 
the  community,  or  its  financial  condition,  when 
dissolved,  a  legitimate  subject  of  inquiry. 

2.  A  minor  is  not  estopped  to  sue  for  the  re- 
covery of  property  inherited  from  her  mother, 
and  illegally  sold  by  her  father,  because  of  the 
payment  of  the  price  to  the  administrator  of  her 
fauier's  snccession,  or  of  the  payment  of  the 
same  by  her  tzther'n  administrator  to  her 
grandfather,  who  has  not  qualified  as  her  tutor, 
end  Is  not  shown  to  have  used  the  money  for 
her  benefit,  or  by  reason  of  the  fact  that  part 
of  anch  price  has  been  paid  to  her  after  her  ma- 
jority, when  it  does  not  appear  that  she  was 
informed  of  the  source  whence  it  came. 

3.  The  prescription  of  10  years,  acanlrendl 
causa,  does  not  run  against  mioors. 

4.  A  poaaesBor  In  good  faith  is  entitled,  upon 
eviction,  to  recover  for  improvements  made  by 
him  which  add  value  to  the  property,  and  to  be 
reimbursed  taxes  paid  durmg  his  possesion; 
and  the  owner,  who  recovers  the  property,  ia 
entitled  to  rent  and  revenues  from  Judicial  d«* 
mand. 

(Syllabus  by  the  Court) 

Appeal  from  Fourteenth  Judicial  District 
Oonrt,  Parish  of  Avoyelles;  Gr^ry  Horatio 
€onvil1on,  Judge. 

Action  by  Loula  B.  George  and  others 
against  James  A.  Delaney.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Amend- 
ed and  affirmed. 

WUUam  Harris  Peterman,  for  appellant 
Adolph  Valffly  Coco,  for  appellees. 

Statement  of  the  Gas& 

MOKBOB,  J.  Plaintiffs  allege  thal^  as 
lieirs  of  th^  mother,  thay  are  the  owners 
of  an  undivided  half  interest  In  a  tract  of 
land,  which  they  describe.  In  the  parish  of 
Avoyelles,  and  that  la  January,  1883,  the 
defendant  took,  and  has  since  that  time  re- 
tained, possession  thereof;  and  they  prsy 
for  Judgment  against  blm*  putting  them  In 
possession,  quieting  their  title,  and  condonn- 
Ing  him  to  pay  ¥2,875  as  revenues  for  the 
time  past  and  $125  a  year  so  long  aa  he 
may  hereafter  continue  in  possesidan. 

Defendant  alleges  that  Caiarles  H.  George, 
the  father  of  the  plalntlfte,  acquired  the 
land  In  qnestlon  by  purchase  from  CUnton 
Atkinson  Xovember  11,  187%  but  that  tlie 
money  with  >riiich  be  paid  the  price  was 
loaned  to  him  by  Jas.  F.  Grlffln,  and  tbat 
after  the  death  of  his  wife  he  conveyed  the 
same  to  Grlffln  In  payment  of  the  loan;  that 
defendant  bou^t  said  land  from  Grifflji  In 
January,  1881,  and  has  been  in  nndlsturbed 
possession  ever  since;  and  he  pleads  tlie 
prescription  of  10  years,  acqulreudl  eaosa. 
He  furtho'  alleges  that  he  acquired  In  good 
faith,  by  a  title  translatlva  of  property,  and 
that  in  the  event  of  his  eviction,  he  should 
recover  $150  paid  for  the  proper^,  $200  ex- 
pended  in  Imisovements,  $400  representing 
increase  in  value,  and  $275  In  reimburse- 
ment of  taxes  paid. 

He  further  pleads  titiat  the  plaintiffs  are  ea- 
topped  by  reason  of  the  fact  that  a  portion 
of  the  consideration  of  the  sale  to  Griffin 
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was  paid  to  the  administrator  of  their  fa- 
tiier  and  Inured  to  their  benefit 

It  appears  from  the  record  that  upon  NoTem- 
ber  11,  1870,  Obarlea  H.  George,  the  father 
of  the  plaintiffs,  who  was  then  living  with 
his  wife  under  the  regime  of  the  commonlty, 
and  John  W-  Bell,  purchased  from  Clinton 
Atkinson,  represented  by  Jas.  F.  Griffith, 
two  tracts  of  land,  of  120  acres  each,  for 
fl.OOO,  of  which  flSO  was  paid  In  cash,  and 
for  the  balance  the  purchasers  gave  their 
three  DOtes— one,  for  $183.33,  payable  Feb- 
ruary 1,  1880;  another,  for  {3^.33,  payable 
January  1.  1881;  and  the  third,  for  (333.33, 
payable  January  1,  1882;  all  secured  by 
mortgage  on  the  property  purchased. 

In  January,  1881,  George  and  Bell  effected 
a  iiartltlon  of  one  of  the  tracts  thus  acquired 
by  them,  and  described  as  ^liounded,  on  the 
South  by  Bayou  des  Glalsea;  North,  by  pub- 
lic land;  East,  by  lands  belonging  to  Wil- 
liam O.  Busk;  and  West,  by  land  belonging 
to  Valerian  Desselles,  containing  120  acres, 
said  tract  lying  and  being  on  the  left,  de- 
scending, bank  of  Bayou  des  Glalses."  The 
act  of  partition  recites  that  "the  said  John 
W.  Bell  takes,  for  his  sharfe  •  •  *,  the 
West. half  of  the  above  described  property 
and  the  said  Oharles  George  takes  •  *  * 
the  East  half." 

In  March,  1881,  Mrs.  George  died,  leaving, 
as  surviving  Issue  of  her  marriage,  the  plain- 
tiff Mrs,  Seward,  then  about  six  years  old, 
and  Ira  N.  George,  her  brother  and  coplaln- 
tiff,  who  was  four  years  younger.  Mrs. 
George's  succession  was  not  opened,  and  the 
father  of  the  minors  did  not  take  out  letters 
of  tutorship.  Upon  December  1,  18S2,  he 
acid  to  JaiB.  F.  Griffin  the  60-acre  tract  which 
be  had  acquired  In  the  partition  with  Bell, 
and  also  his  undivided  half  Interest  In  the 
other  tract,  which  he  and  Bell  had  bought 
from  Atkinson,  and  which  remained  undi- 
vided. The  act  recites  that  the  considera- 
tion of  the  sale  Is  $500,  of  which  $250  is 
paid  In  cash,  and  for  the  balance  the  pur- 
chaser gives  two  notes,  of  $125  each,  bearing 
Interest  at  8  per  cent,  from  date,  maturing 
in  the  months  of  January,  1884  and  1885, 
respectively,  and  secured  by  mortgage,  etc. 
In  1883  Charles  Geoi-ge  died,  and  his  succes- 
Rion  was  opened  on  the  petition  of  hla  broth- 
er Hilary,  who  was  appointed  admlnlstratoi:, 
and  caused  an  Inventory  to  be  made.  In  which 
the  two  notes  last  mentioned  were  appraised 
at  $100  and  $00,  respectively,  and  which  in- 
cludes some  other  movables,  the  whole  ag- 
sregating  $400.  The  minors  were  then  re- 
moved by  their  uncle  to  the  parish  of  St. 
Helena,  and  lived  at  his  house  for  about  a 
year,  when  they  were  taken  to  the  home  of 
their  grandparents.  In  the  same  pariah,  where 
they  th^eafter  redded— the  girl  until  1805, 
and  the  boy  for  a  few  years  longer,  when  he 
enlisted  In  the  army  and  went  to  the  Philip- 
pines. The  administrator  testifies  that  the 
Griffin  notes  were  collected;  that  In  Decem- 
ber, 1885,  from  the  collection  so  mad^  he 


paid  to  bis.  father,  for  the  use  of  the  minors^ 
$120,  and  Id  January,  1890,  paid  him  the  fur- 
ther sum  of  $100;  that  In  January,  1902, 
he  gave  to  the  plaintiff  Lonla  B.  George, 
now  wife  of  O.  B.  Seward,  $20  (though  it 
does  not  appear  he  told  her  where  It  came 
from);  and  that  he  still  holds  $20  for  the 
boy.  He,  however,  produces  no  receipts  for 
these  payments,  and  from  other  evidence  It 
appears  that  on  the  note  due  January  1, 

1884,  $50  was  paid  on  account  January  12, 

1885,  'and  that  the  balance.  In  full,  was  paid 
September  28,  1885,  at  which  date,  also,  the 
note  due  January  1,  1885,  was  paid  In  full. 
As  the  notes  bore  interest  at  the  rate  of  8 
per  cent  per  annum  from  date,  the  total 
amount  collected  should  have  been  $323. 
Deducting  from  this  the  sum  of  $260,  the 
total  of  the  credits  claimed  by  the  adminis- 
trator. Including  the  $20  held  for  the  boy,  and 
he  ought  still  to  liave  in  his  hands  a  balance 
from  these  collections  of  $63;  and,  according 
to  his  own  testimony,  there  ought  to  be  a 
small  balance  from  other  assets.  The  admin- 
istrator further  testifies  that  the  grandpar* 
ents  of  the  mliiors  were  poor,  whilst  from 
other  testimony  It  appeal's  that  he  Is  well 
off.  He  does  not  explain,  however,  why,  of 
the  money  thus  collected  in  1885,  and  prior 
to  that  time,  he  had,  up  to  January,  1890, 
turned  over  to  the  grandparents  of  the  min- 
ors only  $120,  or  why,  after  a  lapse  of  20 
years,  be  still  holds  the  balances  mentioned. 
From  the  testimony  of  Griffin,  It  seems  not 
unlikely  that  be  loaned  George  part  of  the 
money  needed  by  the  latter  to  pay  his  pro- 
portion of  the  price  of  the  property  acquired 
by  him  and  Bell  from  Atkinson.  But  his 
testimony  is  not  altogether  satisfactory.  He 
seems  to  say  at  one  time  that  he  advanced 
the  whole  amount  &iid,  upon  the  basis  of 
that  testimony,  defendant's  counsel  says  in 
Ills  brief,  "From  this  evidence  It  is  indis- 
putable, therefore,  that  as  Geoi^e  had  never 
paid  anything  for  the  property  prior  to  Ills 
wife's  death,  and  transferred  it  to  Griffin 
after  her  death,  no^  community  funds  ever 
formed  any  part  of  the  purchase  price." 
The  fact  is  that,  In  the  purchase  from  Atkin- 
son, George's  proportion  of  the  cash  payment 
was  $75,  and  of  the  credit  portion  of  the 
price,  $425,  and  that  in  the  purchase  from 
George  by  Grlffiu,  the  cash  payment  is  said 
in  the  act  of  sale  to  have  been  $250,  and  for 
the  balance,  of  $250,  Griffin  gave  his  notes^ 
ahd  afterwards  paid  them,  which  he  would 
hardly  have  done  if  George  had  owed  him 
the  whole  amount  of  the  purchase  price,  or 
if  he  bad  loaned  George  the  whole  amount 
necessary  to  make  all  of  the  deferred  pay- 
ments due  to  Atkinson,  as  he  elsewhere  In 
the  testimony  states  tliat  he  did;  there  being 
some  confilct  in  that  r^pect  between  the 
position  taken  by  the  defendant's  counsel 
and  the  testimony  of  the  witness. 

The  defendant  testifies  that  when  he 
bought  he  was  not  aware  that  the  plaintiffs 
iiad  any  iuterrat  in  the  proper^.  There  ai* 
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two  wltDesses  who  testify,  and  he  admits 
that  be  was  told  that  such  was  the  case; 
but  the  wltuesses  are  unable  to  state  posi- 
tively that  the  iiiformatlon  was  given  to  him 
before  he  purchased,  and  be  states  that  It 
was  several  years  afterward.  It  Is  shown 
tliat  the  defendant  cleared  10  acres  of  the 
land,  and  tliat  the  Talue  of  that  improve- 
ment was  $10  an  acre.  It  is  not  shown  that 
he  made  any  other  improvement  for  which 
he  would  be  entitled  to  recover  In  any  aspect 
of  the  case.  From  the  receipt  of  the  tax 
collector.  It  appears  that  from  1884  to  1902 
he  paid  $91.93  in  the  way  of  taxes  upon  120 
acres  of  land,  which,  though  tlie  description 
(ices  not  tally  very  well,  It  seems  to  be  con- 
ceded, include  the  tract  here  in  controversy. 
The  rental  value  of  the  26  acres  of  cleared 
land  In  the  tract  in  dispute  ia  shown  to  be 
not  less  than  $S  per  acre. 

C^lnioD. 

It  Is  clear  that  the  property  acquired  by 
George  from  Atkinson,  and  in  the  partition 
with  Bell,  belonged  to  the  then  existing  com- 
munity between  George  and  his  wife;  that 
upon  the  death  of  the  vrife  the  title  to  an 
undivided  half  interest  therein  vested  in  the 
plaintiffs,  as  her  heirs,  burdened  with  lia- 
bility for  one-half  of  the  debts  of  the  com- 
munity; and  hence  that  the  sale  made  by 
George  after  the  death  of  his  wife,  though 
purporting  to  convey  the  whole  property,  in 
reality  conveyed  only  George's  undivided  half 
Interest,  and  made  his  vendee,  Grlffln,  own- 
er In  Indivlslon  with  the  plaintiffs.  Bennett 
V.  Puller,  29  La.  Ann.  663;  Tugwell  v.  Tug- 
well,  82  La.  Aon.  848;  Glasscock  et  al.  v. 
Clark,  33  La.  Ann.  584;  Ogden  et  al.  v.  Unl- 
versity,  49  La.  Ann.  191,  21  South.  685.  It  Is 
equally  clear  that  the  plaintiffs  are  not  estop- 
ped to  recover  by  reason  of  the  fact  that  the 
administrator  of  their  father's  succession 
received  the  proceeds  of  the  notes  given  by 
Griffin  in  part  payment  of  the  purchase  price 
of  the  property,  or  by  his  testimony  to  the 
effect  that  he  turned  part  of  It  over  to  their 
grandfather,  with  whom  they  were  living, 
for  their  use,  or  by  the  fact  that  he  paid  $20 
of  said  proceeds  to  Mrs.  Seward  in  1902, 
after  her  majority.  Neither  the  administra- 
tor nor  the  grandfather  was  authorized  to 
represent  the  minors  or  to  receive  money  for 
their  account,  and  the  evidence  falls  to  show 
that  any  money  received  by  either  of  them 
Inured  to  the  benefit  of  the  minors.  Nor  does 
It  appear  that  Mrs.  Seward  knew  or  was  in- 
formed that  the  $20  given  to  her  by  the  ad- 
ministrator in  1902  were  part  of  the  proceeds 
dOTlved  from  the  sale  of  this  property,  which 
proceeds  had  come  Into  his  hands  17  years 
before,  or,  as  a  matter  of  fact  that  they 
were  part  of  such  proceeds.  Wood  t.  Nlch- 
olls,  88  La.  Ann.  744. 

It  Is  also  dear  that  the  plea  of  prescription 
is  not  well  founded,  since  the  elder  of  the 
plaintiffs  attained  her  majority  only  in  1896, 
and  this  action  was  brought  In  1902;  and  the 
presoiptlon,  acqnirwdl  causa,  does  not  nm 


against  minors.  Civ.  Code,  art  3522;  Bar- 
row  V.  Wilson,  38  La.  Ann.  209;  Messick  v. 
Mayer,  52  La.  Ann.  1161.  27  South.  815.  Tb« 
learned  Judge  a  quo  appears  to  have  been  of 
the  opinion  that  the  defendant's  possession, 
at  least,  commenced  In  good  faith;  and,  as 
he  was  in  a  better  position  than  we  are  to 
determine  tlie  question,  which  is  mainly  one 
of  fact,  we  accept  his  conclusion.  That  being 
the  case,  the  plaintiffs  are  entitled  to  recover 
rent  from  the  cleared  land  (26  acres,  In  which 
they  are  interested  to  the  extent  of  one-balO 
at  the  rate  of  $5  an  acre  per  annum,  begin- 
ning with  the  year  1902;  and  the  defendant 
is  entitled  to  recover,  in  reconvention,  one- 
half  the  cost  of  clearing  10  acres,  at  $10  an 
acre,  and  $22.98  in  reimbursement  of  taxes 
paid. 

The  plaintiffs,  as  heirs  of  their  mother, 
were  not  bound  to  await  the  liquidation  of 
the  community  to  bring  this  action,  but  are 
entitled  to  recover  the  property  sued  for. 
Subject  to  the  payment  of  the  commoulfy 
debts.  Ojtden  et  al.  v.  UnivCTslty,  49  La. 
Ann.  106,  21  South.  685.  "Nor,  In  such  action, 
petitory  In  character,  Is  the  Indebtedness  of 
the  community,  or  Its  flnancia)  condition 
when  dissolved,  a  legitimate  subject  of  in- 
quiry." Heirs  of  Murphy  t.  Jurey  A  Gillian 
39  La.  Ann.  785,  2  South.  675. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  tiom  be 
amended  by  striking  therefrom  the  Item  (tf 
$126  allowed  to  the  defendant  upon  his  de- 
mand in  reconvention,  as  **the  amount  due 
and  owing  on  the  property  herein  recovered, 
and  paid  by  defendant,"  and,  as  amende^ 
that  said  judgment  be  affirmed;  the  defend- 
ant and  appellant  to  pay  all  costs. 
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(Snpreme  Court  of  Louisiana.  Jane  8.  1903.) 

APPEAL  —  DISMISSAL  —  DEFECTIVB     BOND  — 
FRAODULBNT  CONVEYANCE— KNOWL- 
EDQE  OF  GRANTEE. 

1.  Where  several  appellants  give  an  appeal 
bond,  which  In  every  respect  conforms  with  the 
requirements  of  the  law  except  that  instead  of 

all  the  appellaiits  biudlng  themselves  to  prase- 
cnte  the  appeal,  only  one  does  so,  the  appeal 
will  not  he  dismissed  on  the  ground  of  the  ap- 
pellants having  failed  to  bind  themselves  to 
prosecute  the  appeal. 

2.  An  error  Id  the  recital  of  the  date  of  the 
judgment  appenled  from  will  not  vitiate  the  ap- 
peal bond,  the  judgment  being  otherwise  unmis- 
takably identified. 

On  the  Merits. 

S.  The  purchaser  knew  that  a  verdict  had 
been  returned  agnlnflt  his  vendor  for  a  large 
amount  at  the  date  that  he  bought  the  propmy 
the  sale  of  which  ia  attacked  by  plaintiff,  who 
is  a  judgmeut  creditor  of  the  veudor. 

4.  The  date  of  a  debt  for  tort  cannot  l>e  eon- 
fined  to  the  judgment  which  follows  a  credit, 
but  it  dates  at  least  from  the  verdict.  It  was 
after  vcfdlct  that  the  buyer  bought  the  prop* 
erty  the  title  to  which  property  is  attacked. 

•RflbMrlng  d«nl«A  Fsbruary  IS,  IML 
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5.  The  facts  of  th«  cue  l«ad  to  the  eonclo- 
8loD  that  the  porcbaM  was  not  a  real  tranaac* 

tion ;  that  it  was  in  accordance  with  an  under- 
Btaiiding  to  protect  the  title  and  thwart  plain- 
tiff in  his  attempt  to  recover  his  judgment. 

6.  The  property  was  returned  to  the  vlfe  of 
the  vendor,  who  is  not  shown  to  have  bad  per- 
sonal rights,  or  to  have  paid  the  price. 

7.  Where  a  sale  is  attacked  as  simulated,  and 
m  prima  fade  case  of  simulation  ia  made  out, 
and  the  pardiaaer  falls  to  offer  rebuttal  testi- 
mony to  show  that  he  actuallv  paid  anything 
for  the  property,  the  sale  will  be  decreed  to  be 
a  simnlation. 

8.  The  declaration  In  the  deed  Uiat  the  [urlce 
was  paid  will  not  snfflee.  tt  must  be  sustained 
by  otner  testimony. 

(Syllabus  by  the  Court) 

Appeal  from  OivU  District  Govrt,  Parish 
of  Orleant;  Qeoi^  H.  Tbterd,  Judge. 

ActiMi  ixT  Frank  Goothye  against  lAnta 
Delatonr  and  others.  Judgment  for  plaintifl, 
and  defendants  appeal.  ,  AfDrmed. 

Olegg  ft  Qnlntero  and  Joseph  Oscar  Dasplt. 
for  appellants.  Louis  P.  Bryant,  for  appel- 
lee. 

On  Motion  to  Dismiss. 

PROYOSTT,  J.  The  appeal  bond  In  thiu 
case,  after  reciting  that  all  the  appellants 
and  their  surety  are  well  and  truly  bound 
unto  the  clerk  of  court  In  the  sum  of  (600, 
proceeds  as  follows: 

"Whereas,  the  aboTe-bonnden  Louis  Dela- 
tonr, Mrs.  Louis  Delatour,  and  I<ouls  Jacobs 
have  filed  this  day  a  motion  for  appeal  from 
a  final  Judgment  rendered  against  the  said 
Louis  Delatour,  Mrs.  Louis  Delatour,  and 
Louis  Jacobs  in  the  suit  of  Frank  Goothye 
vs.  Lools  Delatour  and  others.  No.  K},768  of 
the  Civil  District  Court  for  the  Parish  of  Or- 
leans, on  the  12th  day  of  January,  1803,  and 
signed  on  the  16tb  day  of  January,  1893,  and 
the  appeal  has  been  allowed:  Now  the  con- 
dition of  the  above  obligation  Is  such:  that 
the  almve-bound  Louis  Delatour  shall  prose- 
cote  this  appeal,  and  shall  satisfy  whatever 
judgment  may  be  rendered  against  them,  or 
that  the  same  shall  be  satisfied  by  the  pro- 
ceeds of  the  sale  of  their  estate,  real  or  per- 
sonal. If  they  be  cast  in  this  appeal;  other- 
wise that  the  said  American  Bonding  Com- 
pany shall  be  liable  In  their  place.  [Signed] 
Mrs.  Louis  Delatour,  Louis  Delatour,  Louis 
Jacobs.  By  their  attorneys,  Clegg  &  Qnlnte- 
ro. American  Bonding  Company  of  Balti- 
more.  By  W.  C.  Dufour,  Vice  President." 

There  are  two  defects  In  this  bond:  Flrs^ 
the  date  of  the  judgment  appealed  from  la 
given  as  1883,  whereas  the  true  date  Is  1903; 
and,  second,  only  one  of  the  appellants  binds 
himself  to  prosecute  the  appeal,  whereas  the 
regular  way  would  have  been  for  all  of  them 
to  do  so.  These  defects  are  made  the 
grounds  of  a  motion  to  dismiss. 

We  do  not  think  they  are  fatal  to  the  ap- 
peal. The  error  in  the  date  of  the  judgment 
Is  harmless,  since  the  Judgment  appealed 
from  is  otherwise  unmistakably  Identified. 
The  other  defect  Is  also  harmless,  since  the 

T  8.  Seo  FraoAnlent  Conv^wioa^  voL  M,  Cent 
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bond  will  be  binding  upon  its  subscribers  if 
the  defendant  Delatour  does  not  prosecute 
the  appeal.  In  the  cases  of  Ross  t.  Credit- 
ors. 45  La.  Ann.  4tii,  12  South.  627.  and 
Bawie  V.  Feltns,  83  La.  Ann.  ^1,  where  the 
appeal  bond  was  held  to  be  invalid  because 
the  appellant  had  not  bound  himself  to  prose- 
cute the  appeal,  the  appellant  might  have 
nullified  the  bond  and  released  the  surety  by 
simply  not  prosecuting  the  appeal;  hut  here 
the  condition  Is  express  that  Louis  Delatour 
shall  prosecute  the  appeal.  The  test  In  all 
Buch  cases  Is  whether  recovery  could  be  had 
on  the  bond.  Pleasants  v.  Botts,  6  Mart  (N. 
S.)  127.  According  to  this  test  the  present 
bond  Is  sultlcient  ^ce  the  appellants  and 
the  surety  agree  to  be  bound  if  Loula  Dela- 
tour does  not  prosecute  the  appeal. 
The  motion  to  dismiss  is  denied. 

On  the  Merits. 

(Jan.  18.  1904.) 

BRSAUX,  J.  Slmvlatloii  non  In  matter 
of  an  act  (tf  transfer  of  land'ls  the  gtustlon 
at  laane. 

Plaintiff  obtained  a  jvdgmoit  igm  an  all^ 
ed  tort)  for  95,000  against  defendant  Lonls 
Delatour  on  the  8d  day  of  Mar.  lOOl. 

The  cause  was  tried  befbre  a  Jury,  and 
the  Judgment  was  band  on  ita  TordicL  The 
date  of  this  verdict  baa  bearing  upon  tbe  la- 
sues,  am  will  hereafter  appear,  and  fw  tliat 
reastm  It  Is  mentkmed  bwe  that  tills  ver* 
diet  bears  date  April  16,  im.  It  was  In- 
scribed In  the  oflSce  of  the  recorder  4^  mort- 
gages on  the  18th  day  of  the  last-mentioned 
mmitli. 

This  action  was  brought  by  plaintiff  after 
he  had  obtained  judgment,  as  Just  mention- 
ed. In  order  to  hare  decreed  as  null  a  sale 
which  defendant  made  of  property  to  Louis 
0.  Jacobs  on  the  20th  of  AprU,  1001. 

In  view  of  the  Issues  raised  regarding  the 
character  of  the  action,  we  will  insert  here 
a  statement  of  the  pleadings. 

The  allegations  of  plaloUff,  in  substance, 
are  that  Loula  Delatour  and  his  wife  planned 
and  conspired  with  Louis  C.  Jacobs  to  shield 
the  title  to  his  property  by  executing  a  "sim- 
ulated and  fraudulent  sale,"  with  Intent  to 
place  It  beyond  the  reach  of  his  creditors, 
particularly  plaintiff;  that  he  was  insolvent 
—a  fact  known,  plaintiff  avers,  to  the  ven- 
dee, Jacobs;  that  no  consideration  passed 
between  vendor  and  voidee;  that  the  assert- 
ed payment  is  a  simulation;  that  vendor 
never  delivered  the  property  to  the  vender 
but  that  he  remained  In  possession. 

Plaintiff  concludes  his  petition  by  asking 
the  court  to  render  judgment  against  Louis 
Delatour,  Hortense  Marie  Delatonr,  and  Lou- 
Is  C.  Jacobs,  defendants,  "annulling  and  re- 
voking said  pretended  and  fraudulent  sale, 
and  subjecting"  tbe  property  to  plaintiff's 
claim. 

An  exception  of  no  cause  of  action  was  fil- 
ed, which  was  referred  to  the  merlta  with 
conaent  of  parties. 
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Tlw  answer  of  Ur.  and  Mn.  Delatonr  Is  a 
(eneral  denial,  and  tbese  d^eodanta  aver 
that  tbe  aale  ma  made  la  good  f  altli,  and 
la  TEUd. 

Lonli  G.  Jacobs;  In  his  answer,  averred 
that  the  property  was  offered  to  him;  that 
he  thoaght  it  waa  well  worth  tiie  amount 
asked;  he  bought  it;  and  that  afterward, 
by  reason  of  tils  friendship  for  Mrs.  Delatour 
and  her  husband,  he  sold  It  to  her. 

Mrs.  Delatour  In  the  answer  farther  avers 
that  at  the  time  of  her  marriage  she  had 
$8,500,  and  since  her  marriage  she  Inherited 
from  her  father  and  from  her  aont,  Mrs. 
Marie  Plchelonp,  a  further  sum  of  $4,000,  all 
of  which  was  received  by  him  and  expended 
tar  hla.  account;  "tbat  with  the  proceeds  of 
that  Bale  Louis  Delatour  discharged  the  in- 
debtedness, or  part  thereof,  due  by  him  to 
his  wife,  as  appears  by  the  recital  of  the 
act  of  April  20,  1001,  and  b7  crattflcate  of 
marriage  attached  thereto." 

Having  sufficiently  stated  the  pleadings, 
we  stop  for  a  moment,  before  taking  up  the 
mwlts  for  decl^n,  and  take  Into  considera- 
tion the  <txception  of  no  canse  of  action  re* 
ferred  to  the  merits  as  before  mentioned, 
which  may  none  the  less  be  disposed  of  at 
this  time,  as  it  presents  a  distinct  Issue. 

Evidently  plcintUf  Intended  to  make  the 
averred  slmnlatiou  his  ground  of  action;  but 
he  has  gone  beyond,  and  included  elements 
of  the  revocatory  action.  The  action  par^ 
takes  of  the  characteristics  of  both  the  ac- 
tion en  declaration  de  simulatloii  and  the 
revoiatory  action.  Defendant  did  not  call 
upon  the  plaintiff  to  elect  between  tbe  two. 

If  the  action  be  ea  dedantlon  de  slmnla-i 
Hon,  and  It  be  also  the  revoottory  action.  It 
may  be  treated  either  as  revocatory  or  ea 
dedaraHon  de  rimnlatlon.  Hadceqr  T.  Bhnlts 
et  aU  88  La.  Ann.  885. 

Bnt  we  tldnk  tiie  action  Is  en  decIaratl(HE 
de  elmnlatlon.  The  petition  contftlna  nnnec- 
eaaary  averments.  It  Is  true.  They  do  not, 
however,  have  the  effect  of  changing  It  com- 
Idetely  from  the  action  en  declaration  to  the 
revocatory.  The  unnecessary  averments  are 
not  ffeital  to  the  action  en  declaration  de  abii- 
vlatlon. 

We  take  up  tiie  merits  of  the  canse. 

The  sale  attacked  enconnters  fatal  objec- 
tions to  its  validity.  The  date  of  the  debt 
gives  rise  to  one  of  the  questions  tor  onr 
dedduL  Dtfendants*  contention  la  that  the 
date  of  the  jndgmoit  la  the  date  of  the  debt 
Let  ns  see. 

The  debt  bad  accrued  at  least  after  tiie 
vn^ict  of  the  Jury.  It  had  not  been  finally 
Ilqnldated,  It  Is  tru^  but  It  had  been  found 
by  the  imj  that  the  defendant  Delatour  In 
the  first  suit  was  Indebted  to  the  plalntifl!  In 
the  sum  before  mentioned.  The  Judgment 
wblcb  followed  the  verdict  did  not  add  any* 
thing  to  tlie  Jury's  return  and  verdict  fur^ 
ther  tbnD  to  make  it  executory. 

"A  Judgment  is  not  a  debt  within  the 
mennlng  ot  tliat  article.  *A  Judgment  neither 
ei-uutes,  adds  to,  nor  deU'acta  from  a  debt. 


It  only  declares  its  existence;  flzee  Ita 
amount  and  secures  to  the  creditor  the 
means  of  enforcing  its  payment***  Baecoh 
slon  of  Anderson,  33  La.  Ann.  C82. 

Why  date  the  obligation  from  tiie  date  of 
the  Judgment;  since  it  adda  nothing  to  the 
debt? 

One  of  the  reasons  urged  by  appellants  Is 
that  In  case  of  tort  the  amount  allowed  by 
the  Judgment  bears  Interest  from  its  date^ 
and  not  from  the  verdict;  and  that  It  fol- 
lows that  being  due  from  the  date  of  the 
Judgment  It  la  the  date  of  the  debt;  tiiat  no 
action  can  be  brought  to  annul  a  contract 
made  before  the  time  the  debt  accrues. 

Having  laid  down  this  proposition,  defend- 
ant is  pleased  to  contend  tiiat,  as  the  dat» 
of  the  debt  he  says,  was  after  the  date 
of  the  sale,  therefore  plalntifl  had  no  rlgbt 
of  action. 

We  cannot  agree  with  the  proposition  that 
the  debt  is  due  only  from  the  date  of  tiie 
Judgment;  nor  do  we  agree  with  the  proposi- 
tion (advanced  In  order  to  aostaln  the  view 
that  the  debt  bears  interest  from  the  date  ot 
the  Judgment)  that  the  Jadgment  In  case 
of  tort  must  bear  Interest  from  It  (the 
date  of  the  Judgment), 

The  debt  relates  back  to  the  tort  com- 
mitted. 

"Every  act  whatever  of  man  that  canflee 
damage  to  another  obliges  him  to  reiwUr  It.* 
Civ.  Code,  art  2315. 

And,  at  any  rate,  Interest  runs  ttom  ttt 
terdlct;  and  not  from  the  Judgment  The 
theoiy  that  because  Interest  runs  from  tiie 
date  of  the  Judgment  It  la  evident  that  the 
debt  Is  that  of  the  Judgment  must  tall.  Ve 
repeat  the  Jury  may  allow  Interest  in  ita  Ter- 
dlct finding  an  amount  due  Cor  a  tort  Code 
Prae.  art  622. 

Interest  should  run  ftom  tiw  iSato  ot  11m 
verdict 

Betnmlng  to^  the  date  of  tiie  obllgatloa 
without  reference  to  the  verdict  or  the  iuds- 
ment  "every  act  done  by  a  debtor  witb  In- 
tent of  depriving  bla  creditor  of  the  eventual 
right  he  has  on  the  property  of  hla  debtor  la 
UlegaL,"  av.  Code,  art  1968. 

It  Is  from  the  date  tiie  Injurious  act  vaa 
committed  that  the  obllgatlcm  runs  under  nor 
law.  It  has  been  restricted  by  statute  ao 
that  It  runs  from  the  vndlct  Bee  God* 
Frac  art  622. 

Taking  up  for  decision  other  groonda 
which  omie  up  <ai  the  merits^  the  record  In- 
forms us  Ibat  the  act  of  sale  attacked  was 
made  for  96,000,  the  asserted  prio&  Tho 
buyer  of  the  property,  Louis  0.  Jacobs^  from 
Louis  Delatour,  was  not  an  Innocent  third 
person.  He  had  attended  court  aa  a  wltnen 
at  the  trial  of  the  ault  for  damages,  and 
testified  aa  a  witness,  and  for  a  number  of 
reasons  we  Infer  that  be  knew  of  the  trouble* 
which  Louis  Delatour,  one  of  the  def^dant^ 
had. 

He,  while  preaent  at  court  as  a  wltnea^ 
bought  the  stenographer's  account  who 
ported  the  evldeacok  He  does  sot 
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hnve  felt  mj  apprehcnaton  about  bis  claim, 
altbougb  bis  friend  Delatour  waa  sued  for  a 
large  amount  We  are  not  informed  wbetb* 
er  Delatour  (tbe  alleged  luaolTent)  ever  paid 
Jacobs'  Btenograpber'a  bill,  which  be  (Ja- 
cobs) had  bongbt  as  first  mentioned,  or 
whether  It  was  taken  Into  account  In  paying 
the  f6,000  for  defendanf •  property,  If  |6,000 
were  ever  paid. 

We  see  that  in  tbe  deed  of  sale  attacked 
it  la  stated:  "And  as  regards  the  judgment 
of  $10,000  above  described  in  favor  of  Frank 
Gootbye,  the  said  Louis  Delatour  declared 
that  same  was  rendered  about  three  days 
ago,  and  la  still  unsigned  by  the  judge  be- 
fore whose  division  same  was  rendered;  that 
a  motion  for  a  new  trial  has  been  made  by 
taim;  and  that  said  Judgment  has  no  force  or 
effect  whatever  with  which  declaration  tbe 
said  Louis  C.  Jacobs  declared  himself  to 
Im  sntisfled,  and  hereby  exonerates  the  no- 
tary from  all  liability  or  responsibility  in  the 
premise^'— which  goes  farther  to  show  that 
Jacobs  knew  all  about  plaintiff's  claim  be- 
fore be  (Jacobs)  Imugbt  tbe  property. 

The  buyer,  Jacobs,  has  not  explained  bow 
it  waa  that  he,  from  a  flnauclal  point  of 
view,  found  himself  abla  to  buy  and  pay  aa 
amount  somewhat  large,  as  compared  with 
property  which  be  owned.  Xt  may  not,  we 
gran^  bave  devolved  upon  him  to  prove  all 
particnIerB  regarding  the  price  he  paid,  par< 
tlcnlarly  as  he  was  not  questioned  with  that 
particular  end  lu  view.  He  still  should  have 
rendered  it  reasonably  certain  that  tad  had 
the  ambnnt  wbleb  he  ETers  be  paid  for  tbe 
property. 

To  some  extent,  at  Iea<^  tbe  bnrdra  of 
proof  was  with  talm. 

It  had  been  staown  tliat  Us  business  was 
not  very  extensive,  nor  his  property  of  such 
a  value  that  he  at  all  times,  and  on  a  mo* 
menfs  notice,  controlled  as  much  as  tbe 
amount  of  tbe  purchase  price,  viz.,  (6,000. 

There  is  do  evidence  before  tis  that  the 
price  was  paid,  save  the  declaration  in  the 
deed  itself.  This  clause  of  asserted  pay- 
ment of  the  price  embodied  in  this  deed  was 
not  enough  to  prove  payment  in  view  of  tho 
testimony  going  to  show  that  no  payment 
could  bave  been  made  as  declared  In  the 
deed. 

"Where  ft  sale  Is  attacked  aa  simulated, 
and  a  prime  ftcle  case  of  simulation  is  made 
out,  and  the  purchaser  fails  to  offer  rebutting 
testimony  to  show  that  he  actually  paid  any- 
thing for  the  property,  the  sale  will  be  de- 
creed to  be  Emulated."  Gourdlan  &  Kerr 
T.  C.  B.  Baylies  et  al.,  10  La.  Ann.  691; 
BIt'dsale  v.  Uikey,  6  La.  Ann.  &17. 

The  buyer,  Jacobs,  as  a  witness.  Is  un- 
foi-tuimte  iu  his  narrative  of  certain  facts. 
He  is  contradicted  by  witnesses. 

lie  gave  one  reason  at  one  time  for  wish- 
ing to  become  tbe  owner  of  the  property  Iu 
iiucstion,  and  another  reason  at  another 
time. 

He  tbooght.  he  said,  at  one  time,  there 


was  money  In  the  purchase,  and  at  another 
time  be  detired  to  buy  the  building,  and 
concluded  that  to  effect  its  purchase  It  was 
necessary  to  buy  the  store  aa  well.  We  are 
not  Informed  tluit  an  inventory  of  the  stock 
was  taken,  or  such  Inspection  made  as  buy- 
era  usually  make.  The  whole  seems  to  bave 
been  bought  tn  tbe  lump,  and  the  buyer 
burdened  iUmself  with  a  grocery,  although 
that  waa  not  bin  business,  and  he  made  no 
preparation  with  the  view  of  a  proper  man- 
agement of  the  business  by  employing  a 
clerk  or  some  one  to  represent  him. 

It  was  only  two  days  after  the  sole  that 
be  employed  a  clerk  (Qeorge  SlUot)  to  at- 
tend to  the  business.  In  tbe  course  of  a 
short  time  be  and  tbe  clerk  disagreed,  and 
about  tbe  end  of  tlie  clerk's  employment 
they  were  no  longer  on  friendly  terms,  al- 
though they  spoke  to  each  other.  . 

This  clerk  testified  in  a  manner  going  to 
show,  if  he  stated  truly,  that  the  asserted 
vendor,  Mr.  Delatour,  remained  In  possession, 
sought  to  keep  up  the  liualnesa,  and  received 
the  cash.  According  to  tbe  testimony,  of 
this  witness,  be  never  delivered  the  prop- 
erty at  all  to  Jacobs,  the  asserted  buyer. 

Our  learned  Brother  of  tbe  district  court, 
who  saw  and  heard  this  witness  dliot,  did 
tiot  dlsl>eIIeTe  him. 

In  bis  opinion,  prepared  with  painstaking 
care,  be  states:  "These  additional  facts  an; 
found  In  the  testimony  of  Blltot,  whom  I  be- 
lieve to  have  spoken  truthfully,  notwith- 
standing bis  declared  hostility  to  Jacobs  for 
having  discharged  him.  His  testimony  Is,  la 
some  respects,  corroborated." 

'It  Is  hardly  possible  to  make  out  more 
completely  a  case  of  simulation,  having, for 
Its  object  the  fraudulent  concealment  of  the 
vendor's  property  from  the  pursuit  of  his 
creditors." 

If  Blllot  is  to  be  believed,  tbe  conclusion 
Just  expressed  is  inevitable. 

We  do  not  think  that  the  enmity  against 
Jacobs  of  l^ls  witness  dwelt  upon  by  de- 
fendant Is  cause  sufficient  to  discredit  him 
under  the  circumstances. 

Iu  the  course  of  a  short  time  Jacobs  sold 
the  property  back  to  Mrs.  Delatour.  Jacobs, 
In  his  answer,  alleges  "that  he  bongbt  It 
(the  property),  and  that  aubsequeutly,  on 
tbe  solicitation  of  Mrs.  Delatour,  and  by 
reason  of  his  friendship  for  them,  and  by 
reason  of  bis  change  of  plan,  be  resold  tbe 
property  to  her  upon  her  representation  that 
she  desired  to  enter  into  business  for  herself, 
and,  knowing  that  business  and  clientelle, 
she  desired  to  take  and  re-establish  the  busi- 
ness which  had  been  begun  by  her  husband." 

As  relates  to  friendship,  or  any  benevolent 
act,  urged  by  defendants,  owners  who  prove 
the  reality  of  their  deed  are  unquestionably 
at  liberty  to  sell  back  to  tbe  vendor  or  -vea- 
dor's  wife. 

But  here  the  vendor,  to  the  knowledge  of 
Jacobs,  was  Insolvent,  and,  unless  bis  wife 
had  an  amount  with  which  to  buy,  the  trans* 
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fer  to  ber  01117  adds  to  the  UDieallty  of  all 
tbe  asserted  tranaactioDs  from  beginning  to 
end. 

After  the  first  anlt  bad  been  filed  against 
her  buBband,  Delatour— that  Is,  the  suit  In 
which  plaintiff  recovered  a  Judgment  for 
$S,O0O— she,  in  a  notarial  declaration,  which 
was  recorded,  stated  that  ber  husband  at  tbe 
time  of  ber  marriage  bad  received  of  ber 
paraphernal  funds  the  sum  of  $3,500,  "and 
that  her  said  husband  took  charge  of  said 
amount,  which  is  still  In  bis  bands  to-day; 
and  that  since  ber  marriage  she  has  received 
at  different  times  and  In  various  amounts  by 
inheritance  trom  ber  father,  Louis  Plcbeloup, 
and  from  ber  aunt,  Mrs.  Marianne  Plcbeloup, 
widow  Mlstrot;  tbe  total  sum  of  four  thou- 
sand dollars,  of  which  sum  ber  husband  has 
also  taken  charge,  and  which  is  still  In  his 
hands  to-day,"  to  copy  from  tbe  notarial  dec- 
laration. 

In  the  deed  of  sale  of  Louis  Delatour  she 
renounced  her  mortgage,  and  declared  that 
she  had  been  paid  by  blm.  This  declara- 
tion would  be  effective  and  reasonable  If  it 
wete  evident  that  she  had  received  these 
amounts,  and  that  they  were  turned  over  to 
ber  husband,  as  before  mentioned. 

The  testimony  does  not  sustain  this  para- 
phernal claim  of  Mrs.  Delatour  with  scrupu- 
lous accuracy.  She,  as  a  witness  in  her  own 
behalf,  at  one  time  testified  that  she  received 
the  amount  of  $3,500  from  the  succession  of 
ber  father,  and  that  she  rec^ved  It  at  tbe 
date  of  ber  marriage.  Afterward,  without 
the  least  explanation  for  the  change  in  ber 
testimony,  she  testified  that  it  was  a  donation 
by  her  mother  to  her  after  ber  marriage. 
And  again,  while  testifying,  she  stated  that 
the  amount  was  given  to  her  by  her  mother 
In  1885.  This  must  have  been  three  years 
prior  to  her  marriage,  as  we  infer  from  the 
testimony  that  she  was  married  in  1888. 

Her  mother  bad  other  children,  seven  In 
number.  She  was  the  owner  of  a  dairy,  and 
nothing  of  record  proves  that  she  was  In 
a  situation  to  be  as  bountiful  to  one  of  ber 
children  as  a  donation  of  tbe  amount  In  ques* 
tion  would  show. 

With  reference  to  amounts  realized  in 
France  from  the  succession  of  a  relative,  tbe 
testimony  Is  equally  as  weak.  The  witnesses 
do  not  agree  regarding  the  amounts,  and  do 
not  make  it  appear  with  any  certainty  that 
any  amount  was  ever  received. 

We  have  this  further  to  say  about  the  sale 
of  Delatour  to  Jacobs:  It  would  be  most 
singular  that  Mrs.  Delatour  adopted  such  a 
roundabout  way  to  obtain  the  property  if 
she  had  any  parapbernal  claim.  Her  hus- 
band bad  tbe  right  to  sell  to  ber  In  satisfac- 
tion of  her  paraphernal  claims. 

"The  property  of  the  debtor  is  the  common 
pledge  of  his  creditors."  Article  3183,  Civ. 
Code. 

Debtors  are  without  right  to  dispose  of 
their  property  in  a  manner  that  would  de- 
stroy this  "commui  pledge."  The  eyideuc* 


made  out  at  least  a  prima  facie  case  of  simn- 
latioD,  and  the  evidence  of  the  defendant 
did  not  rebut  the  case  thus  made. 

We  concur  with  the  district  judge  In  the 
opinion  that  the  sale  in  question  Is  not  legal 
and  binding. 

For  the  reasons  assigned,  tbe  judgment  sp- 
pealed  from  Is  affirmed. 

(miA.  77S> 

No.  14,774. 
FORTIES  T.  BARBY.* 
(Supreme  Court  of  Loulsiaqa.  Jan.  18;  1904.) 

COMMDNITT  PRO PBRTT— SEPARATE  PROPERTT 
OF  WIFB-BUHDKN  OF  PHOOP—PURCHASK  OF 
PROPERTY— BUILDING  ASSOCIATION— UABZl^ 
ITY  TO  SEIZURE. 

1.  TLe  presumption  of  law  ts  that  property 

purchased  durins  the  existeuce  of  the  communi* 
ty,  whether  Id  the  name  of  tbe  one  or  the  other 
of  the  spouses,  belongs  to  the  commuDlty,  and, 
whrre  the  wife  claims  it  as  separate  estate,  the 
burden  rests  upon  her  to  establish,  by  proof 
dehors  the  recitals  of  tbe  act  by  wnich  it  hu 
beeu  acquired,  (1)  the  possessioQ  of  some  para- 
phernal fuuds  under  her  sdmiDistratlou,  and 
available  for  iDvestmeut,  <2)  that  the  cash  poi^ 
tlon  of  the  porchase  price  bears  such  a  relation 
to  the  whole  as  that  the  property  will  afford 
safflclent  security  for  the  credit  portion,  and 
0)  that  her  paraphernal  property  and  revenues 
are  ample  to  enable  her  to  make  the  pnichnse 
with  reastonnble  expectation  of  meeting  the  de- 
ferred payments. 

2.  It  is  no  doubt  true,  to  some  extent,  that 
the  law  which  denies  to  the  wife  the  power  to 
bind  herself  by  the  purchase  of  property  for 
which  she  has  uo  reasonable  prospect  of  pay- 
ing is  intended  for  her  protection,  but  It  must 
nevertheless  operate  for  tbe  benefit  of  whom  it 
may  concern,  and  it  may  concern  and  be  in- 
voked by  the  creditors  of  the  husband. 

3.  There  is  nothing  in  Act  No.  74,  p.  88,  of 
1804,  relating  to  the  deallugs  of  married  women 
with  building  and  loan  associatioDS,  which  en- 
tborizes  a  married  woman,  without  means,  to 
bind  herself  by  the  purchase  of  real  estate,  or 
which  iu  any  way  enlarges  her  capacity  in  tiiat 
respect.   On  the  contrary,  the  act  expressly 

Srovides  that  nothing  in  it  shall  be  taken  or 
eemed  as  authorizing  any  married  woman  to 
"*  *  *  buy  or  sell  real  estate  without  the 
authorization  of  her  husband." 

4.  In  this  ease,  it  appears  tiiat  a  married 
woman,  claiming  the  possession  and  adminiatra- 
tlon  of  paraphernal  property  valued  at  $2,000, 
and  yielding  a  gross  revenue  of  $20  a  month, 
apon  the  same  day  bought  two  pieces  of  real 
ertatp,  the  one  from  a  building  association,  for 
?3,000,  entirely  on  credit,  and  the  other  from 
an  hidividiial  for  $2,400.  of  which  $350  was 
paid  in  cash,  and  for  the  balance  she  gave  a 
note  payable  in  one  year,  with  iaterest  at  8  per 
cent, 

HeJd,  that  the  property  so  purchased  Is  liable 
to  seizure  as  belonging  to  the  community,  and 
that  the  quentioa  of  the  riichts  of  the  wife  with 
respect  to  the  rccovexy  of  the  money  aetnallr 
I>aid,  not  being  an  issue  in  the  case^  ts  not  con* 
eluded. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleaus;  John  St  Paul,  Judge. 

Action  by  Marie  E.  Fortier,  widow  of  Ar^ 
thur  Hart  against  George  W.  Barry.  Judg- 
ment for  plaintiff,  and  Pamella  C3ark,  widow 
of  the  defendant,  brings  injunction  to  re- 

•RehMrins  denlefl  WVbntrr  O,  im 

%  1.  See  HosbSBd  and  Wt%  toL  3I»  Cant.  DiB.  M 
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•train  levy.  From  a  Jadgment  denying  tbe 
iDjnuctioo,  Pamella  Clark  appeals.  Affirmed. 

McGIoskey  Se  Benedict,  for  appellant. 
Charles  A.  Botler,  for  appellee. 

Statement 

MONBOB.  J.  In  January,  1902,  tlie  plain- 
tiff obtained  judgment  agolnat  ttae  defend- 
ant for  9541.9S,  wltb  Interest,  as  tbe  bal- 
ance due  npon  defendants  note  glTen  In  part 
payment  of  the  purchase  price  of  two  lote  <tf 
ground  on  Oalennle  street,  in  tlils  city,  wblcta 
lots,  bavtng  been  sold  under  executory  pro- 
eras,  bad  realized  tiut  mwit  less  tban  the 
amount  of  the  note;  and  she  tberenpon  caus- 
ed execution  to  Issue,  under  which  there 
were  seized  two  pieces  of  real  estate,  adjoin- 
ing each  other,  oa  Coliseum  street,  designat- 
ed as  lots  "B"  and  *'C,"  and  standing  to  tbe 
name  ol  tbe  defendant's  wife,  who  thereupon 
enjoined  the  seizure,  setting  up  title  and 
praying-  for  Judgment  maintaining  the  in- 
junction. To  this  the  plaintiff  answers,  de- 
nying that  the  property  belongs  to  Mre.  Ba^ 
ry,  and  alleging  that  It  belongs  to  the  de- 
fendant In  execution. 

It  appears  from  the  eTldence  that  upon 
August  1, 1900,  by  an  act  which,  recites  that 
she  purchased  wltb  paraphernal'  funds,  Mrs. 
Barry  bought  lot  0  from  John  B.  Breatix  for 
92,400.  of  which  93SO  was  paid  In  cash,  and 
for  tbe  balance  of  $2,0S0  the  purchaser  gave 
ber  note,  secured  by  mortgage,  and  payable 
in  one  year,  with  interest  at  8  per  cent. 
This  act  recites  that  the  property  in  ques- 
tion had  been  purchased  by  Breaux  from 
George  W.  Barry,  Jnne  19,  1900. 

It  further  appears  that  upon  tlie  same  day 
(August  1,  1900),  by  an  act  containing  a  sim- 
ilar recital  as- to  the  character  of  the  funds 
used,  Mrs.  Bairy  bought  lot  B  from  the  Teu- 
tonla  Loan  &  Building  Association,  for  f3,- 
000.  represented  by  a  promlBsory  note  for 
that  amount,  dated  July  20,  1900,  and  made 
payable  on  demand,  with  .Interest  at  the  rate 
of  8  per  cent  per  annum,  subject,  however, 
to  the  following  conditions  as  expressed  In 
the  act  of  sale,  to  wit: 

"The  said  purchaser  hereby  binds  herself 
•  •  •  to  well  and  truly  pay  said  note  and 
Interest  *  *  *  In  such  sums,  monthly,  as 
will  amount,  in  each  and  every  year,  to  ten 
per  cent,  of  tbe  principal  stun  aforesaid,  and 
also,  in  monthly  Installments,  a  sum,  amount* 
Ing,  in  each  and  every  year,  to  the  annual 
interest  at  the  rate  of  eight  per  cent  on  said 
principal,  *  •  •  said  Interest  to  be  cal- 
culated on  the  balance  due  on  the  principal 
after  deducting  payments  on  account  as  here- 
inbefore stipulated.  *  •  *  And  the  said 
purchaser  hereby  consents  that  if,  at  any 
time,  default  shall  be  made  In  the  payment 
of  the  monthly  Instollmrats  of  principal  or 
Interest  and  the  same  shall  remain  unpaid 
for  the  space  of  three  months,  *  *  •  then, 
and  in  such  case,  the  whole  principal  debt 
with  Interest  or  any  balance  thereof  that 
may  remain  unpaid,  shall  immediately,  there- 
npm,  become  due  and  exigible.** 


Both  of  these  acts  contain  tbe  usual  claus- 
es obligating  the  purchaser  to  Insure  the 
property,  pay  the  taxes,  etc.  It  further  ai>- 
pears  that  at  the  date  of  this  trauBactlon 
there  stood  In  Mrs.  Barry's  name  a  piece  of 
real  estate  on  Bellglous  street  valued  at 
$2,000,  and  renting  for  $20  a  month,  which 
bad  belonged  to  the  succession  of  her  fa- 
ther, and  which  had  been  acaulred  by  her, 
partly  by  inheritance  and  partly  by  pur- 
chase, during  her  marriage,  and  the  record 
does  not  suggest  that  she  had  any  other 
resources.  It  further  appears  that  at  the 
date  of  the  trial  of  this  case  (May  31,  1902) 
the  note  for  $2,060,  given  in  part  payment 
of  the  price  of  the  property  purchased  from 
Breaux.  and  which  had  matured  August  1, 
1901,  was  wholly  unpaid,  both  In  principal 
and  interest  bat  that  there  had  been  no  de- 
fault in  the  payments  to  the  building  asso- 
ciation, which,  Mrs.  Barry  testlQea,  had  been 
made  from  rents  of  that  and  other  proper^. 
There  was  Judgment  In  the  district  court  re- 
jecting the  demands  of  the  plaintiff  In  In- 
junction, and  she  has  appealed. 

Opinion. 

The  presumption  of  law  is  that  pnqperty 
purchased  during  the  existence  of  the  cono- 
munlty,  whether  in  the  name  of  the  one  or 
the  other  of  the  spouses,  belongs  to  the  com- 
munity, and,  wha*e  the  wife  claims  It  as 
separate  estate,  the  burden  rests  on  ber  to 
establish,  by  proof  dehors  the  recitals  of 
the  act  by  which  it  has  been  acquired,  (1) 
the  possession  of  some  paraphernal  funds 
under  her  administration,  and  available  for 
investment  &)  that  the  cash  portion  of  the 
price  bears  such  a  relation  to  the  whole  as 
to  make  the  property  purchased  sufficient 
security  for  the  credit  portion,  and  (3)  that 
her  paraphernal  property  and  revenues  are 
such  as  to  enable  her  to  make  the  purchase 
with  reasonable  expectation  of  meeting  the 
deferred  payments.  Miller  v.  Bandy,  Sher- 
iff, 33  la.  Ann.  ie9;  Stauffer  Sc.  Macready  v. 
Morgan,  39  La.  Ann,  632,  2  South.  98;  Bums 
V.  Thompson,  39  La.  Ann.  377,  1  South.  913; 
Bachino  v..  Coste,  35  La.  Ann.  570;  Bartels 
V.  SouchoD,  48  La.  Ann.  783,  19  South.  941; 
Nouvet  V.  Imp.  Co.,  40  La.  Ann.  87,  21  South. 
170;  Jordy  v.  Mulr,  51  La.  Ann.  60,  25  South. 
550.  In  the  case  at  bar.  the  purchase  from 
tbe  building  association  was  made  entirely 
on  credit;  and,  on  the  $2,400  agreed  on  as 
the  price  of  the  property  purchased  from 
Breaux,  but  $350  was  paid  In  cash,  so  that 
only  6^i  per  cent,  of  the  $5,400  called  for  by 
the  two  transactions  has  been  paid  In  cash, 
and,  for  the  balance,  the  wife  has  pledged 
the  property  purchased  and  her  credit  She, 
however,  has  no  credit  beyond  that  to  which 
she  may  be  entitled  by  reason  of  the  posses- 
sion of  paraphernal  property  and  revenues, 
and  she  Is  not  permitted  to  nse  that  beyond 
reasonable  limits.  The  learned  counsel  by 
whom  she  is  represented,  with  a  view  to 
demoDStratlug  that  she  bad  sufficient  para- 
phernalia to  Justify  the  purchases  In  qu«iH 
tlon,  present  the  court  wltli  this  ealcnlatloDi 


Digitized  by 


Google 


982 


85  SOUTHERN  SBPOBTBB. 


Bevenfte  from  Hwhestead  property. .  $  000  00 
"        "    Breaux  property  ....      540  00 
**  ■  Religions  St  property     240  00 

$1,380  00 

Deduct:  Taxes,  at  8%.....  |222  00 

Int.  CD  Breanx  note   16^  00 

Installments  to  Bldg.  Asan.    MO  00      926  00 

Balance  of  Revenue.  $  454  00 

There  are  some  errors  and  omlsalons  In 
this  calculation.  For  Instance:  Mrs.  Barry 
testifies  tbat  tbe  Breanx  property  rents  for 
$42.60  per  month,  or  $310  a  year.  Instead  ot 
$640;  that,  from  Jan.  1,  1901,  until  April, 
1902,  she;  herself,  occapled  one-half  of  the 
huUdlog  association  property,  the  rental  val- 
ue being  $25  per  month;  and  the  counsel 
make  no  deductions  for  Insurance,  repairs, 
etc.,  though  the  purchaser  is  bound,  by  her 
contract,  for  the  one,  and,  by  necessity,  for 
the  other.  The  calculation,  at  least  for  the 
year  1901,  migh^  perhaps,  therefore,  be  stat- 
ed as  follows: 

Revenue   11,360  00 

Deduct:  Rental    valne  of 
property  occuiilad 

by  self  $300  00 

•*      Taxea    222  00 

**      IaB.,1%  oo  %value  -  66  60 
*•      Repairs,  IsTon  % 

value   ■  SS  HO 

"  Interest  on  BreAnx 

note   164  00 

**      InataUments  to  B. 

&  L.  Aflsn   540  00   1,337  00 

B«L  of  revenne.  f    19  00 

It  must  he  remembered,  however,  that  the 
dote  of  $2,(i60  fell  due  at  the  end  of  the  first 
year,  from  which  It  would  appear  ttiat  the 
plaintiff  In  Injunction  must  then  have  fallen 
$2,03T  short  of  meeting  her  obligations,  and 
itoA  the  did  worse  Is  evident  from  the  fac^ 
that  she  paid  neither  the  note  nor  the  Inter- 
est This  condition  would  no^  of  course,  he 
Improved  it  she  should  he  obliged  to  reduce 
the  rent  of  the  houses,  or  should  find  herself 
without  tenants.  '  It  la  said  that,  the  law  ro- 
lled on  by  the  defendant  in  Injunction  Is  In- 
tended rather  for  Hie  relief  of  the  wife  than 
for  the  protection  of  the  creditors  of  the  hns- 
band.  That  Is  no  doubt  true  to  some  extend 
but,  the  law  must  nevertheless  operate  for 
the  benefit  of  whom  It  may  concern.  In  a 
well-considered  case,  in  whlc^  It  was  success- 
fully Invoked  for  the  benefit  of  &  married 
woman,  our  predecessors  In  this  court,  after 
announcing  the  conclusion  that  "the  wife  Is 
required,  not  only  to  prove  that  she  had  para- 
phernal effects  at  her  disposal,  but  also  that 
they  were  ample  to  enable  her,  reaspuably 
at  least,  to  make  the  new  acquisition,  other- 
wise the  contract  will  be  treated  as  a  con- 
tract of  the  community,"  added,  "Such,  with- 
out doubt,  would  be  the  result  In  a  contesta- 
tion between  the  creditors  of  the  husband 
and  wife,  and  we  see  no  good  reason  to  de- 
part tVQox  the  principle,  in  the  converse  of 
the  p^;ui>o»ition,  by  denying  to  the  wife  the 
j^rivilcjj'c  of  slio^^iog  the'  true  character  of 
the  coutrtict,"  etc  3oullgny  r.  Fortlerj  10 
J^.  Ann.  20».  .  . 


■  It  Is  suggested  that  the  transaction  wltti 
the  building  association  Is  withdrawn  from 
the  dominion  of  the  law  and  Jurisprudence, 
which  might  otherwise  be  applicable,  by  Aat 
No.  74,  p.  88,  of  1894,  entitled  "An  act  to 
authorize  any  mariied  woman  to  subscribe 
for,  withdraw  or  transfer,  stock  of  building, 
homestead  or  loan  associations,  and  to  de- 
posit funds  with  and  withdraw  the  same 
from,  any  such  association,  "Without  the  as- 
sistance or  Intervention  of  her  husband." 
We  find  nothing  in  this  act  authorizing  a  mar- 
ried woman,  without  means,  to  bind  herself 
by  the  purchase  of  real  estate,  or  which  In 
any  way  enlarges  her  capacity  In  that  re- 
spect On  the  contrary,  the  act  expressly 
provides  that  nothing  In  It  shall  "be  taken 
or  deemed  as  authorizing  any  married  woman 
to  buy  or  sell  real  estate  without  the  authori- 
zation of  ber  husband." 

It  Is  also  suggested  tbat  the  plalntUt  In 
Injunction  should  at  least  be  allowed  to  re- 
cover so  much  of  her  paraphernal  funds  as 
she  may  actually  have  Invested  In  the  prop- 
erty seized.  It  Is  Bufl3cient  to  say.  In  answer 
to  this,  that  ber  right  to  such  recovery  la  not 
an  Issue  in  this  case.  If  It  be  true  that  the 
property  In  question  belongs  to  the  com- 
munis. So,  likewise,  do  the  revenues. 
Whether  tbe  $360  cash  paid  on  the  Breanx 
property  were  paraphernal  funds,  or  wheth- 
er any  portion  of  the  revenues  derived  from 
the  Religious  street  property  was  used  in 
paying  for  the  proper^  seized,  and,  if  so, 
whether  the  whole  of  that  revenue  was  para- 
phernal, are  questions  which  are  not  con- 
cluded by  the  Judgment  appealed  from,  and 
which  we  do  not  decide. 

Judgment  afiOrmed. 

BBISAUX,     takes  no  part 


No.  14.355. 


(Ill 


McCI'ANAHAN  r.  VtGKSBUBO.  8.  ft  P. 
BT.  CO. 

{Supreme  Court  of  Loolslana.   Nov.  17,  1902J 

RAILROADS— PEDESTRIANS-USK    OF  TRACK— 
CONTKIBUTORY  NBOLIOENCB-OtJTr 
TO  QISCOVSa-BVIDliNGlB. 

1.  Deceosecf,  upon  a  clear  day,  whilst  Intoxi- 
cated, fell  upon  defendanfs  railroad  track,  and 
became  unconscious,  whether  by  reason  of  strik- 
ing bis  head  gainst  a  roil  or  aroes^e,  or  fron 
the  fumes  of  liquor,  does  not.  appear.  From  the 
point  at  which  be  fell,  near  the  confines  of  a  small 
Tillage  and  of  the  defendant's  railroad  yard,  the 
track,  for  several  miles  to  the  eSfltwani,  was 
straight,  built  upon  an  embankment,  thcoogh 
open  fields,  with  a  grade  sUghtly  desoeni^nc  to 
the  westward,  and  was  entirely  foee  from  ob- 
struction. The  middle  of  the  track  was  com- 
monly used  as  a  footpath  and  was  clear  of  graaa. 
The  grasa  between  the  path  and  the  mils  was 
dead  and  yellow,  and  was  not  higher  than  the 
rails.  The  body  of  the  deceased,  weighing 
alKrat  150  pounds,  wrapped  in  a  gray  overcoat, 
lying  extended  from  via  path,  across  to,  mad 
with  <me  leg  over,  the  north  tail,  was  not  an 
inconspicuous  object,  and,  In  that  poaltlon,  was 
run  over  by  a  train  from  the  eastward,  coosist- 
Ing  of  an  engine  (from  which  steam  had  been 
cot  off),  a  caboose,  and  IT  freight  cars,  asd 
was  moving,  in  view  of  its  approach  to  the  vil- 
lage and  to  the  defendant's  railroad  yazd«  mar*. 
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It  hf  dCQDlred  momtntuai,  at  the  ntte  o(  15  or 
£B  miles  am  hour.  The  eoffioe  and  5  or  6, 
only,  of  the  can  were  provided  with  air  brakes. 
The  train  crew,  proper,  consisted  of  the  ccm- 
ductor,  who  was  in  the  caboose,  the  engineer, 
the  fimnan,  and  tlifee  brakemen;  bnt  one  of 
die  brakeman  waa  absent,  anothar  waa  in  the 
cab  of  the  engine,  and  the  third  was  nnaceoanted 
for,  at  the  moment  of  the  accident,  and  no  band 
brues  were  applied. 

UOd,  that  the  defendant  Is  liable  In  damasea, 
the  organ  ot  the  court  being  of  opini(«i  that, 
under  article  272  of  the  CoDstituUon,  declaring 
all  railways  public  highways,  the  deceased  was 
not  a  trespasser,  and  that  tbe  deffflidaot  could, 
and  should,  more  promptly  have  diacovered  his 
presence  and  peril,  and  that  its  failure  to  do  so, 
supervening  upon  bis  previoos  negligence,  was 
the  proximate  cause  of  the  accident ;  tho  Ohlef 
Justice  and  Mr.  Justice  Breaux  being  of  opin- 
ion that,  though  the  artic^  of  the  Constitutioa 
does  not  affect  the  question,  and  tbe  deceased 
may  have  been  a  trespasser,  tbe  defendant  was, 
nevertbeleBB.  bound  to  use  reasonable  diligence 
In  the  matter  of  heeping  a  lookoat,  and  that  its 
negtlgence  in  that  respect  was  the  proximate 
cause  of  tbe  accident,  and  Mr.  Justice  Provoety, 
who  dissents,  holding  that  tbe  deceased  was  a 
trespasser,  to  whom,  under  tbe  circumstances, 
the  defendant  owed  no  other  duty  than  to  use 
its  best  efforts  to  avoid  injuring  him,  after  dis- 
covering his  presence  and  [lerlL 

Provosty,  J„  dtasentlng. 

(SyUabuB  by  the  Court.) 

Appeal  from  Second  Jndidal  District 
Court,  Parish  of  Bossier;  John  Tbomaa  Wa^ 
kins,  Judge. 

Action  by  James'  M.  McCla'nahan,  tutor, 
agalnjit  the  Vicksburg,  Shreveport  &  Pacific 
Ballway  Company.  From  a  Judgment  in  favor 
of  plaintitt  defendant  appeals.  Affirmed. 

Harry  H.  £Ial]  and  Wise  &  Berndon,  for 
appellaot  Joannes  Smlth»  Andrew  Jackson 
Uurff,  and  Rhydon  Dicklne  Webb,^  for  ap- 
pellee. .  Oustare  Lemle,  Hunter  0.  Leakey 
BsA  WilUam  Wirt  Howe,  amlcl  curlie. 

'Statemtfit  of  tbe  Case. 

MONBOB,  J.  Plalntltr.  as  tutor  of  tbe 
minor  children  of  H.  T.  Gahill,  sate  to  re* 
cover  damages  resulting,  as  he  alleges,  fEom 
tbe  XK^fgeDt  kining  of  the  fotber  ot  his 
wards.  The  defleiise  Is  a  general  denUl  and 
a  pin  of  contributory  negligence.  There 
ms  a  verdict  and  Judgment  tor  the  plalntitC 
In  the  snm  of  $12,S00,  from  which  the  de- 
fendant has  appealed;  and  tiie  plaintiff  an- 
•wen,  praying  that  the  amotint  allowed  be 
Increased  to  925,000. 

mie  evidence  shows  that;  having  twcome 
Intoxleated  tai  Bhteveport,  the  father  ot  the 
minora,  at  about  8  o'clock  In  the  afternoon 
of  December  9,  IWIO,  crossed  over  to  Bossier 
Oltr.  a  vlltege  lying  upon  the  east  bank  of 
Bed  river,  and,  going  upon  the  railway,  which 
there  runs  eut  and  west,  continued  walking 
eastward  until  he  had  passed  a  short  distance 
beyond  the  limits  of  the  defendant's  rail- 
road yard,  when,  as  appears  from  sobseanent 
events,  he  fell,  and  was  thereafter,  whilst 
imconselous,  so  injured  by  one  of  the  dfr 
fondant's  ttatns  that  he  died  within  a  few 
minutes. 

^niose  who  saw  him  Immediately  after* 
wards  observed  that,  apart  from  the  Injuries 
iiigBitlng  from  tbe  acddent*  ha  had  received 


a  contusion  upon  tibe  head,  and  that  there 
was  blood,  dried  and  matted.  In  his  hair, 
from  which  the  inference  is  drawn  that  In 
falliug,  be  waa  knocked  senaeless.  Upon  the 
other  hand,  it  is  possible  that  he  remained 
where  he  fell  because  overcome  by  liquor. 
Be  that  as  It  may,  whetn  the  train  came,  about- 
half  past  4  o'clock,  he  was  still  lying  iqxuk 
the  track,  with  one  leg  over  tbe  north  rail, 
and  possibly  one  arm  over  the  same  or  the 
other  rail.  The  road  near  the  scene  of  the 
accident  is  straight,  and  the  engineer  had  an 
unobstructed  view  of  tbe  track,  which  Is  a. 
good  deal  used  by  pedestrians  for  several' 
miles.  The  deceased  was  6  feet  8  inches  In 
height,  weighed  about  140  or  160  pounds, 
and  wore  an  overcoat  The  train  consisted 
of  an  engine  and  tender,  17  freight  cars,  and 
a  caboose,  and,  steam  baring  been  cut  oft, 
in  view  of  the  approach  to  the  Tillage  and 
railroad  yard,  was  carried  along  by  previ- 
onsly  acquired  momentum,  aided  by  a  slight-, 
ly  descending  grade,  at  the  rate  of  16  or 
18  miles  an  hour.  Whether  the  cars  were- 
loaded  or  empty  is  not  s}iown.  The  engine 
and  6  or  6,  only,  of  the  cars,  were  provided 
with  air  brakes,  Tbe  train  crew,  proper* 
consisted  of  the  conductor  (whg  was  In  tba 
caboose),  tiie  engineer,  fireman,  and  three 
brakemen;  but  one  of  the  brakemen  was  not 
on  board  at  the  time,  another  waa  In  the  cab 
of  tbe  eqgine,  .apd  the  third  Is  nna^nnted 
for  until  aft«  tbe.  accident  The  only  wltr. 
nesses  who  testify  as  to  the  poslttea  of  tbe 
deceased  immediately  before  tbe  accident  are 
the  ^gineer,  the  flr«nan,  and  the  brakeman 
who  ynm  la  the  cab.  .  Tbe  engineer  states 
that  when  within-  10  car.lmgths,  or,  say, 
830  feet  ^  disoovered  an.  ebject  on  the 
track;  which- he  at  ilrat  thought  was  a-cioss- 
tfe  «r  piece  of  timber,  and  that  it  was  only 
when  he  was  wtthln  4  mr  S  car  lengths  of 
It  or,  May.  166  feet  that  be  recognized  it  as 
the  body  of  a  n^an,,whl<dL  he  fays  wag  lying 
close,  Inside  o^  parallel  with*  and  with  the 
left  foot  and  leg  almost  over,  the  nortii  call. 
There  are  disinterested  wltnesaes  (passen- 
gers) who  tesUi^  that  the  engineer  ctated 
immediately  after  the  accident  and  whilst 
the  body  was  being  removed,  that  it  had  been 
lying  across  the  track,  that  the  fireman  U- 
Instrated  the  poidtion  by  himself  lying  down 
vpon  the  track,  and  that' It  was  said  by  one 
of  the  trahi  men  tbat  thv  were  "tight  on  it" 
before  tiiey  noticed  it  whilst  Hie  fireman 
testifies  positively  that  tbe  1^  ot  the  deceaa* 
ed  was  across  the  north  rait  and  his  bead 
near  tbe  middle  of  the  tiaA  ''between  tikat 
and  the  north  raU,"  and  the  brakeman  teetir 
fles  that  the  arm  and  foot  were  across  the 
rait  vitii  the  body  "between  the  littie  dhrt 
path  and  the  rail."  These  two  lastmention- 
ed  witnesses  learned  that  there  vras  some- 
thing on  the  tradk  only  when  their  attention 
was  attracted  by  the  engineer's  signal,  taxA 
they  snbetantial^  o»roborate  his  testimony 
as  to  tbe  distances.  The  engineer  further 
states  that  when  he  first  discovered  tiie  ob- 
lect  be  leTereed.  the.  lew  of  blg..9nglnei  apt 
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piled  the  air  brakes,  and  Koonded  the  danger 
signal,  but  that  he  vaa  unable  to  step  the 
train  Trlthln  the  Intervening  diatance^  and 
that  It  ran  about  6  or  7  car  lengths,  or,  nj, 
381  feet,  after  the  accident  Upon  the  other 
band,  there  are  witnesses  who  testify,  from 
measnrfflnents  made  dnzli^  the  same  after* 
noon  of  blood  stains  <m  the  track,  that  the 
body  of  the  deceased  was  dragged  ISO  paces, 
OT  480  feet  It  Is  not  iwetended  that  any  of 
tiie  hand  brakes  were  applied,  Irat  the  en- 
gines, being  asked,  **In  what  distance,  if 
yonr  air  brakes  are  In  operation,  and  with 
yonr  flagman  and  brakemen  In  tiie  caboose, 
being  at  his  place,  all  brakes  being  applied 
at  the  proper  time,  could  a  train  of  fifteen 
m  sixteen  cars  be  stopped— an  emei^ency 
stop?"  answers,  **Aboat  the  cUstance  ttiat 
was  done  there.  All  was  done  that  could 
have  been  done." 

Btibig  asked  why  be  failed  to  discover  and 
distinguish  the  object  at  a  greater  distance- 
he  answers,  in  substance,  that  he  supposes 
it  was  becanse,  not  making  steam,  all  smoke 
descends,  because  there  was  a  down  grade, 
and  becanse  the  deceased  wore  gray  cloth- 
ing, which  was  about  the  color  of  the  grass; 
his  testimony  suggeaUng  tiie  idea  ti»t  the 
conditions  named  might  have  prevented  the 
earlier  discovery  and  recognition  referred  to 
in  the  opinion,  but  not  being  given  with  any 
apparent  certainty  of  conviction  that  they, 
or  either  of  them,  as  a  matter  of  fact,  had 
so  operated.  The  ilreman,  answering  sub- 
stantially the  same  question,  mentions  neith- 
er smoke  nor  grade,  but  says  that  the  cloth- 
ing of  the  deceased  was  about  the  color  of 
the  grass,  that  the  latter  was  higher  than 
the  rails,  and  tiiat  his  attention  had  been 
attracted  by  some  laborers  In  a  field  near  by, 
who  seemed  to  be  trying  to  hall  the  train. 
There  are  other  witnesses  from  whose  testi- 
mony It  appears  that  the  weather  was  clear 
and  dry;  that  the  grass  on  the  track  was 
dead  and  yellow,  and  not  higher  than,  if 
as  high  as,  the  rails;  that  the  deceased  was 
88  years  old,  and  was  earning  $2  or  $3  a  day; 
and  tiiat  his  minor  children  are  two  little 
girls,  aged  0  and  7  years,  respectively,  whose 
mother  is  dead,  and  who  are  left  entirely 
destitute. 

Opinion. 

It  Is  not  negligence  per  ae  for  a  man  In 
sound  health,  and  in  full  possession  of  hia 
facnitles,  to  enter  upon  a  railway,  or.  If 
there  be  negligence  In  a  particular  case,  he 
may,  perhaps,  exhaust  It  in  the  making  of 
such  entry;  but  when  he  voluntarily  be- 
comes Intoxicated  to  the  extent  that  It  is 
uncertain  whether  he  can  maintain  his  equi- 
librium, or  can  rise  If  he  should  fall  to  tbe 
ground,  a  road  over  which  steam  trains  are 
passing  Is  not  one  which  he  should  select  to 
make  use  of  as  a  highway,  and,  since  his  fall- 
ing and  remaining  where  he  falls  are  to  be 
expected,  neither  is  to  be  excused  by  hia  In- 
toxication. Oafaill's  presence  and  helpless 
cMdition  on  G»  dtfendant's  railway  at  the 


moment  that  he  received  Us  Injnry  mnst 

therefore  be  attributed  to  bis  own  negli- 
gence. 

One  may  not,  however,  injure  or  take  the 
life  of  another  for  the  negligence  or  even 
for  the  trespass,  of  the  latter,  or  for  both; 
hence,  when  the  defendant,  through  its 
agents,  became  aware  that  a  man  was  lying 
apparently  unconscious  in  front  of  Its  mov- 
ing train,  it  at  once  became  charged  with 
the  duty,  which  It  owed  to  him  Individually, 
even  though  he  tiad  been  a  trespasser  neg- 
ligent of  his  own  safety,  of  using  the  utmost 
diligence  to  avoid  the  Infliction  of  Injury 
upon  him;  and,  by  Its  failure  to  discharge 
that  duty,  tbe  question  of  diligence,  whether 
tqpon  the  one  side  or  the  other,  as  also  the 
question  of  trespass,  would  have  been  elimi- 
nated, and  the  infliction  of  the  Injury  would 
be  regarded  not  as  the  result  of  accident 
but  as  the  accomplishment  of  a  willful  and 
criminal,  or  quasi  criminal,  purpose. 

In  those  Jurisdictions  where  a  person  so 
situated  as  was  Cahlll  Is  held  to  be  a  tres- 
passer, the  right  to  recover  for  injury  sus- 
tained Is  denied,  except  in  cases  such  as 
that  last  above  stated;  the  doctrine  applied 
being  that  the  owner  of  the  road  is  under  no 
obligation  to  keep  a  lookout  for  trespassers, 
and  owes  them  no  duty,  save  to  refrain  from 
injuring  them  after  being  Informed  of  their 
peril. 

In  some  other  Jurisdictions  It  Is  held  that 
the  duty  of  keeping  a  lookout  for  objects  and 
obstructions  on  the  track,  which  Is  Imposed, 
In  the  Interest  of  employes,  of  passengers, 
and  of  the  nontrespassing  public  upon  those 
who  operate  railroad  trains,  Inores  also  to 
the  benefit  of  trespassers. 

In  this  state  the  Oonstltutlon  (article  272) 
declares  that  all  railways  are  *^ubUe  high- 
ways," from  which  It  folloire  that  though 
intended  primarily  for  the  purposes  of  tbe 
corporations  by  which  they  are  bnllt.  the 
public  have  certain  rights  with  respect  to 
their 'use:  and,  whilst  it  Is  unnecessary  at 
this  time  to  consider  more  particularly  the 
extent  of  those  rights.  It  also  follows  that 
Oahill,  In  going  and  remaining,  however  neg- 
ligently, upon  the  railway  of  the  defendant 
was  not  a  trespasser,  and  hence  that  the  de- 
fendant owed  him  not  only  the  duty  of  using 
the  utmost  diligence,  after  the  discovery  of 
his  peril,  to  avoid  lujurlng  him,  but  that  It 
also  owed  him  the  duty  of  using  proper  dili- 
gence In  the  matter  of  making  that  discov- 
ery, and  that  Its  failure  to  use  such  diligence 
would  be  n^llgonce. 

It  appears  from  tbe  evidence  In  the  rec- 
ord that  as  soon  as  he  discovered  the  "ob- 
ject" on  the  track,  the  engineer  did  all  that 
he  personally  was  able  to  do  to  stop  the 
train;  but  his  efforts  were  necessarily  lim- 
ited to  the  reversal  of  the  lever  of  the  engine, 
the  application  of  the  comparatively  few  air 
brakes  that  were  imder  his  control,  and  the 
sounding  of  the  signal  for  the  hand  brakes. 
It  may  be  that  tbe  brakemen  did  -  all  that 
they  coulc^  situated  as  they  were^  but  tboy; 
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Ivd  ffiaabled  ttieiiiMlTM  ttom  dotng  u^thlnc 
of  CfHueqoence,  One  wu  not  on  tbe  tralii, 
another  was  In  tbe  cab  of  the  engine,  and  the 
tblrd  la  tuuoomnted  fcnr  until  after  tiie  ac> 
ddent.  And  none  of  the  band  brakes  were 
applied.  FietonnltUng,  bowever,  tbe  ques- 
tion wbettier,  U  all  tbe  brakea  bad  been  ap- 
plied Immediately  upon  tbe  dlacomy  of  the 
object  on  tbe  track,  the  teato  could  bave 
been  stopped  before  tbe  Inflletton  of  tbe  In- 
jury, Uie  Inqnlzy  preauta  ita^  vbetber 
tbwe  was  any  omlstfon  of  duty  In  tbB  mak- 
log  of  tbe  dlscoTery.  Tbeie  Is  no  doilal  of 
the  fiict  that,  onleas  prerented  by  some  of 
the  conditions  to  which  he  refers  In  his  tes- 
timony, tbe  engineer,  exerdalng  tbe  diligence 
demanded  by  the  sltnatlon,  could  have  made 
the  discovery.  In  good  ttme  to  haTe  stopped 
the  train  by  tbe  use  of  the  air  brakes  alone; 
and  it  appears  that,  of  those  omdltloni,  ooe^ 
lliongh  real,  -waa  Insufficient,  and  tbe  others 
existed  only  hypotbetlcally.  Thns  the  alight 
grade  in  tbe  road  cotild  not  have  obstructed 
the  mglnew's  view  of  the  track.  Tbe  theory 
of  tbe  descending  smoke  Is  isroponnded  by 
him  alone^  bn^  in  his  direct  ezamlnatton, 
ratbw  as  a  possibility  tlian  a  fac^  and  It  is 
only  upon  bis  cross-examination  that  be 
makes  anything  like  a  posttive  atatemmt  on 
the  subject  bis  testimony,  as  a  whole,  lack- 
ing tile  assurance  of  conrlctlon,  whilst  the 
fireman,  being  asked  snlMtantlally  tbe  same 
question,  L  e.,  why  it  waa  that  tiie  object  on 
the  trade  was  not  sooner  dtscovered,  gave 
other  reasons,  but  did  not  mention  the  smoke. 
TTpon  this  testimony,  we  are  nnable  to  accept 
It  as  proved  ttat,  with  a  train  moving  at  the 
rate  of  from  IS  to  18  miles  an  hour,  even 
though  the  steam  had  been  cut  off,  there  was 
not  a  sufficient  current  of  air  created  to  have 
prevented  tbe  nmoke  of  the  engine  from  en- 
veloping It  and  obscuring  the  view  ahead. 
The  effort  to  show  that  Cahlirs  body  was 
concealed  by  tbe  grass,  or  was  Indiatlngulah- 
able  on  account  of  the  color  of  tbe  clothing, 
la  equally  unsastained.  Summarizing  the 
facts  disclosed  by  the  record,  at  the  risk  of 
some  repetition:  Tbe  railway  was  straight 
for  several  miles  In  the  direction  from  which 
tbe  train  approached  the  scene  of  tbe  acci- 
dent, and  was  built  upon  a  slight  and  almost 
level  embankment,  through  open  fields,  with 
no  trees  or  slirnbs  npon  either  side.  The 
middle  of  the  track  was  used  as  a  footpath 
by  tiie  people  of  the  village,  and  was  free  of 
grass.  The  grass  between  tbe  ftwtpatb  and 
the  rails  was  dead  and  yellow,  and  was  no 
higher  than.  If.  as  high  as.  the  rails.  Tbe 
day  was  clear,  from  which  It  may  be  Infer- 
red that  tbe  glistening  rails  afforded  guides 
to  the  eye  of  the  engineer  with  respect  to 
anything  on  or  Iwtween  them.  Tbe  body 
between,  aM  partly  on,  the  rails,  weighing 
about  160  pounds,  wrapped  In  an  overcoat, 
which  Is  B&ld  to  have  been  gray,  was  not  an 
tnconsi<1erable  or  an  Inconspicuous  flgnre, 
BDd  was  lying,  not  close  to,  and  parallel 


with,  the  north  rail,  but,  from  a  point  neai 
the  footpath,  across  to,  and  with  one  1^ 
over,  the  tall;  thus  breaking  an  otherwise 
tuigfat  and  ctmtlnuoua  line.  Steam  having 
been  already  cut  off,  the  speed  of  the  train 
waa  comparatively  slow,  affording  ample 
time  for  observation;  and  tbe  acddent  hap* 
pened  at  a  point  outside  the  Umita  of  a  vU- 
lage  whose  inhabitants  commonly  used  the 
traA  aa  a  highway— a  sectton  of  the  road 
over  which  it  waa  thwefore  the  duty  of  the 
engineer  to  have  been  particularly  careful, 
so  that  whether  he  at  once  recognised  tbe 
object  before  him  or  not  It  was  hla  duty  to 
have  used  bis  best  efforts  to  at^  tbe  train 
as  soon  aa  be  fflscovered  it  alnce  it  waa  not 
improbable  ttat  it  would  proves  as  It  did, 
to  be  the  body  of  a  helpless  human  being. 
This  latter  duty  be  recognised,  but  the  at- 
tempt to  stop  waa  made  too  late,  beeanae  tbe 
dlscovwy  which  snnested  It  waa  made  too 
late.  And  in  this  connection  it  may  be  re- 
marked that  tbe  brakeman  who  occiqiled  the 
fireman's  seat  in  the  cab  of  the  engine  ought 
not  to  have  been  allowed  to  ranaln,  as  be 
could  not  there  have  discharged  bis  own  du- 
ties, and  It  Is  possible  that  he  dtetracted  the 
attrition  of  the  engineer.  However  that 
may  be,  the  conclusion  aeema  warranted  that 
with  ordinary  or  proper  diligence,  the  en- 
gineer might  and  should  have  made  tlie  dis- 
covery referred  to  in  time  to  have  enabled 
him  to  avert  tbe  accident  notwithstanding 
tbe  negligence  of  Gablll. 

The  mle  of  law  applicable  to  a  case  of  per- 
il threatening  one  of  two  parties,  or  both. 
Is  that  an  Independent  obligation  rests  upon 
each  to  look  out  for  his  own  safety,  and  to 
see  that  no  barm  comes,  through  his  fault 
to  tbe  other,  each  being  liable  lor  tbe  coo- 
sequences  flovrlng  from  his  own  breach  of 
duty,  with  the  qualification,  however,  that 
If  harm  comes  to  one  through  the  negligence 
of  both,  the  consequences  (exc^t  In  admiral- 
ty) are  not  shared  between  them,  bnt  tbe  in- 
jury remains  where  It  falls,  which  qualifica- 
tion la.  In  turn,  subject  to  the  exception  that 
it  notwithstanding  the  negligence  of  tbe  one 
party,  the  other,  by  the  exwdse  of  ordinary 
diligence,  can  avoid  tbe  Injury,  or  the  lirillc- 
tion  of  tbe  Injuiy,  bnt  falls  to  do  sot  he  alone 
must  bear  the  consequences. 

In  Butierfleld  v.  Forrester,  10  "EMt,  160, 
tbe  defendant  la  order  nwre  conveniently  to 
repair  bis  bouse,  which  was  near  the  road- 
side, obstructed  tbe  road  with  a  pole;  and 
the  plaintiff,  riding  violently,  whilst  tiiere 
was  light  enough  to  enable  him  to  see  the 
olntruction,  came  In  contact  with  It  was  In- 
jured, and  sued  for  damages.  Lord  Bllen- 
borough,  In  deciding  tbe  case,  said: 

"A  party  is  not  to  cast  himself  upon  an 
obstmction  which  bas  been  made  by  tiie 
fault  of  another,  and  avail  himself  of  it  If  be 
do  not  himself  use  common  and  ordinary 
caution  to  be  In  the  right  In  cases  of  per- 
sons riding  upon  what  la  considered  to  be  the 
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wrong  Bide  of  tbe  road,  that,  would  not  an- 
tborl»  ano^er  purposely  to  ride  up  against 
tbeiiL" 

It  will  be  obaMrved  tliat  the  principle  In- 
-rolred  la  wbat  we  have  called  tlie  "eseep- 
■  tlon"  Is  here  applied  to  a  case  in  which  the 
oegllgence  of  the  party  Injured  snpetrened 
upon  that  of  the  other  party  to  the  aceld«kt, 
and  that  the  conrt  uses  by  way  of  llIustraticHi 
ttie  case  of  one  who  "purposely"  inflicts  in- 
jury upon  anothw  for  no  better  reason  than 
that  the  latteir  has  been  guilty  of  negligence. 
Tbe  doctrine  6f  tbe  Illustration  bad,  bowerer, 
Ibng  been  eatabUshed,  from  which  it  foflowa 
tlmt  tiie  doctrine  of  tbe  "exception"  was  In- 
tended for,  and  finds  Its  proper  application- 
•In,  cases  where  injury  results  from  negU- 
fceace,  ntOier  than  design,  and  wbera  tbe 
negligence-  of  tbe  one  party,  superrenlng  up- 
on tliat  of  tbe  otfatf ,  becomes  tbe  immediate 
or  proximate  ciluse  of  aucb  Injury. 

In  the  familiar  case  of  Daries  t.  Mann, 
10  Mees.  &  W.  546,  It  appeared  that  the  plain- 
tiffs donkey,  his  forefeet  being  fettered,  had 
been  tamed  out  Into  tbe  highway  to  graze, 
and  was  tiiere  run  against  and  Injured  by  de- 
fendant's wagon,  drlren  at  a  "smartlah" 
pace  down  a  slight  descent;  and,  an  action 
having  been  brought  to  recover  damages,  it 
was  held  that  tbe  donkey  was  lawfully  in 
the  highway,  but  that,  &fett  If  he  had  been 
wrongfully  there,  it  would  hare  made  no 
difference,  for,  as  the  defendant  might,  by 
proper  care,  have  avoided  Injuring  blm,  and 
did  not,  he  was  liable  for  the  consequences  of 
his  negligence;  one  of  tbe  Judges  (Parke,  B.) 
saying,  Inter  alls,  "Were  this  not  so,  a  man 
mlgbt  justify  the  driving  over  goods  left  In 
the  highway,  or  even  a  man  lying  asleep." 
The  controlling  Idga  In  the  determination  of 
the  case  seema  to  have  been,  not  that  the 
defendant  acted  willfully,  but  that  the  situ- 
ation of  the  donkey,  tbougb  brought  about 
by  the  negligence  of  the  plalntWT,  was  so  ob- 
vtons  tbat  the  defendant's  negligence  In  fall- 
ing to  take  it  Into  account  became  itself  the 
proximate  cause,  and  gave  to  the  negligence 
of  tbe  plaintiff  the  status  of  a  mere  condi- 
tion, or  at  best  of  a  remotely  contributing 
cause,  of  the  accident        "  , 

In  Radley  v.  London,  ^  N,  ^.  R.  Go.j  L. 
R.  1  App.  _  Qa^  754,  subsequently  decided, 
the,  doctrine  now^  frequently  referred  to  ^ 
that  ofj  "the  last  clear  chance"  was  more 
plainly  stated,  as  follows:    .  . 

.  "IJhough  the-  plaintiff  may  have  been 
guilty  of  negljgence,  and  aUliougb  that  negli- 
gence piay  In  fact  have  contributed  to  tbe 
accident, , yet,  If  tlie  defendant  could.  In  the 
result,  by.  the  exQcclse  of  proper  ca^ e  and  dil- 
igence, liare  avoided  tbe  mischief  ;whlch  bnp- 
poued,  the  plaintiff's  negligence  will  not  ex- 
cuse blm^** 

And  "in  Sj)riugctt  v.  .Bail,  4  Fost#  &  F, 
4'?2,  wh^ch  .wa»  an.acyou  |6ot  the  death  of,  a 
QerspA  nhp  was  rup  pver  by,;an  oqinlbu^  as 
he  was  crossing  tlie  road,  Cockburn,  C.  J., 
Charged  tbe  Jury  that,  even  tbougb  there  was 


•ome  netflgence  on  tbe  part  of  flie  deceased 
tax  crossing  tbe  road,  yet;  if  tbe  driver  could, 
by  tiuF  ezerdse  of  reasonable  <saie,  have  seei 
him  In  time  to  have  avtrided  tbe  accident,  tba 
defoidant  was  liable,'  and  would  be  liable  If 
the  driver  wonM  bare  seen  the  deceased  but 
for  tbe  fact  Qiat  bis  attention  was  diverted 
to  bla  horses,  owing  to  the  absence  of  a  skid 
which  he  ought  to  have  bad  for  use  In  going 
down  the  hill." 

That  the  doctrine  thus  ennndated  and  af- 
firmed by  tbe  English  courts  la  strongly  sup- 
ported lb  tills  country,  there  can  be  no  dovbt 
In  Becker  V.  L.  &  N.  R.  Co.,  61  8.  W.  997, 
53  L  R.  A.  267,  the  Court  at  Appeals  of  Ken- 
tucky quoted  witii  approval  the  following 
from  Shear,  ft  Redf.  Neg.  vol.  2;  H  488,  484, 
to  wit: 

(483)  "Tbe  rule  stated  In  section  99,  tbat 
the  plaintiff  may  recover,  notwithstanding 
his  contributory  negligence,  If  the  defendant, 
after  becoming  chargeable  with  notice  of  the 
plaintiffs  danger;  failed  to  use  ordinary  care 
to  avoid  injuring  him,  has  been  enforced  In 
many  railroad  cases.    ♦  • 

(4S4)  '*The  rule  stated  In  the  last  section, 
however,  does  not  cover  tbe  whole  ground. 
The  defendant  Is  responsible  not  only  for 
what  he  actually  knows,  but  for  that  which 
he  is  bound  to  know.  It  Is  clear  tbat  tbe  fre- 
quent statements  that  contributory  n^ll- 
gence  Is  a  bar  to  recovery,  except  where  tbe 
defendant's  conduct  has'  been  *recliless,*  'wil- 
ful,' or  'wanton,'  or  even  grossly  negligent, 
are  not  sound.  No  courts  have.  In  actxial 
practice,  adhered  to  this  Imaginary  rule.  It 
has  been  explicitly  overruled,  and.  Indeed, 
It  baa  been  explained  away  or  disavowed  by 
courts  which  had  previously  stated  it" 

Whilst,  therefore,  we  have  proceeded  upon 
the  theory  that  the  only  negligence  of  tbe 
^present  defendant  consisted  of  Its  failure  to 
use  ordinary  diligence  In  the  matter  of  the 
discovery  of  the  peril  in.  which  the  deceased 
had  placed  himself,  the  case  falls  well  within 
the  rule  sanctioned  by  the  authority  cited. 
That  rule  baa  heretofore  been  fully,  or  par- 
tially applied  or  recognized  in  AlcGuire  t.  B. 
Co..  46  La.  .A,Tin.  1543,-16  South.  457;  Conway 
V.  B.  Ca,  51  La.  Ann.,  1401  24  South.  ISO; 
Kramer  v.  R.  Co.,  51  LEu^Ann.  IGSS,  26  South. 
411;  Lampkin  v.  McCormick,  Rec'r,  105  La. 
4is,  29  South., 95a,  83  Aip.  SL  Rep.  245.  It 
has  frequently  been  applied  elsewhere  to 
cases  some  (it  which  are  quite  similar  to  this. 
Pickett  V.  R.  Co^  117  N.  C.  816,  23  3.  K.  2G4, 
30  L.  B.  A.  257,  53  Am.  St,  Rep.  6U;  Bogan 
V.  R.  Co.,  129  X.  0.  154.  39  S.  B.  808,  65  L.  R. 
A.  418:i  Werner  t.  B.  Co.,  81  Uo.  374;  Kelly 
V.  R.  Co,  05  Mo.  279,  8  S.  W.  420;  Edgerly 
V.  Street  R.  Co.,  67  N.  H.  312,  36  Atl.  558. 
And  whilst  Ibis  court  Is  In  ao  wise  disposed 
to  encourage  intoxicated  or  other  persons  in 
t,\ifi  practice  of  lying  down  on  railways,  it 
must  be  applied  bere^  To  hcAA  otherwise 
Vould  ibe, (almost  equival«0t  to  boldios  that 
an  engineer  Is  In  no  case  bound  to  see  a  hu- 
man being  lying  on  a  railway  In  front  of  a 
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moTtns  train,  even  though  such  railway  be 
a  public  highway.  It  la  proper  to  aay  that 
most  of  the  authorities  which  have  "been  re- 
ferred to  In  this  opinion,  and  many  others  be- 
sides, are  to  be  found  collated  in  the  valuable 
note  to  the  case  of  Bogan  r.  R.  Go.,  55  L.  B. 
A.  418  et  seq^  and  that  the  foregoing  quota- 
tions are  In  the  language  of  the  note. 

Considering  tbe  age.  habits,  and  earning 
capacity  of  the  decedent,  and  tbe  age  of  the 
mlnon^  ve  are  of  opbilon  tiiat  the  damages 
sostiklned  by  them  may  reasonably  be  assess* 
ed  at  94.00a 

It  Is  therefore  ordered^  adjndged.  and  de- 
creed that  the  Jadgment  appealed  tnm  be 
amended  by  reducing  the-  principal  amoont 
to  94.000,  and,  as  amended,  affirmed;  the 
plaintiff  to  i>ay  tbe  costs  of  the  appeal. 

NIOHOLLft  a  J.  I  concnr  In  tbe  decree 
but  not  In  all  of  tbe  ezprewdons  used  or  poal- 
tlcHH  token  Is  tbe  oiptolon. 

PBOTOSTT,  74  concurs,  but  not  in  tbe  dic- 
tum tending  to  class  railway  tracks  wltb 
pnbUc  Ugbwan  free  to'the  om  of  flie  pnb- 

On  Bebearlnc 
(nuL  4  1901^ 

PBR  ODBIAU.  oan  argnment  and  tbe 
recoaslderatlon  which  .thlB;caae  has  received 
upon  the  rehearing  have  led  to  some  mod^ 
Iflcatlon  of  the  Tlewa  heretofore  entertained 
oc  acQoksced  in  by  dUferent  members  of  tbe 
«oiirt  without,  bowerer,  bringing  about  aaf 
pcactteal  change  In  the  resnlt-a  majority* 
consisting  of  the  otxan  of  the  cotut  upon 
tbe  formw  hearing!  tbe  OHIEF  SVffTlCBl, 
and  Mr.  Justice  BRBAUX.  being  still  of 
opinion  that  the  Judgment  Id  favor  of  the 
plaintiff  should  be  affirmed:  Mr.  Justice 
MOXBOB,  for  the  reasons  assigned  in  the 
original  opinion;  and  the  OHIKF  JUSXIOB 
and  Mr.  Justice  BREAtJX,  for  reasons  which 
wUl  be  hereafter  assigned  by  tbem. 

It  Is  therefore  ordered,  .adjudged,  and  de- 
creed ttat  the  decree  heretofore  entered  be 
reinstated  and  made  the  final  Judgment  and 
decree  of  the  court 

FBOTOSTX.  J.,  dissenta.  LAND,  J.,  iakea 
mo  part 

NI0H0IX8,  O.  J.  When  the  original  de- 
cree was  banded  down  lii  the  case,  I  «ni- 
cnrred  flnceln,  but  not  In  all  of  the  ezpres* 
sdo&e  used  or  poaltlmis  token  by  tbe  assod- 
ato  Justice  who  was  acting  as  tbe  organ  of 
tbe  eotirt.  'Tha  eqtresslons  and  posltion«^ 
t  refMTCd  to  were  those  touching  the  scope 
and  effect  of  article  272  of  the  Constitution 
of  1S98»  declaring  all  railways  to  be  public 
bl^ways.  I  did  not  agree  tben,  nor  do  I 
Agree  now,  wltb  the  vlewa  expressed  to  re- 
fc^ct  to  that  particular  matter.  Leaving 
(ilia  special  potot  aslde^  I  am  of  the  opinion 


tiiat  It  ts  a  primary  obligation  of  all  railroad 
corporations,  assumed  by  tbe  very  toct  of 
their  organization,'  to  operate  their  roads  at 
all  times  and  under  all  conditions  wltb  ren- 
Bonable  care  and  precautions^  to  order  to 
guard  against  injury  to  persons  and  things 
on  the  line  of  their  tracks.  1  do  not  admit 
that,  because  the  person  who  Is  injured  for 
want  of  sodi  reasonable  care  and  precauttons 
may  have  been  a  turapasser  on  tto  right  di 
way,  tlie  corporation  could  ttr  sboold  be  ro- 
Heved  firom  liability  bn  tlie  ground  that,  so 
liar  as  trespassers  were  concerned.  It  was 
not  called  upon  -to  cxerdse  su6b  reaaouAbie 
care  and  precautions.  To  adopt  this  doctrine 
would  be  to  offw  a  premium  to  negligence 
and  redilessness.  Downing  t.  Bail^ay  Co.. 
101  La.  S20,  29  South.  207.  If  It  be  true 
that  parties  operating  a  railroad  trato  owe 
no  duty  at  all  to  trespassers  imtil  they  ac- 
tually discover  tbem  upon  flie  tracks,  with-' 
out  regard  to  the  fact  whether  tbey  could 
and  should  have  been  seen  sooner,  then  there 
Is  a  direct  invttotion  beld  out  to  engineers, 
brakemen,  and  fli^em^  to  see  aa  little  as 
possible— a  pn^xnltion  not  to  be  entertained. 
It  is  true  ttat  tellroad  corporations  .aW 
often  relieved  from  liability  to  particnfar 
trespassers  where  'tiiey  tbemselves  tiave  beeU 
negligent,  but  this  Is  not  upon  the  grotfnd 
that  tbby  were  under  no  obllgatiott  Wbaterw 
to  exercise  care  for  tbe  protection  of  treah 
passers  as  wen  as  other  persons,  but  because 
those  persons  bad  cut  themselves  off  from 
their  rlg^t  Qf  action  for  claiming  damagea 
becttuse  of  Ibelr  own  fftnlt  and  negligence; 
If  we  toke  tbe  case  of  a  railroad  accident 
resulting  to  Injury  to  a  man  of  tun  year^  to 
an  Infont,  and  to  a  lot  of  eattie,  all  stondldg 
without  right  upon  a  railroad  right  of  way, 
to  close  proximity  to  each  other^  and  assume 
three  actions  fior  damages  to  have  been 
brought,  it  would  be  difficult  to  snstato  a 
Judgment  rendered  to  one  of  them  to  favor 
of  the  railroad  company  against  the  man,  a 
Judgment  to  favor  of  Ibe  child,  and  one  to 
tovor  of  tbe  owner  of  the  cattie  against  the 
railroad  corporation,  on  the  ground  that;  so 
far  as  the  man  was  concerned,  the  train- 
men were  absolved  from  tbe  duty  of  keeping 
a  ottostont  lookout,  but;  so  tat  as  tbe  dAiA 
was  concerned  and  so  far  as  the  cattle  were 
concerned,  thvf  were  under  a  continuing 
legal  obligation  of  keeptog  it  up.  The  only 
possible  logical  theory  upon  whlcb  these 
conflicting  resulte  should  follow  from  one 
and  tiie  same  acddent  would  be  to  hold, 
while  recognizing  the  same  duty  as  extoting 
as  to  all,  that  the  same  right  did  not  neces- 
sarily accrue  to  each  of  these  platotiffs  to 
sue  tor  A  breach  of  the  duty  to  this  respect 
The  child  not  being  to  toult  and  tbe  owner 
bf  the  cattle  not  being  to  fknlt  they  would 
meet  with  no  obstacle  to  the  way  of  recovery 
for  tbe  corporation's  want  of  care;  bat  the 
man,  being  to  fault,  would  be  cut  off  by  es- 
toppel. It  does  not  follow  as  an  absolute 
matter  of  law  that  tbe  mere  fact  itself  of 
being  a  trespasser  cute  off  a  light  of  actloi^ 
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All  the  facta  of  each  case  have  to  be  con- 
sidered. There  are  many  circumstances  un- 
dtf  which  a  railroad  corporation  ahonld  be 
beld  to  liability  for  Its  own  acts  of  omis- 
sion or  commission,  and  not  permitted  to  In- 
voice In  Its  behalf,  as  a  protection  against  its 
own  fault,  the  fault  of  the  plaintiff  suing 

The  precise  time  and  circumstances  imder 
which  the  deceased  In  this  case  fell  upon  the 
tracks  were  not  definitely  fixed,  while  the 
want  of  the  reasonable  care  which  the  law 
reqiUred  was  clearly  shown.  Had  the  train 
been  operated  as  It  should  have  been  under 
the  precise  conditions  of  the  case,  I  think 
the  life  of  the  man  who  was  killed  could  and 
should  hare  been  saved. 

BBBAUX,  J.  (concurring  In  the  decree). 
Concurrence  In  the  decree  is  possible  with- 
out concnrrinf  with  all  the  views  which  led 
to  the  decree. 

Bven  the  trespasser  Is  not  beyond  the 
law's  protection.  One  should  avoid  railroad 
tracks  and  premises  to  the  extent  needful 
not  to  interfere  with  them  In  any  manner, 
but  it,  tor  reasons  whldi  do  not  constitute 
malfeasance,  he  finds  hla  way  to  the  track  or 
premises  of  a  raUrood  company,  he  Is  not 
necessaiUy  a  wrongdoer  entitled  to  no  care, 
even  If  the  act  has  an  appearance  of  tres- 
passing. On  the  contrary,  he  Is  entitled  to 
reasonable  care  for  bis  protection.  A  mere 
trespass  is  not  coutxlbutwy  negligence  In 
Itself. 

A  trespasser  Is  not  beyond  the  law's  pro- 
tection. It  has  been  held  that,  as  to  a  tech- 
nical trespass,  it  Is  not  a  bar  to  platntlfl's 
recovery,  but  it  is  a  circumstance  going  to 
prove  negligence  which  m^  be  sufficiently 
great  to  bar  recov^. 

The  law  has,  to  some  extent,  answered 
afflrmatlTely  the  question,  "Am  I  my  broth- 
er's keeper?"  Black's  Law  &  Practice  In 
Criminal  Gases,  p.  445. 

It  has  hedged  around  the  lives  of  men 
greater  core  tiion  when  mere  property  Is  In- 
yolved. 

Trespass  Is  not  necessarily  negligence, 
and,  even  If  It  amounts  to  negligence,  the 
one  by  whom  committed  Is  still  entitled  to 
reasonable  protection;  that  Is,  protection  pos- 
sible under  good  management  without  Inter- 
fering with  tbo  carrier's  undertaking  and 
business. 

PROVOSTY,  J.  (dissenting).  I  most  ear- 
nestly dissent  from  the  proposition  that  the 
railroads  of  the  state  are  public  highways, 
in  the  sense  that  pedestrians  using  them  as 
pathways  are  not  treE^assers.  It  seems  to 
me  to  be  plain  that  the  constitutional  provi- 
sion that  the  railroads  of  the  state  shall  be 
cou&idertU.  to  be  public  highways  Is  not  to  be 
taken  litcriilly,  but  Is  to  be  undei:stood  to 
mean  tbat  the  railroads  of  the  state  are  to 
be  considered  as  public  highways  In  the 
feuse  tliat  the  power  of  eminent  domain 


may  be  exercised  for  their  construction,  and 
that  they  shall  be,  as  far  as  the  public  exi- 
gency may  require,  under  public  supervision 
and  control.  This  has  been  the  view  taken 
of  this  constitutional  provision  wlierever  it 
has  been  under  consideration.  Hyde  v.  Mo. 
Paelfle  B.  Co.,  110  Mo.  272,  19  S.  W.  4S3; 
Missouri  Faciiic  v.  Nebraska,  1G4  U.  S.  403, 
17  Sup,  Ct  130,  41  U  Ed.  489;  Cen.  MIL 
Trac.  By.  Cb.  v.  Rockafellow,  17  IlL  541; 
T.  P.  &  W.  B.  Co.  V.  Pence,  68  111.  529;  El- 
liott on  Bailroads,  {  33;  Olift  v.  SUreveport, 
62  La.  Ann.  1203.  27  South.  688;  Western 
Union  Tel.  Co.  v.  Penn.  B.  Co.  (C.  G)  120 
Fed.  362-376.  Moreover,  I  find  no  answer  to 
the  argtunent  tliat,  if  pedestrians  may  thus 
use  the  railroads,  tricycles,  automobiles,  and 
other  vetiicles  also  may,  and  thus  the  par- 
pose  of  rapid  transportation  for  which  they 
are  designed  be  defeated. 

Nor  can  I  agree  that  the  defendant  was 
guilty  of  negligence  towards  the  deceased. 
If  Cahill  was  a  trespasser,  the  defendant 
company  owed  him  no  duty,  except  to  use 
every  endeavor  to  avoid  hurting  him  after 
seeing  him,  and  this  It  unquestionably  did. 
The  complaint  is  not  that  the  agents  of  de- 
fendant in  charge  of  the  train  did  not  do  all 
In  their  power  to  avoid  running  upon  Gahlll 
from  the  moment  they  saw  him,  but  that 
they  did  not  see  blm  in  tiiBe,  and  that  the 
train  was  not  properly  manned  with  brake- 
men,  or  that  the  brak«nen  were  not  at  their 
posts.  The  complaint  is  made  on  the  as- 
sumption that  the  company  In  these  respects 
owed  a  legal  duty  to  Cahill,  but,  inasmuch  aa 
it  did  not,  the  complaint  falls  of  legal  anp- 
port  Where  there  is  no  duty,  there  can  be 
no  negligence,  for  negligence  Is  nothing  more 
than  the  breach  at  a  du^. 

While  there  Is  some  division  among  the 
courts  on  the  point  of  whether  railroads  owe 
trespassers  tbe  duty  to  keep  a  lookout  for 
tbem,  and  to  anticipate  and  be  prepared 
against  the  possibility  of  their  being  on  the 
track,  the  decided  weight  of  authority  is 
that,  at  least  with  regard  to  adults,  and  la 
the  open  country,  no  such  duty  Is  owing. 
See  Am.  &  Eng.  Ency.  (2d  Ed.)  vol.  23,  pp. 
751.  755,  where  the  decisions  on  this  point 
are  classifled;  and  see  especially  tbe  recent 
and  very  able  annotation  to  the  case  of  Be- 
gan V.  R.  Co.,  56  L,  B.  A.  418  et  seq.,  where 
Uiey  are  luminously  analysed. 

Let  it  be  noted  that  the  reason  why  plain- 
tiff cannot  recover  is  not  because  of  the  con- 
tributory negligence  of  Cahill,  but  simplj 
and  pturely  because  of  the  absence  of  duty» 
and  the  consequent  absence  of  negligence^ 
on  the  part  of  tbe  defendant  In  tbe  case  of 
an  unconscious  or  otherwise  helpless  person 
upon  tbe  track,  as  In  tbe  present  instance, 
the  railroad,  if  negligent  (that  is  to  say,  if  it 
owed  a  duty  and  failed  therein),  would  be 
responsible,  notwithstanding  the  contributo 
ry  negligence  of  the  injured  person  in  going 
upon  the  track,  for  it  would  have  had  the 
last  chance  to  avoid  the  Injuzy,  and  Ua 
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negUgeDce  In  not  doing  so  would  bare  been 
the  proximate,  and  tberefore,  legally  speak* 
Ing*  the  only,  cause  of  It. 

In  Schexnaydre  t.  R.  Co.,  46  La.  Ann.  249, 
14  Soutb.  513,  49  Am.  St  Eep.  821,  whlcb. 
so  far  as  a  careful  research  Informs  me,  la 
the  only  Instance  where  this  court  was  deal- 
ing with  a  case  of  Injury  to  a  trespasser  upon 
a  railway  track  In  tbe  open  country,  this 
court  said: 

"Where  a  party  goes  on  tbe  track  for  tbe 
purpose  of  using  It  as  a  highway,  he,  to  a 
certain  extent,  assumes  all  risks;  and  It 
would  require  very  gross  negligence,  amount- 
ing to  malice,  to  make  the  railroad  company 
liable  for  auy  Injury  to  blm." 

In  tbe  cases  of  Gallaher  t.  B.  Co.,  87  La. 
Ann.  288;  Barnes  B.  Co.,  47  La.  Ann.  1218, 
17  South.  782,  49.Am.  St.  Sep.  400;  McGulre 
v.  R.  Co.,  46  La.  Ann.  1M3,  16  South.  457; 
Nelson  v.  B.  Co.,  49  la.  Ann.  491,  21  South. 
635;  Rice  T.  R.  Co.,  51  La.  Ann.  106,  24 
South.  791;  Conway  v.  R.  Co.,  51  La.  Ann. 
146,  24  South.  780;  Kramer  v.  R.  Co^  61  La. 
Ann.  1680,  26  South.  411— the  court  was  deal- 
ing with  accidents  in  cities  or  other  populous 
places,  where  the  railroad  had  reason  to  an- 
ticipate that  persons  might  be  upon  the  track. 
Where  there  Is  reason  to  apprehend  danger, 
the  railroad  owes  even  to  trespassers  the 
duty  to  maintain  a  lookout— especially  to 
children.  Am.  &  Eng.  Ency.  (2d  Ed.)  vol. 
23,  p.  754. 

In  the  case  at  bar  tbe  accident  occurred 
In  the  open  country,  about  half  a  mile  beyond 
tbe  limits  of  Bossier  City,  a  Tillage  of  300 
to  400  Inhabitants.  The  evidence  shows  that 
at  tbe  place  in  question  the  railway  track 
was  used  a  good  deal  by  pedestrians  going 
between  Bossier  City  and  Bodcaw,  but  the 
same  testimony  might  be  given  of  a  very 
considerable  part  of  almost  every  railroad. 
Besides,  there  were  two  public  roads  between 
the  places,  so  tbat  pedestrians  going  upon 
the  railroad  did  not  do  so  out  of  necessity, 
but  merely  for  convenience.  The  mere  fact 
of  there  being  many  trespassers  does  not 
change  the  situation,  or  create  a  duty  upon 
the  railroad.  Bollinger  v.  E.  Co.,  47  La. 
Ann.  735,  17  South.  260,  28  L.  S.  A.  Sll,  49 
Am.  St  Rep.  SS2;  citing  Beach  on  Con.  Neg. 
i  212. 

A  conservative  statement  of  tbe  rule  aa  to 
tbe  llabUity  of  the  owner  of  premises  to 
trespassers  thereon  is  that  contained  in  Am. 
A  Eng.  Ency.  of  L.  (2d  Ed.)  vol.  21,  p.  472, 
as  follows: 

"A  number  of  cases  lay  down  the  rule  tbat 
ftO  owner  of  premises  owes  no  duty  with  ref- 
erence to  the  safety  or  Immunity  from  In- 
juries of  trespassers  thereon.  Other  authori- 
ties declare  tbat  the  liability  of  a  proprietor 
In  such  circumstances  is  only  that  he  shall 
not  be  grossly  negligent,  and  shall  abstain 
from  intllction  of  injuries  by  active  miscon- 
duct or  wantonness,  or  intent  or  purpose  to 
barm.  But  tbe  preferable  view  is  believed 
to  be  tbat  a  party's  liability  to  trespassers 


depends  upon  tbe  former's  contemplation  of 
the  likelihood  of  their  presence  on  the  prem- 
ises, and  tbe  probability  of  injuries  from  con- 
tact with  conditions  existing  thereon.  While, 
as  a  rule,  a  par^  will  not  be  deemed  to  an- 
ticipate tile  commission  of  a  willful  wrong, 
yet  where,  under  the  drcumstances,  a  tech* 
nical  treqtass  may  reasonably  be  anticipated, 
the  owner  of  premises  will  be  liable  for  a 
faUure  to  take  reasonable  precautions  to  prie- 
vent  injuries  to  tbe  trespassers." 

Under  tbe  rule  as  tbus  conservatlTely  stat- 
ed, defendant  la  not  responsible,  for  It  could 
not  have  contemplated  tbe  likelihood  of  there 
being  a  man  lying  prone  upon  tbe  track. 
Such  a  place  would  be  the  last  in  the  wtwld 
for  a  man  to  adopt  for  having  bis  nap,  or 
to  sleep  off  the  fumes  of  his  wine. 

The  cases  of  Lampkin  t.  UcCormIck,  105 
La.  418,  29  South.  952.  88  Am.  St  Rep.  245. 
and  Downing  v.  Morgan  Railroad  Co.,  104 
La.  521,  29  South.  207,  are  not  precedents 
for  holding  that  a  railroad  owes  a  duty  to 
trespassers  upon  the  track  in  the  open  coun- 
try. 

In  Lampkin  v.  McCormlck,  at  page  423, 105 
La.,  page  956,  29  South.,  83  Am.  St  Rep.  246. 
the  court  found  as  a  fact  that  tbe  party  In- 
jured was  "unquestionably  upon  a  public 
street,  and  not  on  defendant's  track,  when 
killed,  and  be  was  neither  a  treipaaaer  m» 
a  licensee." 

In  Downing  t.  Hovgaa'a  B.  B.,  tbe  court 
said: 

"The  defendant  argues  this  case  from  the 
standpoint  of  Downing  having  been  a  tres- 
passer, or  at  best  a  licensee,  upon  Its  prop- 
erty.  We  are  not  prepared,  under  the  evi- 
dence In  this  case,  to  say  tbat  this  argument 
Is  Justified  by  the  facts,  and  that  Downing 
at  tbe  time  of  the  accident  occupied  quoad 
the  defendant  the  position  of  either  a  tres- 
passer or  licensee.  As  matters  stand,  and 
as  we  view  them,  we  are  authorized  to  dis- 
pose of  tbe  issues  before  us  from  the  stand- 
point of  equality  of  rights  and  reciprocity  of 
obligations,  modified  and  controlled  by  the 
course  which  each  party  was  called  upon  to 
pursue  under  tbe  exact  conditions  of  the  par- 
ticular case.  In  this  instance  the  necessity 
of  rapid  transit— an  element  frequently  re- 
ferred to  as  calling  for  subordination  In  the 
use  of  streets  or  highways  by  Individuals  to 
their  use  by  railroads  or  railway  corpora- 
tions— was  not  present  for  tbe  accident  took 
place  upon  a  rarely-used  side  track,  by  the 
action  of  a  working  train  which  was  going 
into  quarters  for  the  night  the  work  of  the 
day  having  been  completed." 

Tbe  court  In  both  these  cases  having  found 
that  tbe  injured  person  was  not  a  trespaBser 
upon  the  track  of  tbe  railway,  they  are  not 
precedents  for  tbe  case  at  bar,  where  tbe  in- 
jured person,  in  a  drunken  condition,  had 
gone  upon  the  track,  and  when  killed  was 
lying  upon  it  The  accident  In  thrae  cases 
was  In  a  city  or  town.  In  the  cue  at  bar  It 
was  in  the  open  country. 
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No.  14.934. 

RAPIDBS  LDUBER  CO.,  United,  t.  HAR- 
TIENS. 

(Supreme  Oonrt  of  Lonitiaiu.  Feb.  1,  1904.) 

SDCGBSSION— BALD  OP  REAL  BSTATB- 
INJUNCTION. 
1.  Plaiutiff,  lu  possession  as  owner,  has  no 
right  to  enjoin  a  probate  sale  of  real  estate  on 
the  grounds  that  the  saccession  bas  no  title  to 
the  propert;.  Seymour  v,  Bourgeat.  12  La, 
123:  Morrison  t.  Larkin,  26  La.  Ann.  700; 
Railroad  v.  City,  28  South.  311.  62  La.  Ann. 
1881. 

Monroe,  J.,  dlsenting. 

(SytlabQB  by  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapldei;  W.  F.  Blackman, 

Judges 

Action  by  the  Rapides  Lumber  Company, 
Umlted,  against  A.  Hartlens,  tutor.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Robert  P.  Hunter  &  Sons,  for  appellant. 
H.  L.  Daigre  and  John  O.  Ryan,  fw  appellee. 

LAND.  J.  Ttala  ts  an  Injunction  suit  to 
restrain  the  sale  of  land,  which,  by  order  of 
court,  was  adverttsed  to  be  sold  on  a  certain 
day  at  Buccesslon  sale,  on  the  allegations  that 
the  land  did  not  and  never  had  belonged  to 
.  the  succession,  but  did  belong  to  and  was  In 
the  possession  of  plaintiff. 

Defendant  filed  a  motion  to  dl88<dve  on  the 
face  of  the  petition.  Plaintiff  moved  the 
court  to  reter  the  motion  to  dissolve  to  the 
merits.  The  judge  a  quo  refused,  and  plain- 
tiff excepted. 

There  was  Judgment  dismissing  the  In- 
■  Junction,  viOi  costs,  and  plaintiff  has  ap* 
pealed. 

.  The  Judgment  was  rendered  on  the  author- 
ity of  the  case  of  Seymour  v.  Bourgeat  et  al., 
12  La.  123,  In  which  Judge  Martin,  as  the 
o^n  of  the  court,  said: 

"In  settling  the  estate  of  a  deceased  or  in- 
solvent person,  it  is  often  convenient  not  to 
wait  until  contested  claims  against  parts  of 
it  may  be  enforced  by  suit.  In  such  cases 
the  rights  of  the  estate  are  alone  sold.  The 
CMvil  Code  recognises  the  sale  of  lit^ous 
rights,  and  the  courts  liave  no  antliorlty  to 
preveot  It** 

The  court  approved  the  reasoning  of  the 
district  Judge  to  the  ^ect  that  the  succes- 
sion sale  of  the  property  could  not  affect 
plaintiff's  Tights  of  title  or  possession,  and 
that,  if  a  sale  should  be  effected,  and  the 
purchaser  attempt  to  exercise  rights  of  own- 
enhlp  or  possession,  it  then  would  be  time 
enough  to  Invoke  the  aid  of  the  court 

This  reasoning  appears  to  us  to  be  sound. 
If  the  succuBHion  has  no  title,  the  purchaser 
can  acquire  none,  and,  if  the  land  be  sold  at 
succession  sale,  the  legal  rights  and  remedies 
of  the  plaintiff  will  not  be  affected.  If  plain- 
tiff has  the  Tight  to  bring  an  action  of  slan- 
der of  title  against  the  succession,  then  faa- 


can  exerdse  the  same  right  against  the  pur- 
chaser. 

Plaintlft,  In  his  brief,  assails  the  correct- 
ness of  the  doctrine  announced  by  Justice 
Martin  in  Seymour  v.  Bourgeat,  and  acffues 
that  the  declsl<m  is  wrong,  and  should  be  re- 
versed. He  asserts  "that  tbe  case  stands 
solitary  and  alone  In  ttie  Jurisprudence  of 
this  state."  He  Is  mistaken. 

In  Morrison  v.  Larkin,  T&i  Collector,  26 
La.  Ann.  700,  the  court  said:  "Besides,  if 
the  defendant  bas  no  autborlty  to  sell  the 
lands  forfeited  to  the  stat^  no  title  will  pass 
to  the  purchase,  there  will  be  no  cbange  of 
ownership,  and  tide  plaintiff  cannot  be  in- 
jured." In  Railroad  v.  Oily,  La.  Ann. 
1881,  28  South.  811,  the  casis  of  Seymour  v. 
Bourgeat  was  cited  and  approved,  the  court 
holding  that  the  plaintiff  in  possession  of  a 
franchise  had  no  right  to  enj^  the  sale  of 
the  same  franchise  by  the  dty  at  public  auc- 
tion. 

The  motion  to  dissolve  vras  <m  the  foee  of 
the  papers,  and  the  Judge  did  not  err  In  xe- 
fttdng  to  refer  It  to  the  merits. 

Judgment  affirmed. 

MONROE,  J.,  dissents. 


No.  14,893. 


COMMBRGTAL  MAT.  BANK  OF  BHBEYB- 
PORT  V.  JACKSON  BROS. 

(Supreme  Court  of  Louiidana.   Jan.  18^  1904.) 

QARNISHUKNT-^RROR    IN  NAHS-^AMSWBRr-. 
JtmOMENT-AMBNDUSinV-PBBSVMFTION. 

1.  The  plaintiff  brought  suit  against  the  de- 
fendants, asking  a  moneyed  judgmeoL  In  its 
petition  it  alleged  that  the  Teutonia  Fire  In- 
surance  Company  of  New  Orleans,  A.  P.  Noll, 
president,  was  indebted  to  defeodaots  under  its 
fire  policy  No.  1,110.  It  prayed  that  garnishee 
process  issue  against  that  company,  and  that  it 
be  ordered  to  answer  the  usual  interrogatoiiea 
propounded  in  sach  proceedings.  The  Teuto- 
nia Insarauce  Company  appeared  and  aiiswered 
through  its  president,  A.  P.  Noll,  bat  b^ore  do- 
ing BO  excepted  that  it  had  not  been  properly 
cited,  as  its  name  was  not  the  Teutonia  Fire 
Insurance  Company.  The  answers  made  admit- 
ted a  liability  to  the  defendants  of  $1,700  uud«r 
adjustment  of  its  fire  policy  No.  1,110,  to  be 
paid  only  wheu  all  pending  attachments  shall 
iiave  been  dismissed  or  withdrawn.  The  dis- 
trict court  rendered  Judgment  in  favor  of  tlie 
plaintiff  aeainat  the  Teutonia  Insurance  Com- 
pany for  ¥1,700.  "in  accordance  with  its  an- 
swers." On  appeal  the  court  of  appeal  afflmed 
the  judgment  -  ffeld:  The  Insertiou  of  the 
word  "Fire"  in  the  name  of  the  garnishee  was 
a  matter  of  no  consequence  (James  Arkansas 
South  R.  R.  Co.,  34  South.  337,  110  La.  145>. 
the  citation  having  been  served  uiton  A.  P.  NoU, 
the  president  of  the  Teutonia  Insurance  Com- 
pany, the  actunl  debtor  of  the  defeudants  under 
its  fire  policy  No.  1,110.  their  answers  haTing 
been  made  by  tlie  president  of  tbat  company 
admitting  liability.  That  company  having  ap- 
peared m  the  garnishment  proceeding,  and  on 
announcement  of  its  actual  name  Judgment 
having  been  rendered  against  it  in  tbat  name, 
matters  must  be  treated  as  if  an  amendment  iu 
the  name  had  been  made  In  the  pleadings.  (See 
Bncy.  of  Pleading  ft  Practice,)  Jodgmmt  bar- 
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lug  been  rendered  Id  aecordaoee  with  the  a»- 
RwerR,  tbere  wan  no  necestlty  for  a  travene  of 
the  same.  If  there  be  auj  exiatiac  attachmenta 
CDdaiigerlng  pajment  hy  tt  to  the  plaintiffs,  it 
can  protect  ItselC, 
(SyDabua  hj  the  Court.) 

Certiorari  to  Court  of  Appeal.  First  Circuit 
Action  b7  the  Cominerclal  National  Bank 
of  Bbreveiwrt  against  Jackson  Bros.  The 
Teutonia  ITlre  Insurance  Company  was  sum- 
moned In  garnishment  Judgment  for  plain- 
tiff and  against  the  garnishee  was  affirmed  in 
the  circuit  couit  of  appeal*  and  the  Teutonia 
Insurance  Company  brings  certloraEi  or  writ 
of  review.  Affirmed. 

Wise,  Bandolph  A  Rendall,  for  applicant 
Bbeitherd  A  McDonald,  for  rqepondenti. 

StatraiMit  fit  tbe  Oaw 

NICH0LL8,  a  J.  MtloDer  repraentB 
that  In  the  cose  at  Commercial  Nattonal  Bank 
T.  Jackson  Braa,  defendant  Tentonla  Inaur^ 
ance  Company  was  attempted  to  be  dted  In 
gamlalunent  Tbe  petition  alleged  **that  llie 
Tentonla  Fire  Insvorance  Company  of  New 
Orleans  wae  indebted  to  defendenti^  end  di- 
ed tb«n  In  gamMkment  The  dtatton,  of 
course^  corresponded  with  the  petition,  <dtlng 
tbe  TentonU  Fire  Insurance  Company.  Hie 
Tentonla  lueurance  OcHnpany  ftrst  otc^ed 
to  the  citation,  and  filed  Ue  answer,  eettlng 
fortb  a  eondltloBal  llablUly  to  Jackson  Bros., 
admitting  a  conditional  liability  to  the  extent 
of  ¥1,700,  but  not  payable  until  all  attaeb- 
menta  In  the  district  coort  of  tbe  First  Jodl- 
dal  District  of  Lonlslana  should  hsTe-been 
withdrawn  or  dismlaeed.  The  Teutonia  In- 
tnrancB  C<Hnpany,  la  the  district  court,  sup- 
posing  ttiat  nndef  Its  answers  showing  a  eon- 
tlngent  liability*  and  that  iba  conttngency  bad 
not  arrived,  beeanae  plaintiffs  themselTes 
wen  persisting  In  tbm  attachments*  ware  sni^ 
pilsed  to  And  jndgmeiit  rendered  against 
them.  An  appeal  was  taken  from  the  district 
court  to  tbe  honorable  drcult  court  of  appeal 
fbr  the  Ftrst  Clzentt.  which  affirmed  tiie  Jndg- 
moit  of  the  lower  conrt,  as  set  fortb  In  the 
<Vli^on  ef  the  honorable  drenit  court-bereto 
umesed*  nuking  all  annued  papers  a  part 
eC  tbta  petition. 

**Petltk>ner  with  respect  assigns  as  error 
Ml  the  part  of  the  honorable  court  of  aM)eal: 
Jint  Tbe  petition  iteeU  ef  plaintiff,,  and  the 
station  tbereuader  Issued  In  garnishment 
•did  not  bring  petitionBr  into  court,  dtlng 
Teutonia  Fire  Insuranoe  Oompany*  Instead  of 
tbe  Teutonia  Insurance  Company,  ,  and  there 
wan  a  fundamental  ntdlity  In  all  subaequent 
proceedings  against  It  and  all  ludgmenta 
baaed  thereon,  wtaether  of  the  district  court 
or  of  the  co^rt  of  appeal,  are  absiAute  nulU; 
Uea,  and  we  submit  for  that  reaaon  said  d» 
crees  should  be  reversed. 

"Seconaiy.  Petitioner  asalgns  as  error  the 
mistake  of  law  made  by  tbe  honorable  court 
of  appeal  lu  the  face'of  the  undisputed  facts, 
as  dlsctosed  by  the, answers. of  your  pedtloo- 
er  In  garnlsbmeQt,  that  tb«  njpounit  of-  ¥]«700 


was  vncondlthmally  due  upon  eertidtt  evoits^ 
which  bkd  never  tranqplred,  and  la  the  ab- 
sence d  a  motion  to  traverse  tbe  said  an- 
swers Is  on  tbe  face  nt  tbe  papers  an  error  in 
condemning  petitioner  to  pay  tbe  said  JIJOO." 

It  prayed  that  tbe  case  be  certified  to  this 
court  fnr  Hs  review*  and  that  the  record  be 
sent  up. 

Cnder  an  ndar  to  that  efliBct  tbn  record 
has  been  filed. 

The  Oonunerclal  Nattonal  Bank  of  Shrer^' 
port  instituted  la  tbe  district  court  Cor  the 
parish  (MC  Caddo  a  suit  against  Jackson  Bros, 
m  Its  petitton  It  aTScred  that  tbe  Tentonla 
Fire  Insurance  Company*  New  Orleans,  La.* 
Albert  P.  NoU,  prealdent  was  taidebtBd  to 
tbe  defsDdants  «2,000  on  poller  Na  l*ua 
It  further  avexTed  that  defbndanto  bad  moM^ 
gaged*  assigned,  or  deposed  of,  m  were  about 
to  dli^oee  of*  ttuir  properlj,  with  Intent  to 
d^taud  their  creditors,  ta  give  to  some  of 
them  an  unfair  prtferenee. 

^ey  prayed  that  a  writ  of  attachment  Is- 
ne  eommandlng  tbe  eherifl  to  attach  all  of 
tbe  property  of  the  defendants  In  tbe  pailab 
€i  Caddo.  They  prayed  for  citation  upon  tiie 
defendants,  and  that  the  Tentonla  Fire  In- 
surance be  made  gamlsbee,  and  served  per- 
sonally with  certain  intongatories  prc^onnd- 
ed  to  them. 

Tbe  Interrogatories  wwe: 

Interrogatory  1.  Are  you  Indebted  in  any 
manner  and  to  any  extent  to  Jackson  Bhm.? 

Int  2.  If  la  answer  to  tbe  preceding  inters 
rogatory  yon  say  "Yes,"  please  state  to  what 
amount  you  are  Indebted  to  tbem*  and  wheth- 
er tbe  same  is  now  due. 

Int  S.  Do  Jackson  Bros,  bold  polldes  at 
fire  Insurance  In  yonr  eompuiy,  and*  If  ao^ 
state  amount  doe  on  said  policies*  tt  any 
amount  be  due? 

Under  an  ctAer  of  court  tbe  property  of 
the  defendants  was  attached  by  the  sh^dfl. 

The  Teutonia  Insuranoe  Cbmpany  at  New 
Orleans  answered  these  Intenogatorles 
Oinnigh  Its  president  Albert  P.  NoU*  under 
reservation  of  and  subMtlinately  to  certain 
exoeptloBS  wtiich  tt  filed  In  tbe  same  paper 
In  which  It  made  Its  answers.  In  the  excep- 
tion so  filed  that  company  averred  "that  be- 
Itti^'ebught  to  be  uAde  a  party  defendant  and 
garnishee  In  tbe  soit  It  excepted  to  tbe  Jnrie- 
dlotton  of  Ibe  onnrt  ratione  personse,  and  alsb 
to  the  form  ct  the  citation  issued,  as  wdl  as 
to  the  manner  and  officer  through  which  said 
ettatton  was  attempted  to  be  served." 

To  tbe  first  Interrogatory  that  company  an- 
swered "Yes." 

To  the  second  intorrogatory  tt  answered: 
"The  amount  owing  by  respondent  to  Jack- 
son Brothers  Is  seventeen  hundred  according 
to  adjustment  of  loss  under  fire  polity  Na 
1,110,  made  prior  to  tbe  service  sought  to  be 
made  her^  but  not  payaUe  until  all  attach- 
ments pending  in  this  honorable  oottrt  ataaU 
have  been  dismissed  or  withdrawn.** 

To  the  third  InterrogatMy -It  answeredt 
**As  statedLta  anavartotho  sacond  Intsrroi 
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tory,  JiictcBOD  Bros,  hold  one  Are  policy  of  the 
Teutonia  Insorance  Company  for  $2,000,  and 
the  loss  nnder  said  policy  was  adjoBted  by 
Bald  defendants  and  respondent  for  $1,700, 
to  be  paid  only  when  all  pending  attadiments 
shall  have  been  dismissed  or  withdrawn. 
The  total  amount  then  to  become  due  and 
payable  wlU  be  |1,700  npon  dismissal  or 
withdrawal  of  said  attachments,  which  gar^ 
nlshee  Is  ready  to  pay  at  that  time." 

Judgment  was  rendered  by  the  district 
court  In  favor  of  the  plaintiff  against  the  de- 
fendants for  the  sum  claimed,  and  in  the 
same  Judgment  in  favor  of  plaintiff  "against 
the  Teutonift  Insurance  Company  of  New  Or- 
leans in  the  full  sum  of  seventeen  hundred 
dollars,  in  accordance  with  the  answer  of 
said  company  In  this  cause  that  they  owe  to 
said  defendants,  Jackson  Bros.,  on  Are  policy 
No.  1,110  according  to  adjustment  with  said 
Jackson  Bros." 

The  Teutonia  Insurance  Company  having 
appealed  to  the  court  of  appeal,  and  the  court 
having  atUrmed  the  Judgment  It  has  obtain- 
ed from  this  court  a  writ  of  review  under 
article  101  of  the  Constltntlon  of  1886. 

The  court  of  appeal  In  Its  opinion  says 
"there  was  nothing  before  It  to  show  that 
the  exceptions  were  tried  and  overroled,  or 
that  any  bill  was  reserved  to  such  dispo- 
sition. It  presumed  the  usual  coarse  was 
followed,  and  would  treat  the  qaestlons  pre- 
sented as  if  they  had  been.  The  case  seems 
to  have  been  called  and  tried,  and  Judgment 
was  rendered  against  the  Tentonla  Insnr^ 
ance  Company  In  the  sum  of  $1,700  upon  Its 
answer  in  the  case.  It  has  appealed,  and 
urges  through  its  counsel  two  reasons  why 
the  Judgment  ought,  not  to  be  maintained: 
First,  It  contends  that  the  citation  was  fatal- 
ly defective,  because  the  Teutonia  Fire  In- 
surance Company  was  cited.  Instead  of  the 
Tentonla  Insurance  Company;  and,  second, 
because  its  liability  to  the  defendants,  as 
shown  by  its  answer,  was  conditioned  upon 
the  dismissal  or  withdrawal  of  the  attach- 
ment suits  against  the  defendants;  that  said 
condition  had  not  been  complied  with,  and, 
unless  it  was,  the  company  owed  the  de- 
fendants nothing. 

"The  part  of  the  exception  which  challen- 
ged the  JurlBdlctl<m  of  the  coi^  seems  to 
have  been  abandoned;  at  least  it  la  not  urged 
befweuB," 

Opinion. 

Referring  to  the  objection  made  that  the 
dtation  waa  fatally  defectlre,  the  court  de- 
clared that  It  waa  too  general.  The  spedlle 
grounds  of  objection  should  have  been  point- 
ed out.  In  order  that  any  opportonity  might 
hare  been  given  to  correct  them.  If  not  suffl* 
dently  spedflc,  It  would  not  avail  the  party 
raising  it  That  it  was  a  well-settled  rule 
that  a  plea  of  misnomer  must  discJose  Uie 
foil  and  correct  name  alleged  to  be  Improp- 
erly designated,  and  that  the  party  was  not 
known  by  the  name  by  which  he  la  deslg- 
Bited.  Tbatt  If  the  Jodgmeat  wu  rendered 


In  defendants*  namOf  flie  amendment  was 
considered  as  made.  That  it  was  not  dabn- 
ed  that  there  waa  another  and  distinct  cor- 
poration known  as  the  Tentonla  Fire  Insur- 
ance. In  tact,  the  citation  was  addressed  to 
and  served  upon  the  president  of  the  Teu- 
tonia Insurance  Company,  and  the  Judgment 
was  against  it  It  concluded  there  was  no 
force  In  the  objection.  In  support  of  Its 
portion  it  cited  the  Ency.  of  Pleading  and 
Practice,  vol  4,  pp.  903.  804;  also  volume  8. 
pp.  156-163;  Scott  V.  Jackson,  12  Ia.  Ann. 
640;  and  State  v.  Wiggins,  45  La.  Ann.  416. 
12  South.  630. 

We  think  the  conclusion  of  the  court  of 
appeal  on  that  branch  of  the  case  was  cor- 
rect Article  482  of  the  Civil  Code  declares 
that  a  name  must  be  given  to  corporations, 
and  it  Is  in  that  name  they  must  sue  and  be 
sued  and  do  all  their  legal  acts,  although  a 
slight  alteration  in  this  name  be  not  impor- 
tant See,  also,  on  this  subject  the  case  of 
James  v.  Arkansaa  B.  R.  Co.,  110  La.  145, 
84  South.  837. 

The  Tentonla  Insurance  Company  was  in 
fact  a  fire  Insurance  company.  Its  president 
was  Albert  P.  Noll,  as  was  alleged  In  plain- 
tiff's petition;  and  It  bad  Issued  its  fire  pol- 
icy No.  1.110  in  favor  of  the  defendants,  as 
was  also  averred.  Hood  t.  OII7,  48  Ia.  Ann. 
1461,  22  South.  401. 

We  are  of  the  oplnlMi  ttiat  tiie  decision  of 
the  court  of  appeal  upon  the  second  point 
submitted  to  it  was  also  correct  The  gai^ 
nlshee  did  not  claim,  nor  does  it  now  claim 
nor  pretend,  that  any  attachment  had  been 
levied  against  the  defendants  or  the  funds  la 
Its  hands  other  than  that  in  this  very  case. 
Had  there  been  any  such,  it  certainly  would 
have  known  of  its  extotence,  and  it  should 
have  mentioned  and  shown  It  as  ahra  the 
drcumstaucea  connected  with  It  The  stlpa- 
lation  made  In  the  adjustment  between  the 
company  and  Jackson  Bros,  that  the  amount 
of  the  loss  should  not  be  paid  until  all  at- 
tachments affecting  its  payment  of  the  fund 
ataould  have  bew  disposed  of  had  reference 
timply  to  the  circumstances  nnder  which  tta 
indebtedness  to  Jackson  Bros,  should  be  paid, 
and  the  party  to  whom  that  payment  should 
be  made,  and  in  no  manner  affected  the  fact 
of  indebtedness. 

The  insurance  company  was  entitled  to 
protection  under  tiie  law  Itself.  Independent- 
ly of  any  conventional  agreement  against  a 
payment  which  might  place  It  in  danger  of 
paying  twice.  The  assured  hlmsdf  could 
not  exact  payment  to  the  pii^udloa  of  • 
selBure  or  attachment 

No  stipulation  between  the  Insurance  Cf»n- 
pany  and  Jackson  Bros,  could  impair  the 
right  of  the  plaintiff  under  the  law  to  issne 
garnishee  process  against  It  and  seise  and 
hold  the  amount  of  its  indebtedness  to  Jack- 
son Bros,  subject  to  payment  of  Its  own 
claim. 

The  Inaurance  company  argnea  tbat  tbm 
district  court  and  the  court  of  appeal  rcndar- 
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ed  Judgment  against  It  In  Uie  absence  of 
any  ttaverse  by  tbe  plaintiffs  to  the  answers 
wbicb  th^  made  to  tbe  biterrogatorles,  and 
any  trial  iqKm  sncb  traverse.  But  the  Judg- 
ment of  the  district  court  affirmed  by  the 
court  of  appeal  was  not  a  Judgment  opposed 
to  those  answers;  on  tbe  contrary,  It  was, 
as  declared  in  the  Judgment,  a  Judgment 
against  It  "In  accordance  with  Its  answer.'* 
The  auswbr  did  not  call  tm  a  traverse. 
Plaintiffs  were  entitled  to  a  Judgment  on  the 
answers  themselves  Just  ss  tbey  were.  The 
only  attachment  issued  against  it  was  under 
tbe  plalutlffi^  selsure,  and  on  payment  by 
the  Insurance  company  of  tbe  Judgmoit  ren* 
dered  against  it  in  this  auit  that  attachment 
wiU  fall. 

For  tbe  reasons  herein  ssslgned,  tbe  Judg- 
ments of  tbe  district  court  and  tbe  court  of 
appeal  berebi  reviewed  are  hereby  affirmed. 

IiAMD,  J.,  recused,  liavlng  presided  In  tbe 
district  court 


(lU 


Ml) 
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(Snpreme  Goort  of  Loulaiana.  Feb.  1,  1904.) 

8AIJD— VBNDOR'8  PSIVIX.EOB—PAROL  BVI- 
DBNGR. 

1.  Where  an  order  for  soodB  is  taken  by  a 
drummer  In  this  state,  su^ect  to  the  approval 
of  hla  prindpa),  and  is  trausmitted  to  the  prio- 
4dpal  In  another  state,  and  is  there  approved 
and  there  filled  by  the  segregation  and  shipment 
of  the  goods,  the  sale  is  a  contract  of  the  domi- 

of  the  vendor,  and  does  not  give  rise  to  a 
vendor's  privU^  on  tha  goods,  unless  such 
privily  «iati  under  the  laws  of  such  other 
Btate. 

2.  Altter,  where  the  sale  Is  consnmmated  by 
the  segregation  of  the  goods  from  a  stoclc  of 
goods  fa  this  state. 

3.  Where  the  order  was  in  writing,  it  evi- 
dences the  contract,  and  its  terms  cannot  be 
varied  or  contradicted  by  parol. 

CSyllabDS  by  the  Court.) 

Aroeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Conrad  De  Balllon, 
Judge. 

In  the  matter  of  the  succession  of  d  J. 
Welsh.  From  the  allowance  of  certain  ven- 
dor's jHlvlleges  and  tbe  denial  of  others,  tbe 
administrator  and  opponoits  sppeal.  Mod- 
llled. 

Bobert  Mon^^eiy  and  Shelby  Taytor*  for 
Appellants.   Story  *  Pngb,  for  appellee. 

PBOVOSTT,  J.  The  administrator  bav- 
Ing  filed  bis  final  account,  with  tha  Tuas 
Moline  Plow  Company,  and  the  Sontbem 
Bock  Island  Plow  Company,  of  Dallas,  Tex- 
as, and  T.  *  H.  Smith  &  Ca.  of  Dakin,  111., 
as  ordinary  creditors  thereon,  these  psrdee 
filed  oppositions,  claiming  the  vendor's  priv- 
ilege ou  the  proceeds  of  goods  sold  by  them 
to  tbe  deceased,  and  inventoried  and  soUt 
with  (be  other  effects  of  the  succession,  but 

IL  Sm  SRlaa.  voL  4»,  OSBL  DIfr  HW^M.  ' 


separate^,  after  bavlng  been  Identlfled  by 
them  as  their  goods,  yet  unpaid  for.  The 
administrator  denies  the  privilege,  because, 
he  says,  tbe  sales  were  made  at  tbe  domicile 
of  tbe  opptmaits  in  other  states,  and  are 
governed  by  tbe  laws  <tf  those  states,  wblcb 
do  not  recognize,  the  privily  in  question. 

In  their  brief  the  eounsti  Cor  tbe  adminis- 
trator say  that  "the  qnestion  in  their  sev- 
eral oppositions  to  be  determined  by  this 
court  is  wbetber  tlie  contracts  soed  <m  are 
Louisiana  contracts."  We  are  not  called 
upon,  therefore,  to  look  into  tbe  facts  of  the 
case  except  in  connection  wltb  this  question. 

In  each  of  the  cases  tbe  goods  were  sold 
through  a  drummer.  Tlie  drummer  took 
from  tbe  deceased,  Welsh,  who  was  a  going 
merchant  at  Crowl^,  La ,  an  nncondltlonal 
written  order  for  the  goods,  accepting  same 
subject  to  approval  by  his  principal,  and  tbe 
goods  were  shipped  in  due  course.  One  of 
tbe  shipments  by  tbe  Texas  Moline  Flow 
Company  was  made  from  Oueydan,  La.,  and 
will  be  considered  later  separately. 

The  case  is  undistinguishable  from  ttiat  of 
Oaflin  V.  Mayer,  41  La.  Ann.  1048,  7  South. 
189,  and  under  the  doctrine  of  that  case  tbe 
privilege  la  denied. 

In  each  of  tbe  cases  It  was  sought  to  be 
proved  by  parol  evidence  that  tbe  traveling 
agent  bad  full  power  to  bind  the  principal, 
and  that  tbe  stipulation  touching  approval  by 
tbe  principal  was  a  mere  empty  or  acddental 
and  meaidngless  tbrmallty.  Bnt  this  parol 
evidence  was  pnqiarly  objected  to  as  contra- 
dicting or  varying  the  written  contract 

The  lower  court  accorded  a  iwivilegt  to 
^  Teus  Moline  Plow  Company,  and  re- 
jected tbe  two  other  oppoirttions.  Donb^ 
less  this  privilege  was  thus  accorded  on  the 
strength  of  tbe  testimony  of  tbe  travding 
agmt  of  tbe  opponent  compai^  to  tbe  effect 
tiiat  the  consignee.  Wedsb,  refused  to  accept 
tiie  goods,  and  that  thneupon  an  arrange- 
ment was  made  by  which  he  k^  tliem  as 
goods  belonging  to  tbe  Texas  Moline  Plow 
Company,  to  be  paid  for  when  sold;  and  that 
later  in  tbe  fall,  after  some  of  tbe  wagons 
and  one  of  the  buggtee  bad  been  sold,  and  a 
settlement  b^ng  asked  for  them,  Welsh 
proposed  that,  if  certsin  discounts  were 
made,  he  would  take  the  goods,  and  give  his 
notes  for  the  price,  and  that  this  was  done. 

Counsel  for  the  administrator  says  that, 
as  against  a  dead  man.  whose  Hps  are  seal- 
ed, this  testimony  must  be  taken  cum  grano 
sails,  and  the  situation  Impressei  ns  in  tbe 
same  way.  Tbe  written  contract  stipulated 
that  the  order  was  not  subject  to  revoca- 
tion except  upon  payment  of  20  pee  cent,  of 
the  net  amount  of  the  goods.  Tbe  order 
was  a  considerable  one~4 1>210.  The  gooda 
bad  been  shipped  from  another  state,  and 
tbe  consignee  was  a  merchant  In  r^lar 
business.  Tbe  manager,  the  assistant  man- 
ager, and  the  adjuster  of  the  company  seem 
to  have  known  nothing  of  this  taking  back 
tbe  goods  and  subseQuently  selling  tbeu, 
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for  tbtj  make  no  aUiudui  to  It  In  Hielr  tea- 
tUnony.  Then,  again,  the  vltneBB  aaya  that 
the  goods  thus  refused  to  be  accepted  were 
sold  to  Welsh  "lata  In  the  fail,"  and  thut 
■^certain  discounts"  were  madew  Now,  the 
notes  weie  talm  tor  the  whole  pilee— that 
Is  to  nj,  appaientlj,  wlttont  any  discount 
having  been  made;  and  the  abort  time  In- 
terrening  between  ttie  taking  of  the  notes 
and  the  shipment  of  the  goods  would  hardly 
Justify  the  «Epreielon  "later  in  the  faU." 
The  notes  were  made  on  October  IBth,  and 
the  goods  were  invoiced  at  Dallas,  Tex.,  on 
September  23d.  Allowing  a  few  days  for 
them  to  reach  destination,  Cowley,  La.,  and 
barely  20  days  Interrened  between  the  al- 
lied refusal  to  receive  them  and  the  al- 
lied resale  erf  them  later  in  the  fall. 

The  testimony  would  more  nearly  fit  the 
shipment  made  from  Gtueydon,  Ia.  The  date 
of  that  shipment  was  ADgost  27th,  and  the 
date  of  the  note  given  for  It  is  November 
17th.  The  note  is  for  an  amount  less  than 
the  amount  of  the  Invoice,  and  the  goods 
included  hn^iea,  and  it  is  said  that  Welsh 
advanced  as  a  reason  for  not  recelvins  tbem 
that  they  were  damaged.  Here  was  a  rea- 
son for  refusing  to  accept,  and  here  also  Is  e' 
discount,  and  also  a  delay  such  as  might 
justify  the  expression  "later  in  the  ftll.** 

Be  the  foregoing  as  It  may,  however,  we 
have  concluded  to  allow  the  privilege  on  this 
shipment  from  Qneydan,  La.,  for  another 
reason.  The  sale  as  to  it  was  consummated 
at  Oueydan,  La.,  by  the  segregation  of  the 
particular  goods  from  the  stock  there  on 
hand,  and  thus,  under  the  doctrine  of  State 
V.  Shields,  110  La.  547,  84  South.  678,  wae  a 
Loulslaaa  contract 

The  indgmMit  aiY>ea]ed  from  Is  amended 
so  as  to  reduce  it  to  (600,  with  8  pa-  cent 
per  annum  Interest  from  December  9,  1901, 
the  amount  for  wUch  a  privilege  is  allowed 
to  the  Texas  Moline  Plow  Company,  and  as 
thus  amended  It  Is  affirmed.  The  on^onento 
to  pay  the  costs  of  this  appeaL 

NICHOLLS,  a  3n  absent;  sick, 

(Ul  La.  8M) 

No.  14,072. 
fiTATB  V.  THOMAa 
(Supreme  Court  of  Loalsiana.  Feb.  1,  1004.) 

CIUUINAL  LAW  —  PRESENCB  QP  ACCUSED  — 
MURDEH—BVIDENCB— THREATS. 

1.  The  accused  need  uot  be  present  when  the 
minutes  of  the  court  are  corrected  so  as  to 
make  them  conform  to  tiie  truth. 

2.  In  order  that  threats  shoald  be  part  of  the 
res  gestic,  something  more  must  be  siiowd  than 
that  they  were  made  •'recently." 

'3.  For  the  introdactioli  of  evldeDOe  as  to 
threats,  the  layiDg  of  a  foaadation  br  proof  of 
an  OT^rt  act  is  as  necessary  when  the  threats 
are  tKiuslit  to  be  proved  by  way  of  mlttgatlon, 
ns  whni  tl.<7  are  aoaglit  to  be  proved  by  way 
of  jii^iiru'iiflon, 

4.  II('iiiiirl<s  of  the  prosecuting  attorney  mere- 
ly by  wny  of  comment  on  the  heinoasness  of  the 
crime  for  which  the  accused  Is  b^ig  prosecuted 
are  wnf  nltjp^'tionnhhj, 

(Syilubus  lig  tiie  CourtJ 


Appeal  from  Ninth  Judicial  I>lstrlct  Court 
Parish  of  Ifadlson;  Brands  Xavler  Bansdtfl, 

Judge. 

William  Hwrnas  was  eosvictod  of  nmrder, 
and  appeals.  Affirmed 

A.  L.  Slack,  for  appellant  Walt^  Gulon, 
Atty.  Gen.,  and  David  Mandevllle  Evans.  Jr., 
Dlst  Atty.  (Lewis  Gulon,  of  counsel),  for  the 
Stste. 

PROVOSTT,  J.  The  defendant  was  con- 
victed of  murder  and  sentenced  to  be  hang- 
ed, and  be  appeals. 

He  assigned  as  error  apparent  on  the  face 
of  the  record  that  the  record  nowhere  show- 
ed that  an  Indictment  had  been  presented  in 
court  by  the  grand  Jury. 

The  assignment  was  well  founded,  but  the 
fact  being  that  an  indictment  had  been  duly 
presented,  altbough  the  minutes  of  the  court 
did  not  show  it,  the  Attorney  General  pro- 
cured a  correction  of  the  minutes  ana  of  the 
record  to  be  made  under  certiorari,  and  the 
record  does  now  show  compliance  with  this 
essential  formality. 

Now,  however,  the  defendant  flnOa  fault 
with  the  proceedings  for  the  cwrectlon  of  the 
minutes.  Tbey  are  Irregular  and  fatally  de- 
fective, he  ssyi;  In  that  they  were  made  out 
of  his  presence  and  without  notloe  to  Urn. 

The  defendant  did  not  need  to  lt»e  present 
when  the  court  corrected  Its  minutes  so  as  to 
make  tbem  conform  to  the  troth.  His  coun- 
sel was  notlfled  and  was  presmt.  This  was 
suiBclent 

Defendant  also  comptalns  of  the  lower 
court's  refusal  to  allow  him  to  prove  threats. 
The  ground  of  the  refusal  was  that  proper 
foundation  had  not  been  laid  by  proof  of  an 
overt  act  Defendant's  Inslstenoe  is  not  that 
a  proper  foundation  was  laid,  but  that  with- 
out the  laying  of  a  foundation  the  evidence 
was  admlstible  as  part  of  the  res  gestm  and 
In  mitigation. 

The  time  when  the  alleged  tbreata  w«e 
made  is  not  otherwise  spedfled  than  that  it 
was  "recentiy."  This  may  mean  hours,  days, 
or.  for  the  matter  of  that,  months,  before  the 
fatol  occurrence^  Bvldently,  .under  tbese  dz^ 
cumstances,  the  alleged  threats  sre  not 
shown  to  have  been  part  of  the  res  gestae 

So  for  as  proving  threats  without  having 
first  laid  a  foundation  Is  concerned,  to  say 
that,  wha«  the  proof  of  threats  Is  offoed 
In  mitigation, '  the  lajdng  of  a  fotmdatltHi  is 
unnecessary.  Is  to  say  that  tbreato  may  be 
proved  to'  all  eaSes  without  the  postnlato  of 
a  -  hostile  demonstratton.  The  sltnatton 
would  then  be  that  thraato  could  be  pioved 
In  every  case  of  murdor,  and  the  firmly  es- 
tabUsfaed '  Jtirlsprudence  reqidring  the  proof 
of  an, overt  act  as  a  postnlato  to  the  totrodue- 
tion  of  evidence  of  tbreato  would  be  wiped 
out  This  potot  as  to  the  admissibility  of 
tbreato  in  mitigation  where  inadmissible  In 
Justification  Is  not  new,  it  having  l>eea  ruled 
on  adversely  In  the  following  cases:  Stoto 
T.  darter,  45  lA.  Ami.  1828,  U  Bootli. 
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State  T.  Robertson,  30  La.  Ann.  340;  State 
T.  Barker,  46  La.  Ann.  804,  15  Sotitb.  88. 

Afiother  complaint  refers  to  certain  ze- 
marks  of  the  district  attorn^  in  his  argu- 
ment to  the  ]vry. 

The  remarks  were  mere  comments  on  the 
helnonsnesB  of  the  crime  of  murder.  The 
jndge  and  the  witness  of  defendant  on  the 
new  trial  concur  In  saying  that  "the  terms 
-were  osed  by  the  district  attorney,  but  were 
used  In  such  tray  as  to  give  the  Impression 
that  they  were  spoken  of  any  crime  which 
would  be  characterised  by  the  attributes  pe- 
culiar to  this  case.  I  understood  them  to  be 
applied  In  a  general  way  to  cases  of  that 
nature."  We  do  not  understand  that  the 
(Ustrtct  attorney  is  precluded  from  that  line 
of  argument.  Besides,  the  remarks  were  not 
objected  to  at  the  time  they  were  nuuto. 

Judgment  alllrmed. 


(ui  La.  nai) 


No.  14.95a 


OraWN  or  UANDEVILLB  r.  BAND. 
(Snpreme  Court  oC  Louisiana.  Feb.  1,  19040 

ORDIHAMCaS-PROMULGATION-rORH- 
VAUDITY. 

1.  The  ordlaanees  of  a  coimcil  haTe  tiie  force 
of  law.  They  should  be  promulgated  in  manner 
required,  and  they  should  be  advertised  and 
made  pablic. 

They  should  be  signed  by  the  president,  or  at 
least  by  the  secretary. 

"When  the  fact  is  denied  that  a  certain  or- 
dinance had  been  enacted  by  a  town  couudl, 
the  fact  can  only  he  proved  by  the  deliberations 
of  the  council  and  their  promnlgation  duly  at- 
tested."  Mayor     Dupnls,  30  La.  Ann.  1105. 

2.  Ordinances  must  be  generaL  They  should 
not  render  it  possible  for  persona  engaged  In 
hairiness  in  a  public  place  to  carry  it  on.  while 
piohlbitiog  others,  who  come  in  afterward,  from 
carrying  on  simllaz  business. 

(Syllabns  by  the  Court.) 

Appeal  from  Mayor's  Cour^  Town  of  Mftn- 
deville;  B.  B.  Paine,  Judge. 

James  Band  was  convicted  of  a  violation 
of  the  ordinance  of  the  town  of  MandevUl^ 
and  pppeala  Reversed. 

Heniy  L.  Oailand,  for  q>pellant.  Jona- 
than N,  Luce,  for  appellee. 

BRBAUX,  J.  The  defendant  was  charged 
with  having  violated  Ordinance  29  of  the 
town  council  of  the  town  of  Mandevllle  on 
July  U, 

He  was  tried  and  convicted.  The  sentence 
imposed  iB  a  fine  of  $25,  or  Imprisonment  for 
90  days  In  the  Jail  of  ^  town,  and  costs. 

From  the  sentence  and  judgment  Oefend^ 
ant  prosecutes  this  appraL 

The  ordinance  which  the  defendant  Is 
charged  with  having  violated  makes  it  penal 
h^eafter  for  any  one  to  open  a  Ilqncr  saloon 
without  first  petitioning  the  mayor  and  conn- 
eil  in  the  manner  therein  mentioned-  by  pub- 
Itcatlou,  and  After  the  ezplratira  of  the  pub- 
lication the  petition  Is  to  be  granted  if  it 
meets  with  no  omwsitlon.  To  copy  from  the 


ordinance,  "No  privilege  to  be  granted  within 
five  hundred  feet  of  any  church  or  school 
house,"  and,  further,  "Any  person  violating 
the  provisions  of  this  ordinance  shall  be 
fined  (^.00)  twenty-five  dollars  and  In  de- 
fault of  payment,  to  be  imprisoned  for  a 
tenn  of  ninety  days  in  the  town  Jail." 

This  ordinance  is  of  comparatively  re- 
cent date— the  year  1W2. 

The  charter  makes  it  the  duty  of  the 
mayor  '*to  preside  at  the  sittings  of  the  town 
council,  to  sign  all  the  regulations  and  town 
ordinances."   Section  7. 

As  relates  to  the  facts.  It  appears  that  the 
ordinance  had  not  been  signed  by  the  mayor, 
or  any  one  else.  It  was  only  signed  on  the 
day  the  case  was  tried.  It  also  appears  tliat 
there  are  two  other  saloons  as  near  the 
church  as  defendant's  saloon. 

An  ordinance,  being  a  law.  should  be,  sign- 
ed  by  some  one  to  give  it  anthentlclty.  In 
this  Instance  it  was  signed  on  the  day  the 
suit  was  called  for  trial.  Before  that  time 
It  did  not  show  upon  Its  face  that  it  had 
been  legally  adopted  and  had  become  effect- 
ive, or  that  It  was  in  any  way  the  ordinance 
of  the  town. 

It  is  one  of  the  charter  provisions  that  the 
ordinance  shall  be  signed.  It  should  have 
been  advertised.  If  ft  was  made  public  by 
any  of  the  legal  methods,  it  lacked  authen- 
ticity sufficient  to  show  that  it  was  a  legal 
ordinance  of  the  council. 

It  was  rather  late  for  the  mayor  to  af- 
fix his  signature  to  the  ordinance  «i  the  day 
the  case  was  tried. 

Publicity  is  of  Importance  in  the  adminis- 
tration of  public  affairs.  The  mayor,  upon 
whom  it  devolves  .to  compel  the  inhabttanta 
of  the  town  to  obey  Its  laws  and  to  perform 
such  duty  as  may  be  required  by  the  munic- 
ipality, should  himself  comply  with  the  plain 
provision  which  reqnirea  lilra  to  "sign  the 
ordinances.** 

As  relates  to  the  belated  signature  affixed 
nunc  pro  tunc,  we  can  only  say  that  nunc 
pro  tunc  can  be  made  to  cure  a  multiplicity 
of  omissions  and  oversigbte,  but  not  to  the 
extent  of  supplying  the  absence  of  all  sig- 
nature going  to  show  validity  of  an  ordi- 
nance. This  was.  In  the  main,  the  view  ex- 
pressed In  Mayor  of  Breaux's  Bridge  v.  Du- 
puls,  30  La.  Ann.  1105,  to  which  we  adhere. 

In  the  second  place,  we  feel  quite  confident 
in  the  correctness  of  the  conclusion  that  an 
ordinance  should  not  discriminate  in  favor 
of  any  one.  Drawn  as  It  Is  In  this  case,  the 
ordinance  vrould  have  the  effect  of  permit- 
ting the  f<»lunate  few  who  are  conducting 
the  saloon  bocdness  vrithln  the  designated 
limits  to  continue  unmolested  with  th^ 
business,  while  the  less  fortunate,  who  come 
after,  are  excluded.  ■ 

It  Is  well  settled  In  matter  of  municipal 
regulation  Hiat  a  person  engaged  In  a  par- 
ticular business  In  a  particular  locality  is 
not  to  be  advantaged  by  an  ordinance  to  per- 
mit him  to  continue  his  business,  whilst 
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otberB  axe  forbidden  from  carrjrliig  on  tbe 
same  busings. 

Principle  very  elmUar  was  laid  down  In 
Town  of  Crowley  t.  West,  SZ  La.  Ann.  627, 
27  South.  63. 47  U  B.  A.  662,  78  Am.  St  Bep. 
355,  following  the  leading  case  of  YUik  Wo 
T.  Hopldna.  118  U.  S.  366,  6  Sup.  Ct  lOM, 
30  L.  Ed.  220. 

The  ordinance  in  this  case  does  not  ap* 
pl7  to  all  alik^  and  it  does  discriminate  as 
to  time.  It  provides,  in  effect,  that  from  the 
year  1902  no  saloon  shall  be  kept  within  cer- 
tain limits,  while  it  leaves  free  to  carry  on 
the  business  those  who  were  within  time 
llmlta.  The  ordinance,  tai  dtect,  provides 
that  hereafter  it  shall  be  unlawful  to  "es- 
tablish or  set  up  a  drinking  house." 

We  agree  with  tiie  able  and  learned  coun- 
sel for  plaintiff  that  no  license  should  issue 
to  a  ^rson  conducting  a  saloon  within  600 
feet  of  a  church'  or  schoolhouae,  whether 
ancta  person  shall  hereafter  open  a  barroom, 
or  whether  he  is  now  conducting  a  barroom. 
But  it  Is  a  fact  that  under  the  ordinance  this 
general  prohibition  la  not  possible,  tor  the 
ordinance  limits  it  as  follows: 

That  hereafter  It  shall  be  unlawful  to  set 
vjf  or  establish  any  drinking  bouse. 

Whatever  power  the  town  has,  its  ordi- 
nances should  affect  all  aJike. 

For  reasons  assUtned,  the  Judgment  axh 
pealed  from  Is  avoided,  reversed,  and  an- 
nulled. 

It  la  further  ordered,  adjudged,  and  de- 
creed that  the  sentence  Is  annulled,  the  fine 
set  aside,  and  the  defendant  released. 


(Ul  La,  808) 

No.  15,096. 
STATE  V.  BOBEBTSON. 
(Supreme  Court  of  Louislaua.  Feb.  1,  1904.) 

IiARCEOTT—TBRDIGT— SENTENCE. 
1.  Where  a  perBOn  Is  charfreil,  under  Act  No. 
107  of  1902,  with  stealing  $80,  an  offense  pun- 
ishable by  imprisonmeDt.  with  or  without  hard 
labor,  the  question  whether  he  stole  that 
amoont,  or  less,  is  one  of  fact,  which  is  not  an- 
swered by  a  verdict  of  "Gailty  of  larceny," 
since  the  accused  would  be  equally  guilty  of 
larcen;!'  [f  he  had  stolen  less  than  $20  or  less 
than  $5,  offenses  of  lower  grades,  for  which  the 

Jionishment  is  lighter:   and  in  such  case  tlie 
udge  is  without  authority  to  Impose  senteDce 
for  the  higher  grade,  since  the  Jury  may  have 
conricted  of  the  lower. 
(Syllabaa  by  the  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Pariah  of  Iberia;  T.  Don  Foster,  Judge. 

Dudley  Bobertson  was  convicted  of  lar- 
ceny, and  appeals.  Beversed. 

John  Bobert  Davis,  for  appellant  Walter 
Guion,  Atty.  Oen.,  and  Edwin  Sidney  Brous- 
sard,  Dist.  Atty.  (Lewis  Ouion,  of  counsel), 
for  the  State. 

Statement 

MOXBOE,  J.  The  defendant  was  Indicted 
upon  two  counts— the  one,  for  breaking  and 
entering  a  store  In  the  nighttime  with  ln< 


tent  to  commit  a  crime;  and  tiie  oUier,  Cor 
stealing  9S0l  He  waa  convicted  of  "larceny," 
and  has  appealed  from  a  smt^ice  of  Imfvls* 
onment  at  hard  labor  for  18  months.  His 
counsel  presented  to  the  district  court  a  mo- 
tion In  arrest  of  Judgment  on  the  ground  fltat 
the  law  grades  the  crime  of  larceny,  and 
Imposes  one  penalty  tfa  the  larceny  of  prop> 
erty  of  greater,  and  another  penalty  fiv  the 
larceny  ot  property  of  less,  value  than  |20; 
that  It  Is  the  provtooe  of  the  Jury  to  deta> 
mtaie  of  wMch  grade  the  accused  is  guUty; 
and  that  in  the  absence  of  any  finding  by  the 
Jury  upon  that  subject  the  Judge  is  unau- 
thorized to  Impose  sentence. 

The  motion  was  overruled  for  reasms  atat^ 
ed  by  the  Judge  a  qao,  substantlally  as  fid- 
lows: 

That  Act  No.  107,  p.  161*  of  100%  ^xily 
goes  so  far  as  to  state  the  penalty  to  be  im- 
posed for  the  larcNiy  of  prop^ty  of  different 
valuations,"  and  is  intended  to  guide  the  tri- 
al Judge  in  Imposing  the  sentoice;  that  tlie 
accused  was  charged  vrlth  having  stolen  930 
in  currency;  that  be  admitted  that  he  had 
broken  Into  the  store  from  which  the  money 
was  stolen;  that  he  returned  fl8.71  of  ftm 
money  admitted  to  liave  been  token  by  him, 
and  that  there  vras  no  evidence  as  to  what 
became  of  the  balanoch 

Opinion. 

Article  166  of  the  CJonstitntion  requires  tb» 
General  Assembly  to  "grade  all  misdemean- 
ors and  minor  offenses  against  the  state  and 
to  fix  the  minimum  and  maximum  penalties 
therefor,"  and  Act  107,  p.  161,  of  1002,  was 
passed  in  conformity  to  that  requirement 
Section  6  ^wge  162)  of  that  act  ivovldes.  In- 
ter alia,  that  "whoever  shall  be  guilty  Of 
the  larceny  of  propwty  of  less  value  than 
five  dollars  shall  be  Imprtsoned  not  more 
than  sixty  days  nor  leas  tiian  ten  days;  If 
said  property  be  of  the  value  of  five  doUu^ 
or  more,  but  less  than  twenty  dollars,  the 
punishment  shall  be  ImprlBonment  for  not 
more  than  six  months  nor  less  than  one 
month;  if  the  value  of  said  property  be  tvrok- 
ty  dollars,  or  more,  but  less  l^n  one  bun- 
dred  dollars,  the  punishment  shall  be  Impris- 
onment wifli,  or  without  hard  labor,  not  ex- 
ceeding two  years  and  not  less  than  three 
montiiB,"  etc 

The  offense  charged  In  tiie  first  count  of 
the  Indictment  is  neeeasarlly  punishable  wltli 
hard  labor,  and  upon  tbnt  count  tbe  accused 
vras  entitled  to  be  tried  by  a  Jury  of  12.  The 
offense  charged  In  the  second  count  may  be* 
but  Is  not  necessarily,  punishable  by  Impris- 
onment at  hard  labor,  and  upon  that  count 
the  accused  vras  entitled  to  be  tried  by  a 
Jury  of  five.  Rev.  St  |  852;  Act  No.  107.  pw 
161.  of  1002.  supra;  Const  art  116.  As  the 
state  proceeded  upon  both  counts,  a  Jury  of 
12  was  properly  Impaneled,  and  Ite  verdict 
was  as  necessary  to  his  conviction  of  any 
offense  as  to  his  acquittaL  Beyond  tills,  in 
all  criminal  cases  tbe  Jury  are  the  exclusire 
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jndcet  of  tin  facts  on  the  qnMtku  of  tbe 
guilt  or  Innocence  of  tbe  accused  (Oonst  art, 
179);  and  wtaer^  aa  In  tbe  instant  case,  tbe 
grade  of  tbe  offense  depends  upon  a  finding 
of  fact,  tbat  fact  mrat  be  found  by  tbe  Jnry, 
tbe  Judge  baring  no  otber  function  to  dis- 
cbarge tbaa  to  declare  tbe  penalty  Imposed 
by  law  for  an  offense  of  tbe  grade  so  found. 
If  tbe  accused  bad  been  found  "Guilty  of 
larceny  as  cbarged,"  tbe  case  would  bare 
been  different,  since  be  was  charged  wltb 
bavlng  stolen  property  of  tbe  value  of  $30, 
and  tbe  law  fixes  tbe  penalty.  But  be  was 
found  guilty  of  "larceny,"  and  tbe  trial  jnAge, 
In  order  to  Justify  tbe  Bentence  Imposed,  was 
obliged  to  determine  for  bimself  tbat  the  ac- 
cused bad  stolen  more  than  $20— a  fact.  If  It 
be  a  fact  which  tbe  Jury  may  not  have  In- 
tended, and  which  the  Judge  was  not  au- 
thorlzed,  to  find.  "Where  there  la  reasonable 
doubt  as  to  value,  conviction  should  be  of  the 
lower  grade."  A.  &  B.  Bncy  of  Law  (2d  Ed.) 
vol.  11.  p.  467,  note  2.  To  this  may  be  add- 
ed tbat  where  the  ofTense  of  which  the  ac- 
cused Is  convicted  may  be  of  tbe  lower 
grade,  he  ought  not  to  be  sentenced  for  tbe 
higher. 

There  are  several  bills  of  exception  In  the 
record  upon  which  we  deem  it  unnecessary 
to  pass. 

For  the  reasons  assigned,  it  la  ordered,  ad- 
Judgedt  and  decreed  that  the  Judgment  and 
verdict  appealed  from  be  set  aside  and  annul- 
ledt  and  tbat  the  ease  be  remanded  to  be  fur* 
ttier  proceeded  with  according  to  law. 


(Ul  La.  8U» 

No.  16,009. 
STATE  T.  NIX. 
(Supreme  Court  of  LouiBiaoa.  Feb.  1,  1004.) 
csasmAh  law  —  witnesses  —  suMMONtNa — 

HURDBR- BVIDENCE^-THRBATS 

—INSTRUCTIONS. 

1.  Tu  criminal  cases,  the  Kummous  of  a  wit- 
ness from  another  parish  is  not  a  matter  of 
right.  The  applicant  must  state  on  oath  what 
it  is  expected  to  prove  fay  the  witness,  and  the 
jndgfl  has  the  discretion  to  determine  whether 
the  attendance  of  the  witness  is  indispeii  sable 
to  the  trial.  Rev.  St.  1870,  §  1036.  Hence  the 
mere  piaring  on  the  clerk's  order  book  of  direc* 
tions  to  issue  snmmouses  is  not  dne  diligence  In 
obtaining  the  attendance  of  witnesses. 

2.  It  is  too  well  settled  for  dlscnsslon,  that 
tile  state  may  prove  prior  threats,  gaarrels.  and 
dlfDeultles  between  the  accused  and  tbe  deceas- 
ed, for  the  purpose  of  showing  malice. 

S.  A  requested  charge  "that  race,  color,  or 
pravkHiB  conditioni  must  not  mtw  into  tbe  de- 
liberations of  the  Jury;  that  all  persons,  of 
whatever  race  or  color,  are  equal  uuder  the 
law" — was  properly  refosed,  as  irrelevant  to  the 
issnes;  the  conrt  having  charged  the  Jury  that 
all  witnesses,  including  the  accnsed,  were  en- 
titled to  equal  credence,  unless  contradicted  or 
impeached,  and  there  being  no  complaint  that 
the  rbargc  was  erroneous  in  any  particular.  It 
If"  to  be  presumed  that  the  Jnrors  were  Impar- 
tial, and  withont  bias  or  prejudice  against  the 
defradant.  The  question  of  race,  color,  or  pre- 
vious! condition  was  Irrelevant.  State  T.  Casey, 
44  La.  Ann.  969,  11  South.  S88. 

fSjlIabus  by  the  Court) 

1  L  See  Homicide.  voL  H,  Oeat.  Dig.  |  ISL 


Appeal  from  Nbietoenfli  Judicial  District 
Court,  Partsb  of  Ibala;  T.  Don  Foster,  Judge. 

Louis  Nix  was  convicted  oi  manslangbter, 
and  appeals.  Affirmed. 

Jobn  Bob^  Davis,  for  appellant  Wal- 
ter Gnion,  Atty.  Gen.,  and  Edwin  Sidney 
Broussard,  Dlst.  Atty.  (Lewis  Onion,  of  coun- 
sel), for  tbe  State. 

LAND,  J.  Tbe  defendant  was  Indicted  for 
murder,  the  jury  found  him  guilty  of  man- 
slaughter, and  be  was  sentenced  te  10  years' 
Imprisonment  in  tbe  penitentUuy.  Defend- 
ant appealed. 

The  alleged  homicide  was  eommltbed  on 
August  25.  1003.  and  tbe  indictment  filed,  on 
November  13,  1808.  Tbe  defendant  was  ar^ 
ralgned  on  Noronber  14th,  and  tbe  cue  was 
fixed  for  trial  for  November  23d.  On  the 
day  fixed  for  trial,  defendant  filed  a  motion 
for  a  cotttlnnance  <m  tbe  ground  of  tbe  ab- 
sence of  material  wttneasea.  This  motion 
was  denied,  but,  It  appearing  tbat  a  propw 
venire  lad  not  been  served  on  defendant  the 
case  was  reassigned  fmr  November  SOtb,  on 
wbicb  day  defendant  renewed  bis  motion  tor 
a  oontlnnonce  nnlil  the  r^nlar  tenn  of  court 
In  bis  first  motion.- defendant  stated  tbat  bis 
13iree  absent  vrltnessss  were  all  resldMite  oi 
Iberia  parish,  and  were  living  In  tbe  town  of 
Jeaneretto  at  tbe  time  be  waM  arrested;  that 
one  of  tbem  was  111  In  bed,  and  the  otber  two 
were  absent  at  sugar  making. 

In  his  second  motion,  defendant  sets  forth 
that  Lee  Brannon  and  Frank  Bason  were 
"living"  witnesses,  and  that  their  domicile 
was  Jeanerette,  La.;  that  they  woe  tempo- 
rarily absent  from  Uielr  home,  eaigaged  In 
sugar  maUng,  tb^  wbereabonts  bebig  un- 
known, but  could  be  had  and  said  witnesses 
produced  at  tbe  next  tenn  of  court;  that  de- 
fendant bad  duly  summoned  tbme  vrttnesses 
by  the  names  they  were  commonly  known, 
by  giving  the  ordw  to  the  clerk,  and  bad  used 
all  due  diligence  in  tbe  pranlses;  and  tbat 
he  opected  to  prove  by  said  witnesses  cer- 
tain facts,  showing  self-defense^  which  he 
could  not  substantiate  by  any  otber  witness. 

In  his  reasons,  ttie  trial  judge  stetes  that 
tbe  sherlfTs  return  on  the  summonses  show- 
ed tbat  no  such  witnesses  as  Brannon  and 
Easrai  were  known  In  tbe  locality  of  Jeaner. 
ette  by  white  or  colored  people  who  had  re- 
sided there  all  their  Uvea,  and  that  be  bad 
made  dlligettt  mqulry  In  vain  to  tocato  said 
witnesses.  This  return  was  before  tbe  court 
when  tbe  first  motion  for  a  continuance  was 
fwnsldered.  The  Judge  further  states  as  toU 
lows:  "On  tbe  day  fixed  for  trial  by  the  re- 
assignment counsel  for  dsfmidant  again  ob- 
jected to  gohig  to  trial  on  tbe  gronnd  of  tbe 
absence  of  Lee  Brsnnon  and  Frank  Bason, 
tbe  two  witnesses  who  could  not  be  found  on 
the  2Sd,  on  tbe  grounds  tbat  they  were  ab* 
sent"  His  wder  for  tbdr  summons  In  <»der 
book  In  the  clerk's  ofilce  ^ows  Ibat  be  stated 
that  Brannon  lived  In  Lake  Charles,  and  that 
Bason  lived  somewhere  In  the  nel^borhood 
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of  Uorgan  Qty>  Tbe  judge  furtber  states 
that  tba  district  attoraey  objected  on  the 
grounds  tiiat  the  proper  aflldaTlt  had  not 
been  made  for  the  suttmumlnc  of  -witnessM 
residing  beyond  the  limits  of  tbe  parish,  and 
concludes  with  the  declaration  ttiat;  from  all 
the  facts  before  the  court,  he  considered  that 
the  application  was  made  for  delay. 

We  think  It  apparent  from  the  record  that 
summonses  Issued  to  tiiese  witnesses  as  res- 
Idoits  of  Iberia  pariah,  and,  when  the  sher- 
iff's return  showed  that  they  were  unknown 
and  could  not  be  found,  tin  defendant  ap- 
plied for  a  conttnnance  on  the  ground  that 
ther  were  temporarily  absoit  from  the  ^r- 
iBh;  that,  twfore  the  case  was  called  for  tri- 
al on  the  reassignment  counsel  for  defense 
ordered  summonses  to  issue  to  these  witness- 
es as  Uvlng  or  residing  In  other  parishes, 
without  making  the  aflldaTlt  required  -  by 
law.  The  record  does  not  show  that  any 
summons  was  Issued  on  this  ordee. 

The  snmuKms  of  a  witness  ftom  otha  par^ 
liriies  la  not  a  matter  of  right  The  statute 
reaulres  the  applicant  to  state  on  oath  what 
It  is  e^q^ectcd  to  prove  by  the  wltnesB,^  end 
the  Judge  has  the  discretion  to  determine 
whether  the  attendance  of  the  witness  1b  In- 
dispensable to  the  trial.  Rev.  St  1S70,  S 
1086. 

We  are  of  opinion  that  the  motion  for  a 
continuance  was  properly  orerruled  for  want 
of  doe  dlllgeuce  on  the  part  of  the  accused, 
and,  on  the  facts,  we  are  not  prepared  to  say 
that  the  Judge  abused  the  discretion  Tested 
in  him  by  law  In  such  cases. 

Bills  of  occeptlon  from  No.  2  to  No.  8,  la- 
^nslTB,  were  all  taken  to  the  admlBslbilUy  of 
testimony  on  behalf  of  the  state  to  prove 
couTWBatlons,  quarrels,  and  disputes  between 
the.  accused  and  the  deceased  a  few  hours 
before  tbe  homicide,  Tlic  teetlmoiiy  was 
dearly  admissible  to  bIiott  innlice.  Tbe  au- 
thorities are  too  numerous  foT  citation. 

Bill  No.  ft  was  reserved  to  the  refusal  of 
the  Judge  to  charge  specially  '*that  race,  col- 
or, or  previous  conditions  must  not  enter  into 
the  deliberations  of  the  Jury,  that  all  persona, 
of  whatever  race  or  color,  are  eqnal  under  the 
law."  "This  charge  was  requested  becanse 
the  accused  was  a  negro  being  tried  for  kill- 
ing a  white  man." 

The  reasons  of  the  Judge  are  substantially 
that  the  charge  had  uo  application  to  the  is- 
sue  presented— the  defendant  pleading  self- 
defense— and  that  as  sbown  by  his  written 
charge,  be  had  charged  the  jnry  that  all  wit- 
nesses were  of  equal  credibility,  and  their 
evidence  was  to  be  given  equal  weight  un- 
less contradicted  or  impeached,  and  that  the 
acctised,  who  was  a  witness  In  his  own  be- 
half, was  entitled  to  as  much  credeuce  and 
belief  as  any  other  witness.  Tbe  written 
charge  Is  not  in  tbe  record.  As  no  exception 
was  taken  to  the  Judge's  charge,  the  pre- 
sumption Is  tluit  the  law  applicable  to  the 
case  was  charged  correctly,  and  that  tbe  ac- 
cused had  a  fair  and  Impartial  trial.  The  ac- 


eased  made  no  objections  to  the  composttloa 
of  the  Jnry,  and  tlw  oohv,  raee^  cr  previons 
condition  of  the  Jurors  is  not  shown  by  the 
reowd.  The  time  for  testing  i^ejodlce  OB  tbe 
part  of  Jurors  was  on  th^  examination  on 
tbdr  voir  dJre^  Ai  tbe  Jmon  wwe  aceeptsd 
without  objecttou,  and  sworn  to  try  the  case 
according  to  t3ie  law  and  the  evidoioe,  the 
presumption  Is  that  they  were  without  bias 
or  prejudice  agahut  the  accused.  Tbe  tduuge 
of  tbe  Judge,  as  far  as  we  are  Informed  Ixy 
the  record,  was  talr.  Impartial,  and  excluded 
an  eonsidmitloiu  race  and  coltn-.  The  Ju- 
rors are  presumed  to  have  been  nnptejudlced, 
and  were  bound  by  their  oaths  to  r^om  a 
verdict  according  to  tbe  evIdoBce.  The  bill 
does  not  lAow  whweln  the  charge  was  ap- 
plicable to  die  Issues  before  the  Jury,  and  ev- 
ery Juror  must  have  known  that  all  persons 
are  equal  xmder  the  law,  and  that  It  Is  both 
legally  and  morally  wrong  to  acquit  or  con- 
vict an  accused  pwson  on  account  of  his  race 
or  color.  In  tbe  absence  of  all  showing  of 
prejudice  and  relevancy,  we  affirm  tbe  rul- 
ing of  the  district  Judge,  believing  that  he 
saw  that  the  accused  had  a  fair  trial  before 
an  impartial  Jnry.  See  State  t.  Casey,  44 
La.  Ann.  968,  11  South.  588. 

The  verdict  and  sentence  appealed  ftom 
are  therefore  affirmed. 


qn  La.  su} 

No.  15411. 

DRAINAOB  COMMISSION  07  NEW  OBr 
LEANS  V.  CHABLES  F.  COLLOM 
&  00.  et  at 
(Supreme  Court  of  Louisiana.  Feb.  1,  1901.) 

APPBAIr-INTBiaJOCCrrORt  ORBBRr-DVOSI- 

TIONS. 

1,  No  appeal  lies  from  an  interlocutory  or- 
der dismlsfiing  a  rule  taken  by  defendants  on 
plaintiff  to  returu  into  court  a  deposition  in  the 
possession  of  a  nouresident  commissioner. 

2.  The  injurr  that  may  result  from  the  mllng 
Is  not  Irreparable.  State  ex  rel.  Cole  v,  Judce, 
29  La.  Ann.  808.  Defendants  may  obtain  the 
deposition  on  paying  charges  for  execuUog 
same,  aud,  failinr  In  this,  certainly  have  the 
legal  right  to  take  the  deposition  of  ue  witncn. 

(SyUabus  1^  the  CoutO 

Appeal  from  GlvU  District  Oonrt  Parish 
of  Orleans;  Thomas  O.  W.  HIUs.  Jndge. 

Action  by  tbe  Drainage  Commission  at 
New  Orleans  against  Charies  F.  OoUom  ft 
Co.  and  others.  From  an  orda  dismissing 
a  rule  to  show  causes  defendante  appeal. 
Dismissed. 

Solomon  Wolff,  tor  appellants.  Omer  Til* 
Ier6,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

LAND,  J.  Counsel  for  plaintiff,  on  April 
16,  1902,  obtained  an  order  for  a  commission 
to  take  the  testimony  of  several  nonresidrat 
witnesses,  among  them  one  W.  L.  Marshall, 
of  the  city  of  New  Tork,  and  the  court  al- 
lowed 20  days  for  tbe  return  of  the  com- 
mission. . 
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On  September  6,  190S— nearly  17  mcmths 
Rfterwards— defeoclants  filed  a  rule  on  plain- 
tiff to  dhow  cause  why  the  said  commission 
ehouU  not  be  returned  to  the  court,  alleging 
that  the  wltDeas  bad  answered  all  the  inter^ 
rogations  to  blm  propounded,  and  that  tiie 
plaintiff  has  the  same  in  his  posBeaidon. 

After  bearing  the  erldence,  the  court  dis- 
missed the  rule.  From  this  ruling  the  de- 
fendants have  appealed,  and  plaintiff  has 
moTed  the  conrt  to  dismiss  the  appeal  on  the 
ground  that  the  order  Is  Interlocutory,  and 
will  not  cause  appellanta  Irreparable  injury. 

lu  State  ex  rel.  Jams*  L.  Oole  t.  Judge,  etc., 
29  Ija.  Ann.  SOS.  this  court  said:  "We  think  the 
correct  doctrine  on  this  subject  is  stated  by 
this  court  In  Hyde  Jenkins,  0  Ia.  427,  to 
the  effect  that  to  entitle  a  party  to  an  appeal 
ttvm  an  Interlocutory  Jodgment  <t  Is  unnec- 
essary that  the  Injury  be  absolutely  lixep- 
arable.  It  suffices  If  It  be  such  a«  would 
Im  Irreparable  by  the  final  judgment  If 
-tUs  final  decree  cannot  replace  the  party  In 
4be  adrantageoos  positioD  be  occupied  before 
the  Interlocatcay  jndgmrat  the  Injury  Is  Ir^ 
reparable." 

If  we  should  find,  on  appeal  from  the  final 
■judgment  that  the  judge  a  quo  erred  In  dls- 
mlBslng  the  rule,  we  can  and  will  rererse  his 
ruling,  and  grant  tiie  order  prayed  for.  The 
district  ji^e  fouDd  that,  the  deposition  wu 
not  bi  possession  of  plaintiff,  but  of  the  no- 
tary In  New  Toric,  who  beld  it  by  order  of 
plaintiff's  counseL  It  was  snggosted  that 
defendants  could  pcocure  the  depositloQ  by 
praying  the  costs  of  exBeutlng  tbe  oommla- 
alon.  It  is,  bowerer,  eTident  that  defOnO- 
ants  can  make  the  wltneaa  th^  own,  and 
take  his  deposition  in  their  own  behalf. 

If  appeals  were  permitted  from  ruling  on 
motions  to  prodoce  and  similar  hrtorlocotory 
ordwa,  "there  would  be  no  end  of  appeals." 
State  ex  rel.  Oole  t.  Judge,  29  La.  Ann.  808. 
Defesidants  say  In  tbeir  brief  that  they  will 
be  Irr^rably  Injured  "It  tbey  are  forced  to 
trial  before  the  d^Hwltlon  is  returned  to 
court"  The  consequences  feared  by  defend- 
ants are  reparable,  as  there  can  be  no  qu^ 
tion  that  an  order  refusing  a  qontlnuance  Is 
rOTlewable  on  appeal  from  the  final  judg- 
ment In  tbe  suit 

-It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tlte  appeal  taken  bw^.Jiy  de- 
fendants be  dismissed,  at  tbolr  cost 


(lU  La.  S17) 

No.  14,957. 

LOniB  WB3RNHR  SAWMILL  CO.  T, 
O'SHEB. 

(Supreme  Oourt,of  Lonisiana.  Feb.  1,  1904.) 

VENDOR  AND  PURCHASER— CONTRACT  OV 
SALE— VALIDITY. 

3.  Where  a  determinate  tract  of  land  U 
flsreed  to  be  sold  at  a  price  to  be  teffQlat«d..by 
the  qoantity  ot  timber  on  the  laud  at  a  fixed 
price  per  thoasand  feet,  the  quantity  ot  the  tim- 
ber to  be  estimated'  by  experts,  what  is  left  la- 
dtitfaoinata  hy  the  ooatract  la  the  Amount  of 


money  to  be  paid  for  the  land;  in  other  words, 

the  price. 

2.  If  tbe  price  is  left  to  be  determined  by  ex< 
perts  to  be  named  tiiereefter  by  the  parties,  the 
contract  is  noil,  since  eitber  of  the  parties  can 
nulliiy  It  by  refusing  to  appoint  the  expert 

(Syllabus  hy  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Bapldea;  W.  F.  Blackman, 
Judge. 

Action  by  the  Louis  Werner  Sawmill  Com-' 
pany  against  James  A.  CShee.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

White  &  Thornton  and  T.  W.  Hollomao, 
for  api>ellant  John  Calhoun  Blackman  and 
John  Holmes  Overton,  for  appellee. 

PBOVOSTT.  J.  Plaintiff  and  defendant 
entered  into  the  following  contract: 

"Alexandria,  La.,  l-2&-*08. 

*^«^  Jas.  A.  O'Shee  and  Louis  Werner 
Sawmill  Co.,  on  this  28th  day  of  January, 
1903,  mutually  agree  as  follows:  O'Shee 
agrees  to  sell  and  L.  W.  S.  M.  Co.  agrees  to 
buy  ail  the  lands  of  said  O'Shee,  lying  in 
townsblps  four  and  five  north,  and  range  one 
and  two  east  in  Rapides  Parish,  La.,  in  all 
about  4000  acres.  The  consideration  to  be 
one  dollar  and  fifty  cents  per  M.  for  each 
thousand  feet  of  merchantable  pine  timber 
found  on  said  lands.  The  quantity  of  tim- 
ber, and  therefore  tbe  value  of  the  lands  and 
amount  of  money  which  L.  W.  8.  M.  Co.  Is 
to  pay  O'Shee  for  said  lands,  is  to  be  arrived 
at  by  two  estimators,  one  to  be  chosen  by 
each  of  the  parties  to  this  agreement  This 
estimate  Is  to  be  made  at  a  time  to  suit  tbe 
convenience  of  the  parties  hereto,  but  to  be 
commenced  not  later  tban  March  Ist  next 
It  Is  understood  that  the  term  'merchantable' 
used  herein  Is  Intended  to  mean  sound  tim- 
ber not  less  than  14"  in  diameter  at  the 
stump." 

In  execution  of  this  contract  the  parties 
appointed  each  an  estimator,  and  the  esti- 
mators proceeded  to  their  work.  Plaintiff's 
estimator  proposed  that  tbe  estimate  be 
made  by  tbe  acre;  defendant's  proposed  that 
It  be  made  by  40*8;  and  tbe  latter  mode  was 
adopted.  After  four  40*8  bad  been  estimated, 
tbe  experts  compared  notes,  and  found  them- 
selves wide  apart;  and  defendant's  estimator 
declared  that  to  proceed  further  was  of  no 
use,  as  they  evidently  should  not  agree. 
They,  however,  made  the  attempt  at  another 
40,  but  the  estimates  being  widely  divergent, 
defendant's  estimator  refused  to  go  on  any 
further,  and  the  attempt  at  estimating  was 
abandoned. 

Defendant  then  notified  plaintiff  that  he 
considered  himself  no  longer  bound  by  tbe 
contract  and  that  he  would  not  aecute  tiie 
same,  and  plaintiff  has  bioi^fat  tbls  suit  to 
compel  him  to  do  so. 

Plaintiff  alleges  the  contract  and  the 
above-recited  facts,  and  that  *^he  estimate 
of  said  West  [defendant's  estimator]  exceed- 
ed the  estimate  of  said  Maiks  [plaintiff's  es- 
timatoE]  by  an  amount  so  great  as  to  Indl^ 
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cate  tliexe  was  do  Intentloii  on  the  part  of 
said  West  and  defendant  to  make  a  true  and 
correct  estimate'*;  tliat  plalntifl  expected  to 
make  a  pn^t  of  $10,000  from  the  contract; 
and  plaintiff  prays  tbat  the  d^endant  be  or- 
dered **to  appoint  an  estimator  to  complete 
the  estimate  on  his  part"  and  that  in  default 
of  his  dolnc  so  the  court  appoint  one,  and 
that  "the  said  contract  be  ordered  completed, 
and  defendant  be  ordered  to  make  tlfle  to 
plaintiff."  Flalnttff  also  prays  for  an  Injunc- 
tion restraining  the  defendant  from  cnttlnf 
the  timber  on,  or  selling,  the  lands  in  ques- 
tion pending  this  suit 

Defendant  Interposed  an  exception  of  no 
cause  of  acUon,  and^  this  exception  baring 
been  sustained,  plaintiff  appeals. 

The  contention  of  defftudant  Is  that  fbe 
contract  is  sought  to  be  enforced  as  a  prom- 
ise of  sal€^  and  tliat  as  anch  It  Is  fatally  de> 
fectlTe  in  not  fixing  a  price. 

Plain tlfC,  on  the  other  hand,  contends  that 
the  price  la  fixed,  namely,  11.60  per  thousand 
feet  of  timber  on  the  land,  and  that  the  only 
thing  not  fix^  is  the  quantity  of  the  timber, 
and  that  this  quantity  Is  a  matter  ascertain- 
able very  much  as  In  any  sale  by  weight, 
tale,  or  measure;  and  plaintiff  Invokes  the 
maxim,  "Id  certum  est  quod  eertum  reddl 
potest" 

Of  these  two  contmtlonB  we  readily  adopt 
defendant's.  Plaintiff  cannot  but  admit  that 
there  Is  something  left  undetermined  In  this 
contract;  something  as  to  which  the  parties 
thems^res  were  at  the  moment  of  the  con- 
tract unable  to  come  to  any  conclusion,  and 
tiie  fixing  of  which  they  found  themselves 
compelled  to  leave  to  Gie  future  arbitrament 
of  operts.  Now,  what  was  that  thing? 

To  the  completion  of  a  contract  of  sale 
toar  thlnSB  are  essential:  (1)  Parties  l^lly 
capable  of  contracting;  (2)  their  consent  le- 
gally ^ven;  &)  a  thing;  and  (4)  a  price. 
Artldes  1779;  2488,  Civ.  Code.  Now,  there 
is  no  question  in  this  case  as  to  the  parties. 
tb.^  capacity,  or  their  consent,  nor  as  to 
the  thing  sold.  vis.  "all  the  lands  of  O'Bhee," 
etc  Plaintiff  does  not  pretend  to  say  there 
is  any  Indeterminateness  as  to  the  parties, 
the  consult  or  the  thing  sold.  Where,  then, 
is  the  IndetemlnatenesB,  if  not  In  the  price? 

The  contract  in  so  many  words  says  "the 
value  of  the  lands  and  amount  of  mon^ 
which  li.  W.  a,  If ,  G&  is  to  pay  to  O'Sbee  for 
said  lands*  Is  to  be  arrived  at  by  two  estl* 
mators."  Therefore  It  was  the  price  of  the 
sale  which  was  Indeterminate,  and  the  flxhig 
of  which  was  left  to  the  arbltramoit  of  ex- 
perts. 

The  comparison  which  plaintiff's  counsd 
makes  betwera  this  case  and  that  of  the 
sale  of  a  nnmbw  of  bales  of  cotton  at  so 
much  per  pound  is  wholly  fallacious.  It 
would  be  apposite  If  two  conditions  were 
preeent  In  this  case,  both  of  which  are  ab- 
sent: First,  1^  for  measuring  timber,  science 
had  devised  a  means  operating  mechanical- 
ly, and  with  the  nme  degree  of  accuracy  as 


the  .scale  (the  cbostti  emblem  of  Justice  l^ 
self)  with  which  cotton  Is  welfijted;  and,  sec- 
ond, if,  science  having  devised  such  a  rtiia- 
ble  means  of  measuring  stending  timber,  th^ 
contract.  Instead  of  stipulating  that  the  tim- 
ber should  be  estimated,  had  stipulated  that 
It  should  be  measured.  For,  not^  the  ex- 
press stipulation  Is  that  the  timber  shall  be 
estUnatod,  not  that  it  shall  be  measured. 

The  sale  of  tiie  cotton  would  be  more  near- 
ly analogous  if  the  parties  agreed  upon  the 
weight  and  left  the  price  to  be  regulated 
by  the  dass  of  the  cotton,  agredng  to  anmlnt 
experts  to  do  t3ie  classini^  The  price  would 
then  have  to  be  determined  by  a  human 
agency,  as  In  the  case  of  tiie  estimating  of 
the  timber;  and,  sbice  this  human  ageot 
would  have  to  be  chosen,  an  element  of  con- 
sent would  enter  Into  the  problem— an  tie- 
ment  wholly  absmt  irtiere  cotton  Is  merely 
to  be  vrelghed. 

The  case  being  (me,  then,  whwe  tbe  p«^ 
ties  have  agreed  that  the  amount  of  the  iwioe 
should  be  determined  and  fixed  by  the  agen- 
cy of  estimators  or  experts  to  be  thereafter 
named  by  themselves,  the  question  is  wtietSi- 
er  such  a  contract  Is  valid  as  a  sale;  for  It  is 
as  a  sale  that  plaintiff  Is  seeking  to  enforce 
it 

With  the  exc^tltm  of  Duvergler  (volvne  1, 
No.  165)  and  one  or  two  <tf  the  less  authori- 
tative writers,  the  French  commentetns  on 
the  Code  Nap<deon  (arttele  1502,  the  exact 
(xmnterpart  of  our  article  2ieS)  seem  to  agree 
that  If  the  price  Is  left  to  be  determined  and 
fixed  by  eaqpots  to  be  named  by  the  parties; 
the  contract  Is  null,  since  tither  of  the  pai^ 
ties  has  It  in  bis  power  to  nullify  it  by  v»> 
fusing  to  an><Mnt  tte  expert  Bee  parttco- 
larly  Delvlnconrt  vol.  8,  p.  66,  note  7;  Do- 
ronton,  vol,  IS,  No.  114;  Trc^long,  Comm.  on 
art  16^  No.  157;  Marcadfi.  same  article, 
No.  2;  Anbry  et  Ban,  vol.  8,  p.  232.  note  JS; 
Laurent  toL  24,  No.  76;  Bandry-I<acantiDe- 
rie,  VOL  8.  Mo.  464. 

And  to  the  aame  effect  are  tiie  dedskm 
ct  the  courts.  See,  particularly,  the  case  oC 
OnmJon  c  Tlsslo!',  Journal  dn  Palais,  ISM^ 
part  2,  p.  144,  and  the  footnote,  where  It  la 
said:  "It  is  now  generaDy  admitted  tliat  a 
sale  made  in  consideration  of  a  price  to  be 
determined  by  operte  to  be  thcfeaf^  aiH 
pointed  has  no  binding  character.**  Citing 
Cassation,  81  Mars,  1862;  Grenoble,  1  Join, 
1S66;  Bennes,  26  Jan.  1876;  Bordeaux,  6 
Fev.  1878;  Dljim.  16  Dec;  1881.  See,  also, 
Linu^^  4  Apr.  UOO;  Toulouse.  6  Uanb 
1827. 

If,  however,  the  partiea  do  name  the  ex- 
perts, and  the  latter  do  fix  the  price,  this  p^ 
fecta  the  sale.  Cass.  31  Mars,  1862;  Aubry 
ft  Ban,  VOL  4,  p.  837,  ff  8^,  note  28;  Laurent 
VOL  24.  No.  76, 

But  if  the  parties  do  not  name  the  experts, 
the  court  is  without  auOority  to  do  so.  Same 
dedslmi  of  Gro^ean  c.  Tissler,  supra  cit; 
DlJon,  16  Fev.  1881;  Aubry  ft  Ban.  voL  4,  p, 
337;  and  the  othw  commentators  cited  abort. 
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"Wbat  te  eflsentlal/*  tmja  BCarcaM,  0(Mnm. 
on  art  169%  O.  N.,  'is  that  tbe  iwrtlfie  iboiUd 
have  bound  themaelTes  In  snch  way  that  the 
price  may  be  thereafter  determined  as  a  mere 
consequence  of  the  consent  glren  by  them, 
without  any  new  act  of  ToUtSui  on  their  part. 
If,  for  eumple.  after  tbe  parties  had  nld 
that  the  sale  was  made  tor  a  price  as  to 
which  they  would  agree  thereafter,  they  add- 
ed, or  which*  In  case  of  disagreement,  should 
be  fixed  by  an  expert  to  be  appointed  by  the 
parties  themselves  or  by  the  judge  of  the  dis- 
trict, it  is  dear  that  there  would  be  a  sale, 
since  it  would  no  longer  be  wltldn  the  power 
of  tbe  parties  to  prevent  the  fbdng  of  the 
price.  Tbe  resnlt  would  be  the  same  If,  with- 
oot  exiH%R8lng  themselves  thus  «EpUidtIy, 
tbe  parties  had,  howerer,  manifested  tbe  idea 
of  leaving  matters  to  the  conrts,  If  need  were, 
to  name  <me  or  more  .experts;  but,  when 
nothing  indicate  such  a  consent  the  fixing 
of  tbe  price  will  have  to  be  by  tbe  expert  or 
ei^erts  that  the  parties  will  have  designated, 
and  if  one  of  them  refuses,  at  dies,  is  nn- 
able  to  make  tbe  estimation,  there  wlU  be  no 
sale,  the  cmditton  upon  which  It  defended 
not  havlog  materlaliced." 

*'It  will  be  said,  perhaps,"  says  Tn^long, 
Oomm.  on  same  article,  "that  the  default  [of 
the  party  to  tbe  contraetl  to  name  the  ox- 
pert  may  be  rioted  by  tbe  eonrta  But  If 
nothing  In  tbe  contract  indicates  that.  In  tbe 
event  of  refusal  by  ons  of  tbe  parties,  the 
courts  shall  name  tbe  e^qperts,  it  is  not  per- 
mlsslMe  to  substltato  the  act  of  the  court  to 
that  which  should  be  the  virinntary  act  of 
the  Mmtractants  themselves,  or  of  those  to 
whom  they  have  Intrusted  the  flxlng  of  the 
price.  The  contract,  then,  must  not  be  added 
to,  and  tbe  parties  be  compelled  to  submit  to 
a  fixing  of  price  to  which  they  have  not 
dreamed  of  subjecting  themselves." 

The  exception  of  no  cause  of  action  was 
proi>erly  sustained. 

We  have  no  fault  to  find  with  the  amount 
of  9000  allowed  by  the  Judge  a  quo  as  counsel 
fees  for  the  dissolution  of  the  injunction. 

nalntlft  asks  that  the  right  be  reserved  to 
no  In  damages.  The  right,  such  as  it  is,  is 
reserved.  Interesting  dedans  in  that  con- 
nection are  those  of  Bordeaux,  6  Fev.  1878; 
and  DlJon,  15  Dec.  1881;  and,  by  same  court. 
Oioi^wii  c.  Tlssler.  snpn  dt. 

jndgmait  aflBrmed. 


OU  La.  tti) 

No.  14.163. 

IL  B.  WILLIAMS  &  00.  V.  DOTTERBB 
et  aL 

(Supreme  Court  of  LotUalana.  Nov.  16,  1903.) 

STOrPAQE  IN  TRANSITU— VAUDXTT  OF  NOTICB 
-aURRBNDBR  BT  AGENT— LIABIL- 

rry  to  aobnt. 
1.  Where  merehandlie,  conflisUng  in  this  case 

of  lumber,  is  shipped  by  barge,  consigned  to 
New  Orleans,  to  'Snippers  order,"  and  Uie  con- 
Mgiior,  who  has  taken  no  bill  of  lading,  orders 
tlie  ageut  of  the  barge  line,  who  is  also  his 


Ulsnt,  to  deliver  the  same,  and,  the  wndee  of 

such  consignor  assenting  thereto,  the  Inmber  U 
delirered  to  a  third  person,  to  whom  such  ven- 
dee, in  turn,  has  sold  it,  and  who  pays  the 
freight  and  part  of  the  porchase  price,  and 
causes  the  lumbw  to  be  nnioaded  and  placed  In 
the  possession  of  an  agent  selected  by  him,  who 
receives  an^  holds  it  for  his  account,  the  subse* 
quent  issuance  of  a  bill  of  lading  by  the  baige 
line,  antedated  as  of  the  date  of  the  shipment, 
and  the  service  by  the  consignor  upon  the  agent 
of  such  third  person  in  possession  of  the  lumber 
of  a  notice  of  'Stoppage  in  transitu,"  are,  to 
ray  the  least,  useless  acta,  as  affecting  the  own- 
ership or  control  of  the  Inmber;  and  its  snr- 
render  by  such  agent  to  the  consignor  Is  with* 
out  right  or  atttfaoiity,  and  renders  him  liable 
to  hts  principal  for  the  loss  thereby  sustained. 
(Syllabos  by  the  Conrt) 

2.  One  who  sells  property  for  cash  Is  entitled 
to  ctish  and  to  stoppage  in  transitu  before  deliv- 
ery of  the  property  to  secure  the  amount  due. 

3.  The  consignor  held  the  bill  of  lading  in  or- 
der to  better  secure  the  payment  of  the  price, 
and  was  entitled  to  possession  of  the  property; 
it  not  having  bean  delivered  at  the  time  it  was 
presented  to  the  carrier  that  liad  the  property  In 
chnrec. 

4.  Good  faith  to  plainttfb  requires  that  they 
be  reimbnrsed  all  disbnrsemeuts  made  for 
freight  and  handling  the  Itmiber*  In  so  far  as 
they  may  have  paid. 

Per  Breaux,  J.,  diwentlng. 

Appeal  fmm  QvU  District  Ooort,  Pariah 
of  Orieans;  G«oi^  H.  Tbfiard,  Jndge. 

Action  B.  B.  WUUams  &  Co.  agaliwt  W. 
O.  Dotterer,  rec^vw  and  general  manager  of 
the  New  Orieans  ft  Western  Railroad  Oom- 
pany  and  another.  Judgment  for  defendants, 
and  plalntlffB  appeal.  ModlfledL 

Dart  &  Keman  and  Person  ft  Pleraon,  for 
appellants.  Farrar,  Jonas  &  Kruttschnitt. 
for  appellee  Dotterer.  Branch  K.  Miller  ana 
James  Olark  Henrlqnes,  for  appellee  F.  B. 
Creel  man  Lumber  Co. 

MONROE,  J.  Tbe  chaotic  condition  of 
the  transcript  in  this  case  has  made  it  dlffl- 
cutt  to  ascertain  the  real  facta,  and  they,  to- 
gether with  some  of  the  evidence  by  which 
they  are  eBtabilshed,  will  be  restated  for  tbe 
purposes  of  the  present  opinion: 

The  F.  R  Creelman  Limiber  Company,  of 
Cairo,  entered  Into  a  contract  with  the  Hlrsch 
Lnmber  Company,  of  Chattanooga,  whereby 
it  agreed  to  sell  and  deliver  at  New  Orleans 
to  the  latter  company  a  certain  quantity  of 
Cottonwood  liunber,  which  the  Hlrsch  Com- 
pany, in  turn,  sold  to  the  Burford  Ltunber 
Company,  also  of  Chattanooga,  subject  to 
the  condition  that  the  Burford  Company 
should  assume  Its  obligations  under  the  con- 
tract with  the  Creelman  Company. 

That  contract  contains  tbe  following  par- 
agraph pei-tlnent  to  the  present  inquiry,  to 
wit:  "The  terms  upon  which  we  are  to  de- 
liver the  stock  are.  Cash,  less  2%,  or  60  days* 
acceptance  within  ten  days  of  invoice."  The 
contract  was  subsequently  extended  to  cover 
an  additional  lot  of  Inmber,  amounting  to 
227,096  feet,  which  was  sold  by  the  Burford 
Company,  before  shipment  from  the  mill,  tc 

1^8—  Sales,  toL  «,  Csat  Dig.  9|  8U,  tt7. 
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the  plaintiffs,  Bl  B.  Williams  ft  Go.,  of  New 

Orleans. 

The  conuectlon  of  the  plaintiffs  and  the 
defendant  witii  tlie  matter  iCnd  the  present 
sitaatlon  as  to  ali  parties  will  be  best  ex- 
plained by  tbe  following  excerpts  and  nar- 
rative: 

Upon  February  2,  1900,  the  Borford  Oom- 
pany  wrote  to  Williams  &  Co.: 

"Wo  have  now  ready  for  prompt  shipment 
227,000  dry  Ist  and  2nd  cottonwoods. 
•  •  •  It  will  all  be  delivered  In  New  Or- 
leans soon.  We  offer  to  sell  it  at  a  low  price 
In  order  to  move  it  quick.  We  wUl  take 
f 19,000  for  the  4/4  and  |20  fbr  the  6/4  and 
6/4   ♦  • 

"We  have  also  three  cars  4/4;  one,  5/4, 
five,  6/4,  circular  sawn,  which  we  offer  nt 
the  same  price  f.  o.  b.  cars.  *  •  «  Kind- 
ly advise  us  if  yon  can  place  it  for  ns  prompt- 
ly," etc. 

Willlums  &  Co.  answered,  offering  a  lower 
price,  whereupon  tbe  Bncford  Oompany 
wrote  February  6th: 

"We  will  sell  yon  the  entire  lot,  leaving 
out  the  six  cars  last  named,  at  a  price  of 
$19  f.  o.  b.  cars,  or  barge.  New  Orleans, 
terms,  cash  upon  delivery,  which  we  can 
make  wttbln  the  next  thirty  days." 

To  this,  Williams  &  Co.  replied  February 
9th  that  they  were  willing  to  close  the  trans* 
action  on  a  basis  of  $18.50,  "ship's  side," 
New  Orleans,  but  could  not  do  better.  On 
February  lOtb  the  Burford  Company  wrote, 
accepting  the  offer  thus  made,  and  saylBj;: 
"Please  advise  us  when  you  want  the  barge 
delivered  in  New  Orleans."  And  this  was 
followed  by  a  letter  from  Williams  &  Co.,  In 
which,  referring  to  the  acceptance  of  their 
offer,  they  say:  "This  Is  entirely  satisfac- 
tory to  us  and  we  are  prepared  to  make 
prompt  cash  settlement  immediately  on  ar- 
rival and  Inspection  of  the  lumber."  Noth- 
ing was  said  during  these  negotiations  as  to 
the  source  from  or  the  terms  on  which  the 
Burford  Company  had  acquired  or  w^e  to 
acquire  the  lumber  thus  sold  by  them;  and 
that  company,  though  In  the  meanwhile  cor- 
responding with  the  Creelman  Oompany 
about  tlie  Bhlpmeut,  had  not  mentioned  the 
name  of  Williams  &  Co.  Thus  on  February 
7,  1900,  the  Burford  Company  wrote  to  the 
Creelman  Company  referring  to  J.  S.  Grady, 
who  had  been  sent  by  It  or  by  the  Hlrsch 
Company  to  inspect  the  lumber  ai  It  was 
loaded  on  the  barge: 

"Mr.  J.  S.  Grady  has  sent  ns  memorandum 
stating  that  you  had  delivered  him  227,000 
feet  of  Cottonwood.  You  do  not  say  where 
you  have  delivered  it  and  we  beg  to  say 
that  you  nnist  be  familiar  with  the  contract, 
thai  the  stock  Is  to  be  delivered  at  New  Or- 
Iciuis  and  that  we  assume  no  responsibility 
of  the  lumber  until  It  Is  delivered  at  New 
OiieaiiH.  Our  object  In  keeping  Mr.  Grady 
tliei-e  is  to  watcli  after  and  to  urge  that  tbe 
lumber  be  kept  separate  and  delivered  at 
New  Orleans  withont  damage  as  per  the 


contract,  and  Hr.  Grady  has  no  r^ht  or  an- 
tbority  to  receive  lumber  except  strictly  In 
harmony  with  oQr  contract." 

To  this  the  Ore^oiau  Company  replied 
February  Uth: 

"Onr  understanding  was  that  we  were  to 
deliver  to  you  the  stock  in  New  Orleans  and 
that  you  were  not  to  assume  any  responsibil- 
ity until  it  was  delivered  In  New  Orleans. 
But  we  wished  to  have  the  questions  of 
measurement  and  Inspection  between  onr  In- 
spectors deflnttety  settled  before  the  barge 
was  loaded,  so  that  any  difference  shonld  be 
adjusted  while  the  bai^e  was  tbwe.*' 

On  February  16th  the  Burford  Company 
wrote:  "It  Is  very  difficult  for  lie  to  name 
the  Wharf  at  which  we  will  want  the  lumber 
delivered  at  this  time." 

On  February  26th  it  wrote: 

"We  will  notify  you,  before  the  barge 
reaches  New  Orleans,  where  we  want  tbe 
stock  delivered.  In  the  meanwhile  we  will 
notify  the  Valley  Llue  people,  ttirougb  our 
representatiTe  there,  before  we  can  get  the 
Information  to  you.  •  •  •  The  canseof  our 
Inability  to  advise  yon  deSnltely  at  this  time 
Is  because  we  hope  to  have  tbe  batge  loaded 
dli^cUy  into  the  vessel." 

On  March  1,  1900,  the  Creelman  Company 
wrote  three  letters,  in  part  as  follows:  (1) 
To  the  Burford  Company: 

**We  enclose  herein  tbe  Invoice  for  the 
amount  of  lumber  received  by  Mr.  Grady, 
amounting  to  227,696  feet.  We  are  advised 
that  you  have  sold  this  lumber  to  Williams 
&  Co.,  New  Orleans,  therefore  we  request 
that  you  have  Williams  &  Co.  pay  the  freight 
on  this  lumber,  at  the  rate  of  ?2.50  per 
M.  feet  and  deduct  ft  from  our  Invoice  to 
yon.  •  •  •  Kindly  Instruct  Williams  & 
Co.  as  above  as  we  have  advised  a  repre- 
sentative of  the  barge  Hue  of  St.  Louis  to 
collect  the  above  amount  from  Wllltams  & 
Co.  as  soon  as  the  barge  arrives  in  New  Or- 
leans. We  win  thank  you  to  send  settle- 
ment for  same  less  tbe  amount  paid  for 
freight." 

The  Invoice  referred  to  bears  date  Febru- 
ary 2Sth,  and  reads: 

"Sold  to  Hlrsch  Lumber  Co.  and  Burford 
Lumber  Co.,"  and  calls  for  a  total  of  |3.- 

653.56. 

(2)  To  Williams  &  Co.  (after  referring  to 
some  other  business): 

"We  are  advised  that  you  have  purchased 
from  Burford  Lumber  Company  227,096  feet 
let  and  2nd  cottonwood,  which  we  have  de- 
livered to  their  inspector  and  which  is  now 
loaded  on  barge,  and  which  will  be  delivered 
in  2few  Orleans  loithin  a  few  day*.  Tbe 
rate  of  freight  we  pay  on  this  lumber  is  $2.- 
50  M  feet,  and  we  have  Instructed  the  Agent 
of  the  St  Louis  and  Miss.  V.  T.  Oo.  to  collect 
from  you  the  above  amount  and  have  notified 
Burford  Lumber  Co.  to  this  effect.  We  trust 
this  Is  satisfactory  to  you,  and  that  yon  will 
protect  same  as  above.  Yecy  truly  your*," 
etc.   (Italics  by  the  court) 
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0)  To  F.  W.  Breedlove,  who,  tbongb  not 
ao  addressed,  was  the  agent  of  the  St.  Lonla 
&  Mlsslaaippl  VaUey  Transportatipn  Cpm- 
pany,  as  well  at  of  the  Creelman  Company: 

"Coufirmlng  the  agreement  between  Mr. 
Oreelman  and  yourself,  beg  to  state  that  our 
understanding  is  that  you  will  book  at  the 
lowest  prices  the  stock  we  have  loaded  on 
barge  88  which  belongs  to  us.  The  amount 
of  the  lumber  on  the  barge  U  2ZIfiQ&  feet 
on  which  we  would  like  to  have  you  ask  Mr. 
WlUiams  If  he  will  not  pay  the  freight.  $2.50 
per  thousand  feet;  and  charge  the  freight  to 
UB.  ♦  *  *  We  are  now  preparing  tally 
sheets  on  balance  of  the  stack  on  the 
barge  and  as  aoon  as  we  bare  them  prepared, 
will  forward  them  to  you,  together  with 
check  for  the  freight  •  •  ♦  The  barge 
1b  now  loaded  and  we  are  now  simply  wait- 
ing for  a  boat  to  take  It  down.  Have  the  In- 
surance policy  Issued  to  Include  the  harbor 
risk  In  the  marine  risk,  Insuring  the  lumber 
to  Antwerp,"  etc. 

Upon  March  5th  the  Creelman  Company 
wrote  to  Breedlove: 

"We  have  your  favor  of  the  3rd,  returning 
letter  of  Lunham  &  Moore,  and  agree  with 
you  that  the  rate  of  $3.00  a  car  Is  out  of  rea- 
son, regarding  booking  the  stock.  We  have 
Just  received  the  enclosed  memorandum 
from  them  which  may  be  of  some  use  to 
you  In  hooking  the  cottonwood.  We  also  en- 
close order  on  Williams  &  Co.  for  the  fiwlght 
on  their  part  of  the  cottonwood." 

They  further  refer  to  the  fact  that  lum- 
ber belonging  to  the^n.  as  well  as  that  ship- 
ped to  the  Bnrfoxd  Company,  la  loaded  on 
the  barge,  and  say: 

"If  you  think  It  necessary  to  do  so,  you 
may  employ  the  watchman  on  the  barge  to 
see  that  the  lumber  Is  separated  when  un- 
loaded and  we  will  pay  the  expense.  We 
hardly  think  this  is  necessary  but  If  you 
think  It  Is  use  your  judgmieut  In  the  matter." 

The  order  on  Williams  &  Co.  for  the 
freight,  amounting  to  J567.74,  Is  In  .  the  rec- 
ord, and  there  is  also  a  memorandum,  of  even 
date  there^vith,  addressed  to  the  Burford 
Company,  and  reading  as  follows: 

"We  credit  your  account  by  order  St  L.  & 
M.  V.  T.  Co.  upon  Williams  &  Co.,  New  Or- 
leans, on  account  freight  lumber  to  New 
Orleans  227,006'  a  wood-  92,50  per  M  ft 
$567.74." 

The  lumber  in  question  was  loaded  on 
barge  88  consigned  to  "shipper's  order,"  but 
the  Creelman  Company  took  no  bill  of  lading 
for  the  same,  and  their  order  as  to  the  deliv- 
ery was  given  verbally  to  Mr.  Breedlove, 
who,  as  has  been  stated,  was  their  agent,  as 
well  as  the  ngcnt  of  the  Transportation  Com- 
pany. Being  examined  as  a  witness  on  be- 
half of  defendant,  he  gives  the  following, 
nmong  other,  testimony,  to  wit: 

"Q.  Whom  did  you  look  to  in  regard  to 
Instructions  as  to  the  deUvery  of  that  barge? 
A.  Tbe  shipper,  Creelman  &  Co.  '  Q.  What 
were  the  original  lustructlons  received  by 


yon  from  Creelman?  A.  Tbe  original  Instruts 
tiona  were  to  deliver  some  227,000  feet  Q. 
Were  those  Instructions  In  writing?  A.  No, 
sir;  I  think  not  Mr.  Creelman  was  here, 
and  the  proposition  was  that  he  had  sold  to 
Burford,  who,  In  turn,  had  sold  to  Williams 
&  Co.  That  is  my  recollection  of  It  Q. 
Mr.  Creelman  sanctioned  tbe  delivery  to  Wil- 
liams &  Co.,  did  he  not?  A.  Well,  they  were 
to  pay  the  freight  *  *  *  Q.  They  paid 
the  freight?  A.  Tea,  sir.  •  •  •  Q.  When 
Williams  &  Co.  came  to  pay  the  freight,  did 
they  make  arrangements  with  you  for  hold- 
ing the  lumber  for  them?  A.  Yes,  sir;  I 
agreed  that  It  should  stay  there  as  long  as 
possible  for  their  account  Q.  It  was  at  their 
risk  and  expense— put  there,  was  It  not? 
They  had  to  Insure  It,  didn't  they?  A.  X 
didn't  know  anything  about  that  I  don't 
Icnow.  I  mean  to  say,  I  hare  nothing  to  say 
about  the  insurance,  in  any  direction.  Q. 
But  It  was  put  there  for  their  account?  A. 
Yes,  sir;  they  could  have  had  it  at  any  time. 
Q.  Then  the  lumber  bad  arrived  at  your 
fleet?  A.  Yes,  sir.  Q.  That  Is  the  terminal 
of  your  ]In,e?  A.  Yes,  sir.  Q.  And  the 
freight  was  paid  on  It  In  accordance  with 
the  instructions  of  tbe  shipper?  A,  Yes,  sir. 
Q.  And  you  held  It  for  the  account  of  the 
men  who  paid  the  freight  and  to  whom  you 
were  ordered  to  deliver  It?  A.  Yes,  sir." 

The  transaction  referred  to  by  the  witness 
(that  is  to  say,  tbe  payment  of  the  freight  by 
Williams  &  Co.,  and  the  agreement  by  the 
witness  to  hold  the  lumber  for  their  account) 
took  place  March  15,  1900;  and  on  the  same 
day  Williams  &  Co.  gave  to  the  Burford 
Company  their  check  for  $1,750,  which  was 
duly  presented  and  honored.  In  part  pay- 
ment of  the  purchase  price,  and  for  the  bal- 
ance they  accepted  a  draft  for  $1,780,89,  "less 
any  reclamation  on  a/c  grade  aud  measure- 
ment" of  the  lumber,  which  was  thereupon 
Insured  by  Williams  &  Co.  os  their  property. 

The  expression  "as  long  as  possible,"  used 
by  Breedlove  In  his  statement  that  he  agreed 
to  hold  the  lumber  for  account  of  Williams  & 
Co.,  referred  only  to  Its  storage  on  the  barge. 
Mr.  Williams  says  on  that  subject:  ^ 

"I  saw  htm  once,  wi^en  he  told  me  he  was 
needing  his  barge  and  desired  that  we  re- 
lease It  as  we  promised  to  do  when  be  called 
on  us,  and  t  then  went  and  made  arrange- 
ments with  Mr.  Casey  Carroll,  the  general 
freight  agent  of  the  N.  O.  &  Western  Rail- 
road, to  permit  me  to  unload  this  lumber  over 
his  Chalmette  wharves,. and  subsequently  to 
deliver  It  for  our  account  to  whatever  steam- 
ship we  named,  at  a  price  that  we  agreed  on 
for  the  use  of  the  Chalmette  facilities." 

This  arran^^ement  was  made  on  March 
27th,  and  Williams  &  Co.  having  further 
agreed  to  pay  for  the  towage  of  the  barge, 
or  part  of  the  bill,  Mr.  Breedlove  that  night 
ordered  that  it  should  be  sent  early  next 
morning  to  the  Chalmette  wharf,  and  It 
was  so  sent;  and  the  unloading  of  the  lum- 
ber began  under  the  agreement  between  WU- 
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llama  &  Co.  and  the  railroad  company;  tbe 
latter  receiving  the  Uarge,  as  containing  lum- 
ber, and  receiving  tbe  lumber,  as  discharged 
upon  Its  wharf,  as  the  property  of  Williams 
&  Co.,  knowing  no  one  else  In  the  transac- 
tion, and  giving  them  a  memorandum  receipt, 
which,  on  presentation  to  tbe  proper  officer, 
was  convertible  Into  a  formal  certificate,  up- 
on which  a  bin  of  lading  would  have  Issued 
from  an  outgoing  vessel.  Mr,  Dotterer,  the 
i-ecelver  of  the  railroad  company,  defend- 
ant herein,  upon  March  SO,  1900,  after  all 
the  lumber  had  been  unloaded  upon  tbe 
wharf,  wrote  to  the  attorney  of  Williams  & 
Co.  as  follows:  "In  answer  to  your  letter  of 
even  dat^  I  hand  you,  enclosed,  copy  of  a 
letter  this  day  written  by  me  to  Mr.  P.  W. 
Breedlove.  We  consider  that  the  lumber  Is 
In  your  possession  and  shall  act  upon  the 
lines  of  our  letter  to  Mr.  Breedlove." 

The  letter  to  Mr.  Breedlove  to  which  he  re- 
fers reads: 

"Confirming  my  telephone  message,  we  de- 
sire  to  say  that  the  227,096  feet  of  cotton- 
wood  lumber  was  unloaded  on  our  wharf 
from  barge  88  of  the  St  Louis  &  Mississippi 
Valley  Transportation  Company  under  agree- 
ment made  with  Messrs.  E.  B.  Williams  & 
Co.  who  delivered  the  lumber  to  us  for  their 
account,  to  be  delivered  by  us  to  ship's  land- 
ing at  that  wharf.  In  accordance  with  our 
custom  of  doing  business,  we  have  given 
Messrs,  B.  B.  Williams  &  Oo.  a  receipt  for 
this  lumber  which  they  are  authorized  to 
exchange  for  a  bill  of  lading.  We,  therefore, 
consider  tbe  lumber  as  already  in  possession 
of  Messrs,  B.  B.  Williams  &  Oo,  We  have 
DO  right  to  detain  the  lumber  either  expressly 
or  impliedly,  and  we  notify  you  that  If  you 
have  any  lights  on  tbe  lumber  yon.  must  ex- 
ercise it  by  legal  process  as  the  matter  Is 
entirely  beyond  our  control.** 

In  tbe  course  of  bis  testimony,  Mr.  Dotter- 
er states  that  be  was  mistaken  In  supposing 
that  a  regular  certificate  had  been  issued  to 
Williams  &  Co.,  but  that  tbe  receipt  or  mem- 
orandum, as  Issued,  could  have  been  ex- 
changed for  such  a  certificate.  And  he  fur- 
ther testifies,  In  part,  as  follows: 

"Q.  The  St  Louis  &  Mississippi  Valley 
Transportation  Company  bas  no  connection 
with  the  New  Orleans  &  Weston  Railroad 
Company?  A.  None  whatever.  We  really 
didn't  know  the  St  Louis  Transportation 
Company.  The  question  came  up  about  un- 
loading tbe  barge  of  lumber  on  the  wharf 
at  Chalmette,  and  I  tblnk  Mr.  E.  B,  Wil- 
liams &  Co.  figured  In  the  transaction  alto- 
gether. The  lumber  was  put  there—  We 
didn't  know  about  the  Mississippi  Valley 
Transportation  Company,  and  we  gave  this 
memoraudnm  receipt  to  Williams  Sc  Oo.'s 
representative;  and  it  would  have  been  end- 
ed right  there,  only  there  were  complica* 
tions  which  came  up  afterwards  which  ne- 
cessitated our  ascertaining  who  the  owner 
of  the  lumber  was.  It  seemed  to  me  that 
the  only  way  to  clear  ourselves  was  to  de- 


mand the  surrender  of  the  bill  of  lading. 
We  took  that  stand,  and,  I  think,  I  so  ad- 
vised you  at  the  time.  If  tibe  bill  of  lading 
had  been  surrendered  by  Williams  &  Co., 
instead  of  by  Creelman,  we  would  have  rec- 
ognized their  ownership  In  tbe  lumber. 
•  •  •  Q.  Having  received  the  lumber  for 
account  of  Williams  &  Co.,  what  difference 
did  it  make  in  regard  to  the  bill  Issued  by  the 
Transportation  Company?  A.  We  recplvpd 
the  lumber.  In  good  faith,  for  account  of  Wil- 
liams &  Co.,  and  if  they  bad  ordered  that 
lumber  within  twenty-four  liours,  or  prior 
to  anybody  advising  us  of  the  controversy, 
the  lumber  would  have  been  delivered  to 
Williams  &  Co.,  and  have  been  put  on  the 
ship  at  Chalmette;  but  before  they  ad- 
vised us  as  to  the  disposition,  they  went  so 
far  as  to  want  to  load  some  of  that  lumber 
In  cars,  and  we  placed  a  car  for  them,  and 
they  loaded  It  We  were  acting  In  good 
faith.  The  question  came  up  as  to  the  own- 
ership, and  we  had  to  stop  that  car— conldnt 
allow  It  to  go  outside  the  yard,  as  there 
seemed  to  be  a  complication.  Q.  Why  did 
you  decide  the  title  to  the  lumber,  rather 
than  let  the  T.  B.  Creelman  Company  sae 
Williams  &  Co.?  A.  I  didn't  decide  that 
The  bUl  of  lading  decided  that" 

.  It  has  already  been  stated  that  no  bill  of 
lading  was  issued  when  the  lumber  was 
shipped.  No  such' bill  had  been  Issued  when 
Breedlove,  acting  under  the  instructions  of 
the  shippers,  and  as  the  agent  of  the  trans- 
portation company,  received  payment  of  the 
freight  from  Williams  &  Co.,  and  agreed  to 
hold  the  lumber  for  their  account  And  con- 
cerning the  bill  to  which  the  witness  Dot- 
terer refers,  Mr.  Breedlove  has  this  to  say* 

"Q.  Now,  was  there  a  bill  of  lading 
for  this  lumber?  A.  Yes,  sir.  Q.  How  and 
under  what  clrcnmstances  was  tliat  bill  of 
lading  issued,  and  when?  A.  It  was  Issued 
—tbe  date  you  mean  it  was  issued,  AjkII  2d 
—under  Instructions  from  our  home  office. 
Q.  Of  what  date  did  they  Instruct  you  to 
make  that  bill  of  lading?  A.  The  date  of 
the  shipment  I  think  It  was  the  8th  of 
March." 

The  bill  of  lading  relied  on  by  the  defend- 
ant was  therefore  issued  npon  April  2d, 
bearing  date  March  8th,  though  In  the  mean- 
while, to  wit  upon  March  15th,  the  prop- 
erty which  it  Is  now  said  to  represent  uid 
which  had  reached  New  Orleans,  consigned 
to  "shipper's  order,"  had  been  delivered,  by 
order  of  the  shipper,  to  Williams  &  Cb.,  who 
had  paid  on  account  of  the  price  the  snm  of 
$2,713.14,  and  for  the  balance,  of  $1,780.89, 
bad  conditionally  accepted  a  draft  la  favor 
of  tbe  Burford  Company,  which,  by  letter 
from  tbe  First  National  Bank  of  Chattanoo- 
ga, of  date  March  17, 1900,  they  were  notified 
was  held  by  that  Institution  as  Its  property. 

Tbe  "complication"  to  which  the  witpess 
Dotterer  refers  in  his  testimony,  and  which 
led  to  the  turning  over  by  him  to  the  Creel- 
man Company  of  the  lumber  reralved  and 
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held  by  blm  for  aeconnt  of  WUUanu  ft  Go^ 
tionslated  of  tlie  fact  that  tbe  Bnrfoid  Oom* 
pany  had  foiled  to  pay  the  Caiman  Oom* 
pauy  for  said  lumber. 

Upon  March  21,  lOOO-elz  daya  after  WU- 
Uama  &  Co.,  haviiig  bought  the  lumber  from 
the  BoTford  Oompasy,  had  made  the  pay^ 
ments  and  given  the  aco^tance  mentioned* 
and  after  Breedlore,  acting  by  the  aathoiity 
of  the  Creelman  Oompany,  the  trarnqxHrta- 
tlon  conQMiiy  and  the  Bnrford.  Company,  had 
agreed  to  hold  the  lumber  for  the  account 
of  ^nUiams  &  Co.— tbe  following  corressMmd- 
enee  took  place  by  telegraph  (we  transcribe 
It  verbatim  et  literatim  et  puuetuatlm): 

The  Creelman  Company  wired  the  Bur- 
ford  Company: 

"Have  yoa  sent  settlement  cottonwood. 
We  must  have  it  Immediately."  The  Bur^ 
ford  Company  replied:  "Avralting  notice  of 
delivery  from  WllllamiB  before  taking  iq? 
your  matter."  The  Creelman  Company  then 
wired  the  Hirsch  Company:  **0n  one  pre* 
text  or  another,  Burford  refuses  payment  cot- 
ton wood  barge  delivwed  WiUlama  accept 
paid  fright  we  want  settlement  immedl* 
ately  wh-e  answer  here."  To  this  ttie  Hlrscb 
Company  answered:  '^rford  says  waiting 
report  from  WUliams  that  all  lumber  in- 
Ti^ced  by  yon  is  ther&  He  don't  want  to 
pay  for  more  than  Williama  gets."  And  the 
Oreelman  Company  replied:  "Burford's  In- 
Bpectors  saw  all  lumber  loaded  and  receipted 
for  same  barge  deUvwed  Williams  your  ood* 
tract  calla  Unt  settlement  within  ten  days 
date  of  invoice.  We  expect  yon  to  keep 
agreement  and  insist  you  send  settlement  to 
Cairo  immediately."  There  was  then  some 
owrespondence  by  mail,  and  <ai  iiaxtUx  28th 
the  Creelman  Company  wrote  to  the  Burford 
Oompany,  in  part,  as  followa:  "We  have 
your  favor  of  the  24th  and  we  have  to  state 
that  you  have  a  very  lame  ezewo  toe  de- 
layliDg  settlement  on  this  barge.  We  have 
nothing  whatever  to  do  with  yoor  deliverlmc 
tiie  lumber  to  Williams  &  Co.  WlUlams  & 
Go.  are  not  known  In  this  transaction  to  ns, 
and  we  do  not  care  whetha  or  not  yoa  de* 
liver  a  single  board  to  than.  Xour  inspector 
receipted  for  every  foot  of  lumber  which 
was  put  on  this  barge  and  we  now  hold  his 
receipt  •  •  •  We  do  not  care  how  much 
lumber  Williams  &  Ox  measure  oft  this 
barge.  It  la  immaterial  to  us,  and  we  do  not 
care  to  consider  It  at  alL  W^  flierefore, 
ask  tbat  you  send  us  settlemoit  for  the 
barge  at  once.  The  time  has  elai»sed  and 
the  account  Is  now  overdue." 

On  the  same  day  (March  28th)  Creelman 
wired  Breedlove:  "Please  wire  me  fully,  to 
Vicksbu:^  what  position  Williams  takes 
regarding  lumber;  unless  lumber  accepted 
and  settled  for  will  not  deliver,  if  you  will 
wire  me  fully,  may  save  me  trip  to  New 
Orleans."  And  Breedlove  replied  (March 
27th):  "Williams  has  arranged  to  take  deliv- 
ery. Will  dlschaxse  his  lumber  to-morrow. 


weather  permitting.  Will  forward  receipt  to 
Cairo  when  obtained."  On  March  28th, 
Breedlove  wired  Creelman:  "Advise  you 
come  Orleans  at  once  about  this  cottonvrood." 
On  March  28th  he  wrote  to  the  New  Oiieans 
&  Western  Railroad  Oompany: 

**We  are  now  unloading  B<mie  227,096  fSet 
cotton  wood  lumbar  ex  our  barge  #88.  Since 
commencing  to  dls(dmrge  this  lnmb»,  a  con- 
troversy has  arisen  ow  the  shipment;  we 
beg  to  notify  you  to  hold  the  shipment  anb- 
Ject  to  our  order  fOr  account  and  risk  of 
whom  it  may  concern." 

And  <m  the  following  day  be  received  the 
reply  from  the  defendant  (rec^ved  of  the 
toad)  which,  has  been  quoted,  saying  that 
the  lumber  was  held  for  account  of  Wil- 
liams &  Co.  ppon  April  2d,  however,  F.  B. 
(Creelman,  representing  the  lumber  company 
of  that  name,  arrived  in  New  Orleans,  and, 
finding  an  employe  of  Williams  &  Co.  in- 
spectlug  the  lumber  on  the  Ohalmette  wharf, 
nottfled  him  to  let  it  alime— that  it  belonged 
to  the  Creelman  Lumber  Company.  Testify- 
Utg,  he  says:  "I  returned  to  New  Orleans 
and  called  on  Mr.  W.  OL  Dotterer,  recover 
of  the  New  Orleans  ft  Western  Railroad 
Company,  presMited  to  blm  13xe  bill  of  lading 
for  the  barge,  and  demanded  tbe  delivery 
of  the  lumber  contained  on  the  barge  to  the 
F.  B.  Creelman  Lumber  Oompany,  uoAer 
the  Mil  of  lading,  and  the  lumber  was  de- 
livered to  ns  under  tbe  bill  of  lading." 

The  witness  does  not  explain  that  the  bill 
of  lading  was  issued  on  that  day  (April  2d), 
antedated  March  8tb.  On  April  3d  the  re- 
ceiver wrote  to  Williams  &  Co.:  "Beg  to  say 
tbat  I  now  have  In  my  poBseaelon  original 
B/L  showing  that  lumber  was  shipped  by 
the  F.  &  Creelman  Lumber  Co..  consigned 
to  shipper's  order.  New  Orleans.  Therefore, 
as  the  matter  now  stands,  we  only  know  the 
elilpper." 

On  the  following  day  the  attorney  repre- 
senting the  Creelman  Company  addressed  n 
letter  to  the  receiver,  reading: 

"As  attorneys  for  the  F.  E.  Creelman  Lum- 
ber Co.  we  hereby  give  you  peremptory  or- 
ders of  Stoppage  In  transitu  of  barge  load 
of  cottonwood  lumb«:,  unloaded  from  baige 
No.  88  of  the  8t.  Louis  &  Mississippi  Valley 
Transportation  Company  and  now  on  your 
wharf.  In  transitu  to  ship's  aide.  The  F.  E. 
Creelman  Lumber  Co.  are  the  vendors  of 
this  lumber  and  they  have  not  been  paid  the 
price  thereof,  and  exercise  this  right  of 
stoppage  In  transitu,  the  purcliaser  having 
positively  refused  to  pay  the  price." 

In  the  meanwhile,  or,  rather,  upon  the 
same  day  (April  4th)  that  this  letter  was 
written,  the  present  suit  was  filed  by  Wil- 
liams &  Co.,  claiming  the  lumber,  and  pray- 
ing that  Dotterer,  receiver,  and  F.  B.  Creel- 
man be  cited:  that  a  writ  of  injunction  is- 
sue, restraining  the  receiver  from  delivering 
the  lumber  to  any  one  other  than  petition- 
ers, restraining  Oreelman  from  Interfering 
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wltb  tbdr  4!cnitnd  itf  tiie  same;  and  for 
Judgntent  ordering  the  receiver  to  restore 
tbe  lumber  to  their  poBseaslon,  or  pay  th«u 
95,000,  together  with  $00  per  day  untU  it 
should  ho  restored.  The  plalntiffieit  however, 
foiled  to  furnish  bond,  and  tbe  preliminary 
Injunction  was  refused.  Creelman  was  re- 
leased from  plaintiffs*  claim  (m  an  excep- 
tion of  "no  cause  of  action"  filed  by  him, 
and  the  case  was  put  at  Issue  as  between 
tbe  plaintiffs  and  tbe  recelva.  Thereafter, 
upon  the  snrrender  to  him  of  the  bill  of 
lafflng,  such  as  It  Is,  and  upon  their  giving 
bond  to  liold  him  harmless,  tbe  receiw  de- 
livmd  the  lumber  to  the  Creelman  Compa- 
ny, who  shipped  It  to  Siurope  tat  tMx  own 
account 

For  answer  to  the  claim  made  by  tbe 
plaintiffs,  tbe  receiver  avers'  "that  the  true 
facts  In  regard  to  the  lumber  claimed  by 
the  plaintiffs  are  as  follows:  Barge  No.  88^ 
laden  with  Cottonwood  lumber,  said  to  con- 
tain about  227,090  feet,  more  or  less,  was  de- 
livered at  the  wharves  of  the  Mew  Orleans 
&  Western  Railroad  Company,  now  in  pos- 
sesdon  and  control  of  this  defendant,  as  re* 
c^ver,  with  the  statement  by  the  Mississip- 
pi Talley  Tran^Kotation  Company  that  said 
lumbw  was  tea  delivery  to  the  plalntlfl  In 
this  case;  that,  after  tbe  arrival  of  said 
lumber  at  said  wharf,  and  while  the  same 
was  in  progi'ess  of  being  unladen,  the  wharf 
keeper  handed  the  plaintiff,  at  his  requei^' 
a  receipt  for  said  bunber;  that  sliortly  there- 
after the  defendant  received  notice  from 
the  Mississippi  Transportetlon  Company,  the 
carrier  of  said  lumber,  who  had  delivered 
the  same  to  this  defaidant,  not  to  deliver 
the  same  to  the  plaintiff,  fw  tiie  reason  that 
-Oie  plaintiff  was  not  tbe  owner  thereof,  auw 
was  not  entitled  to  the  delivery  therectf." 

He  avws  Qiat  be  took  tbe  position  that  he 
would  not  deliver  the  lumber  to  any  one,  and 
notified  the  parties  in  interest  that.  If  be 
was  not  relieved  within  48  hours,  he  wo'ald 
bring  suit  against  tbem  to  have  the  matter 
determined;  that  he  t)ieB  received  from  tbe 
Creelman  Company  notice  of  stoppage  in 
transitu,  and  subsequently,  tbe  plaintiffs  fail- 
ing to  sequester  the  lumber,  and  the  Oreel- 
man  Company  tendering  him  a  bond  to  de- 
fend and  bold  him  harmless,  the  lumber  was 
delivered  to  it.  He  further  avers  that  he 
investigated,  and  found  that  the  plalutias 
were  not  tbe  owners  of  tbe  lumber,  having 
never  paid  for  tbe  same,  and  that  it  was  the 
property  of  tbe  Creelman  Company,  unpaid 
vendor,  who  held  bills  of  lading  therefor 
directing  the  delivery  of  the  lumber  to  iU 
order.  He  prays  that  the  Creelman  Company 
be  called  In  warranty,  and  for  Judgment,  etc. 
No  cltaUon  in  warranty  seems  to  liaye  been 
{■erred  ou,  and  no  answer  has  been  filed  by, 
the  Creelman  Company.  The  nnderstendlng, 
however,  seems  to  be  that  It  is  the  real  de- 
fendant, and  will  respond  to  any  Judgment 
that  may  be  rendered  against  the  recover. 


OpinlcHi. 

It  Is  evident  from  tlie  foregoing  tS»At,  on- 
der  the  original  contract  between  the  Creel- 
man and  tbe  Hlrsch  Companies,  assumed  by 
the  Burford  Company,  the  latter  bad  the 
option,  upon  the  delivery  of  tlte  lumber  to 
it,  of  paying  for  It  In  cash,  with  2  per  cent 
off,  or  by  acceptance,  at  60  days,  within  10 
days  fnmi  tiu  8tii  of  March;  L  a,  iv  to  tiie 
ISth  of  MardL  The  lumber  was  consigned 
to  "shipper's  order."  Breedlove  testifies  that 
be  was  ordered  by  tlie  sblppor  to  deliver  it 
and  it  is  nowhere  intimated  that  he  was 
originally  Instructed  to  exact  the  paym«kt  of 
tbe  purchase  price  in  advance  of  such  dellv* 
ery.  If  a  bill  of  lading  had  been  taken,  the 
delivery  would  have  been  made  by  Ite  surui- 
der.  As  there  was  no  bill  of  lading,  ttie  de- 
livery was  to  have  been,  and  was,  effected 
by  the  delivery  of  ,the  lumber  Itsdf.  More 
than  this,  the  Creelman  Cunpany  knew  that 
the  Burford  Company,  whom  it  had  accepted 
as  vendee,  had  sold  the  lumber  to  Williams 
&  Co.;  It  knew  that,  the  Burford  Company 
conaenti]^,  it  would  be  dellvMed  to  Williams 
&  Co.,  and  tliat  tt  might  be  delivered  direct- 
ly from  the  bai^  into  an  outgoing  aUp^  as 
the  property  of  Williams  ft  Co.,  oraalgned 
to  tlnlr  vendees  abroad;  and,  knowing  tbis. 
it  made  no  effort  to  Inform  itself  whether 
Williams  ft  Co.  w^  paying  cash,  or  were 
buying  on  terms  of  credit;  or  to  stop,  in  their 
hands,  the  payment  of  the  prlce^  save  so 
much  of  it  as  was  represented  by  the  freii^t 
money,  Vhldi  it  requested  Williams  ft  Co.  to 
pay  to  the-  barge  line,  thereby,  liowever,  as- 
senting to  and  ratifying  tbe  sale  by  tbe  Bur- 
ford Company  to  Wllllanui  ft  Co.,  and  the 
delivery  to  the  latter  of  the  lumber.  Breed- 
love,  acting  under  the  authority  ol  tbe  sh^ 
per.  who  had  sold  tbe  lumber  to  the  Burford 
Company,  and  under  tiie  authority  of  the 
Burford  Company,  who  bad  sold  it  to  WII> 
Hams  ft  Co.,  upon  the  payment  by  the  lattCT 
of  the  freight  money,  delivered  the  lumber 
to  them,  upon  March  1&.  lOOO,  and  agreed  to 
bold  it  for  tbehr  account;  and  to  allow  It  to 
remain  stored  on  the  barge  as  long  as  be 
conveniently  could.  In  addition  to  tlie  ^187.74 
of  freight  money  paid  by  them  on  that  day, 
which  vrnn  at  once  credited  by  tbe  barge  line 
to  the  account  of  the  Creelman  Company, 
Williams  &  Co.,  as  a  farther  payment  on  tte 
purchase  price,  gave  their  (dieck,  which  was 
promptiy  cashed,  to  their  votdor*  the  Bm^ 
ford  Company,  for  91.790.  and  .for  llie  bal- 
ance of  the  price  they  gave  tbe  Burford  C<md- 
pany  a  conditional  acceptance  for  91,780.80. 
which  the  Burford  Company  turned  over  to 
tbe  first  National  Bank  Chattanooga. 
Some  10  or  12  da^  latw,  Breedlove  notified 
Williams  ft  Ox  tliat  he  needed  his  barge, 
and  that  unless  th^  moved  their  lumber, 
be  would  charge  them  demurrage;  and  they 
accordingly  had  the  ba^  towed  some  8  or 
10  miles  down  the  river,  and  the  lumlier  dis- 
charged upon  the  Ohatanette  wbarf  of  tite 
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New  Orleans  &  Western  Railroad  Company, 
under  an  armngemeiit  (to  wbfch  the  barge 
line  was  not  a  party)  whereby  the  receiver 
of  the  railroad  company  was  to  hold  It  as 
tlielr  agent  and  for  their  account;  to  be  de- 
livered on  shipboard,  or  otherwise,  as  they 
might  order. 

Under  these  circnmatances,  and  after  Wil- 
liams &  Co.  bad  thus  bought  and  obtained 
possession  of  the  lumber,  the  efforts  of  tbe 
Creelman  Company  to  prevent  its  delivery  to 
them,  Including  the  obtentlon  from  the  bai^e 
line  of  the  antedated  bill  of  lading,  and  the 
service  on  the  receiver  of  the  railroad  com- 
pany of  tbe  notice  of  stoppage  in  transitu, 
were,  to  say  the  least,  useless  acts,  for  the 
Oreelman  Company,  havlug  placed,  tbe  Bur- 
ford  Company  in  a  position  to  sell  and  de- 
liver tbe  lumber  to  Williams  &  Co..  are  in  uo 
position  to  Bfiy  that  the  sale  and  delivery 
accepts  by  Williams  &  Co.  are  wHbont  ef- 
fect; nor  could  tbe  Burford  Company,  hav- 
ing made  ancb  sale  and  delivery,  be  beard 
to  say  that  they  had  not  received  tbe  lumber 
from  tbe  Creelman  Company. 

Our  coQclusioD,  then,  Is  that  the  lumber  in 
quefitiou  belmged  to  tbe  plaintiffs,  was  held 
by  tbe  defendant  as  their  bailee,  ond  was 
dlBpfised  of  by  .him  without  right  or  author- 
ity, and  tha^  it  being  uo  longer  Within  his 
power  to  restore  it,  the  only  question  which 
remains  Is,  for  what  amount  of  money  should 
be  be  condemned? 

Tbe  alternative  demand  of  the  petition  Is 
for  f 6,000,  and  J50  a  day  as  damages  until 
tbe  lumber  is  delivered.  In  tbe  original 
brief  fired  on  behalf  of  the  plaintiffs,  their 
counsel,  figuring  upon  the  basis  of  a  cou' 
tract  which  the  plaintiffs  had  made  for  the 
sale  of  the  lumber  at  $30  per  thousand,  less 
costs,  insurance,  and  freight,  place  their 
claim  at  $4,S{)3.U9;  these  figures  being  ob- 
tained by  calculating  the  value  of  the  en- 
tire lot  of  lumber  at  ¥30  per  M,  and  de- 
ducting certain  amounts  therefrom,  as  rep- 
resenting the  costs.  Insurance,  and  freight 
We  are  unable,  bowevef,  to  accept  this  re* 
salt  For,  whilst  the  evidence  abows  that 
the  plfllntiffa  had  made  a  contract  for  the 
delivery  during  tbe  yair  1900  of  Cottonwood 
lumber  in  Antwerp  at  980  per  M  fset  (c.  i.  f .), 
It  falls  to  establish  the  loss  oa  that  con* 
tract  which  Is  here  claimed;  and  they  have 
not  paid,  and.  In  all  probability,  will  not  be 
cflllcU  on  ta  pay,  the  $1,780.89  of  tbe  poF- 
chase  price  of  the  lumber  which  Is  repteaeut* 
ed  by  the  conditional  acceptance  given  by 
them.  Under  all  the  circumstances  of  tihe 
case,  therefore,  we  are  ot  f^lnlon  that  tbe 
ends  of  justice  will  be  best  subserved  by 
awarding  the  plalntUFs  Judgment  for  the 
amounts  actually  disbursed  by  them,  and 
reserving  their  rights  with  respect  to  pbsst 
ble  fnrtttir  llabUit7  on  account  of  the  trans- 
actions out  of  which  this  litigation  hasarlsen. 

It  Is  therefore  ordered,  adjudged*  and  de- 


creed that  there  be  Judgment  In  flavor  of  tne 
plaintiffs,  E.  B.  WlUIams  &  Oo.,  and  against 
the  defendant,  W.  C.  Dotteror,  receiver  ot 
the  New  Orleans  &  Westera  Railroad  Com- 
pany, in  the  sum  of  $2,317.74,  with  legal  In- 
terest thereon  from  March  15,  1900,  unUl 
paid;  that  tbe  right  of  tbe  plaintiffs  here- 
after to  recover  from  said  defendant  the  fur- 
ther sum  of  $1,780.89  (represented  by  an  out- 
standing contingent  acceptance  given  by 
them  t6  tbe  Borford  Lumber  Company),  in 
ease  they  should  be  held  liable  therefor,  be 
reserved;  and  that  In  all  other  respects  their 
present  demand  be  rejected;  the  said  de- 
fendant to  pay  all  costs. 

BREAUX,  J.  (dissenting).  This  Is  an  ac- 
tion by  plaintiffs  against  W.  C.  Dotterer,  re- 
ceiver and  general  manager  for  the  New  Or- 
leans &  Western  Railroad  Company,  for  the 
possession  of  a  bai^  load  of  lumber. 

Tbe  Hlrsch  Lumber  Company  originally 
contracted  at  Cairo,  111.,  with  the  Creelman 
Lumber  Company  for  this  lumber.  The 
Bradford  Lumber  Company,  of  Chattanooga, 
Tenn.,  aaaumed  the  contract  which  the  Hlrsch 
Lumber  Company  bad  with  the  Creelman 
Lumber  Company  for  tbe  lumber.  Tbe  lum- 
ber was  to  be  paid  for  In  cash  on  delivery,  as 
stipulated  in  the  contract  with  the  Creehuan 
Lumber  Company  assumed  by  the  Bradford 
Lumber  Company.  Shipments  were,  to  com- 
mence early  In  the  year  1899,  and  delivery 
of  the  shipment  of  the  lumb^  Inv<dved  in 
tbls  suit  was  to  be  made  at  the  New  iteleans 
Dry  Docks. 

Tbe  lumber  vras  shipped  to  this  port  In  ac- 
cordance with  agreement  Plaintiffs  bought 
ttie  lumber  from  tbe  Bradford  Lumber  Com- 
pany, Under  tbe  terms  of  tbe  contract,  the 
lumber  was  to  be  Inspected  at  Grand  Lake, 
Ark.,  for  delivery  by  the  inspector  of  the 
Hlrsch  Lumber  Company  (and,  by  the  trans- 
fer to  the  Bradford  Lumber  Company,  It 
follows,  by  the  In^)ector  of  the  latter)  and 
an  Inspector  of  tibe  Creelman  Lumber  Com- 
pany, vendors;  but  If  the  Hlrsch  Lumber 
Company  or  Its  assigns  did  not  send  an  In- 
spector, then  the  return  of  the  vendor's  In- 
spector was  to  be  flnat  There  was  no  Joint 
inspection  of  the  lumber  made  at  Grand 
Lake. 

Tbe  partlee  seem  to  look  to  deHveiiT  at 
New  Orleans,  as  I  Infer  fkpm  the  fact  that 
the  Bradford  Lumber  Company  wrote  to  the 
Oreelman  Otmipany  that  under  the  contract 
the  stodk  was  to  be  deUvered  in  New  Orleans, 
and  that  they  assumed  no  responsIbUity  for 
tbe  lumber  beftve  delivery  In  tills  dty.  ^e 
Creelman  Company  answered,  and  said  that 
their  understanding  was  that  tbegr  were  to 
d^ver  to  the  Bradford  Lumber  Company 
the  stock  la  New  Orleans,  and  timt  the  latter 
was  not  to  anume  any  roponsIblUty  until 
It  was  delivered  In  New  Orleans,  but  that 
^Kj  wished  te  tafliTe  the  Question  of  measure- 
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ment  and  Inspectton  between  tbe  UupectiwB 
definitely  settled  before  loading  the  barge  at 
Grand  lake.  Ark.,  so  tbat  any  difference 
arising  would  tbere  be  adjusted;  tbat  tbat 
was  their  sole  object  In  having  a  receipt  la- 
sued  for  the  lumber. 

The  Oreelman  Lumber  Oompany  having 
b0en  adTlsed  by  tbe  Bradford  Lnmbra  Com* 
pany  that  the  lumber  bad  been  sold  by  the 
hitter  to  the  plaintiffs,  B.  B.  WUllams  &  Co., 
of  this  dty*  on  March  1«  180(^  Creelman  in- 
toimed  tbe  agent  of  the  Mississippi  Valley 
Transportation  Company  of  the  number  of 
feet  of  lumber  shipped,  and  asked  him  to 
request  plaintlffa,  B.  B.  WllUams  &  Ca,  to 
pay  tlie  freight,  and  charge  it  to  the  Creel- 
man  Company.  They  paid  tbe  fright,  but 
did  not  give  a  receipt  lor  the  lumber. 

Bradford,  of  the  Bradford  Company,  testi- 
fied tbat  tbe  lumber  was  delivered  to  them 
In  New  Orleans  by  the  SL  JjotOb  &  Mississip- 
pi Vall^  Tranqiortntlon  Company,  throu^ 
their  agent,  on  March  14  or  15, 1900,  and  that 
they,  in  turn,  made  delivery  to  Bl.  B.  Wil- 
liams &  Go.  He  also  said,  as  a  witness,  that 
they  intended  to  f«lce  up  the  quotion  of  set- 
tlement, and  pay  whatever  they  might  owe 
for  this  lumber;  expecting  to  be  allowed  « 
reasonable  reduction  by  way  of  damages  for 
the  breach  of  contract 

Flaintiirs  aver  that  nptm  the  arrival  of 
the  lumba  at  New  Orleans,  March  16,  1900. 
they  paid  to  tbe  Bradford  Company  on  ac- 
count of  the  price,  and  gave  an  aoc^ted 
draft  for  tbe  difference;  the  amount  to  be- 
come due  on  the  draft  to  be  determliwd  br 
Inspection  of  the  lumber. 

The  bai^  was  towed  at  the  instance  of 
the  plaintiffs  from  the  doA  of  ttie  Mlssisi^ 
pi  Valley  Transportation  Company  to  Ohal- 
mette,  where  it  was  being  unloaded,  and 
again  Inspected  and  measured,  when  the 
work  was  stopped  by  claimant  of  an  adverse 
right  to  tbe  lumber.  The  orig^bial  owners  im 
tbe  8th  day  of  March,  lOOp.  obtained  a  blU 
of  lading  from  the  St  Louis  &  Mississippi 
Valley  Transportn'Sn  Company,  which  they 
held  at  the  time  tbat  tbe  barge  loaded  with 
lumber  arrived  at  the  port  of  destination, 
and  consequently  which  they  held  when 
plaintiffs  paid  tbe  freight,  and  afterwards 
when  they  made  a  settlement  with  Bradford 
&  Co.  and  paid  part  of  the  price. 

The  price  had  pot  been  paid  to  tbe  original 
vendors.  It  was  to  be  paid  cash,  and  in  otm- 
sequence  it  was  to  be  paid  immedlatdy  aft- 
er tlie  goods  had  beoi  delivered.  Before  tbe 
delivery  bad  been  completed,  a  dStteraxB 
arosa  The  owners'  draft  was  not  honored. 

Tbe  original  vendors  had  already  [s-essed 
Its  paymrait.  They  appear  to  tbe  light  of 
having  consented  to  ddlver  the  property,  al- 
ways with  the  understanding  that  tfa^  were 
to  be  paid  cash;  and  when,  toward  tiie  end 
of  the  transaction,  they  directed  its  delivery 
to  plaintiffs,  it  was,  as  I  construe  Oe  evi- 


dence, with  the  ezpectatitm  tiiat  they  would 

rective  the  amount  to  which  they  were  en- 
titled. They  met  with  disappointment 
FlalntUEs  were  quite  willing  to  beoome  buy- 
^  but  they,  erroneously,  as  I  take  it  made 
at  least  a  partial  payment  to  another  than 
those  who  were  entitied  to  be  paid  undo-  ttie 
facta  and  dreumstanceB  of  tbe  case. 

Thwe  never  was  an  actual  delivery  made. 
In  reference  to  a  constructive  delivery  for 
which  plaintiffs  contend.  It  was  not  cranplete. 
True,  It  was  understood  that  they  were  to  be- 
come the  owners  of  the  lumber  on  tbe  barge 
in  queatiCHi.  but  it  had  not  aU  been  measured 
and  inqjtected,  and  this  la  tbe  work  at  which 
pUdntlffs  were  employed  when  they  were 
stopped  by  the  owners.  They  liad  not  cboa» 
to  acc^t  as  correct  the  measnremrat  and 
inspection  made  under  the  terms  ot  the  con- 
tract Just  prior  to  loading  the  lumber  od  tte 
barge  for  ehiiunent  and  chose  to  delay  tiie 
delivery  for  another  inspection  and  measure- 
ment  During  this  delay,  brought  about  by 
defendant  tbe  ownwi^  right  of  retentkMt  ot 
the  mroper^  fw  the  price  remained  anlnipatr^ 
ed. 

The  seller  is  not  bound  to  deUver  tbe  thing 
sold  if  the  buyw  does  not  pay  the  prioe^  or  If 
he  has  every  reason  to  conclude  that  tlie  price 
win  not  be  paid  as  agreed  upon  Immediately 
after  ddlvery.  It  is  evident  fkom  tiie  testi- 
mony tbat  it  was  not  the  intoitlon  of  ttw 
firm  from  which  plaintiffs  bought  to  pay  this 
owner  for  the  goods.  These  vendors  looked 
ftaward  to  a  claim  tor  damages  to  vhlcb  X 
do  not  think  we  should  give  the  least  consid- 
eration in  matter  of  the  salt  here.  It  was  a 
different  matter  entirely,  and  cannot  be  tak- 
en into  account  liere  as  a  reason  on  tbe  part 
of  the  vendors  to  plaintiffs  for  wlttilwldlng 
the  price,  and  not  complying  with  the  agree 
ment  ot  the  sale^  and  paytog  cash  for  tlie 
lumber  on  deUvwy. 

Tbe  fact  that  a  bUl  of  lading  was  lasoed 
to  the  owners  in  this  ctao,  and  tbat  Hifa 
bill  of  lading  was  not  delivered  to  pialntUb 
by  the  owners,  is  too  important  as  an  Issnc 
to  be  disregarded  or  ignored.  The  evldenoo 
discloses  that  the  bUl  was  Issued,  and  It 
does  not  appear  that  plalntifts  caDed  for 
this  tostrument  I  understand  that  tbe 
carrier  attached  proper  importance  to  tUs 
paper,  and,  when  It  was  presrated  by  ttie 
original  owner,  be  could  do  nothing  les^  un- 
der the  circumstances,  than  to  deUver  tbe 
Inmba  to  the  bolder  of  the  bUl  at  lading: 

There  Is  no  transfra  of  tbe  proper^  nntU 
tbe  bin  of  lading  has  been  indorsed  to  a 
purchaser,  unless,  team  *Wl  the  facts.  It  may 
fairly  be  inferred  tbat  It  was  the  totention 
of  the  seller  tbat  the  property  in  the  goods 
shoyld  paas."   Addison,  vol.  2,  p.  035. 

It  Is  evident  that  vaidors  withheld  tbe  bUl 
of  hiding  for  a  purpose.  **It  tiie  blU  of  lad- 
ing is  only  dealt  witb  to  secure  the  ccmtrsct 
prlce^  tben,  on  payment  «r  tender,  tiie  goods 
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Test  In  tbe  parchaser."  Addison  on  Con- 
tracts, TOl.  2,  p.  036.  MoreoTcr,  the  lumber 
was  not  tuder  the  actnal  control  of  the 
buyer.  The  original  owner  still  bad  the 
right  to  stop  the  shipment  In  transitn. 

If,  observes  Fothler,  things  have  been  sold 
per  aver^oncm— that  Is  to  say,  In  the  mass 
—for  a  fixed  price,  the  sale  Is  complete  from 
the  time  of  the  making  of  Oie  contract  Bat 
here  the  sale  was  made  by  tale,  or  measure, 
and  the  price  had  not  yet  been  fixed  for  the 
whole  nmnber  of  feet  bought,  and  all  the 
facta  and  circumstances  concur  In  showing 
that  plaintiffs  were  not  In  possuslott. 


(tu  La.  838) 


Ko.  13,887. 


MBW  ORLEANS  GASLIGHT  CO.  t.  DRAIN- 
AGB  COMMISSION  OF  NBW 
ORLBANS. 

(Supreme  Court  of  LonlBiana.  Not.  SO,  190S.) 

OAS  COHPANT— FHANCHISB-VSB  OF  STRSBT- 
RBUOTAL  OF  MAINS— ACTION  FOR 
DAMAGBS. 

LThe  plalotifT  company  was  aothorixed  by 
a&  act  of  tbe  General  Assembly  prior  to  tlw 
Constitution  of  1879  to  lay  pipes  and  conduits 
<»i  any  of  the  public  ways,  alleys  and  streets 
of  New  Orleans  where  same  might  be  required  in 
such  manner  as  might  produce  the  least  Incoo- 
Tenieuce  to  the  city  or  fts  inhaUtants.  It  must 
be  held  to  liave  accepted  this  privilege  subject 
to  tbe  paramount  and  inalienable  right  of  the 
state  to  construct  or  authorize  to  be  constructed 
hr  the  city  sewers  or  drainage  canals  under  tbe 
streets  wnenoTer,  In  its  Juogment,  the  public 
Interests  demanded,  and  In  aid  of  the  couBtruc 
tfam  of  such  sewers  to  cause  the  plaintiff  com- 
paiiy,  at  Its  own  opense,  to  change  the  location 
of  ns  own  mains.  The  state,  in  requiring  the 
afaiftisg  of  the  position  of  the  mains,  simpv 
forced  in  its  own  fSTor  on*  of  tta  reseired 
rights. 

2.  Tba  rights  and  obllgationa  parties  are  to 
bs  tested  by  the  proriuons  of  the  Constitution 
of  186S. 

8.  The  plaintiff  had  no  Tested  right  to  occupy 
any  particular  portion  in  the  streets.  Sues 
right  as  it  had  was  ab  Initio;  not  an  absoiuteb 
but  an  imperfect,  right,  contingent  and  coodl- 
tiooal  In  its  nature,  coutrotled  by  law  and  the 
regnlatioQ  of  the  police  authorities. 

4.  The  only  damage  claimed  in  this  action  is 
the  sum  of  mouey  expended  by  the  plaintiff  in 
changing  the  position  of  Its  mains.  It  is  not 
asserted  that  the  pipes  of  the  plaintiff  have  been 
Injured  by  removal,  nor  that  any  of  its  work  or 
material  have  been  or  will  be  utilized  by  the 
state  or  city  for  their  own  purposes,  or  that  the 
Tslne  of  the  franchise  has  been  lessened,  or 
that  there  baa  been  any  physical  "taking**  of 
Its  property. 

The  demand-  of  the  plaintiff  falls  under  the 
rule  <tf  ftamnum  absque  injuria. 
(Syllabus  \yy  tbe  Court) 

5.  Plidnti'ff  has  a  grant  by  tbe  L^slature 
and  the  privilege  of  establishing  gasworks  and 
of  supplying  the  inhabitants  with  gaslight  by 
means  of  pipes  laid  in  tbe  streets.  '  It  has  com- 
plied  with  its  obligations  as  grantee. 

6.  Another  company  is  wiuiout  aothori^  to 
rezDOTe  its  pipes  and  inteinEm  with  its  mains 

SS80^-6» 


without  Incurring  llaUltty  for  the  bteakaga  dime 
and  remoral  of  pipes  and  mains. 

7.  The  state  has  delegated  the  power  of  emi- 
nent domsin  to  the  defendant  This  implies 
compensation  for  expropriation  and  for  damages 
done.  The  state  has  not  delegated  to  the  de- 
fendaut  the  rlsbt  of  exercising  tbe  police  pow- 
er, whldi  Impues  that  damages  may  be  com- 
mitted without  compensation.  The  exercise  of 
tbe  police  power  remains  in  the  state  unless  ex- 
pressly or  impliedly  delegated.  It  was  not  ex- 
pressly or  impliedly  delegated. 

8.  If  the  polics  power  may  be  exercised  to 
compel  one  omipany  to  remoTe  and  relay  its 
pipes  and  mains  without  compenaation  to  the 
owner  to  make  room  for  another  company,  it 
must  be  exercised       the  state. 

9.  The  dalm  of  plaintiff  for  expenses  of  ac- 
tually removing  aud  relaying  its  pipes  snd 
mains  is  allowed,  and  Judgment  Is  accordingly 
rendered. 

Per  Brean^  dissenting. 

Appeal  ttom  Civil  District  Court,  Pariah  d 
Orleans;  George  H.  Thfiard,  Judge. 

Action  by  the  New  Orleans  Gaslight  Com- 
pany against  the  Drainage  Commission  of 
New  Orleana  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

Bnck.  Walsbe  ft  Bock,  for  appellant 
Howa^  Spencer  &  Gocke,  Cor  appellee. 


Btatemeat  of  the  Oaseb 

NICH0LL8,  a  J.  In  an  able  brief  filed  on 
beliaU  Qt  the  defendant  it  Is  forcibly  urged: 

(1)  TtMt  the  gaa  company  had  only  the 
right  of  user  in  tbe  public  streets  along  with 
all  other  citizens,  and  acquired  no  right 
*^wner8blp"  or  "property"  In  or  to  any  luirt 
of  the  pnblle  streets  by  Tlrtne  its  cbartor 
prOTWona  2  DUlon,  Hon.  Corp.  (3d  Bd.)  688. 

(2)  That  It  took  this  right  of  user  subject 
to  the  Implied  oondltlon  that  the  state  or  the 
<ity  might,  In  the  ezordse  of  its  police  power 
for  the  public  health  or  tiie  public  safety,' 
caiue  other  structures  to  be  placed  In  (ff  on 
such  street  which  might  temporarily  Incon- 
Tenience  the  gas  company  In  its  use,  or  whh^ 
might  occasion  the  removal  to  another  part 
of  the  street  of  its  mains  and  pipes,  and  that 
any  damage  resulting  from  such  temporary 
Inconvenience  m  such  xemoTBl  was  damnum 
absque  Injuria. 

They  maintain  that  the  gas  company  was 
gir^  the  ezduBive  right  to  sell  gas  in  the 
dty  of  New  Orleans,  and  as  a  necessary  Inci- 
dent to  enable  them  to  carry  on  the  business 
of  furnishing  tbe  public  with  gas  it  gave  It 
the  right  to  lay  Its  mains  and  pipes  under 
and  through  ail  tiie  streets  and  alleys  of  the 
city,  and  Implied  a  right  to  maintain  the 
same*  provided  that  such  work  should  be 
done  and  maintained  with  as  Uttle  Inconvoi- 
lence  to  the  public  as  possible;  tnit  it  was 
not  0ven  an  exclualTe  right  to  the  use  ot 
the  streets,  nor  a  property  right  In  or  to  any 
particular  portion  of  the  street  The  Legis- 
lature did  not  designate  the  particular  streets 
or  parts  ot  streets  In  which  the  company 
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■bould  lay  Its  malna  and  pipes,  nor  vest  the 
common  council  or  any  officer  of  the  city 
with  authority  to  locate  the  pipes  or  regulate 
the  location  of  the  same.  The  whole  sub- 
ject was  left  to  the  Judgment  and  at  the  risk 
of  the  gas  company,  with  only  a  warning 
that  they  should  be  laid  in  such  mann^  aa 
to  least  inconvenience  the  public.  The  gas 
company  took  the  risk  of  the  location  of  the 
pipes.  If  fhe  gas  company  could  not  ac- 
quire any  property  In  the  pablic  streets,  its 
rights  were  merely  those  of  user,  such  a  right 
as  any  other  citizen  similarly  situated  had. 
w  as  a  street  railway  had~-a  right  of  pas- 
sage. As  a  corollary  neither  the  state  nor 
the  city  lost  the  right  of  control  or  use  of 
streets  for  other  legitimate  pursrases,  and, 
evea  If  the  grant  of  the  gas  company  was 
a  public  use,  tills  did  not  Impair  or  exhaust 
the  right  of  the  state  or  the  city  to  make  Dth< 
er  grants,  or  to  build  In  such  streets  other 
works  equally  for  the  public  comfort  or 
health.  Chicago  Bailway  Oo.  t.  Qnincy  (lU.) 
27  N.  E.  183.  29  Am.  St  Hep.  834;  Id.,  28  N. 
n.  1070;  Kansas  t.  Morley.  45  Mo.  App.  304. 

Counsel  urge  liiat  the  enforced  removal  of 
the  plaintiff's  mains  to  another  part  of  the 
street  in  order  to  make  room  for  a  necessary 
and  Important  public  work  was  a  mere  police 
recognition  of  Its  right  of  user,  and  was  in 
no  sense  a  "taking"  or  "damaging"  of  private 
property,  or  a  divesting  of  a  vested  right 
which  would  entitle  It  to  compensation.  As- 
suming the  company  had  a  vested  right  to 
use  some  part  of  the  streets  did  not  weaken 
the  position  that  such  vested  right  could  be 
regulated  in  a  reasonable  manner  for  the 
public  good.  It  could  claim  no  greater  or 
higher  rights  than  those  conferred  upon 
street  railway  companies  by  the  purchase  for 
a  valuable  consideration  to  lay  track  and  op- 
erate  cars  upon  the  streets.  Companies  of 
that  kind,  having  l^slative  grants  to  use 
the  streets,  can  be  required  by  the  city  in  the 
ezwdse  of  Its  police  power  for  the  public 
safety  to  erect  or  maintain  gates  at  their  own 
expense  at  street  crossings  and  to  regulate 
the  speed  or  length  of  trains  Imposing  heavy 
otttlaya  and  much  inconvenience,  though  nei- 
ther tiie  state  nor  the  city  could  divest  them 
of  the  right  to  use  the  streets  without  maklns 
compensation,  or  make  Itsdf  liable  for  dam- 
ages.  The  existence  of  the  right  of  regula- 
tltm  is  essential  to  the  welfare  erf  the  public, 
and  without  it  the  state  or  dty  would  be 
powerless  to  praf orm  its  first  duty  to  Its  dtl- 
sens  of  protectlnc  thdr  health,  welfare,  and 
safety.  Conditions  of  life  change,  and  what 
may  seem  a  reasonable  and  proper  use  of  the 
streets,  or  what  may  be  ample  protection  for 
tile  health  and  safety  of  the  dtlzen.  In  one 
generation,  might  be  utterly  unreasonable  or 
inadequate  fw  another.  The  power  to  regu- 
late the  streets  Is  not  only  ft  oontbiulng  pow- 
er, but  an  Inalienable  one.  This  being  the 
ease,  all  privileges  such  as  the  plaintiff 


claims  must  be  understood  to  have  been 
granted  and  accepted  subject  to  the  implied 
condition  that  the  state  or  <dtj  in  the  exer- 
cise of  the  police  power  may  regulate,  limit 
or  modify  that  use  whenever  and  wherever 
the  safety,  health,  or  welfare  of  the  pablic 
demand  it  The  state  or  dty  might  not  be 
permitted  to  completely  deny  or  destroy  the 
right,  or  to  so  unreasonably  r^ulate  it  as  to 
amount  to  a  denial  or  destruction,  but  such 
was  not  the  situation  at  bar.  Plaintiff  had 
not  been  deprived  of  the  right  to  use  a  single 
street  where  Its  mains  had  been  laid.  It  had 
only  been  required  to  ronove  them  to  one 
side  of  the  street  so  as  to  permit  the  con- 
struction of  sewers.  The  public  health  re* 
quired  this,  and  the  public  would  have  been 
Inconvenienced  had  they  not  been  changed. 

The  liCgislature  Intended  by  the  provision 
in  the  company's  charter  that  It  should  lay 
Its  mains  and  pipes  "in  such  manner  as  may 
procure  the  least  Inconvenience  to  the  d^ 
or  its  Inhabitauts"  that  the  right  granted 
should  be  subordinate  to  the  paramount  right 
of  the  public,  and  that  the  company  should 
at  all  times  yield  without  compensation  to 
the  necessities  of  the  pnbUc  welfare. 

Counsel  refer  the  court  to  Mugler  t.  Kan- 
sas, 123  n.  8.  623,  8  Sup.  Ct  273.  31  L.  Ed. 
205,  and  the  authorities  therein  dted;  to  Na- 
tional Water  Works  Co.  v.  Kansas  City  (C. 
C.)  28  Fed.  921;  RaUroad  Co.  v.  Wakefield. 
103  Mass.  261;  Jamaica  Bond  Oo.  v.  Brook- 
line,  121  Mass.  6;  Columbus  Gaslight  Ca  v. 
Columbus  (Ohio  Sup.)  33  N.  B.  292.  19  L.  B. 
A.  610.  40  Am.  St.  Bep.  648;  Ghiclnnati  v. 
Penny,  21  Ohio  St  499.  8  Am.  Bep.  73;  Clapp 
V.  City  of  Spokane  (O.  O.)  53  Fed.  616;  State 
T.  Flower,  49  Ia.  Ann.  1199,  22  South.  623. 

In  citing  the  case  of  Columbus  Gaslight 
Co.  counsel  say:  "That  was  a  suit  for  dam- 
ages for  expense  of  relocating  gas  pipes  to 
conform  to  a  diange  In  the  eetebllshed  grade 
of  a  street  made  by  the  dty  of  Columbus. 
Tbe  court  held  that  a  gas  company  laying  its 
pipes  In  the  streets  of  a  city  under  a  grant 
from  the  city  in  conformity  with  an  estab- 
lished grade  does  so  subject  to  the  right  of 
the  city  to  change  the  grade  of  the  stre^ 
whenever  the  necessities  of  the  public  re- 
quire it;  and.  In  the  absmce  of  wantonnesa 
or  negligence  on  the  part  of  the  city,  the  com* 
pany  cannot  maintain  any  action  for  dam- 
ages caused  by  the  necessity  ot  taking  op  and 
relaying  Ite  pipes  la  wder  to  accommodate 
them  to  tbe  new  grade.*' 

BefOTlng  to  Jamaica  Bond  Co.  t.  BnxA- 
line,  121  Mass.  6,  they  say:  'TThls  was  an  ac- 
tion of  damages  to  recover  expense  of  chan- 
ging the  location  of  certain  water  pipes.  Plain- 
tiff alleged  tiiat  It  had  theretofore  laid  water 
pipes  on  the  streets  under  ite  charter  In  ac- 
cordance w4th  the  established  grade  In  the 
street;  that  the  dty  bad  changed  tbe  gnde, 
and  required  tbe  plaintiff  to  change  the  loca- 
tion of  the  pipe^  to  plaintiff's  great  Injury  and 
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dimaga.  Ths  court  held  that  tb»  Injnzr 
damnum  absque  Injuria."  National  Water 
Works  Go.  T.  Kjanaas  Gl^  (q.  a)  28  Fed.  921 
(Mr.  JTostlee  Brewev).  Is  quoted  wlQi  tbe  fol- 
lowing fltatranait:  *TUa  was  an  actbui  for 
damages.  In  18SS  tbe  plalntUt  company  laid 
a  water  pipe  In  one  of  the  streets  of  Kansas. 
Hie  grade  of  this  street  had  been  prevlouslr 
established,  and  the  plaintiff  bad  been  direct- 
ed by  the  city  to  lay  s  water  pipe  ther^ 
and  the  same  was  laid  In  the  place  and  man- 
ner directed  by  tbe  dty.  In  1884  the  dty 
dug  a  sewer  on  said  street  on  the  same  part 
ot  the  street  In  which  the  plalntlfl's  water 
pipe  had  been  laM,  In  consequence  of  which 
the  plaintiff  was  compelled  to  take  up  and 
lay  its  pipe  in  another  place  The  action 
was  brought  to  recover  tbe  cost  and  expense 
of  this  relocation."  The  case  Is  even  stronger 
tlum  the  case  at  bar,  In  that  tbe  dty  bad 
directed  the  place  and  manner  In  which  the 
plaintiff  should  lay  its  main,  and  the  water 
company  contended  that  under  the  circum- 
stances it  had  acquired  sudi  a  Tested  proper* 
ty  right  in  an  undisturbed  loeatlon  and  po- 
sition to  entitle  tt  to  tedst  any  turthw  tres- 
pass or  Innslon  thereto.  The  answw  of 
the  dty  was  that  tiie  matter  of  sewerage 
was  one  affecting  the  public  health;  that  it 
could  no^  if  it  would,  and  that  It  did  no^  if 
it  could,  contract  away  tbe  right  to  con- 
struct sewers  in  any  part  itt  the  public 
streets;  that  the  phitaitlff  took  Its  contract  to 
lay  its  pipes  on  such  public  streets  subject 
to  tbe  paramount  and  inalienable  right  of  the 
dty  to  cmatruct  its  sewers  wheneTsr,  in  its 
Judgment,  the  public  interest  demanded. 
The  learned  Justice  sustained  tb»  dty's  con- 
tention, and  said:  "Sewerage  is  a  matter  un- 
questionably affecting  largely  the  public 
health,  and  no  municipality  can  make  a  con- 
tract dlTesting  or  abridging  Ite  full  control 
over  such  matters.  •  •  •  The  contract 
between  the  plaintiff  and  tbe  defendant  Is 
to  be  interpreted  in  the  light  of  tlils  well- 
established  rul^.  and,  so  Interpreted,  the 
itlaintlff  took  its  right  to  hiy  Its  pipe  In  the 
streets  ot  tbe  dty  subject  to  the  paramount 
and  Inalienable  right  of  the  dty  to  construct 
sewers  therein  whenever  and  whererer,  in  its 
Judgment,  the  public  interests  demand.  Lay- 
ing its  pipes  subject  to  this  right  of  the  dty, 
ft  has  no  cause  of  action  If,  in  consequence 
of  this  right;  It  la  compelled  to  relay  its 
pipes." 

Toncblng  the  right  of  the  dty  to  have  re- 
quired a  change  In  tbe  location  of  pipes,  even 
in  a  case  of  servitude,  defendant  calls  to  our 
attention  Civ.  Cbde^  art  703  <600),  under  the 
heading  "Of  the  Right  of  Passage  or  Way." 
which  declares  that  "when  the  place  for  the 
passage  Is  once  fixed,  he  to  whom  this  servi- 
tude has  been  granted  cannot  change  It,  but 
he  who  o^es  thla  servitude  may  change  It 
from  one  place  to  another  In  order  that  it 
may  be  less  Inconvenient  to  bim,  provided 
that  it  afford  the  same  facility  to  the  pro- 


priety of  the  servitudeL**  8ee^  on  that  sub- 
ject, ClT.  Cod^  art  778. 

The  plaintiff  charged  that  the  defeodani; 
acttog  while  engaged  in  tbe  ^rosecutitm  of 
the  work  of  laying  a  system  of  drainage 
through  the  streeto  of  New  Orleans  under 
Act  No.  114  of  1896^  p.  162,  bad  "encroached 
and  trespassed  upon  its  property**  laid  In  the 
streets  of  that  dty  under  authority  of  its 
charter  and  franchise  from  the  state  of 
Louisiana.  Plaintiff  contends  that  its  ehat^ 
ter  is  a  ccuitiact  with  the  state,  and  thatnmio 
of  the  rights  and  obligations  therein  granted 
or  created  can  be  changed,  enlarged,  or  taken 
away,  dther  under  tbe  Constitution  9t  Loui- 
siana or  of  the  United  Stetes,  exc^t  Xif  the 
power  of  *^lnait  domain,**  and  then  for 
proper  compensation;  dtlng  Clarksburg  Bleo- 
tric  Light  Ga  T.  Clariuburg  (W.  Ta.)  85  8.  A 
894,  50  L.  B.  A.  142;  Indianapolis  t.  Gon< 
snmer**  Gas  Go,  140  Ind.  114.  38  N.  IL  488, 
27  L  B.  A.  514,  48  Am.  St  Bep.  188;  Chica- 
go Oas  Go.  v.  Lake,  ISO  UL  42,  22  N.  B.  616; 
Louisville  Gas  Go.  v.  Citizens*  Gas  Co.,  115 
U.  &  683^  6  Sup.  Ct  265,  29  Ifc  Ed.  6ia 

It  does  not  dalm  that  ttiers  was  actual 
physical  Invasion— any  teking  possession  or  us- 
ing—by  tbe  drainage  commlsslra  of  the  mains 
and  p^tes.  Its  argument  is  that,  the  Legis- 
lature having  granted  the  right  to  the  gas- 
light company  to  lay  ita  nudns  on  the  streets 
tor  the  pnipose  of  Its  business  anywhere^ 
wh«i  this  right  has  been  once  exerdsed  it 
will  be  presumed  the  pipes  are  properly  laid, 
and  tbe  right  becomes  a  vested  and  fixed  pntp- 
erty  right  &ud  that  right  cannot  be  disturbed 
or  Injured  for  another  public  purpose  without 
compensation  duly  made  under  an  express 
or  implied  exercise  of  the  power  of  eminent 
domain;  dtlng  Btxth  Avenue  Bailway,  73 
N.  T.  8S0. 

It  contends  that  the  dmple  fact  that  13x9 
particular  public  work.  In  aid  of  whose  i»ose> 
cutlon  Its  own  main  and  pipes  are  asked  to 
be  shifted  to  auotber  part  of  the  street  may 
be  a  work  In  aid  of  public  health  or  of  tbe 
public  good,  relieves  the  state  or  dty  seek- 
ing to  construct  such  woA  from  the  obli- 
gation of  maklDg  compensatl<m  to  it  for  the 
loss  it  has  been  made  to  sustain  In  changing 
Its  main  to  accommodate  tbe  wortc;  that 
while  the  dtlaen  may  be  forced  on  some  oc- 
casions and  under  some  drcumstances  to 
submit  to  losses  and  Injuries  to  hlmsdf 
through  acis  of  the  government  taken  for  the 
public  welfArev  the  mere  fftct  that  such  was 
the  character  of  the  woA  does  not  of  neces- 
sity carry  with  it  that  result;  that  tbe  facte 
and  drcumstances  of  this  case  do  not  make 
It  one  where  no  remuneration  for  damages 
can  be  sustained.  Plaintiff  contends  that 
the  police  power,  properly  so  called,  as  tor- 
dng  parties  to  submit  to  lossn  and  injury 
without  a  claim  for  compensation,  is  a  power 
of  "regulation"  by  tbe  government  ova-  the 
use  and  enjoyment  of  property  in  the  in- 
terest of  the  lives,  limbs,  bealtl^  comfort 
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and  aulet  of  an  persons,  and  the  pFotectlng 
of  all  property  within  the  state.\  Thorpe  t. 
Rutland  &  B.  B.  Co.,  27  Vt  140;  62  Am.  Dec. 
52S;  Cooley'a  OoiwtltQtlonal  limltatloiu  @d 
Ed.)  c.  16,  p.  672. 

Plaintiff  contends  that  llie  construction  of 
a  aystem  of  drainage  is  not  a  work  of  "reg- 
nlatlon."  It  la  almply  the  prosecution  of  a 
pnhUc  work  for  the  public  good,  and  while, 
therefore,  private  property  of  any  kind  what- 
ever may  be  taken  or  damaged,  inflicting  a 
particular  injury  most  be  compensated,  aa 
falling  under  the  protection  of  article  167  of 
the  Constitution,  which  dddarea  that  "pri- 
vate property  shitll  not  be  taken  or  damaged 
for  public  purpoaea  without  Just  imd  ade- 
quate compensation  being  first  made."  That 
the  rule  announced  In  the  earlier  decisions 
of  courts  that  acte  done  In  the  proper  ex- 
erdae  of  governmental  powers,  and  not  di- 
rectly encroaching  upon  private  property, 
though  their  consequence  might  Impair  Its 
use,  were  not  a  "taking"  of  property  within 
the  constitutional  provision,  and  did  not  en- 
title the  owner  of  such  property  to  compen- 
sation from  the  state  or  Its  agents,  or  give 
hbn  any  right  of  action,  were  dedslfms  ren- 
dered in  view  of  the  language  of  the  consti- 
tutional restriction  In  the  then  existing  Con- 
stitutions, that  private  property  should  not 
be  takm  for  public  use  without  just  compen- 
sation being  made,  and  ceased  to  apply  after 
the  language  of  the  Constitution  was  altered 
so  as  to  declare  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  just  compensation." 

That  the  former  Oonatitntions  prohibited 
the  "taking"  of  private  property,  and,  under 
Judicial  construction,  cimipenaation  was  de- 
manded only  where  there  was  an  actual  tak- 
ing of  private  property— its  pbyalcal  Inva- 
sion—but now,  where  the  Gonstltutlott  pro- 
hibits not  only  the  "taking"  of  iffivate  prop- 
erty but  Its  being  "damaged"  for  public  uses, 
the  doctrine  has  been  acc^ted  that  a  recov- 
ery by  the  owner  might  be  had  in  all  cases 
where  private  prc^erty  had  sustained  a  sub- 
stantial damage  by  the  making  and  using  an 
improvement  that  was  public  In  its  charac- 
ter. That  it  no  longer  required  the  damage 
to  have  been  caused  by  a  trespass,  or  an 
actual  physical  invasion  of  the  owner's  real 
estate,  or  physical  injury  to  the  thing  dam- 
aged, but  recovery  ml^t  be  had  if  the  «m- 
structlon  and  <^ration  of  the  railroad  or 
other  Improvooient  was  the  cause  of  the  dam- 
age, even  though  the  latter  was  consequen- 
tial. 

Plaintiff,  in  support  of  this  proposition, 
quotes  the  syllabus  of  Olilcago  t.  Tayhn*,  re- 
ported in  125  U.  S.  181,  8  Sup.  Ot  820,  81 
L.  Ed.  ^8,  which  declares  tha^  under  the 
proTisions  of  the  Constitution  of  Illinois 
adopted  In  1870,  tiiat  "private  pn^erty  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation,"  a  recovery  may  be 
had  in  all  cases  where  private  prc^erty  bas 
sustained  a  substontlal  injury  from  the  mak- 


ing and  use  of  an  im^vement  that  Is  pub- 
lic in  its  character,  whether  the  damage  be 
direct,  as  when  caused  by  trespass  or  phys- 
ical invasion  ot  the  property,  or  conaequeD' 
tial,  as  In  a  diminution  of  Ite  market  value. 

This  case,  which  is  confidently  relied  i^k 
on  by  plaifttifl^  originated  in  the  Circuit 
Court  of  tbe  United  Stotes  for  tie  Northern 
District  of  Illinois,  and  resulted  in  a  Judg- 
ment In  favor  of  the  plaintiff.  It  was  taken 
by  writ  of  error  to  tbe  Supreme  Oourt  of  the 
United  States,  and  the  Judgment  below  was 
affirmed.  The  decision  of  the  Circuit  Court 
was  based  upon  and  followed  the  decialou 
of  the  Supreme  Court  of  nilui^  In  the  case 
of  Chicago  &  Western  Indiana  Railroad  t. 
Ayres,  106  III.  S18,  which  Itself  was  based 
upon  Its  own  prior  decision  in  Rlgney  v.  City 
of  Chicago,  102  JJL  64.  In  the  case  of  Chi 
cago  V.  Taylw,  tbe  owner  of  property  front- 
ing on  Lumber  street,  with  Slghteentb  street 
as  a  side  street  sought  to  recovw  the  dam- 
ages sustained  by  reason  of  the  construction 
by  the  city  of  Chicago  of  a  viaduct  on  Bight- 
eentb  street  In  the  Immediate  vicinity  of  tbe 
lot  The  construction  was  directed  by  spe- 
cial ordinances  of  the  city  council  under  au- 
thority conferred  by  the  charter.  Tbe  lot 
had  been  used  for  years  as  a  coalyard;  hav- 
ing sheds,  machinery,  engines,  boilers,  etc., 
upon  it  requhwd  for  tiie  inirpoaes  of  Ibat 
business.  The  effect  of  tbe  constructitm  of 
the  viaduct  was  seriously  to  affect  the  mar^ 
ket  value  of  tbe  lot  for  the  purposes  for 
which  It  was  specially  adapted,  or  for  any 
other  purpose  for  wUch  It  was  likely  to  be 
used,  reason  of  access  to  it  from  Bi^t- 
eenth  street  being  materially  diminished, 
and  at  some  pointe  practically  cut  off,  with 
tiie  further  result  that  the  use  of  Lumber 
street  as  a  way  of  approach  to  tiie  coalyard 
by  its  occupante  and  buyers,  and  as  a  waj 
of  exit  for  teams  carrying  coiU  from  the 
yard  to  the  customers,  was  greatly  Impaired. 
There  was  evidence  tending  to  show  that  one 
of  the  resulte  of  tbe  construction  at  the  via- 
duct and  the  approaches  on  either  aide  to  tbe 
bridge  over  Chicago  river  was  that  tiie  coal- 
yard  was  often  flooded  with  water  running 
onto  it  from  those  approaches,  whereby  the 
use  of  the  premises  as  a  place  tat  handling 
and  storing  coal  was  greatiy  toterfOred  with, 
and  often  became  wholly  impractlcaUe.  On 
behalf  of  the  city,  there  was  evidence  tend- 
ing to  show  that  tbe  platotlff  did  not  anstain 
any  real  damage,  and  tiiat  tbe  Inccmven- 
iences  resulting  from  the  constructifm  and 
maintenance  of  tiie  viaduct  were  common  to 
all  other  persons  In  tbe  vicinity,  and  could 
not  be  the  basis  for  an  individual  dahn  tar 
damages.  There  was  a  verdict  andjudgment 
against  tlie  city.  The  particular  Judgment 
rendered  is  not  found  in  the  roport  of  tbe 
eas^  but  it  was  evidently  for  an  amount 
equal  to  the  reduction  in  the  market  valoe 
of  the  lot  by  reason  of  the  construction  of  the 
wort. 

The  city  contended  that  If  tt  was  liable 
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Rt  all.  It  waB  only  liable  for  wnch  damage  u 
wai  done  to  the  market  value  of  the  prop- 
erty b7  rendering  accea  to  it  difficult  or  In- 
convenient  The  court  below  charged  that 
the  real  qneetloQ  was,  bad  the  valae  of  thla 
property  to  sell  or  rent  been  diminished  by 
Ihe  construction  of  the  -riadnct?  It  might 
be  that  it  could  no  longer  be  used  for  the 
porposee  of  a  coalyard,  or  for  any  other  pur- 
pose for  which  It  had  been  theretofore  used, 
bat  that  would  not  be  material.  If  it  could 
be  rented  or  sold  at  as  good  a  price  for  other 
purposes,  except  that  if  the  proof  satisfied 
the  Jury  that  any  of  the  permanent  Improve- 
ments pnt  on  the  lot  for  any  particular  busi- 
ness which  bad  been  before  carried  on  there, 
and  for  wbich  it  had  been  Improved,  had 
been  impaired,  and  the  bridge  was  raised  as 
before,  and  the  Jury  could,  from  the  proof, 
determine  how  much  these  Improvements 
were  damaged,  the  plaintiff  would  be  enti- 
tled to  recover  for  such  damage  to  the  Im- 
provements—that is  to  say,  the  lot  being  Im- 
proved for  a  specific  purpose,  if  the  proof 
satisfied  the  Jury  that  it  could  no  longer  be 
rented  or  used  for  that  purple,  and  that 
thereby  these  Improvements  had  been  lost  or 
Impaired  in  value,  then  tbe  Impairment  of 
value  to  these  Improvements  was  one  of  the 
elements  of  damage  which  the  plaintifC  was 
entitled  to  have  considered  and  passed  iQKm, 
and  Included  In  his  damage. 

The  court  below  chained  that  the  flooding 
of  the  lot  by  water  running  down  upon  It 
from  the  approaches  to  tbe  vladnct  was  an 
element  of  damage  which  tbe  Jury  might  con- 
sider, though.  If  such  flooding  merely  caused 
inconvenience  to  the  occupant  In  the  conduct 
of  his  business— BQch  as  his  coal  getting  wet, 
or  Its  becoming  more  difficult  to  keep  his 
scales  properly  adjusted— these  were  not  ele- 
ments of  Impairment  to  the  value  of  the  prop- 
erty for  purposm  of  sale;  that,  although  tbe 
occupant  might  have  found  it  difficult  to  haul 
coal  out  of  bis  yard,  and  although  It  might 
have  been  mucb  more  nuprofitable  to  conduct 
^e  business  of  selling  coal  at  this  lot,  that 
did  not  weigh  opon  tbe  question  ss  to  the 
Talne  of  the  lot 

Opinion. 

Tbe  New  Orleans  Gaslight  Company  was 
created  by  act  of  April  1, 1836.  By  the  char- 
ter it  was  autborteed  to  lay  pipes  and  con- 
duits at  its  own  expmse  In  any  of  the  public 
ways  or  streets  of  tbose  localities,  having  due 
regard  to  the  public  coovenloice. 

By  amendmento  Its  rights  were  continued 
to  be  enjoyed  until  Itt  April,  1805,  when  its 
cocporate  privileges  were  to  expire.  By  Act 
Na  97,  p.  216,  of  1870  (extra  session),  an- 
otbw  ennpany,  under  the  name  ot  the  Ores- 
cent Oi^  Oasl^ht  Oompany,  was  incorpo- 
rated, which  was  authorised  to  lay  pipes 
M  conduits  at  the  expoise  of  Qie  company 
In  any  of  the  streets  or  alleys  of  the  etty  of 
New  Orleans  where  ttie  same  may  be  »• 


quired,  In  such  manner  as  may  produce  the 
least  Inctmvenience  to  the  dty  or  Ite  inhabl^ 
ants,  and  provided,  also,  that  the  company 
shall  afterwards  repair  with  the  least  pracd- 
cable  delay  the  streets  they  have  bnAen. 

The  two  companies  were  sulMequently  con- 
solidated under  the  provisions  of  Act  No.  168 
of  1874  (lAWS  1876,  p.  18).  At  tbe  p^od  of 
the  passage  of  these  acto  and  the  creation  of 
tbe  corporations,  the  constitutional  provision 
that  ^vate  property  shall  not  be  damaged 
for  public  purposes  without  Jnst  compenaa- 
tloa  was  not  to  force.  The  rights  and  obli- 
gations of  the  parties  were  given  and  accepted 
under  tbe  provisions  of  the  laws  and  tiie  Con- 
stitution as  then  existing.  Hill  v.  B.  Oo.,  88 
La.  Ann.  607. 

The  case  is  presrated  by  tbe  plaintiff  as 
if  the  state,  the  common  author  of  rights  and 
privileges  granted  to  two  distinct  corpora- 
tions, had  secured  and  granted  to  the  second 
corporation  rights  which  trenched  upon,  modi- 
fled,  and  impaired  those  accorded  to  tbe  first; 
but  this  Is  not  the  case.  The  drainage  com- 
mission, the  defendant  in  this  case,  does  not 
occt^y  the  position  of  a  second  quasi  public 
corporation.  It  is  simply  tbe  state  itself  act- 
ing through  it  on  Its  own  behalf,  and  In  the 
general  public  interest  What  the  state  did 
was  not  to  grant  a  concession  to  a  third  per- 
son, but  to  resume  control  for  Itself  of  that 
which  it  bad  permitted  the  plaintiff  company 
conditionally  and  contingently  and  tempora- 
rily to  occupy.  The  state,  to  requiring  tht 
plaintiff  company  to  sbift  tbe  position  of 
its  mains  to  a  different  part  of  the  street,  so 
as  to  permit  the  construction  on  public  prop- 
erty of  a  work  of  undoubted  utility  for  the 
public  health,  has  simply  exercised  what  It 
liad  reserved  the  right  to  do,  or,  rather,  sim- 
ply enforced  In  its  own  favor  agatost  the 
plaintiff  one  of  the  conditions  upon  which 
tbe  right  of  the  use  of  the  streets  had  beer, 
granted  to  It— a  condition  subject  to  tbe  ex- 
ercise of  which  It  had  accepted  the  rights 
and  privileges  granted  to  it  A  conting^cy 
which  was  contemplated  as  possible  bavtog 
arisen,  the  plaintiff  has  no  legal  ground  of 
complatot  It  Is  not  claimed  that  the  matos 
or  pipes  of  the  plaintiff  have  been  Injured 
by  betog  removed  to  another  part  of  the 
street,  nor  that  any  part  of  its  work  or  ma- 
terials has  been  or  will  be  utilized  by  the 
state  or  city  for  its  own  purposes,  nor  even 
that  tbe  value  of  the  franchise  for  purposes 
of  sale  or  rent  which  was  the  only  dam- 
age recognized  by  the  Supreme  Court  in  the 
case  of  Chicago  v.  Taylor,  has  been  lessened 
or  Impaired.  The  only  matter  In  contest  is 
the  sum  of  money  expended  by  the  plalntlfl 
In  making  the  required  change  of  position 
of  the  pipes.  The  franchise  Itaelf  rematos 
to  full  force  and  effect  If  this  change  bad 
been  required  to  have  been  made  to  1878 
(before  tbe  (3onstitotlon  of  1879),  we  scarcely 
tbtok  that  plaintiff  would  have  raised  tbe  Is- 
sue which  tt  does  now,  or  qtiettinud  tbe 
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atwolnte  risM  ct  tlie  state  to  bare  reanlred 
it  to  more  Its  plpet,  and  to  yield  wltbont 
claim  to  nbnbimemeiit  to  tbe  pntdte  needs. 
Tbe  righto  of  tbe  state  were  tead  toto  the 
charter  of  tbe  company,  and  they  fixed  the 
Tery  tenme  1^  which  plaintiff  acquired  Ito 
privileges. 

Tbe  change  made  In  Qie  Oonrtttntlon  of 
1878  did  not  alter  tbe  totnre  by  irblcb  plain- 
tiff was  to  occupy  the  public  streeta.  Plaln- 
tUTs  original  obligations  in  this  respect  le- 
malned  as  tbe^'  had  been  undertaken  at  tbe 
beginning. 

The  view  wblcb  we  take  of  the  Bltnatlon 
of  tbe  parties  readers  unnecessary  any  ■en> 
aval  discussion  of  the  subject-matter  of  the 
police  power  of  the  ste^  or  of  the  right 
of  onlnent  domain,  and  of  the  right  of  pil- 
.Tate  IndiTMuala  or  corporatlODS  to  ranunera- 
tton  for  their  property  token  or  damaged  Air 
tbe  public  US&  We  Ihlnk  it  not  amiss  to  say 
that  we  do  not  think  that  the  plaintiff's 
righto  can  be  reasoned  out  from  the  stand- 
point which  It  would  have  occupied  if  the 
mains  and  pipes  whose  position  was  required 
to  be  changed  had  been  laid  not  on  or  under 
the  public  streete  of  a  dty,  but  on  or  under 
property  owned  by  Itself  to  fee  dmple.  The 
situation  of  ttie  plaintiff  in  the  two  cases 
wonld  have  been  materially  different:  Plain- 
tiff says:  "It  Is  simply  hairsplitting  to  ar- 
gue tile  question  whether  or  not  the  gaslight 
company  has  a  property  right  <m  any  of  the 
streete  of  New  Orleans  There  Is  no  such 
contentini  to  this  case^  The  contention  is 
that  there  is  a  pn4)erty  tight  to  tbe  privi- 
lege to  lay  ito  maiuBf  and  In  the  matos  when 
so  Mid,  to  connection  with  the  public  pur- 
pose for  which  the  franchises  of  tocorpora- 
tlon  and  the  franchises  or  right  to  enter  up- 
on the  Btrccto  tor  tbe  puipose  were  gnnt- 
ed.  It  Is  not  contended  that  by  reason  of 
the  grant  to  tiie  plaintiff  tbe  steto  or  <dty 
lost  the  right  of  control  or  use  of  the  streeto 
for  other  legitimate  purposes.  It  Is  con- 
tended that  tbe  plaintiff  has  a  q>edflc  and 
spedal  right,  which  It  ezerdses  under  tpe- 
dal  and  exduslTe  grant  from  tbe  sovereign, 
wlilcb,  bebag  exercised  by  tlie  grantee,  re- 
duced to  possession,  and  to  connection  with 
tbe  purpose  for  which  It  was  granted  by 
common  consent  and  judicial  and  legislative 
authority,  constitutes  property  protected  by 
constitutional  provisions,  which  may  be  the 
subject  of  mortgage  of  lease,  or  of  sale,  and 
Is  taxed  by  the  governmental  authorities  as 
such." 

We  cannot  recognize  that  platotiff  had  or 
has  any  vested  right  to  tbe  premises  to  oc- 
cupy any  particalar  part  of  the  pnbllc  streeta. 
If  its  right  to  the  premises  coold  be  desig- 
nated as  a  property  right,  it  was  ab  initio 
not  a  perfect,  but  an  Imperfect;  right,  contin- 
gent and  conditional  to  Ite  nature  and  char- 
acter, held  subject  to  tbe  paramount  right  of 
the  state  over  the  right,  and  controlled  by 
law  and  regulation  of  tbe  police  authorities. 


Olv.  Oode,  art  480.  Ite  right  does  not  rise 

to  the  dignity  of  a  serrltuda  established  to 
ita  fav<w  by  a  contract  It  Is,  at  best;  a  li- 
cense subject  to  modifications  as  tbe  pubUe 
necessities  or  convenleace  might  reqidrai. 
McCormlck  t.  Louisiana  &  N.  W.  B.  Co.. 
108  La.  767,  83  South.  762. 

We  are  not  called  on  to  decide  whether 
the  situation  was  such  as  to  require  abso- 
lutely that  platotiff  should  have  altered  the 
position  of  Ita  mains  so  as  to  p«mlt  tbe  ont- 
stmctlon  of  12ie  drainage  canals.  That  issue 
Isnot  to  tUs ease. 

We  are  of  tiie  <qE)toIon  that  the  Judgmoit 
bearetofose  rendered  to  the  present  case  Is  ar- 
roneoui^  and  that  It  should  be  set  aaldsk  , 

VoT  the  reasons  hereto  assigned,  it  Is  or^ 
dered  and  decreed  tfaat  the  Judgment  of  this 
court  heretofore  rendered  In  tola  cause  be, 
and  It  is  bereby,  set  aalde;  and  It  is  now 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment of  the  district  court  appealed  from 
hereto  be^  and  the  same  Is  hereby.  afBrme^ 
and  platottlTs  demand  la  n^ected.  wtQi  oosta 
of  both  courts. 

BRBAUZ,  J.  (dissenting).  Platotiff 
brought  tfata  suit  to  recover  for  damages  to 
Ita  ppverty  by  removtog  ita  mains  and  pipes. 
The  legislative  act  of  Inomporation  ot  the 
plaintiff  company  is  dated  April  1, 1885. 

Tbe  compai^  was  authorised  to  toy  fdpes 
and  coDduIta  U  tbe  public  ways  and  streets, 
not  contrary  to  public  conymlence^  a  right 
of  which  It  availed  Itsdf  to  due  time  after 
ita  francblae  had  beoi  granted,  maintiff  has 
fumlahed  Ughte  to  the  Charity  HMpItal  as 
required  by  the  charter,  and  has  complieA 
with  other  conditions. 

The  company  went  toto  possession  tta 
grant  when  tbe  llmlto  of  tbe  dty  were  maek 
less  extensive  than  th^  are  now,  and  wben 
ita  population  waa  leas  than  one-flfth  of  Ita 
present  number.  It  has  laid  mains,  iMpm; 
and  condulte,  to  pursuance  with  the  barter 
stipulations. 

On  tbe  other  hand*  defendant  traces  its 
history  back  to  an  ordnance  of  the  dty 
council  wbtcb  ordained  that  Intttattrea  should 
be  taken  toward  establishing  a  completo  and 
comprehensive  plan  of  drainage.  Snrreys 
were  made,  plate  drawn,  and  a  plan  adopted. 

To  carry  out  this  plan,  a  dty  ordinance^  to 
the  year  1888,  placed  aside  the  sum  of  flQOL- 
000  (the  price  of  dty  franchises  sold)  as  a 
sacred  fund  to  be  expended  exclualvdy  tat 
drainage. 

In  1886  (Act  No.  114,  p.  162)  a  boord  waa 
organized  to  accordance  with  the  atotati^ 
named  tbe  "Drainage  Commission  New 
Orleans,"  whose  members  were  named  ofli- 
dals  of  the  dty  of  New  Orleans,  of  tbe  Or 
leans  levee  board,  and  of  the  t>oard  of  Uqut 
datlon  of  the  dty  debt 

By  section  4  of  this  statute,  to  the  com- 
mission was  delegated  the  power  to  direct 
and  execute,  and  substantially  to  carry  ouW 
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th«  plan  of  drainage  adopted  by  th«  city 
council.  They  were  given  the  right  of  ex- 
propriating property,  and  to  do  all  needful 
works  of  drainage  In  the  streets.  This  com- 
mlaslon  claims  to  hare  followed  a  pn^er 
plan  of  drainage  under  the  statutes  and  or^ 
dinances  In  which  they  find  their  power  to 
act,  and  th^  farther  dalm  that  their  work 
was  properly  laid  In  the  different  streets; 
that  the  different  canals  were  in  effect  lo- 
cated by  the  Legislature;  that  It  always 
sought  as  mnch  as  possible,  to  minimize  all 
unavoidable  Interference  wltb  the  property 
Interests  of  others. 

The  defendant  further  avers,  In  substance, 
that  the  drainage  canals  were  of  reasonable 
depth  and  width,  and  were  properly  located, 
and  that  all  of  Its  work  was  a  necessary  pub- 
lic work. 

We  take  It  that  It  devolves  npon  the  courts 
to  Interpret  the  statutes  and  ordinances  so 
as  not  to  impair  the  functions  and  useful- 
ness of  the  plaintiff  corporation  under  Its 
charter,  and.  at  the  same  time,  that  the  right 
9t  the  defendant  Is  to  remain  as  evidently 
Intended  by  the  statute;  that  each,  within 
the  sphere  Intended,  should  be  left  to  do  the 
nsefnl  work  for  which  It  was  created.  Tak- 
ing- up  for  decision  the  points  of  difference 
between  the  two  companies,  it  becomes  evi- 
dent that  It  grows  out  of  the  desire  of  de- 
fendant to  appn^rlate  onder  tbe  exercise  of 
the  police  power,  and  of  tbe  plaintiff  to  re- 
cover tbe  expenses  of  removing  and  relaying 
its  gas  mains  and  pipes,  a  work  done  Id  or- 
der to  make  room  enough  for  defendant  com- 
pany's drains.  In  the  one  case— approprta- 
tlon— no  indemnity  Is  due,  and  in  tbe  other— 
expropriation  (a  power  the  defendant  has)— 
tbe  damages  are  compensable.  Dedslons  are 
dted  by  defendants.  In  which  the  right  of  ap- 
propriation has  been  recognized,  and  they 
say  they  control  tbe  Issues  in  tbe  ease  be- 
fore OS  for  decision.  These  decisions  were 
rendered  In  cases  of  appropriation  of  land 
on  the  river  front;  presenting  a  different  Is- 
sne. 

Tbe  lands  referred  to  In  Bass  State,  84 
La.  Ann,  4M.  and  Chaffe  v.  Trezevant,  88 
La.  Ann.  746,  were  owned  subject  to  a  servi- 
tude. This  right  on  tbe  river  front  la  un- 
questioned. It  Is  <tf  very  ancient  (wlgln;  its 
date  is  coeval  with  goTemment.  On  tbts 
continent,  when  the  territory  was  ceded  to 
the  United  States,  tbe  servitude  on  navigable 
rtTcrs  passed  to  the  public.  The  state  has 
a  right  "of  servitude  over  the  lands  on  tbe 
shores  of  navigable  rivn«  for  making  re- 
pairs to  levees,  roads,  and  other  public 
works."  Bldrldge  T.  Tiecevant  160  U.  B.  46% 
10  S^^  Gt  345.  40  L.  Bd.  49a 

When,  therefore^  In  tbe  cases  dted  supra, 
"appropriation"  was  resorted  to,  these  was 
no  encroachment  upon  private  proper^.  The 
defendants  in  tbe  caaet  dted  above  bought 


tbe  property  sobdect  to  this  ligbt  ot  Mrrl- 

tnde. 

Defendants  insist  that  their  case  Is  within 
the  law,  and  cltei  In  support  of  their  conten- 
tion, a  decision -of  the  Supreme  Court  of 
the  United  States  in  which  they  contend  the 
Bass  and  Chaffe  Cases  received  approvaL  X 
have  not  found  in  this  decision  the  approval 
as  going  to  the  length  fw  which  defendante 
contend.  It  (the  decision  cited  Infra)  held  that 
the  question  Involved  was  not  a  federal 
question,  and  particularly  stated  that  the 
question  was  one  especially  within  the  sov- 
ereign control  of  tbe  stete.  The  court  did 
not  stop  with  this  announcement  It  went 
out  of  Ite  way  to  say  that  It  is  difficult  to 
see  how  It  would  be  possible  to  take  private 
property,  wherever  situated,  and  apply  It  to 
any  public  purpose,  without  compensatiiOTit 
by  terming  the  action  an  exerdse  of  tbe  po- 
lice power,  and  that  It  would  be  particularly 
difficult  to  aee  bow  such  a  conduslon  can  be 
reached  by  the  court  <tf  a  state  In  whose 
Constitution  Is  to  be  found  a  ivovislon  that 
private  property  shall  not  be  taten  for  pub- 
lic use  without  Just  and  adequate  compen- 
sation first  made;  Bldridge  v.  Tressevant 
160  U.  8.  4G5,  16  Bnp.  Ct  846.  40  L.  Ed.  480. 

Defendants,  I  imagine,  find  very  little  nih 
port  in  this  dedaion.  The  dedslon  evldoitly 
lookB  to  oompwsation  u  Just  and  not  to  be 
overlooked. 

Tbe  franchise  granted  to  the  plalntlffa 
and  tbe  right  to  lay  tbdr  pipes  and  mains  In 
the  streets  was  not  granted  subject  to  a  re- 
striction. It  was  an  unlimited  grant  (as  re- 
lates to  the  police  power  claimed  here),  and 
Is  different  from  the  servitude  wblch  bur^ 
dens  riparian  property.  But  returning  to 
the  question  of  the  police  power  proper,  we 
must  bear  In  mind  that  all  woi^s  of  public 
Improvement  In  which  communities  are 
greatiy  Interested  do  not  afford  ground  to 
appropriate  property  under  tbe  police  power, 
or  cause  damage  wlttwut  tbe  least  concern 
about  Indemnity. 

True.  In  tbe  presence  of  a  great  calamity, 
the  right  arises,  and  the  question  of  the  own- 
ership of  the  property  pales  into  Inslgnlfl- 
cance.  The  right  then,  Is  bold  and  Inde- 
pendent but  It  Is  to  be  exercised  by  the 
state,  and  not  by  subordinate  agendes  to 
which  it  has  not  been  delegated  ^^ressly. 

With  reference  to  a  cause  of  action  not 
entirely  similar  to  the  one  here  (but  tbe 
prindple  has  application),  tbe  Supreme  Court 
of  tbe  United  Stetea  bas  said:  "Except  In 
cases  where  property  may  be  destroyed  to 
avert  a  conflagration  or  ^e  ravages  of  pestlf 
lence,  or  be  teken  under  the  pressure  if  an 
Immediate  and  overwhelming  necessity  to 
prevent  a  public  calamity,  the  power  of  fhe 
state  over  the  pn^erty  of  the  dtizoi  doet 
not  extend  beyond  such  limits." 

In  other  cases  the  own«r  has  an  absolute 
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right  which  he  cmnnot  be  made  to  miraider, 
exc^  mUlAr  the  powa  of  eminent  d(»nidn 
for  wOTks  of  public  utility,  and  tor  oompenr 
aatlon  prerionsly  made.  PlatntUta'  claim  is 
tor  the  cqmues  of  rwnorlng  and  relaying 
tbeir  maln&  Tbo  right  Is  protected  by  ar- 
ticle 167  <it  the  CuiBtltatlon:  "PriTtto  prop- 
erty shall  not  be  taken  or  damaged  for  pub* 
Uc  pnrpoees  without  just  and  adequate  com- 
pMisation  bting  first  paid." 

I  grant  that  this  protection  must  gire  way 
to  tbB  soTovlgn  autborlly  when  it  la  In 
Hw  ezradae  of  the  police  power  in  great 
emeq^dea.  Let  ns  assume  tor  the  purpose 
(tf  UIustratlMi  that,  aftw  many  years  of  un- 
derground occupancy  of  a  public  street,  a 
oompany  Is  called  upon  to  move  and  get  out 
nt  tihe  way  by  another  company.  **Do  not 
stand  upon  the  laCex  of  your  going;"  "take 
jDOr  pipes  and  mains  with  yon,  and  pay  your 
awn  expenses."  May  It  (the  company  sought 
to  be  ejected)  not  ask  the  Rector,  "By  what 
authority  do  jtm  pcagom  to  tanpoae  the  a- 
pense  uptw  meT"  And  it  th«  answer  Is,  'The 
p^ice  poww,"  may  it  not  request  It  to  point 
In  the  statute  to  the  delegation  claimed,  and. 
If  It  be  not  found,  may  It  not  In  answer  say, 
"Boom  shall  be  given,  but  you  must  pay  the 
expense  to  which  I  will  be  put" 

SMdmtly  It  (the  police  power)  was  not 
delegated,  dther  exuwessty  or  1^  intendment; 
because  it  was  intended  to  let  the  defendant 
exercise  the  rlgbt  of  eminent  flftipali^  and  pay 


for  expnqslated  property  or  for  damsgai 
occadoned. 

The  police  power  generally  resides  In  the 
state. 

Here  the  defendant  claims  a  right  under 
the  police  power.  The  statute  contains  no 
eqicess  grant  to  exercise  such  a  powa. 
Sren  as  to  the  state  It  has  been  decided 
that,  oyer  corporatlona  which  have  contln- 
uously  complied  with  their  charters,  it  held 
only  the  Cfmtrol  which  it  exerdaes  over  tte 
proper^  of  individuals  engaged  In  dmilar 
buatoesses  (BaUroad  Tax  Ctases  IC  a]  13  Fed. 
TOO),  and  the  uwdse  of  the  gvtenl  police 
power  "of  a  stete  does  not  autlu»4ae  It  to 
damage  private  proper^  except  for  pniposes 
before  mentlfflied"  (HolllngawOTtb  t.  Tensas 
[a  ai  17  Fed.  108). 

"Pc^lce  poww  can  imly  be  enrdsed  by 
lei^slatlve  enactment,  and.  it  teste  solely 
with  l^idatlve  discretion  to  determine  when 
public  wdfare  or  safety  requires  tte  aw> 
dse."  (We  taave  verlfled  tills  reference  to 
decisions,  and  found  that  they  support  the 
text)  Eng.  and  Amer.  Btac.  ot  Law,  vni.  IS, 
p.  746.  "Legislative  discretion"  has  not 
QKxkeu  in  this  case. 

There  Is  ample  room  for  both,  and  under 
the  rule  which  requires  every  one  to  so  use 
his  own,  and  so  conduct  himself,  as  not  to 
injure  bis  nelghbw  at  impair  bis  li^ts,  I 
tiilDk  that  the  defendant  fsnnftt  do  less  ttiaft 
pay  the  sfpanse^ 
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(S3  IUh.  472) 

icArrrHDWS  t.  oottbn. 

(Supreme  Court  of  Mlssissipid.  Feb.  lA,  1904.) 

JUSTICB  OP  THE  PBACB— JURISDICTION— TOWN 
CHARTER— APPEAL. 

1.  Where  there  was  no  objection  in  the  dr- 
coit  cocTt  to  the  affidavit  in  teplevin  in  the  jus- 
tice's court,  objections  to  it  wlU  not  be  consid- 
ered on  appeal. 

2.  Under  a  town  chartra  proTidins  for  a  jus- 
tice of  the  peace,  and  that  the  mayor  and  conn- 
cilmen  may  fix  penalties  for  violation  of  the 
charter  or  (»^inances,  **the  offense  to  be  ascer- 
tained bj  trial  before  the  mayor,  or  the  justice 
of  the  peace,"  and  maUng  the  mayor  ex  o£Qcio 
justice  of  the  peace,  the  justice  has,  as  vdl 
as  criminal  jurisdictiou,  the  ciril  jurisdiction 
SiTen  by  the  general  law. 

Appeal  from  Circuit  Court,  Pike  County; 
W.  H.  Wilkinson,  Judge. 

Action  b7  C.  S.  Matthews  against  E.  H. 
Gotten.  From  a  Judgment  dismissing  the 
suit,  plaintiff  api>ealfl.  Bevereed. 

Ratdlff  &  Wall,  tor  appellant  J.  W.  Ga»- 

CAUSOON,  J,  This  nooEd  sbows  no  ob- 
JectloD  In  the  drcnlt  coort  to  the  affldaTlt  In 
the  reg^lerln  In  the  conrt  of  the  Jnetlce  of  the 
peace.  Even  If  that  affidavit  was  def  ectlTft— 
and  we  by  no  means  decide  that  It  wa»— it 
was  susceptible  of  easy  amendment  in  the 
elKuit  conrt^  where  the  tilal  is  de  novo,  and 
we  will  not  consider  objections  to  It  made 
here  for  the  ilrst  tima 

Uatthe\ra  brooght  replevin  against  Cottm 
in  the  Josttee's  court  for  a  mar^  and  won 
his  cas^  bnt  one  Oovlngton  inteiposed  a 
claim  for  the  property;  and  it  seems,  curi- 
ously enough,  that  both  sides  conceded  that 
Oovlngton  had  the  legal  title  as  against  both, 
and  he  got  Judgment  to  that  effect  on  the 
claimant's  Issue.  In  the  absence  of  explana- 
tion, we  suppose  the  plaintiff  and  defendant 
recc^nized  that,  as  against  them  both,  Cov- 
ington was  entitled  to  the  possession,  but 
each  claimed  such  right  as  against  the  oth- 
er, subject  to  the  right  and  title  of  Coving- 
ton, temporary  or  permanent  Be  this  as  it 
may,  Matthews  got  the  verdict  of  a  jury  and 
judgment  as  against  Gotten,  and  Gotten  ap- 
pealed to  the  circuit  court,  apparently  from 
both  judgments.  Now,  when  Matthews  was 
thus  brought  by  appeal  into  the  circuit  court, 
he  there  encountered  a  motion  by  Gotten  to 
dismiss  the  suit  on  the  ground  that  the  jus- 
tice's court  "had  no  jurisdiction  to  try  civil 
causes."  This  motion  the  circuit  court  sus- 
tained, and  gave  "Judgment  against  G.  S. 
Matthews  for  all  costs,"  and  Matthews  aih 
peals  to  this  court 

The  predicate  of  this  motion  la  sections  2, 
3,  5.  and  6  of  chapter  128,  p.  182.  Acts  1866- 
67,  incorporating  the  town  of  Summit  Sec- 
tion 2  provides  for  the  annual  election  "of 
five  conncllmen,  one  justice  of  the  peace  and 
one  constable."  Section  5  provides  that  the 
persons  elected  shall  take  the  oath  of  office. 
Section  6  provides  that  the  mayor  and  coun- 
cilman may  Hx  penalties  and  fines  tm  viola- 


tions of  the  charter  or  ordfaiancefl,  "the  of- 
fense to  be  ascertained  by  trial  before  the 
mayor,  or  the  Justice  of  the  peace,  for  ttie 
said  town."  Section  S  makes  the  mayor  ex 
officio  Justice  of  the  peace.  We  cannot  sub- 
scribe to  the  contention  lhat  the  Justice  Is 
limited  to  criminal  Jurisdiction  because  he 
is  given  the  power,  which  be  would  not  oth- 
erwise have,  to  try  cases  of  violation  of  or- 
dinances of  the  town.  The  Jurisdiction  of 
justices  ctf  the  peace  Is  regulated  by  ibe  gm- 
eral  law  and  well  understood,  and,  when  one 
Is  provUed  for  a  new  district  created  by  law, 
the  whole  Jurisdiction  pertaining  to  that  of- 
fice, both  civil  and  criminal,  attaches  at  once. 
Reversed  and  re2nanded. 


(H  Hta.  tun 

OOLBHAN  T.  STATB. 
(Supreme  Coort  of  Mississippi.  Febi  16,  1904.) 

CRIMINAL  LA W~~HtmDBR— INDICTMENT— BTI- 
DSNCB-VBNtlB— PLACB  OF  TRIAU 

1.  Under  Code  1892,  {  1856,  where  an  Indict- 
ment for  murder  was  plainly  and  accurately 
drawn  In  the  statutory  form,  and  charged  ex- 
plicitly the  commission  of  tne  offense  in  the 
couDty,  it  was  BufficiraC. 

2.  Under  Code  1892.  S  1335,  providing  that 
where  the  fatal  blow  is  struck  in  one  county, 
and  death  occnrs  In  another,  the  offender  may 
be  Indicted  and  tried  In  either  county,  where 
an  Indictment  charges  the  murder  in  the  countr 
In  which  it  is  brought,  evidence  that  the  deaui 
occurred  in  another  county  was  admissible. 

3.  Under  Code  1892,  f  1334,  providing  that, 
where  an  offense  is  committed  partly  in  one 
county  and  partly  in  another,  the  Jurisdiction 
shall  be  in  either  county  where  the  prosecatlon 
shall  first  be  begun,  where  one  accused  of  mur- 
der was  Indictedf  in  the  county  where  the  death 
occurred,  and  a  nolle  prosequi  was  taken  by  the 
prosecution,  he  cannot  be  indicted  in  another 
cona^,  where  the  fata]  blow  was  struck. 

4.  That  there  is  no  contest  between  the  courts 
of  two  counties^  either  of  which  may  have  jnris- 
diction  of  a  murder  case,  does  not  dejjrlve  the 
accosed  of  his  right  to  be  proceeded  against  only 
in  the  county  where  the  prosecution  was  first 
histitated. 

Appeal  from  Circuit  Court,  Ooahoma  Coun- 
ty; Sam  0.  Cook,  Judge. 

"To  be  officially  reported." 

Phil  Coleman  was  convicted  of  murder, 
and  appeals.  Beversed. 

Denton  ft  Cox  and  J.  W.  Cotrer,  for  ap- 
pellant J.  M.  Flowers,  Asst  Atty.  Ool,  for 

the  State. 

TRULY,  J.  On  the  20th  day  of  October, 

1900,  in  the  county  of  Coahoma,  appellant 
shot  his  wife,  Ella  Coleman,  under  drcum- 
stancea  not  necessary  to  bo  detailed  here,  as 
the  decision  turns  upon  another  point  On 
the  2l8t  of  October,  1900,  in  the  county  of 
Quitman,  said  Ella  Colenian.  as  the  result 
of  such  shot,  died.   On  the  7th  ot  March, 

1901,  In  the  county  of  Quitman,  appellant,  by 
the  grand  Jury  of  that  county,  was  indicted 
for  manslaughter  on  account  of  the  killing 
of  sold  Ella  Coleman;  and  as  to  this  indict- 
ment At  the  September  term  of  the  drcuit 
court  of  said  Quitman  county,  ntter  lyipel- 
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lant  was  arrested,  bad  been  arraigned,  and 
pleaded  "Not  guilty,"  a  nolle  prosequi  was 
entered  by  the  district  attorney,  with  consent 
of  the  court  On  tbe  25th  of  November,  1901, 
appellant  was  by  the  grand  jury  of  the  county 
of  Coahoma  indicted  for  the  murder  of  said 
El]a  Coleman.  The  case  coming  on  for  trial 
at  tbe  April  term  of  the  circuit  court  of  said 
Coahoma  county,  appellant  demurred  to  the 
IndictijLmt,  and,  this  being  oTerruIed,  filed  a 
plea  in  abatement,  setting  up  among  other 
grounds  the  fact  ttiat  he  had  once  been  In- 
dicted for  said  homicide  by  a  court  of  com- 
petent Jurisdiction  In  the  county  of  Quitman, 
and  by  s:uch  indictment  and  subsequent  pro- 
ceedings the  Jurisdiction  was  Tested  In  the 
cotmty  of  Quitman,  and  that  the  entering  of 
tbe  nolle  prosequi  In  that  county,  and  tbe 
subsequent  indictment  for  the  same  homicide 
in  the  court  of  another  county,  was.  In  effect, 
to  obtain  for  tbe  state  a  change  of  Tenue, 
which  Is  not  permitted  by  law,  and  that  this 
was  tbe  real  purpose  and  object  of  tbe  dis- 
missal of  the  prosecution  in  tbe  county  of 
Quitman.  The  demurrer  of  tbe  state  to  this 
plea  was  sustained.  During  tbe  progress  of 
the  trial,  appellant  objected  to  proof  of  the 
death  of  Ella  Coleman  as  having  occurred  In 
the  county  of  Quitman,  on  the  ground  that 
such  proof  was  at  variance  with  tbe  indict- 
ment The  indictment  in  question  was  In 
the  statutory  form,  and  charged  that  the  mur- 
der occurred  in  tbe  Second  District  of  Coa- 
homa county.  This  objection  was  by  tbe 
court  overruled,  and  the  trial  proceedeid,  re- 
sulting In  the  conviction  of  the  appellant  and 
his  being  sentenced  to  the  penitentiary  tor 
life;  and  from  that  Judgment  he  appeals,  as- 
signing numerous  causes  of  error. 

We  think  the  demurrer  to  the  Indictment 
was  properly  overruled.  Tbe  Indictment  was 
plainly  and  accurately  drawn,  and  charged 
explicitly  the  commission  of  the  (^ense  in  the 
Second  District  ot  Coahoma  county.  Code 
1892,  i  1356. 

We  are  of  tbe  opinion  that  the  objection  to 
the  testimony  lu  reference  to  the  place  of 
death  was  properly  overruled.  This  did  not 
constitute  a  variance  between  tbe  proof  and 
the  Indictment  It  is  true  that  In  Stough- 
tou's  Case,  IS  Smedes  &  M,  25o,  it  was  held 
that  the  party  could  only  be  tried  for  murder 
in  the  county  where  tbe  death  happened,  but 
this  was  on  account  of  tbe  statute  as  it  then 
existed  (Polndexter*s  Code,  p.  314,  c.  56),  the 
terms  of  which  required  -that  the  prMecutlon 
for  the  murder  should  be  in  the  county  where 
the  death  occurred;  but  that  case  has  no  ap- 
plication here.  Tbe  cases  of  Riggs  v.  State, 
4  Cusbm.  54,  and  Turner  v.  State,  6  Cnsbm. 
(i86,  were  decided  while  tbe  same  statute  was 
In  force,  and  accordingly  It  was  held  that  the 
Indictment  must  charge  that  tbe  death  occur- 
red in  the  county  where  tbe  Indictment  was 
preferred.  Under  the  law  as  It  then  was,  the 
Indictment  must  have  charged,  and  the  evi- 
dence must  have  shown,  that  tbe  deaUi  a<s 
tasUy  occurred  In  the  county  where  the  lo- 


dlctment  was  found.  The  Jurisdiction  of  the 
court  to  try  the  cause  was  d^>endent  upon 
the  existence  and  proof  of  this  fact  But  this 
rule  has  been  changed,  and  the  difficulty 
avoided,  by  legislation.  This  is  no  relaxatltm 
of  the  rule  requiring  that  tbe  facts  which 
constitute  the  offense  charged  must  be  def- 
initely and  precisely  stated,  and  that  tbe  In- 
dictment must  contain  with  certainty  every 
material  allegation  necessary  to  show  the 
commission  of  a  complete  offense  within  the 
Jurisdiction  of  tbe  court  In  which  the  indict- 
ment Is  presented.  Tbe  Indictment  In  the 
Instant  case  complies  with  this  requirement 
of  tbe  law.  The  facts  constituting  the  crime 
charged,  Its  commission  within  the  Jurisdic- 
tion vested  by  law  in  tbe  court,  and  the  na- 
ture and  cause  of  the  accusation  against  the 
defendant,  are  all  averred  with  certainty  and 
Pirecislon. 

By  section  1335,  Code  1892,  it  is  specially 
provided  that  where  the  "fatal  blow"  Is 
struck  lu  one  county,  and  death  occurs  In 
another,  the  offender  may  be  Indicted  and 
tried  In  either  county.  Therefore,  as,  by  vir- 
tue of  the  statute,  tbe  circuit  court  of  either 
county  Is  vested  with  jurlsdIctloD  to  try  the 
offender,  the  indictment  need  only  aver  the 
commission  of  the  <^ense  within  tbe  Juris- 
diction of  the  court  where  the  Indictment  Is 
found,  and  It  Is  not  essential  to  charge  in 
the  Indictment  all  the  attendant  circumstan- 
ces of  the  homicide.  The  only  reason  for  the 
setting  out  of  the  venue  In  the  Indlctm«it  Is 
to  show  that  the  court  Is  clothed  with  Juris- 
dltrtion  over  the  crime  and  Its  prosecution. 

Under  similar  statutes  enacted  to  abrogate 
or  relax  the  technical  rules  of  criminal  plead- 
ing, in  force  and  adhered  to  under  the  com- 
mon law,  the  great  weight  of  the  more  mod- 
em, and,  in  our  Judgment  sounder-reasoned, 
authorities,  assume  the  position  that  It  Is  not 
necessary  to  aver  more  lu  the  indictment  than 
what  is  sufficient  to  show  the  Jurisdiction  of 
the  trial  court  snd  advise  the  defendant  of 
the  nature  and  cause  of  the  accusation 
against*  him  with  such  certainty  as  to  enable 
blm  to  'plead  a  conviction  or  acquittal  there- 
under In  bar  of  another  prosecution  for  the 
same  offense.  So,  under  our  Code  provisions, 
one  may  be  Indicted  for  homicide  in  either 
the  county  where  the  blow  was  Inflicted,  or 
where  the  death  occurred,  and  the  entire 
transaction  may  be  averred  as  having  taken 
place  In  the  county  whrare  the  Indictment  Is 
found;  and  such  an  indictment  will  be  sus- 
tained by  proof  that  either  tbe  act  was  com- 
mitted, or  its  effect  occurred.  In  such  county. 
McClaln,  Criminal  Law,  S  370;  Johnson  t. 
State,  47  Miss.  674;  State  v.  Jones,  38  La. 
Ann.  792;  Hicks  v.  Territory  (N.  M.)  30  Pac. 
872. 

The  demurrer  to  tbe  plea  in  abatement 
should  have  been  overruled.  Section  1334, 
Code  1692,  was  designed  to  meet  Just  such  a 
contingency  as  arose  in  the  instant  case- 
Under  the  common  law,  as  construed  In  the 
Stoughton  Case,  before  dted,  where  a  homl- 
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dde  was  committed  partly  In  one  jorlsdlctlon 
and  partly  In  another,  it  was  doubtfal  wheth- 
er  the  offender  could  lie  prosecuted  In  either, 
but  this  Is  not  true  as  the  law  now  exists. 
Section  1334  provides  that  where  an  offense 
la  committed  partly  In  one  county  and  partly 
In  another,  or  where  the  acta,  effects,  means, 
or  a^rency  occur  In  whole  or  In  part  In  dif- 
ferent counties,  the  Jurisdiction  shall  be  In 
either  county  where  the  offense  was  com- 
menced, proBecnted,  or  consummated,  "where 
prosecution  shall  be  first  begun."  That  pro* 
vision  controls  the  case  at  bar.  The  state 
can  begin  Its  prosecution  In  any  of  the  conn< 
ties  In  which  any  of  the  criminal  agmdes 
operate— anywhere  that  any  act  Is  committed 
In  prosecution  of  the  criminal  design— but, 
having  chosen  the  tribunal  before  which  the 
party  accused  shall  stand  trial,  It  cannot,  of 
Its  own  motion,  divest  that  court  of  jarisdlc- 
tion,  and  b^n  anotber  prosecntlon  before 
another  court  In  another  Jurisdiction.  Un- 
der the  ancient  law,  under  the  tacta  disclosed 
by  this  record,  the  party  accused  could  have 
been  prosecuted  In  neither  Jurisdiction.  Un- 
der existing  statutes,  he  can  be  prosecuted 
in  either,  but  it  Is  not  the  law  that  he  can  be 
prosecuted  In  both.  Therefore,  the  prosecu- 
tion In  the  Instant  case  having  been  first  be- 
gun In  the  circuit  court  of  Quitman  county, 
the  state  conld  not  divest  that  county  of  Its 
Jurisdiction,  and  rightfully  Institute  another 
prosecution  In  a  different  county.  By  the 
terms  of  the  statute,  concurrent  Jurisdiction 
was  vested  In  the  circuit  courts  of  both  coun- 
ties, and  the  one  first  attaching  becomes  ex- 
dttBtre.  The  trial  could  not,  on  the  applica- 
tlOD  of  the  state,  have  been  transferred  to 
any  other  eouDty.  because  tlila  is  not  permit- 
ted by  law,  and  the  method  hare  adopted  is 
dmply  an  attempt  to  do  by  indirection  what 
cannot  be  done  directly.  State  v.  Pauley.  12 
Wis.  537;  Ex  parte  Baldwin,  69  Iowa,  602, 
29  N.  W.  428;  State  v.  Chlnault,  65  Kan.  826, 
40  Pac.  662;  State  T.  Brannon  (Kan.  App.) 
60  Pac.  9Stt;  State  v.  Williford,  91  N.  C.  J629. 
That  section  1334  applies  to  the  case  made 
by  this  record  is  Indisputable.  Here  the  act 
was  committed  In  one  coun^,  and  the  effect 
produced  In  another.  The  crime  was  wholly 
completed  in  neither  coun^,  but  portly  In 
each.  The  mere  striking  of  a  blow  Is  not 
mm^er.  Its  fatal  effect  must  follow,  to  make 
the  completed  crime.  To  constitute  murder, 
several  essraitlal  facta  most  exist— among 
tbem,  the  criminal  act  and  its  fatal  effect— 
and  liiese  may  often  occnr  In  different  Juris- 
dictions. Com.  T.  Parker,  2  Pick.  660;  State 
T.  Pauley,  snpra;  Bobbins  v.  State,  8  Ohio 
St  131;  Archer  v.  State,  106  InO.  426,  7 
E.  225;  Bx  parte  McNeely  (W.  Ya.)  14  S.  B. 
430,  15  L.  R.  A.  226,  32  Am.  St  Bep.  831; 
State  T.  Jones,  supra.  Section  1384  provid- 
ing that  in  all  criminal  cases,  when  tiie 
courts  of  different  counties  have  concnrrait 
Jurisdiction,  Jurisdiction  shall  vest  in  the 
courts  of  that  county  "^here  prosecution 
sball  be  flmt  began,"  is  simply  declaratory 


of  a  well-defined  and  firmly  established  legal 
doctrine.  It  grew  out  of  the  comity  of  na- 
tions, and  was  Intended  to  prevent  conflicts 
between  courts  of  concurrent  Jurisdiction, 
whether  of  the  same  or  different  counties  or 
countries,  and  was  found  necessary  to  In- 
sure the  orderly  administration  of  the  crim- 
inal laws.  But  It  Is  more  than  a  mere  rule  of 
procedure.  It  is  a  substantial  and  valuable 
right  guarantied  by  the  law  to  a  party  ac^ 
cused  of  crime.  It  Insures  that  he  sball  not 
twice  be  placed  In  Jeopardy  for  the  same  of- 
fense; that  he  shall  be  forced  to  undergo  bnt 
one  trial,  and  shall  not  be  harassed  by  re- 
peated indictments  In  different  courts  and 
different  Jurisdictions.  In  Bx  parte  Baldwin, 
snpra— a  case  of  murder,  where  the  criminal 
agency  was  placed  in  motion  in  <me  county, 
and  its  fatal  effect  occurred  In  another— the 
Supreme  Court  of  Iowa  says:  "Jorlsdlctlon 
of  the  crime  for  which  defendant  Is  indicted 
rests  in  either  Van  Buren  or  Jefferson  coun- 
ty. Code  1892,  I  4169.  It  Is  plain  that  tbe 
courts  of  both  conn  ties  cannot  exercise  Juris- 
diction by  trials  and  Judgments  in  the  case, 
for  the  obvious  reason  that,  if  they  may,  de> 
fendant  may  be  subjected  to  two  trials  and 
two  punishments  for  the  same  offense.  How 
shall  It  be  determined  In  which  county  trial 
and  punishment  shall  be  bad?  The  answer 
Is  ready  and  simple,  and  discloses  a  rule 
which,  while  securing  tbe  punishment  of 
criminals,  will  assure  the  accused  exemption 
from  two  trials  and  double  punishment  It 
is  this:  The  court  first  obtainlog  Jurisdiction 
of  the  person  of  the  accused  ^all  retain  it 
to  the  exclu^on  of  the  court  of  the  other 
county,  and  shall  proceed  to  try  the  case  and 
administer  Justice  therein.  The  necerai^  for 
the  administration  of  the  law  on  criminal 
matters  without  subjecting  tbe  accused  to 
the  peril  of  two  trials,  with  the  possible  re- 
sult of  being  twice  convicted  and  punished, 
demands  the  recognition  of  the  rule.  It  is  in 
accord  with  tbe  familiar  rule  prevailing  ev- 
erywhere, that  where  coin>ts  have  concur- 
rent jurisdlcticm,  the  court  whose  Jurisdic- 
tion first  attaches  must  retain  the  case  tac 
final  disposition.  Authorities  need  not  be 
cited  to  support  this  familiar  elementary  rule. 
But  few  cases  are  or  can  be  cited  announcing 
tbe  rule,  doubtless  for  the  reason  that  It  Is 
rarely.  If  ever,  disputed  or  doubted."  Tbe 
fact  that  In  the  Instant  case  there  is  no  con- 
test between  tbe  courts  of  the  counties  of 
Coahoma  and  Quitman  does  not  operate  to 
vary  the  rule,  or  to  deprive  the  appellant  of 
his  right  to  be  proceeded  against  only  by 
due  course  of  law,  and  In  the  Jurisdiction 
where  the  prosecution  was  first  Instituted. 
Any  other  rule  would  be  attended  with  great 
Inconvenience  and  possible  hardship  to  tte 
party  accused  of  erime^  and  would  create  vn- 
certalnty  and  confusion  In  the  admlnlsttation 
of  the  law.  The  officers  of  law  cannot  begin 
in  one  county  a  prosecution  for  an  ofTense 
alleged  to  have  been  partly  committed  there^ 
In,  and  then,  at  their  pleasure,  dismisdng 
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4ttat,  commence  anotb^  prosecution  in  an- 
other count7,  and  so  harass  the  accused  bj 
indictment  and  prosecution  In  erery  court 
Tested  by  law  with  Jurisdiction  of  the  alleged 
olTense.  Such  was  not  the  intention  of  the 
law,  and  such  a  practice  cannot  be  counte- 
nanced or  permitted.  The  circuit  court  of 
Quitman  county,  having  first  acquired  Jurls- 
cUctlon  of  the  crime  with  which  this  appel- 
lant stands  charged,  must  maintain  It 
(throughout  The  entering  of  the  nolle  pro»- 
eqni  In  that  court  does  not  prevent  the  grand 
Jury  of  tliat  county,  if  It  so  chooses,  from 
now  presenting  an  Indictment  against  appel- 
lant, chaining  blm  with  murder  in  the  slay- 
ing of  Ella  Coleman. 

The  Judgment  Is  rev^iBed.  and  the  Indict* 
ment  and  prosecution  In  Coahoma  county 
quashed  and  abated. 

We  do  not  consider  or  decide  the  other  as- 
Blgmnents,  as  they  may  not  aris^  should 
tliere  be  another  trial  of  this  matter. 

BeTersed  and  remanded. 


(Sa  HlBfl.  428) 

DEOEIL.L  et  ui.  v.  UcREE  et  aL 
rSapreme  Court  of  Mississippi.  Feb.  15,  1904.) 

BQUnr-JURISDICTION— RBHOTINO  BtllLDIMOB 
FROM  LAND— RES  JUDICATA— JUDGMBNT  IN 
BJBCTHBNT-TRUSTBKS-ABUSO  OF  TRUST. 

1.  Equity  has  joriBdicdon  to  permit  removal 
of  buildings  belonging  to  complainants  from 
land  for  possession  of  which  defendants  have 
had  jndgment  against  complainants. 

2.  A  judgment  for  plaintiff  in  fdectment.  de- 
feudants  not  disputing  title  to  the  land,  and 
making  no  claim  for  value  of  improvements,  is 
not  res  judicata  against  their  right  to  remove 
the  buildings,  which  they  erected  under  express 
agreement  with  plaintiff  that  they  should  re* 
main  their  property;  that  is,  that  they  should 
be  treated  as  persmial  property  belonging  to 
them. 

8.  Though  the  majority  of  the  trustees  of  a 
Bchool  are  among  those  whom  the  trustees  per- 
mit to  erect  a  ooarding  house  on  the  school 
property,  with  an  agreement  that  the  house 
shall  remain  the  property  of  the  builders,  there 
is  no  abase  of  trust,  rendering  void  the  agree- 
ment as  to  its  remaining  the  builders'  property, 
the  boarding  house  being  essential  to  the  suc- 
cessful coudnct  of  the  school,  and  being  buflt 
for  that  reason,  and  not  to  enable  them  to  make 
a  profit  out  of  their  trust 

Appeal  from  Chancery  Court,  Lincoln 
County;  Bobt  B.  Mayes,  Chancellor. 

Suit  by  John  Decell  and  wife  agnlnst  W. 
J.  McRee  and  others.  Decree  for  defend- 
jtnts.   Complainants  appeal.  Reversed. 

John  E.  Decell  and  wife  filed  their  bill 
asking  for  permission  to  remove  certain 
buildings,  known  as  the  "Orange  Hall  Board- 
big  Hous^"  from  certain  lands  described  In 
their  bill.  The  bill  alleges  that  In  1891  T. 
Bule  and  his  wife  conveyed  the  lands*  de- 
scribed In  the  bill  to  J.  C.  ChUes,  W.  H. 
Williams,  and  complaiuant  J.  E.  Deocll,  as 
trustees  of  Grange  Hall  School,  and  their 
sQccessora  in  office;  that  afterwari^^  J.  E. 
Decell  and  others  entered  Into  partnfrship  or 
stock  company  known  as  the  Orange  Hall 
Boarding  House  Stock  Company,  for  the  pur- 


pose of  erecting  a  boarding  bonse  on  the 
Bald  lands  at  Grange  ECall  for  maintaining 
and  establishing  a  high  school;  tliat  the  cap- 
ital stock  of  the  company  was  $1,500.  divided 
into  150  shares,  of  $10  each,  and  that  cer- 
tificates of  stock  were  issued  to  the  respec- 
tive stockholders,  according  to  their  Interest 
In  the  company,  and  that  with  the  money 
paid  for  said  stock  there  was,  with  the 
knowledge  and  consent  of  the  trustees  of 
Grange  Hall  School,  erected  a  boarding  house 
of  the  value  at  $1,500,  a  large  shed  to  the 
value  of  $1<^  a  garden  to  the  value  of  $20; 
which  buUdlngs  and  improvements  were 
agreed  to  be  the  pro[>erty  of  the  stock  com- 
pany; that  in  189S  complainants,  John  E. 
Decell  and  wife,  purchased  from  each  of  the 
stockholders  his  share  of  the  boarding  house 
stock  company,  and  that  each  of  them  trans- 
ferred to  him  bis  certlfi.cate  of  stock,  and 
that  be  la  now  the  sole  and  exclusive  owner 
of  the  said  boarding  house  and  Improvements 
and  in  possession  of  same;  that  in  the  May 
term,  1003,  of  the  circuit  court  of  Lincoln 
county  a  Judgment  was  rendered  in  favor  of 
defendant  trustees  against  complainants  for 
the  possession  of  the  lands  on  which  the 
boarding  house  and  improvements  were 
erected;  that  complainants  are  without  com- 
plete, perfect  and  adequate  remedy  at  law, 
and  ask  permission  to  remove  the  bnildinga 
and  other  Improvements. 

The  defendants  demurred  to  bill,  and  as* 
signed  the  following  causes  of  demurrer: 
(1)  There  is  no  equity  on  the  face  of  the 
bill.  (2)  The  judgment  in  the  ejectment  suit 
Is  res  adjudicata.  (3)  That  the  parol  agree- 
ment whereby  the  house  was  to  be  construct- 
ed on  school  lands,  and  be  the  property  of 
the  stock  company,  was  void  because  It  ap- 
pears on  the  face  of  the  bill  that  a  majority 
of  the  trustees  of  the  school  were  also  stodc- 
holders  in  the  company.  (4)  The  agreement 
is  void  because  it  Is  an  attempt  to  divert 
trust  property  from-  the  purposes  to  which 
it  was  originally  donated  and  place  It  In  the 
hands  of  private  parties. 

A.  C.  McNaIr,  for  appellants.  Jones  A  Mc- 
Collougb,  for  appellees; 

WHITFIELD,  a  J.  The  Jurisdiction  of  a 
court  of  equity  to  administer  the  relief  sought 
Is  established  by  the  cases  of  Otley  v.  Havl- 
land,  36  Miss.  19,  and  of  Watkins  v.  Owens. 
47  Miss.  593.  There  is  no  res  Judicata  aris- 
ing from  the  Judgment  In  the  ejectment. 
Ordinarily  the  doctrine  of  res  Judicata  migbt 
well  be  invoked  when  one  defending  in  eject- 
ment failed  to  claim  the  value  of  his  im- 
provements. That  would  be  so,  because  the 
title  to  the  building  as  well  as  to  the  land 
would  be  involved.  That  is  not  this  case. 
The  express  contract  here  was  that  the  build- 
ing should  remain  the  property  of  the  appel- 
lants, the  lands  remaining  the  property  of  the 
Grange  Hall  Boarding  House  &  Stock  C<Hn- 
pany.  In  other  words,  the  agreement  was,  and 
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Its  necessary  ect,  that  the  bnilfUngs  should 
be  treated  as  personal  property  belonging  to 
appellants.  Under  this  state  of  case  the  de- 
fendants in  the  ejectment  snlt  stood  opon 
the  agreement,  did  not  dispute  title  to  the 
land,  and  made  no  claim  for  the  value  of 
the  improvements  to  be  worked  out  In  the 
Btatatory  mode  In  ejectment,  irince  they  had 
the  right  to  rest  on  their  title  to  the  bond- 
ing as  personal  pn^erty  under  the  contract 
The  doctrine  of  res  Judicata  cannot  possibly 
have  any  application  to  this  state  of  case. 
Neither  is  there  any  merit  in  the  contention 
that  the  trustees  abused  their  trust  and 
made  a  profit  out  of  their  trust,  in  agreeing 
with  persons,  also  trustees,  that  they  might 
erect  bidldlngs  on  the  grounds  belonging  to 
the  Orange  Hall  Boarding  House  &  Stock 
Company,  for  the  obvious  reason  that  the 
allegations  in  the  bill  clearly  show  that  the 
boarding  house  was  essential  to  the  success- 
ful conduct  of  the  school,  and  was  built  for 
that  reason,  and  fail  utterly  to  show  that 
the  purpose  of  those  who  built  the  boarding 
house  th^  was  such  a  fraudulent  purpose 
as  would  com^  under  the  facts  in  this  case, 
within  the  qilrlt  of  the  mla  We  think  tbe 
equities  are  all  with  Ihe  appellants,  who 
should  be  allowed  to  remove  their  bulldtngs 
from  the  ground. 

The  case  Is  reversed,  and  the  cause  re- 
manded, demurrer  overmled,  and  60  days  to 
answer  allowed  after  mandate  Is  filed  In  tbe 
court  below. 

Decree  accordingly. 


TAZOO  &  M.  V.  B.  CO.  v.  HATCH. 
(Supreme  Goort  of  Mississippi.   Feb.  8,  1904.) 
CARRIERS— INJURY  TO  PASSBNGBR— EVIDENCE. 

1.  Evidence  A«fd  to  justify  a  verdict  for  plain- 
tifC  toi  injuries  while  a  passenger  in  aBghtlng 
from  a  train. 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; T.  McC.  Kimbrough,  Judge. 

Action  by  Mrs.  E.  J.  Hatch  against  tbe 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. From  a'  Judgment  for  plalntlfl,  de- 
fendant appeals.  Affirmed. 

Suit  by  Mrs.  E.  J.  Hatch  against  tbe  Yazoo 
&  Mississippi  Valley  Railroad  Company  to 
recover  damages  for  personal  injuries  re- 
ceived by  her  in  alighting  from  a  train  of 
tbe  defendant  at  Sidon,  Miss.  From  a  ver- 
dict and  Ju^ment.for  plaintiff  for  $10,000, 
defendant  appeals. 

On  tbe  trial  in  tbe  court  below  plaintiff 
testified  that  she  got  on  tbe  train  at  Qreen- 
wood  with  a  ticket  to  Sidon,  and  took  her 
seat  on  tbe  third  seat  on  the  left  side  of  the 
ladies'  car,  next  to  the  front  one.  When  the 
train  got  to  Sidon,  and  was  announced,  she 
got  up  to  get  off;  and  when  she  got  up  she 
picked  up  her  umbrella  and  bundles,  and 
Just  when  she  got  in  the  aisle  of  the  car  It 
jarred  a  little,  and  she  steadied  herself,  and 


the  train  stopped.  It  was  then  stUL  She  got 
out  on  the  platform  and  to  the  top  step. 
She  saw  the  flagman  out  there,  and  thought 
he  was  going  to  help  her  off,  but  he  did  not 
When  she  got  to  the  top  stc^  they  gave  the 
signal,  and  she  did  not  know  what  It  was 
for,  and  the  train  moved  and  Jerked  her,  and 
she  fell  and  mis  hurt  She  did  not  try  to  get 
off  tbe  train,  did  not  know  what  tbe  signal 
was,  and,  if  the  train  would  have  stood  still, 
she  would  have  tried  to  swing  down.  She 
was  68  years  old,  could  not  bear  at  all  out 
of  the  left  ear,  and  not  very  well  out  of  the 
other.  She  had  an  umbrella  and  a  package 
with  her.  The  flagman  did  not  assist  her 
with  her  bundles  and  package.  They  were 
not  troublesome  to  her.  She  had  them  fixed 
so  they  would  not  be.  She  did  not  stop  on 
the  platform  any  time  before  she  walked 
down  the  steps,  did  not  notice  about  the 
ground  whether  It  was  high  or  not,  and  did 
not  notice  to  see  whether  she  was  In  the  reg- 
ular place  for  passengers  to  get  off.  The 
flagman  gave  the  signal,  and  as  soon  as  she 
stepped  on  the  bottom  step  the  train  moved. 
She  saw  the  signal  before  she  got  down  on 
the  bottom  step,  but  she  did  not  know  what 
it  was  for,  and  did  not  ask  the  flagman  what 
It  was.  Did  not  hear  the  flagman  tell  her  to 
stop. 

Several  witnesses  testified  for  plaintiff  that 
the  train  did  not  stop  long  enough  for  pas- 
sengers to  get  off  before  It  moved  up,  and 
that  tbe  moving  of  the  train  was  the  cause 
of  plaintiff's  fall.  As  to  the  extent  of  the 
Injuries  received,  two  physicians  testified. 
Tbelr  testimony  was  to  the  effect  that  plain- 
tiff received  a  fracture  of  the  large  bone 
where  the  kneecap  was,  and  that  there  was 
a  rapture  of  tbe  big  ligament  of  tbe  knee- 
cap, and  that  she  would  probably  never  be 
able  to  walk  again  wlfiiout  crutches,  and 
that  tbe  injury  was  permanent,  and  tliat  she 
suffered  greatly  from  these  Injorles.  Plain- 
tiff herself  testified  that  she  was  still  suffer- 
ing at  tbe  time  of  the  trial. 

The  theory  of  defendant  was  that  the  train 
on  which  the  plaintiff  went  to  Sidon  wits  ,  a 
car  longer  than  usual,  having  an  extra  car 
for  tbe  mail;  that  It  stopped  at  Sidon  with 
tbe  engine  and  main  part  of  the  train  In  the 
usual  place,  but  that  because  of  the  extra 
coach  tbe  ladies*  coach  In  wliicb  the  plaintiff 
was,  and  which  was  the  rear  car  of  the  train, 
was  located  a  little  north  of  the  place  where 
the  ladles  generally  get  off,  and  where  tbe 
ground  was  a  few  Inches  lower,  and  It  was 
not  quite  so  easy  to  get  out;  tliat  when  the 
train  stopped  the  fiagmau,  who  was  on  tbe 
steps  when  the  plaintiff  got  off,  seeing  her 
and  others  coming,  gave  the  signal  to  the 
engineer  to  pull  up  a  little  for  the  purpose  of 
affording  a  more  convenient  landing,  and 
this  tbe  engineer  did,  pulling  up  slowly,  and 
without  any  unusual  Jerks,  only  about  half 
a  car  length;  that  In  the  meantime  plaintiff, 
having  reached  the  platform,  took  the  notion 
the  train  wr.:  i^olng  out  of  the  station  with 
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ber,  and  began  to  descend  tbe  steps  to  get 
off;  tbat  tbe  flagman,  seeing  ber,  notified  her 
not  to  get  off,  tbat  tbe  train  would  stop,  and 
tbat'be  repeated  this  warning  as  she  came 
on  down  tbe  steps;  tbat  sbe  disregarded  this 
warning,  and  stepped  off  notwithstanding; 
tbat  she  was  Incumbered  with  luggage,  hav- 
ing things  in  both  bands,  thereby  disabling 
herself  from  using  the  handhold  on  tbe  car, 
and  when  she  stepped  off  she  did  so  awk- 
wardly, and  was  hurt  Tbe  evidence  for  de- 
fendant sustained  this  view  of  the  case. 

The  court  gave  tbe  following  Instructions 
for  plaintiff,  which  were  objected  to  by  tbe 
defendant: 

"No.  2.  The  court  Instructs  the  Jury  for 
Mrs.  Hatch  tbat  It  was  tbe  duty  of  tbe  rail- 
road company  to  use  tbe  utmost  caution  and 
extraordinary  vigilance  In  transporting  Itti 
passengers  and  in  delivering  them  at  their 
destination.  Passengers  are  entitled  to  be 
safely  delivered  at  their  destination  by  being 
allowed  to  alight  from  tbe  cars  without  dan- 
ger. It  was  the  duty  of  the  railroad  com- 
pany, if  its  employes  knew  sbe  was  attempt- 
ing to  get  off  tbe  train,  to  observe  whether 
Mrs.  Hatch  bad  actually  alighted  from  tbe 
car  before  tbe  train  was  started  again,  and 
If  the  railroad  company  failed  to  so  observe 
whether  she  had  alighted  before  the  train 
was  started  again,  and  by  starting  the  train 
Injured  Mrs.  Hatch  while  sbe  was  using  due 
care  In  alighting  from  the  train,  then  the 
Jury  must  find  for  the  plaintiff, 

"No.  8.  The  court  Instructs  tbe  Jury  for 
Mrs.  Hatch,  if  they  believe  from  tbe  evidence 
that  Mrs.  Hatch,  at  Greenwood,  on  tbe  even- 
ing of  the  Injury,  purchased  a  ticket  for  Sld- 
on,  and  boarded  the  railroad  company's  paa- 
SCTger  train  to  go  to  Sldon;  tbat  she  chose 
and  occupied  tbe  seat  near  tbe  front  end  of 
the  ladles*  coach  for  tbe  purpose  of  speedily 
alighting  from  the  train  when  the  same 
should  reach  Sldon;  tbat  the  conductor  of 
the  train  took  up  Mrs.  Hatch's  ticket  before 
reaching  Sidon;  that  Mrs.  Hatch  was  56 
or  67  years  of  age,  and  appeared  to  be  about 
that  age,  and  was  seen  by  the  conductor  at 
the  time  he  took  up  her  ticket;  that  Just  be- 
fore reaching  and  at  the  usual  distance  from 
Sldon  tbe  flagman,  whose  duty  it  was  to  do 
so,  came  to  tbe  ladies'  coach  where  Mrs. 
Hatch  was,  and  announced  the  station,  'Sld- 
on'; that  she  waited  in  ber  seat  until  the 
train  stopped  at  Sldon  in  tbe  usual  place 
where  passengers  ordinarily  alight,  and  im- 
mediately after  the  train  stopped  she  got  up 
and  started  for  the  front  steps  of  the  said 
.  coach  for  tbe  purpose  of  alighting  from  tbe 
train;  tbat  tbe  train  stopped  an  Insufflcient 
length  of  time  for  ber  to  get  off;  that  by  the 
time  sbe  got  on  the  said  steps  the  train  was 
again  In  motion;  tbat  the  train  tiad  then 
moved  not  exceeding  a  half  a  car  length,  or 
17%  feet,  and  was  going  very  slowly;  and 
that  Mrs.  Hatch,  while  using  ordinary  care 
and  caution,  attempted  to  alight  from  tbe 
train  by  way  of  tbe  said  steps  at  this  point. 


and  in  so  attempting  to  allgbt  from  the  train 
fell  or  was  thrown  to  tbe  ground— then  the 
Jury  must  find  for  tbe  plaintiff,  Mrs.  Hatch, 
although  the  Jury  believe  that  the  train  was 
In  motion  when  sbe  attempted  to  alight 
therefrom." 

"No.  6.  The  court  instructs  tbe  Jury  for 
Mrs.  Hatch  that  although  they  believe  from 
the  evidence  that  the  flagman,  King,  called 
to  Mrs.  Hatch  "not  to  get  off,  the  train  was 
going  to  stop,*  or  words  to  tbat  effect,  yet 
if  after  tbat  she  was  thrown  from  the  steps 
of  tbe  car  by  the  negligent  movement  of  tbe 
train  while  sbe  was  attempting  to  altght,  us- 
ing ordinary  care,  they  must  find  for  Mrs. 
Hatch,  and  assess  ber  damages  at  the 
amount  shown  by  tbe  evidence^  not  exceed* 
Ing  ten  thousand  dollars." 

"No.  9.  Tbe  court  Instructs  the  Jury  for 
Mrs.  Hatch  tbat  although  they  may  t>eUeve 
that  the  flagman  of  the  train  called  to  Mn. 
Hatch  and  fbid  ber  not  to  get  off  tbe  train, 
and  that  the  train  would  stop,  yet  before  the 
Jury  can  consider  this  as  an  element  of  con- 
tributory negligence  they  moat  believe  from 
tbe  evidence  that  said  injunction  or  warning 
was  given  by  tbe  flagman  In  such  a  tone  of 
voice  and  manner,  in  time  to  prevent  tbe  In- 
Jury,  as  must  have  been  heard  and  acted  up- 
on by  a  person  of  ordinary  care  and  pru- 
dence, of  tbe  apparent  age  and  infirmity  ot 
Mrs.  Hatcli,  and  amid  circnmstancea  and 
surroundings  similar  to  those  existing  at  tbe 
time  of  the  Injury  as  disclosed  by  tbe  evi- 
dence in  tbe  case." 

"No.  11.  The  court  instructs  the  jury  for 
Mrs.  Hatch  that  although  they  may  believe 
tliat  the  flagman  of  the  train  called  to  the 
plaintiff  once  or  twlc^  In  a  tone  of  voice  suf- 
fldently  loud  to  be  heard  by  persons  of  oi^ 
dlnarlly  good  hearinjf  In  the  same  position, 
not  to  get  off  at  tbat  time  and  place,  and 
that  tbe  train  would  stop,  and  plaintiff  either 
failed  to  bear  blm  because  of  partial  deaf- 
ness or  declined  to  regard  his  warning,  and 
alighted  from  tbe  trato  while  in  motion,  and 
was  thereby  injured,  yet  before  they  can 
flnd  for  defendant  they  most  further  believe 
from  tbe  evidence  tbat  the  said  warning  was 
given  to  her  in  time  to  have  prevented  the 
injury  If  plaintiff  had  acted  upon  tbe  same 
with  ordinary  caution,  and  that  If  plaintiff 
had  heard  said  warning,  and  had  acted  thoe- 
on  as  a  person  of  ordinary  care  and  pru- 
dence, after  the  same  was  given  by  tbe  fl^ 
man,  the  injury  would  not  have  occurred." 

Defendant's  motion  for  a  new  trial  was 
overruled,  and  it  appeals. 

Mayes  &  Longstreet  toe  ai^pellant  Owln 
&  Monnger^  for  appdlee. 

TSULT.  J.  When  tbe  Instructions  for  ap- 
pellee, substantially  correct  in  thranselves^ 
are  considered  In  connection  with  the  nn* 
merona  Instructions  by  which  the  apptilantfs 
theory  of  the  case  was  presented  to  the  Jnxy, 
It  Is  perfectly  clear  to  our  minds  Oat  tbe 
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jury  were  In  no  wise  misled.  Taking  the 
record  as  a  whole,  we  find  no  error  of  law, 
and,  as  tbe  facta  Justify  the  Jury  in  arriving 
at  the  verdict  reached,  the  judgment  herein 
ifl  affirmed. 


(S3  Mias.  534) 

HAM  et  al.  t.  BOARD  OF  LEVEE  COM-ES 
FOR  XAZOO-MISSISSIPFI  DBUTA. 

(Supreme  Conrt  of  MlnlaBlppi.  Feb.  8;  19M.) 

LHVEB8  — POWER  OT  C0HUI8SI0NB  —  RKLOOA- 
TION— USB  OP  BONDS— DAMAOB-OB- 
8TRUCTI0N  OF  DRAINAOB. 

1.  Under  Acts  1SS4,  p.  142,  c.  ICS.  S  4,  giv- 
ing the  board  of  levee  commiSBioners  of  a  levee 
district  power  to  build  a  levee  along  the  river 
front,  to  abandon  any  portion  of  tbe  old  levee 
they  regard  unsafe,  to  build  new  levees  on  such 
ground  as  the;  may  select,  and  to  do  all  acts 
necessary  to  protect  their  district  from  overflow, 
they  may,  after  building  one  levee,  abandon 
part  of  it,  and  construct  another  In  another 
place. 

2.  Tbe  bnildiug  of  a  new  levee  being  within 
the  power  of  a  board  of  levee  commissioners, 
and  their  good  faith  not  being  impagned,  the 
court  will  not  dictate  or  control  thw  action 
on  the  ground  alone  tliat  th^  may  Iiave  acted 
hastily  or  unwisely. 

8.  Under  Acts  1902,  p.  187.  c  83,  entitled 
"An  act  to  auth(H:!ze  the  board  of  tevee  com- 
missioners" of  a  certain  district  to  issue  bonds 
for  the  purpose  of  raising  fnnds  for  high-water 
emergent^ee,  section  S,  empowering  the  board 
to  sell  any  of  the  bonds  whenever,  by  resolu- 
tion, they  determine  that  any  part  of  the  lev- 
ees is  endangered  by  caving  banlts  or  high  wa- 
ter, and  thereafter  to  sell  all  of  them,  the  pro- 
ceeds to  be  used  for  the  purpose  of  protecting 
the  territory  embraced  in  the  district  from  over- 
flow, and  to  meet  any  and  all  emergencies  that 
may  arise,  to  protect  the  district  from  danger 
during  periods  of  liigh  water  on  the  river,  or 
to  repair  damages  to  the  levees  caused  by  or 
threatened  from  crevasse,  caving  banks,  or  oth- 
er unexpected  casualties,  the  necessity  for  ahan- 
doument  of  part  of  a  levee,  and  the  construction 
of  another  in  place  of  it,  being  demonstrated 
by  high  wster,  the  board  may  use  proceeds  of 
such  bonds  for  such  work  wliea  high  water  does 
exist. 

4.  Obsbnietion  of  drainage  of  land  by  con- 
struction of  a  levee,  though  the  land  be  outside 
the  levee,  is  part  of  tbe  damage  from  construc- 
tion wtiich  the  landowner  is  entitled  to  recov^. 

6.  Power  to  construct  a  levee  Includes  the  in- 
ddental  necesrity  of  obstmcting  drainage. 

Appeal  from  Chancery  Court,  Ooalioma 

County;  0.  C.  Moody,  Chancellor. 

"To  be  officially  reported." 

Salt  by  J.  S.  Ham  and  others  against  tbe 
board  of  levee  commiBslonere  of  the  Yazoo- 
Misslssippi  Delta.  From  the  decree,  com- 
plainants appeal,  and  defendant  prosecutes 
a  cross-appeal.   Reversed  on  cross-appeal. 

Fitzgerald  &  Maynard  and  D.  A.  Scott,  for 
appellants.  J.  T.  Lowe,  for  appellee. 

TRULY,  J.  The  Yazoo-Misslseippl  Delta 
leree  district  comprises  all  of  the  northern 
counties  of  tbe  state  which  are  subject  to 
overflow  from  the  MlBsisslppl  river.  At  the 
date  of  the  filing  of  this  bill,  appellee  levee 
board  maintained  three  distinct  lines  of  lev- 
ees: One  beginning  at  the  foothills  near  the 
northern  boundary  of  the  state,  and  extend- 


ing southward  along  or  near  the  bank  of  the 
Mississippi  river;  terminating  near  tbe  bank 
of  the  river,  about  9(H^  miles  from  the  hpper 
terminus,  abont  1  mile  below  Rescue  Land- 
ing, In  Ooahoma  county,  and  near  the  edge 
of  the  basin  known  as  "Lewis  Swamp."  Tliis 
la  called  the  "Front  Line."  Another  line  of 
levee  beginning  at  the  south  boundary  of  the 
district,  extending  northward,  passing  about 
5  miles  to  the  eastward  of  the  lower  termlnna 
of  said  front  line,  and  overlapping  the  same 
by  continuing  northeast  to  a  point  abont  12 
miles  above  aald  front  line  terminus.  This 
is  called  the  "Back  Line,"  or  "Hnshpuckena 
System."  Between  these  two  lines  there  lies 
an  extensive  basin,  known  as  "Lewis 
Swamp,"  tbrongh  wiilch  drains  the  Hushpnek- 
ena  Basin.  The  third  line  of  levee  connects 
the  two  former  lines,  and  extends  from  a 
point  about  4  miles  at>ove  tbe  lower  terminus 
of  the  front  line  to  a  point  about  7  miles 
below  the  upper  terminus  of  the  back  line. 
This  levee  traveraes  a  portion  of  the  Hnsh- 
puckena Channel  called  "Ward  Lake,"  and 
hence  the  levee  is  called  the  "Ward  Lake 
Line";  being  a  little  over  5  miles  long.  BV>r 
a  portion  of  this  distance  It  traverses  Ward 
Lake,  a  body  of  water  varying  in  depth  from 
12  to  20  feet;  and  In  tbe  channel  of  the  lake 
there  is  iHaeed  an  Iron  cnlvwt^  which  is  used 
for  drainage  purposes  from  one  aide  of  the 
levee  to  the  other.  On  June  10,  1903,  appel- 
lee levee  board  passed  tbe  following  order: 
"It  Is  ordered  that  a  new  levee  shall  be  con- 
structed to  extend  from  section  81  on  the 
front  line  to  connect  with  the  back  line  or 
Hushpuckena  system  on  section  8  of  that  line 
on  the  McMahou  ridge;  that  this  shall  be  a 
permanent  part  of  tills  levee  i^stem  In  place 
of  that  portion  of  the  main  front  leVee  that 
extends  from  the  point  of  divergence  on  sec- 
tion 81  to  the  end  of  the  line  below  Rescue 
Landing,  and  of  the  Ward  Lake  line."  Tbe 
effect  of  this  order  was  to  abandon  as  a  part 
of  the  permanent  levee  system  of  that  dis- 
trict that  portion  of  tbe  front  line  sontb  of 
section  81,  and  all  of  the  Ward  Lake  line. 
The  result  of  tills  abandonment  and  the  con- 
struction of  the  new  or  projected  line  Is  the 
cause  of  this  suit  Appellants  on  tbe  11th 
day  of  S^tembcF,  1908,  filed  the  original  bill 
of  complaint  herein  In  the  chancery  court  of 
Coahoma  county,  In  which  they  averred  that 
tliey  were  landowners  in  that  portion  of  said 
Coahoma  county  included  in  the  levee  dis- 
trict wtilcb  would  be  left  unprotected  from 
the  ravages  of  the  Mlsalsslppi  river  floods  If 
the  front  line  and  the  Ward  Lake  line  were 
abandoned,  as  designed  by  the  order  above 
recited.  They  averred  that  the  levees  pro- 
posed to  be  abandoned  were  in  good  condi- 
tion, and  by  a  small  expenditure  could  be 
made  sufficiently  strong  to  protect  the  lands 
of  the  district,  and  that  the  pn^sed  new 
line  was  not  necessary,  and  to  construct  the 
same  wotUd  be  a  wasting  of  the  funds  of  tbe 
taxp^ers;  that  the  territory  aftected  by  tbe 
proposed  abandonment  ot  tbe  levee  oonalsted 
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of  <Q,OOiO  acres  of  valuable  land  belonging  to 
the  complainants.  And  they  etiarged:  First 
That  the  effect  of  said  act  of  constnicting 
said  pn^ected  levee  Tonld  be  to  collect  the 
rain  water  and  seepage  water  on  tb^  lands, 
rendering  them  marshy  and  nnflt  for  culti- 
vation or  for  any  other  use;  inflicting  prama- 
neut  damage  and  irreparable  Injury,  which 
was  irremediable  at  law.  Second,  mutt 
was  no  emergency  calling  for  the  building  of 
this  new  levee.  It  was  not  a  public  neces- 
sl^,  and  was  In  no  sense  a  "high-water  emer- 
gency." Third.  That  there  was  no  law  au- 
thorizing the  levee  board  to  build  the  said 
projected  levee,  and  the  building  of  the  same 
would  be  a  gross  abuse  of  the  board's  dis- 
cretionary power,  and  a  lavish  and  unneces- 
sary expenditure  of  the  people's  money;  that 
the  construction  thereof  would  cost  about 
1400,000;  and  that  the  levee,  when  built; 
would  run  through  and  over  treadierous  soil, 
and  could  never  be  made  as  secure  as  the 
line  proposed  to  be  abandoned.  Fourth. 
That  the  board  of  levee  commissioners,  In- 
tended to  use  In  the  coDstructlon  of  said  levee 
money  which  It  expected  to  obtain  from  the 
sate  of  bonds  which  it  was  authorized  to  Is- 
sue under  Acts  19(^,  p.  137,  c.  83,  entitled 
"An  act  to  authorize  the  board  of  levee  com- 
missioners for  the  Yazoo-MisslsslppI  Delta  to 
Issue  bonds  to  the  amount  not  exceeding 
$250,000,  for  the  purpose  of  raising  funds 
for  high  water  emergencies,  and  for  other 
purpose-s";  that  the  Intent  of  the  said  act 
waa  that  the  proceeds  of  the  bonds  were  to 
be  used  during  periods  of  high  water  to  meet 
any  onergency  that  might  arise,  to  protect 
said  district  from  danger  from  high  water, 
or  repair  damages  to  the  levees  caused  by  or 
threatened  from  crevasses,  caving  banks,  and 
other  unexpected  casualties;  and  that  the 
board  was  without  authority  to  use  said 
fluids  tor  any  purpose  during  low-water  pe- 
riods. On  the  filing  of  the  bill  an  injunction 
wu  granted  by  the  chancellor,  restraining 
the  levee  board.  On  the  16th  September, 
1903,  appellee  levee  board  filed  Its  answer  to 
that  bill,  in  which  it  admitted  the  ownership 
of  the  lands  described  by  complainants,  de- 
nied, that  complainants  would  be  damaged 
from  ratu  or  seepage  water,  but  averred  that, 
on  the  contrary,  the  construction  ot  the  pro- 
jected line  of  levee  would  prevent  a  large  part 
of  the  service  water  which  now  drains  Into 
Ward  Lake  from  reaching  the  lands  describ- 
ed; denied  tliat  they  were  without  remedy  at 
law  for  any  damage  which  might  be  inflicted 
upon  them  by  the  construction  at  the  press- 
ed levee:  admitted  that  It  was  the  intentl<xi 
of  the  board  to  build  the  new  levee  as  set 
out  in  the  bill  of  complaint;  admitted  the 
passage  of  the  order  referred  to,  but  denied 
that  the  said  levee  was  unnecessary,  or  that 
to  build  the  same  would  be  a  useless  expend- 
iture of  the  funds  of  the  levee  board;  aver- 
red tliat  the  frcmt  levee,  which  it  was  pro- 
posed to  abandon,  was  dangoous  and  impoe- 
■Mble  to  maintain,  and  that  the  Ward  I«ke 


line  was  only  Intended  as  a  local  and  tempo- 
rary protection;  that  it  was  not;  and  could 
not  be,  built  up  and  maintained  to  the  stand- 
ard, for  various  reasons— prindpally  because 
of  the  fact  fbat  for  some  portion  ot  Ita  length 
it  ran  through  the  watraa  of  Ward  Lake,  tiiua 
necessitating  the  maintenance  of  the  culvert 
In  the  channel  In  the  lahe^  and  that  this  cul- 
vert was  a  omstant  menace  to  the  levee,  and 
wMkened  the  protection  of  Qie  lands  of  the 
district;  admitted  that  It  la  the  Intention  of 
the  board  to  use  a  portion  of  the  proceeds  of 
the  bonds  mentioned  for  the  paepoM  of  con- 
structing the  projected  levee,  but  denied  that 
any  portion  of  such  proceeds  would  be  wd 
for  the  purchase  of  rl^its  of  way;  and  av«^ 
red  tliat  it  bad  a  right  to  use  su<^  funds,  as 
the  district  vras  then  confronted  with  such  au 
emergency  as  was  contemplated  by  said  act 
Upon  the  filing  of  answer,  the  board  duly 
notified  complainants  of  a  motion  then  en- 
tered to  dissolve  the  injunction.  Subsequent- 
ly the  chancellor  beard  the  motion,  both  sides 
Introducing  affidavits. 

There  Is  no  material  conflict  of  fact  be- 
tween the  two  sides  to  this  litigation,  so  far 
as  relates  to  existing  conditions  In  referoice 
to  the  location  of  the  levees  and  the  lands  in- 
volved. The  testimony  shows  that  from  sec- 
tion 81  of  the  front  line  to  Its  lower  terminus, 
and  the  Ward  Lake  line,  have  been  condemn- 
ed by  the  United  States  Mississippi  River 
commission  as  being  unsafe,  and  not  con- 
structed so  as  to  be  able  to  give  protection 
to  the  lands  behind  them.  One  point  ot  dis- 
pute is  as  to  whether  or  not  these  lines  are 
now  threatened  by  caving  banks,  or  whether 
or  not  the  maintenance  of  the  culvert  In 
Ward  Lake  Is  a  menace  to  the  safety  of  that 
line.  In  this  connection  a  reference  to  the 
report  of  the  chief  engineer  of  the  district 
shows  that  Immediately  after  the  flood  of 
1897  he  advised  and  striHigly  urged  the  levee 
commissioners  to  build  a  cross-levee  to  run 
near  where  the  now  projected  levee  has  been 
located.  His  report  of  June  7, 1897.  is  as  fol- 
lows: "Another  Important  detail  to  which  I 
wish  to  invite '  the  board's  attention  Is  the 
question  of  abandoning  the  front  line 
tweect  section  76,  together  with  the  Ward 
Lake  line,  and  converting  the  Hushpuckena 
system  Into  the  main  front  line  throughout 
Its  entire  length,  instead  of,  as  heretofm^ 
maintaining  a  front  line,  with  a  back-water 
levee  behind  it  In  comparing  the  two 
schemes  together.  It  la  found  that  the  front 
system,  proposed  to  be  thrown  out,  with  the 
Ward  Lake  line,  exceeds  the  back  line  be- 
tween the  common  points  of  Junction  by  13 
miles;  and  a  comparative  estimate  of  tbe 
yardage  required  to  bring  up  each  to  the  high- 
er grades  now  found  to  l>e  necessary  shows 
a  balance  in  favor  of  the  back  line  of  over 
one  million  cubic  yards.  Another  considera- 
tion Is  that  the  Ward  Lake  line,  for  a  consid- 
erable part  of  its  length,  is  on  such  treactter^ 
ous  ground  as  to  make  It  a  matter  of  per 
plexlty  to  determine  how  It  ahoukl  be  treated 
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tn  order  to  make  it  secure  in  Uie  fntnre.  The 
problem  of  making  our  levee  lines  secure  In 
that  part  of  the  syBtem  will  be  greatly  sim- 
plified the  change  suggested."  The  hoard, 
bowever,  at  that  time  declined  to  adopt  the 
recommendations  of  the  chief  engineer,  and 
expended  moneys  in  the  strengthening  of 
^e  line  proposed  then  to  be  abandoned. 
After  the  high  water  of  1003,  the  chief  en- 
gineer, making  bis  report  on  June  9,  1903, 
after  a  fnll  relation  of  all  the  facts  of  the 
flood,  wUcb  had  Just  recently  subsided,  and 
of  the  Tarlons  conations  of  danger  th«i 
threatening  the  levee  system  of  tbe  district, 
concluded  his  report  with  these  words:  "In 
Tlew  of  the  foregoing  facts,  tbe  conclusion  is 
Inevitable  that  the  maintenance  of  the  front 
line  extension  as  a  permantint  feature  of  our 
levee  system  must  be  abandoned."  And  he 
again  urged  the  adcqirtlon  of  tiie  cross  line  of 
levee,  whicb  suggestion  upon  the  next  day 
was  ai^toved  and  ad<qpted  by  the  board,  as 
shown  by  its  order  In  that  regard.  The  ef- 
fect of  the  new  or  projected  line  of  levee,  as 
shown  by  the  undisputed  evidence  in  this 
record.  Is  to  save  the  district  the  mainte- 
nance of  eight  rones  of  levee,  all  of  which,  ac- 
cording to  the  testimony  of  tbe  diief  engi- 
neer, is  endangered  by  various  causes— cav- 
ing banks,  bolls,  landslides,  sandy  and  un- 
sound foundation,  and  the  culvert  In  Ward 
Lake.  There  was  sharp  conflict  in  the  tes- 
timony as  to  tbe  advisability  and  practica- 
bill^  of  maintaining  the  Ward  liOke  line 
and  the  front  line,  south  of  section  81;  the 
complainante  contending  that  this  portion 
could  be  made  safe  and  substantial  at  small 
cost,  that  no  part  was  In  danger  from  boils 
or  caving  banks,  and  that  its  safety  was  not 
threatened  by  the  culvert  in  Ward  Lake. 
The  chief  engineer,  on  behalf  of  appellee, 
made  affidavit  that.  In  his  Judgment,  the  safe- 
ty of  a  large  part  of  the  district  was  depend- 
ent upon  the  erection  of  the  new  line,  and 
consequent  abandonment  of  the  part  men- 
tioned; tliat,  owing  to  the  washing  away  of 
the  lower  portion  of  tbe  Front  Levee,  It 
would  be  necessary  to  build  the  Ward  Lake 
Levee  higher,  'and  this  would  entail  consid- 
erable expense.  There  was  difference  of 
opinion  as  to  tbe  extent  of  the  damage  which 
would  be  Inflicted  on  complainants,  but  it  Is 
inractlcally  conceded  that  their  lands  will  be 
damaged,  the  drainage  Interfered  with,  and 
they  win  be  left  unprotected  from  the  floods 
of  the  MisslBSlppl  river. 

On  the  hearing  of  the  motion,  the  chancel- 
lor rendered  a  decree  partially  dissolving  tbe 
injunction,  but  which  contained  this  provi- 
sion: "The  defendants  are  allowed  to  go  for- 
ward with  their  work  of  construction  and 
building  of  the  levees  In  controversy  In  the 
cause  as  though  no  appeal  had  been  taken 
after  they  shall  have  first  legally  acquired  tbe 
right  so  to  do,  but  with  this  express  under- 
standing: that  they,  the  said  defendants,  are 
not  in  any  wise  to  obstruct  the  drainage  to 
the  lands  of  the  complainants."  From  tbli 
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decree,  complainants  appealed,  and  the  levee 
board  prosecuted  a  cross-appeal. 

The  record  here  presents  for  consideration 
and  decision  the  following  questions:  First 
Has  the  levee  board  the  power  to  abandon 
one  levee,  and  construct  another,  located  in 
a  different  place?  If  so,  is  Its  Judgment  and 
discretion  in  locating  the  new  levee  subject 
to  review  by  the  courts?  Second.  If  vested 
with  full  power  In  building  and  locating  new 
levees,  has  the  levee  board,  under  the  facts 
of  the  Instant  case,  the  authority  to  use  the 
proceeds  of  bonds  by  virtue  of  chapter  88, 
p.  137.  Acts  1902?  Third.  If  the  new  levee 
can  lawfully  be  built,  what  rights  have  com- 
plainants, and  how  may  they  be  asserted? 

The  determination  of  the  first  Inquiry  re- 
quires a  consideration  of  chapter  168,  p.  140, 
Acte  1884,  tn  which  the  powers,  duties,  and 
privileges  of  the  board  of  levee  commissioners 
of  the  Yazoo-MIsslsslppl  Delta  are  stated. 
Section  4  of  that  act  provides  as  follows: 
"That  said  board  of  levee  commissioners  of 
the  Yazoo-MIaslsBli^l  Delta  shall  have  pow- 
er, and  it  is  hereby  made  their  duty  to  build, 
rebuild,  gtrengthen,  elevate  and  maintain  tbe 
levee  upon  and  along  the  Mississippi  river 
front,  in  and  through  the  counties  of  De  Soto, 
Tunica  and  Coahoma  to  the  line  of  the  levee 
now  owned  and  maintained  by  the  Missis- 
sippi levee  district  Tbey  shall  have  power 
to  determine  tbe  base,  height  slope  and 
width  of  the  levee;  and  may  abandon  any 
portion  of  the  old  levee  that  they  may  re- 
gard as  Impropaly  built  or  unsafe,  and  may 
r^alr  the  old  levees  and  build  new  levees 
on  such  ground  as  they  may  select  and  may 
make  all  contracts  for  tbe  work  and  aQ  need- 
ful regulatioiu  and  do  all  acts  necessary  to 
protect  their  said  dlstrtct  from  over-flow  by 
tbe  waters  of  the  Mississippi  river.  And 
they  shall  also  have  power  and  authority  to 
Join  said  levee  to  or  with  any  levee,  either 
private  or  public,  within  said  Tasoo-Missls- 
slppl  Delta  District  to  the  end  of  making 
and  preserving  a  continuous  and  unbroken 
line  of  levee  along  said  Mississippi  rlv« 
front:  provided  that  said  commissions  In 
exercising  the  pow«  and  authority  conferred 
.upon  them  by  the  provisions  of  this  act  may 
in  tbelr  discretion  adopt  str«igtben,  repair, 
elevate  and  rebuild  the  i«<esent  line  of  levee 
as  it  now  existe  in  the  said  counties  of  De 
Soto,  Tunica  and  Coahoma  wherever  or 
whenever  it  Is  practicable  for  them  to  do  so; 
and  In  the  location  of  any  new  levee,  or  the 
elevation,  repairing  or  rebuilding  of  any  <^d 
levee,  said  commissioners  may  in  their  dis- 
cretion, wherever  practicable,  adopt  and  con- 
form to  the  plans,  specifications  and  views 
of  the  Mississippi  river  commission,  and  co- 
operate with  said  Mississippi  river  commis- 
sion: provided,  that  the  board  of  levee  com- 
missioners shall  not  in  any  case  pay  t<a  any 
levee  or  part  of  levee,  either  private  or  pub- 
lic, now  built  or  erected."  The  Constitution 
of  1890  recognized  and  continued  the  ex.' 
tstence  of  the.  board  of  levee  conunlBsIoners 
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of  the  Tazoo-Mlsslsslppi  Delta,  and  approved 
the  divlBlon  of  the  state  Into  levee  districts. 
By  section  232  It  was  provided  that  the  "com- 
mlaslooers  of  said  levee  dlst-ict  shall  have 
supervision  of  the  a*ection,  repair  and  main- 
tenance of  the  levees  In  their  respective  dis- 
tricts"; and  by  section  233  they  are  granted 
"authority  and  full  power  to  appropriate 
private  property  for  the  purpose  of  construct- 
ing, maintaining  and  repairing  levees,"  and 
It  provides  a  method  for  the  assessment  of 
damages  for  damages  to  land,  or  when  any 
owner  objects  to  the  "location"  of  a  levee 
on  his  land. 

The  first  contention  of  appellants  la  that, 
the  levee  board  having  once  adopted  and  es- 
tablished a  line  of  levee,  the  power  granted 
by  the  law  has  been  exhausted  and  the  levee 
board  Is  now  without  power  to  relocate  the 
levee,  or  to  abandon  any  portion  of  the  es- 
tablished line.  In  view  of  the  geQerallty  and 
broadness  of  the  terms  employed  in  granting 
powers  to  the  appellee  board,  It  Is  plain 
that  It  was  the  intention  to  vest  the  boards 
of  levee  comraiasloners  with  plenary  author- 
ity to  deal  with  the  "erection,  maintenance 
and  repair"  of  the  levee  system  at  their  dis- 
cretion, for  the  purpose  of  protecting  Qie  prop- 
erty of  their  respective  districts  from  loss 
and  destruction.  The  act  incorporating  the 
board  of  levee  commissioners  of  the  Tazoo- 
MlSElssIppl  Delta  expressly  directs  that  it 
shall  be  construed  as  "an  exercise  by  the 
Legislature  of  all  the  powers  appertaining 
to  it  necessary  to  cairry  into  effect  the  Intent 
of  the  said  act,"  and,  as  stated,  this  legls- 
latlve  enactment  Is  practically  embodied  in 
our  organic  law.  The  terms  employed  In  the 
Constitution,  by  any  reasonable  interpreta- 
tion, convey  the  evident  design  of  clothing 
levee  boards  with  the  power  to  "erect,"  "con- 
struct," and  "locate"  levees— manifestly  re* 
ferring  to  levees  to  be  built  in  the  future,  as 
contlngencleB  mUcht  arise  or  t&S  judgment 
of  the  levee  commissioners  dictate,  and  clear- 
ly not  meaning  levees  already  constructed 
and  located.  To  hold  that  a  board  of  levee 
commissions  could  not  at  any  time.  In  the 
ocercise  of  a  sound  discretion,  abandon  an 
old  and  locate  a  new  line  of  levee,  might, 
and  probably  would,  result  disastrously.  As- 
some  In  the  case  at  bar  that  the  testimony  of 
the  chief  engineer  be  true,  and  his  Judgment 
sound— and  he  seems,  from  this  record,  to 
have  labraed  most  faithfully,  intelllgentiy, 
and  successfully  Id  his  efforts  to  protect  the 
property  and  people  of  his  district  from  the 
ravages  of  the  threatened  flood;  how  dis- 
astrous would  be  the  result  If  the  board  was 
prevented  from  building  a  new  levee,,  and 
the  (dd  one  should  cave  Into  the  river,  or 
be  broken-  by  a  crevasse,  as  the  chl^  engineer 
(ears  and  predicts!  The  very  nature  of  the 
ever  shifting  yet  ever  present  danger  of  ruin 
by  flood,  against  which  the  levees  are  design- 
ed to  guard,  renders  it  imperative  that  the 
board  should  have  the  fullest  latitude  In  deal- 
ing with  each  situation  aa  it  may  arise  and 


confront  them.  It  was  certainly  never  the 
design  of  the  Legislature  to  place  such  a 
limitation  upon  the  power  of  the  levee  boards 
as  would  prevent  them  relocating  any  line  of 
levee,  when  by  timely  action  they  could  pre- 
vent an  overflow,  which  would  be  inevitable 
if  the  levee  was  left  unchanged.  If  by  the 
force  of  the  flood  the  levees  were  broken, 
washed  away,  or  caved  into  the  river,  t&e 
power  of  the  levee  boards  to  construct  a  new 
lln^  in  necessarily  a  different  location,  ia 
unquestioned  and  unquestionable.  Surely  it 
cannot  be  seriously  contended  that  the  un- 
doubted power  to  protect  against  a  repetition 
of  the  flood  does  not  necessarily  include  the 
power  to  guard  against  and  prevent  its  oc- 
curring. We  have  no  doubt  it  was  the  legla- 
lative  design  to  grant  levee  boards,  at  their 
discretion,  full  power  to  change  their  line  of 
levee  as  would  best  conserve  the  Interests  of 
the  districts.  There  is  no  analogy  between 
the  cases  of  a  line  of  levee  Intended  to  pro- 
tect a  people  from  ruin,  and  a  line  of  railroad 
designed  to  serve  the  public  as  passengers  or 
Bhlp[>er8  of  freight  The  one  Is  tor  the  pro- 
tection, the  other  for  the  convenience,  of  the 
public.  It  is  true  that  railroads,  having  once 
established  and  constructed  their  lines,  can- 
not abandon  or  relocate  them  from  any  mo- 
tives of  expediency  or  convenience,  or  be- 
cause a  proposed  new  route  would  be  more 
advantageous  to  the  corporation,  but  the  con- 
trolling legal  principle  there  has  no  applica- 
tion here.  In  the  Instant  case,  according  to 
the  testimony  of  the  chief  engineer  of  the 
levee  board,  the  change  of  the  location  is  not 
dictated  by  any  motive  of  expediency,  eom- 
omy,  or  convenience,  but  from  an  existing 
necessity,  which  requires  the  change  to  be 
made  in  order  to  acoompUsh  the  spedflc  «id 
for  which  the  levee  board  was'  created;  1.  e., 
the  protection  of  the  property  of  the  district 
from  overflovr  by  the  construction  and  main- 
tenance of  an  effective  line  of  levees.  In 
such  cases  the  right  to  relocate  Is  incident 
to  the  grant  of  the  power  of  excising  the 
right  of  eminent  domain;  otherwise  sudden 
disaster  or  Insurmountable  natural  obstades 
might  d^eat  the  very  purpose  for  which  the 
corporation  was  created. 

Again,  it  la  said  that  whether  the  pro- 
posed taking  of  the  land  of  complainants  for 
levee  purposes  Is  for  public  use  is  by  section 
17  of  the  Oonatitntion  made  a  Judicial  ques- 
tion, and  to  be  determined  by  the  courts 
without  regard  to  legislative  assertion,  and 
that  the  courts  should  review  the  exercise  of 
discretion  by  the  board  of  levee  commlssloD- 
era  in  the  abandonment  of  the  old  levee  and 
the  establishment  of  the  new  line.  The  facts 
of  ttila  record  demonstrate  to  our  mind  tint 
the  taking  of  the  private  property  In  this 
Instance  Is  for  "public  use,"  under  any  rea- 
sonable Interpretation  of  that  term.  Many 
lives  and  much  properly— numerous  valuaUe 
and  fertile  plantations— depend  for  safety 
and  preservation  upm  the  strengQi  of  tlie 
lereea.  A  crevasBe  at  any  point  along  the 
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entire  front  line  would  entail  Incalculable 
loss  and  great  Buffering.  The  accepted  the- 
ory upon  which  the  building  ot  levees  Is 
Jastlfled  In  an;  Instance  Is  that  they  are  for 
the  general  public  good— a  doctrine  too  firm- 
ly established  to  be  now  lightly  disturbed. 

The  building  of  the  new  levee  being  with- 
in the  power  of  the  board  of  levee  commis- 
sioners, and  the  taking  of  the  private  prop- 
erty being  Judicially  determined  to  be  for  a 
public  use,  the  courts  will  not  place  Judicial 
restraint  upon  the  manner  In  which  the 
board.  In  the  exercise  of  its  discretion,  uses 
the  power  providently  delegated  to  It  by  the 
state.  It  is  for  the  courts  to  determine  that 
the  proposed  taking  1b  for  a  public  use,  but, 
this  being  so  decided,  it  Is  for  the  commis- 
sioners to  decide  upon  the  necessity  of  such 
taking.  In  re  Powler,  B3  K.  T.  60;  Call  v. 
Town  of  Wilkesboro,  115  N.  C.  337,  20  S.  B. 
468;  C,  B.  I.  &  P.  R.  Co.  v.  Town  of  Lake, 
71  111.  333;  Waterworks  Co.  v.  Burkhart,  41 
Ind.  3S4;  Smedley  v.  Erwin.  61  Pa.  445;  Min- 
ing Co.  V.  City  of  Jopiin  (Mo.)  27  S.  W.  406;. 
Barrett  v.  Kemp,  fll  Iowa,  290,  59  N.  W.  76. 
Courts  win  interfere  and  review  the  exercise 
of  the  discretion  of  those  to  whom  the  power 
of  eminent  domain  has  been  delegated  by 
legislative  enactment  only  in  exceptional 
cases— as  when  property  is  appropriated  for 
private  purposes  under  the  guise  of  public 
use,  or  if  the  condemnation  is  sought  for  pri- 
vate gain,  or  from  willful  or  malicious  pur- 
poses, or  to  injure  or  destroy  the  rights  of 
other  parties,  or  that  they  acted  without 
warrant  of  law  and  oppressively.  Hurley  v. 
Levee  Com'rs,  76  Miss.  141,  23  South.  580; 
Mills,  Eminent  Domain,  S  11;  Douglass  v. 
Byrnes  (0.  0.)  59  Fed.  29;  Lynch  v.  Forbes 
(Mass.)  87  N.  B.  437,  42  Am.  St.  Bep.  404. 
Confessedly,  the  case  at  bar  does  not  fall 
within  the  exceptions  stated.  The  good  faith 
of  the  board  of  levee  commissioners  In  locat- 
ing the  proposed  levee  and  taking  the  land  of 
complainants  is  not  impugned,  and  the  courts 
will  not  attempt  to  dictate  or  control  their 
acHonB  on  the  ground  alone  that  tbey  may 
have  acted  hastily  or  unwisely. 

The  second  Inquiry  presented  by  this  rec- 
ord is  as  to  the  authority  of  the  board  of 
levee  commissioners  for  the  Yazoo-Mlsslssip- 
pi  Delta  to  expend  the  proceeds  of  certain 
bonds  which  It  la  authorized  to  Issue  by  vir- 
tue of  the  provisions  of  chapter  83,  p.  137, 
Acts  1902.  Said  act  is  entitled  "An  act  to 
authorize  the  board  of  levee  commissioners 
for  the  Yazoo-Mlsslsslppi  Delta  to  Issue 
bonds  to  an  amount  not  exceeding  two  hun- 
dred and  fifty  thousand  dollars,  for  the  pur- 
pose of  raising  funds  for  high  water  emer- 
gencies, and  for  other  purposes";  and  section 
3  thereof  Is  in  the  following  words:  "Bonds 
to  be  Sold  for  Repair  of  Levees.  Sec.  3.  The 
said  board  Is  authorized  to  sell  the  bonds,  or 
any  part  thereof,  whenever  by  suitable  reso- 
lution and  order  of  the  board,  they  determine 
that  any  part  of  the  levees  of  said  board  is 
endangered  by  caving  banks  or  high  water. 


and  said  board  shall  have  power  thereafter 
to  make  sale  of  the  whole  or  any  part  of 
the  bonds  hereby  authorized  to  be  Issued,  but 
the  said  bonds  shall  not  be  sold  for  less  than 
their  face  value,  and  when  sold  the  proceeds 
thereof  shall  be  used  and  expended  by  the 
said  board  for  the  purpose  of  protecting  the 
territory  embraced  within  the  Yazoo-MIsslB- 
filppi  Delta  levee  district  from  overflow,  and 
to  meet  any  and  all  emergencies  that  may 
arise,  to  protect  the  said  district  from  danger 
during  periods  of  high  water  on  the  Missis- 
sippi river,  or  to  repair  damages  to  the 
levees  of  said  district  caused  by  or  threat- 
ened from  crevasse,  caving  banks  or  other 
unexpected  casualties."  In  pursuance  of  the 
requirement  of  said  section,  the  board,  by 
"suitable  resolution  and  order,"  determined 
that  certain  parts  of  the  levees  of  said  dis- 
trict were  "endangered  by  caving  banks" 
and  the  "present  stage  of  high  water."  We 
quote  from  said  order,  unanimously  adopted 
on  June  29,  1903:  "Whereas,  the  Mississippi 
river  is  again  at  flood  height,  and  has  for 
many  days  last  past  maintained  a  flood  plane 
above  the  known  danger  line  of  the  waters 
in  said  river;  and  this  board  Is  now  not 
able  to  determine  what  further  and  addition- 
al damage  and  danger  of  damage  has  been 
and  will  hereafter  be  inflicted  upon  the  said 
levees  of  this  board  by  the  said  present  stage 
of  high  water  and  by  caving  banks;  and, 
whereas,  there  has  already  arisen  an  exist- 
ing emergency  confronting  this  levee  board, 
which,  in  the  opinion  of  this  board,  requires 
that  tbey  shall  Issue  and  sell  two  hundred 
and  fifty  thousand  dollars  of  the  bonds  of 
this  board,  to  secure  funds  to  protect  this 
levee  district  from  danger  caused  by  the 
giving  away  of  a  part  of  its  line  of  levees  and 
from  caving  banks  and  the  high  water."  It 
Is  admitted  that  the  board  of  levee  commis- 
sioners intend  to  use  a  portion  of  the  pro- 
ceeds of  said  emergency  bonds  In  the  con- 
struction of  the  new  line.  The  contentions 
of  appellants  on  this  point  are  that  the  title 
of  the  bill  does  not,  as  required  by  section  71 
of  the  Constitution,  "indicate  clearly"  that 
the  use  to  which  the  money  Is  sought  to  be 
put  was  the  subject-matter  of  the  legislation 
proposed  by  said  act;  that  the  levee  board 
cannot  devote  the  proceeds  to  any  purpose 
other  than  what  Is  clearly  Indicated  by  the 
title,  i.  e.,  "for  high- water  emergencies";  and, 
further,  that  such  emergencies  as  were  con- 
templated by  said  act  could  only  arise  when 
the  district  was  In  actual  danger  of  a  then 
Impending  overflow.  We  cannot  concur  in 
this  view.  The  determination  of  what  shall 
constitute  a  high-water  emergency  is  by  the 
express  terms  of  the  act  left  to  the  sole  de- 
cision of  the  board  of  levee  commissioners, 
and  It  has,  by  resolution,  decided  that  a 
high-water  emergency  does  exist,  and  that 
the  levees  of  the  district  are  endangered  by 
liigh  water  and  caving  banks— the  very  con- 
tingency contemplated  by  the  act.  If  the  sit- 
uation was  as  set  out  in  the  resolution  of  the 


Digitized  by 


Google 


U8 


85  SOUTHERN  RBFOBTES. 


(Miss. 


board,  then  a  bigh-water  emergency  had 
arisen,  and  the  title  of  the  act  clearly  Indi- 
cates that  the  use  ot  the  funds  under  such 
circumstances  was  within  the  scope  of  the 
proposed  legislation.  We  see  no  force  In  the 
argument  which  would  require  the  board  to 
wait  until  there  was  Imminent  and  Impending 
danger  of  the  property  which  they  are  char- 
ged with  the  duty  of  protecting  being  over- 
whelmed by  flood  before  the  evidently  nec- 
essary steps  of  prevention  could  legally  be 
taken.  The  manifest  purpose  of  the  act  In 
question  was  to  place  at  the  disposal  of  the 
board  of  levee  commissioners  an  emergency 
fund,  which  was  to  be  expended,  at  the  dis- 
cretion of  the  board,  whenever  the  levees  of 
the  district  were  threatened  by  a  high-water 
emergency,  whether  such  emergency  was  on 
accotmt  of  high  water  then  existing,  or  from 
crevasses,  caving  banks,  or  other  unexpected 
casualty.  In  view  of  the  necessarily  large 
powers  of  discretion  with  which  the  board  is 
clothed  by  law,  in  order  that  It  may  success- 
fully carry  Into  effect  the  objects  of  its  cre- 
ation, we  think  the  proposed  use  of  the 
funds  arising  from  the  sale  of  the  emergency 
bonds  does  not  contravene  the  language  or 
Intent  of  the  act  under  consideration. 

The  sole  remaining  question  requiring  con- 
sideration Is  what  rights  and  remedies  the 
complainants  have,  and  how  they  can  be  as- 
serted. There  Is  no  contention  but  that  they 
are  entitled  to  due  compensation  for  the  val- 
ue of  all  property  taken  and  for  all  dam- 
ages caused  by  the  erection  of  the  proposed 
levee,  and  there  Is  no  denial  that  this  must 
be  made  before  the  property  Is  in  fact  taken. 
As  to  this,  appellants  have  a  perfectly  plain 
and  adequate  remedy  prescribed  by  law,  and 
the  methods  in  which  their  rights  may  be  as- 
serted is  clearly  set  out  In  section  233  of  the 
Constitution,  and  section  3  of  chapter  168, 
p.  142,  Acts  1884.  Nor  Is  the  extent  of  their 
rights  subject  to  doubt  It  is  true  that  they 
cannot  recover  damages  from  the  fact  alone 
that  their  lands  are  left  outside  the  levee, 
and  are  therefore  not  protected  from  the  high 
water.  Recovery  on  this  ground  Is  express- 
ly forbidden  by  section  238  of  the  Constitu- 
tion. This  branch  of  the  subject  was  most 
elaborately  discussed  In  Richardson  v.  Board 
of  Mississippi  Levee  Commissioners,  77  Miss. 
518,  26  South.  963,  and  It  was  there  express- 
ly decided  that  the  damages  mentioned  In 
section  17  of  the  Constitution,  for  which  due 
compensation  was  to  be  made,  embraced  "all 
damages,  direct  or  consequential,  Immediate 
or  remote."  See  VIcksburg  t.  Herman,  72 
Miss.  211,  18  South.  434;  Duncan  v.  Levee 
Commissioners,  74  Miss.  125,  20  South.  838. 
So  that  appellants  have  ample  protection  In 
existing  provisions  not  only  to  prevent  the 
board  of  levee  commissioners  from  taking  any 
of  their  property  for  public  use  without  first 
fully  paying  therefor,  but  to  also  Insure  that 
they  will  receive  due  compensation  for  all 
damages  Inflicted,  whether  such  damages  are 
caused  by  seepage  water,  damming  of  sur- 


face water,  or  obstructing  of  natural  drain- 
age, and  whether  the  land  affected  lies  ou^ 

side  or  Inside  of  the  levee. 

We  are  of  the  opinion  that  the  decree  of 
the  chancellor,  dissolving  the  injunction  here- 
in, and  permitting  the  board  of  levee  commis- 
sioners to  proceed  with  the  construction  of 
the  proposed  new  line  of  levee,  was  eminent- 
ly correct.  The  safety  of  the  entire  district 
might  be  Jeopardized  by  a  delay  In  the  prose- 
cution of  the  projected  work.  But  as  levees 
are  constructed  for  the  sole  purpose  of  pro- 
tecting lands  from  overflow,  and,  in  order  to 
prove  effective,  must  necessarily  prevent  the 
Ingress  of  water,  It  follows  that  they  must 
Inevitably  interfere  with  and  obstruct  tbe 
drainage  of  the  lands  immediately  adjacent; 
and  this  has  been,  in  express  terms,  recog- 
nized as  en  element  of  damage  for  which  due 
compensation  must  be  made. 

From  this  record,  it  appears  that  the  prop- 
er construction  of  a  levee  necessarily  entails 
the  closing  of  all  natural  drainage  which 
flows  through  or  under  the  levee,  and  that 
the  United  States  Mississippi  river  commis- 
sion, has  officially  condemned,  and  refused 
to  assist  In  the  maintenance  of,  any  levee 
through  which,  by  any  device,  the  flow  of 
water  is  permitted.  It  follows,  therefore, 
that  the  clause  In  the  decree  permitting  the 
board  of  levee  commissioners  to  proceed  with 
the  construction  of  the  levee  only  on  condi- 
tion that  It  did  not  "in  any  wise  obstruct  tbe 
drainage  of  the  lands  of  complainants"  was 
error.  The  power  to  construct  tbe  levee  in- 
cludes the  incidental  necessity  of  obstrnct- 
ing  the  drainage. 

The  decree  of  the  chancellor  on  direct  ap- 
peal is  affirmed,  and  on  cross-appeal  la  re- 
versed, and  tbe  bill  is  hereby  dismissed,  and 
appellants  taxed  with  all  costs  In  both  courts. 


(S3  Hiss.  SSD 

STIGLEB  et  nz.  v.  JAAF  et  aL 

(Supreme  Ooort  of  Misalsalp^  Feb.  15, 1901.) 

OPTXON— C(»raroBRATION. 
1.  An  option  in  consideration  of  a  certain 
sum,  never  paid,  to  bny  land,  is  without  ouudd- 
eranon,  ana  therefore  not  binding. 

Appeal  from  Oliancery  Goart,  Holmes 

County. 

Suit  by  O.  W.  Btlgler  and  vlfe  agabist  a 
O.  Jaap  and  others.  Bill  dianlssed,  and  com- 
plainants appeal.  Affirmed. 

In  January,  1900,  C.  O.  Jaap  borrowed  $2,- 
000  from  Mrs.  T.  W.  Stlgler  through  her  hus- 
band and  agent,  O.  W.  Stlgler,  and  gave  a 
deed  of  trust  on  some  lots  In  the  town  of 
Lexington,  Miss.,  to  secure  same.  By  the 
terms  of  the  deed  of  trust,  Jaap  agreed  to 
give  to  T.  W.  Stlgler  "the  refusal  of  the  pur- 
chase" of  the  lots  In  case  he  desired  to  sell. 
Jaap  afterwards  expressed  a  desire  to  sell 
the  lots,  and  Informed  Stlgler  that  be  had 
been  offered  fl,100  for  them,  and  Stlgler 
agreed  to  give  him  that  much  for  them,  uid 
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iQwn  Jaap's  request  agreed  to  give  him  a 
adit  ot  clotbes  in  addition,  and  Jaap  con- 
sented to  make  Stigler  a  deed.  This  was  on 
December  12,  1900.  Jaap  declined  to  exe- 
cute tbe  deed  that  day,  but  ezecoted  the  fol- 
lowing option  or  agreement:  "In  considera- 
tion of  910.00  cash  paid,  I  hereby  agree  to 
and  do  hereby  obligate  and  bind  myself  to 
give  O.  W.  Stigler  an  option  or  the  prefer- 
ence of  purchasing  from  me  at  the  sum  of 
$1100.00  all  the  real  property  in  Lezlngtou, 
liisfl^  bought  by  me  from  R.  H.  and  M.  P. 
Zxtve,  either  or  both  of  them  and  on  his  de- 
mand will  execute  proper  deed  to  said  lots 
on  Jan.  let,  1901."  This  Instrument  was 
signed  by  Jaap  and  delivered  to  Stigler,  and 
was  also  acknowledged  and  filed  for  record 
by  Stigler.  Jaap  afterwards  got  the  salt  of 
clothes.  The  $10  mentioned  In  the  agreement 
were  never  paid  to  Jaap.  Stigler  made  re- 
X>eated  efforts  to  get  Jaap  to  execute  the 
deed,  but  he  would  not  do  so,  and  on  Jan- 
nary  4,  1901,  Stigler  and  wife  filed  their  bill 
In  this  case  against  Jaap,  praying  that  he  be 
compelled  to  specifically  perform  the  agree- 
ment, and  tendering  full  performance  of  their 
agreements.  Jaap  sold  the  lots  to  Pickens, 
Barrett  &  Co.,  and  on  their  petition  they 
were  made  parties  defendant  to  the  bill.  On 
the  final  hearing  the  bill  of  complainants  was 
dismissed,  and  from  that  decree  they  appeal. 

Noel,  Pepper  ft  Bbnor^  for  appellants. 
Tadkett  &  Smith,  for  apptileea. 

WHITFIELD,  O.  J.  The  salt  (HC  cloflies 
formed  no  part  of  the  consideration  tot  the 
option.  It  was  part  of  the  parebaae  price 
of  the  lots,  as  shown  by  Stlglei's  own  testi- 
mony to  fbe  InterroifatoTy  2,  on  page  46  of 
the  record.  This  is  Jaai»'8  testimony  also, 
shown  by  his  answor  to  Intmogatory  21,  on 
page  121  of  the  recrad.  Since  both  Stigler 
and  Jaap  say  that  the  suit  ot  clothes  was 
part  of  the  pnrcbase  price  of  the  lots,  and  no 
part  ot  the  consideration  for  the  option,  and 
since  the  flO  recited  In  the  option  as  the 
only  consideration  were  not  paid,  it  Is  per- 
fectly clear  that  the  cratract  for  the  option 
was  based  upon  no  consideration,  and  was 
hence  not  binding.  And  this  disposes  ot  the 
case  under  the  authority  of  Kolb  t.  Burnett 
Land  Co.,  74  Miss.  567,  21  Sontb.  283. 

Affirmed. 

(83  Hin.  266) 

CBAWFOBD  T.  McLAUBIN. 
(Supreme  Conrt  of  MbnlBSippL   Feb.  8,  1904.) 

TAXATION— ASSESSMENT   OF  LAND-DESCRIP- 
TION—PAROL  EVIDENCE. 

1.  A  description  of  land  in  aa  assessment  roll; 
''Owner's  name,  unknown;  dlTision  of  section, 
89;  township,  16;  range,  4  east;  20  acrea" — 
was  not  within  any  of  the  saving  clauses  ot 
Code  1892,  S  3775,  providing  that  a  failure  to 
observe  the  requirements  of  the  preceding  sec- 
tion relating  to  the  assessment  of  land  shall  not 
Titiate  any  assessment,  if  the  land  be  so  de- 
scribed as  to  be  identified,  and  that  it  shall  be 
a  snfllclent  identification  to  describe  It  as  the 


land  of  the  person  owning  or  claiming  it,  occu- 
pied by  ,  or  that  part  of  a  section  or  other 

kiiown  division  designated,  owned,  or  claimed 

by  ,  or  by  the  name  by  which  the  land  is 

known,  or  by  any  description  which  will  tur- 
nieh  a  sure  guide  for  the  ascertainment  by  pared 
evidence  of  the  particular  land  intended. 

On  su^estlon  ot  wror.  OTerruIed. 
For  fbrmer  opinion,  see  85  South.  209. 

Messrs.  Dabney  ft  MeOabe,  attorneys  for 
appellant,  filed  a  lengthy  suggestion  o<  error, 
reviewing  the  record  and  making  fba  follow- 
ing points: 

'*Tbe  land  rolls  of  Wazren  county  toe  the 
year  1892  contained  two  asaeasmenta,  read- 
ing anbstantlally  as  fbllowa:  Assessment  No. 
1.  'Owner's  name,  Frank  Toney;  division 
of  section,  lots  4,  B,  and  6  of  the  Collier  es- 
tate; section,  87;  township,  17;  range,  4 
east;  total  acreage,  9S  acres.*  Assessment 
No.  2.  'Owner's  name,  unknown;  division  of 
section,  39;  township,  16;  range,  4  east;  20 
acres.'  The  first  ot  these  assessments  was 
paid  on  in  due  time.  The  other  was  not  paid 
on,  and  the  land  described  therein  was  sold 
to  the  state,,  and  then  to  apptilee.  Section 
3774,  Code  1892.  says  that  the  assessor  shall 
assess  lands  1^  sections,  townships,  and 
ranges;  but  this  Is  directory  only,  because 
the  vary  next  section  07TO)  provides  that  a 
fikUnre  to  observe  such  requirements  shall 
not  vitiate  any  assessment,  if  the  land  be  so 
described  as  to  be  Identified,  and  gives  seven 
lltnstrattons  as  to  what  shall  constltnte  a 
good  assessment  Bvery  assessment  there 
suggested  Is  detective,  In  that  It  Is  uncertain 
<m  its  face  as  to  what  land  Is  intended;  and 
yet  th^  are  all  good,  under  the  statute,  up- 
on the  principle  ot  the  maxim,  'Id  certum  est 
quod  certum  reddl  potest,*  and  section  3776 
provides  the  means  or  way  by  which  they 
may  be  rendered  certain.  This  section  means 
that  any  assesammt  is  good  and  valid  in  law 
where  the  land  as  described  on  the  roll  can 
be  identified  by  any  kind  ot  competent  tes- 
timony. Whatever  may  have  been  the  law 
applicable  to  assessments  prior  to  the  enact- 
ment at  section  8776,  it  was  the  manifest 
purpose  and  intention  of  that  statute  to  put 
assessments  upon  the  same  footing  with  c<«- 
tracts  for  the  sale  of  lands,  deeds,  mortgages, 
deeds  oS  tmst,  leases,  wills,  and  otiier  de- 
vises of  land,  and  to  render  them  alike  cer- 
^In,  where  otherwise  uncertain,  by  the  ap- 
pllcatl(8L  of  parol  testimony.  There  Is  no 
reason  why  the  maxim,  'Falsa  demonstratlo 
non  nocet,'  might  not  be  applied  as  well  to 
tax  assessments  as  to  any  other  cases  enu- 
mraated  above.  Waterloo  v.  Gull,  1  EU.  ft  B. 
212-224;  Marsh  v.  Nelsm.  101  Pa.  61;  Oil- 
man V.  Blopelle,  18  Mich.  149;  French  v. 
Patterson,  61  Me.  208." 

TRULY,  J.  The  assessment  here  under  re- 
view doeB  not  come  within  any  of  the  saving 
clauses  of  section  3775,  Code  1892,  nor  does  It 
give  "any  description  which  will  furnish  a 
sure  guide  for  the  ascertainment  by  parol 
evidence  of  the  particular  land  intended." 
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Parol  teatliDODy  ta  admlealble  to  supply  an 
omisslo&  or  to  apply  a  given  description,  but 
aection  8775  does  not  in  any  way  relax  or 
vary  tbe  ntle  requlrins  tbat  the  aBseasment 
roll  must  fumlsta  a  description  which  can  be 
applied  to  the  particular  tract  No  Argument 
can  disguise  tbe  fact  that  this  is  not  a  caM 
where  tiie  aid  of  parol  t«rtln»Hi7  is  invoked 
to  supply  an  omission  from  a  due  fundahed 
by  the  deseriptl<w  ttn  the  Rril,  or  to  cEZtaid 
die  description  tiiere  glTen  1^  any  course 
thereby  suggested.  We  are  asked  to  first 
practically  wipe  out  the  description  ^Ten« 
and  then  from  the  "fragments  which  remain** 
construct  another  and  different  descriptlcm. 
We  are  not  imly  asked  to  reject  the  section, 
township,  and  acreage  stated,  but  to  insert  a 
different  section,  township,  and  acreage.  By 
this  bold  process  ot  rejecting  the  terms 
which  do  not  apply,  and  then  Inserting  terms 
which  do,  any  description  could  be  made  to 
coyer  any  specified  tract 
Buggestlon  orerroled. 


(88  HlBB.  188) 


HOPF  V.  STATE. 


(Supreme  Goort  of  Mississippi,  Feb.  15,  1004.) 

raOUCTION  —  INDICTMENT  —  ALLBQATION  OF 
HARRIAQE^-TRIAL— REMARKS  OF  COUNSEL. 

1.  All  indictment  for  seduction  either  of  a 
diUd  under  16  years  of  age,  under  Code,  i  1004, 
or  over  16,  under  iectlon  1298,  need  not  allege 
tbat  tbe  woman  was  unmanled;  her  marrlagf 
is  a  matter  of  defense. 

2.  Remarks  of  the  district  attorney  in  dos* 
ing  to  the  jury  that  "nobody  on  earth  denies" 
that  defendant  bad  written  a  certain  letter,  and 
that  "no  Uving  soul  has  denied  that  defendant 
seduced  this  little  girl,"  were  comments  on  de- 
fendant's feilnre  to  testify,  and  eonatitnted  re- 
Tersibie  error. 

Appeal  from  Circuit  Court  Amite  County; 
J.  H.  Price,  Special  Judge. 

*To  be  officially  reported." 

W.  W.  Hoff  was  convicted  of  seduction, 
and  appeals.  Reversed. 

The  indictment,  leaving  ofF  the  formal  part 
is  as  follows:  "W.  W.  Hoff,  tate  of  the  coun- 
ty aforesaid,  in  the  county  aforesaid,  on 
Septembw  21,  1903,  did  then  and  there  un- 
lawfully and  feloniously  seduce  and  have 
Illicit  Intercourse  with  one  Ludle  Jackson,  a 
female  child  under  the  age  of  sixteen  years 
old,  of  previous  chaste  character."  Tbe  de- 
fendant demurred  to  the  indictment  on  sev- 
eral grounds,  among  them  being  that  tbe  fe- 
male is  not  alleged  to  have  been  unmarried. 
The  demurrer  was  overruled.  Tbe  defend- 
ant was  convicted,  and  sentenced  to  the  pen- 
itentiary for  10  years.  His  motion  for  a  new 
trial  was  ovemded,  and  he  appeals.  The 
opinion  of  the  court  contains  a  further  state- 
ment of  the  facts. 

Batcliff  ft  Wall,  for  appellant  Wm.  Wil- 
liams, Atty.  Gen,,  and  EL  H.  Ratcllff,  for  the 

Stoto. 

11.  See  SaAuflUon,  toL  4S,  CenL  Dig.  |  M. 


WHTTFIBLD,  C.  J.  One  of  the  grounds 
of  the  demurter  to  this  indictment  framed 
on  section  1004  of  the  Code  of  1802.  Is  that 
tbe  franale  Is  not  allied  to  have  been  un- 
manried.  Neither  under  section  1298  nor  un- 
der section  1004  Is  It  necessary  that  the  fa- 
dictment  should  allege  that  the  woman  was 
unmarried;  that  Is  matter  ot  defense.  It 
seems  to  liaTe  been  orertofdted  by  counsel 
that  we  decided  in  Norton  v.  State,  72  Hiss. 
187, 18  South.  287,  18  South.  818,  48  Am.  St 
Bep.  688,  tbat  this  averment  was  not  neces- 
sary in  an  Indictm«it  framed  on  said  sec- 
tion 1288.  We  thcte  said:  is  not  nec- 
essaxy  to  allege  that  the  man  was  nnmai^ 
ried,  ttiough,  if  married,  and  the  woman 
kn«w  it  no  conviction  could  be  had.  Nor,  it 
seems.  Is  it  essential  that  tbe  indictment 
should  aver  that  the  woman  was  a  sto- 
gie woman,  this,  it  Is  said,  being  mat^  of 
defense.  Blsh.  Dir.  &  Forms,  |  OSO.  note  8. 
But,  as  beld  to  Ferguson  T.  State,  71  Miss. 
805,  15  South.  68.  42  Am.  St  Bep.  482.  It  is 
better  practice  to  make  the  avmnent**  Mr. 
Bishop  says  on  this  subject  (Blsh.  Dir.  ft 
Forms,  |  960,  note  8):  'This  expansion  be- 
yond the  statutory  words  is  slnytly  less  anes- 
tionabte  than  the  former  one.  Evidently,  If 
the  woman  Is  married,  the  offense  beomies 
ImpMsIble;  because  the  man's  promise  of  a 
marriage,  which  she  knows  cannot  take 
place,  will  be  no  induonnent  to  the  yielding 
up  of  her  person.  Stat  Grimes,  1 688.  StUl. 
as  the  indictment  is  required  oidy  to  set  out 
a  prima  fade  case  (Orlm.  Fra  I,  1  826),  mad 
Qie  tact  of  the  iroman's  marriage  would  be 
mere  nuttter  of  defoise,  tt  Is  difficult  to  dis- 
cern any  necessity  for  thus  negativing,  in 
allegation,  such  defense."  It  wUl  be  ob- 
served tbat  he  puta  the  word  ''unmarried"  In 
the  form  given  In  the  text  In  brackets,  sbow- 
ing  it  to  be  good  practice  to  aver  It  but  also 
showtag  It  not  to  be  an  essratial  averment 
The  cotart  did  not  err,  thmefore.  In  ovemd- 
Ing  the  demurrer  to  the  Indlctineut  on  this 
ground.  Tbe  other  grounds  of  demurrer  are 
not  worthy  of  seriotw  consideration. 

Hm  objection  most  seriously  pressed  Is 
that  the  court  below  allowed  the  district  at- 
torney, In  his  argnm^t  to  make  use  of  ca> 
taln  language  In  his  opening  argument  and 
cMtidn  other  language  In  his  final  arynroent 
The  language  objected  to  In  his  opening  ar- 
gument is  as  follows:  "Goitlemen  of  the 
Jury,  knowing  the  cbaractw  of  the  people 
connected  with  this  case  as  well  as  I  do, 
and  having  heard  all  the  evid^oe  detailed 
In  this  horrible  tragedy,  I  am  the  worst 
sunnlBed  man  in  the  world,  that  ttie  defoid- 
ant  is  alive."  In  his  closing  argument  the 
district  attorney  said,  while  holding  a  let- 
ter, which  was  IntToduced  in  evidence.  In  his 
hands,  and  commenting  on  it^  the  letta  hav- 
ing been  introduced  as  writtm  by  the  de- 
fendant to  the  woman  in  the  case,  Ludie 
Jackson:  "Nobody  on  earth  denies  that  ba 
wrote  it."  In  his  closing  argument  the  dis- 
trict attorn^  also  said:  **No  living  soul  has 
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denied  tbat  defendant  ledaced  this  lltUe 
gIrL"  -It  iB  too  plain  tor  aisnment  that  thla 
language  addressed  to  the  Jury  in  the  clos- 
ing argoment  of  the  district  attorney  refer- 
red directly  to  the  defendant,  and  was  a 
comment  on  his  fall  are  to  testify;  and  un- 
der the  authority  of  Beddlck  r.  SUte.  72 
Miss.  1008,  16  South.  490,  Sanders  t.  State. 
78  Miss.  444,  18  South.  541,  and  Yarborough 
T.  State.  TO  Miss.  C98,  12  South.  651.  the 
error  Is  fatal  error.  This  is  a  much  clearer 
case  for  reversal  than  the  Reddlck  or  San- 
ders Case  was;  for  in  Keddlck's  Case,  after 
the  district  attorney  had  said,  referring  to 
the  defendant.  "He  has  not  denied  it."  he 
changed  It  to.  "It  has  not  been  denied."  and 
the  court  immediately  Instructed  the  Jnry  to 
disregard  tlie  remark;  and  on  a  motion  for  a 
new  trial  In  that  case  the  district  attorney 
testified  that  he  did  not  Intend  to  comment 
on  the  failure  of  the  accused  to  testify,  but 
only  meant  that  the  testimony  as  to  the  ad- 
mission was  undisputed.  Tet  this  court  held, 
notwithstanding  all  these  precautions,  tliat, 
having  used  language  tbat  could  reasonably 
be  construed  as  a  comment,  bis  intention 
was  immaterial.  And  In  the  Sanders  Case, 
although  the  court  promptly  rebuked  counsel 
and  instructed  the  Jury  to  disregard  the  fact 
alluded  to,  and  although  counsel  Iiimself  ask- 
ed that  the  remark  be  considered  withdrawn, 
nevertheless  It  was  held  that  the  error  was 
not  cured.  Here,  on  the  contrary,  although 
the  counsel  for  the  defendant  strenuously  ob- 
jected to  the  remarks  quoted,  the  court  over- 
ruled his  objection;  and  the  counsel  for  the 
defendant  then  again  earnestly  asked  the 
court  to  exclude  the  remarks,  but  the  court 
refused  to  do  so.  How  much  more  clear  and 
fatal  is  the  error  here  than  lu  the  Cases  of 
Beddlck  and  Sanders! 
Reversed  and  remanded. 


<8I  Mlw.  303) 

,  TOWN  OF  HAZLEHTJRST  r.  CUMBBE- 
lAND  TELEPHONE  &  TELE- 
GRAPH CO. 

<Bnpreme  Contt  of  Mississippi.  Feb.  IS,  1804.) 

AOTIfflra-JOINDBR-CONTRAOT  AND  TORT— 

DBUuaasR. 

1.  Where  the  first  const  of  a  dedaration  al- 
leged the  cause  of  action  ex  contractu,  and  the 
second  cottnt  Blleeed  a  cause  of  action  ex  de- 
licto, the  declaranon  was  defective  for  mlBjoln< 
der  of  caoses  of  action. 

2.  Where  a  complaint  wis  defective  for  mis- 
Joinder  of  causes  of  action,  a  general  demurrer 
to  the  whole  declaration  was  properly  sustained. 

Appeal  from  Circuit  Court,  Copiah  Coun- 
ty; D.  M.  Miller.  Judge. 

Action  by  the  town  of  Hazlefaurst  against 
ihe  Cumberland  Tel^bwe  &  Telegraph 
Company.  From  a  Judgment  In  favor  of  de* 
fendant,  plaintiff  appeals.  Affirmed. 

B.  B.  Mayes,  for  appellant  J.  S.  Sexton, 
for  appellee. 

f  L  8n  ActlOB,  VOL  1,  Cmt  1Mb.  |  Ml, 


CALHOON.  J.  The  first  count  of  fbe  dee- 
laratlon  is  on  a  cause  of  action  distinctly  ex 
contractu.  The  second  is  on  one  distinctly 
ex  delicto.  Here  is,  therefore,  a  misjoinder 
of  causes  of  action,  and  a  general  demurrer 
to  the  wbole  declaration  was  propaly  sus> 
talned.  A.  ft  E.  Enc.  of  Law  (2d  Ed.)  1015z2. 
1015Z3,  and  notes;  Ch.  PI.  {LOth  Ed.)  *22S. 
Our  Code  does  not  change  this.  Since  this 
of  Itself  dl^oses  of  the  case  before  n%  we 
do  not  decide  other  questions  raised. 

AtUnued. 

OU  La.  80) 

No.  16,014.  - 

CITY  OF  NEW  ORLEANS  t.  MORGAN.* 
(Supreme  Court  of  Louisiana.    Jan.  4.  1904.) 
BHINBNT  DOMAIN— VXRDICT—RB  VI BW. 

1.  A  verdict  fi^g  the  value  of  pTopertf  im 
an  expropriation  case,  being,  as  tt  ts,  the  foam- 
ment  of  a  jury  composed  of  pmons  selected 
because  of  their  presumed  peculiar  knowledge 
of  tlie  subject,  will  not  be  dbturlwd  merely  be- 
eaussb  in  Uie  oidnton  of  this  court,  it  may  ap- 
pear to  be  poMdbly  over  liberal  to  the  owner. 

(Syllabna  by  the  Ooort.) 

Appeal  from  CM\  District  Court.  Pariah  vi 
Orleans;  Thomas  C.  W.  Bills,  Jndg& 

Action  by  tlie  dty  of  New  (te-Ieans  against 
Allan  Lee  Moi^n.  Jadgmmt  for  defendant^ 

and  plaintiff  appeals.  Alllrmed. 

Omer  Vltterfi  and  Philip  Stevens  Qidlere, 
for  appellant  Martha  Morgan,  in  pro.  per. 
(Walter  Joseph  Durand,  of  counsel).  Dinkel- 
aplel  ft  Hart  and  Petw  Oatea  BlddeU,  amid 
curia. 

MONROE.  J.  This  Is  a  proceeding  by  the 
city  of  New  Orleans  to  expropriate,  for  the 
purposes  of  a  water  purification  and  pump- 
ing plant,  two  squares  of  ground,  in  the  Sev- 
enth District,  near  the  upper  protection  levee, 
designated  by  the  numbers  "301"  and  "330." 
When  the  suit  was  Instituted,  the  title  stood 
In  the  name  of  Allan  Lee  Morgan,  but  he 
thereafter  retransferred  it  to  his  mother,  Mrs. 
Martha  Morgan,  who  filed  an  answer  deny- 
ing the  allegations  of  the  petition,  and  aver- 
ring that  the  property  is  worth  |10,000.  The 
Jury  assessed  It  at  ^.200,  and  from  a  Jodg* 
ment  predicated  upon  a  v'erdlct  for  tbat 
amount  the  city  has  appealed.  The  property 
in  question  is  unimproved,  save  for  a  little 
wire  fencing  and  a  dilapidated  wooden  shan- 
ty of  one  room,  which  are  of  but  little  value. 
Squares  271  and  272  have  recently  been 
bought  for  $2,000  each,  and  square  292  has 
been  offered  at  the  same  price,  and  they  are 
thought  to  be  more  valuable  than  those  of 
the  defendant,  because  nearer  to  the  car  line 
on  Carrollton  avenue  and  to  the  more  tUckly 
inhabited  part  of  the  city.  Upon  the  other 
hand,  the  squares  801  and  330  are  higher 
than  those  of  the  defendant,  and  for  that 
reason  are  better  adapted  to  and  more  valv- 

*Itaheu1nc  dealsd  FobroMT  V.  UOt. 
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able  for  truck  gardening,  to  wblch  use  they 
bare  in  the  past  be«i  devoted. 

Upon  tbe  whole.  In  Tlew  of  the  conflicting 
testimony  with  vhlch  we  are  confronted, 
and  although  we  are  Inclined  to  think  that 
the  amount  allowed  is  possihly  OTor  Uboal. 
we  do  not  feel  jnstlfled  In  disturbing  tbe 
Judgment  appealed  from,  baaed,  as  it  Is,  npon 
the  T«dlct  of  a  Jury  composed  of  prasons 
selected  because  of  thehr  presumed  peculiar 
knowlei!^  of  the  subject 

Judgment  affirmed. 


(m  Lk.  8531 

No.  15,062. 
STATE  «z  Tel.  JEFFERSON  T.  OBAT. 
Judge.* 

(Sapreme  Coart  of  LooiBiana.    Jan.  4,  1904.) 

XNTOXICATINO  LIQUOR— LI  CENSE  S-ILLBOAL 
SALE— STATUTES— REPEAL— PENALTY. 

1.  Act  No.  66,  p.  93,  of  1902,  is  binding  to 
the  extent  that  it  is  binding  in  paxishee  in  which 
they  have  adopted  local  option  or  prohibition 
ordinances,  and  Act  No.  107.  p.  161.  of  1902, 
la  binding  In  pariahes  in  wlilch  licenses  are  la- 
soed  to  Bqaor  dealers. 

2.  Act  No.  60,  p.  93,  of  1902,  waa  given  effect 
in  State  v.  Brown,  6  South.  638,  41  Ln.  Ann. 
771.  Id  prohibition  partebes.  and  that  effect  re- 
mains as  laid  down  m  that  decision,  and  Act  No. 
107,  p.  161.  of  1902,  governs  in  all  parishes  In 
which  licenses  are  issaed. 

3.  The  penalty  Is  provided  In  Act  No.  06,  p. 
93,  of  1902.  In  prohibition  parishes,  and  Act 
No.  107.  p.  161,  of  the  same  session,  prorldes 
a  penal^  hi  parishes  In  which  licenses  are  Is- 
sued. 

ProTOSty,  J.,  dissenting, 
(SylhtboB  by  the  Court) 

Application  by  flie  state,  on  the  relation 
of  Nelson  Jefferson,  for  writs  of  certiorari 
and  prohlbiUcm  to  W.  J.  Gray,  Judge  ot  the 
SerentJi  JudlcUtl  District  Court  Writs  de- 
nied. 

George  Wesley  Smith,  for  relator.  Walter 
GuiOD,  Atty.  Gen.,  and  John  R.  Mcintosh, 
Dlst.  Atty.  (Lewis  Guion,  of  counsel),  for  re- 
spondent 

BREAUX,  J.  This  case  involves  primer^ 
lly  the  question  of  the  repeal  vel  non  ot  Act 
No.  66,  p.  93,  of  1902. 

Tbe  grand  Jurors  of  the  parish  oC  Lincoln 
presented  an  Indictment  to  the  court  against 
Nelson  Jefferson  for  unlawfully  retailing 
spirituous  and  Intoxicating  liquors  without 
having  previously  obtained  a  license  from 
the  police  Jury  of  tbe  parish  of  Richland,  or 
any  other  authority.  He  was  tried  and  con- 
victed as  charged. 

He  presents  a  petition  for  a  writ  of  pro- 
hibition to  prohibit  the  respondent  district 
Judge  from  executing  the  verdict  returned 
by  pronouncing  sentence  as  required  after 
ccmvictlon. 

The  contention  of  tbe  defense  Is  that  Act 
No.  06,  p.  93,  of  1902,  has  been  repealed  by 
Act  No.  107.  p.  1^  Of  the  same  sesalon  of 
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the  General  AMcmbly  at  wUdt  tiie  former 
was  enacted;  tiiat  tlw  ott&aaa  diarged  ii 
graded  under  tbe  last-mentioned  statute;  that 
no  liceuses  are  issued  In  Richland  parish, 
and  consequently  no  penalty  can  be  Imposed 
and  no  sentence  pnmonnced,  as  there  can 
be  no  grading. 

R^tor,  at  flio  outset  in  tbe  ugomMt 
presented  in  his  behalf  admits  that  ona 
could  be  prosecuted  in  a  prohibition  parish 
although  no  license  bad  been  fixed  prior  to 
Act  No.  107*  p.  161.  of  IMO.  TbS»  admis- 
sion accords  entii^ly  with  tbe  decision  in 
the  case  In  Stato  t.  Brown,  41  Ann.  TTl,  6 
South.  638.  wUcta  we  paraphrase  as  follows: 
One  Is  not  lea  guilty  wbo  sella  liquor  biapr*- 
hibition  parish,  wherein  Ueense  fs  not  tamed, 
than  one  who  sells  Uquor  without  a  llcmse 
In  a  parish  in  whldi  licenses  are  issued. 

The  complaint  of  nlator  is  that  Act  No. 
107  is  the  last  statute  upon  this  subject  uul 
that  it  has  the  effect  of  brosliing  aside  all 
other  statutes  upon  the  subject 

If  that  should  be  the  cwreet  Idea  in  regard 
to  the  extent  of  this  law.  then  it  follows 
that  tbe  prosecntlon  must  fall,  for  otmTic* 
tton  would  not  be  possible  under  Act  No. 
107.  by  reason  of  flie  fiict  that  penalties 
imposed  are  based  exduslTdy  upon  licenses. 

We  have  seen  that  licenses  are  not  Issned 
in  Richland,  being  a  prohibition  parish.  It 
follows,  from  plaintiffs  point  of  view,  that 
no  penalty  c&n  be  inqrased  under  ttuB  dr- 
cnmstences. 

Manifestly  this  n&ret  was  the  Intoitlni  ttf 
tlie  lawmaking  poww. 

If  relator  is  right  in  his  oontenthm.  then 
it  must  be  held  to  have  grown  out  of  some 
oversight  or  error  in  Iegislatlon~a  conclo- 
^on  at  which  we  would  not  feel  Justified 
in  anlving  unless  it  was  quite  manifest 
particularly  in  view  of  tlw  fact  that  these 
two  laws,  one  of  wht<ih  relator  urges  was 
repealed  by  the  other,  -woe  enacted  at  the 
same  session  of  the  L^lslature.  The  ifr- 
peal  here,  If  there  be  a  repeal,  is  by  impUp 
cation.  It  is  well  settled  that  r^ieal  by  Inn 
plication  is  not  fiiTored. 

The  repealing  section  of  Act  No.  107  is 
not  general  recardlng  all  laws,  but  is  dlrectr 
ed  against  law  In  conflict  of  m  inconstBtrat 
with  the  last  law  in  question. 

The  last  statute  provides  that  any  one  who 
retalto  intoxicating  Uquors  wltlurat  havinff 
obtained  a  Itoenseb  shall  be,  If  tOund  suiltjs 
punished. 

Every  one  knew  when  this  statute  was  en- 
acted that  there  are  parishes,  being  priAI- 
bltlon  parishes,  in  which  no  licensee  are  !»• 
sued. 

We  wlU  not  assume,  in  view  of  this  tftct. 
that  the  Legislature  was  directing  a  statute 
in  enacting  Act  No.  107  to  affect  prohibltkn 
parishes,  as  they  are  not  in  the  least  coo- 
cemed  with  the  laauance  of  any  llcensea. 

If  it  be^  as  contended  by  relatmr.  that  the 
last  statute  govons  exclusively,  then  probl- 
bitUm  heretofore  sanctioned  will  not  prohlb- 
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It  It  Till  be  pKdiibltI<Hi  M  naming  sof- 
ceatlTfl  of  fbe  famlUar  raference— Hamlet 
withotit  tin  charactw  of  Hamlet;  mere 
child's  play.  That  we  will  not  aasame  was 
intended. 

Act  Mo.  66  of  1803  will  be  taken  aa  in  foU 
force  and  effect  In  prohibition  pailsbeBy  di- 
rected against  grogshopa,  with  interpreta- 
tion beretofore  placed  upon  it  b7  the  dect 
Blons  of  tbla  court;  and  Act  107,  of  fall 
force  and  effect  In  parishes  In  which  licenses 
are  iaaued. 

The  former  act;  with  tibe  Interpretatkm 
heretofore  placed  upon  It  by  declBlons»  is 
not  In  conflict  with  Act  No.  107  of  1902. 
'  It  is  therefore  ordered,  adjudged,  and  de- 
creed that  effect  be  given  to  the  finding  by 
the  cout  that  defendant  (relatw  here)  be 
Qned  according  to  law.  aa  sanctioned  by  Act 
No.  66  of  1902,  and  the  ordw  ni^  is  recalled 
and  discharged.  The  writs  of  certiorari  and 
prohibition  are  dented,  and  relator's  petitlm 
la  dlsn^sed. 

FBOVOSTY,  dissents. 


OU  La.  ») 

No.  14.955. 
BONKETTE  t.  WISH. 

(Supreme  Court  of  Loni^na.    Feb.  1.  1904.) 

DBBD  ABSOLUTB-HORTOAGEl-SVIDENCB-AC- 
TION  or  LESION— INADEQUACY  OF  PRICE 
—COUNTER  LETTER. 

1.  When  plaintiff  prays  for  a  decree  declaring 
a  sale  of  real  estate  to  be  a  mortgage,  eridenee 
admitted  for  the  par  pose  of  showing  luade<ioac7 

of  price  is  germane  to  the  issiie,  but  cannot  be 
nned,  under  a  prayer  for  general  relief,  for  the 

{lorpoBe  of  converting  the  action  Into  one  of 
esion,  the  two  demands  being  inconsistent. 
Winston  T.  Tnfts,  10  La.  Ann.  23. 

2.  Ac  action  of  lesion  Ilea  to  reeclnd  a  sale  of 
real  efttate  with  the  pact  of  redemption,  and  the 
right  of  plaintiff  in  tliis  respect  should  hare 
been  reserved. 

3.  When  the  counter  lett&e  shows  that  the 
purchaser  was  to  beeome  the  absolute  owner  on 
the  failure  of  the  Tender  to  redeem,  and  where 
the  purchaser  went  Into  possession  of  the  prop- 
erty and  exercised  rights  of  ownership  over  it, 
mere  iundeguacy  of  price  is  not  aufflcient  to 
justify  the  court  in  holdins  that  the  contract 
was  not  a  sale  but  an  hypothecation.  The  rem- 
edy, where  the  price  paid  is  less  than  one*haU 
of  the  value  of  the  immovable  estate  sold,  is  by 
action  of  lesion. 

(Syllabus  by  the  Court.) 

Appeal  from  Thirteenth  Jndldal  District 
Court.  Parish  of  Grant;  W.  F,  ]^ckman. 
Judge. 

Action  by  Orace  T.  Bonnette  against  H.  A. 
Wise.  Judgment  for  plaintiff.  Defendant 
appeals.   Amended  and  affirmed. 

William  Cullen  Roberts,  for  appellant 
Robert  F.  Hunter  A  Sons,  Ua  appellee. 

LAND,  J.  This  Is  a  suit  brought  for  the 
purpose  of  having  two  sales  of  lots  in  the 
town  of  Pollock,  La.,  made  by  yiia.  Bon- 
nette and  her  former  husband  to  defendant 
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decreed  to  be  a  mortgage  The  petition  al- 
leges that,  considered  as  sales,  said  transfers 
''were  null  for  leakm  beyond  motety,"  bnt 
that  they  **were  not  sales,  but  ^ere  intended 
as  a  mortgage  of  this  pnqierty  to  secure  the 
debt  of  six  hundred  and  fifty  dollars." 

The  answer  of  tlie  defendant  Is  to  the  ef- 
fect that,  as  sliown  by  the  reowded  connter 
letta,  the  conTeyances  were  valid  sales  witii 
the  pact  of  redemption,  for  a  fair  price,  and 
accompanied  by  delivery,  and  that  defendant 
became  the  abacdnte  owner  of  the  property 
by  the  failure  of  his  Toidors  to  redeem  it 
within  the  time  agreed  on. 

On  Vebruaiy  28, 1902,  Mrs.  Grace  T.  Bon- 
nette, wife  of  SL  V.  Bonnette,  conveyed  to 
W.  A.  Wise,  in  the  form  of  an  absolute  sale 
for  $400  In  cash,  sevei^  lots  in  F<rtlock,  La., 
with  the  buildings  and  Improvementa  there- 
on, and  on  the  same  day  B,  Y.  Bonnette  made 
a  similar  ciHiveyance  to  W.  A.  Wise  of  two 
lots,  with  buildings  and  Improvements  there* 
on,  in  the  same  town,  for  $260  in  casta.  On 
February  20th,  Wise  and  Bonnette  entered 
Into  ft  wrlti^  agreement  In  the  natun  of.  a 
counter  letter,  which  reads  as  follows,  vli.: 

"State  of  Louisiana,  Parish  of  Grant 

"This  agreement  entered  into  this  aoth  day 
of  February  A.  D.  190!^  between  H.  A.  Wise, 
residoit  of  the  Parish  vt  Rapides,  State  of 
Louisiana,  hereinafter  designated  aa  the  first 
party,  and  E.  Y.  Bonnette  resident  of  the 
Parish  of  Ouachita,  State  of  Louisiana,  here- 
inafter designated  as  tbe  second  party,  Wit- 
nesseth; 

"First  that  the  second  said  party  for  him- 
self, his  heirs  and  executors  and  administra- 
tes, promises,  covenants  and  agrees  to  pay 
to  said  first  party,  his  hdrs  and  administra- 
tors and  assigns,  Ibe  sum  of  six  hundred  and 
fifty  dollan,  with  Interest  at  the  rate  of  ^ht 
per  cent  per  annum  from  the  first  day  of 
March  A.  D.  1902,  to  be  paid  on  or  by  the 
first  day  of  January  A.  D.  1903,  aald  sum  to 
be  paid  to  the  nder  <kC  said  H.  A.  Wiscb  et 
Pollock,  lA. 

**8e«nid,  that  in  consideration  of  the  above 
and  upon  the  fulfillment  of  all  [and]  shigular 
[thel  covenants  contained  in  the  agreement 
to  be  performed  and  ke^t  by  the  said  second 
party  in  the  same  manner  and  time  specified 
herein,  the  aald  first  party  agrees  to  sell  and 
convey  t^^  aufflcient  warranty  deed  onto  aald 
second  party,  his  heirs  and  assigns,  the  fol- 
lowing described  property  to  wit:  Lote  Nos. 
sixteen  and  seventeen,  of  block  ttiree,  of  the 
town  Qt  Pollock,  as  per  plat  ot  said  town  on 
file  to  the  oflice  of  the  clerk  of  the  District 
Court  at  Colfax,  La.  together  with  all  the 
buildings  thereon,  and  appurtenances  there- 
unto belongtog,  also  the  (7)  lots  this  day  pur* 
chased  from  Grace  T.  Bonnette.  to  the  N.  JD. 
Qr.  of  S.  W.  Qr.  sec.  6,  T.  6.  N.  1  East  Uu 
Meridian,  together  with  all  buUdlnga  thereon 
and  appurtenances  thereto  belonging. 

"Third.  That  said  first  party  shall  pay  all 
the  taxes  wliich  are  now  assessed  tm  said 
pn^rty,  and  also  those  that  shall  be  assess- 
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ed  tbereon  before  fhe  execution  of  Bald  deed 
aforementioned,  but  all  monies  so  expended 
tm  taxes  shall  be  refunded  to  said  first  party. 

"Fourth,  that  if  any  of  the  said  payments 
either  In  principal  or  Interest  be  not  made 
by  the  second  party,  be  not  paid  when  due,  or 
if  said  second  party  shall  In  any  other  way 
or  manner  break  this  agreement,  then  this 
contract  shall  be  frafeited,  on  the  part  of  the 
said  second  party,  and  the  said  first  party 
may  retabi  in  his  own  name  the  real  estate 
and  Improvements  on  tbe  same,  as  stipulated 
damages  for  non-fnlflUment  of  this  con- 
tract, and  the  said  first  party,  bis  belrs  and 
assigns,  shall  be  entitled  to  tbe  premises  for 
their  own  use  and  benefit,  and  tbe  said  sec- 
ond party  covenants  and  agrees  that  he  and 
all  persons  holding  premises,  shall  and  will 
surrender  possession  thereof,  with  the  Im- 
provements to  the  said  first  party.  It  is  fur- 
ther agreed  that  no  sale,  assignment  or 
pledge  of  this  contract  shall  be  binding  on 
said  first  party,  nor  shall  It  be  of  any  valid- 
ity or  force  whatever." 

As  stated  therein,  the  agreement  was  exe- 
cuted on  February  20tb,  and  the  notarial 
sales  were  executed  on  February  28th. 

Plaintiff's  counsel  admits  In  his  brief  that 
all  the  property  sold  to  "Wise  belonged  to  the 
community,  and  further  admits  that  there 
was  delivery  of  actual  possession  to  bim. 
But  tbey  contend  that  the  vUeness  of  the 
price  and  the  character  of  tbe  transaction 
as  set  forth  in  the  counter  letter  show  that 
the  -real  contract  was  one  of  mortgage  or 
security,  or  an  antichresis;  but  If  coneldered 
as  sales,  they  are  null  for  tbe  same  reason. 

Defendant's  contention  is  that  the  trans- 
action was  a  sale  with  the  rlgbt  or  privilege 
of  redemption,  and,  this  right  not  having 
been  exercised  within  the  time  agreed  on.  It 
was  forever  lost  It  is  shown  that  no  tender 
was  made  until  after  January  1,  1903.  The 
district  judge  held  that  the  evidence  showed 
that  the  property  was  worth  from  $1,200  to 
¥1,500  at  the  date  of  the  sale;  "that  the  price 
was  small,  and  perhaps  vile,"  but  tbe  vendor 
gave  up  the  posBesslon  of  the  property,  de- 
livered It,  and  moved  to  Monroe,  where  be 
Invested  the  money  in  other  prc^rty;  that 
the  transaction  was  not  Intended  to  be  a 
mortgage,  but  a  real  bona  fide  sale,  with  the 
right  of  redemption,  and  that  the  tender  was 
made  too  late.  As  to  lesion,  the  district 
judge  BBld:  "It  is  contended  that  the  sale 
is  null  for  lesion  b^ond  moiety.  Perhaps 
this  plea  would  be  good  if  it  had  not  been  a 
sale  with  tbe  right  of  redemption.  This  sale 
with  tbe  right  of  redemption  negatives  the 
presiunption  that  plaintiffs  were  imposed  up- 
on, or  were  In  error  as  to  the  value  of  the 
property.  They  knew  the  value  and  stipu- 
lated for  its  redemption,  gave  np  possession, 
and,  having  failed  to  offer  to  redeem  within 
the  stipulated  time,  tbe  sale  cannot  be  an- 
nulled for  lesion.  Besides,  the  prayer  of  the 
plaintiff  does  not  ask  It." 

We  cannot  concur  in  the  opinion  of  the 


Judge  a  quo  that  sales  of  real  estate  with 
the  pact  of  redemption  cannot  be  attacked  on 
the  ground  of  lesion.  Such  sales  pass  the 
title  subject  to  the  resolutory  condition  stipu- 
lated. The  purchaser  Is  considered  as  (wner. 
If  the  right  to  redeem  Is  not  exercised  within 
the  time  agreed  oa,  tbe  purchaser  becomes 
possessed  irrevocably  of  the  thing  sold.  Civ. 
Code,  art  2S70.  The  Code  declares  In  express 
terms  that  the  contract  of  sale  may  be  can- 
celed by  the  nse  of  tbe  power  of  redemption, 
and  by  the  effect  of  lesion  beyond  moleiy. 
Olv.  Code,  art  2660.  The  pact  of  redemption 
is  an  accidental  stipulation  which  does  not 
affect  the  nature  of  the  contract  of  sale. 
Laurent  says:  *'La  resdslon  pour  cause  de 
Idslon  est  admlse,  en  rSgle  gSnfirmle,  dans 
toute  vente  d'Inimeubles,  m^me  dans  la  rente 
avec  clause  de  rachat"  Droit  Civil  Francals, 
tome  24,  425.  "II  a  €t6  Jugg,  &i  effet,  que 
la  rescislon  s'appllqne  &  toutes  les  ventes 
d'Immeubles  sans  distinction."  Fuzler-Ha*- 
man,  Code  Civ.  Annotfi,  vol.  4,  art  1674,  Na 
16.  It  may  be  noted  that  sales  of  Immovables 
with  the  pact  of  redemption  are  not  Included 
In  the  exceptions  set  forth  la  Civ.  Code,  art 
2594. 

We  are  of  opinion  that  plaintiff's  rlgbt  to 
bring  an  action  of  lesion  should  have  been 
reserved.  We  think,  with  the  district  judge, 
that  the  qaeetion  of  lesion  was  not  raised  by 
the  pleadings.  PlalntifTs  action  is  based  on 
allegations  that  the  transaction  was  not  a 
sale,  but  a  mortgage,  and  tbe  only  prayer  Is 
for  a  decree  to  that  effect  The  character 
of  an  action  depends  on  tbe  prayer  for  jndg- 
ment  The  prayer  for  general  relief  will  not 
authorize  a  decree  inconsistent  with  the  epe- 
dal  remedy  songbt  Winston  v.  Tufts.  10  La. 
Ann.  23.  Evidence  admissible  under  tbe 
pleadings  cannot  be  used  for  the  purpose  of- 
enlarglng  plaintifTs  demand  or  changing  tbe 
Issues. 

We  concur  with  the  district  judge  that  the 
transaction  was  what  It  purports  to  be.  that 
is,  a  sale  with  the  pact  of  redemption.  Tbe 
counter  letter  was  Inartistlcally  drawn,  but 
it  bristies  with  the  Idea  that  Wise  was  to 
become  the  absolute  owner  of  the  property 
on  the  failure  of  Bonnette  to  redeem  within 
tbe  time  limited.  Possession  was  delivered 
at  once,  and  Wise  proceeded  to  act  as  owner 
under  his  titie.  The  mere  Inadequacy  of  tbe 
price  is  not  sufficient  to  authorize  the  court 
to  hold  that  the  parties  Intended  to  mortgage 
and  not  to  sell.  Tbe  action  of  lesion  is  a 
snfBclent  remedy  In  such  cases.  Bonnette 
was  a  physician,  and  presumably  intelligent 
He  was  anxious  to  sell,  and  offered  the  same 
property  to  a  number  of  persona  for  $600 
cash.  Some  of  them  testified  that  the  offers 
made  to  them  included  tbe  privilege  of  re- 
demption, and  others  testified  tliat  the  offers 
made  to  them  were  without  conditions.  When 
two  intelligent  men  reduce  agreements  to 
writing,  in  the  absence  of  allegatlonB  and 
proof  of  fraud  or  error,  their  intentim  most 
be  sought  in  the  written  instruments. 


Digitized  by 


Google 


1*0 


8TATB  T. 


WHBAT. 


966 


It  iB  theeetan  ordered,  sdjndged.  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  reserring  wtaatercr  right  plains 
tiff  may  have  to  bring  an  action  of  leslOD. 
and,  as  thus  amended,  afflnned;  dtfendant 
and  appellee  to  pay  coete  Of  appeal. 


(Ill  La.  an) 

No.  14,668. 
STATE)  T.  WHBAT. 
(Supreme  Goart  of  Louisiana.   April  13,  1908.) 

CRIMINAL  LAW— CHANGE  OF  VENUB-APPLI CA- 
TION BV  STATifr-APPlDAVlTS— TESTI- 
MONY AT  FORM£R  TiUAL. 

1.  The  only  requirement  of  the  statute  (Act 
No.  9fi,  p.  I50i  of  1876),  relating  to  applica- 
tions on  port  of  the  State  for  change  of  Tenue 
in  crimiaal  cases,  is  that  it  shall  be  established 
by  legal  and  soffident  eTidesoe  a  fair  and  im- 
partial trial  cannot  be  had  in  the  iwriBh  where 
the  indictment  is  laid. 

2.  A  marlted  distinction  is  observable  in  the 
law  relating  to  applications  made  b^  the  State 
for  changes  of  veuue  and  those  made  hj  the  ac- 
cused. When  the  latter  makes  it  the  law  re- 
qoirea  the  application  to  be  accompanied  hy  af- 
hdavit  setting  forth  the  applicant  has  ^ood  rea- 
son to  believe  that  by  reason  of  prejudice  exist- 
ins  in  the  public  mind,  or  by  reason  of  some 
other  sufficient  cause,  which  must  be  described, 
he  cannot  obtain  an  Impartial  trial  in  the  par- 
ish where  the  prosecution  is  pwding. 

3.  The  State  is  not  required  to  present  such  a 
preliminary  affidavit,  nor  to  set  forth  existing 
prejudice  in  the  public  mind,  or  other  causes  as 
grounds  for  its  inability  to  obtain  an  impartial 
trial.  All  it  has  to  do  is  to  set  up  in. general 
terms  its  Inability  to  obtain  such  a  trial  and 
this,  it  would  seem,  warrants  going  into  a  gen- 
otbI  inquiry  touching  the  issue  thus  raised. 

4.  The  State  does  not  abandon  its  m<^on  for 
diange  of  venue  by  reason  of  the  fact  that  the 
motion  was  not  pressed  to  trial  at  the  term  of 
court  at  which  it  was  filed,  nor  at  a  subsequent 
term;  nor  is  the  setting  of  the  case  for  trial, 
when  the  docket  ia  called  for  sndi  purpose,  to 
be  taken  tp«o  facto  as  abandonment  of  the  mo- 
tion. 

5.  (Ganges  of  the  Tenue  rest  largely  In  the 
soond  discretion  of  the  trial  Judge,  wtighins 
and  judging  the  evidence  submitted  to  him.  and 
his  ruling  is  not  to  be  disturbed  unless  manifest- 
ly erroneous. 

6.  It  is  not  alone  where  the  witness  Is  dead, 
nor  permanently  absent  from  the  State,  that 
his  testimony  taken  on  prellmiuarT  examina- 
tion, with  opportunity  of  cross-exanunation,  can 
be  offered  In  evidence. 

7.  The  rule  is  broad  enough  to  admit  testi- 
mony so  taken  In  cases  where,  due  diligence 
having  beeu  used,  it  is  made  manifest  that  the 
witness  has  been  sought  for  and  cannot  be 
found,  or  is  shown  to  have  become  Insane,  or  if 
it  be  proved  that  he  was  subpoenaed  and  on  ac- 
count of  severe  illness  or  great  physical  infirml- 
ty  he  cannot  attend  the  court  and  testify. 

Monroe,  J.,  dissenting. 

On  Bebearing. 

S.  A  homicide  was  committed  In  I2ie  parish  of 
Catahoula.  The  defendant.  Wheat,  was  char- 
ged with  the  commission  of  the  act.  A  pre- 
liminary Investigation  was  made,  at  which  Phil- 
ip Holsteh),  a  resident  of  that  parish,  gave  his 
testimony.  The  ease  was  tried  in  the  parish  of 
SVanklin  under  a  change  of  venue  obtained  by 
tbe  state.  When  the  case  was  about  to  be  tried 
the  district  attorn^  asked  for  a  coutinnance  to 


7.  Bee  Cr:mliua  Law,  vol.  14,  Ctnt  Dig.  ||  uSl, 


the  next  term  on  the  ground  tbat  Holstein  was 

an  important  witness  for  the  state,  and  his  tes- 
timony material;  that  he  had  been  snbpoenaed  as 
a  witness  through  personal  service;  that  a  writ 
<a  attaehmoit  had  been  issoed  to  secure  faia  at- 
tendance, and  was  then  lu  the  hands  of  the 
sheriff,  but  not  served;  that  the  attendance  of 
the  witness  could  be  procured  at  the  next  term 
of  court.  Before  this  application  was  acted 
upon,  the  district  attorn^  abandoned  it.  On 
the  trial  he  offered  to  read  to  the  jury  the  tes- 
timony of  Holstein  taken  at  the  trial  on  the 
preliminary  examination.  Defendant  objected, 
but  the  court  allowed  the  testimony  to  be  reacL 
basing  his  action  upon  the  ground  that  it  had 
come  to  its  knowledge  that  Holstein  was  sick 
at  his  home,  and  could  not  attend.  Assuming 
that  fact  to  have  been  established,  it  did  not, 
under  the  circumstances,  authorize  Holstein's 
testimony  to  be  read,  particularly  In  view  of 
the  admission  of  tbe  fact  that  his  atteudance 
eonld  be  procured  at  the  next  term.  Matters 
mnat  be  tested  as  if  the  case  were  on  trial  in 
Catahoula  parish,  and  the  witness  Holstein,  a 
resident  of  Catahoula,  though  subpoenaed,  was 
unable  to  attend  at  that  term  of  court  by  rea- 
Bon  of  sickness,  but  could  attend  at  the  n»t 
term.  If  tbe  testimony  was  impwtant  to  the 
state,  it  should  have  continued  the  caie  to  that 
term. 

(Syllabus  by  the  (3ourt.) 

Appeal  from  Eighth  Judicial  District 
Court,  Farlab  of  Franklin;  D.  N.  Thompson, 
Judge. 

J.  H.  Wheat  was  convicted  of  manslani^- 
ter,  and  appeals.  Rerersed. 

John  S.  Boatner  and  R.  J.  Wilson  (CAiarles 
J.  Boatner,  of  counsel),  for  appellant.  Wal- 
ter Guion,  Atty.  Qen.,  and  Charles  LaTander 
Berry,  Diet  Atty.  (Lewis  Oulon,  of  counsel), 
for  the  State. 


BLANCHABD,  J.  W.  M.  Oraydon  and  J. 
H.  Whea^  brothers-ln-lftw,  were  residents 
of  Catahoula  Parish.  In  iSaj  1802  they  were 
Jointly  indicted  for  the  mmrder  of  Mark  M. 
Fowlkes  In  said  Parish. 

Both  of  tbe  accused  asked  tor  sereranoe 
and  it  was  granted,  tbe  State  electing  to  try 
Gniydon  first. 

Oraydon  tben  moved  for  change  of  venne 
and  it  was  allowed.  Whereupon  the  case  as 
to  blm  was  transferred  to  the  Parish  of 
Franklin,  in  tbe  same  Judicial  District;  and 
was  tried  there,  the  trial  resulting  in  his  ac- 
quittal. 

At  the  time  Oraydon  asked  for  a  change  of 
venue,  tbe  State  had  ahready  filed  a  motion 
for  change  of  venue  as  to  tbe  whole  case, 
withdrawing  same  as  to  Oraydon,  when  the 
latter  presented  bis  mt^n  for  tbe  change. 

This  left  the  State's  motion  for  change  of 
venue  still  priding  as  to  the  case  against 
Wheat 

Tills  motion  set  forth  that  Oraydon  and 
Wheat  stood  charged  before  the  court  wltb 
the  murder  of  Fowlkes. 

Tbat  the  accused  were  white  men  and 
Fowlkes  was  a  white  man. 

That  it  is  the  opinion  and  belief  of  tbe 
applicant  (the  Dlstirlct  Attorned  tbe  State 
could  not  get  a  fair  and  Impartial  trial  ot 
tbe  case. 
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The  prayer  was  tliat  the  venoe  be  changed 
and  the  case  sent  for  trial  to  another  parish. 

Volomlnons  testimony  was  taken  on  this 
moHon,  resulting  In  a  rnllng  by  the  trial 
Judge  granting  the  change  of  Tenue  and- 
ordering  the  case  to  the  Parish  of  Franklin 
for  trial. 

It  was  tried  there  twice.  The  first  time 
tbe  Jury  failed  to  agree;  the  second  trial  re- 
sulted In  the  conviction  of  Wheat  of  man- 
slaughter. 

From  a  sentence  of  ten  years  at  hard  la- 
bor predicated  upon  this  verdict,  he  appeals. 
RuHnff  —The  record  teems  with  bills  of  ex- 

C^tiODS. 

The  first  in  order  is  leveled  at  the  Judge's 
action  In  overruling  a  demurrer  filed  to  the 
motion  of  the  State  for  change  of  venue. 
This  demurrer  averred  the  legal  Insufflclenpy 
of  tbe  motion  to  warrant  the  relief  asked. 

While  the  motion  for  change  of  venue 
should  have  been  drawn  with  more  care, 
and,  perhaps,  with  more  fullness  of  allega- 
tion, and  while  the  trial  Judge  would  have 
been  warranted  In  sustaining  the  demurrer 
to  the  extent  of  requiring  the  District  Attor- 
ney to  amend,  we  are  not  prepared  to  say. 
In  view  of  tile  broad  scope  of  the  statute  re- 
lating to  applications  by  tbe  State  for  chan- 
ges of  venue,  that  there  la  reversible  error 
In  the  rnllng  refusing  to  Bustaln  the  donniv 
rer. 

The  law  on  the  subject  Is  found  In  Act  No. 
95  of  1876,  p.  150,  now  Section  1021  of  Wolff's 
Revised  Laws  of  Louisiana,  and  is  as  fol- 
lows:—"Whenever  it  shall  be  established,  In 
any  criminal  prosecution,  by  legal  and  suffi- 
cient evidence,  that  a  fair  and  Impartial  trial 
cannot  be  bad  In  the  parish  where  the  case 
Is  pending,  the  Judge  of  any  court  having  ju- 
risdiction of  the  case  may,  upon  application 
of  the  Attorney  General,  district  attorney,  or 
district  attorney  pro  tempore,  for  a  change 
of  venue,  grant  such  application ;  provided, 
that  the  said  case  be  transferred  to  any  par- 
ish or  Judicial  district  adjoining  the  one  in 
which  tbe  case  is  pending." 

The  only  requirement  of  this  statute  Is  it 
shall  be  eetablUhed  hv  I^fral  and  aufPcient 
evldenoe  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  parith  where  the  case  is 
pendinff.  It  contemplates  a  hearing  contra- 
dictorily with  the  accused  and  the  submission 
of  evidence  going  to  show  or  establish  that  a 
fair  and  Impartial  trial  cannot  be  had,  with 
tbe  right  on  part  of  the  accused  to  offer  evi- 
dence contra.  Broulllette  r.  Jndg^  4S  La, 
Ann.  243,  12  South.  134. 

It  will  be  observed  the  statute  does  not 
limit  tbe  prosecuting  officer.  In  applying  for 
a  change  of  venue,  to  those  cases  where  be 
may  believe  the  State  cannot  get  a  fair  and 
impartial  trial  in  the  pai-isb  where  the  In- 
dictment is  laid.  It  Is  comprehensive  enough 
to  Include,  also,  those  cases  where  such  of- 
ficer may  believe  the  accuted  cannot  have 
a  fair  and  Impartial  trial  In  such  parish. 

In  contemplation  of  law  It  Is  as  much 


the  duty  of  a  prosecuting  office  to  Insure  tbe 
man  accused  of  crime  a  fair  and  Impartial 
trial  as  it  Is  his  itatj  to  draund  sndi  fbr  the 

State. 

A  marked  distinction  Is  observable  In  the 
law  relating  to  appllcaflonB  made  by  the 
State  for  changes  of  venue  and  those  au- 
thorized to  be  made  by  the  accused. 

When  the  accused  makes  It,  Section  1022 
of  the  Revised  Statutes  requires  the  appli- 
cation to  be  accompanied  by  an  affidavit  In 
which  the  accused  sets  forth  he  has  good  rea- 
son to  believe  that  by  reason  of  prejudice  ex- 
isting In  the  public  mind,  or  by  reason  of 
some  other  sufficient  cause,  which  must  be 
described,  he  cannot  obtain  an  impartial  trial 
in  the  parish  where  indicted. 

The  State  is  not  required  to  present  such 
a  preliminary  affidavit,  nor  to  set  forth  ex- 
isting prejudice  in  tbe  public  mind,  or  other 
causes,  as  grounds  for  Its  inability  to  obtain 
a  fair  and  Impartial  trial. 

It  would  seem  that  all  it  has  to  do  Is  to 
set  up.  In  general  terms,  its  inability  to  ob> 
tain  a  fair  and  impartial  trial  and  then  es- 
tablish It  by  evidence  adduced. 

So  that,  when  the  District  Attorney,  In  the 
Instant  case,  averred  In  his  moticm  that  In  his 
opinion  and  belief  tbe  State  could  not  get  a 
fair  and  Impartial  trial  In  tbe  Parish  of  Cata- 
houla, be  set  forth  sufficient.  In  view  of  the 
stetute,  to  warrant  going  Into  a  general  In- 
quiry touching  the  Issue  thus  raised. 

His  demurrer  being  overruled,  defendant 
filed  a  motion  to  strike  from  tbe  files  the  mo- 
tion for  change  of  venue  on  the  ground  that 
it  was  not  called  up  by  blm  for  action  at  tbe 
May  term  of  court  at  which  It  was  filed,  nor 
at  the  July  term  following,  and  because  ot 
the  fact  that  at  the  August  term  of  the  court 
the  District  Attorney  caused  the  case  against 
defendant  to  be  fixed  for  trial  notwithstand- 
ing tbe  pendency  of  the  motion  for  change  of 
venue. 

From  tills  Is  argued  and  urged  that  tbe 
Stete  had  abandoned  the  attempted  change 
of  venue,  and  defendant  complains  of  tbe 
ruling  denying  bis  motion  to  strike  from  the 
files. 

We  do  not  think  there  was  error  here. 

We  are  not  apprised  why  the  motion  for 
change  of  venue  was  not  tried  at  tbe  two 
preceding  terms  of  court.  Tbe  defendant 
had  been  duly  notified  of  Its  filing  at  tbe 
time  it  was  presented.,  law  required 

this. 

Thereafter  be  was  In  court  as  to  that  mo- 
tion until  it  was  disposed  of.  If  tbe  State 
were  dilatory  in  tbe  matter  of  its  trial.  It  was 
his  right  to  urge  trial,  and  to  have  objected 
to  any  further  steps  taken  in  the  case  until 
tbe  motion  was  disposed  of.  If  he  did  this, 
the  record  does  not  show  it. 

Nor  are  we  Informed  of  the  circumstances 
under  which  the  case  was  set  for  trial  prlcNr 
to  disposing  of  the  motion  for  change  of 
Venue.  It  may  be,  as  Is  usual  at  the  ban- 
ning of  terms  of  court  In  tbe  country,  tbe 


Digitized  by 


Google 


UD 


STATE  T.  "WHEAT. 


967 


docket  was  cidled  and  cases  ripe  for  acUon 
assigned  for  trial  In  keeping  wltti  Oie  ciutom- 
ary  practice.  Or,  It  may  be  the  assignment 
of  tblfl  case  for  trial  meant  for  trtel  of  the 
preliminary  matter  at  Issue,  to  vlt^-tbe  mo- 
tion for  change  of  Tenne.  Or,  the  Distdet 
Attorney  may  haTe  earned  the  case  to  be  set 
down  for  trial  cm  a  certain  day.  Intending, 
when  tiie  time  came,  to  exerdse  the  option 
eithOT  to  go  to  "brlal  on  the  ai^licatlon  toi 
chai^  of  venae,  or  to  waive  It  and  go  to 
trial  on  the  merits,  as  hla  judgment  might 
thrai  dictate. 

And  If  defendant  objected  to  this  proceed- 
ing, or  to  this  uncertainty  of  action  on  part 
of  the  District  Attorney,  he  should  then  and 
there,  when  the  case  mm  set  for  trial,  hare 
raised  his  objection  and  demanded  of  the 
State  to  disclose  ito  purpose— wheQier  It  in- 
tended to  abandon  the  motion  for  change  of 
venue,  or  whether  Ito  setting  of  the  case  for 
trial  meant  for  trial  of  the  motion,  or  tor 
trial  of  the  merite  of  the  prosecution  Itself. 

We  are  of  the  opinion  that;  under  the  cir- 
cumstances, no  abandonment  of  the  motion 
for  change  of  venue  resulted  from  assigning 
the  case  for  trial  on  a  given  day. 

With  regard  to  the  application.  Itself,  for 
change  of  venue,  the  trial  Judge,  In  an  elab- 
orate and  forceful  opinion,  reviewing  the 
maaa  of  evidence  adduced,  reached  the  con- 
clusion that  the  motion  tiioold  be  granted 
and,  accordingly,  ordered  the  case  transferred 
to  the  Parish  of  Franfelto. 

Our  reading  of  the  testimony  has  not  led 
to  the  conduslDn  that  he  erred  to  this.  A 
motion  tor  change  of  venue  Is  left  largely  to 
the  sound  discretion  of  the  trial  court;  weigh- 
ing and  judging  the  evidence  submitted  to 
him,  and  his  action  to  granting  or  refus- 
ing the  change  win  not  be  disturbed  unless 
manifestly  erroneous. 

The  State  offered  at  the  trial  the  deposi- 
tions .  of  Philip  Holsteto  taken  at  the  pre- 
liminary «amlnatIon.  The  case  was  on  trial 
In  FrankUn  Parish.  Holsteln  resided  to  Oat- 
alioula  ^rish  and  was,  at  the  time  of  the 
trial  to  FrankUn  Parish,  sick  at  his  home 
in  Catahoula.  This  was  shown  by  the  cer- 
tlflcato  of  his  attoidlng  physician,  which  was 
to  the  effect  that  be  was  unable  to  attend  on 
the  court  at  its  then  term. 

Holsteto  had  been  perstmally  served  with 
the  Stote's  subpouia  and  his  answer  was  the 
certificate  afbreeald  of  bis  physlrian. 

He  was  not  present;  therefore,  when  the 
case  was  called  for  trial.  In  view  of  his  ill- 
ness, made  known  to  the  coiut  by  his  physi- 
cian, he  could  hardly  be  attached  and  brought 
■to  conrt  from  his  home  to  Catahoula,  though 
It  appears  an  attachmmt  was  asked  for  by 
the  Stet^  Issued  and  was  placed  to  the  hands 
of  the  sheriff. 

The  Stote.  on  the  ground  of  his  absence 
and  that  of  other  witnesgea,  made  applica- 
tion In  due  form  to  conttoue  the  case,  alleg- 
IiV  what  was  exx»ected  to  be  proven  by  the 
absent  wltoesses,  the  expectation  of  procur* 


Ittg  their  attendance  at  tiie  next  iena  of 
court  etc.  Later,  the  State,  considering  that 
under  the  state  of  tacte  existing  It  bad  the 
right  to  offer  the  d^sltlons  of  Holsteln  tak- 
en at  the  preliminary  examination,  withdrew 
the  application  fbr  conttouance  and  announ- 
ced ready  tor  trial. 

Trial  was  gone  toto  and  to  due  course  the 
depositions  were  offered  to  be  read  to  tbe 
jury.  Defoidant  objected  and  to  the  ov^ 
mltog  of  his  objection  reserved  a  bill. 

He  urges  that  the  State,  by  abandoning  Ita 
application  for  conttouance  which.  It  is 
claimed,  meant  Ita  right  to  procure  the  at- 
tendance of  the  witness,  waived  any  right 
It  might  have  to  ottex  the  depositions  pre- 
viously taken.  Farther,  that  the  State  has 
no  legal  rU^t  to  offer  the  deposition  of  a 
witness  until  it  la  shown  that  It  has  ahauat- 
ed  ^1  reasonable^  legal  remedies  to  procure 
the  prasonal  attmdance  of  tbe  witoess. 

He  also  objected  that  the  paper  claiming 
to  be  the  deposition  of  Holsteln  was  not  prop- 
erly authenticated,  ete.,  and  that  tiie  evi- 
dence upon  which  the  right  was  claimed  to 
offer  tbe  deposition  was  tosulDcIent  to  jus- 
tify ita  totroduction. 

It  Is  shown  that  the  testimony  of  Holsteto 
was  properly  taken  at  the  prellmtoaiy  exam- 
toatton;  that  It  was  so  taken  th«e  to  the 
presence  of  defendant  and  hla  counsel,  with 
fall  opportunity  of  cross-^amtnatlon;  that 
it  was  signed  by  the  wltoesa  and  by  the  d^- 
uty  clerk  who  took  It  down;  that  it  was  tak- 
en  to  tbe  presence  of  the  Judge  of  the  Dis- 
trict Court  who  was  presiding  at  the  pre- 
liminary examination;  and  that  the  testi- 
mony so  taken  was  the  same  agotost  the 
admission  of  which,  to  evidence  defendant 
objected  In  the  bill  of  ezceptlona  now  under 
consideration. 

This  was  quite  sufficient  to  auflientleate 
the  depositions  and  warrant  reception  of  the 
same  as  evidence,  if  otherwise  legally  ad- 
missible. State  V.  Wi^ns,  60  La.  Ann.  832, 
23  South.  334;  State  v.  AUen  ft  Carter,  87 
La.  Ann.  686. 

Counsel  for  the  accused  calls  attention  to 
the  difference  to  the  language  used  to  flie 
Gonstitotions  of  1870  and  1898  to  the  articles 
found  to  the  Bill  of  Bighte  relative  to  the 
right  of  a  p»wn  accused  of  crime  to  be 
confnmted  with  the  witnesses  against  him, 
and  contends  tliat  the  words  found  to  arti- 
cle 9  of  the  later  Oonstitutlwi,  to  wit:— 
"The  accused  to  every  instance  shall  have 
the  right  to  be  confronted  with  the  witnesses 
against  him"  made  a  new  departure,  and 
that  now  to  no  case  and  under  no  drcnm- 
Btancea  can  deposltlohs  anteriorly  taken  be 
offered  to  evidence  against  an  accused. 

Tills  contention  underwoit  tovestlgation  In 
State  V.  KUne,  109  La.  608,  88  South.  618, 
and  was  distinctly  negatived  tlwre.  We  ad- 
here to  that  ruling. 

With  regard  to  tbe  question  of  fact,  as  to 
the  toabllity  of  tbe  wltoesa  Holsteto  to  be 
presrait  because  of  illness,  this  must  tw 
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shown  to  the  satisfaction  of  the  Judge,  who 
tries  the  case,  and  much  reliance  Is  placed 
upon  his  discretion  In  such  matters. 

The  l>eBt  evidence,  of  course,  would  be  the 
testimony  of  the  phj^Iclan  under  oath.  :6ut 
in  the  Instant  case,  the  physician  and  the 
witness  were  In  another  parish,  and  it  would 
be  extreme  to  reaulre  that  the  physician 
should  travel  from  such  other  parish  to  the 
one  -where  the  trial  Is  being  had,  to  testify 
to  his  patlenfs  condition.  And  the  trial 
court  could  Iiardly  be  expected  to  be  delay- 
ed nntil  the  depositions  of  the  physician 
could  be  taken  In  the  ordinary  way. 

So  that,  from  the  very  necessities  of  the 
case  the  trial  Judge  must  admit  the  phy- 
sician's catlficate,  being  satisfied  of  its  gen- 
uineness and  ot  the  truth  of  ila  contents,  and 
this  be  was. 

Mr.  Wharton,  In  bis  Criminal  Bvt  (Qth  Bd.) 
at  section  228  says:— 

"As  the  testimony  taken  in  a  former  trial 
cannot  be  read  if  the  witness  is  obtainable, 
the  question  arises,  what  proof  la  requisite 
to  establisb  the  fact  that  the  witness  cannot 
be  obtained." 

And  on  the  next  page,  under  section  280, 
he  quotes:— 

"It  Is  a  question  for  the  Judge  at  the  trial 
to  determine  whether  the  proof  of  a  witness 
being  so  111  as  not  to  be  able  to  travel  is 
snfflclent;  and  the  Court  of  Olmlnal  Appeal 
will  not  Interf^  with  the  exercise  of  his 
discretion." 

He  cites  In  support  of  this  B.  r.  Stej^en- 
son,  1  L.  &  a  166,  84  L  L  M.  a  147.  These 
are  Bngllsh  cases. 

And  he  quotes  from  another  case,  which, 
commenting  on  the  then  recrat  English  stat- 
ute on  the  sabjed;  said:— 

"And  there  can  be  no  doubt  that  a  Judge 
would  now  exercise  his  discretion  and  de- 
cide whether,  in  the  Interest  of  Justieek  It 
were  better  to  read  the  deposition  or  to  ad- 
journ the  trial  In  order  to  obtain  the  oral 
testimony  of  the  witness." 

Citing  B.  T.  Tait,  2  F.  &  F.  653;  B.  T. 
Hogg,  6  a  ft  P.  176;  B.  T.  WUsbaw,  O.  ft  M. 
146. 

Conceding  that  the  State  had  the  right  to 
a  continuance  <hi  the  ground  of  the  absence 
of  the  witness  Holateln  and  aiwiied  for  such 
continuance,  nothing  prevented  Its  abandon- 
ing the  application  tor  the  continuance  be- 
fore the  court  had  acted  on  the  same  and 
consenting  to  go  to  trial.  And  the  fiict  of 
such  abandonment  would  not  militate  against 
the  reception  In  evidence  of  the  depositions 
taken  oea  the  preliminary  examination,  pro- 
vided such  depositions  were  legally  admla- 
Btble— that  Is  to  say,  a  state  of  fiicts  existed 
and  was  shown  which,  under  the  law,  war- 
ranted their  Introduction  in  evidence; 

So  tiiat  the  question  Is,  did  the  facts  here- 
tofore stated  justify  their  admission? 

It  Is  not  alone  where  the  witness  Is  dead, 
or  permanently  absent  from  the  State,  that- 
bis  testimony,  taken  on  prelim  Urn  ry  exam- 


ination, with  oi^rtunity  for  cross-examlna- 
tlon,  can  be  offered  in  evidence. 

This  Court  recognized  a  much  tutiadermle 
in  tMs  regard  in  State  v.  Harvey.  28  La.  Ann. 
106,  where  It  was  held  that  if  due  diligence 
has  been  used  and  it  is  made  manifest  that 
the  witness  has  been  sought  for  and  cannot 
be  found,  or  If  It  be  proved  that  he  was  snb- 
poenaed  and  fell  sick  by  the  way,  his  deposi- 
tion may  be  read,  for  that,  in  such  case,  he 
la  in  the  same  circumstance  as  to  the  party 
that  Is  to  use  him  as  If  he  were  dead — citing 
Archibald's  Crim.  Practice  and  Pleadings 
(7th  Ed.)  vol.  1,  p.  479,  note  (1);  and  whern 
it  was  further  held  that  if  the  accused  bad 
the  witness  "face  to  face"  on  the  prelim- 
inary trial  and  had  the  opportunity  to  cross- 
examine  him,  bis  constltutlona]  right  is  not 
violated  by  the  Introduction,  on  the  final  trial, 
of  the  deposition  of  such  witness,  where  It  is 
shown  that  the  witness  cannot  be  produced. 

In  the  instant  case  the  witness  vras  too 
III  to  attend  when  the  court's  subpoena  reach- 
ed him,  and  when  the  trial  was  liad,  which 
Is  the  equivalent  of  falling  tick  "by  the 
way,"  as  put  by  Mr.  Archibald. 

The  ruling  in  28  La.  Ann.  was  snntalned  In 
State  V.  Granville,  34  La,  Ann.  1068,  which 
wos  an  ap[>eal  from  St  Landry  Pariah. 
There  the  defendant  complained  of  the  ad- 
mission, over  his  objectloD,  of  the  testimony 
of  one  Bacon,  a  witness  for  the  Stat^  taken 
at  a  preliminary  trial.  The  sberUTs  return 
on  the  snbpcena  to  Bacon  was  that  he  was 
imable  to  serve  it,  being  reliably  Infonned 
that  Bacon  had  left  the  paridi.  At  the  trial 
the  State  offered  and  the  court  received, 
over  defendant's  objection,  parol  testimony 
establishing  that  Bacon  was  lying  sic^  In 
a  hospital  in  New  Orleans. 

On  this  state  ot  facta,  this  Court  said: — 

"Tlie  admissibility  of  this  last  mentioned 
evidence,  and  its  snfflclmcy,  In  connection 
with  the  ^erifTs  return,  to  authwize  tbe 
reception  of  Bacon's  testimony  at  the  pre- 
liminary trial,  are  fully  sustained  by  the 
authority  of  State  v.  Harvey,  28  La.  Ann. 
105." 

In  State  T.  Laque,  41  La.  Ann.  1072.  6 
South.  787,  the  witness  had,  after  the  hold- 
ing of  the  preliminary  examination,  removed 
to  an  adjoining  pariah  in  the  same  Judicial 
district  and  could  be  no  longer  found  in  the 
parish  in  which  the  crime  had  been  com- 
mitted and  In  which  tbe  trial  was  being 
conducted.  EUs  testimony  taken  on  the  pre- 
liminary hearing  was  not  admitted,  the  Court 
saying:— 

"Such  testimony  Is  admissible  only  under 
a  showing  that  the  witness  had  either  left 
the  State,  or  that,  after  diligent  search,  he 
could  not  be  found,  or  that  he  had  beeii  sum- 
moned, but  that  he  had  t>een  taken  sick  on 
the  way." 

Citing  In  sapport  State  v.  Harvey.  28  La. 
Ann.  105. 

Here  again  the  witness  being  taken  sick 
"on  the  way,"  after  bavlng  been  served  with 
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tbe  nibp<BDa.  was  held  gronnd  sufficient  to 
admit  his  previons  te^imony, 

Tbe  doctrine  of  Oiia  case  is  sustained  by 
Mr.  BltOiop  In  bis  work  on  Criminal  Proce- 
dure (4tli  Ed.)  i%  and  1196,  where  he 
says  one  can  be  convicted  ot  a  crime  only 
on  tbe  testimony  of  witnesses  whom,  now 
or  on  a  prevlons  occasion,  be  has  or  had  the 
opportunity  of  meeting  face  to  face  and 
cross-examining,  and  that  while  the  rule  Is 
the  evidence  should  be  dellvoied  personally 
and  orally  before  the  same  triers  who  are 
to  pronounce  the  verdict  of  guilty  <xe  not 
guilty,  yet  of  necetHty  this  rule  Is  subject 
to  exceptions  as  for  Instancy  If  tb»  witness 
be  dead.  <nr  Is  Insane  or  Is  kept  ont  of  the 
way,  or  ti  Ph)  m  or  kiflrm  to  eome  to  eourt, 
etc. 

Judge  Oooley,  In  bis  work  on  Oonstltntlon- 
al  Xilmltatlons  (5th  Ed.)  389,  Q>eaUng  of  tbe 
constitutional  requirement  that  the  accused 
shall  be  confronted  wlfli  the  witnesses 
against  him,  declarn  that  if  tbe  witness 
was  sworn  before  the  examining  magistrate 
and  the  accused  had  the  opportunity  then  to 
cross-examine  Mm.  it  seems  allowable  to 
make  use  of  his  deposition  U  the  witness  has 
since  died,  ex  is  Insane,  or  fidb  and  unable 
to  testify,  or  has  been  summoned,  but  ap* 
pears  to  have  been  k^  away  by  the  oppo* 
tite  party. 

See  also  Klce  on  Orlm.  BMdenee^  f  Sffi  et 
seq. 

Wharton's  Orim.  Evidence  (Mh  Ed.)  I  230, 
aftcDT  referring  to  the  d^tendence  of  tbe  qxtoh 
Uoa  upon  local  statutes,  declares^ 

"But  whenever  a  deposltlm  has  been  dufy 
taken  In  a  preliminary  procedure.  If  can  be 
received  In  subsequent  proceedings  against 
the  same  defendant,  the  wltnen  bting  un- 
obtainable." 

And  In  a  note  appended  to  section  2B0,  the 
learned  author,  refers  to  the  Bnglteh  practiee 
and  gives  thls>- 

"In  R.  vs.  Boncbor,  where  testimony  was 
given  by  the  wltoess's  husband,  without  med* 
ical  evidence  that  she  was  pregnant;  but  be 
oould  not  state  how  fftr  adranced  she  was, 
and  that  she  was  attending  to  hw  household 
duties  as  usual,  and  he  stated  that;  a  fcnt- 
night  before,  be  had  drlvoi  her  some  dis- 
tance and  she  had  snff«red  somewhat  in  con- 
aeqnraice,  Bramwell,  B.,  admitted  the  depo- 
slUon.  8  F.  ft  F.  286.'* 

Also  thlsr- 

"Whwe  a  witness  came  to  tbe  assizes,  but 
returned  home  by  tbe  advice  of  a  medical 
man,  who  deposed  that  It  would  have  been 
dangerous  for  the  witness  to  remain,  Parke, 
B.,  held  that  the  witness  was  'unable  to  trav- 
el' within  the  meaning  of  this  section,  and 
allowed  hlB  deposition  to  be  read.  B.  vs. 
Wicker,  18  Jnr.  252." 

With  us  In  Louisiana,  t?te  rule  of  evidence 
In  criminal  trials  as  well  as  forms  of  indict- 
ment, method  of  trial,  etc..  must  be  accord- 
ing to  tbe  common  law  of  Bngland  as  it  ex- 


isted In  1806,  unless  otherwise  provided. 
State  V.  McXen,  33  La.  Ann:  1383. 

At  that  time  a806)  the  English  statutes  on 
the  subject  of  depositions  In  crlmhuil  mat- 
ters, taken  before  coroners  and  magistrates, 
were  1  &  2  Philip  and  A^ary,  c.  13,  S  4.  6  and 
2  &  8  Philip  and  Mary,  c  la  Bishop  on 
Crlm.  Procedure  <3d  Ed.)  voL  1,  S  1198;  State 
V.  McNeU,  83  La.  Ann.  1334.  These  stotutea 
of  PhlUp  and  Mary  were  received  as  com- 
mon law  in  Louisiana.  83  La.  Ann.  1334; 
Bishop,  Grim.  Procedure,  i  1198.  They  pro- 
vided for  the  taking  in  writing  of  the  exam- 
ination of  a  party  accused  of  felony  and  <^ 
the  d^MHdtlons  of  others  cognisant  of  the 
facto  and  circumstances  of  the  case,  and  di- 
rected the  same  to  be  certified  to  tbe  court 
before  which  the  further  proceedings  wwe 
to  toke  place.  Bishop,  S  1198. 

The  statutes  of  Philip  and  Mary  were  ^- 
lent  as  to  what  should  b^  done  with  the  cer- 
tified examinations,  but  It  seems  the  con- 
struction of  the  common  law  upon  them  made 
tb^  competent  as  evidence  at  the  lata  trial 
on  proper  Aowlng  made.  Bishop  H  1198- 
1199. 

"Tbe  entire  doctrine  of  tiie  common  law  as 
to  depositions  before  committing  magis- 
trates," declares  Mr.  Bishop  In  section  1201 
of  the  3rd  Ed.  of  his  work  on  Criminal  Pro- 
cedure, "when  token  pursuant  to  statutes 
like  the  former  English  ones.  Is  epitomized 
In  11  &  12  Vict  c.  42,  8  17,  now  In  forca" 

And  then  he  quotes  (same  section)  as  fol- 
lows:— 

"If,  upon  the  trial,"  ete..  '*tt  shall  be  prov- 
ed by  the  oath  or  affirmation  of  any  creditable 
witness  that  any  person  whrae  deposition 
shall  have  been  taken  as  aforesaid  is  dead,  or 
is  so  111  as  not  to  be  able  to  travel,  and  If  also 
it  be  proved  that  such  deposition  was  taken 
In  the  presence  of  the  person  so  accused,  and 
that  he  or  his  connsel  or  attorney  had  a  full 
opportunity  of  cross-examining  the  witness, 
then,  If  such  deposition  purport  to  be  signed 
by  tbe  Justice  by  or  before  whom  the  same 
purports  to  have  been  taken.  It  shall  be  law- 
ful to  read  such  deposition  as  evidence  In 
such  prosecution,  without  further  proof  there- 
of, unless  It  shall  be  proved  that  such  depo- 
sition was  not  in  f&ct  signed  by  the  Justice 
purp(Htin£  to  sign  the  same." 

And  In  the  next  section  (section  120^  Mr. 
Bishop  declares:— 

"Tbe  law,  as  expounded  In  the  foregoing 
sections,  is  not  in  conflict  with  tbe  constitu- 
tional provision  securing  to  an  indicted  per- 
son the  right  to  meet  the  witnesses  against 
him  face  to  face.*  At  the  time  when  this 
doctrine  gives  (^portunlty  for  cross-examtua- 
tion,  he  does  or  may  thus  meet  them." 

We  conclude  the  trial  Judge  did  not  err 
In  permitting  the  deposition  of  Hoists  to 
be  read  to  the  jury. 

Defendant  next  complatos  that  he  was  not 
permitted  to  elicit  from  the  witness  Graydon, 
who  bad  been  the  co-defendant  of  Wheat, 
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when  on  the  stand  as  a  wltneaa  for  Wbeat; 
an  answer  to  the  question:— 

"When  yon  were  on  trial  for  the  killing  of 
Mark  M.  Fowlfces  did  yon  not  testis  as  a 
wltneEM  for  yourself  that  you  kUled  Fowlkes 
In  defense  of  your  own  life?* 

The  State  objected  on  the  ground  that  It 
was  an  attempt  to  get  befwe  the  Jury  former 
statements  and  declarations  of  the  witness 
made  by  himself  to  otiier  parties,  and  <m  the 
further  ground  that  it  was  an  attempt  to 
bolster  up  and  sui^rart  his  testimony,  when 
his  character  (as  a  witness)  bad  not  been  at* 
tacked. 

The  argument  of  defendant,  in  Us  brief, 
on  this  bill  of  excqttlons,  shows  that  the  pur- 
pose of  the  question  was  to  elicit  an  answer 
that  would  tend  to  strengthen  the  testimony 
which.  Graydon  had  Jnst  given  In  behalf  of 
Wheat 

In  another  Mil  of  exceptions  found  In  the 
record,  the  trial  Judge  states  there  was  noth- 
ing to  show  on  what  grounds  the  Jury  had  ac- 
quitted Oraydon,  and  adds  that  he  was  tried 
and  acquitted  on  the  genraal  plea  of  not  guil- 
ty. 

The  statement  made  by  Graydon  as  a  wit- 
ness In  his  own  behalf  when  he  was  on  trial 
for  the  murdw  of  Fowlkes,  that  he  had  kill- 
ed the  latter,  but  had  done  so  in  self  defense, 
was  clearly  Inadmissible  as  evidence  in  favor 
at  Wheat  wh^  the  latter  was  being  tried  for 
the  murder  of  Fowlkes;  and  the  fact  that  it 
was  wanted  by  the  defense  In  support  of 
other  testimony,  which  Graydon  bad  given 
m  the  witness  stand,  did  not  take  It  out  of 
the  rale  of  inadmissibility. 

Defendant  next  complains  of  the  following 
paragraph  In  the  written  charge  of  Oie  court 
to  the  jury*  vis:— 

"And  where  two  parties  are  charged  In 
one  Indictment  with  a  crime  as  principals, 
and  they  obtain  separate  trials,  the  fact  that 
one  of  the  parties  so  charged  as  prlnc^Ml  has 
been  tried  and  acquitted  does  not  authorize 
the  acquittal  of  tlie  other  party  charged,  If 
the  Jury  is  satlsfled  under  the  evidence  bo. 
yond  a  reasonable  doubt  of  the  guilt  of  such 
other  party.  Tou  have  no  right  to  pay  any 
attenti<m  to,  or  give  effect  to.  the  vradict  at 
the  Jury  In  any  othor  case  In  anlvlng  at  your 
verdict  In  this  case." 

This  deliverance  of  the  Judges  taken  in  con- 
nection with  the  full  charge,  contains  noth- 
ing of  error.  Goaaldoed  even  by  Itself,  in- 
depradent  of  the  full  charge,  we  fall  to  dis- 
cover reversible  error  lurking  In  It 

The  same  Is  true  of  another  paragraph  of 
the  charge  to  which  objection  was  likewise 
made.  It  Is  as  follows:— 

"If,  aftor  careful  and  Impartial  considera- 
tion of  all  the  evidence  in  the  case,  you 
should  find  and  believe  that  the  accused  took 
no  part  In  the  killing,  and  was  not  present 
for  tiie  purpose  of  aiding  and  assisting  in 
such  kUllng,  but  was  simply  a  by-standw,  or 
looker-OD,  or  if  you  should  entertain  a  reason- 
able doubt  such  as  I  have  explained  to  yon. 


as  to  whether  he  took  any  part  In  tiie  killing, 
or  as  to  whether  he  was  presoit  for  the  pur^ 
pose  of  aiding  and  assisting  in  the  kHUnft 
then  yon  should  give  him  the  benefit  oi  such 
reasonable  doubt  and  acquit  him." 

it  is  claimed  that  In  this  deliverance  the 
Judge  erred,  and  that  be  misled  the  Jury  by 
the  manner  of  stating  the  proposition.  Thus, 
*'lf  you  should  find  and  believe  that  the  ac- 
cnsed  took  no  part  in  the  killing  and  was  not 
present  for  the  purpose  of  aiding  and  asslBt- 
Ing  In  such  kUlIng,  ete.,^  whereas  the  ^per 
way  of  stating  It  would  have  been  **nnle8s 
you  find,  beyond  a  reasonable  doubt  that  the 
accused  did  take  part  in  the  killing,  and  was 
present  tar  the  purpose  of  aiding  and  aaalat- 
ing  in  sndi  klUing,  ete." 

The  argument  Is  that  Uie  reasonaUe  doubt 
In  this  charge  is  to  a  negative,  whoi  the  law 
gives  the  accused  the  boiefit  of  a  reaaonable 
donbt  as  to  an  affirmative  fact 

We  hold  the  manner  adopted  by  tiie  Judge 
of  Btattog  the  proposition  not  ot4eetlonaU& 

A  further  <AiJec11on  is  leveled  at  this 
charge,  to- wit 

"If.  after  a  careful,  honest  and  Inq^artlal 
consideration  of  all  the  evidence  In  this  case 
you  should  find  and  believe,  b^ood  a  rea- 
sonable doubt  that  the  accused  shot  and  kill- 
ed the  deceased  In  the  mannw  and  form  as 
charged,  or  that  he  aided  and  assisted  in 
such  killing  or  that  be  waa  ivesent  tor  the 
purpose  of  aiding,  abetting,  and  asatetfng  In 
tile  killing  of  the  deceased,  in  the  manner 
and  fonn  enlarged  in  the  Indictment  and  tiiat 
such  killing  was  dcme  with  malice  afore, 
thought  elthw  cEpresa  or  implied,  then  it 
would  be  your  awom  duty  to  find  the  acenaed 
guilty,  and  you  can  do  so  as  charged  without 
capital  punishment 

"Itt  after  a  careful  and  impartial  contfd- 
eratltm  of  all  the  evldwce  on  tiie  caae,  yon 
should  find  and  believe,  beywd  a  reasonable 
doubt  that  the  accused  killed  the  deceased, 
or  that  he  was  present  aiding,  abetting,  or  aa- 
dsting  in  BUfdi  killing,  or  that  he  was  presmt 
for  the  purpose  of  aiding,  abettbig,  and  as- 
slstlnK  In  the  killing  of  the  deceased,  and  that 
such  killing  was  unlawful,  and  witbont  le- 
^1  excuse,  or  Justification,  but  was  the  resolt 
of  a  sudden  violent  impulse  ol  pasdon.  caused 
by  a  swlous  or  highly  inrovoking  liijnry 
flicted  upon  the  person  Adng  tiie  killing, 
which  provocation  waa  not  caused  by  mere 
words,  nor  offmslve  nor  insulting  language 
but  was  suffident  In  the  minds  of  the  Jury 
to  excite  an  Irresistible  passion  in  a  reasm- 
able  person,  then  It  would  be  your  duty  to 
find  the  accused  guil^  of  manslaughter.** 

We  find  nothing  to  condemn  in  this  ddlv- 
erance. 

Another  objection  la  leveled  at  tills  dedam- 
tion  of  the  Judge:— 

"An  accomplice  la  strictly  defined  as  one 
who  la  associated  with  otheni  In  the  commis- 
sion of  a  crime;  and  wtaero  two  or  more  par- 
ties are  daarged  wltii  the  commission  of  a 
crime  jointly,  and  th^  are  tried  separately. 
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bi  sncb  event  elthw  becomes,  imder  tbe  law, 
a  competent  witneas  for  or  against  tbe  other; 
and.  where  such  wltneesee  teaOty,  It  is  the 
dnty  of  the  jury  to  take  their  testimony,  and 
w^gh  It  with  all  the  other  eTldence  in  the 
case,  under  tbe  general  rule  applicable  to 
all  other  witnesses,  and  to  give  to  thfr  evl* 
dence  of  snch  witnesses  Just  such  weight  as 
the  jury  thinks  it  fairly  entitled  to,  In  view 
of  all  the  other  STldence,  and  In  Tiew  of  his 
Interest,  if  be  has  any,  in  the  result  of  the 
prosecution." 

There  is  nothing  to  And  fault  witb  in  this 
■tatenient  of  tbe  law. 

An  objection  was  raised  to  this  portion  of 
tbe  charge.  Tlx:— 

"Should  yon  find  and  believe  from  all  tbe 
evidence  In  this  case,  beyond  a  reasonable 
doubt,  that  the  accused  was  guilty  as  char- 
ged In  tbe  indictment,  and  that  such  killing 
was  done  with  malice  aforethought,  and  In 
pursuance  and  furtberance  ot  a  common  de- 
sign, agreement,  or  concert  of  action,  be- 
tween the  accused  and  another  party,  and 
that  the  accnsed  was  present,  aiding,  assist- 
ing and  abetting,  or  advising  and  encomv 
aging,  or  that  the  accnsed  was  present  with 
the  Intent  and  for  the  purpose  of  aldlng> 
abetting,  and  assisting,  or  of  advising  and 
encouraging,  as  might  be  necessary  in  car- 
rying out  a  common  design,  intention,  and 
purpose,  then  he  is  equall;  guilty  with  the 
actual  perpetrator  of  the  bomldde,  although 
you  may  find  that  he  did  not  fire  a  shot,  or 
took  no  active  interest  In  the  difficulty.*' 

We  fall  to  appreciate  the  force  of  the  ar- 
gument presented  by  defendant's  counsel  to 
show  this  to  be  an  erroneous  charge. 

Counsel  for  the  defendant  had,  themselves, 
argued  to  tbe  Jury  what  they  considered  tbe 
law  relative  to  a  conspiracy  to  murder  was, 
and  had,  doubtless,  given  their  views  as  to 
what,  under  the  facts  of  the  case,  the  Jury's 
conclusions  in  respect  thereto,  should  be.  It 
was,  therefore,  entirely  proper  for  the  Judge 
to  charge  the  law  of  conspiracy  as  be 
thought  the  same  should  be  given  to  tbe  Jury, 
and  he  charged  it  correctly.  He  stated,  how- 
ever, in  tbe  bill  of  exceptions  taken  to  his 
ruling  refusing  a  new  trial,  that  he  does  not 
think  the  question  of  conspiracy  was  consid- 
ered by  the  Jury,  and  their  verdict  of  man- 
slaughter would  seem  to  confirm  his  belief. 

A  further  objection  was  made  to  this  dets 
laration  of  tbe  Judge:— 

"And  if  a  party  who  originates  and  pro- 
vokes a  difficulty  forfeits  the  right  of  self- 
defense,  no  person  present,  aiding,  abetting, 
and  assisting  such  party,  with  full  knowl- 
edge of  tbe  facts,  can  plead  self-defense." 

We  find  nothing  objectionable  In  this 
obarge.  It  Is  sound  law,  and  we  must  needs 
trust  to  the  discretion  of  tbe  Judge  tbe  ne- 
cessity and  desirability  of  It,  ccmsiderlng  tbe 
case  as  unfolded  to  the  Jury  by  the  evidence 
ndduced  and  by  argument  of  counsel. 

A  number  of  special  charges  were  asked 
bT  counsel  for  the  accnsed  and  those  denied 
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were  bron^t  vp  by  UHs  Ot  fxceptlon.  tfw 
regularity  of  whlcb  the  State  questions  1m- 
cause  written  up  and  signed  too  late. 

It  Is  not  ciHigidered  necessary  to  go  into 
an  examination  of  the  question  thus  raised 
In  view  of  tbe  conclusion  reached  on  tbe 
merits  of  the  charges  themselves. 

All  have  been  examined  and  It  Is  not  found 
that  reversible  error  was  committed  In  re- 
fusing them,  or  any  of  them,  and  It  is  con- 
sidered that  no  useful  purpose  would  be  sub- 
served in  reciting  at  length  in  this  oplnlou 
the  special  charges  asked,  nor  dlscuralng 
them  in  emteiuo. 

We  liave  thus  gone  throngh  wltb  all  the 
objections  discussed  In  tbe  bzlef  €i  couuel 
for  defendant 

There  are  many  bills  of  exception  found  In 
the  record  that  are  not  referred  to  in  tbe 
brief. 

It  was  stated  at  the  oral  argument  tbat 
these  were  not  to  be  consldend  waived  be- 
cause not  discussed. 

We  have  examined  them  and  found  In 
them  nothing  to  warrant  sending  the  case 
back. 

For  the  reasona  assigned  tbe  Judgment  ap- 
pealed fiKon  Is  affirmed. 

MONBOI^  J.  I  am  of  opinion  that  tbe  evi- 
dence as  to  sickness  of  tbe  witness  Holsteln 
was  improperly  admitted,  and  hence  that  bis 
testimony,  previously  taken,  was  Improperly 
admitted.  I  flierefore  dlssait 

On  Bebearing. 
(Feb.  16,  1904.) 
NIGHOLLJ3,  G.  J.  A  rehearing  was  grant- 
ed to  the  defendant  upon  tbe  question  as  to 
whether  tbe  court  had  erred  or  not  to  per* 
mlttlng  the  testimony  of  Philip  Holsteln,  tak- 
en at  tbe  prellmtoary  trial,  to  be  read  to  tbe 
Jury,  and  whether,  if  there  was  error,  nnder 
tbe  clrcumstanoes  ot  the  case,  it  was  reversi- 
ble error. 

W.  M.  Graydon  and  the  d^endan^  Wheat, 
were  Indicted  Jointly  by  tbe  grand  Jury  of 
Catahoula  parish  for  tbe  murder  ia  tbat 
parish  of  M.  M.  Fowlkes. 

A  change  of  venue  to  the  parish  of  Frank- 
lin was  granted  on  application  of  tbe  state, 
A  severance  having  been  granted,  Graydon 
was  tried  and  acquitted.  Wheat  was  tried' 
twice,  tbe  first  trial  resulting  in  a  mistrial. 
Upon  the  second  be  was  convicted  of  man- 
slaughter, and  recommended  to  the  mercy  of 
tbe  court,  and  be  appealed. 

This  court,  in  the  opinion  heretofore  ren< 
dered,  affirmed  the  Judgment  appealed  from, 
but  on  defendant's  application  for  a  rehear- 
ing a  rehearing  was  granted  to  the  extent 
above  stated. 

The  term  of  the  district  court  for  Frank- 
lin parish  commenced  on  Monday,  the  8d  of 
November,  1902.  On  Wednesday,  the  5tb  of 
November,  an  attachment  was  Issued  for 
Philip  Holsteln,  who  bad  been  summoned  as 
a  witness  on  the  part  ot  tiia  aMa» 
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On  the  mm  day  the  district  attorney  filed 
an  applicatiai  for  a  emtbaoance  of  llie  cage 
against  Wheat,  charged  irltii  murder.  He 
aUesed  Ihe  crime  had  be«  eommitted  In 
Gataboola  parish,  and  had  been  transferred 
tot  trial  to  FrankHn  parish;  that  PtalUp 
Holstelu,  a  reeUent  <a  Oatahonla  parish,  was 
an  huportant  and  material  witness  on  the 
part  of  the  state,  and  that  he  expected  to 
'prove  hy  him  all  fliat  he  bad  aald  when  he 
waa  on  ttie  stand  as  a  witness  at  the  iH«llm< 
Inary  trial  ot  the  case.  He  attadied  and 
made  that  testboony  part  of  his  moUcm  for 
the  contlnnanoe.  He  averred  that  In  addition 
to  the  statement  made  at  tiie  preceding  trlaU 
the  witness  wonld  swear  that  he  went  to 
ttte  accosed,  and  assisted  him  to  his  home  a 
short  distance  from  tbe  scene  of  the  homt 
dde;  that  he  helped  on  dress  him,  and  re- 
membered distlnctlj  taking  a  vest  off  ttf  him. 
He  averred  that  the  witness  had  been  dnly 
subpoenaed  through  personal  service;  that  he 
was  absent  without  his  knowledge  <»  con- 
sent; that  at  the  flrst  call  of  the  case  at  the 
then  term  the  witness  failed  to  appear,  and 
an  attachment  was  asked  for  and  obtained, 
and  had  been  placed  In  the  hands  of  the 
jherlfl  for  service  ^nd  was  then  In  that  offl- 
eer'B  hands;  that  be  knew  of  bo  witness  bj 
whom  he  eould  prove  all  the  above  facts, 
and  that  said  testimony  would  be  material, 
competent,  and  Important  testimony  on  the 
trial  of  the  case;  that  he  expected  to  have 
the  attendance  of  the  witness  at  the  nest 
regular  term  of.  court;  that  the  affidavit  was 
not  made  for  delay,  but  to  obtain  substantial 
justice.  He  accordingly  prayed  for  a  con- 
tlnnance. 

'  In  the  minutes  of  the  eth  of  November  the 
following  recital  appears: 

"The  accuseit  J.  H.  Wheat;  In  court 
Ther9  was  an  affidavit  for  contlnnanoe  filed 
by  district  attorney,  who,  after  said  affidavit 
had  been  filed,  consented  to  take  up  the  case 
for  trial,  which  was  done." 

It  appears  that  tiie  case  was  Immediately 
proceeded  with,  a  Jury  being  Impaneled  and 
sworn,  and  evidence  heard. 

Upon  the  trial  the  district  attorney  offered 
In  evidence  the  testimony  of  PhUlp  Holstein, 
taken  at  the  preliminary  trial,  which  was  rfr 
ferred  to  by  blm  in  bis  application  for  a  Gon- 
tlnoance.  Defendant  ottjected,  but  Us  ob- 
jections wcare  overmledC  and  the  testimony 
admitted.  ▲  bill  of  exceptlona  was  tekeu. 
In  this  bin  of  exceptions  it  is  steted:  That 
defendant  objected  to  the  Introduction  of  ttie 
evidence  m  the  ground  that  the  stete  had 
made  appllcaUon  and  affidavit  for  a  continue 
anoe  In  this  case  on  the  ground  of  the  ab- 
Bmce  of  this  witness  and  others  mention- 
ed in  said  application,  in  which  it  alleged 
that  be  upected  to  procure  the  attendance 
of  said  witness  at  the  next  term  of  court 
That  no  objection  waa  mad^  and  none  could 
be  made,  on  the  part  oC  tbe  defendant  to  a 
continuance.  That  said  application  was  tek- 
■q  op  and  submitted  to  the  court  before  an 


ordw  was  rradered  ttereon.  ne  stete  aban- 
doned the  application,  imd  announced  that  It 
did  not  desire  a  continuance  on  the  grounds 
steted  In  said  application,  and  announced  It- 
self ready  for  trial,  and  which  applicatioa 
for  a.contimunce  waa  not  acted  upon  by  the 
court  That  by  abandoning  Ite  right  to  pro- 
cure tiie  attendance  <tf  said  wlteesa  It  there- 
by waived  any  tii^t  tiliat  It  might  have  to 
offer  any  testimony  previouay  taken;  and 
that  the  stete  bad  no  legal  right  to  Intio- 
duce  the  d^osltkm  of  a  witness  untU  tt  waa 
shown  that  It  had  exhausted  all  reasonable 
legal  ronedleo  to  procure  the  personal  at- 
tendance of  aald  witness.  Second.  Hist  the 
said  paper  claiming  to  be  the  deposition  of 
said  Philip  Holstein  did  not  purport  on  tta 
face  to  have  been  taken  In  a  prellminaiy  «- 
amlnatlon,  tiiat  tben  was  no  certificate  <tf 
autbenticlty  upon  it  and  it  was  only  an  ex 
parte  affidavit  of  flie  said  PtAVp  Holstdn. 
Third.  That  tiie  evidence  upon  which  the 
stete  claimed  the  rlgbt  to  tetroduce  said  pa* 
per  was  insufficient  to  autfaorlce  Ita  Introdae- 
tlon.  That  said  objections  being  overruled 
by  the  court  and  said  paper  permitted  to  be 
read  to  the  Jury,  defendant  reserved  his  blD 
ot  exceptl<m,  and  attached  thereto  the  docu- 
ment purporting  to  be  the  tratlmony  of  said 
nillip  Holstein,  the  affidavit  for  a  contbm- 
ance,  the  minutes  of  the  court  and  the  tea- 
ttmony  offered  on  the  trial  of  this  objectlra. 
This  blU  signed  In  f^en  court  on  the  ISth  day 
ot  November,  1902. 

On  signing  the  bill  the  district  Judge  said: 
*The  testimony  of  Philip  Holstein  admitted 
In  evidence  was  taken  In  the  presence  et  de- 
fendantt  Oraydon  and  Wheat  and  tb^r  coon- 
sel  on  preliminary  examination.  It  was  tfgn- 
ed  by  the  witness  and  the  deputy  clerk  who 
took  It  down  to  the  presence  of  tbe  oonrt 
tbe  accused,  and  his  counsel,  and  Is  the  evi- 
dence thus  taken.  The  witness  was  a  red- 
dent  of  Catehoula  parish.  I  had  a  certiflcato 
from  his  attending  phyaldan  that  be  was 
unftble,  by  reason  of  sickness,  to  attend  this 
tstm  el  court  There  was  no  Question  ot 
the  honor  and  r^utetlon  ot  the  attending 
physician.  The  stete,  after  flUng  tbe  affida- 
vit for  a  contlniunce,  had  tbe  legal  right  to 
withdraw  it  and  proceed  to  .trial  on  tbe  hy- 
pothesis of  using  the  testimony  of  tbe  abeent 
witness.  An  attachment  had  been  issued  for 
tUs  witness,  but  it  waa  within  the  knowl- 
edge of  tbe  court  that  It  could  not  be  re- 
turned in  time  for  trial  at  this  twm,  thm 
being  only  one  week's  Jury." 

The  testimony  taken  on  the  trial  of  the  ob- 
jections was  as  follows: 

"Hon.  D.  N.  Thompson,  swon,  says:  *0n 
last  Sunday  I  received  a  cwtlAcat^  which  I 
recognized  to  be  the  writing  of  Dr.  J.  H.  H(d- 
stein,  who  resides  to  JonesviUe^  which  cortUt- 
cate  stated  Capt  ^il.  Holateto  was  sick,  and 
unable  to  attend  this  sesdon  of  tbe  court  I 
left  home  on  Monday  morning,  and  thou^t  I 
had  the  certlflcato  with  m^  but  after  reach- 
ing Winnsboro^  on  ^f«»**iimtiYn  X  fffynl  K 
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did  Dot  bftve  It  The  eertlflcate  wai  either 
left  at  home,  or  lost,  or  mislaid.  I  reilde  at 
Harrlsonbmiff,  Catahoula  parlab.  JonesTllle 
Is  fn  Catahonla  parlab.* 
*<]nM8-examlned: 

**  *I  think  I  hare  seen  Dr.  7.  H.  Holsteln 
write  and  sign  his  name,  and  I  think  I  know 
Us  slgnBtore.  I  received  the  certlllcate  on 
last  Snnda7f  the  2d  Instant  I  do  not  remem- 
ber  the  date  of  tiie  certificate.* 

*^l8trlct  Attorney  offers  the  snbpcena  to 
FhU  Holsteln,  and  the  retora  thereon,  and 
the  filing  thereof;  offers  the  minutes  <tf  the 
conrt  ct  Wednesday,  showing  order  for  at- 
tachment for  this  witness;  offers  the  min- 
ntea  of  the  September  term  of  this  coart 
showing  that  all  wltneaaea  In  tiUs  case  were 
discharged  tiU  the  first  Monday  In  NoTem- 
ber,  1902.  Defendant  offers  in  evidence  the 
affldavlt  for  a  continnance  flled-by  the  dis- 
trict attorney,  and  filed  on  the  sixth  Instant** 

Defendant  moved  for  a  new  trial,  and 
among  other  grounds  assigned  as  grounds  he 
declared  that  tiw  conrt  erred  In  admitting  the 
testimony  of  PhUlp  Holsteln  taken  before 
the  prellmlnaij  trial;  tiiat,  as  the  evidence 
showed,  the  witness  was  not  absent  from 
the  states  bnt  present  at  his  home  In  Cata- 
honla parish.  The  motion  for  a  new  trial 
was  overruled. 

After  the  case  reached  the  Supreme  Court, 
defendant's  connsM  filed  an  aiBdavlt  made  by 
Holsteln  that  he  was  not  sick  at  the  time 
at  tb»  trial,  but  the  statement  to  that  effect 
was  withdrawn  by  blm  In  a  subsequent  affi- 
davit in  which  he  declared  that  in  his  first 
affidavit  he  was  under  a  mistake  ss  to  Une 
time  of  the  trIaL 

The  homicide  wlilch  gave  rise  to  this  action 
was  committed  in  the  parish  of  Catahoula. 
The  case  was  tried,  however,  in  the  parish 
of  Frauklln.  Holstelu,  the  witness  whose 
testimony  taken  on  the  preliminary  Investi- 
gation was.  In  consequence  of  his  absence 
troTD  the  court  in  Franklin  parish  at  the 
time  of  the  trial,  read  to  the  Jury,  was  a 
resident  of  the  parish  of  Catahoula.  He  had 
been  subptsnaed  as  a  witness  tlirough  person- 
al service,  and,  falling  to  appear,  an  attach- 
ment had  been  Issued  to  secure  his  presence, 
and  placed  in  the  bands  of  the  sheriff,  but 
on  the  day  of  the  trial  It  bad  not  yet  been 
served.  The  district  attorney  made  the  fail- 
ure of  the  witness  to  appear  at  the  trial  the 
basis  for  the  application  for  a  continuance 
which  Is  referred  to  In  the  statement  of 
facts.  The  materiality  and  Importance  of 
his  testimony  to  the  state  was  therein  al- 
leged, the  statement  being  also  made  that 
the  state  expected  to  procure  the  attendance 
of  the  witness  at  the  next  regular  term  of 
court  This  application  was  withdrawn  by 
the  district  attoni^,  and  the  case  went  to 
trial  without  objection  from  the  defense. 

While  the  reason  for  this  withdrawal  of 
tihe  application  for  a  continuance  is  not  di- 
rectly shown,  we  tiilok  we  can  fairly  assume 
(bat  tha  district  attunej  had  aieertalned  In 


some  way  that  the  witness  was  sick  at  Us 

home  In  Catahoula  parish  at  the  time,  and 
believed  that  under  that  condition  ct  faet» 
the  presMice  of  the  witness  in  court  would 
not  be  essential,  and  that  his  testimony  tak- 
en at  the  prellmluarr  examination  could  be 
read.  The  defense  claims  that  It  was  taken 
by  Buzprlse  by  the  attempt  to  have  the  tes* 
timony  read;  that  It  naturally  believed  that 
the  dlscontlnnance  of  the  application  for  a 
contlnuanee  was  an  abandMiment  on  tha 
part  of  the  prosecution  to  otUlsa  the  tasH* 
mony  of  Holsteln  at  all. 

The  district  judge  allowed  the  testimony 
to  be  read,  basing  his  action  upon  his  con- 
clusion from  a  certificate  which  bad  been 
forwarded  to  him  by  a  physician  that  Hah 
stein  was  sick  at  his  horns  In  Catahoula  pai^ 
Uh  at  the  tlme^  and  therefore  his  testimony 
could  be  read  In  his  absence.  It  was  and 
Is  now  claimed  that  the  Judge  did  not  hars 
before  him  any  legal  or  sufficient  data  up<» 
which  to  base  the  couclaslon.  Defendant  at- 
tempted, through  the  filing  In  this  court  of  an 
affidavit  of  Holsteln,  to  establish  as  a  fact 
that  he  was  not  sick  at  the  date  of  the  trIaL 
This  statement  of  Holatein  was  withdrawn 
by  a  later  affldavll^  In  which  he  decUred  that 
It  was  made  In  error  as  to  the  date  of  the 
trial.  For  the  purposes  of  this  case  we  will 
assume  that  Holsteln  was  In  point  of  fact 
sick  on  the  day  of  the  trial,  and  that  there- 
fore^  his  attendance  at  the  trial  at  that  time 
was  not  feasible.  Did  that  fac^  under  the 
peculiar  circumstances  of  the  case,  warrant 
the  reading  to  the  Jury  the  testimony  of  the 
witness  taken  on  the  preliminary  Investiga- 
tion? We  do  not  think  it  did.  The  flact 
must  not  be  overlooked  that  the  case  was  not 
on  trial  In  the  parish  where  the  homldde 
was  committed,  and  where  the  witnesses 
resided,  bnt  it  was  at  the  Instance  of  the 
state  on  trial  In  another  pariah  under  a 
change  of  venue.  Tlie  duty  of  the  proseco- 
tlon,  under  such  drcnmstances,  to  have  ths 
witnesses  for  the  state  present  In  court  so  as 
to  give  the  defense  an  opportunity  for  cross- 
examination  in  presence  of  a  Jury  was  much 
greater  than  had  the  case  been  tried  In  the 
place  of  the  commission  of  the  crime,  and 
had  the  absent  witness  resided  In  another 
pariah;  and  for  this  same  reason  the  right 
of  the  defense  to  Insist  upon  the  attendance 
of  the  witnesses  at  couri  was  also  greater. 
We  think  that;  had  the  defense  anticipated 
that  the  dlsctmtlnnance  ot  the  application  for 
a  continuance  would  have  been  followed 
later  by  an  attempt  to  have  the  deposition  of 
Holsteln  read  to  the  Jury,  It  would  have 
had  the  legal  right  itself  to  have  had  the 
case  continued  to  the  next  term,  not  for  the 
purpose  of  having  Holsteln  present  to  be 
used  as  Its  own  witness,  but  to  secure  bis 
presence  so'  as  to  enable  the  defendant  to 
cross-examine  him  after  direct  examination 
by  the  atate.  ' 

We  do  not  say  that  0ie  state  did  not  bar* 
the  right  to  dlscmtlniie  tha  appUcatton  tot  m 
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continoAnce,  but  It  could  not,  simply  be- 
caoae  Holstein  waa  sick  at  Us  home,  enable 
Itself  at  that  tenn  of  court  to  read  bis  tes- 
timony taken  at  the  preliminary  trial,  when 
the  district  attorney  had  declared  himself 
that  this  witness*  presence  at  the  next  term 
of  court  conld  be  procured.  Had  the  case 
been  on  trial  In  Oatahoula  parish,  had  Hol- 
stein been  subpoenaed  as  a  witness  on  the 
trial  tlirongta  perswoal  service  and  had  be 
been  nnable  to  be  present  by  reason  of  atefc- 
ness  at  his  home,  we  do  not  think  It  conld 
be  claimed  ttiat  bis  testimony  given  at  tiie 
prellmlnaiy  InresUgatlon  cookl  have  been 
read. 

The  state  would  not  have  been  authcn-lzed 
to  read  It  under  such  drcnmstances,  but 
wiftild  have  been  compelled  to  have  the  case 
to  over,  if  HoIsteln'B  testimony  was  neces- 
sary or  Important;  e^edally  in  view  of  the 
fact  that  the  whole  testimony  could  be  taken 
In  presence  of  the  Jury  at  the  next  regular 
term  of  court  We  think,  for  the  pnipose 
of  testing  the  rights  of  the  parties  on  this 
question,  matters  most  be  disposed  of  as  If 
this  case  was  on  trial  In  Catahoula  parish, 
though  In  fact,  under  a  change  of  venue,  It 
was  on  trial  In  the  parish  of  Franklin,  and  as 
if  the  witness  Holstein,  having  been  sum- 
moned to  appear,  as  a  witness  for  the  state 
on  the  trial,  was  nnable  to  do  so  by  reason 
of  sickness  at  that  term  of  court,  but  bis  at- 
tendance could  be  procured  as  a  witness  at 
the  next  term. 

Viewing  matters  from  that  standpoint,  we 
think  Holsteln's  testimony  taken  at  ttie  pre- 
liminary investigation  should  not  have  been 
read  to  the  jury,  and  that  defendant  was 
deprived  of  the  legal  right  which  he  would 
Iiave  bad  to  cross-examine  the  witness  In  the 
presence  of  the  jury  which  tried  him. 

For  the  reasons  herein  assigned,  the  ver^ 
diet  of  the  Jury  and  the  Judgment  of  the  court 
based  thereon  ate  hereby  annulled,  avoided, 
and  rewsed,  and  this  cause  is  reinstated, 
and  remanded  to  the  district  court  for  fnr- 
ttm  proceedings  according  to  law. 


(Ul  L*.  884} 

No.  14,652. 
AMEBIOAN  HOMDSTOAD  00.  T. 
KABSTENDIEK.* 
<Snprema  Court  of  Louisiana.  Dee,  14,  1908.) 

VXNDOR'S  LIBN-SALID  BT  H0ME3TBAD  ASSO- 
CIATION-ACTION FOR  PRIOB-OON- 
BTITOTIONAL,  LAW. 

1,  Act  No.  IIB,  p.  177,  of  1888,  provides  that 
proper^  may  be  sold  for  cash,  and  resold  to  the 
original  owner  by  a  homestead  association  on 
terms  of  credit,  and  that  the  second  conveyaDce 
is  to  be  regarded  as  a  sale  from  which  there 
Bprings  a  vendor's  lien  In  favor  of  the  associa- 
tion. 

2.  Where,  by  way  of  defense  to  an  action 
brought  by  a  oMneatead  association  to  recover 
the  price  of  property  said  to  have  been  sold,  It 
Is  alleged,  without  specification,  that  the  plain; 
tifl  has  not  compiled  with  the  providons  of  Act 
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No.  lis,  p.  177,  of  1888,  and  no  proof  Is  ad- 
duced in  support  of  the  allegation,  such  detMwa 
Is  entitled  to  no  eonrideration, 

S.  Act  No.  116,  p.  177,  of  1888,  In  regnlatlne 
the  boainesa  of  homestead  associations,  ano 
declaring  that  transactlona  with  Gxtm  purport- 
ing to  be  sales  shall  be  so  condderedt  la  ap^ica- 
ble  to  all  persons  who  may  choose  to  form 
such  associations  or  to  eagsge  in  such  transac- 
tions with  them,  and  does  not  deny  to  any  per- 
son tbe  equal  protection  of  the  laws.  In  viola- 
tion of  the  fonrteenth  amendment  to  uie  Consti- 
tution of  the  United  States,  or  confer  any  sp^ 
cial  or  exclusive  right,  privilege,  or  Immunitr* 
In  violation  of  artlcM  48  of  the  Oenstitutioo  of 
this  state. 

4.  This  court  adheres  to  the  ruling  made  in 
the  matter  of  the  Succession  of  BienveDU.  81 
South.  193,  106  La.  605,  that  Act  No.  115.  p. 
177,  of  18S8,  is  not  repugoaut  to  article  31  of 
the  Constitution,  as  embracing  more  than  one 
subject 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Farlsb 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  the  American  Homestead  Com- 
pany against  Marion  M.  ELarsteadlek.  Judg- 
ment for  plaintiff,  and  defendant  appeal!. 
Affirmed. 

Valentine  J.  Stents  and  George  J.  tJnter- 
elner,  for  appellant  Henry  Gblapella,  for 
app^Jee. 

MONROE,  J.  Plaintiff  snes  for  the  recov- 
ery of  a  balance  alleged  to  be  due  on  a  pRHu- 
Issory  note  executed  by  defendant  and  for 
recognition  of  the  vendor's  Uen.  togetb^ 
with  a  mortgage  and  pledge  by  which  tbe 
same  purports  to  be  secured,  as  also  for  tho 
reimbursement  of  money  expended  In  the 
payment  of  taxes  on  the  property  alleged  te 
have  been  mortgaged. 

The  defendant  answers  that  the  note  sued 
on,  though  Identified  with  a  notarial  act  aa 
representing  the  purdiase  price  of  Immov- 
able property  sold  to  her  by  the  plaintiff,  was 
In  reality  given  In  consideration  of  a  loan  of 
money  obtained  by  her  from  the  plaintiff  at 
the  Instance  and  for  tbe  benefit  of  her  hos- 
band,  and  for  which  she  Is  not  liable.  Fnr^ 
ther  answering,  she  alleges  that  if  Act  No. 
115,  p.  177,  of  1888,  be  reUed  on,  then  thst 
said  act  Is  miconsUtutlonal,  for  this,  to  wit: 
(1)  That  it  contains  more  than  one  object; 

that  It  is  unequal  in  its  operation;  (3> 
that  it  grants  special  privileges  to  homestead 
associations,  which  are  not  enjoyed  by  other 
corporations  or  by  Individuals.  And  she  fur- 
ther alleges  that  plaintiff  has  not  complied 
with  the,  provisions  of  said  act  There  was 
Judgment  In  the  district  court  In  favor  of 
the  plaintiff  aa  prayed  for  (L  e^  for  $949.85, 
as  the  balance  due  on  the  note,  with  attor^ 
ney*s  fees  and  Interest;  and  for  167.87  on 
account  of  taxes  paid,  with  Interest);  tin 
whole,  with  recognition  of  the  vendor's  lien 
and  mortgage  on  the  Immovable  property 
described  In  the  petition,  and  with  recogni- 
tion of  the  pledge  of  certain  shares  of  stock 
In  tbe  plaintiff  company. 

It  appears  from  the  evidence  that  1b  Jnly, 
1887,  the  plalntia  sold  to  tbe  defendant  a 
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married  woman  administering  a  paraphernal 
estate,  who  was  also  Jofned  and  authorized 
by  hex  hnsband,  and  who,  for  the  purposes 
of  the  transaction,  became  a  snbscrlber  to 
Its  stock,  the  ImmoTable  property  here  In 
question,  for  a  price  pa^ble  In  hutallmokts 
maturing  daring  a  series  of  years*  and  se- 
cnred,  as  Is  usual  In  such  cases,  by  voidoT'a 
Hen  and  mortgage  on  the  pTopecty,  and  by 
pledge  of  her  stock;  that  the  price  so  agreed 
on  was  eventually  paid;  and  that  there- 
after, to  wit.  In  May.  1896,  the  defendant  ap> 
plied  for  a  loan  of  $2,000,  to  secure  which 
the  property  In  question  was  transferred  to 
the  plaintiff,  and  by  the  plalntlfT  retransfcr- 
red  to  her,  subject  to  mortgage  and  vendor's 
privilege,  to  which  was  added  the  additional 
security  of  10  shares  of  stock,  Indndlng  5 
shares  for  which  the  defendant  had  origi- 
nally subscribed,  and  for  the  ottier  5  shares 
of  which  she  subscribed  for  the  purpose  of 
the  transaction— the  act  in  question  contain- 
ing the  usual  clauses  with  regard  to  taxes. 
Insurance,  and  attorney's  fees.  It  further 
appears  that  during  the  several  years  fol- 
lowing the  date  of  this  transaction  the 
amount  of  the  principal  debt  thus  Incurred 
by  the  defendant  was  reduced,  by  the  pay- 
ment of  Installments  due  upon  her  stock,  1^ 
a  sum  aggregating  $1,050.15,  but  that  for 
more  than  six  months  prior  to  April  12,  1902, 
she  had  defaulted  in  such  payments,  and 
that  agreeably  to  the  terms  of  her  contract, 
the  balance  of  said  debt,  represented  by  the 
note  sued  on,  together  with  attorney's  fees, 
as  stipulated,  and  the  amounts  disbursed  by 
the  plaintiff  for  the  preservation  of  the  prop- 
erty, became  at  once  due  and  exigible. 

The  defendant  testifies  that  she  was  In- 
duced to  borrow  the  money  In  qtiestlon  by 
the  importunities  of  her  husband,  and  In 
order  to  secure  peace,  and  that  It  Inured  to 
his  benefit  She  also  testifies,  however,  that 
she  made  no  declaration  to  that  effect  when 
she  executed  the  acta  of  sale  and  purchase 
and  the  note,  and  subscribed  to  the  stock,  up- 
on the  basis  of  which  the  mon^  was  obtabi- 
ed.  Nor  does  It  appear  that  the  plalntlfl  was 
otherwise  Informed  of  the  disposition  that 
she  intended  to  make  of  the  money  ao  ob- 
tained. 

Opinion. 

Assuming  to  proceed  upon  the  basis  of  the 
pleadings  and  facts  as  thus  stated,  the  coun- 
sel for  the  defendant  argue  their  case  by 
propounding  and  answering,  In  their  own 
w^ay,  certain  questions,  which  will  now  be 
considered  seriatim,  to  wit: 

1.  "Does  a  sale  for  cash,  and  a  resale  on 
terms  of  credit— both  acts  being  passed  at 
one  and  the  same  time— constitute  a  valid 
sale,  so  as  to  give  rise  to  a  vendor's  privilege 
to  the  holder  of  the  note  for  the  unpaid  pur- 
chase price;  it  not  being  In  the  hands  of  an 
innocent  third  person?" 

Premising  by  saying  that  It  does  not  ap- 
pear  that  the  sale  and  resale  in  this  case, 
though  made  on  the  same  day*  were  made 


at  one  and  the  same  time,  the  answer  to  this 
qnestlon  may  be  given  in  the  language  of 
Act  No.  lis,  p.  178,  of  1888,  relating  to  home- 
stead associations,  which,  so  far  as  It  need 
be  quoted,  reads: 

**Sec  4.  •  •  •  That  It  shall  be  lawful 
tot  such  assodatlons  to  purchase  from  any 
shareholder,  or  other  person,  any  real  es- 
tate. Improved  or  unimproved,  and  to  sell 
the  same,  either  in  the  same  condition  or 
after  improving,  r^alring,  or  building  on 
the  same,  to  any  shareholder  or  other  per- 
son, provided  *  *  •  that  In  case  such  as- 
sociation shall  purchase  property  from  any 
person  and  shall  afterwards  sell  the  same 
property  to  the  same  person,  then,  such  as- 
sociation shall  have  the  vendor's  lien  and 
privilege  on  the  property  so  sold  for  the 
security  of  the  payment  of  the  mimey  due 
by  such  person;  that  such  associations  are 
authorized  and  empowered  to  contract  and 
agree  with  any  i>erson  to  purchase  from  such 
person  any  property,  and,  afterwards,  to  sell 
the  same  pro[)erty  to  the  same  person,  even 
though  said  agreements  may  be  made  at  one 
and  the  same  time;  and  such  contract  and 
arrangement  shall  not  be  considered  or  dealt 
with  as  a  loan,  but  as  a  sale  to  the  associa- 
tion and,  then,  a  resale  to  the  person  from 
whom  the  association  acquired  it  and  such 
association,  to  secure  the  amount  due  by 
such  person,  shall  have  all  the  rights,  privi- 
leges and  securities  which  are  now  accorded 
by  law  to  the  vendor  of  property." 

Apparently  for  the  purpose  of  showing 
that  this  question  has  been  otherwise  an- 
swered, the  learned  counsel  refer  us  to  the 
case  of  Homestead  Co.  v.  Llnlgan,  46  La. 
Ann.  1118,  16  South.  809;  Richard  v.  Build- 
ing &  Loan  Association,  49  La.  Ann.  483,  21 
South.  »43;  Terry  v.  Gilkeson,  BO  La.  Ann. 
1040,  24  South.  128;  Davis  v.  Kendall,  60 
La.  Ann.  U21,  24  South.  264.  But  the  pur- 
pose mentioned  Is  not  subserved  by  those 
authorities.  On  the  contrary,  In  Homestead 
Co.  V.  Unigan  a  transaction  very  similar  to 
the  one  now  under  consideration  was  fully 
sustained;  the  questions  whether  a  stock- 
holder to  whom  a  loan  had  been  made  could 
be  heard  to  challenge  the  capacity  of  the  cor- 
poration; whether  the  loan,  as  made,  was 
tainted  with  usury;  and  whether  install- 
mente  on  stock  subscriptions  already  paid 
were  forfeited  to  the  company  by  default  in 
the  payment  of  those  subsequently  accruing 
— being  decided  in  the  negative.  In  Richard 
V.  Building  &  Loan  Association,  the  judg- 
ment of  the  district  court  maintaining  an  in- 
junction against  an  order  of  seizure  and  sale 
obtained  by  the  association  on  the  ground 
that  the  transaction  was  a  mere  loan,  taint- 
ed with  usury,  was  reversed  by  this  court 

And  the  cases  of  Terry  v.  Gilkeson  and 
Davis  V.  Kendal]  did  not  arise  out  of  trans- 
actions with  homestead  assodations. 

In  connection  with  the  legal  propositions 
here  presented,  the  counsel  for  the  defend- 
ant argue  that  It  Is  not  shown  that  f<he  re- 
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celTed  the  proceeds  of  tbe  loan  (X.  e^  tbe 
proceeds  of  the  eale  made  by  her  to  the 
aseociatlon);  "the  only  evidence  [they  say] 
being  that  a  check  for  91,700,  payable  to  the 
order  of  Emlle  J.  Barnett,  was  given  to  Har- 
nett, the  notary.  There  la  no  evidence  that 
she  [defendant],  or  any  person  other  than 
Bamett,  received  tbe  money."  The  defend- 
ant, however,  allegea  In  her  answer  that 
the  possession  of  the  money  "was  secured  by 
ber  aald  bosband,  and  nsed  by  him  for  his 
own  purposes";  and  It  Is  abundantly  shown 
and  admitted  tbat  the  defendant  was  repre- 
sented by  ber  husband  in  her  dealings  with 
the  plaintiff,  save  in  tbe  actual  execution  of 
the  acts  of  sale  and  resale,  and  that  in  this 
matter  she  was  authorized  by  him.  Under 
these  etrcunistances,  in  the  absence  of  any 
charge  of  fraud,  and  in  view  of  tbe  provi- 
sions of  CUT.  Code,  art  2237,  of  Act  No.  115, 
p.  177,  of  1888,  and  also  of  Act  No.  74,  p. 
88^  of  1884,  her  acknowledgment  of  the  re- 
ceipt of  the  price,  in  tbe  sale  made  by  ber, 
and  of  tbe  title  of  the  vendor,  in  the  resale 
to  her,  are  conclusive. 

2.  **Oan  a  corporation  obtain  the  benefits 
of  Act  No.  116,  p.  177.  of  1888.  when  It  has 
not  compiled  with  its  requirements?" 

In  her  supplemental  answer,  defendant  al- 
leges "tbat  in  the  event  of  this  honorable 
courfs  concluding  that  Act  No.  115,  p.  177, 
of  1888,  Is  consUtuUonal.  then  •••  re- 
spondent avers  that  plaintiff  has  not  com- 
plied with  Its  provisions,  and  cannot  obtain 
any  of  its  benefits  nntU  its  pioTlsIons  are 
complied  with." 

N6  evidence  was  offered  to  sustain  this 
very  vague  averment  In  tbe  brief  which 
bas  been  filed  on  behalf  of  defendant  it  is 
said  that  the  plaintiff  bas  not  exacted  a  bond 
of  fl,000  from  its  secretary  and  treasurer. 
It  Is  not,  however,  suggested  that  the  de- 
fendant, who  lias  dealt  with  the  plaintiff 
for  15  years  wlthont  complaint  on  that  ac- 
coont,  has  thereby  sustained  any  losa  More- 
over, as  we  have  stated,  tbe  failure  thus  sug- 
gested in  tbe  brief  is  not  alleged  In  the' 
pleadings,  and  Is  not  proved. 

8.  *'I>oes  Act  No.  115,  p.  177,  of  1888,  apply 
to  contracts,  the  object  of  which  Is  not  to 
provide  a  loan  for  tbe  borrowing  memb«,  but 
merely  to  secure  a  repayment  of  the  loan,  as 
in  this  caser 

According  to  the  kinguage  of  Its  charter, 
one  of  the  purposes  for  which  tbe  plahi- 
tlff  la  Incorporated  Is  the  lending  of  money 
upon  morti^ge  or  other  security.  By  the 
act  referred  to.  It  la  authorized  to  buy  prop- 
erty for  cash  and  resell  It  to  Its  vendor  on 
terms  of  credit;  and  whilst  as  a  result,  tbe 
original. ownw  obtains  an  amount  of  money 
for  the  r^ayment  of  which  it  might  be  said 
that  the  property  stands  as  security,  the  stat- 
ute declares  that  the  transactions  shall  be 
considered  sales,  and  the  parties  thereto  must 
be  presomed  to  contract  with  reference  to  the 
law. 

4,  In  the  brief  of  defendant's  counsel*  It 


Is  said  Cbat  "Act  No.  115.  p.  177.  of  1888,  is 
repugnant  to  the  Constitution,  In  this:  That 
it  Is  unequal  in  Its  operation.  It  grants  priv- 
ileges to  homestead  associations  not  enjoyed 
by  other  corporations  or  Individuals.  Tbat 
it  is  a  local  and  special  law,  such  as  Is  de- 
nounced by  the  Constitution  of  Lonislana  of 
1879  and  1898.'* 

In  the  answer  filed  on  behalf  of  defendant 
there  Is  no  charge  that  the  act  referred  to  Is 
local  or  special,  and  the  other  charges  of  un- 
constitutionality are  stated  as  follows,  to 
wit: 

"(2)  Because  the  said  act  is  unequal  in  Its 
operation,  In  violation  of  the  provisions  of 
the  Constitution  of  the  United  States.  0) 
Because  said  act  grants  ^)e4^1  privllegea 
to  homestead  associations,  which  are  not  en- 
Joyed  by  Individuals  and  other  corporations." 

Dealing  with  these  defenses  as  they  are  set 
up  in  tbe  pleadings,  it  would  appear  that 
they  are  both  Intended  to  be  founded  upon 
some  provision  of  the  Constitution  of  tbe 
United  States— presumably,  on  the  last  claoae 
of  section  1  of  the  fourteenth  amendment 
which  declares  that  no  state  shall  "deny  to 
any  person  within  its  Jurisdiction  the  equal 
protection  of  its  laws."  We  are.  however, 
unable  to  discover  In  what  way  the  equal 
protection  of  the  law  has  been  denied  to  the 
defendant  by  a  statute  which,  in  regulating 
tbe  business  of  homestead  association^  and 
declaring  tbat  transactions  with  them  pur^ 
porting  to  be  sales  shall  be  so  considered,  la 
applicable  to  ail  persons  who  may  choose  to 
form  such  associations,  or  to  engage  in  such 
transactions  with  them.  "Equal  protection 
of  the  laws,"  says  the  Supreme  Court  of  the 
United  States,  'is  not  denied  to  any  person 
by  a  statute  which  Is  applicable  to  all  per^ 
sons  under  like  circumstances,  and  does  not 
subject  tbe  Individual  to  any  arbitrary  exer- 
cise of  power."  Lowe  v.  Kansas,  1(3  U.  S. 
81,  16  Sup.  Ct  1031,  41  U  Ed.  7a  Ui»on  the 
other  hand,  from  the  language  of  the  brief, 
it  appears  that  defendant's  counsel  are  re- 
lyli^  for  the  support  of  the  defense  thus  set 
up,  as  well  upon  the  Constitution  of  the  state 
as  upon  that  of  the  United  States,  though  the 
particular  provision  relied  on  Is  left  to  in- 
ference. If  It  be  article  48  of  the  present 
and  article  46  of  the  preceding,  Constitution, 
the  argument  of  the  counsel  is  answered  in 
the  following  excerpt  which  we  quote  from 
the  able  opinion  of  the  Judge  a  quo,  to  wit: 
'The  Constitution  (article  48)  prohibits  only 
local  or  special  laws  granting  to  any  corpo- 
ration, association,  or  individual  any  special 
or  exclusive  r^fat  privilege,  or  immunity. 
But  the  act  of  1888  is  neither  local  nor  spe- 
cial, but  general;  nor  does  it  grant  to  any 
corporation,  association,  or  Individuid  any 
special  or  exclusive  privily.  It  merely 
grants  to  a  certain  class  of  corporations  cer- 
tain privileges  not  enjoyed  by  Indlvldnala 
or  by  corporations  belonging  to  a  dlffomt 
class.  *  *  *  There  can  be  no  doubt  of  the 
authorl^  of  tbe  Legislature  to  confer  on  a 
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Cfrea  class  of  corporations  powers  and  priv- 
ileges not  conferred  on  IndlTldaals.-  *  *  • 
Bnt  fai  such  cases,  tiie  laws  being  general, 
and  tbe  Individuals  being  free  to  organize 
themselves  Into  snch  corporations,  it  follows 
that  the  rights  conferred  are  really  conferred 
on  all  citizens  allke^  provided,  solelj,  they  be 
exercised  tuider  certain  forms,  and  for  cer- 
tain purposes." 

The  objection  that  Act  No.  115,  p.  177,  of 
1888,  Is  unconstitutional,  because  It  contains 
"more  than  one  object,"  was  considered  In 
Succession  of  Blenvenn,  106  lA.  D85,  SI 
South.  193,  and  faield  to  be  not  well  founded. 
W«  adhere  to  that  ruling. 

The  judgment  appealed  from  la  according- 
ly aCBrmed* 


(lU  La.  801) 

No.  14,745. 

AVBET  V.  SBQURA  SUGAB  CO.,  Limited. 
(Snprone  Court  of  Loidslana.  Nov.  16^ 
GONTRACT-BRBACH— bAMAQEST-WAIVSR. 

LTbe  defendant  compBOV  tnnilshed  monev 
and  lupplies  to  the  plaintiff  to  cuItiTate  and 
make  his  crop  of  sugar  aod  molasses,  retain- 
ing a  iffivilege  and  pledge  upon  the  same. 
It  also  entered  into  a  cane  planter's  contract 
with  him.  The  contract  provided  that  In  the 
event  of  certain  mishaps  to  tbe  defendant 
the  contract  would  t>e  null  and  void.  Uishape 
did  happen,  but  defendant  dectad  then  to  keep 
it  in  force,  and  still  assured  plaintiff  It  would 
■are  bis  crop.  When  defendant  announced 
to  plaintiff  that  it  had  terminated  the  contract, 
It  was  impossible  to  obtain  tran^rtation  else- 
where, and  a  DortioD  of  his  cane  was  left  stand- 
ing Id  the  fielo,  and  in  windrow,  and  it  was  lost. 
It  would  have  been  a  vain  ana  useless  act  un- 
der tbe  circumstances  tor  plaintiff  to  have  cut 
and  hanled  cane  to  the  derrick  on  plaintiff's 
plantation  for  delivery  to  defendant,  as  the  con- 
tract called  for,  aud  be  was  relieved  from  do- 
ing BO.  '  It  was  the  duty  of  tbe  defendant  to 
have  receired  delivery  of  the  cane  at  plaintiff's 
•tatioB.  He  failed  to  do  so,  and  is  responsible 
for  the  loes  on  the  cane  left  In  tbe  fidd,  at  the 
price  fixed  upon,  less  the  amount  to  be  allowed 
f(w  expenses  of  tbe  derrick  and  loading  which 
was  not  Incurred. 

2.  After  defendant  ascertained  it  could  not 
well  carry  out  its  coutract  with  plaintiff,  it 
made  arrangements  with  the  Caffei-y  Refinenr 
to  mannfactore  plaintiff's  crop  on  certain  condl- 
ti(ws  and  a  certain  price,  and  a  portion  of  the 
crop  was  sent  there  and  mannfactured.  That 
refinery  went  Into  the  bands  of  a  receiver.  Tbe 
defendant  intervened  in  tbe  proceedings,  claim- 
ing a  VCTdor's  privilege  upon  tbe  sugar  and  mo- 
lasses, but  subsequently  it  discontinued  tbe  in- 
tervention, declaring  It  had  been  made  in  error, 
Flalntlff  himself,  reciting  the  facts.  Intervened, 
and  claimed  a  privilege.  In  so  doing  he  did 
not  waive  any  rights  he  had  ag&lnst  the  dtfend- 
ant,  nor  adopt  as  his  own  tbe  contract  made  1^ 
def»dant  with  the  CaSery  Behnery. 

(Syllabus  by  tbe  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Pariah  of  Iberia;  T.  Don  Foster, 
Judge. 

Action  by  Dauiel  D.  Avery  against  the 
Segura  Sugar  Company,  Limited.  .Tudgment 
tm  plaintiff,  and  defendant  appeals.  Modi- 
fled  and  affirmed* 


Mmiz  ft  Borah  and  Foster,  Mining.  God- 
chaux  ft  Sanders,  for  appellant.  Feaaer, 
Henderson  ft  Fenner  and  BuA*  ft  BarkQ^ 
for  appellee. 

Statement  of  the  Case. 

NIGHOLLS,  a  J.  Plaintur  prayed  for 
judgment  for  the  sum  of  $4>618,  wlOi  Interest. 

He  alleged*  that  be  was  engaged  In  the 
ctiltlvatlon  of  sugar  cane  on  Avery's  Island, 
and  the  defendant  was  engaged  In  <^ratlns 
a  sugar  refinery.  That  In  February,  1901,  he 
made  a  written  contract  with  defendant  for 
the  sale  and  delivery  to  It,  upon  certain 
terms  and  condltlMiB  therein  specified,  of  all 
his  crop  of  sugar  cane  of  the' current  year. 
That  subsequently  to  the  execution  of  said 
contract  the  same  was  supplemented  and 
amended  In  the  respect  set  forth  In  a  letter  of 
defendant  to  him  written  on  or  about  fiie  BtU 
of  February.  1901. 

That  among  other  covenants  and  under- 
takings provided  for  In  the  said  contract  as 
supplemented  and  amended  were  the  tollow- 
Ing: 

First  That  the  defendant  sboald  purchase 
all  of  the  cane  grown  by  him  on  Avery's 
Island,  at  the  price  of  SO  cents  per  ton  for 
each  cent  that  prime  yellow  clarified  sugar 
should  sell  for  during  the  week  of  delivery, 
the  first  official  quotations  of  the  New  Or- 
leans Sugar  Bxchange  to  be  taken  each  day 
to  make  the  average  (this  being  tbe  ordinary 
contract  price  for  cane),  and  20  cents  ad- 
ditional In  view  of  ihe  admitted  superior 
quality  of  petitioner's  cane. 

Second.  That  the  cane  so  contracted  for 
should  be  delivered  by  petitioner  on  cars  to 
be  furnished  by  the  defendant  at  Avery's 
Island,  the  defendant  expressly  obligating  it- 
self to  furnish  to  petitioner  at  Avery's  Sta- 
tion a  sufficient  number  of  cars  to  deliver 
dally  a  fair  proportion  of  bla  cane. 

Third.  That  In  the  event  the  market  price 
of  cane  should  Increase,  and  that  defendant 
should  pay  to  any  other  cane  seller  a  price 
exceeding  80  cents  to  the  ton  as  above  set 
forth,  petitions  sbonld  be  entitled  to  same 
Increase. 

Petitioner  annexed  to  his  petition,  as  part 
of  it,  tbe  original  contract,  and  the  letter  of 
the  defendant  snpplementliur  and  amending 
ft 

Plaintiff  averred  that  thereafter  the  de- 
fendant advanced  the  price  of  cane  to  fS.TS 
per  ton  fixed,  to  which  advance  price,  as 
well  as  to  tbe  20  cents  per  ton  for  the  supe- 
rior quality  of  his  cane,  he,  under  the  terms 
of  his  contract  with  defendant,  became  en- 
titled for  bis  cane. 

That  In  accordance  witii  his  contract  he 
actually  delivered  to  defendant,  upon  Its  cars 
at  Avery  Station,  1770  tons  of  cane,  487 
>Too/,oQo  tons  of  cane  of  which  were  ship- 
ped for  the  account  of  the  defendant  and  at 
Its  request  to  tbe  Caffery  Sugar  Befinery  of 
the  parish  of  St  Mary;  that  for  said  cane, 
In  accordance  with  the  cwitrad;  be  was  sbp 
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titled  to  rec^e  from  tlw  defendant  fbe  snm 
of  98.96  per  ton  (81,927),  but  tbat  defendant, 
of  tbUi  Indebtedness,  refused  to  paj  for  tbe 
487iT»Vtooo  tons  which  were  shipped  to 
the  Oaffery  Refinery,  and  for  which  cane  de- 
fendant owed  blm  the  nun  of  81,927,  and 
further  that  defendant  refused  to  pay  for 
one  car  of  cane,  containing  19  tons,  shipped 
to  the  ftictory  of  defendant  In  Iberia  parish, 
for  whldli  d^endant  was  Indebted  to  him 
876.00. 

Second.  Plaintiff  averred  that  although  the 
defradant  had  expressly  bound  Itself  to  re- 
eelTe  and  pay  for  all  the  cane  grown  by 
petitioner  at  the  price  stipulated  In  the  con- 
tract, and  to  fornlsh  him  at  Avery  Station 
a  Buflldent  number  of  cars  to  receive  Bald 
cane,  and  although  defendant  was  repeated- 
ly put  In  default  with  respect  to  its  said 
obligations.  It  utterly  failed  to  comply  there- 
wttbt  and  neglected  and  declined  to  furnish 
petitioner  the  necessary  cars  to  enable  him 
to  deliver  the  whole  of  his  crop,  with  the 
result  that  a  large  part  thereof  was  lost; 
tbat  the  amount  so  lost,  as  tbe  result  of  the 
failure  on  the  part  of  the  defendant  to  com- 
ply with  his  contract  obllgatlouB,  amounted 
to  24«««/ia<io  acres  of  standing  cane,  esti- 
mated at  16  tons  per  acre,  for  which,  at  the 
price  fixed— 83.96— defradant  owed  him  the 
sum  of  81.4^-81;  and,  further,  11  s«/ifto  tons 
of  wlndrowed  cane^  estimated  at  26%  tons 
per  acre,  viz.,  C96  tons,  at  83-96  per 

ton,  for  which  defendant  owed  blm  addition- 
ally the  sum  of  81.162.08,  which  amount, 
under  the  terms  of  the  contract,  he  would 
have  received  fw  the  said  cane  so  lost,  if  the 
defendant  had  compiled  with  his  contract. 

Plaintiff  filed,  later,  an  amended  petition, 
in  which  be  averred  that^  as  set  forth  In  his 
original  petition,  he  was  entitled  to  an  extra 
payment  of  20  cents  per  ton  over  the  price 
of  83-76  paid  other  cane  sellers;  that  of  the 
1,770  tons  of  cane  actually  delivered  by  him, 
1,282  tons  and  300  pounds  were  delivered  at 
tbe  Segnra  Sugar  Refinery,  and,  In  the  set- 
tlement made  for  said  cane,  this  extra  price 
was  not  paid,  resulting  in  an  Indebtedness 
for  the  same,  for  this  reason,  of  8256.43, 
which  was  still  due  to  him. 

That  because  of  the  delay  on  the  part  ot 
tbe  defendant  company  to  furnish  him  with 
tbe  necessary  cars  for  tbe  saving  of  his  crop 
as  agreed  upon,  petitioner  waa  so  delayed  In 
the  shipment  of  bis  cane  that  at  least  766 
tons  of  cane  which  would  have  been  deliver- 
ed to  defendant,  had  It  furnished  the  cars 
as  agreed,  were  atlll  In  the  field  when  a 
severe  freeze  occurred;  that  the  cane,  though 
unimpaired  In  so  far  as  the  manofacture  of 
sugar  was  concerned,  still  was  much  affected 
as  to  Its  loss  of  weight,  with  the  result  that 
It  lost  weight  at  least  one-third,  occasioning 
him  a  loss  of  255^  tons  of  cane  weight;  for 
which  he  was  ootltled  to  receive  from  de* 
fendant  the  price  of  88,96  per  ton,  aggregat- 
ing 81.008. 

la  view  of  the  premises^  be  prayed  ad- 


ditional judgmoit  for  the  snm  of  81i28188t 

with  Interest 

Defendant  answered,  first  pleading  the  gen- 
eral Issue.  It  averred  tbat  it  had  paid  plala- 
tiff  all  that  was  due  him  tar  and  on  acooont 
of  tbe  matters  set  up,  and  that  they  had 
been  settled  for  in  fulL 

It  averred  tbat  tbe  plaintiff,  by  Interven- 
tion filed  for  blm  in  tbe  United  States  Court 
for  tbe  Eastern  District  of  Louisiana,  In  the 
suit  in  equity  of  A.  H.  Morris  v.  The  Caffery 
Central  Sugar  Refinery  and  Railroad  Co., 
Ltd.,  had  claimed  the  price  of  4S7  tons,  1,700 
pounds,  of  cane,  averring  that  It  was  sold 
by  blm  to  said  defendant  corporation  there- 
in, and  claiming  the  lien  and  privilege  ot  tbe 
vendor  under  tbe  statutes  of  Louisiana  aa 
affecting  the  product  of  sugar  molasses  and 
syrup  of  all  cane  ground  during  the  last  past 
rolling  season  said  defradant  corpraraticui, 
and  tbat  said  cane  was  part  of  the  voy 
cane  tbe  price  of  which  plaintiff  waa  present 
ly  demanding  In  his  suit;  tbat  plaintiff  waa 
estopped  by  his  Judicial  plea  In  said  Inter- 
vention from  demanding  the  price  of  said 
cane  from  It,  the  Segura  Sugar  R^nery  Com- 
pany, Limited;  and  It  specially  pleaded  said 
estoppel  in  bar  of  such  demand. 

Defendant  filed,  later,  an  amended  answo'. 
It  admitted  It  signed  the  contract  of  Febru- 
ary 1,  but  denied  that  the  construction  placed 
upon  It  by  plaintiff  was  correct  It  averred 
that,  when  the  settlement  was  made  for  tbe 
cane  as  described  in  plalntlfTa  emended  pe- 
tition, It  had  a  full  and  final  settlement  with 
plaintiff  for  all  eane  actually  delivered,  and 
paid  all  amounts  claimed  to  be  due,  and  no 
further  amount  was  claimed  or  demand  made 
at  the  time  of  said  settlement  but  said  plain- 
tiff accepted  said  settlement  and  paymrat  as 
full  and  final  settlement  of  all  cane  that  had 
been  delivered  to  defendant's  CEictory,  and 
tbat  the  plaintiff  was  now  bound  by  said 
settlement  and  was  estopped  from  claiming 
anything  further  on  account  of  said  cause  ot 
action  as  set  forth  in  his  amended  petition, 
which  estoppel  defendant  especially  pleaded. 

Further  answering.  It  showed  that  It  was 
stipulated  in  said  contract  that  tbe  manu- 
facture of  said  cane  Into  sugar  at  the  afore- 
said stigar  house  being  a  material  considera- 
tion of  this  contract  it  was  expressly  stipn- 
lated  and  agreed  in  the  event  of  fire,  break- 
age of  machinery,  or  any  other  cause  beyond 
the  control  of  the  party  of  the  first  part 
but  of  such  a  nature  aa  to  prevent  for  more 
than  six  consecutive  days  the  manufacture 
of  said  cane  into  sugar  at  the  aforesaid 
sugar  house,  this  contract  was  to  become  null 
and  void  for  ail  cane  not  previously  deliver^ 
ed  at  the  said  sugar  bouse.  Should,  bow- 
ever,  tbe  said  mill  iterations  be  stopped  but 
for  a  few  days  owing  to  any  cause,  this  con- 
tract shall  continue  in  full  force,  but  the  said 
party  of  tbe  second  part  agrees  not  to  hold 
said  party  of  the  first  part  In  any  manner 
responsible  for  any  loss  whidi  may  be  ift- 
curi-ed  owing  to  tbe  nonrecc^tiou  of  cane  by 
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tbe  partT  of  the  flirst  part  durinf  llie  uld 

time  BtiptUated. 

That  on  or  about  the  80th  of  November, 
1901,  during  the  time  that  It  was  operating 
Its  mill  and  refinery  to  Its  utmost  capacity, 
for  the  purpose  of  complying  with  Ita  con- 
tracts with  said  plaintiff  and  all  other  per- 
sons with  whom  It  had  contracted,  there  oc- 
curred a  very  severe  hrealcdown  of  the  ma- 
chinery of  defendant,  and  It  waa  unable  to 
run  the  machinery  or  grind  any  cane,  or 
manufacture  any  sugar  for  more  than  10 
days  from  the  date  of  said  breakdown.  That 
tmder  the  terms  and  coudltlona  of  tbe  con- 
tract, said  breakdown  of  the  machinery— 
which  breakdown  waa  beyond  the  control  of 
defendant  and  a  clrcnmstance  over  whldi 
It  had  no  control— the  contract  of  the  plain- 
tiff was  rendered  null  and  Told  and  of  no 
effect  whatever. 

That  after  this  condition,  which  dissolved 
the  contract,  happened,  there  was  no  con- 
tract whatever  existing  between  the  plaintiff 
and  defendant  for  tbe  delivery  or  the  price 
of  tbe  cane,  and  it  was  In  no  manner  bound, 
under  the  terms  of  the  contract  attadied  to 
plaintiff's  petition,  for  tbe  cause  above  set 
forth. 

It  further  .showed  that,  while  It  was  not 
bound  under  tbe  terms  of  said  contract  after 
tbe  breakdown  as  aforesaid,  it  did  what  was 
In  its  power  to  assist  tbe  various  parties 
with  whom  it  had  contracted  to  market  their 
cane,  and  when  the  machinery  of  defendant 
was  repaired  it  purchased  the  cane  of  the 
parties  with  whom  It  bad  originally  con- 
tracted. In  preference  to  other  parties  who 
were  In  the  market  as  tbe  vendors  of  cane. 

That  after  the  breakage  of  tbe  machinery 
of  defendant  as  aforesaid,  and  after  It  had 
resumed  -  operations,  there  occurred  another 
breakage  of  machinery  of  defendant  In  the 
early  part  of  January,  1902,  which  totally 
suspended  operations  of  the  factory  of  de- 
fendant for  several  days,  and,  the  season  be- 
ing so  far  advanced,  defendant  saw  that  It 
would  not  be  able  to  completely  repair  ma- 
chinery In  time  to  do  any  further  grinding 
during  that  season,  so  It  discontinued  tbe  use 
of  the  broken  cmsber  and  made  direct  con- 
nection with  tbe  mill,  which  reduced  Its  mill- 
ing capacity  to  about  one-third  thereof  that 
which  It  originally  had. 

That  tbe  capacity  of  the  said  mill  being 
thus  reduced,  this  condition  of  affairs  ex- 
fating,  and  defendant  saw  there  was  no 
chance  to  remedy  same,  it  immediately  noti- 
fied the  plaintiff  that  It  could  not  grind  any 
more  cane  for  him. 

It  further  showed  that,  notwithstanding 
the  fact  that  it  was  under  no  obligations  to 
plaintiff  to  purchase  from  him  the  cane  grown 
by  him  during  the  year  1901,  It  nevertheless 
assisted  plaintiff  in  finding  a  purchaser  for 
his  cane,  without  chai^;es: 

Defendant  further  showed  that,  even  after 
tbe  breakdown  of  November  SOth  had  been 
repaired,  had  tbls  second  breakage  ot  Its 


machinery  not  occurred,  while  it  was  in  no 
manner  obligated  under  tbe  contract,  after 
the  first  breakdown  as  aforesaid,  to  take  the 
cane  of  the  said  defendant  under  said  con- 
tract, It  would  neverthelesa  have  been  able 
to  grind  all  the  cane  of  said  plaintiff,  and 
little  or  no  loss  would  bave  occurred  on  ac- 
count of  the  freeze. 

It  prayed  the  plaintiff's  demand  be  reject- 
ed. Tbe  district  court  rendered  Judgment 
against  defoidaat  In  favw  of  ib»  plaintiff 
for: 

(1)  The  sum  of  $1,977,  being  the  price  dne 
few  487  i'»V«ooo  tons,  subject  to  a  credit 
of  $1,370.23  received  on  said  Indebtednesses. 

(2)  Tbe  sum  of  (75,  behig  for  18  tons  re- 
jected by  defendant. 

(8)  The  sum  of  $2,116,58  being  for  24- 
***/i(ioo  acres  of  standing  cane  and  11- 
*Vioo  acres  of  wlndrowed  cane. 

(4)  The  sum  of  $1,008.46,  being  the  es- 
timated loss  in  the  weight  of  cane  delivered 
to  the  defendant. 

It  decreed  that  defendant  pay  legal  In- 
terest from  February  18,  1902,  and  all  coats 
of  court  to  be  taxed. 

Defendant  appealed. 

Plaintiff  answered  the  appeal,  praying  that 
the  Judgment  be  Increased  to  $4,378.12,  with 
legal  Interest  from  February  13tb,  and  costs. 

Tbe  exhibits  annexed  to  tbe  plaintiffs  peti- 
tion are:  (1)  The  alleged  original  contract 
between  him  and  defendant,  an  instrument 
sous  aelng  privfi,  signed  by  the  Segura  Ckmi- 
pany  Limited,  S.  O.  Nuckolls,  and  Daniel 
D.  Avery;  (2)  a  letter  from  plaintiff  to  de- 
fendant on  tbe  subject;  and  (8)  tbe  reply 
thereto.  The  first  purports  to  have  been 
signed  by  both  parties  on  1st  February,  1901, 
but  such  waa  not  the  fact.  It  was  signed 
by  Nuckolls  for  tbe  defendant  company  on 
that  day,  and  left  for  tbe  signature  4^  the 
plaintiff.  It  reads  as  followa: 

"Cane  Contract 

**The  Segura  Sugar  Company,  Ltd.,  located 
In  the  Parish  of  Iberia,  La.,  on  the  S^;ura 
Plantation,  party  of  the  first  part  and  D.  D. 
Avery,  party  of  tbe  second  part  have  entered 
into  the  following  agreement: 

"Said  party  of  the  second  part,  owner  of 
cane  crop  now  growing  on  Avery's  Island, 
situated  in  the  Parish  of  Iberia,  State  of 
Louisiana,  agrees  to  sell  and  does  hereby  sell 
uuto  party  of  tbe  first  part  the  said  cane 
crop,  consisting  of  about  3,000  tons  intend- 
ed for  tbe  mill, 

"Said  party  of  tbe  second  part  binds  him- 
self to  deliver  at  f.  o.  b.  Av^  Station  all 
said  cane,  which  shall  be  sound,  unfrozen 
cane,  free  from  leaves,  trash  and  dirt  The 
tops  to  be  cut  In  the  first  solid  red  Joint  below 
the  white. 

"The  delivery  of  said  cane  is  to  start  on 
a  date  to  be  q)ecified  by  tbe  party  ot  the 
first  part  hut  which  shall  be  no  later  than 
the  Ist  day  of  November  next  to  be  com- 
pleted no  later  than  tbe  15th  day  of  January 
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following,  and  sbell  be  considered  aS  made 
on  tbe  arrival  of  said  cane  at  the  sugar 
house  scales  belonging  to  tbe  part7  of  tbe 
first  part 

"It  Is  mntnally  agreed  tbat  tbe  dally  de* 
Uvery  of  said  cane  shall  not  exceed  a  cer- 
tain number  of  tons,  nor  be  less  than  a  cer- 
tain other  number  of  tons,  which  said  num- 
ber of  tons  shall  be  determined  by  the  parties 
of  the  first  part,  bat  which  shall  be  propor- 
tionate to  the  total  tonnage  of  cane  to  be 
received  during  the  twenty-four  hours  from 
all  sources  at  the  factory  of  the  parties  of  tbe 
first  part,  all  conditions  and  weather  per- 
mitting. 

*an  consideration  of  which  tbe  party  of 
the  first  part  agrees  to  pay  unto  tbe  party 
of  tbe  second  part  for  all  cane  so  delivered, 
said  cane  to  be  weighed  on  tbe  scales  at 
Avery's  Island,  twenty  cts.  per  ton,  and  tbe 
warn  of  0^  per  ton  of  2000  lbs.  for  each  cent 
that  the  prime  yellow  clarified  sugar  sells  for 
during  the  week  of  delivery,  first  official  quo- 
tattons  of  the  New  Orleans  Sugar  Exchange 
to  be  taken  each  day  to  make  tbe  average, 
whldi  price  shall  constitute  the  price  of  this 
contract. 

'The  manufacture  of  said  cane  into  sugar 
at  tbe  aforesaid  sugar  bouse  being  a  mato'lal 
consideration  of  this  contract,  it  is  express- 
ly stipulated  and  agreed  that  in  the  event 
of  fire,  breakage  of  machlpery,  or  any  other 
cause  beyond  the  control  of  said  party  of  tbe 
first  part,  bnt  of  such  a  nature  as  to  prevent 
for  more  than  six  consecutive  days  the  manu- 
facture  of  said  cane  Into  sugar  at  the  afore- 
said sugar  bouse,  this  contract  to  become  null 
and  void  for  all  cane  not  previously  deliv- 
ered at  the  said  sugar  house.  Should  how- 
ever the  mill  operations  be  stopped  for  a  few 
days  owing  to  any  cause  this  contract  to  con- 
tinue in  full  force,  but  the  said  party  of  tbe 
second  part  agrees  not  to  hold  said  party 
of  the  first  part  in  any  manner  responsible 
for  any  loss  which  may  be  incurred  to  tbe 
party  of  the  second  part  owing  to  the  non- 
reception  of  cane  by  tbe  party  of  the  first 
part  during  tbe  said  time  of  stoppage. 

"Settlement  to  be  made  on  every  Thurs- 
day for  all  cane  delivered  up  to  the  end  of 
the  preceding  week. 

"And  whereas  said  party  of  tbe  second 
part  having  declared  tbat  be  would  need  an 
advance  to  the  extent  of  1000.00)  One  Thou- 
sand Dollars  In  cash  and  supplies  to  enable 
hlmtocultlvatetheaforesaidcrop;  and  where- 
as parties  of  the  first  part  do  hereby  agree  to 
make  unto  party  of  the  aeconA  part  tbe  aald 
advance  of  «w  Quusand  dollars  In  cash: 
Now.  ^erefiHre,  said  party  of  the  seeond ' 
part,  as  a  security  for  tbe  raimborsemoit 
of  said,  a^ance^  together  with  Interest  on 
same  at  tbe  rate  of  5  per  cent,  pw  an- 
mun  from  date  until  reimbursed,  does  hereby 
pledge  and  pawn  unto  partlea  of  tbe  first  part 
tbe  entire  crop  being  now  raised  on  lands 
and  hMeby  recognized  In  favor  of  parties  of 
tba  first,  part  all  the.  Uena  and  pnvUeges  , 


granted  by  law  to  tiie  fomlsbo*  of  money, 
provisions  and  supplies,  it  being  agreed  that 
parties  of  the  first  part  shall  be  reimbursed 
out  of  tbe  first  proceeds  of  the  cane  crop. 

"Thus  agreed  to  and  signed  In  duplicate 
In  the  presence  of  the  ondersigned  compe- 
tent witnesses  this  Ist  daj  of  Feturoaiy,  1801, 
at  Segura." 

The  plaintiff  signed  this  instrument,  bat 
accompanied  It  with  tbe  following  lettor. 

^Vebmary  7th  1901. 

"Dear  Sam:  I  owe  yon  an  apology  for  not 
sending  yon  tbe  signed  contract  before  tbls. 
I  was  In  town  Saturday,  but  was  unable  to 
find  yon  Satnrday  evening. or  Sunday  morn- 
ing. About  the  contract: 

"Ist.  There  is  nothing  said  about  more  ad- 
vances. 2nd.  There  Is  nothing  as  to  the 
numbOT  of  cars  I  am  to  have  per  day.  I 
want  cars  for  80  tons.  Srd.  Nothing  Is  said 
about  my  getting  26  cents  !tt  case  tbe  B.  B, 
Co.  Bbould  reduce  tbe  rate  to  26  per  ton  (ram 
here.  4tlu  There  Is  nothing  In  contract 
about  my  being  protected  against  any  ad- 
vances In  price  as  was  promised  me. 

"I  herewith  return  signed  contract  bnt 
wltb  the  distinct  understanding  that  I  am  ti» 
be  protected  as  abora  enumerated  and  am 
to  hare  a  letter  from  Segnra  and  Go.  to  tliat 
efTcct  If  then  should  be  any  more  In  thla 
the  deal  as  I  am  concerned  is  off  and  I  win 
return  you  your  $1000,00. 

**l  dont  want  you  to  think  I  am  doabtfnK 
your  promise  for  I  am  not,  but  this  la  a  mat- 
ter of  business  and  should  anything  nnftm- 
seen  appear  to  yon,  I  might  be  put  in  a  bole 
and  thla  Is  what  I  want  to  avoid. 

"Sincerely  yours,   Dan  D.  Avery." 

Tbe  following  reply  was  made  to  the  caa^ 
munlcation: 

"Segura  C!o.  Ltd. 
"Segura  La.  Feb.  9th.  1901. 
"Mr.  D.  D.  Avery,  Avery  La.— Dear  8Srt 
We  have  received  your  fftvor  of  the  7th  Ins^ 
Inclosing  contract  duly  signed  with  ref» 
ence  to  the  clause  in  contract  which  yon 
wished  Inserted.  We  desire  to  state  tbat  w« 
will  arrange  these  matters  to  your  satlafae- 
tlon. 

"1st.  We  will  make  you  advances  to  tbe 
extent  of  $4000.00  If  you  require  tbat  amount. 

"2od.  We  will  furnish  yon  cars  to  keep 
your  force  gping  Just  as  we  have  alwaya 

done. 

"Srd.  In  case  fbeee  Is  a  reduction  in  frei^t 
on  cane  from  Averys  to  S^ura,  same  will 
revert  to  yon. 

*^th.  We  will  protect  yon  against  any  adr 
vance  in  market  price  of  cane. 

"TrustlDg  tbat  tbls  will  be  satisfactory  wa 
remain  with  best  wishes. 

"Tours  very  truly,  Segura  Sugar  Oo.,  UbL, 
"S.  O.  NuckollB.- 

The  dtfendant  advanced  to  the  plalnttS 
during  this  season  $4,000  as  agreed  upon. 
.The  plaintifl  commenced  cutting  cane  and 
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hauling  to  ATcry  Station  for  tiie  defendant 
on  MoTem}>er  1,  1901.  The  delivery  of  the 
cane  vaa  to  be  made  by  plaintiff  at  Avery 
Station,  and  defendant  undertook  Itself  to 
furnish  can  and  take  tiie  cane  from  the 
atatlon  to  the  factory  of  the  defendant 

On  the  30th  of  November  the  cmshw  of 
the  defendants  foctory  broke,  and  on  the 
aame  day  the  defoidant  company  sent  oot 
the  following  notice  to  dUEerent  parties  with 
whom  it  had  contracts: 

"Dear  Sir:  This  is  to  advise  yon  that  we 
Jnst  had  a  very  serlons  breakdown.  We  ex- 
pect to  resume  in  several  days  in  meanwhile 
yon  kre  privll^ed  to  make  ontslde  deliveries. 

*Tbe  Segura  Sugar  Oo., 
**Pw  Emile  Delassus." 

The  plaintiff  testlfled  that  he  received  nel* 
tber  this  notice  nor  any  other  notice  of  this 
breakdown  from  the  defendant;  that  he 
heard  of  the  fact  casually  from  an  outsider 
some  days  after  it  occurred,  but  did  not 
^ow  of  its  extent  That  he  acquired  the 
first  actual  direct  knowledge  of  it  on  the  12th 
«f  December,  when  he  made  a  vlalt  to  de- 
fendant's factory. 

The  breakdown  caused  defendant  to  sus- 
pend the  making  of  sugar  until  December 
nth.  On  that  day  opoattens  were  resumed 
and  continued  np  to  January  8,  180i^  when 
the  crusher  broke  a  second  time. 

On  the  4th  of  December,  1901,  a  freese  oc- 
enrred,  which  very  genially  split  the  cane. 

On  the  8d  of  January,  1902,  defendant 
wrote  to  the  plaintiff  that  they  Iiad  Just  met 
■with  another  great  disaster— tliat  it  had  bro- 
fcen  another  crusher,  and  it  would  require  8 
or  10  days  to  fix  It  up  again.  That  ttiey  were 
endeavoring  to  tlx  up  with  another  factory 
(Which  was  about  to  finish  np;  that  if  plain- 
tiff conid  arrange  to  work  out  his  crop  with- 
out depending  upon  this  arrangement  which 
they  were  about  to  make  with  this  outside 
refinery,  why,  to  do  so^  as  it  was  Imperative 
that  all  cane  left  in  the  field  should  be  hauled 
at  once. 

On  January  4, 1902,  the  defendant  replying 
to  a  letter  from  plaintiff  of  the  2d  of  Jan- 
nary,  which  is  not  In  the  record,  said  that 
they  acknowledged  the  receipt  of  that  letter; 
that  he  was  in  error  when  he  stated  that 
the  delay  In  getting  ont  his  crop  was  due  to 
the  lack  of  cars  famished  by  them;  that  they 
did  know  he  was  late  In  making  a  start  dne 
to  a  shortage  of  labor,  and,  besides,  after  he 
did  start  he  only  loaded  one  or  two  cars 
per  day;  that  to  help  him  ont  during  their 
'Shutdown"  of  nine  days  dne  to  the  crushear 
Break,  tbey  handled  through  Oypremort  Fac- 
tory some  of  bis  cane;  that  when  they  broke 
down  tbey  advised  him  immediately  of  aame, 
and  Informed  him  that  be  could  make  out- 
side deliveries  to  protect  his  crop;  that  it 
appeared  he  did  not  take  steiw  to  ship  cane 
to  outsiders,  besides  the  very  few  cars  that 
went  to  Oypremort;  that  tbey  had  advised 
Um  two  days  before  of  th^  crueller  break- 
flown,  and  the  writer  had  a  few  minutes  be- 


fore told  him  over  the  phone  that  they  could 
not  possibly  save  his  crop  since  this  last 
breakdown;  that  they  had  advised  blm,  and 
again  advised  him,  that  whereas  they  would 
do  all  they  could  for  him,  it  was  absolutely 
necessary  that  he  get  some  of  the  outside 
refineries  to  help  him  out;  that  they  had 
stated  to  him  that  they  would  phone  him 
that  afternoon  If  Caffery  Beflnoy  could  as- 
sist him. 

Plaintiff,  relying  on  the  next  day,  said 
that  "bis  entire  crop  was  not  only  sold  to 
them,  but  also  pledged  to  cover  certain  ad- 
vances which  th^  liad  made;  that  his  cane 
was  all  In  windrow,  and  he  would  look  to 
defendant  to  save  same;  that  his  cane  was 
at  Its  risk,  and  subject  to  its  orders." 

On  December  SO,  1901,  defendant  company 
had  written  to  plaintiff  that  they  were  .sorry 
to  report  that  they  had  received  two  cars  of 
cane  from  him  which  was  to  a  sour  condi- 
tion; that  he  would  please  have  all  sour 
parts  cut  off  In  future;  that  if  he  shipped 
another  car  of  sotir  cane  they  would  have  to 
understand  that  plaintiff  had  only  sour  cane, 
and  plaintiff  would  force  them  to  reject  bla 
entire  crop;  that  it  was  therefore  to  be  un- 
derstood that  he  should  load  and  ship  to  them 
only  sound  cane;  that  they  hoped  be  would 
not  force  them  to  reject  his  entire  crop. 

Plaintiff  replied  on  the  2d  of  January,  1902, 
saying  that  he  was  not  shipping,  nor  had 
shipped,  any  but  sound  cane;  that  he  had 
been  most  careful  in  this  matter,  and  was 
continually  in  the  field  with  bis  cutters  ex- 
amining the  cane  as  It  was  cut  and  had  had 
It  examined  by  more  than  half  a  dozen  re- 
sponsible people  before  it  had  left  bis  switch; 
that  while  at  defendants  factor  on  the  Sis* 
of  December,  1901,  he  had  suggested  to  Mr 
Burgulere,  defendant's  president  that  they 
should  agree  upon  a  reliable  planter  to  go  to 
his  place  and  Inspect  all  of  his  cane  then  In 
windrow,  and  he  had  declined,  saying  that  all 
he  wanted  was  sound  cane;  that  he  (plain- 
tiff) had  had  bis  cane  inspected  the  day  be- 
fore he  vras  writing,  and  at  his  request  the 
party  so  inspecting  had  written  him  the  con- 
dition In  which  he  found  it;  that  defmdant 
would  recollect  that  prlw  to  the  recent  freeze 
he  bad  an  offer  from  the  Adeline  Sugar  Com- 
pany to  purchase  his  entire  crop;  that  be  had 
communicated  this  fact  to  them,  and,  after 
their  positive  assurance  that  they  would  save 
his  entire  crop,  he  had  declined  to  sell  to 
them. 

That  he  would  still  further  call  to  defend- 
anf  B  attention  that  <»i  the  27th  of  December, 
1901,  defendant  had  telephoned  blm  asking 
him  how  much  cane  he  still  had  In  the  field, 
and  he  had  replied  saying  that  he  had  1,600 
tons  or  more,  and  that  th^  stated  that 
should  Segura  be  forced  to  dose  before  bis 
crop  could  be  saved,  they  would  see  that  the 
hslance  of  his  crop  should  be  taken  care  of 
by  the  Oypremort  Factory.  Proceeding,  he 
wrote  that  whether  tbey  ground  or  rejected 
Us  cane  was  a  mattw  for  them  to  dedds;  hot 
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lie  would  state  tn  tbe  most  posltiTe  manner 
tiiat  he  would  bold  tbem  responsible  for  any 
loss  tbeir  action  In  the  premises  might  occa- 
sion him;  that  It  was  a  mattw  of  notorioas 
record  In  the  community  what  tbelr  car  serv- 
ice had  been  dnrlng  the  present  grinding 
season,  and  he  would  bold  that  the  preseat 
condition  of  bis  crop  was  owing  to  the  inade- 
qiiate  <nr  service  on  their  part. 

On  the  6th  ot  Jannary,  19(Ki,  defendant 
wrote  to  plalntur  that  they  bad  called  his  at- 
tention to  the  fact  that  tb^  had  persuaded 
the  Caffray  Beflnety,  on  account  of  their 
breakdown,  to  help  plaintiff  out;  that  th^ 
would  only  do  so  on  certain  conditions;  that 
th^  furnish  him  four  to  five  cars  per  day, 
plalntlir  to  load  them  with  only  sound  cane 
i.  e.,  all  sour  parts  removed  from  said  cane; 
that  said  re^nery  wonld  pay  him  80  cents  per 
ton,  and  allow  50  cents  per  ton  to  cover 
freight  and  other  charges. 

They  further  wrote  that,  as  their  own 
breakdown  had  disabled  them  to  snch  an  ex- 
tent that  they  knew  th^  could  not  save  bis 
crop,  th^  advised  him  for  his  own  protection 
to  accept  the  Gaffery  Factory  proposition, 
which  was  submitted  to  him  through  th^, 
the  defendant  company;  that  they  believed 
they  bad  done  m«e  than  tbeir  part  when 
they  got  the  Caffery  Befinery  to  make  him 
ttiis  offer;  that  thus  they  saw  the  matter 
then.  Plaintlfl  was  in  a  position  to  save  his 
crop  UinHigti  tbe  Gaffery  Beflnery,  and  It  was 
now  left  to  plaintiff  to  do  so.  On  tiie  follow- 
ing day  defendant  wrote  again  to  the  plain- 
tiff saying  that  tbe  Caffery  Befinery  was 
sending  htm  cars;  that  they  had  written  him 
that  on  account  of  their  broilEdown  they  were 
forced  to  cancel  their  present  contract;  In 
other  words,  that  It  was  absolutely  impossi- 
ble for  tbem  to  save  his  crop,  since  their 
breakdown;  that  they  wished,  therefore, 
plaintiff  to  understand  the  tituatlon,  that  he 
might  look  to  outsiders  to  save  himself;  tMt 
they  considered  they  were  very  fortunate  In 
Inducing  the  Caffery  Beflnery  to  ship  blm 
cars,  and  the  price  which  they  stated  tbey 
were  willing  to  pay  was  80  cents,  with  an 
allowance  of  SO  cento  to  cover  frielgbt  and 
othor  charges;  that  they  had  Instructed  (as 
they  bad  arranged  with  Caffery  (or  plaintiff's 
individual  benefit)  that  tbey  made  return  di- 
rectly to  the  plaintiff;  that  of  course  plaintiff 
would  miderstand  that  there  was  some  bal- 
ance dne  them  for  advances  made  on  bis 
crop,  and  tbey  would  look  to  him  to  under* 
stond  that,  notwithstanding  tbe  fact  that 
plaintiff  was  getting  assistance  from  Caffery 
Beflnery,  tbey  (the  defendants)  would,  on  tlie 
other  h&nd,  do  all  they  could  to  help  him  out; 
In  othCT  words,  they  proposed  to  send  him  all 
the  cars  they  could  in  tbe  same  proportion 
that  they  were  sending  to  all  their  other 
friends,  and  in  this  way  he  would  get  tbe 
benefit  of  the  increased  price  on  all  cane  de- 
livered and  accepted  at  Segnra  which  defend- 
ante  paid  him;  that  It  was  only  with  a  ^ew 
of  seeing  that  plaintiff  lose  none  of  bis  crop 


at  all.  and  knowtog  tbat  he  wonld  lose  a 
great  portion  of  his  crop  If  he  depended  on 
Segura  since  tbe  breakdown,  tbat  tbey  had 
put  him  in  a  position  to  work  off  some  of  hia 
crop  with  the  Caffery  Factory;  In  other 
words,  from  plaintiff's  own  standpoint  it 
was  better  to  lose  a  Uttle  aa  the  price  of  the 
cane  rather  than  to  lose  his  entire  crop  on 
account  of  said  breakdown,  and  they  wished 
him  to  distinctly  understand  that  they  were 
not  in  any  way  reqionslble,  since  their  break- 
down, for  plaintiff's  m>p;  that  they  had  ex- 
plained this  repeatedly  to  plaintiff,  and  were 
doing  so  again,  and  It  was  now  np  to  plain- 
tiff to  make  the  deliveries  to  the  CaSar 
Factory,  as  they  were  the  only  pet^le  nim 
conld  give  him  cars. 

That  they  would  recommend  to  him  that 
he  be  exceedtagly  partlcnlar  in  making  his 
deliveries  to  the  Caffery  Factory,  as  w^  "as 
dellv^es  which  yon  mal»  to  Segura,  as  we 
expect  to  send  yon  c&tb  whenever  we  can, 
and  in  tlie  same  proportion  tbat  we  send  to 
other  friends;  and  send  only  cane  which  is 
free  from  sour  parts.  The  Caffery  Factory 
Is  as  particular  as  tbe  Segura  Befinery,  and 
if  tliey  get  any  cane  which  has  not  been 
freed  from  the  sour  parts  they  might  refuse 
to  handle  any  more  of  1^*;  that  tbey  men* 
tioned  this  for  plaintiff's  own  protectfim. 

On  January  9th,  defendant  wrote  plaintlfl 
that  tb^  had  advised  him  of  the  price  which 
the  Caffery  Beflnery  wonld  give  blm  for  bis 
cane  before  It  placed  cars  at  his  swltoh; 
tbat  tlie  fact  that  plaintiff  filled  UioBe  can 
signified  that  he  accepted  tbe  price  ot  80 
cmtM  and  50  cento  per  ton  to  cover  oQier 
charges;  that  they  explained  the  situation  to 
him  thoroughly;  that  he  accepted  tbe  con- 
ditions by  loadiiog  the  Caffery  cars,  and  be 
would  therefore  distinctly  understand  that 
they  would  not  entertain  any  claim  tm  dif- 
ference in  price  for  cane  already  delivered 
to  Caffery,  and  cane  to  be  delivered  to  tikem; 
that,  as  they  had  stated  before,  tfa^  would 
ship  blm  cars  as  often  as  th^  coaM,  but  at 
the  same  time  could  not  save  his  crop  on  ac- 
count of  their  very  reduced  capacity  doe  to 
tbeir  breakdown;  tbat  they  sent  him  two 
cam  that  day,  and  would  send  him  more  as 
soon  as  they  could. 

On  tbe  22d  of  Jannary  plaintiff  wrote  de- 
fendant that  in  compliance  with  their  request 
he  had  telepboned  to  tbem  the  day  before 
tbe  net  amount  of  cars  of  cane  shipped  for 
defendant's  account  by  him  to  tbe  Gaffeqr 
Coitral  Factory  at  Franklin,  and  be  In  bis 
letter  b^ged  to  confirm  the  same. 

He  accordingly  made  out  a  statement  of 
these  cars  by  dates  and  numbus.  He  added 
that  he  called  defendant's  attention  to  tlw 
fact  that  he  bad  mailed  tbem  B/L  and  daily 
reptuts  to  cover  these  shlpmenta  for  the  first 
four  days,  but  as  they  had  returned  the  same 
to  him  he  ceased  doing  so.  That  he  made 
formal  demand  npon  defendant  to  remove 
the  cane  then  wlndrowed  and  standing  in  bis 
field,  as  same  had  to  be  removed  at  once  tor 


Digitized  by 


Google 


AYBBT  T.  SBQTTItA  SUOAB  Oa 


078 


him  to  proceed  irltb  the  cnltiTatton  lilft 
new  .cn^.  aod  tbat  unless  be  heard  from 
them  In  that  matter  he  wonM  within  three 
days  have  the  same  ronoTed  at  th^  or 
pense. 

The  evidence  shows  tfiat  between  487  and 
488  tons  of  cane  were  shipped  to  the  CAttery 
Oompaay;  that  plaintiff,  out  ot  his  crop  of 

1901,  lost  between  24  and  2S  acres  of  cane 
standing  In  the  field,  estimated  at  15  tons  j 
per  acre^  and  between  11  and  12  acres  of 
wlndrowed  cane^  estimated  also  at  16  tons  j 
per  acre. 

The  Caffei7  Beflneiy  Company  was,  on  pe- 
tition of  A.  H.  Morris,  placed,  the  Olrcnlt 
Court  of  the  United  States  for  the  Eastern 
IMstrlct  of  lAulslana,  In  the'hands  of  a  re- 
ceiver. On  .the  22d  ol  January,  1902,  the 
S«Bun  Company  Intervened  In  that  proceed- 
ing; praying  for  a  Judgment  recognising  and 
decre^ng  it  to  have  a  privilege  and  right  of 
precedraice  upon  all  the  sugar,  syrupy  and 
molasses,  manufactured  or  unmanufactured, 
belonging  to  or  In  possessloii  ot  the  Oaflery 
Beflneiy.  to  secure  the  payment  to  It  of  the 
sum  of  HJBiSO  due  for  the  sale  of  cane  to  tt 
as  stated  In  Its  petition,  and  condemning  ft 
to  pay  to  Intervener  said  amount,  with  legal 
Interest  secured,  as  to  payment,  by  privilege. 
It  was  alleged  In  the  petition  of  Intervention 
that  during  the  week  oi^ng  January  11, 

1902,  it  had  sold  to  the  Caflery  Beflnery  292 
tons  and  1,240  pounds  of  sugar  cane,  worU^ 
at  the  price  agreed  on  between  them,  the 
sum  of  1830.31,  and  during  the  week  ending 
January  18th  It  sold  to  It  195  tons  and  460 
pounds  of  sugar  cane,  worth,  at  the  price 
agreed  on  between  them,  the  sum  of  fS39.82, 
both  of  said  shipments  being  made  from 
cane  grown  by  Danl^  D.  Avery  of  Avery's 
Island.  That  the  Caffery  Beflnery  owed  it 
said  amount;  On  Febnary  8th  the  defend- 
ant, on  prayer  made  by  It  to  that  tStect  on 
that  day  In  a  petition,  was  allowed  to  with- 
draw from  Its  petition  of  Intervention  so 
much  of  the  claim  In  Intervention  as  con- 
cerned Its  claim  for  cane  grown  by  Danid 
D.  Avery. 

On  the  29th  of  March.  1902,  tbe  present 
plaintiff  Interrened  In  tbe  same  case.  In  bis 
petition  he  sUeged  that  he  was  a  cane  grower 
lit  tbe  parish  of  Iberia;  that  he  had  made  a 
written  contract  with  the  S^ra  CoDc^sny 
for  the  sale  and  iSeHrery  to  it;,  upon  spedfled 
terms  and  condlttons.  of  all  of  his  crop  of 
cane  of  the  year  1901,  and  thereafter.  In  ao- 
Gordance  with  said  contract,  he  delivered  to 
the  company  and  rec^ved  a  portion-  of  his 
crop  of  cane;  that  before  the  crop  was  all 
delivered,  however,  the  Segura  Company  in- 
formed him  that  It  would  be  unable  to  re- 
ceive any  farther  delivery  of  cane  from  him; 
that  thereafter  It  notified  him  that  It  had 
arranged  with  the  Caffery  Beflnery  Company 
to  purchase  the  balance  of  petitioner's  crop 
upon  agreed  terms  and  conditions,  and  that 
It.  the  f^egura  Company,  would  furnish  blm 
the  cars  necessary  to  effect  the  dellveiy  of 


■aid  crop  to  the  Cafleiy  Cbmpany;  tbat 
thereaftw  the  Se^nra  Company  did  famish 
tiie  said  car%  which  were  loaded  by  mm 
with  cane  and  delivered  to  and  received  by 
the  Oaffoy  Company,  and  by  It  in  due  course 
of  business  ground  and  converted  into  sugar; 
that  at  the  time  the  said  cane  was  so  de- 
livered to  tbe  Caffery  Company  he  under- 
stood It  wza  being  delivered  for  account  of 
tbe  S^ura  Company,  which  was  obliged  to 
purchase  of  all  bis  cane  under  Its  contract 
with  him;  that  thereafter  the  Segura  Com- 
pany, in  confirmation  of  his  understanding, 
bad  filed  an  intervention  In  that  cowt  and 
proceeding,  In  which  It  claimed  to  be  the 
owner  of  tiie  cane  so  d^vered  by  him,  and 
to  be  entttied  to  receive  the  purchaBe  price 
thereof  but  thereafter,  on  the  8th  of  Feb- 
ruary, it  set  up  that  tlie  all^tiona  of  th^ 
petition  of  Interventioi^  in  so  far  as  they 
applied  to  the  cane  delivered  from  his  place, 
were  made  in  error;  that  In  truth  and  in 
Cact  it  was  not  the  owner  of  said  cane,  and 
tliat  it  desired  to  discoDtlnue  Its  Intervention 
so  originally  filed,  leave  to  do  which  was 
granted;  that  h^  to  minimise  aa  fftr  as 
possible  tbe  damages  which  have  resulted  to 
Um  firom  the  breach  by  the  defendant  «t  its 
contract  to  purchase  and  receive  his  cane, 
desired  to  Interrene  and  claim  the  purdULse 
price  of  the  said  cane,  and  the  benefit  of  tiie 
lien  and  privilege  to  secure  the  said  pur* 
chase,  price  granted  by  tlie  statntos  of  tiie 
stote;  that  the  cane  so  ddlvered  to  the  Caf- 
fery  Company,  during  th«  wetfc  ending  Jan- 
uary 11,  19QS^  amounted  to  292  tons  and 
1,240  pounds,  tbe  agreed  price  of  which  waa 
$830.81,  and  tiiat  the  cane  dellvwed  to  It  dur* 
ii^  the  week  ending  January  18th  amounted 
to  199  tons  and  460  pounds,  the  agreed  pvx* 
chase  price  of  which  was  ff80>9S^  the  whole 
of  which  purchase  price  was  due  and  owing 
by  the  Caffery  Company. 

In  view  of  the  premises  it  prayed  for  Judg* 
ment  recognizing  htm  as  creditor  of  tbe  Caf- 
fery Corpcnatlon  in  the  sum  of  91jB70ja^ 
with  recognltlfm  of  his  lien  and  privU^es, 
for  payment  of  said  sum,  upon  the  proceeds 
of  the  sale  of  the  synv^  sugar,  and  molasses 
manufactured  during  the  season  by  fiut  cor- 
poratlon. 

The  plaintiff  obtained  a  Judgment  upon 
that  intervention,  under  irtilch  he  reetfved. 
i^ce  the  flitaig  of  his  suit,  tiie  sum  of  $1,- 
870.28,  for  which  defendant  is  given  credit 
on  that  bianch  oi  the  casew  ■ 

Opinion. 

Defendant's  contention  that  the  oontract 
between  tbe  parties  was  annulled  Ipso  facto 
by  the  first  breaking  down  of  the  maehlnory 
Is  not  well  founded.  In  the  first  place,  the 
clause  In  It  to  that  effect  was  simply  a  priv- 
ilege which  defendant  had  the  right  to  fake 
advantage  of  If  it  thought  It  to  its  interest 
so  to  do,  or  to  decline  if  it  thou^t  othw* 
wise.  The  contract  shows  this  on  ito  face^ 
fmr  It  contemplated  and  provided  tot  a  sub- 
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sequent  ecmtinnanee  of  the  voenUonB.  De- 
fendant. 10  far  from  desiring  contract  re- 
lations between  blmself  to  be  broken  oil,  and 
BO  snnoandng  to  plaintiff,  declined  to  antbor- 
Ize  blm  to  accept  an  offer  whlcb  bad  been 
made  to  blm  by  tbe  Adeline  Refinery  to 
purchase  bis  entire  crop.  Besides  this,  tbe 
defendant,  in  Its  letter  to  plaintiff  of  tbe  Otb 
ot  January*  informed  blm  that  on  account  of 
tiie  last  breaking  of  tbelr  maqblnery  tbey 
bad  been  disabled  to  sucb  an  extent  that 
they  knew  they  contd  not  save  bis  crop;  that 
he  was  then  In  a  position  to  save  the  same 
tbrongb  the  Oaffery  Refinery,  and  It  was 
then  left  him  to  do  so;  and  In  a  letter  writ- 
ten the  following  day  (the  Bth  of  January) 
they  stated  that  tbey  bad  wrlttm  him  from 
Segura,  the  day  before,  'that  on  account  of 
their  breakdown  they  were  forced  to  cancel 
their  present  contract"  This  declaration  was 
the  first  made  to  the  plaintiff  by  defendants 
that  tbey  considered  the  contractual  relations 
had  come  to  an  end,  and  it  was  inconsistent 
with  their  claim  and  present  contention  that 
tbey  had  been  terminated  by  the  breaking  of 
the  machinery  on  the  80th  of  November,  1901. 
Defendant  did  not  notify  plalntlfT  Just  after 
the  first  break,  as  they  did  others  of  their 
cnstomers,  that  tbey  were  at  liberty  thence- 
forth to  make  other  arrangements,  for  the 
reason  that  plaintiff  was  hearlly  indebted  to 
them  for  advances  upon  the  crop,  and  their 
rights  might  be  seriously  endangered  by  fol- 
lowing this  particular  course  with  blm.  De- 
fendants had  evidently  seen  tbe  difficulties 
of  their  position,  and  were  endeavoring  to 
free  themselves  from  their  contract  liabili- 
ties and  yet  retain  its  benefits.  Tbey  were 
obviously  seeking,  through  arrangements 
made  with  the  Caffery  Refinery,  to  lighten 
the  load  with  which  they  were  burdened, 
Just  as  tbey  had  done  a  little  while  before 
tbrongb  arrangements  made  with  the  Oypre- 
mort  Beflnery.  The  plaintiff  had  not  author- 
ized them  to  do  this,  and,  altbongb  they  de- 
clared to  him  that  In  making  these  arrange- 
ments they  bad  been  acting  for  his  protec- 
tion and  In  bis  Interest  Indivldnally.  that 
declaration  by  no  means  proved  itself.  They 
were  not  Justlfled  In  making  contniet  ar- 
imngements  fw  tbe  plalntUf  so  as  to  relieve 
themselves  of  their  responslbill^.  We  think 
the  ill^tlMS  of  their  petition  of  Interven- 
tion disclosed  tbe  true  conditloa  of  affairs, 
and  titey  conld  not,  withdrawing  the  In- 
tervention upon  tbe  claim  of  error,  partlci^ 
larly  after  allowing  the  Intervention  to  stand 
as  long  as  It  did,  prejudice  the  plaintiff's 
rights.  Wt  tiUnk  tiie  district  Judge  reached 
a  correct  eon<^urion  In  rollng  that  plaintiff 
by  Us  own  snbseqoent  Intervention  did  not 
•step  himself  from  nrging  any  claims  against 
the  defendant,  wblcb,  Imt  for  this,  Hi^  conUI 
have  legally  adnnced  against  them. 

Plaintiff  did  not  Olatni  In  tills  Intervention 
that  defendants  had  acted  In  the  matter  as 
his  agent,  nor  tbat  he  htanself  occupied  the 
position  towards  the  Oaffery  Refinery  of  a 


vendor  of  the  cane.  He  had  had  a  vendiK's 
privilege  upon  tbe  cane,  and  he  claimed  the 
right  to  enforce  the  same  upon  Its  product, 
defendant's  action  to  tbe  contrary  notwith- 
standing. He  set  out  the  exact  facts  of  the 
case  In  bis  petition.  He  was  not  forced  to 
sit  Idly  by  and  see  bis  Interests  abandoned 
In  the  premises  by  the  defendant  company, 
and  his  conduct  bad  tbe  effect  of  minimizing 
tbe  damage  which  tbe  defendant  would  have 
otherwise  suffered.  The  district  Judge  was 
of  opinion  that  plaintiff  had  made  good  bis 
claim  to  an  additional  amount  of  20  cents 
per  ton  upon  tbe  price  to  be  paid  by  de- 
fendant for  his  cane,  over  and  atwve  tliat 
which  was  to  be  paid  by  tbe  defendants  to 
other  producers  on  account  of  Its  supposed 
superiority  over  theirs. 

In  declaring  tbe  price  to  be  paid  plaintiff 
for  the  cane,  there  is  an  unexplained  refers 
ence  to  20  cents  in  addition  to  80  cents.  Wo 
think  plaintiff  was  entitled  to  explain  what 
this  20  cents  had  reference  to.  Plaintiff  hav- 
ing made  the  explanation,  and  shown  that 
defendant  had  engaged  to  protect  him  In  case 
of  Increase  of  price  of  cane  to  other  pro- 
ducers, we  see  no  reason  why  this  20  cents 
should  not  accompany  the  increase  In  each 
ton.  We  would  have  bad  some  difficulty  In 
understanding  the  85  cents  which  we  find 
accorded  to  plaintiff  In  the  various  state- 
ments which  defendants  made  out,  and  which 
tbey  furnished  to  plaintiff  weekly,  showing 
their  relative  positions.  Plaintiff  testified  to 
the  fact  that  defendant  bad  two  sets  of  cus- 
tomers, those  who  used  their  own  derricks 
and  loaded  them  and  weighed  their  own 
cane,  and  those  who  did  not;  that  the  former 
class  were  allowed  20  cents  per  ton  for  der- 
rick and  loading  expenses,  and  tbat  he  was 
placed  on  this  footing,  as  he  owned  his  own 
derrick  and  did  his  own  loading;  he  explain- 
ed the  other  10  cents  of  the  8S  cents  re- 
ferred to  by  saying  tbat  the  defendant  ad- 
mitted he  was  entitled  to  10  cents  additional 
on  the  price  of  his  cane,  but  contested  owing 
more,  and  this  matter  was  po6tp(ned  for 
later  discussion.  There  was  evidently  some 
reason  for  this  admitted  charge  of  10  cents. 
The  defendant  does  not  attempt  to  explain 
matters,  while  plaintiff  does.  Defendants 
effort  seems  to  have  been  more  directed  to 
excluding  testimony  ttian  to  contradicting  or 
dlepntlnf  It  when  admitted. 

We  cannot  say  tbe  district  court  erred  In 
adopting  plaintiff's  explanatlpn  of  tUs  mat- 
ter. 

The  plalntiirs  righto  between  himself  and 
the  defendant  In  r^rd  to  tbe  cane  shaped 
to  the  Oaff^  Befinery  are  to  bo  tested  by 
their  own  contract,  and  not  by  that  betwen 
him  nnd  tbe  defendant  Tbe  district  eonrt 
does  not  err  In  decreetog  plalntllt  to  recover 
fnmi  tile  defendant  **tiie  snm  of  one  thousand 
nine  hundred  and  aeventy-seven  dollan.  be- 
ing tbe  price  dne  fat  487  ^**Vs«e«  tons,  sub- 
ject to  a  credit  <tf  $1,870.28  fScelTed  on  mlA 
Indebtednesi^'' 
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We  wt  M  good  gnmntf  fop  altering  the 
Jndgment  nt  tbe  dlstrtet  court  In  fitror 
plaintiff  against  defendant  for  $7K,  being  for 
19  tons  rejected  by  defendant 

We  next  direct  oar  attention  to  tliat  por- 
tion of  tbe  Judgment  appealed  from  placed 
the  district  court  onder  the  No.  8,  for  the 
sum  of  12,115^  being  for  24  ««*/i««o  acres 
of  standing  cane  and  11  *Vi*«  acres  of  wind- 
rowed  cane. 

Tbe  court  below  estimated  the  tonnage  per 
acre  of  both  standing  and  windrowed  cane 
at  16  tons  per  acrew  Plaintiff  nrges  that  this 
estimate  was  too  small,  while,  defendant 
maintains  tbat  it  owes  pWntlff  nothing  m 
this  score.  We  do  not  feel  warranted  In  In- 
oeaslng  this  estimate  made  bj  the  district 
conrt  of  the  tonnage  but  we  do  not  tblnk 
plaintiff  la  entitied  to  cJaSm  20  cnits  per  ton 
npon  the  cane  left  standby  la  the  field  and 
In  windrow  which  was  lost;  that  amount 
was  accorded  to  plaintiff  to  coTor  dmlCk  and 
loading  charges,  whlcb  were  not  Incurred  by 
litm  as  to  tills  particular  cane.  Twenty  cents 
per  ton  upon  this  particular  cane  must  be 
deducted  from  the  amount  decreed  to  the 
plaintiff  under  this  Item. 

The  cane  the  price  of  which  Is  c6Tered  by 
this  portion  of  the  Judgment  formed  part  of 
plaintiffs  crop  of  1901,  ~  but  it  was  never 
weighed,  nor  did  It  ever  pass  into  the  pos- 
session of  the  def«idant  enporation.  A  part 
of  it  was  left  standing  in  the  field,  and  a 
part  ot  it  was  left  in  windrow  In  tbe  fi6Id, 
and  the  whole  of  it  was  lost 

The  defendant  In  its  answers  makes  char- 
ges  of  no  kind  against  the  plataitiff  in  rnpect 
to  full  compliance  by  blm  of  bla  obligations 
under  the  amtract  declared  upon. 

It  defends  under  the  general  issuer  and 
npon  the  ground  tbat  it  was  released  from  its 
obligations  by  tiie  terms  of  tiw  contract; 
which  proTlded  tot  the  legal  consequences  to 
result  trom  the  breaking  of  its  madilnery. 

It  Insists  tiiat  breaks  occurred  which  re- 
leased It  from  liability  in  the  premises.  We 
have  already  bad  occadon  to  discuss  to  sune 
extent  that  proposition.  Defendant  Insists 
In  its  pleadings  that,  "while  it  was  not  bound 
under  the  tains  of  Its  contract  after  the 
breakdown,  it  did  what  was  In  its  power  to 
assist  the  various  parties  with  whom  It  bad 
contracted  to  market  their  cane,  and  when 
Its  machinery  was  repaired  It  purcbaBed  the 
cane  of  the  parties  with  whom  It  had  orig- 
inally contracted,  in  preference  to  other  par- 
ties wbo  were  in  tbe  market  as  vendors  of 
cane,"  but  we  do  not  find  this  position  ten- 
able. 

The  original  contract  between  the  plaintiff 
and  the  defendant  was  not  terminated  by  the 
first  breakdown,  and  tbe  relations  between 
them  continued  until  he  could  no  longer  ob- 
tain transportation  Cn»n  otiier  sources.  We 


think,  under  the  evidence,  fliat  plalntlfl  did 
all  that  he  was  called  iq»on,  as  vendor,  to 
do  xm6et  tiie  drcumBtances.  Tbe  testimony 
shows  that  the  defendant  though  frequently 
called  nxMtt,  was  greatly  behind  from  the 
beginning  in  fumleblng  cars  at  Avery  Sta- 
tion, as  was  bis  affirmative  duty  as  vendea 

It  was  no  part  of  plalntiflTe  obligations  o» 
dnty  to  transpwt  the  cane  to  the  Segura 
Factory.  It  was  defendant's  doty  to  accqpt 
delivery  at  Avery's,  and  complete  tbe  same 
itself  at  tbe  re&iery.  If  it  did  not  choose 
to  do  this,  or  was  not  in  a  condition  to  do  so^ 
It  could  not  throw  the  resulting  loss  on  tbe 
plaintiff;  the  plaintiff  bad  tiie  rigtat  to  eon- 
elder  tbe  contract  fully  performed  so  far  as 
he  was  concerned,  and  to  claim  tiie  promised 
price— be  claims  no  more  than  this  in  this 
action.  It  is  true  a  part  of  the  cane  was  left 
stan^ng  In  tbe  field,  but  this  was  because 
defendant  failed  to  call  for  it,  as  vendee.  It 
would  have  been  a  worse  than  nseless  act  to 
have  cut  the  standing,  and  taken  up  the 
windrowed,  cane,  and  hauled  them  for  no 
purpose  to  the  station,  at  great  expense,  and 
to  no  profit  to  any  one.  It  Is  true  that  this 
cane  was  not  weighed,  but  Ita  weight  could 
be  ascertained  with  reasonable  certainty, 
and  this  was  done.  The  plaintiff.  In  view  of 
defendant's  course,  was  entitied  to  be  placed 
In  the  same  position  which  be  would  have 
occupied  had  defendant  complied  with  his 
own  obligations.  There  la  no  question  In  this 
case  of  paying  tbe  plaintiff  damages. 

Defendant  urges  tbat  tbe  district  eour^ 
erred  In  the  estimate  placed  by  it  npon  the 
loss  In  the  weight  of  cane.  While  we  are  In- 
clined to  think  the  estimate  high,  we  cannot 
say  the  court  erred. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered,  adjndged,  and  decreed  that  the 
Judgment  appealed  from  be.  and  it  Is  hereby, 
amended,  by  reducing  the  amount  accorded 
to  the  plaintiff  under  the  item  No.  S  from 
$2.11S.50  to  92,009;58,  and,  as  so  amended, 
the  Judgment  Is  affirmed,  at  costa  of  appellee^ 

On  Application  for  Rehearing. 
(Feb.  20, 1901) 

PBR  CURIAM,  nw  decree  In  tills  case  la 
modified  so  as  to  leave  open  tbe  claim  of  de- 
fendant to  a  deduction  of  $1  per  ton  In  addi- 
tion to  the  20  cents  per  ton  already  deducted 
from  the  f2,115.50  allowed  for  cane  standing 
in  ^e  field  and  windrowed,  nndor  item  8  of 
the  petition,  and  the  case  Is  remanded  tor 
further  evidence  and  adjudication  on  this 
point  the  question  being  as  to  whether  the 
nondelivery  of  this  cane  resulted  in  any  sav- 
ing to  plaintiff. 

With  this  modification  cC  tbe  Jadgmaiit  ttaa 
r^earing  is  refused. 
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HALL  et  al.  f.  BOARD  OF  COM'RS  OF 

BOSSIBB  LEVEE  DIST* 
(Snpreme  Gonrt  ct  Lonldana.   Feb.  1,  1904.) 

PUKJG  LANDS-GRANT  OF  SWAMP  LANDS- 
SALE  BY  STATE  —  PETITORY  ACTION  —  DE- 
FENSES—BSTOPPRL-STREAHS-PRB-BMPTION 

RIGHTS. 

1.  Where  a  sabdiTisiM  of  land  waa  granted 
to  the  Btate  of  Louisiana  under  the  acts  of  Con- 
gress of  1849  (Act  March  2,  1849,  c.  87,  9  SUL 
8S2)  and  1850  (Act  Sept.  28,  1850,  c  84,  9 
Stat.  519),  there  can  bie  do  reason  to  doubt 
that  the  ntint  carried  with  it  all  the  land  in 
the  BubdivisioD,  whether  dry  or  overflowed,  aince 
those  acts  provide  Uiat  "all  subdivisioiis''  shall 
be  granted,  'the  greater  part  at  which  is" 
swamp  land,  subject  to  overflow,  and  that, 
"when  the  greater  part  of  a  subdivision  is  not 
of  that  character,  the  whole  of  it  ahall  be  ex- 
cluded from  the  grant." 

2.  Under  the  swamp-land  grant  acts  of  Con- 
gress of  1849  (Act  March  2,  1849,  c.  87,  9  Stat. 
352)  and  1850  (Act  Sept.  28, 1850,  c.  84,  9  Stat. 
519)  the  lands  granted  to  the  state  were  "sub- 
ject to  be  disposed  of  by  the  Legislatore,"  and 
under  the  act  of  the  General  Assembly  No. 
247,  p.  S06,  of  1855,  shallow  lakes  so  acquired, 
cot  navigable,  coald  be  sold  only  after  their 
area  had  been  ascertained  by  sorveys  recognis- 
ed by  the  state. 

8.  where  a  defendant  in  a  petitory  action 
sets  up  as  a  manlment  of  title  a  government 
survey,  from  the  plat  of  which  it  appears  that 
a  certain  lake  or  stream  was  meandered  at  the 
water's  edge,  he  is  in  no  position  to  show  that 
such  was  not  the  case. 

4.  The  defenses  to  a  petitory  action  that  the 
land  was  acquired  by  accession  as  allnvioi^  or 
as  rellcted  land,  and  that  it  was  acqnlrea  as 
dry  land  within  the  boundaries  of  the  original 
purchase,  are  conflicting,  and  cannot  stand  to- 
gether. 

5.  Bed  Shoot  Lake  (otherwise  called  Flat 
Btver),  between  the  upper  and  lower  eoAs,  has 
been  a  mere  slough  In  the  midst  of  a  body  of 
land  subject  to  overflow,  and  serving  to  carr^ 
tile  waters  of  the  lake,  sometimes  m  one  di- 
rection and  sometimes  in  another.  Being  part 
of  a  shallow  lake,  the  land  under  which  is  sus- 
ceptible of  reclamation,  it  is  not  to  be  regard- 
ed as  a  "stream"  within  the  meaning  of  the 
law  regulating  titles  to  estates  bordering  on 
streams. 

6.  No  pre-emption  rights  could  be  acquired^ 
nnder  Act  No.  21,  p.  31,  of  1886,  on  land  in 
the  Bossier  Levee  District,  after  the  passage  of 
Act  No.  88,  jp.  113,  of  1892^  donating  those 
lands  to  that  dtstrlct. 

(Syllabus  by  the  Court) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Bossier;  Jolrn  Thomas  Watklns, 
Judge. 

Action  by  Nannie  Hall  and  others  against 
the  Board  of  CommlssloQers  of  Bossier  Levee 
District.  JodgmeDt  for  defendant,  and  plaln- 
Uffs  appeal.   Amended  and  affirmed. 

William  Pike  Hall«  for  appellants.  An- 
drew Jackson  Murff  and  Thomas  Fletcher 
Bell,  for  appellee. 

MONROB,  J.  Plaintiff  filed  a  petition  In 
the  district  canrt,  alleging  that  she  Is  the 
owner  of  a  certain  tract  of  land  in  the 
parish  of  Boariett  which  bulj  be  described 

*RehMUlng  denied  Febrntr^  29,  19M. 
%  t  8m  Estopp«l,  vol.  U,  Cant.  Dig.  i  4, 


as  lot  No.  1,  extending  from  west  to  esst 
across  sections  8,  8,  and  10,  of  T.  16  N.,  R. 
12  W.,  measorlng  10  chains  In  width  (from 
north  to  south),  between  parallel  lines,  and 
s^tated  from  the  upper  lines  of  the  sec- 
tions mentioned  by  lot  No.  2,  of  like  dimen- 
sions; tiiat  defendant  has  illegally  set  np  a 
claim  to  certain  allavion  al<mg  the  banks  of 
Flat  river,  sometimes  called  Bed  Chnte, 
which  forms  part  ct  said  tract,  and  has  ad- 
Tertised  a  certain  portion  thereof  described 
as  lota  6,  7,  and  8  of  section  9  and  6,  7,  3^ 
and  8  of  section  10,  and  will  sell  the  same 
unless  restrained.  She  therefore  inays  that 
the  defendant  be  enjoined  from  proceeding 
with  the  proposed  sale,  and  ordered  to 
desist  from  slandering  her  title,  or  else  to 
Ijriug  suit  upon  Its  own  title,  and  that  she 
have  judgment  for  damages.  The  preliminary 
Injunction  having  issued  as  prayed  for,  the 
defendant  answered,  alleging  that  the  lots 
mentioned  are  within  the  traverse  and  meai>- 
der  lines  of  Red  Chnte  Lake,  as  per  the  map 
and  survey  approved  by  tbe  Surveyor  Gen- 
eral December  14,  1838;  and  on  file  In  tbe 
office  of  the  recorder  of  the  pariah  of  Bossier: 
that  It  became  tlie  owner  of  the  same  by 
grant  from  the  state  of  Louisiana,  under  Act 
No.  89,  p.  113,  of  1892,  and  conveyance  from 
tbe  auditor  and  the  register  of  the  state  land 
office,  duly  recorded,  and  that  the  state  ac- 
qalred  its  title  from  the  United  States  nn- 
d^^  Hie  swamp  land  acts  of  1849  (Act  March 
2,  1849,  c.  87,  9  Stat  852)  and  1850  (Act 
Sept  28,  1850,  c.  84,  9  Stat  619).  It  further 
alleges  that  at  the  date  of  the  grant  last 
mentioned,  and  for  many  years  afterwards,' 
tbe  lands  in  question  were  low  and  wet,  were 
"swamp  and  overflowed  lands"  within  the 
meaning  of  said  acts  of  1840  and  1850,  and 
tliat  they  have  been  reclaimed  by  means  of 
dykes  and  and  levees  built  by  the  state  and 
by  defendant  in'accordance  with  tbe  pnrpose 
of  the  grant  by  which  tbey  were  acquired. 
Defendant  therefore  prays  that  the  prelimin- 
ary injunction  be  dissolved,  with  attorney's 
fees,  and  tliat  it  be  recognized  as  the  owner 
of  said  lands,  and  put  In  possession  there- 
of. 

To  this  the  plaintiff  filed  a  pleading  In 
the  nature  of  a  replication.  In  which  she 
sets  forth  the  title  under  which  she  claims, 
with  the  grounds  relied  for  Its  support,  and 
prays  that  the  same  be  recognized,  or,  In 
the  alternative,  that  tbe  be  allowed  to  por^ 
chase  tbe  land  in  dispute  acc(ffdlng  to  the 
provisions  of  Act  No.  21,  p.  81  of  1886;  and 
she  further  prays.  If  defendant  be  allowed  to 
recover  that  said  land  be  so  located  as  to  em- 
brace "the  channel  of  said  meandered  stream" 
(referring  to  Red  Chute  Lake,  otherwise  call- 
ed Flat  river);  and  that  she  have  Judgment 
for  $1,000,  said  to  have  been  expended  In 
Improvements.  Some  objection  was  made  to 
this  last  pleading,  but  In  view  of  the  tect 
that  the  defendant,  by  Its  answer,  has  con- 
verted tbe  plaintiff's  Jactitation  suit  Into  a 
petitory  action,  in  which  It  occiq^ea  tiie  poat 
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Van  at  plaliitlff,  vUlrt  tlie  orii^nal  plain- 
tiff i»  practlcall7  made  Oetatdant,  we  tUnk 
It  wu  permlnlble. 

AwnmiT^y  the  barden  of  establlablnf  the 
title  wt  up  by  It,  the  defeadtnt  ebowe  that 
upon  Mar  7«  18B2,  there  was  arorond  to 
tiie  atate-  oC  Lonlalaiia,  under  tiie  acta  of 
CongreBB  entitled  "An  act  to  aid  the  state 
of  Louisiana  In  dralidng  the  iwamp  lands 
therein.*'  and  **An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the 
swamp  landa  within  thtir  Umlta,"  apuwored 
March  2,  1849,  and  September  28,  1850.  re- 
qpectlTdy,  and  agreeably  to  the  (Adal  snrrey 
of  date  December  14,  1839,  a  Uat  of  lands. 
Including  the  whole  of  section  4;  tbe  N.  % 
of  section  9;  and  the  B.  %  and  N.  W.  ^  of 
section  10;  in  township  16  N.,  range  12  W. 
The  act  of  ISt^  as  appears  fmu  ItB  titie, 
was  Intnded  to  apply  excloslTely  to  the 
state  of  Louisiana,  and  Its  purpose  will  be 
beet  explained  by  the  att  itself,  which  reads 
as  foUowa  Otallca  by  thia  court): 

"Section  1.  •••  TO  aid  the  state  of 
Lonlslana  to  conatmct  the  necessary  levees 
and  drains  to  reclaim  the  swamp  and  over' 
flowed  landa  therein,  the  whole  of  those  ovor- 
fUnoed  and  twamp  lands,  which  may  be,  or 
are,  found  to  be  nnflt  for  cultiTatlon.  shall 
be,  and  tin  same  are^  btatof  granted  to 
the  state. 

"Sec  2.  •  •  •  As  soon  aa  the  Secre- 
tary of  the  Treasury  shall  be  advised  by  the 
OoTemor  of  Louisiana  that  tbe  state  has 
made  necessary  preparation  to  defray  the 
expenses  thereof,  be  shall  cause  a  personal 
examination  to  be  made,  under  the  direction 
of  the  Snrreyor  General  thweof,  by  ex- 
perienced and  faithful  deputies,  of  all  swamp 
lands  therein,  which  are  subject  to  orerflow 
and  unfit  tm  cnlttTatton,  and  a  list  of  tbe 
aame  to  be  made  oat  and  cotilled  by  the 
deputies  and  Surveyor  General  to  the  Sec- 
retary of  tbe  Treasury,  who  aball  approre  the 
same,  so  far  as  they  are  not  claimed  or 
held  Indlvldnala,  and,  on  that  approval, 
the  fee  simple  to  said  lands  aball  vest  In  the 
state  of  Louisiana,  subject  to  the  dlqusal 
of  the  L^slature  thneof. 

"Sec.  3.  *  •  •  In  making  out  a  list 
of  these  swamp  lands  subject  to  overflow 
and  unfit  for  cultivation,  aU  legal  tubdivt- 
Miong,  the  greater  part  ot  which  it  of  that 
charaater,  lAoU  be  included  in  that  liet,  but 
when  the  greater  part  of  a  subdivision  la  not 
of  that  character,  tbe  whole  of  It  shall  be 
excluded  therefrom :  provided,  however  that 
the  provisions  of  this  act  shall  not  apply  to 
any  landa  fronting  on  creeks,  bayous,  water- 
courses, etc.,  which  have  bera  surveyed  into 
lots,  or  tracts,  under  the  acts  of  March  8, 
3811,  and  Hay  24,  1824:  provided,  further, 
that  the  United  States,  shall  In  no  manner 
be  held  liable  for  any  expense  incurred  In 
selectiDg  these  landa  and  making  out  the  list 
thereof,  or  for  making  any  surveys  that  may 
be  required  to  carry  out  tbe  provlslMia  of  this 

WBO.- 


In  the  act  of  1800  flie  name  of  V»  state 
of  ATfeansas  aiveaia  instead  of  that  of  tiw 
state  of  Loidslana,  but  ttie  benefits  of  tiie 
act  are,  by  Its  terms,  extended  "to  each  of 
the  other  states  of  tbe  Union  tai  which  such 
swamp  and  ov«flowed  lands,  known  and  dfr 
signated  as  aforesaid,  may  be  situated."  Tbe 
duty  of  approving  the  lists  Is  imposed  upon 
the  Secretary  of  the  Interlw  (Instead  of  the 
Secretary  of  the  Treasury),  who  Is  required 
to  Issue  patents  for  tbe  lands  selected  and 
approved;  and  the  provisos,  as  contained  In 
the  third  section  of  the  act  of  1849  are 
omitted.  In  all  other  nBpectM  the  two  acta 
are  Identical.  The  case  of  McDade  v.  Bossier 
Levee  Board,  109  La.  -626.  88  South.  628, 
arose  out  of  a  difference  between  the  prment 
defendant,  dalmtng  under  the  Identical  title 
here  relied  on,  and  a  proinletor  holding  anr>> 
veyed  lands  adjacent  to  Red  Ghnte  Lake  In 
other  sections  of  the  same  township  as  those 
held  by  the  present  plaintiff,  who  set  up  titie 
to  the  lands  there  In  controvo?^  upon 
grounds  Identical  In  many  respects  with  those 
relied  on  by  the  plaintiff  now  before  the 
court;  and  It  was  there  held  by  this  court 
that  tbe  relicted  land  had  been  acquired  by 
the  state  under  the  acta  of  Congress  of  1849 
and  1850  and  by  the  aelectlon  and  approval 
ot  May  7,  18B2;  that  the  state  had  con- 
veyed said  lands,  by  the  act  of  the  General 
Assembly  No.  88,  p.  IIS  of  1892.  and  by  the 
formal  deed  executed  pursuant  thereto  by 
the  State  Auditor  and  Reglsta  of  the  State 
Ijind  Office  to  the  Board  of  Commissioners 
of  the  Bossier  Levee  District  (present  de- 
fendant); and  that  the  plaintiff  McDade,  had 
acquired  no  interest  In  the  same,  whether  by 
purdiase,  acoetion,  reliction,  or  otherwisev 
bat  was  a  possessor  in  bad  faith. 

To  what  was  said  in  that  case  we  have 
now  but  little  to  add.  It  will  be  observed 
that  the  act  of  Congress  of  1849  provides, 
and  such,  also,  Is  the  language  of  tbe  act 
of  1850,  that  "In  making  out  a  list  of  these 
swamp  lands,  subject  to  overflow  and  un- 
fit for  cultivation,  all  legal  subdivisions,  the 
greater  part  of  whldi  Is  of  that  character, 
shall  be  Included  In  that  list,  but  when  the 
greats  part  of  a  subdivision  Is  not  <tf  that 
character,  tbe  whole  of  It  shall  be  excluded.** 

There  can  be  no  doubt  as  to  tbe  meaning 
of  this  language,  and,  Inasmuch  as  the  N. 
%  of  section  9  and  the  B.  M  and  -N.  W.  ^ 
of  section  10  were  included  In  the  list  select- 
ed and  approved,  there  would  seem  to  be  no 
basis  whatever  for  the  argument  that  the 
state  did  not  acquire  the  whole  of  those 
subdivisions,  or  that  she  acquired  tbe  swamp 
or  overflowed  lands  as  accessory  to  tbe  other. 
On  the  contrary,  we  are  bound  to  presume 
that  the  law  was  compiled  with;  that  the 
greater  part  of  the  landa  in  the  subdivi- 
sions so  selected  and  approved  were  of  the 
character  contemplated  by  It;  and.  as  Its 
main  purpose  was  to  convey  swamp  and 
overflowed  lands,  or  swamp  lands  subject  to 
overflow.  It  cannot  reasonably  be  said  that 
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meh  IftDds  wwt  aeqnlnd  m  accesBorr  to 
lands  not  of  tbat  chanctn,  and  whicb  w«-e 
Included  in  the  eoDTeyance  only  to  arold  the 
breaking  np  of  the  legal  subdivisions  of 
which  they  formed  the  smaller  part 

The  defendant,  baWng  thus  traced  its  title 
to  the  whole  of  the  subdlTlslooB  containing 
the  lota  in  dispute,  the  right  of  the  plaintiff 
to  bold  those  lots  depends  upon  ber  ability  to 
mutaln,  by  proof  or  othervUe^  the  pnvoal- 
tlona,  or  some  one  of  them,  as  set  fortli  In 
ber  pleadings. 

1.  Her  flrst  proposition  thus  set  forth  Is 
'iiiat  sbe  la  the  owner  of  said  lands,  or  lots 
*  *  *  by  right  of  alluTiwi,  dereliction,  ac 
cretlon,  or  avulsion*  Muno  haviiv  gradoally 
formed  and  become  atUcbed  to  the  adjacent 
lands,  the  property  of  yonr  plidntU^  and  by 
Tlrtne  of  her  riparian  rlgbts  said  strips  of 
land  or  lots  became  bw  property.'* 

Upon  tbe  trial  of  the  case  In  the  district 
ooart  tbe  main  puipofle  of  tbe  testimony  of- 
f  «ed  (m  behalf  of  the  plaintiff  seems  to  have 
been  to  show  that  tbe  land  Id  dJspnto  Is  not 
alloTion,  or  Telicted  land;  that  It  has  not 
been  gradually  formed,  and  bas  not  been 
acquired  by  aocretlon  or  avnlslon.  And  In 
ttM  printed  argument  submitted  to  this  court 
the  proposition  above  quoted  is  distinctly  re- 
podlated  and  abandoned,  as  follows  (quoting 
from  brief): 

"The  polnte  at  Issue  aro  wboUy  dlffennt 
from  tbe  oontentloiiB  made  In  tbe  case  of  Mc> 
Dade  T.  Bossier  Leree  District,  lOD  La.  026, 
88  South.  628.  In  that  case  tbe  contention  was 
Hiat  the  land  tnvolved  was  a  sballow  lake  In 
1819.  and,  under  tbe  mling  of  tbe  Land  De> 
partment,  did  not  pass  to  the  state,  and,  if  ft 
did,  that  the  plaintiff  liad  acquired  it  ao> 
cretlon;  and  that  tbe  land  bad  nem  been  sur- 
Teyed  and  certified  to  the  state.  On  page  628^ 
109  La.,  p.  629, 33  South.,  McPade'a  contention 
ia  thus  stated:  TlaintUf  bas  be«i  In  possessKm 
for  several  years.  He  claims  title  by  accre- 
tion or  reliction,  he  liaving  been  the  owner 
9t  the  land  bordering  on  tlie  lake  at  tbe  time 
that  ita  bed  became  dry  land.'  At  tbe  foot 
of  page  629, 109  La„  page  629,  83  South.,  tbe 
court  says:  Ttb  first  [contention]  Is  that 
tin  l>ed  of  this  lake,  not  having  t>een  con- 
veyed, it  did  not  pass  to  the  4tato  under  tbe 
selection  and  approval  In  question;*  and 
a^ln,  on  page  632,  lOb  la.,  page  eSO,  83 
Soutii.,  tbe  court  says:  'We  concede  the  con- 
tuition  of  the  plaintiff  that  the  evidence 
shows  conclusively  that  the  hind  In  ques- 
tion was  covered  with  water,  m  a  lake,  in 
1890.'  We  make  none  of  these  contentions. 
On  tbe  contrary,  we  contend  tlutt  the  land 
Involved  was  not  the  bed  of  the  lak^  but  the 
banks  of  a  stream,  and  that  it  passed  to  the 
state,  under  the  swamp-land  act;  by  the  cei^ 
tlftcate  Issued  to  the  state  for  tbe  N.  %  of 
B.  9;  and  the  B.  )i  and  N.  W.  ^  of  B.  10,  T. 
1^  S.  12;  and  that  it  passed  to  the  author 
by  the  purchase  of  ttie  lots  fronting  on  the 
teyoQ  as  a  narrow  str^  of  laud  lying  be- 


tween the  meander  Une  and  tbe  bank  of  Um 

bayou." 

2.  Plaintiff's  next  proposition  is  thus  sta^ 
ed  In  her  pleadings: 

"In  tbe  event  It  be  held  fbat  said  str^ 
of  land  are  not  alluvion,  accretion,  dereUc> 
tion,  or  avulsion,  and  that  the  state  acquired 
same  under  and  by  virtue  of  the  acts  of 
Congress  of  1819  and  1850,  as  swamp  and 
overflowed  land,  then,  and  in  that  event, 
yonr  plaintiff  avers  that  the  strips  of  land  In 
controversy  *  •  *  lie  along  and  consti- 
tute tbe  t»nks  of  a  meandered  stream  i/mt- 
veyed  and  meandered,  by  authority  of  the 
United  States,  by  the  Surveyor  Qeueral  of 
the  United  States  for  the  state  of  Louisiana, 
and  duly  approved  on  December  14,  1839^ 
and  designated  on  the  maps  and  plats  of  the 
United  States  as  'Bed  Shoot  Laka,'  bat 
known  in  the  n^bborliood  as  'Flat  BlverOi 
between  the  meandned  line  and  the  odea  «C 
the  water,  and  eontfUtnte  the  watw  front  of 
the  surveyed  lota  of  yonr  plaintiff  lying  witk- 
in  the  meandered  Une  of  said  stream;  that 
said  meandered  line  is  not,  and  never  wa% 
the  boundary  of  said  lots  of  land  under  said 
United  States  survey,  but  under  tbm  lavs 
of  Congress,  Hw  antliority  vt  tha  Secretary 
of  tiie  Interior,  and  fhe  rules  and  resnlatioBs 

tlie  land  Department,  waa  run  only  aa  a 
means  of  meaaurlng  the  land  to  be  disposed 
of  by  the  gdvwnment  and  paid  for;  the  wa* 
tor's  edge  being  tbe  boundary  of  said  lots 
under  said  United  States  survey,  and  tbe 
lands  between  said  lota  and  said  vater'a  edge 
passed  with  tbe  sale  and  transfer  of  aaid 
lots  under  the  laws  of  flio  United  States  and 
regnUtions  adt^ted  tlierenndar  aa  part  there- 
oL"  Plaintiff  further  avos  that  idie  acqul^ 
ed  said  surveyed  Iota,  including  the  vatw 
front  as  part  thereof,  "by  partition  between 
hersdf  and  ber  ecdiehnh  In  tbe  ancoesskm  of 
her  father,  A.  LatUer,  who  purchased  tbe 
same  from  the  state  of  Loidslana,''  and  sbe 
tben  advances  another  propoaltbm,  whldi 
will  bo  considered  later.  Tbe  title  tbns  set 
up  by  the  plaintiff  traces  back  In  part  to  a 
patent  Issued  to  ber  grandfatiier  by  tbo  stats 
of  Ix»ulslana,  which  reada  aa  follows: 

■'Patent  Ho.  8,679.  July  81st,  ISQOl  Fmn- 
eols  Lattier,  Patentee  of  Pariah  of  Bossier. 
Description  of  land  patoited:  Ixtn  8  and  4 
of  Section  9  and  Lota  1,  %  8  and  5  and  B. 
SL  %  of  Sec  10;  T.  16;  R.  12  W.;  mitalning 
882.06  acres.  N.  Western  laud  District 

"Certificate  Na  9168.  N.  B.  H^wanip 
Land." 

The  land  thus  patented  was  located,  under 
tbe  authority  of  Act  Na  247.  p.  806,  of  J8S&. 
**u  the  swamp  or  overflowed  landa  granted 
by  acts  of  Congress  of  2d  March,  lSi9,  and 
28th  September,  I860,"  and  agreeably  to  the 
government  survoy  of  December  14,  1839,  to 
which  the  plaintiff  refers  In  ber  pleadings; 
and  the  same  statute  (Act  Mo.  047,  p.  806^  of 
1850)  provides  that  any  shallow  lalEoa  whkh 
have  become  tbe  "pn^arty  of  tbe  atata  and 
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an  snsceptlble  of  brins  reclaimed,  wholly  or 
in  part,  and  not  navigable,  the  area  of  which 
has  been  ascertained  by  surrey  recognized 
by  the  state,  may  also  be  sold  under  the 
provisions  of  this  section.  No  land  shall  be 
aold  for  less  than  one  dollar  and  twenty  five 
cents  per  acre."  PlalntUTs  grandfather 
therefore  purchased  882.06  acres  of  land  at 
per  acre,  and,  as  the  plaintiff  shows, 
purchased  with  reference  to  the  aunrey  of 
1839,  agreeably  to  which  the  state  had  ac- 
Qoired  the  property  from  the  United  States. 

In  1866,  Francois  Lattler  sold  to  Adolph 
Lattler  (plaintiff's  father)  the  land  which  he 
bad  thus  acqaired,  and  also  the  N.  W.  (frac- 
tional) \i  AQd  the  W.  H  of  the  N.  E.  %  of 
section  8,  and  in  1856  the  four  heirs  of 
Adolph  Lattler  (Including  the  plaintiff)  ef- 
fected e  partition  by  which  each  of  them 
took  In  severalty  a  tract  10  chains  in  width 
(from  north  to  aooth),  running  from  west  to 
east  entirely  across  sections  8,  9,  and  10,  the 
four  tracts  embracing  the  entire  northern 
balvea  of  those  sections,  and  containing,  ac- 
cording to  the  act  of  partition,  782  acres, 
more  or  less.  Where  the  parties  acquired 
the  a  U  of  the  N.  B.  %  of  section  8,  or  any 
land  north  of  Red  Shoot  In  tlie  N.  BL  %  of 
section  9,  or  where  Francois  Lattln  acquired 
the  N.  W.  fractional  U  the  W.  %  of  the 
N.  B.  U  of  section  9,  which  he  Included  In 
tbe  nle  to  Adolph  Lattler,  la  not  shown. 


Beferring  to  the  subjoined  sketch,  whUA 
Is  a  copy  (of  the  copy)  of  ttie  government  snr> 
vey  of  1839,  with  aubdivlslons  added,  as  In- 
dicating the  tracts  said  to  have  been  acquired 
by  the  heirs  of  Adolph  Lattler  in  their  partt 
tlon  proceeding,  and  as  indicating  the  partic- 
ular lots  here  in  cfntroverBy,  It  wlU  be  seen 
that  the  plaintiff  and  her  coheirs  are  ahwady 
In  possession  of  considerably  more  land  than 
their  titles  call  for.  Thus  the  patent  to  Fran- 
cois Lattler  called  for  882.06  acres,  but  ac- 
cording to  the  survey  it  appears  that  he  afr 
tuaDy  acquired  4&4.46  acres,  and  It  Is  con- 
ceded that  his  heln  and  their  assigns  are 
now  in  possession  ot  all  that  he  acquired. 
It  will  be  observed  that  the  position  which 
we  are  now  considering  is  in  hopeless  conflict 
with  that  contained  in  the  plaintiff's  flnt 
proposition,  for,  if  it  be  true  that  tlie  land  In 
controversy  is  alluvion,  or  reltcted  land,  and 
that  it  baa  been  so  acquired  by  plaintiff  and 
her  authors  since  Francois  Lattior  obtained 
his  patent  It  cannot  be  true  that  It  was  at 
that  time  dry  land,  lying  between  tlie  mean- 
der line  and  the  water's  edge.  Omsldwlng 
the  position  upon  its  merits,  however,  it  la 
plain  that,  if  the  land  in  dispute  bad  bera 
of  the  character  wblch  the  plaintiff  now  sayt 
that  it  was,  her  author  would  hare  paid  tat 
the  acreage  shown  on  the  patent  pins  that 
contained  in  the  tracts  In  dispute;  that  la  to 
•ay.  Instead  of  paying  for  281.48  mena,  aa 


Digitized  by 


Google 


9S0 


83  SOUTHERN  BBPOBTBO. 


contained  In  lots  3  and  4  of  section  9,  and 
1,  2,  3,  and  5  of  section  10,  he  would  bave 
paid  for  405.98  acres,  which  Is  the  measure- 
ment of  those  lots  when  the  lots  In  dispnte 
are  added  to  them.  Again,  the  plat  of  sur- 
vey npon  which  the  plaintiff  relies  as  part  of 
her  title  shows  that  the  lots  In  dispute  were 
not  surveyed  when  her  author  obtained  his 
patent,  and,  if  they  then  formed  the  bot- 
tom of  a  shallow  lake,  they  could  not  bave 
been  sold,  since  under  Act  No.  247  of  1855, 
such  laud  could  be  sold  only  after  the  area 
bad  been  ascertained  by  a  survey  recognized 
by  the  state;  and  by  the  express  language 
of  the  act  of  Congress  of  1849  the  lands  there- 
by granted  were  subject  to  be  disposed  of  by 
the  Legislatiure.  If,  upon  the  other  hand,  as 
plaintiff  now  contends,  the  lots  were  then 
dry  land  along  the  banks  of  a  stream,  how 
are  we  to  account  for  the  fact  that  they  were 
omitted  when  the  government  officials  were 
surveying  dry  land,  and  that  the  stream  was 
meandered  at  a.  Tllstance  of  from  10  to  20 
chains  from  Its  border;  and,  more  unaccount- 
able still,  why  should  the  plat  of  the  survey, 
which  the  plaintiff,  though  setting  It  up  as  a 
muniment  of  title.  Is  endeavoring  to  Impeach, 
show  that  the  stream  or  slough  was  mean- 
dered at  the  water's  edge?  The  oral  testi- 
mony offered  to  sustain  the  theory  propound- 
ed—!, e.,  that  there  was  a  strip  of  dry  l^nd 
from  10  to  20  chains  wide  between  the  mean- 
dered line  and  the  body  of  water  meandered 
—like  the  theory  Itself,  was  Inadmissible,  be- 
cause In  conflict  with'  a  position  which  the 
plaintiff  had  already  taken.  Having  been  ad- 
mitted, however.  It  falls  of  Its  purpose,  the 
conclusion  wlilch  we  reach  upon  the  ques- 
tion of  fact  being  that  the  water  adjacent  to 
which  the  plaintiff's  author  bought  his  land 
was  a  mere  slough,  possibly  two  or  three 
miles  long,  In  the  middle  of  a  swamp  or  body 
of  land  subject  to  overflow,  forming  part  of 
certain  larger  bodies  of  shallow  water.  Indif- 
ferently called  Red  Shoot  and  Red  Shoot 
Lake,  serving  to  carry  their  contents  some- 
times in  one  direction  and  sometimes  In  an- 
other, and  which,  together  with  the  body  of 
which  It  formed  part,  depended  for  Its  supply 
of  water  upon  excessive  rain  and  upon  over- 
flow from  Red  river,  or  some  other  stream 
connected  with  the  permanent  water  ways  of 
the  country.  It  was  Included  in  the  follow- 
ing description,  given  In  the  McDade  Case, 
of  Bed  Shoot  Lake,  to  wit: 

"The  lake  lies  diagonally  across  the  north- 
east corner  of  the  township.  It  Is  about 
seven  miles  in  length  by  a  width  varying 
from  a  few  acres  to  about  a  mile,  its  area  be- 
ing 1,077 1/7  seres."  McDade  v.  Bossier  Lev- 
ee Board.  100  La.  C30,  33  South.  629. 
3.  Plaintiff's  next  proposition  is  that: 
"If  It  be  held  that  said  state  [of  Louisi- 
ana] acquired  said  strip  of  land  •  •  • 
from  the  United  States,  and  that  the  same 
was  land  at  the  date  of  the  swamp-land  grant 
of  1849  and  1850,  then  •  •  •  that  said 
state  acquired  and  received  title  to  said  strip 


of  land  ctmstltDting  Uie  water  ttont  by  vir- 
tue of  patents  issued  to  It  for  the  adjac^t 
surveyed  lots,  and  said  state,  having  disposed 
of  said  lots  with  reference  to  said  survey  and 
the  plats  made  thereunder,  conveyed  all  the 
lands  so  acquired  by  it  on  and  along  said 
stream  to  plaintiff  and  her  authors,  and  the 
said  state  and  its  so-called  transferees  are 
now  estopped  from  disputing  or  contesting 
the  transfer  so  made,  or  the  riparian  rights 
of  plaintiff  so  acquired,  and  the  attempt 
*  *  *  to  dl^ose  of  said  strips  of  land  im- 
pairs the  obligation  of  the  state's  contract  of 
sale  with  this  plaintiff  and  his  authors,  in 
violation  of  the  Constitution  of  the  United 
States." 

It  seems  enough  to  say  with  reference  to 
this  that  the  state  did  not  acquire  the  swamp 
lands  granted  to  her  under  the  acts  of  1849 
and  1850  "by  virtue  of  patents  issued  to  her 
for  the  adjacent  surveyed  lots."  Quite  the 
reverse.  Nor  did  the  sales  by  her.  of  the  sur- 
veyed lots  carry  with  them  title  to  the  adja- 
cent swamp  lands,  which,  under  her  Act  No. 
247,  p.  306.  of  1855,  could  not  have  been  sold 
until  surveyed. 

4.  "She  further  avers.  In  the  alternative.  If 
It  be  found  that  she  is  not  the  owner  of  said 
land,  by  accretion,  alluvion,  etc.,  and  if  It  be 
held  that  she  and  her  authors  did  not  acquire 
said  strip  in  the  manner  aforesaid,  and  that 
the  same  was  the  pK^erty  of  the  state  of 
Louisiana,  then  •  «  «  that  by  Act  No. 
21,  p.  31,  of  1886,  the  Legislature  •  *  ♦ 
gave  to  those  in  possession  of  state  lands  the 
right  to  enter  the  same  by  preference  over 
all  others,  at  the  legal  price  of  75  cents  per 
acre,  and  that  long  prior  to  the  passage  of 
Act  89,  p.  113,  of  1892,  purporting  to  grant 
certain  state  lands  to  said  defendant,  and  at 
the  time  of  the  passage  of  said  act,  and  ever 
since,  and  now,  the  plaintiff  and  her  authors 
were  and  are  in  possession  as  owners  of  said 
sti'ip  of  land,  and  had  and  have  a  vested  l^al 
right  to  purchase  said  land  at  said  pricey" 
etc. 

The  evidence  does  not  sustain  the  allega- 
tion as  to  the  date  at  which  the  plaintiff  took 
anything  like  actual  possession  of  the  land  In 
question,  and  we  adhere  to  the  view,  ex- 
pressed In  the  McDade  Case,  that  after  the 
passage  of  Act  No.  89,  p.  113,  of  1862,  It  was 
not  competent  for  persons  to  acquire  any 
rights  to  lands,  within  the  limits  of  the  Bos- 
sier Levee  District,  under  Act  No.  21,  p.  31, 
of  1880,  granting  pre-emption  rights  to  act- 
ual settlers. 

6.  "She  further  avers,  In  the  alternative, 
that.  If  it  should  be  decreed  that  the  defmd- 
ants  are  the  owners  and  entitled  to  the  lands 
between  the  traverse  lines  of  said  Red  Chute, 
or  Flat  river,  then.  In  that  event  «he  repre- 
sents that  an  error  was  committed  In  making 
the  field  notes  and  maps  of  the  survey, 
whereby  said  river  purports  to  be  located 
some  distance  west  of  where  It  was  at  the 
time  of  said  United  States  survey  and  west 
of  where  It  now  1b;  that  said  xtv&e  or  dinte 
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-was  th«i  where  It  Is  now,  and  tbat  natural 
monuments  govern  measurements;  and  tbat, 
U  said  board  recovos  tbe  land  between  said 
traverse  lines,  It  should  he  located  so  as  to 
embrace  the  channel  and  banks  of  said  Bed 
Ghute^  or  Flat  river." 

The  plaintiff  and  defendant  acquired  )3ff, 
and  rely  on,  the  same  original  survey  and 
plat  of  survey.  aco6rdlng  to  which  the  plaln- 
tifTs  lands  were  looted  on  the  bnder  of 
Bed  Obute  Lake.  Since  her  acquldtion  tbe 
lake  has  receded,  and  the  land  lying  between 
the  ordinal  and  the  present  border  has  been 
rellcted.  It  Is  that  land  vhlcb  forms  the  sub- 
ject of  the  present  controven^.  We  are  un- 
able to  discover  In  what  way  Its  Identity  can 
be  affected  by  any  snpposed  mistake  in  tbe 
surrey  to  which  tbe  plaintiff  refers,  ^ce  she 
has  all  tbe  land  called  for  by  her  tltle^  and 
can  take  no  more  unless  she  takes  the  rellct- 
ed laud,  to  which,  for  the  reasons  here  given, 
we  tbink  the  defendant  entitled. 

e.  The  plaintiff  claims  the  value  of  certain 
clearing  done  by  her,  and  of  two  lionses  ««ct- 
ed  within  tbe  past  Ave  years  upon  the  land 
In  dispute.  She  was  alk>wed  fh«  amount 
claimed  for  the  houses,  and,  as  to  her  other 
claim,  as  alto  that  of  the  defendant  tm  rent 
and  for  damages,  the  putles  w«e  relegated 
to  another  action.  Tbe  defendant^  answolng 
tbe  appeal,  prays  tbat  the  plalntUTs  claim 
tor  the  value  of  the  cabins  be  also  disposed 
of  in  that  way.  We  are  constrained  to  h<dd 
that  the  plaintiff  Is  a  possessor  In  bad  faith, 
and  we  think  Utat  the  prayer  should  be 
granted. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
amended  in  m  far  as  to  reject,  as  In  case  <tf 
noneait,  tbe  claim  of  tb&  plaintiff  for  the 
value  of  tbe  booses,  and,  as  amended*  affirm- 
ed, at  the  cost  of  tbe  an^ellant. 


ou  La.  «7) 

No.  14.909. 

LATTIER  V.  BOSSIER  LEIVEB  BOARD.* 
(Sapieme  Coort  of  LouMana.    Feb.  1,  1904.) 

Appeal  from  Second  Jndldal  District 
Oour^  Parish  of  Bossier;  Jobn  Thomas  Wat* 
kins,  Judge. 

Action  by  Ado4>h  Lattler  against  the  Bos- 
sier Levee  Board.  Judgment  for  defendant 
and  plaintiff  appeals.  Affirmed. 

William  Pike  Hall,  for  appellant.  Andrew 
Jackson  Murfl  and  Thomas  Fletcher  Bell,  for 
appellee. 

PROVOSTT,  J.  The  present  case  Involves 
precisely  tbe  same  Issues^  and  has  been  tried 
on  the  same  evidence,  as  the  case  of  Mrs. 
Nannie  Hall  against  the  same  defendant  (this 
day  decided)  35  South.  876.   For  the  reasons 

*Beliwlas  tenlsd  Febrour  29,  UOL 


as^gned  In  tiiat  casOk  tbe  Judgment  appeal- 
ed from  is  affirmed,  at  the  cost  of  the  appel- 
lant 

LAND,  J.,  takes  no  part 


(111  9m 

No.  10,019. 
OITT  OF  NEW  ORLEIAXS  v.  BfANFBB. 
(Supreme  Court  of  LoulBisna.    Feb.  1.  lOOi.) 

BXFBOFRIATION— VALUE  OF  FROPSRTT— BVI- 

DBNCB. 

1.  In  an  expropriation  Biiit  the  valae  of  the 
property  aongnt  to  be  expropriated  may  be  in- 
ferred from  the  price  at  whidi  neighboring  prop- 
erty has  been  Belling,  but  this  price  cannot  be 
proved  by  the  recitals  of  the  instrmnents  evi- 
dencing such  sales  of  neighboring  property; 
these  recitals  being  nothing  more  Utan  the  an- 
Bwom  statements  of  third  persons. 

2.  Oq  the  gnestlon  of  value  in  an  expropria- 
tion suit  much  weight  Is  attached  to  tbe  verdict 
of  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Oourl^  ParfA  of 
Orleans;  Jobn  St.  Paul,  Judge. 

Action  by  tbe  city  of  New  Orleans  against 
Chartes  Manfre.  Judgment  for  defendant, 
and  plaintiff  apiieals.  Modified  and  affirmed. 

Omer  Villerft  and  Philip  Stevrau  Oldlere. 
for  appelant  Wlckliff e  &  Falls,  for  ai^lee. 

PBOTOSTX,  J.  The  sewearage  and  watw 
board  of  the  dty  of  New  Orleans  has  selected 
as  a  site  for  its  water  purification  and  pump- 
ing station  an  area  of  26  squares  in  the  Sev- 
enth District  of  the  dty,  and  this  Is  one  of  the 
suits  brought  by  the  dty  to  exivoiwlate  the 
property.  The  property  In  questlra  Is  the 
four  squares  liumbered  respecUvdy  ilO&,  30S, 
828,  and  329.  The  sole  question  is  as  to  the 
value  of  the  prt^rty.  Tbe  Jury  allowed 
99,000,  and  tbe  cvpeal  is  by  the  dty. 

The  locality  Is  laid  out  In  squares,  but  all 
the  streets  are  not  fven,  and  such  as  are 
open  are  grown  up  In  grass  and  weeds.  Tbe 
four  squares  comw  at  the  intersection  of 
Neron  and  Gen.  Ogden  streets.  Neron  street 
exists  only  on  paper,  the  fence  of  tiie  defend- 
ant running  across  It  Qen.  Ogden  street  is 
open,  but  whetb^  In  traveling  cmdition  the 
record  does  not  show.  Mobile  avenue,  ak>ng- 
slde  two  of  the  squares,  is  also  open,  but  Is 
far  from  being  asphalted.  "There  is  a  road 
along  there,^  says  (me  of  the  witnesses,  "you 
could  drive,  but  tbe  road  is  bad.  It  is  grown 
up  la  weeds,  and  many  of  tbe  bridges  are 
down."  The  nearest  bouse  Is  two  squares 
away.  We  find  atte.ched  to  fbe  record  a 
photograph  of  the  Improvements  on  tiie  four 
squares  In  question.  It  shows  in  tbe  fore- 
ground high  weeds,  and  a  three-strand  barb- 
ed-wire fence,  and  a  desolate-looking  shanty 
standing  nearly  waist  deep  In  the  weeds,  one 
post  of  tbe  fence  leaning  against  It  for  sup- 
port; In  tbe  background  an  expanse  of  weeds, 
with  a  few  scattaed  trees. 

Three  witnesses  were  offered  by  plaintiff. 

George  D.  Freidrich,  a  real  estate  agent  of 


Digitized  by 


Google 


982 


8S  SOUTHERN  REPORTER. 


2S  jeene  Btandlng,  and  fiunlllar  with  tiie  four 
squtires  songbt  to  be  oEproptiated,  and  with 
the  value  ot  jfraifeeij  In  that  neighborhood, 
conBlden  ^,200  apiece  a  tatar  price  for  the 
squares.  Was  emplored  by  the  water  and 
sewerage  board  to  ascertain  who  were  tlw 
owners  ot  the  26  squares  desired  ta  be  expro- 
priated by  that  board,  and  also  tbe  ralne  of 
the  property. 

W.  R.  M.  Wtaltn^  is  chief  depnt?  assessor 
of  the  district  in  which  the  property  Is  situat- 
ed, and  has  been  for  11  years.  Two  of  the 
squares  are  assessed  for  $1,000  each,  and  two 
tor  $1,200.  1^  assessment  was  made  by  blm 
and  another.  Is  familiar  with  the  value  of 
inwperty  In  tliat  nelghbcffbood.  Notices  all 
sales  that  are  made.  Has  himself  bought  and 
sold  10  or  15  pieces  of  property  in  the  neigh, 
borbood.  Thinks  the  squares  are  worth  from 
fl,200  to  91,600  apiece-abont  91,200;  not 
over  flJiOO.  Does  not  consider  the  price  at 
which  sales  are  made  1^  the  lot  as  a  fair 
criterion  of  value  of  tbe  property  by  the 
square.  The  square  in  which  Mr.  Nix  has 
been  selling  lots  at  prices  which  would  make 
the  entire  square  be  worth  f5,000  conld  not 
be  sold  at  auction  for  92,000: 

John  F.  Richardson,  first  assistant  engi- 
neer of  sewerage  and  water  board,  has  ta- 
mlltarlxed  himself  witli  tbe  property  in  the 
nelghborbood  in  which  the  property  in  ques- 
tion Is  situated,  and  with  the  value  thereof, 
by  talking  with  real  estate  agents,  and  with 
owners  generally,  and  by  getting  and  en- 
deavoring to  get  lotions  on  the  property  in 
the  immediate  neighborhood.  Is  familiar 
with  the  four  squares  In  question.  Was  of- 
fered square  2^  which  is  more  valnablo, 
being  closer  to  Garrollton  avenue,  for  $2,000. 

In  addition  to  the  testimony  of  these  wit- 
nesses, plaintiff  offered  some  extracts  tnm 
sales  of  property  made  in  the  neighborhood, 
and  also  an  act  of'sale  of  two  squares  by  one 
Taranto  to  the  <Aty  of  New  Orleans  In  tiie 
neighborhood,  being  squares  271  and  272.  for 
$4,000  for  the  twa  But  these  extracts,  In 
the  first  place,  are  not  In  the  record,  and.  It 
they  were,  could  not  be  conddered,  any  more 
than  can  the  Taranto  act.  Tbe  statements 
of  the  vendors  and  TOndees  In  these  acts, 
touching  tiie  price  at  which  these  sales  were 
made,  are  not  sworn  testimony.  They  are 
mere  writtm  statements  made  out  of  cour^ 
and  ttierefore  are  not  admissible  as  pnxtf, 
and  the  objection  to  their  admission  was  well 
made.  Greenleaf  on  Bv.  (Redfield's  ]B)d.)  vol. 
1.  if  483,  99,  498,  100;  Morgan  t.  Tarbor^ 
-  ou^,  IS  La.  70,  33  Am.  Dec.  553;  Moussler 
V.  Zunts,  14  La.  Ann.  15;  City  of  New  Orleans 
V.  Sheppard,  10  La.  Ann.  268;  Hill  v.  Span- 
genberg,  4  La,  Ann.  553;  Dohan's  Heirs  r. 
Murdock,  40  Ia.  Ann.  376, 4  South.  838;  Lay- 
man V.  Tlcknalr,  47  La.  Ann.  679,  17  South. 
266. 

Defoidant  produced  three  witnesses. 

James  T.  Nix  Is  familiar  with  the  value  ot 
Ills  own  property  in  the  ndghborhood.  Owns 
square  278,  about  three  squares  distant  ttom 


the  squares  In  dispute,  and  values  It  at  $3,400 
to  9SJSQ0;  but  it  is  nearer  to  the  rallraad. 
which  makes  It  more  valuable,  and  has  sev- 
eral residences  on  it  Is  soling  lota  In  his 
square  at  an  average  price  of  $175  pet  lot 
for  the  naked  ground,  and  fbe  square  con. 
tains  30  lots.  The  lots  afe  in  squares  that 
have  buildings,  and  buildings  add  value  to 
the  neighboring  pnqierty;'  but  the  buildings 
are  dieap  Iniildlngs,  as  a  rule.  Tbe  sales  are 
made  on  paymoits  ot  $3  per  mwCh.  That 
would  make  an  aggregate  price  at  $6,060  per 
square.  Bought  recently  from  his  brother  a 
lot  in  square  260  (much  nearw  to  car  line, 
and  therefore  more  valuable)  for  $40;  wbteh 
was  on  the  basis  of  what  fbe  entire  square 
had  cost  him  and  his  brother  In  1900  or  lOOi, 
or,  say,  $1,600  for  the  entire  square:  Would 
not  give  $2,000  for  square  202  (much  nearer 
to  car  line  than  squares  in  question),  hut 
would  give  91Ji00;  ofloed  913)0  eadi  for 
sqnares  801  and  380  (further  tlian  squares  in 
question  from  car  line  and  less  valuable),  hot 
did  this  as  a  speculation,  thinking  It  was  less 
than  he  would  be  able  to  sell  the  squves  Cor. 
If  his  square  278  were  vacant,  doubts  serious- 
ly whether  he  would  take  92,000  tor  It. 

Loids  Terret  Uvea  in  square  233.  Sold  re- 
cently two  vacant  lots  adjoining  his  own  for 
$160  cash,  each.  Square  288  Is  nearer  tbe 
river  and  the  p<9ulated  part  ot  the  dty  than 
are  the  squares  in  dlspu^  and  there  are  a 
number  of  reMfncem  In  this  square  Immedi- 
ately adjoining  square  283,  and  In  square  23S 
Hself  fiiere  are  seven  houses.  The  more 
bnildlngs  in  a  square  ttie  more  value  Is  glvm 
tO'tbe  naked  lots. 

Peter  O.  RlddeU  Is  flamUlsr  vritb  the  tour 
squares  In  question,  snd  with  the  ^opnty  In 
the  ndghborhood.  •  Was  defraidant  in  one  of 
the  eqtropriatbHi  suHn,  and  attorney  In  an- 
other, and  is  owner  of  some  of  the  property- 
yet  to  be  expropriated.  Sold  two  lots  In 
square  806  and  825  at  $270  per  lot,  vrith  pal- 
mettos tiro  and  three  feet  high  on  them;  the 
sale  being  made  cm  terms  of  $5  eadi  and  $1 
per  week,  and  no  Interest  Cash  terms  vrere 
10  per  cent  off.  Sold  also  a  lot  for  $200  cash. 
Squares  806  and  826  are  two  squares  nearer 
the  car  line,  and  can  be  buUt  on  irittiout  fill- 
ing. Does  mt  know  whether  the  four  squares 
in  questl(Hi  are  equally  as  high.  Because  the 
lots  woe  sold  at  the  price  stated  Is  a  reason 
why  the  squares  as  wholes  sbould  be  estlnut- 
ed  at  something  near  the  same  nte,  but  not 
absolutely  at  the  same  rate.  Purchasers  of 
lots  on  time  are  plentiful.  Thinks  be  could 
without  difficulty  sell  an  oittre  square  at 
$200  per  lot  or  thereabouts. 

^is  Is  a  fair  synopsis  of  the  tesflmony.  It 
diovrs  that  the  land  In  question,  tihough  with- 
in the  corporate  limits,  and  divided  into 
squares  and  lots,  yet  Um  ontslde  of  tbe  built- 
up  part  of  the  city,  and  Is  available  as  yet 
only  for  culttvation  or  for  holAng  for  specu- 
lation. The  lots  are  sudi  only  on  paper,  ud 
are  building  lots  mly  prospectively— whoi 
the  growth  of  the  city  sball  have  reached 
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.tb«n.  As  bnlldUig  lota  fber  ban  aa  7^  only 
a  vecDlatlT«  Talne. 

The  price  at  which  cwtata  lota  have  been 
sold  within,  or  In  the  Immediate  Tidnlty  of, 
the  bnilt-op  part  of  the  city.  Is  no  orlterion 
to  go  by.  No  better  proof  of  this  Is  needed 
than  the  statement  of  counsel  that  under  tiie 
oompntatlon  on  the  basis  of  what  tota  have 
been  sold  for  as  proved  in  the  record  the 
aanaree  in  qoeetlon  are  worth  fUMMXK  Bn< 
dmice  that  leads  to  such  a  leenlt  la  practical- 
ly worthless. 

The  blgheat  prtce  Shown  to  have  been  paid 
for  a  aanare  in  that  n^bbMhood  Is  $2,000. 
In  Tlew  of  the  Terdict  of  the  Jury  allowb^ 
more  than  this,  we  aball  allow  Ibat  mncb; 
althongh  the  preponderance  of  tbe  evidence 
(apsrt  ftom  tbe  rodlct  of  tbe  Jury,  which  In 
anch  cases  la  entitled  to  very  great  weight)  Is 
in  f  STor  of  91,200  to  f  l,BOa 

Hie  Judgment  appealed  fnnn  is  tiierefore 
reduced  to  |!8,000,  and,  as  thus  reduced,  Is  af- 
firmed; defendant  to  pay  the  coata  of  qtpeal. 


<m  La.  9a> 

No.  14,843. 
MUNHOIJAND  et  aL  v.  FAKES  et  al .• 

(Supreme  Court  of  Louisiana.    Dec.  14,  1903.) 

HUSBAND  AND  WIFE— CON  VET  ANCB  BY  WIF&- 
PRESCRIPTION. 

1.  The  DalUtr  ot  a  sale  made  by  the  wife  In 
payment  ot  her  bnsband'B  debts  is  cored  by  the 
prescription  of  Bve  years  datinjf  from  the  dis- 
solution of  the  marriage,  or  tbe  majority  of  the 
heir  of  the  wife. 

2.  In  the  prescription  llbenuidi  causa,  tbe 
qoeation  ot  good  or  bad  f  aitb.  plays  no  part. 

(Syllabaa  by  the  CoortO 

■  Appeal  from  fia^tiH  Judicial  IMstrict 
Court,  Parish  of  FzanUin;  D.  N.  Thompsm. 
Judge. 

Action  by  John  H.  Mnnholland  and  others 
against  B.  R.  Fakes  and  otbras.  Judgment 
for  dcfebdantB,  and  plaintiffs  appeal.  Af- 
firmed. 

Carey  J.  £ails  and  John  Merritt  Munbol- 
iland,  for  appellants.   D.  Tyler  Ijamfcin,  for 

appellees. 

PROVOSTY,  J.  The  heirs  of  Mrs.  Munbol- 
land  are  seeking  to  recover  a  piece  of  real 
estute  sold  by  ber  daring  her  marriage. 
They  allege  that  tbe  sale  was  made  under 
coercion  by  tbe  husband,  and  to  pay  bla 
debts.  Tbe  district  }ndge  fomul  that  the 
sale  had  been  made  voluntarily,  but  in  pay- 
ment of  tbe  husband's  debts.  He  anstalned. 
however,  a  plea  of  prescription  of  five  years 
urged  by  defendants  under  article  3542,  Civ. 
Code,  whereby  tbe  action  "for  nullity  or 
reseteslon  of  contracts"  is  barred  by  five 
years.  Plaintiffs  contend  that  tbls  prescrip- 
tlon  Is  Inapplicable,  because  tbe  sale  was  so 
utterly  null  as  to  be  legally  nonexistent,  and 
that  tbe  suit,  In  consequence,  Is  not  an  action 
In  nullity  or  rescission,  but  Is  In  reality  a 

•Rdiearlnc  denl«&  February  2>,  U04, 


petitory  action,  and  fiiat  tbe  only  prescrip- 
tion which  could  be  aTBlIable  would  be  10 
or  00  years  acquirandl  causa.  This  court 
baa  had  occasion  to  ecHUlder  carefully  the 
nature  of  tbe  nulUty  zesulUxv  fnnu  the  pro- 
hibition to  the  wife  to  bind  herself  or  her 
^operty  tor  her  husband's  debta,  and  has 
held  that  it  la  only  relatlTe,  and  la  cured  1^ 
ratification,  or  by  the  equivalent  of  ratlfica- 
tlonr^thfl  prescription  of  fire  ye^s  here  in 
questliui.  Bnwnson  t.  Weeks,  47  La.  Ann. 
1042,  IT  South.  488..  To  travel  once  more 
over  tile  same  ground  would  aorve  nO  uaetui 
purpose.  More  than  five  yeara  have  ^psed 
alnce  the  death  of  the  wife  'and  the  majority 
of  tiie  youngest  of  the  heirs.  The  of 
prescription  was  pn^wrly  austalned. 

In  tike  prescription  llberandl  causa,  the 
questl(m-o(  good  m  bad  faith  plays  no  paM. 

Judgment  aflbnled. 

(17  Flo.  20O) 

PALMSR  V.  PAI^EB. 
(Supreme  Court  of  Florida.  Jan.  19,  1004.) 

HOMESTEAD  —  DEVISE  BT  WILL  —  WIDOW'S 
RIGHTS— DOWER  IN  HOMESTEAD— RIGHTS  IN 
OTHER  PROPERTY  DISPOSED  OF  BT  WILL- 
POSSESSION  OF  HCWBSTEAD. 

1.  The  ^ect  of  the  Constitution  of  1885,  In 
so  far  as  the  homestead  is  concerned,  where 
the  relation  of  husband  and  wife  exists,  and 
where  there  is  a  child  or  children.  Is  to  compel 
such  homtatead  to  inure  to  tbe  widow,  as  widow, 
and  to  the  heirs,  unless  the  consent  of  the 
wife  can  be  obtained  to  its  alienation  in  the 
lifetime  of  the  husband,  and,  where  sncb  aliena- 
tion does  not  take  place,  compels  Intestacy,  so 
far  as  such  homestead  is  conceiaed,  by  pionlb- 
iting  its  alienation  by  will. 

2.  in  a  case  where  a  will  nndertabes  to  dls- 

Eose  of  tbe  homestMd,  but  la  void  as  to  such 
omestead  under  tbe  prohibitions  of  the  Consti- 
tution, the  widow  is  not  deprived  of  her  right 
of  dower  in  such  homestead  because  of  her  fail- 
ure to  dissent  from  tbe  will  under  the  provisions 
of  section  1830,  Rev.  St.  1892,  dop  fs  she  de- 
prived of  such  right  of  dower  in  the  homestead 
by  accepting  tbe  valid  provisions  of  the  will 
made  In  her  favor,  where  the  will  is  not  so  fram- 
ed as  to  render  It  inequitable  for  her  to  claim 
her  dower  right  In  the  homestead  and  at  tbe 
same  time  insist  upon  the  valid  provisions  of  tbe 
will  made  in  ber  favor. 

3.  Section  1834,  Rev.  St  1892,  entitles  the 
widow  to  retain  fnll  iiosseuion  of  tbe  dwelling 
bouae,  in  which  her  husband  most  usually  dwelt 
next  before  bis  deatli.  free  from  molestation  or 
rent  until  she  shall  have  ber  dower  assigned, 
and  tbe  statute  fnrnlsbea  ample  aatiuMity  for 
tbe  heirs  at  taw  to  initiate  proceedings  for  the 
allotment  to  her  of  such  dower. 

(Syllabus  by  tbe  Court.) 

In  Bane.   Btror  to  Ctavuit  Oonrt;  Duval 
County;  Bhydtm  M,  Oall,  Judge. 
On  r^earing.   See  20  South.  64a 

The  defendant  In  error  sued  tbe  plaintiff 
Id  error  In  ejectment  In  the  circuit  court  of 
Duval  county  for  recovery  of  several  lots  of 
land  lying  contiguously  to  each  other  In  tbe 
village  of  South  Jacksonville,  an  onlncor- 
porated  community  In  said  county,  contain- 
ing In  the  aggregate  one  acre  of  ground.  Tbe 
trial  waa  had  upon  tbe  plea  ot  the  general  I»> 
sue,  and  reenlted,  after  an  affirmative  charge 
by  the  <iourt  in  favor  of  tbe  ^plaintiff,  la  a 
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"erdlct  ftnd  Judgmrait  for  ttae  jdalntlff  tor 
the  recovery  of  the  oitire  proper^  and  tor 
f840  for  mesne  proflts,  from  which  Jud^ent 
the  defendant  betow,  Catherine  L.  PahneTt 
sued  ont  writ  of  error  ftom  this  court 

At  the  trial  the  following  tmdlspnted  >tate 
of  tacts  was  deretoped:  Tliat  the  plaintiff, 
Panl  Palmer,  was  the  son.  and  the  d^ndan^ 
Catherine^  was  the  widow,  of  Joseph  Pal- 
mer, who  owned  the  iwopraiy  fOr  some  time 
prior  to  nls  death.  In  Mi^,  1895,  and  who 
resided  upon  It,  making  It  his  h<Hn^  for  aoaie 
years  prlcnr  to  and  at  the  time  of  his  death, 
with  his  wife,  the  said  Catherine;  that  the 
property  consisted  of  about  one  acre  of  land, 
and  was  not  located  In  an  incorp(Hrated  town, 
the  ImproTements  thereon  being  the  dwelling 
house  of  the  said  Joseph  Palmer,  and  an  In- 
closing fence.  Joseph  Palmer,  shortly  prior 
to  his  death,  executed  a  last  will,  in  which 
he  deyised  to  his  wife,  the  said  Catherine, 
various  other  parcels  of  real  estate  and  cer^ 
tain  personal  property,  and  In  which  be  be- 
queathed to  his  son,  the  nld  Paul,  certain 
choses  in  action,  and  by  a  general  clause  in 
the  will  be  devised  and  bequeathed  all  the 
balance  of  his  property,  real,  personal,  or 
mixed,  wheresoever  situated,  which  be  then 
owned  or  that  he  might  thereafter  acquire 
and  of  which  he  should  die  seised  and  pos- 
sessed, to  the  said  Catherine,  Ms  wife,  and 
to  the  said  Paul,  his  son,  share  and  share 
alike.  In  fee. 

This  will  appointed  the  widow  and  son  as 
its  executors.  It  was  duly  probated,  and  the 
widow,  Catherine,  interposed  no  dlssrat 
thereto  within  a  year  after  its  probate,  there* 
by  accepting  the  valid  provisions  thereof  in 
her  favor.  The  widow,  Catherine,  ccmtinned 
to  occupy  the  homestead  premises  in  dle^te 
after  her  husband's  death  until  the  recovery 
against  her  in  ejectment  herein. 

J.  W.  Archibald  and  D.  H.  Dolg,  for  plain- 
tiff In  emn.  D.  U.  Fletcher,  tot  defendant 
in  mot. 


TAYLOR,  O.  J.  (after  stating  the  facts). 
Various  errors  are  assigned  relative  to  the 
admission  and  rejection  of  evidence,  but  we 
deem  them  unimportant,  and  will  proceed  at 
once  to  a  discussion  of  the  merits  of  the  real 
question  at  issue  between  the  parties,  basing 
the  discuBBlon  upon  the  propriety  of  the  af- 
firmative charge  given  by  the  court  to  the 
Jury,  instmcting  them  under  the  facts  In  the 
case,  as  stated  above,  to  find  the  right  of 
possession  and  property  In  the  plaintiff. 

To  sustain  this  charge  and  the  Judgment 
consequent  thereon,  it  is  earnestly  contended 
here  for  the  defendant  In  error  that  the 
whole  qnestl<Hi  Is  irrevocably  settled  by  the 
decisions  of  this  conrt  In  the  case  of  Wilson 
T.  Fridenbui^,  reported  in  19  Fla.  461,  20 
Fla.  359,  and  21  Fla.  380.  That  caae,  in  its 
several  aiqpearances  before  this  coturt,  In- 
volved a  oonstmctttm  of,  and  was  planted 
ajfoa  a  constniction  of,  the  homestead  provlr 


slons  of  the  (Tisistltatlon  of  1868,  and  In  tb* 
opinion  (19  Fla.  401,  text  It  la  expressly 
said  that:  **There  la  no  provision  In  oar  Con- 
stitntlon  givliv  a  widow  any  ri^t  of  home* 
stead.  Her  ri^t  Is  as  wlfe^  and  is  oon- 
flned  to  a  pown-  to  prevent  any  aUatatkm 
1^  the  hnsluindAvitliout  the  joint  consent  of 
his  wlfe^  and  t&e  exemptlrai  as  homestead, 
in  tiie  language  of  the  Gonstitation,  acemes 
to  the  heia  of  the  party  having  oijoyed  or 
taken  tiie  bmeflt  of  nich  exemption.  Mi 
against  snch  h^rs,  or  as  against  any  creditor 
of  a  deceased  hnsband,  she  has  no  home- 
stead right,  simply  because  the  Constitution 
does  not  In  any  way  give  it,  unless  ebe  Is  an 
h^r,  and  In  this  case  she  la  not  an  belr  un- 
der the  statute,  which  in  certain  evmts 
makes  h^  so.  Her  ri^ht  here  is  confined  to 
the  general  laws  giving  rights  to  widows, 
because  snch  laws  are  not  inctmsistent  with 
the  exemption  which  accrues  to  the  heirs. 
*  *  *  But  there  Is  here  a  testamentary 
disposition  of  the  whole  estate  of  the  de- 
cedent, embracing  the  homestead  In  general 
terms.  It  certainly  will  not  be  contended 
that  the  exemption  of  the  homestead  repeals 
the  statute  authorizing  and  regulating  tes- 
tamentary dispositlcmB  of  prc^rty.  It  might 
as  well  be  contended  that  the  statute  giving 
dower  in  the  real  estate  of  the  husliand, 
freed  from  bis  debts,  bad  the  same  effect. 
We  have  already  stated  that  the  widow's 
right  here  is  tliat  of  dower,  and  that  she  has 
no  constitutional  homestead  right"  In  the 
same  case,  when  again  before  the  court  in 
21  Fla.  386,  text  389,  it  was  held  that  so  far 
as  the  children,  helra  at  law  of  the  deceased 
homesteader,  were  concerned,  "it  was  the 
homestead  of  the  te8tat<Mr.  It  was  beyond 
his  power  to  dispose  of  it  by  wilL  If  be 
owed  no  debts,  his  heirs  at  law  were  entitled 
to  it  by  the  laws  of  descent  If  he  owed 
debts,  they  were  entitled  to  it  by  the  laws 
of  descent,  freed  from  tlie  debts  by  force  ot 
the  constitutional  provision  of  homestead  ex- 
emption." 

By  virtue  of  what  provision  in  the  home- 
stead article  of  the  Constitntlon  of  1868  was 
this  conclusion  arrived  at,  that  it  was  be- 
yond the  power  of  the  testator  to  dispose 
of  his  homestead  by  will,  in  so  far  as  the 
heirs  at  law  were  concerned?  It  was  by  vir- 
tue of  section  3  of  that  article  10,  which  pro- 
vided that  "the  exemptions  provided  ttx  in 
sections  1  and  2  of  this  article  shall  accme 
to  the  heirs  of  the  party  tiaving  eaioyeA  or 
taken  the  benefit  of  such  exemption." 

Within  a  few  montlis  after  the  Wilson  v. 
Fridenbnrg  Case  was  last  decided  in  tills 
court  in  March,  1885,  as  reported  In  21  Fla. 
386,  the  constitutional  convention  of  1885  as- 
sembled, and.  In  revising  the  hom^ead  arti- 
cle of  the  former  Constitution  of  1868;  It 
made  several  material  changes  In  the  former 
instrument  Instead  of  making  the  exemp- 
tions provided  for  accrue  alone  to  the  heirs 
of  the  party  entitled  to  such  ezenqvtloii,  as 
did  the  Constitution  of  1808;  the  Gonstltn- 
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tion  Qt  1885,  In  section  2  of  arUda  lO/pnH 
Tides  that  "tlie  ecempUons  provided  for  In 
section  one  shall  Inure  to  the  widow  and 
heirs  of  the  party  entitled  to  sneh  szemp- 
tion."  It  may  be  here  ramarlEed  that  were 
it  not  for  a  further  provision  to  be  hereafter 
quoted  from  the  homestead  article  of  tiie 
€onstitatlon  of  1885^  this  inclusion  of  the 
widow  with  tiie  belrs  to  whom  the  ezemp* 
tion  should  inure  would  prohibit  the  holder 
of  the  homestead  f  nmi  alienating  It  by  will 
so  far  ss  she  was  concerned,  and  for  the 
same  reason  that  such  homesteader  was  pro< 
lilblted  from  dlqtoslng  of  It  by  will  so  far 
as  the  heirs  were  concerned  under  the  Con- 
stitution of  1868.  But  the  Gonstltntion  of 
1885^  In  section  4  of  article  makes  an- 
other radical  departure  from  the  former  In- 
strument of  1868,  whwebi  It  ^vides: 
"Nothing  in  this  article  shall  be  construed 
to  prevoit  the  bidder  of  a  homestead  from 
alienating  his  or  ber  homestead  so  exempted 
hr  deed  or  mortgage  duly  executed  by  him- 
self or  herself,  and  I17  husband  and  wife, 
If  such  relation  exists;  not  U  the  holder  be 
without  children  to  prevent  him  or  her  from 
disposing  of  his  or  her  homestead  by  will  In 
a  manner  prescribed  by  law."  It  will  thus 
be  seen  that  the  Constitution  of  1886.  be- 
sides expressly  Including  the  widow,  as  wid- 
ow, with  the  heirs  to  whom  the  exemption 
Aould  Inure  on  the  death  c»f  the  homestead 
ancestor,  In  eqtress  terms  makes  such  home- 
stead Inalienable  by  the  husband  during  lAe 
lUe  of  the  wife  vrithout  ber  consent,  and, 
where  there  Is  a  child  or  children,  prohibits 
him  from  disposing  of  it  by  wllL  Where 
there  is  a  child  or  diUdren,  any  will  at- 
tempting to  dispose  of  the  Itomestead  Is  ut- 
terly void  for  any  purimse  whatsoever,  in 
so  far  as  mtsh  homestead  is  concerned.  The 
effect  of  the  Constitution  of  1S8S,  in  so  far 
as  the  homestead  is  concerned,  where  the 
relation  of  huslnnd  and  vrife  exists,  and 
where  there  is  a  child  or  children,  is  to  com- 
pel such  homestead  to  inure  to  the  widow  as 
widow,  and  to  the  heirs,  unless  the  consent 
of  the  wife  can  be  obtained  to  Its  alienation 
in  the  lifetime  of  the  husband,  and,  where 
such  alienation  does  not  take  place,  compels 
Intestacy,  so  far  as  snch  homestead  Is  con- 
cerned, by  prohibiting  Its  alienation  by  will. 
In  the  presence  of  a  child  or  children,  the 
homestead  cannot  be  dealt  with  or  afTected 
by  a  will  to  any  extent  whatsoever,  either 
directly  or  Indirectly,  and,  If  it  cannot  be  di- 
verted from  Inurement  to  the  widow  and 
heirs  by  the  direct  tKovIsIons  of  a  will,  it 
cannot  be  indirectly  diverted  from  such  1n- 
arement  the  provisions  of  a  will  dispos- 
ing legally  of  other  property  outside  of  the 
homestead.  In  other  words,  where  the  cSx- 
cnmstances  are  snch  as  to  set  the  ctinstltu* 
tlonal  inhibition  In  motion  against  the  alien- 
ation of  the  homestead  by  will,  snch  inhibi- 
tion Is  abBOlnte,  and  no  provltions  of  any 
will  made  by  the  homesteader  can  affect  to 


any  extent  whatsoever  the  direction  that  the 
Constitution  contemplates  such  homestead 
shall  go— that  of  inurement  to  the  widow  and 
heirs— whether  such  wUl  undertakes  to  deal 
directly  with  the  homestead,  or  exclusively 
with  other  property.  No  such  will  can  affect 
the  homestead,  even  to  the  extent  of  giving 
rise  to  ttiat  statutory  condition  of  things  as 
vrill  drive  the  widow,  so  far  as  the  home- 
stead to  concerned,  to  an  election  betireen  her 
dower  toterest  or  child's  part  in  such  home- 
stead, and  the  1^1  provisions  made  in  her 
favor  by  such  will  in  other  proper^.  We 
do  not  mean  to  be  understood  as  holding 
that,  if  the  widow  desires  to  take  a  child's 
part  in  the  homestead.  Instead  of  dower, 
she  can  do  so  without  making  her  election  to 
that  eftect  aa  required  by  the  statute^  Nor  do 
we  now  decide  whether  tlie  doctrine  ,  of  equi- 
table elMtion  may  not  still  have  application 
to  wills  which  devise  otha  property  to  the 
widow  in  such  a  manner  as  to  expressly  re- 
quire her  to  sorrender  all  or  some  of  hex 
righto  in  the  homestead,  m  In  snch  a  man- 
ner as  to  render  it  inequitable  or  toconsist- 
ott  for  lier  to  accept  the  provisions  of  tt» 
will  wltlwut  surrendering  such  of  her  righto 
to  the  homestead  as  may  be  required  to  be 
surrendered  tlie  will,  for  the  will  In  the 
present  case  is  not  so  drawn  as  to  present 
that  question.  What  we  do  decide  la  that. 
In  cases  where  tiie  will  is  void  u  to  the 
homestead  under  the  prohibitions  of  the  pres- 
ent Constitution,  the  widow  is  not  deprived 
of  her  right  of  dower  In  ttie  homestead  by 
her  ibllure  to  dissent  from  the  will  under 
the  provisions  of  section  18S<^  Rev.  St  188% 
nor  Is  she  deprived  of  such  right  of  dower 
1^  accqiting  tiw  valid  provisions  of  the  will 
made  in  her  favOT,  where  the  wlU  is  not  so 
framed  as  to  render  it  inequitable  for  her 
to  claim  her  right  to  tiie  homestead  and  at 
the  same  time  indst  upon  the  valid  i^vl- 
sions  of  the  will  made  in  her  favor. 

It  follows  from  wtiat  has  been  said  that 
the  court  below  erred  tai  giving  the  afflnna- 
tive  charge  to  the  plalnttfTa  favor,  and  to 
permitting  the  Judgment  entered  for  the  de- 
fendants ^ectment  from  the  premises  and 
for  mesne  pn^ts.  Section  1834,  Rev.  St. 
189%  entities  the  widow  to  retato  full  possea- 
alon  of  the  dwelling  house  to  which  her  hus- 
band most  usually  dwelt  next  before  his 
death,  free  from  molestation  or  rent,  until 
she  shall  have  her  dower  assigned  her,  and 
the  statute  furnishes  ample  remedy  for  the 
heir  to  toltiate  proceedings  for  the  allotment 
to  her  of  her  dower. 

For  the  r«uons  stated,  the  Judgment  of 
tiie  court  below  Is  reversed,  and  the  cause  re- 
manded for  such  proceedings  as  shall  not 
be  inconslsteDt  with  this  <q>lnion,  the  defend- 
ant In  error  to  be  taxed  vrith  the  oosto  of 
this  appellate  proceeding. 

GARTER,  9HACKLEIF0RD,  HOCKDR, 
MAXWELI^  and  COCKBBLLi  JJ^  concur. 
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DIGKERSON  T.  OAMPBBLL  et  al. 
(Snpreme  Court  of  Florida,  Diviriw  B.  Jan. 
18,  M04.) 

JUDOHENT— PAYMENT— REVITAL-SGIRB 
FAClAS-PUffiA. 

1.  Where  a  judgmoit  debtor  forDishe*  mone^ 
to  a  third  person  to  buj  op  the  judgment,  and 
he  does  so  at  Ubs  than  ita  face  value,  the  cred- 
itor not  knowing  the  facts,  it  amounts  to'  a 
part  payment,  only,  of  the  judgment. 

2,  A  plea  to  a  scire  facias  to  rerire  a  jadg- 
ment  allegiog  that  an  agent  of  the  judgment 
debtor,  purchased,  with  money  fnniished  by 
said  debtor,  the  judgment  for  an  amount  far 
less  than  Its  face  value,  is  not  good  as  a  plea 
in  bar,  but  tends,  at  moat,  to  plead  a  payment 
pro  tanto. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Orange  Ooanty; 
Minor  S.  Jones,  Judge. 

Action  by  J.  T.  Dlckerson  against  A.  S. 
Campbell  and  Isaac  M.  Lanier.  From  a  judg- 
ment oTerraling  a  demurrer  to  the  plea, 
plaintiff  brings  error.  Beversed. 

L.  O.  Starbiit^  for  plaintiff  In  error. 

OOGKRELjL.Ji  To  a  scire  facias  to  revive 
a  Joint  judgment  for  f830.S4  obtained  Toy  the 
receiver  of  the  First  National  Bank  of  Orlan- 
do against  tbe  defendants  in  error,  and  as- 
signed to  the  plaintiff  In  Bdre  facias.  Isaac 
M.  Lanier  pleaded  that  the  said  judgment 
had  been  assigned  under  seal  to  one  John  M. 
Lee  for  the  som  of  9211.65,  and  that  said 
Lee's  assignment  was  recorded  In  Osceola 
county,  and  since  tbe  beginning  of  the  scire 
fbdas  proceedings  the  judgment  bad  been 
■  merited  satlsfled  ot  record  In  Orange  county 
by  the  Bald  Lee;  that  at  the  time  of  said  as- 
signment Lanier  vras  a  judgment  debtor  to  a 
large  amount,  and  "employed  and  appointed 
said  Lee  as  his  agent  to  negotiate  for  the 
purchase  and  assignment  in  bis  name,  but 
as  agent  of  said  defendant,  of  all  said  judg- 
ments; that  thereupon  said  Lee  purchased 
all  of  said  judgments,  Including  judgment 
claimed  by  plaintiff  in  this  case,  with  money 
fDmlshed  by  tbe  defendant,  and  as  bis  agent; 
that  at  the  time  of  the  assignment  of  said 
judgment  to  the  plaintiff,  Dlckerson,  the 
bank  or  its  receiver  had  no  title  therein,  hav- 
ing previously  sold  the  same  to  defendant's 
agent,  Lee;  that  Dlckerson  bad  no  title  to 
said  judgment,  for  tbe  reasoU  tbat,  at  Ibe 
time  of  selling  the  same  to  said  plaintiff,  tbe 
First  National  Bank,  by  its  receiver,  express- 
ly stated  that  he  did  not  make  any  warranty 
to  the  title  to  said  judgment,  but  only  sold 
his  rlgbl^  title,  and  interest  Wherefore  he 
denies  that  said  Dlckerson  was  entitled  to 
the  Issnlng  of  execution,  and  prays  to  be  dls* 
missed  with  his  coats."  A  demurrer  to  said 
plea  was  overruled,  and  the  petition  dis- 
missed, at  plaintlCF's  costs,  vrhereupon  he 
prosecutes  this  writ  of  error. 

The  debt  here  was  liquidated  and  had  pass- 
ed into  a  judgment,  from  which  no  appeal  was 
taken  nor  contemplated  at  the  time  of  the  al- 
leged assignment  so  far  as  herein  appears. 


Tbe  agent  of  the  judgment  dAtor,  vrith  mon- 
ey supplied  by  tbe  latter,  secured  an  assign- 
ment from  the  judgment  creditor  without 
knowledge  of  such  agency,  and  for  a  sum 
far  below  tbe  face  valae  of  tbe  judgment 
No  new  or  other  consideration  sufficient  Id 
law  Is  set  up  for  the-surrender  <tf  this  large 
balance  of  the  liquidated  judgment  debt  nnd 
the  transaction  must  therefore  be  treated  as 
a  partial  payment  by  the  debtor  oo  mccoont 
of  said  judgment  This  doctrine,  wbUe  not 
actually  decided  by  this  court,  baa  been  ree- 
ognized  as  the  law  In  at  least  two  cases.  See 
Spann  v.  BaltE^l,  1  Fla.  801,  text  SIS,  40 
Am.  Dec.  S46,  and  Sanford  Abrams,  M 
Fla.  181,  2  South.  873,  where  exceptions  to 
the  rule  were  made  because  the  original  de- 
mands  were  unliquidated,  or  some  other  cm- 
slderatlon  existed.  A  case  very  similar  In 
its  facte  to  the  one  before  us  is  that  of  Shaw 
V.  aark,  6  Vt.  607,  27  Am.  Dec.  578.  It  was 
there  decided  that  where  a  judgment  debtor 
furnishes  money  to  a  third  person  to  buy  up 
tbe  judgment,  and  be  does  so,  the  creditor 
not  knowing  the  facts,  It  amounts  to  a  part 
payment  only,  and  that  part  payment  of  a 
debt  by  a  debtor  does  not  satisfy  tbe  whole, 
even  if  so  received  by  the  creditor. 

The  plea  should  have  been  treated  as  a 
plea  of  payment  pro  tanto  <mly.  See  1  Oyc 
p.  810,  and  cases  cited. 

This  disposition  of  the  case  renders  it  on- 
neeessnry  to  consider  the  other  qnestfons 
sought  to  be  raised  here. 

Tbe  judgment  will  be  reversed,  and  tiw 
cause  romnnded  for  further  proceedings  In 
accordance  with  law  and  this  opinion. 

CABTEB,  P.  J.,  and  UAXWELU  J,  con- 
cur. 

TATLOR,  C.  7.,  and  6HACELEF0RD  and 
HOCKER,  JJ.,  concur  In  the  (pinion. 


  («  Fla.  m,  OT] 

STATE  ex  rel.  EITTEL  v.  JENNINGS 

Governor,  et  at. 

(Supreme  Court  of  Florida,  Division  A.  AprQ 
28,  1903.) 

UANOAUUS— DEMURRER  TO  WRIT— RSTUKN— 
DBHUBRBR. 

On  Demuirer  to  Writ 

1.  A  demnrrer  to  an  alternative  writ  of  man- 
damuR,  stating  that  "the  matter  of  law  intend- 
ed to  be  argued  la  that  the  facts  stated  Id  such 
writ  do  not  show  tbe  relator  is  entitled  to  rdiet 
by  vrrit  of  mandamus,"  is  so  fwncml  in  Urn  na- 
ture as  not  to  require  this  court  to  do  more  than 
determine  that  there  are  no  such  essential  and 
vital  defects  in  the  alternative  writ  as  to  show 
no  cause  of  action,  and  are  incapable  of  being 
cored  by  tbe  statute  of  jcofailes. 

On  Demurrer  to  Return. 

2.  A  demurrer  to  the  return  to  an  altematire 
writ  of  mandaiiuia  la  treated  as  a  demnrrer  ia 
other  actions  nt  Inw. 

3.  Ambiguity  and  an^mentatlveness  are  de- 
fects in  a  pleading,  which  at  common  law  were 
treated  as  formal  defects,  which  made  th« 
pleading  subject  to  special  demurrer,  but  sp» 
ciol  demurrers  are  abolished  in  this  state. 
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4.  The  act  »f  Consicn  of  Uarcb  8,  184S,  c 
48  (5  Stat.  742),  entitled  "Ad  act  mipplenientary 
to  an  act  for  the  admisedon  of  Flwlda  and  Iowa 
tnto  Hn  Union  and  for  other  putpoaes»"  gramtioc 
school  lands  to  Florida,  was  in  the  nature  of  a 
compact  between  the  state  and  the  United 
States  (TOTernment,  and  was  a  special  grant  in 
pnesenu  of  every  sixteenth  sectioa  in  every 
town^ip  which  previous  to  snrvcr  bad  not  been 
di^tosed  of  under  le^al  authority  from  the  gov< 
ernment  of  the  ITnited  States;  and  when  by 
snrvey  a  sixteenth  section,  or  fractional  part 
thereof,  is  ascMtained  to  eust  in  any  townahip, 
the  grant  immediatdy  attacbaa  thweto,  with- 
out a  patait,  by  relation  back  to  the  date  of  said 
act  of  Congress. 

5.  The  north  and  west  boandary  Unea  of  a 
fractional  township,  and  the  traverse  of  the 
Apalni-hicola  rirer  on  the  east,  and  of  I«ake 
Wimioo  on  the  south,  of  said  townahip,  were 
aurreyed  in  1852,  and  the  aurvn  was  aiqprored 
by  the  Surveyor  General  of  Florida  on  the 
lOtb  of  Sapteuiber,  185^  and  the  boundary 
tinea  of  the  itectioiiK  niid  lots  in  snid  township 
were  extended  in  1884,  and  the  boundaries  of 
fractioiinl  section  IQ  in  said  township  were  defi- 
nitely located,  and  aald  fractional  section  wan 
dlTlded  into  lots,  wliich  were  nomhered,  and 
the  acreage  in  each  lot  was  ascertalQed  by  the 
Snrvpyor  General,  and  a  record  thereof  was 
made  in  1881  in  the  Surveyor  General's  office. 
Held,  the  foregoing  survey,  and  acta  of  the  Snr* 
veyor  General,  showing  the  existence  of  frac* 
tional  section  16  and  its  acreage,  were  sufficient 
to  cause  tlie  grant  of  March  3,  1845,  to  imme- 
diately attach  to  said  fractional  section  16  aa 
school  land. 

6.  The  net  of  Congress  of  September  28,  1850, 
c.  84  (9  Stat.  519),  entitled  "An  act  to  enable  the 
state  of  ArkmiKaa  and  other  states  to  reclaim 
the  swamp  lands  within  tlielr  Umlta,"  and  the 
act  of  Congreas  of  March  3,  1857,  c.  117  (11 
Stat.  251),  conferring  selections  of  swamp  lands 
made  before  that  date,  are  construed  not  to  ap- 
ply to  ac  embmce  the  sixteenth  aeetions  grant- 
ed to  the  state  of  Florida  hy  the  act  of  Con- 
gress of  March  3,  1845,  c,  48  (5  Stat.  742),  for 
school  purpofien. 

7.  The  selection  of  an  entire  fractional  town- 
sh^,  embracing  a  fractional  sixteenth  section, 
as  swamp  and  overflowed  land,  by  the  executive 
officers  of  the  state,  and  the  confirmation  of 
such  selection  by  the  act  of  Congress  of  March 
3,  1857,  c.  117  ai  Stat  251),  are  construed  aa 
not  to  tndnde  the  fractional  sixteenth  section; 

'  and  a  certificate  made  by  the  trustees  of  the  in- 
ternal Improvement  fund  of  Florida,  made  and 
delivered  on  March  IG,  1889,  to  a  railroad  com- 
pany, certifying  that  such  company  was  entitled 
to  such  sixteenth  section,  as  swamp  and  over- 
flowed land,  whenever  said  lands  should  be  pat- 
ented to  tlie  state,  and  promiaing  to  convey 
said  sixterath  section  to  said  railroad  company, 
its  saccesBora  or  assigns,  upon  the  receipt  of  a 
patent  for  same  by  the  state,  are,  under  the 
circnmstances  before  stated,  void  acta;  and 
the  patent  of  the  same  by  the  executive  offieera 
of  the  government  of  the  United  States  to  the 
state  as  swamp  and  overflowed  land  Is  also 
a  void  patent,  and  these  acts  confer  no  power 
or  authority  upon  the  trustees  of  the  internal 
improvement  fund  to  convey  said  fractional 
section  10  to  the  said  railroad  company,  its  suc- 
cessors or  assigns,  as  swamp  and  orerflowe^ 
lands. 

-   (Syllabus  by  the  Court.) 

Application  b7  the  state,  on  the  relation  of 
Joseph  J.  Klttel,  tor  writ  of  mandamus  to 
W.  S.  Jennings,  governor,  and  others,  tms- 
tees  of  the  intenuil  ImproTcment  fund  of 
the  state.  Demurrer  to  amended  answer 
OTerruled. 

On  N^Tember  28, 1898,  fbA  relator  aued  out 
ot  tliU  court  aa  altematlTe  writ  of  manda- 


ma^  directed  to  tbe  tmatees  of  tiie  Internal 
Improvement  fnnd  of  this  state.  The  fbcta 
therein  snggeated,  stated  as  briefly  as  Is 
reqnlBlte  for  the  pniposes  of  fbe  case,  are 
tbat  Joseph  J.  Klttel  Is  the  eqidtable  owner, 
and  la  Justly  entitled,  In  law,  to  demand  and 
recelre  from  the  said  trustees  a  deed  of  con- 
veyance^ of  the  lands  embraced  In  fractional 
onanrveyed  section  16  of  township  8  S.,  range 
8  W.,  in  the  county  of  Calhoun,  containing 
309  acres,  more  or  less,  being  tbe'entire  land- 
ed portion  of  said  section  16,  as  will  sppear 
by  the  following  facts*  viz.:  On  September 
2&,  1850,  an  act  of  Congress  was  passed  9 
Stat  619),  granting  tbe  state  of  Florida  all 
swamp  and  overflowed  lands  In  said  state, 
for  the  pnrpostt  of  reclaiming  said  lands; 
the  state  being  authorised  to  designate  aiid 
select  lands  of  tbe  kind  and  desnlptlon 
granted,  and  report  the  same  to  tbe  General 
Land  Office  for  patent  That  the  Surveyor 
General  of  Florida  on  September  17,  1853, 
In  accordance  wltJi  the  regulations,  trans- 
mitted to  the  General  Land  Oflloa  the  town- 
ship plat  of  fractional  nnsnrveyed  township 
S  8.,  range  8  W.,  which  was  approved  by 
the. Surveyor  General  S^tember  16,  18S3. 
Tbat  on  January  25.  1854,  the  state  of  Flori- 
da, through  her  officers,  designated  and  se- 
lected under  the  provision  of  said  act  of  Sep- 
tember 28^  1850,  as  portion  of  socta  swamp 
and  overflowed  lands,  among  other  tracts,  tbe 
entire  fractional  township  8  S.,  range  8  W., 
aforesaid,  situated  at  the  confluence  of  Lake 
Wimlco  and  tbe  Apalachlcola  river,  In  the 
county  aforesaid,  and  duly  Certified  and  re- 
corded such  selection  to  tbe  conunlsaloners 
of  tbe  land  office  In  accordance  with  the 
rules  and  regulations  of  the  department  thm 
In  force.  That  on  March  8,  1857.  by  act  of 
Congreas  tbat  day  passed  (11  Stat  251),  tbe 
United  States  America  confirmed  all  ae- 
lectlona  of  land  theretofore  made  the 
state  under  the  said  act  ot  Sept«nber  28. 
1850.  and  dnly  certified  and  reported  to  tbe 
said  land  office  the  fracttonal  township  afore- 
said as  swamp  and  overflowed  lands,  and 
thuB  perfected  tbe  title  thereto  In  said  state, 
under  said  two  acts  of  Congress,  as  swamp 
and  overflowed  land.  Tluit  on  Uarcfa  16, 
1889,  in  pursuance  of  authority  duly  con- 
ferred upon  ibem  by  the  law  of  said  state, 
the  board  of  trustees  of  the  internal  Improve 
ment  fund  of  said  state  Oierelnafter  called 
the  "I.  I.  Board")  did  make  and  deliver 
to  the  Angusta.  Tallahassee  &  Gulf  Railroad 
Company  (hereinafter  called  the  "A.*  T.  &  O. 
B.  Co.")  its  lawful  certificate.  No.  13,900, 
wbereln  and  whereby  said  trustees  did  certi- 
fy tbat  said  railroad  company  was  entitled 
to  about  100,000  acres  of  land  selected  as 
swamp  and  overflowed  land  by  said  state  of 
Fl(»lda  nndw  the  act  of  Congress  of  Sc^h 
tember  28,  1850,  whatever  said  land  sbould 
be  patented  to  the  state  of  Florida  under 
said  act  of  Congress,  who-eln  was  included 
among  the  land  so  certified  one  tract  of  land 
described  aa  all  the  tmsurveyed  part  of  town- 
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•htp  8  nnge  8  ind  did  Qiemn  and 
thereby  lawfully  promise  tbat  upon  the  re- 
ceipt of  said  patent!  by  ttie  state  tbe  said 
trustees  or  tbelr  successors  wUI  conrey  the 
said  lands  to  tbe  said  company,  its  successors 
and  assigns,  saving  IJie  rights  of  actual  set- 
tlers on  said  lands,  acquired  at  or  before  titie 
date  thereof^  and  aaTlng  the  rights  of  John 
A.  Henderson  and  Sidney  I*  Walles,  re^ct- 
ir^,  under  tlielr  respectlre  contracts  with 
the  trustees  of  tba  internal  improvement 
fond  afbresald.  niat  on  July  6^  1896,  pur^ 
snant  to  the  request  of  the  Gov^Tior  of  Flor^ 
Ida,  and  under  the  provisions  ot  said  act  ot 
Ck»ngress  ot  September  28,  1860,  and  also  of 
the  act  of  March  9, 1857,  In  pari  materia,  tbe 
United  States  of  Ameri<»,  having  previously 
patented  to  tbe  state  all  otiier  sections  of 
said  township,  Issned  to  said  state  Its  lawful 
patent  No.  109  for  ttie  nnsnrreyed  fractional 
section  16  ot  said  township  8  S.,  range  8  W., 
containing  an  estimated  area  of  809  acres,  as 
swamp  and  overflowed  lands,  which  patent 
was  duly  transmitted  to  said*  L  I.  Board  and 
received  by  It  on  or  before  July  10,  1895, 
wherry  was  fulfilled  the  condition  of  said 
promise  to  convey  contained  In  said  certifi- 
cate No.  18,000.  That  the  reserved  rights  of 
John  A.  Henderson  and  Sidney  I.  Walles  un- 
der said  certificate  have  all  been  canceled  and 
discharged,  and  neither  of  thm  has  any 
right,  title,  or  claim  to  said  fractional  sec- 
tion 16^  and  there  are  no  actual  settlers 
Uiereon.  That  said  Joseph  J.  Kittel,  by  law- 
ful purchase  at  a  Judicial  snle  duly  and  reg- 
ularly made  on  March  16,  1892;  became  the 
lawful  owner  of  all  ttie  right,  title,  estate, 
and  interest  and  equitable,  of  tbe  said 
A.,  T.  &  O.  R.  Go.  in  the  lands  mentioned 
and  described  hi  said  cvUflcate  No.  18,900, 
including  all  the  unsurveyed  part  ot  town- 
ship 8  8.,  range  8  W.,  aforesaid,  and  tlins. 
as  successor  and  assign  of  said  railroad  com- 
pany, became  entitled  tb  all  the  rights  of 
said  railroad  company  In  said  tmsurveyed 
ftactlona]  section  16  of  said  township  8  S., 
range  8  W.,  including  the  right  to  demand 
and  have  from  the  said  I.  I.  Board  a  convey- 
ance ot  said  fractional  section  16,  according 
to  the  promise  contained  In  said  certificate 
No.  13,909.  That  Joseph  J.  Kittel  daring  tbe 
years  1896-97,  and  particularly  in  February, 
1808^  made  due  request  and  demand  of  said 
I.  L  Board  at  its  office  In  Tallahassee,  Fla., 
for  a  conveyance  to  him,  as  the  successor 
and  assign  of  the  said  A..  T.  ft  O.  B.  Co.,  of 
said  nnsurveyed  fractional  section  16,  con- 
taining, as  estimated.  300  acres,  which  re- 
quest and  demand  was  refused  and  denied 
by  said  L  I.  Board,  and  Is  still  refused  and 
denied  by  said  trustees.  That  said  refusal 
and  denial  of  said  board  Is  based  upon  tbe 
avowed  reason  that  said  fractional  section 
16  bad  been  duly  surveyed,  and  was  school 
land,  and  therefore  not  subject  to  disposi- 
tion and  conveyance  by  said  I.  I.  Board. 
That  as  a  fftct,  nSA  fractional  section  18 
has  sevtr  been  actually  surveyed,  and  the 


eontentioo  of  said  1  Z.  Board  Qiat  tald  tee- 
tlonal  section  18  bad  been  surveyed,  and 
was  therefore  not  subject  to  disposition  and 
convince  by  it;  18  Inaed  vpm  an  asanmp* 
tlon  that  an  arbitrary  and  formal  protractloD 
of  lines  in  the  department  offlcn  at  Waahlng- 
ton,  D.  irithont  actual  surrey  of  said 
section  having  ever  been  made  aa  reqnlred 
by  law,  and  the  rules  and  regulatlona  of  tha 
General  Ijtnd  OflOce  ot  the  D^artment  ot 
Interior  of  the  United  Staites  of  America,  was 
a  lawful  Burr^,  but  said  assumption  was 
and  Is  unwarranted,  and  therefore  said  frac- 
tional section  16,  bting  nnsurveyed  In  fact 
and  in  law,  was  and  is  subject  to  lawful 
diq;»0BitIan  and  conveyance  by  said  I.  L 
Board,  aa  promised  In  said  certificate  No.  18,- 
800,  The.  alternative  writ  commands  tb» 
trustees  of  the  Internal  improvement  fund  to 
oonvey  to  Joseph  J.-  Klttd  all  tbe  right,  titles 
or  Interest  of  1^  said  Internal  Improvement 
fnnd,  or  of  tbe  trustees  of  said  fnnd.  In  tbe 
nnsurveyed  fractional  section  16  of  township 
8  Bl,  range  S  W.,  Fla.,  or  appear  before  this 
cfMirt  and  show  cause  why  a  p»«nptawy  writ 
ot  mandamus  should  not  Issue.  The  fore- 
gtibag  is  the  substance  of  the  alternative  writ. 
The  proceedings  have  been  amended  so  as 
to  make  the  present  tenstees  of  the  totemal 
Improvement  fund  parties  to  tbe  cause. 

A  demurrer  to  tbe  alternative  writ  was 
filed  January  12. 1889,  alleging  that  tt  la  bad 
In  substance,  and  stating  that  **tbe  matter  ot 
law  Intended  to  be  aivaed  Is  that  the  facte 
stated  in  such  writ  do  not  show  that  tiie 
rdator  la  entitled  to  relief  by  writ  of  man- 
damus.** 

On  ^nfl  8;  1908;  a  motion  was  .made  to 
strike  out  the  demurrer,  because  general  and 
containing  no  q)ecifl cations  of  grounds  or 
causes  of  demnrror,  and  to  enter  JndgmentL 
On  the  latter  date  tbe  case  was  argued. 

Henry  H.  Ingersoll  and  T.  U  Ohufce,  foV 
relator.  Geo.  P.  Baney  and  J.  B.  Whitfield, 
Atty.  Gen;,  for  respondentiL 

HOCKEB,  J.  (after  stating  the  facts). 
Tbe  purpose  of  that  part  of  section  10S3  ot 
the  Bevlsed  Statutes  of  1802  whicb  requires 
"the  substantive  matters  of  law  Intended  to 
be  argued"  to  be  stated  would  seem  to  be  evi- 
dent It  was  Intended  to  dhrect  the  atten- 
tion ot  the  parties  and  the  court  to  tb» 
specific  propositions  of  law,  which,  being  ap- 
plied to  the  facto  of  tbe  pleadtog  demurred 
to,  would,  to  tbe  extent  of  each  sacfa  spedfie 
proposition,  entitle  the  party  demurring  t» 
the  judgment  of  the  court  In  his  favor. 
When  the  substantial  matters  are  tliuB  stated, 
the  parties  come  before  the  court  with  clear 
conceptions  ot  their  respective  righto  and 
duties,  and  there  can  be  no  room  for  the  con- 
tention that  the  party  who  has  to  meet  the 
demurrer  has  been  misled  because  of  a  want 
of  deflnlteness  and  certainty  In  tbe  demtner. 
In  the  case  of  Florida  Gntral  ft  Fmlnaular 
B.  Oo.  V.  Asbmorcb  4&  Fla.  27%  82  South. 
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832,  this  court  ftrand  It  necessary  to  examine 
critically  the  varloas  statuteB  and  rules  ap< 
plying  to  the  ^zuctureB  of  demunera,  and 
jwrticnlarly  of  the  requirement  that  the  sah- 
etantlal  mattm  of  law  Intended  to  he  argo* 
ed  shall  be  stated.  As  tlie  result  ot  that  ex- 
amlnatl<Hi,  this  court  caionnced  Its  constmc- 
tlon  of  the  statutes  and  mles  In  the  follow- 
ing language:  "The  change  made  hi  section 
1058,  Ker.  Bt  1892,  requires  the  substantial 
matters  of  hiw  Intended  to  be  argued  to 
be  stated;  and,  under  this  section,  it  Is  the 
ophilon  of  the  court  that  the  demurrer  should 
be  held  to  waive  or  abandon  all  objections  not 
stated,  except  those  extending  to  such  es- 
sential and  Tltal  defects  in  pt«idlng  as  to 
show  no  cause  of  action  or  matter  of  defense, 
and  such  as  are  Incapable  of  being  cured 
by  the  statute  of  jeofalles.  Such  defects 
cannot,  of  course,  embrace  defective  state- 
ments of  formal  matters,  but  must  be  such 
as  to  exhibit  a  total  absence  of  allegation  of 
facts,  without  which  there  can  be  no  liability 
Infened.  In  determining  the  snfilclency  of 
a  demiurer,  the  court  will  be  confined  to  the 
grounds  stated,  and  will  examine  no  others, 
unless  they  extend  to  an  omission  to  allege 
substantive  facts  which  are  essential  to  a 
right  of  action  or  matter  of  defense,  and 
which  are  not  Implied  In,  or  Inferable  from, 
those  that  are  alleged."  Applying-  the  rule 
thus  enounced  to  tbe  case  at  bar,  we  are  con- 
strained to  conclude  that  the  demurrer  Is 
too  general  in  Ito  nature  to  require  us  to  do 
more  than  determine  that  there  are  no  such 
essential  and  vital  defects  in  the  alterative 
writ  as  to  show  no  cause  of  action,  and  are 
Incapable  of  being  cured  by  tbe  statute  of 
jeofaUe& 

It  la  considered  and  ordered  that  the  de- 
murrer to  the  alternative  writ  be,  and  the 
same  is  hereby,  overruled;  that  the  motion 
to  enter  Judgment  be  denied;  and  that  the 
respondente  obey  the  writ,  or  show  cause 
by  answer  why  a  peremptory  writ  of  man- 
damus should  not  Issue,  to  compel  obedience 
therewith,  within  30  days  from  the  date  of 
the  taiDg  of  this  opinion. 

(Jan.  19, 1004.) 

After  the  demurrer  of  tbe  respondents  was 
overruled,  they  filed  an  amended  answer  to 
the  alternative  writ,  setting  up  substantially 
the  following  facts:  They  admit  that  on  Sep- 
tember 28,  18C0.  the  United  States,  by  act  of 
Oongress  (9  Stat  910),  did  grant  to  the  state 
of  Florida  all  swamp  and  overflowed  lands 
In  said  state  which  remained  unsold  at  the 
passage  of  the  act,  for  the  purposes  of  rec- 
lamation and  drainage,  and  that  the  state  of 
Florida  was  authorized  to  designate  and  se- 
lect the  land  of  tbe  kind  and  description  thus 
granted,  and  to  report  the  same  to  the  Gen- 
eral Land  Office  for  patent,  as  required  by 
tbe  act,  but  deny  that  this  grant  included 
section  IS.  township  8  8.,  rai^  8  W.,  here 
in  controversy,  or  any  part  thereof.  They 


allege  iliey  have  no  Information,  other  than 
Is  stated  by  the  relator,  that  <m  September 
17,  1S5S,  the  Surveyor  General  of  the  state 
of  Florida  transmitted  to  the  Genwal  Land 
Offlce  the  town^Ip  plat  of  fractional  town- 
ship 8  8.,  range  8  W.,  and  that  said  township 
plat  was  approved  by  the  Surveyor  General 
Septeml)er  16, 1853,  and  that  on  January  25, 
1854,  the  stete  of  Florida,  through  her  com- 
petent officers,  designated  and  selected,  un- 
der the  provisions  of  said  act  of  September 
28,  1850,  a  portion  of  such  swamp  and  av&- 
flowed  land  referred  to  In  said  act,  but  deny 
that  thQ  land  so  designated  and  selected  in- 
cluded the  entire  fractional  township  8  8., 
range  8  and  say  that  said  selection  did 
not  Include  section  16,  township  8  S.,  range 
8  W.,  or  any  part  thereof.  They  admit  that 
by  act  of  Congress  of  March  8.  1857  (11  Stat 
SSI),  the  United  Stotes  confirmed  certain 
selections  of  land  lawfully  made  and  report- 
ed before  that  date  to  the  Commissioner  of 
the  General  J^nd  Office  of  the  lands  granted 
to  the  stete  by  the  act  of  Congress  of  Sep- 
tember 28,  1850,  but  allege  that  said  act  of 
Congress  of  March  3,  1857,  did  not  confirm 
to  the  state  any  land  that  had  not  been 
granted  to  the  state  by 'the  act  of  Congress 
of  September  28,  1850,  and  respondents  deny 
that  said  list  so  confirmed  by  said  act  of 
Congress  of  March  3,  1857,  Included  or  was 
intended  to  include  fractional  section  16, 
township  8  S.,  range  8  W.,  or  any  part  there- 
of, and  that  said  fractional  section  16  was 
granted  to  the  state  of  Florida  by  said  act  of 
Congress  of  September  28,  1850. 

Respondents  admit  the  execution  by  their 
predecessors,  as  trustees  ot  certlflfsite  No. 
13,909,  but  say  that  said  certificate  was  not 
executed  by  the  trustees  of  the  internal  im- 
provement fund  in  the  discbarge  of  any  legal 
power,  duty,  trust,  or  authority  conferred 
upon  them  by  law,  and  allege  that  there  was 
and  is  no  law  authorizing  tbe  giving  of  such 
certificate,  and  further  say  that  If  said  cer- 
tificate be  valid  for  any  purpose,  It  does  not 
include,  and  was  not  Int^ded  by  the  trustees 
to  include,  fractional  section  16,  here  in 
controversy,  or  any  part  thereof,  since  said 
fractional  section  16  had  been  granted  to  the 
state  for  other  purposes  by  the  act  of  Con- 
gress of  March  3,  1845  (5  Stat  742),  and  was 
lawfully  In  tbe  irassesslon  of  the  State  Board 
of  Education,  and  that  it  was  not  necessary 
to  expressly  exclude  it  In  describing  general- 
ly, by  townships,  tbe  lands  Intended  to  be  In- 
cluded in  said  certificate;  that  a  record  of 
alt  certificates  and  deeds  executed  by  the 
trustees  of  the  Internal  Improvement  fund 
Is  kept  in  the  office  of  tbe  Commissioner  of 
Agriculture,  and  that  when  a  certificate  or 
deed  is  Issued  by  said  trustees,  the  number 
of  such  certificate  or  deed  is  Indorsed  or  en- 
tered upon  the  sections  or  lots  of  land  so 
certified  or  deeded,  as  they  appear  upon  offi- 
cial maps  or  plats  kept  as  the  records  of  said 
office;  that  when  certificate  No.  13,900  was 
executed,  the  number  thereof  was  indorsed 
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on  eacb  and  every  section  or  fractional  sec- 
tion of  townBhlp  8  range  8  as  they  ap- 
pear on  the  official  map  or  jdat  of  said  town- 
ship In  said  office,  except  fractional  section 
16  of  said  township,  upon  which  said  certifi- 
cate was  not  Indorsed  or  entered.  A  certl- 
fled  copy  of  said  map  Is  filed*  marked  "Bz- 
hlbit  B." 

They  admit  that  a  patent  was  received  in 
Jnly,  1895,  in  the  State  Land  Office,  for 
fractional  section  16,  In  controverfly,  but  al- 
lege that  no  title  was  passed  to  or  confirmed 
in  the  state  of  Florida,  or  the  tmatees  of  the 
internal  improvemeivt  fimd,  by  said  patent, 
as  the  title  to  said  fractional  section  had 
passed  from  the  United  States  and  vested  In 
the  state  of  Florida,  for  school  purposes,  un- 
der the  act  of  Congress  of  March  3,  1845. 
They  admit  that  neither  John  A.  Henderson 
nor  Sidney  I.  Walles  has  any  right,  title,  or 
claim  to  the  said  fractional  section. 

Bespondents  further  say  that  at  the  time 
of  the  institution  of  this  suit  the  Cypress 
Lumber  Company  was  In  possession  of  said 
land  nnder  conveyances  fnHn  the  state  by 
the  State  Board  of  Education.  They  admit 
the  ownership  by  relator  of  certificate  num- 
bered 13,909,  and  that  relator  In  the  years 
1896-87,  and  particularly  In  1898.  made  due 
request  and  demand  of  the  I^itemal  Improve- 
ment board  at  their  office  at  Tallahassee, 
Fla.,  for  a  conveyance  to  him  of  the  frac- 
tional section  16,  containing,  as  estimated, 
309  acres,  and  that  said  request  was  denied, 
and  is  still  denied;  but  they  deny  that  said 
fractional  section  16  is  nnsurveyed,  and  deny 
that  relator  is  enUUed  to  a  conveyance  of 
the  same,  according  to  the  promise  contained 
In  certificate  No.  13,909. 

Bespondents  admit  that  the  refusal  to 
make  the  conveyance  demanded  was  and  Is 
for  the  reason  that  said  fractional  section  16 
has  been  surveyed,  and  was  school  land,  and 
say  that  by  the  act  of  Congress  of  March  S, 
1845,  the  tiUe  thereto  was  vested  In  the 
state  of  Florida  for  school  purposes,  and 
that  It  was  sold  and  conveyed  by  the  State 
Board  of  Education  as  authorized  by  law, 
and  therefore  was  not  and  Is  not  subject  to 
disposition  and  conveyance  by  respondents, 
and  that  the  trustees  of  the  internal  im- 
provement fund  have  never  bad  any  UUe  to, 
or  control  over,  or  authority  to  convey  said 
land.  They  deny  that  fractional  section  16 
Is  unsurveyed,  in  fact  and  In  law;  that  ap 
actual,  local,  physical  sarv^  thereof  is  re- 
quired by  law,  as  a  condition  precedent  to 
the  vesting  of  the  titie  In  the  state  for  school 
purposes;  and  allege  that  said  fractional  sec- 
tion, long  prior  to  the  issuing  of  certificate 
13.909,  had  been  definitely  located  and  as- 
certained, and  possession  thereof  taken  and 
ever  since  held  by  the  State  Board  of  Educa- 
tion, and  parties  claiming  under  said  board; 
that  no  disposition  or  appropriation  of  said 
fractional  section  has  been  made  by  the 
United  States,  other  than  by  the  act  of  Coa- 
gress  of  March  3,  1845,  for  school  purposes. 


Bespondents^  further  answering,  all^ 
that  by  the  act  of  Congress  of  March  3, 18^ 
entitied  "An  act  supplementary  to  an  act  for 
the  admission  of  Florida  and  Iowa  into  the 
Union,  and  for  other  purposes,"  the  United 
States,  In  consideration  of  the  concessions 
made  by  the  state  of  Florida  in  respect  to 
the  public  lands,  granted  to  said  state  sec- 
tion 16  in  every  township,  or  other  lands 
equivalent  thereto,  for  the  use  of  the  Inlkab- 
itants  of  such  township,  fw  the  support  of 
public  schools;  tbat  the  law  requires  no  pat- 
ent to  said  sections;  tliat  the  law  does  not 
require  an  actual  local  survey  to  be  made  of 
every  section  16  before  the  tiUe  vests  in  the 
state;  that  the  act  of  Congress  above  men- 
tioned was  a  grant  in  prsesenti,  and  vested 
the  titie  to  each  and  every  section  16  in  the 
state  not  otherwise  disposed  of  on  March  3, 
1845,  In  the  state,  for  school  purposes;  that 
each  and  every  section  16  was  by  the  Con- 
stitution and  laws  of  Florida  vested  In  the 
State  Board  of  Education,  with  power  to 
convey  title  thereto  and  deliver  possession 
thereof;  that  said  fractional  section  16  has 
not  been  otherwise  disposed  of  by  the  United 
Stetes;  that  the  north  and  west  boundary 
lines  of  fractional  township  8  S.,  range  8 
W.,  and  the  traverse  of  the  Apalachlcola  riv- 
er on  the  east,  and  of  I<ake  Wlmlco  on  the 
south,  of  said  township,  were  surveyed  In 
1852  by  H.  Wells,  deputy  surveyor,  and  said 
survey  was  approved  September  16,  1853,  by 
John  Westcott,  Surveyor  General  of  Florida; 
that  the  boundary  lines  of  the  sections  and 
lote  in  said  township  were  extended  in  1884, 
and  the  boundaries  of  fractional  section  16  in 
said  township  were  definitely  located,  and 
said  fractional  section  16  was  divided  Into 
lots,  which  wore  numbered  1,  2,  3,  4,  and  5, 
and  the  acreage  of  each  lot  was  ascertained 
by  the  Surveyor  General  of  Flwlda,  and  a 
record  thereof  was  made  In  the  Surveyor 
General's  office,  and  a  certified  copy  of  the 
diagram  kept  in  the  office  of  the  United 
States  Surveyor  General  for  Florida,  show- 
ing the  same,  is  filed  as  a  pact  of  this  an- 
swer; tbat  on  May  U,  1892,  the  State  Board 
of  Education,  for  a  valnable  consideration, 
sold  said  fractional  section  16  to  C.  3.  M. 
Sblne,  and  afterwards  made  a  confirmatory 
deed  thereof  to  the  Cypress  Lumber  Com- 
pany, a  corporation;  and  that  said  Cypress 
Lumber  Company,  by  Its  agente  and  officers, 
were  since  the  date  of  filing  this  suit,  and 
now  are,  In  peaceable  possession  thereof. 
Bespondents  further  say  that,  as  trustees  <rf 
the  internal  improvement  fund,  they  only 
have  power  and  authority  to  execute  convey- 
ances to  lands  granted  to  the  state  of  Flor- 
ida for  drainage  and  internal  improvement 
purposes  nnder  the  acts  of  Congress  of  Sep- 
tember 28,  1850.  and  September  4.  1841,  and 
that  they  have  no  lawful  power  and  author- 
ity to  convey  any  other  lands,  and  that  frac- 
tional section  16,  In  controversy,  was  not 
conveyed  to  the  state  of  Florida  by  titber  of 
those  acta. 
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We  deem  It  nnneceaBary  to  eet  fcartb  tbe 
exhibits  filed  with  tbe  answer. 

The  relator  demurred  to  the  origlutil  an- 
swer, and  In  argament  the  demurrer  Is  trea^ 
ed  as  applying  to  the  amended  answer. 

In  tbe  demurrer  tbe  relator  says  that  tbe 
answer  Is  bad  In  substance,  does  not  state 
facts  whlcb.  In  law,  constitute  a  defense  to 
the  aDegatlons  of  the  alternative  writ,  and  Is 
uncertain,  erosive,  argumentative,  and  oth- 
erwise Inanffldent,  and  states  snbstantlally 
tbe  following  matters  of  law  Intended  to  be 
argued:  (1)  That  the  second'  and  tiilrd  para- 
grapbs  of  the  altematlTe  writ  are  not  suf- 
flclently  answered  by  saying  "respondents, 
for  lack  of  Information,  do  not  admit,  but, 
being  trustees,  demand  strict  proof  tbereof; 
that  such  answer  is,  In  law,  not  a  denial, 
but  an  admtesion,  of  said  allegations. 

^  That  the  denial  of  respondnits  that  the 
lists  of  lands  confirmed  by  tbe  act  of  Con- 
gress of  March  8,  1867,  Included,  or  were  In- 
tended to  Include,  section  16,  township  8  S., 
of  range  8  W.,  or  any  part  thCTCof.  Is  un- 
certain. Insufficient,  and  evasive,  as  there  Is 
no  positive  denial  of  the  spedflc  allegation  of 
the  alternative  writ  that  the  entire  frac- 
tional township  8  S.,  of  range  8  W.,  was 
selected  and  certified  as  swamp  and  over- 
flowed lands,  and  said  selection  confirmed  by 
sold  act  of  March  8,  1867. 

(S)  That  the  denial  of  respondents  tiiat  cep> 
tlficAte  No.  13,900  incloded,  or  was  Intended 
to  Inelnde,  section  1^  Is  argumentative,  eva- 
sive, and  Insufflcienl;  for  tbe  reason  that  the 
alternative  writ  specifically  aHeges,  and  the 
answer  does  not  deny,  that  said  certificate  In- 
cluded all  tbe  unsurveyed  part  of  township  8 
S.,  range  8  W. 

(4)  That  it  Is  no  answer  to  tbe  sixth  para- 
graph of  the  alternative  writ  to  admit  the  is- 
sue and  receipt  of  patent  No.  109,  but  **to 
demand  strict  proof  that  It  was  received  pur- 
suant to  the  request  of  the  Qovemor  of  the 
state  of  Plorida,"  and  to  avw  it  passed  no  ti- 
tle to  tbe  trustees,  for  tbe  reason  Uiat  such 
demand  of  proof  Is,  In  law,  an  admission  of 
the  fact  alleged,  and  the  averment  that  no  tl- 
tlB  passed  is  a  conclusion  of  law  from  the 
pleader's  argument. 

ifS)  That  It  Is  no  sufficient  answer  to.  but 
an  admission  of,  the  allegations  in  the  ^bth 
and  ninth  paragraphs  of  tbe  alternative  writ, 
to  demand  strict  proof  tbereot 

(8)  That  respondents  do  not  dmy  ffiq»Ilci^ 
ly  and  positively  the  allegation  of  the  alter* 
native  writ  that  section  16  Is  unsnrv^red  land, 
nor  the  positive  averment  that;  as  a  tect;  sold 
fractional  section  16  has  never  been  actually 
surveyed,  but  say,  evasively  and  argumenta- 
tlvely,  that  the  surv^  of  the  exterior  bound- 
aries was  a  snfflclent  survey  to  enable  the 
sixteenth  section  to  be  definitely  located,  and 
tiiat;  as  shown  ^  a  diagram,  the  bonndary 
lines  of  sections  were  extended  In  1881,  which 
averments  are  consistent  with  tbe  tmlb  of, 
and  do  not  deny,  the  positive  allegations  of 
tbe  alternative  writ. 


(7)  "nuit  ail  the  aqrumentatlve  statements 
that  section  16  Is  school  land  claimed  ad- 
reraelj  by  the  State  School  Board  and  Its 
grantees,  and  that  the  Internal  improvement 
trustees  hsve  never  bad  any  title  thereto,  are 
Irrelevant  matter  and  conclusions  of  law, 
whlcb  ndtber  deny,  nor  confess  and  avoid, 
the  material  allegations  of  the  alternative 
writ 

(8)  That  said  anflw»,  as  a  whole,  Is  uncer- 
tain, evaidve,  argumentative,  and  Insuffi- 
cient and  does  not  traverse  and  deny,  nor 
confess  and  avoid,  the  material  allegations 
of  the  alternative  writ 

HOCKER,  J.  (after  stating  the  facts).  In 
ttie  case  of  Oamp  t.  Hall,  S9  Fla.  635.  22 
South.  792,  this  court  in  discussing  the  func- 
tions of  a  demurrer  in  a  common-law  ac- 
tion, said:  "In  pleadii^,  if  the  matter  plead- 
ed be  in  itself  insufficient  withont  rtference 
to  tbe  manner  of  pleading  it  the  defect  is 
one  of  snbatence;  but  if  tbe  only  fault  is  In 
tbe  fbrm  of  allying  the  matter,  tbe  defect  Is 
formal,"  Seventh  headnote.  "In  this  state, 
Bi>eclal  demttrrers  to  conuntm-law  acti<ma 
have  been  abolished,  and  no  advantage  can 
be  taken  of  any  defect  which  could  formerly 
be  reached  by  special  demurrer  only  0.  e., 
defects  of  form),  unless,  in  a  pnqier  case,  by 
motton  to  strike  out  or  amend  the  plea^ng. 
as  bring  80  framed  as  to  prejudice,  embar- 
rass, or  delay  the  fair  trial  of  the  action,  un- 
der section  1043.  Ber.  Bt**  XUgbtb  head- 
note. 

A  demnrm  to  an  altemattve  writ  of  man- 
damus is  treated  as  a  demurrer  in  other  ac- 
tions at  law.  State  ex  rel.  Fowler  Finley. 
80  Fla.  802,  text,  810. 11  South.  SOO;  13  Bncy. 
PI.  &  Pr.  698. 

Tbe  demurrer  in  this  case,  as  befbre  stat- 
ed, was  filed  to  tbB  original  answer,  and,  aft- 
er It  was  filed  the  ren>ondenta,  yrith  leave, 
ffled  tbdr  am^ded  answer.  It  was  Insisted 
In  tbe  oral  argument  of  Ibis  demurrer  that 
It  should  be  treated  as  apjilicable  to  the 
amended  answer.  Ambiguity  and  argumen- 
tativeness are  defecto  in  ideadlng  whldi  at 
common  law  were  treated  as  formal  defects, 
and  were  reached  by  special  demurrer.  6 
Ency.  PI.  &  Fr.  306;  Camp  v.  Hall,  89  Fla. 
5S6,  text  669,  22  South.  792;  7  Bacon'a 
Abrldg.  (187%  by  Bouviei)  668  et  sea.;  WlUey 
▼.  Carpenter,  64  Tt  21%  28  AtL  680,  15  L. 
B.  A.  858.  Special  demurren,  as  has  been 
seen,  are  abolished  In  this  state. 

There  la  no  doubt  that  a  return  to  an  alters 
native  writ  should,  for  tbe  purpose  of  mak- 
ing an  issue,  set  up  a  positive  denial  of  the 
Acta  stated,  or  should  state  facta  in  con- 
fession and  avoidance  with  such  precision 
and  certataty  that  the  court  may  be  fully 
advised  of  all  the  particulars  necessary  to 
enable  It  to  pass  Judgment  upon  the  snfflden- 
ey  of  the  return,  and  that  It  should  not  be 
evasive.  State  ex  rel.  Fatten  t.  Bloxbam,  S3 
FU.  482.  16  South.  227;  Bay  Wilson,  29 
Fla.  34%  10  South.  618, 14  L.  B.  A.  778;  State 
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ex  rel.  Citizens'  Gaslight  Co.  t.  Mayor,  etc., 
of  Jacksonville,  22  Fla.  21;  Canova  et  al.. 
Commissioners  of  Baker  Co.,  t.  State  ex  rel. 
Commissioners  of  Bradford  Co.,  18  Fla.  512. 
Many,  however,  of  the  objections  to  the 
original  answer  contained  in  the  first  seven 
grounds  of  the  demurrer,  have  been  met  and 
obviated,  in  so  far  as  they  could  be  said  to 
be  substantial  and  not  formal,  by  the  amend- 
ed answer,  and  those  that  are  purely  formal 
we  are  precluded  from  considering  by  the 
principles  of  law  above  aet  forth.  The  de- 
murrer, however,  presents  the  question 
whether  the  answer,  in  its  allegations,  shows 
any  defense  to  the  alternative  writ;  and, 
proceeding  on  the  principle  that  all  the  alle* 
gations  of  the  alternative  writ  which  are 
well  pleaded,  and  not  denied  by  the  answer, 
are  to  be  taken  as  true  (13  Ency.  PI.  &  Fr. 
784),  we  will  endeavor  to  determine  that 
question.  By  way  of  premise,  it  is  proper 
to  say  that  the  Internal  Improvement  fund 
was  created  by  chapter  610,  p.  9,  Laws  1854- 
55,  brought  forward  into  the  Revised  Statutes 
of  18^  in  section  428  et  seq.  The  swamp 
and  overflowed  lands  granted  to  the  stato 
by  the  act  of  Congress  of  September  28, 
1850,  among  other  lands,  were  set  apart  and 
declared  a  part  of  tbat  fund.  The  trustees 
of  said  fund  are  designated  by  section  429, 
Rev.  St.  189%  and  their  general  powers  and 
duties  are  there  enumerated. 

The  State  Board  of  Education  is  created 
a  corporation  by  section  S,  art  12,  of  the 
Constitution.  The  sources  of  the  state  school 
fund  are  designated  In  section  4  of  said  arti- 
cle, and  among  them  are  the  "proceeds  of 
all  lands  that  have  been  or  may  hereafter 
be  granted  to  the  state  by  the  United  States 
for  public  school  purposes."  The  powers 
and  duties  of  the  State  Board  of  Education 
are  set  forth  In  sections  234  and  235  of  the 
Revised  Statutes.  Under  the  last-mentioned 
section.  It  Is  directed  and  empowered  "to  ob- 
tain possession  of  and  take  the  charge,  over- 
sight and  management  of  all  lands  granted 
to  or  held  by  the  state  for  educational  pur- 
poses, and  to  fix  the  terms  of  sale,  rental  or 
use  of  such  lands,  and  to  do  whatever  may 
be  necessary  to  preserve  them  from  trespass 
or  Injury,  and  for  their  Improvement" 

The  main  questions  presented  by  the  de- 
murrer to  the  answer  are,  first  whether  the 
act  of  Congress  of  March  3,  1845,  entitled 
"An  act  supplementary  to  an  act  for  tbe  ad- 
mission of  Florida  and  Iowa  Into  the  Union, 
and  for  other  purposes,"  granting  the  six- 
teenth section  In  every  township  to  the  state 
of  Florida  for  the  use  of  the  Inhabitants  of 
such  township  for  the  support  of  public 
schools.  Is  a  grant  in  prtesentl;  and,  second, 
whether  an  actual  local  survey  of  such  sec- 
tions Is  essential  to  vest  the  title  to  the  same 
In  the  state;  third,  whether  the  act  of  Con- 
gress of  September  28,  1850,  granting  swamp 
and  overfiowed  lands  to  the  state,  and  the 
alleged  acts  of  the  executive  officers  of  the 
state  and  United  States  government  and 


the  confirmatory  act  of  Congress  of  1857,  had 
the  ^ect  to  deprive  the  state  of  its  title  to 
the  fractional  aection  19  in  dispute,  as  school 
lands,  and  to  Invest  tbe  state  with  title  there- 
to, as  swamp  and  overflowed  lands. 

The  relevant  part  of  the  act  of  March  3. 
1845,  is  as  follows:  "Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the 
United  States  of  America  In  Congress  as- 
sembled, that  In  consideration  of  the  conces- 
sions made  by  the  state  of  Florida  In  respect 
to  the  public  lands,  there  be  granted  to  the 
said  state  *  •  *  section  number  sixteen 
in  every  township,  or  other  lands  equivalent 
thereto,  for  the  use  of  the  Inhabitants  of 
such  township,  for  the  support  of  public 
schools."  This  was  a  special  act  and  grant; 
and  was  accepted  by  the  state  of  Florida  as 
ft  compact  between  said  state  and  the  gov- 
ernment of  the  United  States  Jnly  25,  18^ 
Laws  Fla.  1845,  p.  35,  c.  14;  Thompson's  Dig. 
pp.  4,  6. 

On  the  admission  into  the  Union  of  many 
of  the  other  states,  land  grants  were  made 
to  them  by  Congress  for  public  school  pur- 
poses; but  none  of  these  grants,  so  fur  as 
we  can  discover,  are  framed  in  language  ex- 
actly similar  to  the  Florida  grant  Some  of 
them  are  rraervatlons  of  public  land  to  be 
granted  in  the  future,  as  in  Indiana  and 
MlssonrL  The  grant  to  Nevada  was  con- 
strued by  tbe  Supreme  Court  of  the  United 
States,  In  Heydenfeldt  v.  Daney  Gold  &  Sil- 
ver Mining  Co.,  93  U.  8.  634,  23  L.  Bd.  90S, 
not  to  be  a  grant  In  pnesentl.  because  of 
words  of  qualification  In  the  grant  and  of 
the  peculiar  condition  of  tbe  public  lands  of 
the  state;  and,  as  there  was  no  occasion  of 
making  provision  for  snbstitated  lands  at  tbe 
date  of  the  sd;  words  nsed  in  tbe  past  tense 
were  construed  to  have  a  future  meaning. 
Text,  639.  The  grant  to  California  Is  con- 
strued in  Mining  Go.  v.  Consolidated  Mining 
Co.,  102  U.  S.  ler.  26  L.  Ed.  126.  The  opin- 
ion sets  forth  the  peculiar  conditions  existing 
In  California,  and  shows  that  mineral  lands 
were  expressly  excepted  from  the  grant  for 
school  purposes,  while  conceding  that  tbe 
grant  would  be  one  In  prsesentl  without  snch 
words  of  exception.  Text,  171»  172. 

The  Department  of  the  Interior  has  con- 
strued the  grant  to  Colorado  In  accordance 
with  the  doctrines  of  these  decisions,  and  in 
15  Dec.  Dep.  of  Interior,  152,  quotes  from  93 
U.  S.,  supra,  the  following:  "Until  the  status 
of  tbe  lands  was  fixed  by  survey,  and  vreie 
capable  of  Identification,  Congress  reserved 
absolute  power  over  them,  and  If,  In  exerds* 
ing  It;  the  whole  or  any  part  of  the  dxteenth 
or  thirty-sixth  section  had  been  disposed 
of,  the  state  was  to  be  compensated  by  other 
lands  equal  In  quantity,  and  as  near  as  may 
be  in  quality.  By  this  means  the  state  was 
fully  indemnified,  the  settlers  ran  no  risk  of 
losing  the  labor  of  years,  and  Congress  was 
left  free  to  legislate  touching  national  do- 
main in  any  way  it  saw  fit,  to  promote  the 
public  Interests.**  We  apprehend,  however. 
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Ibat  tbe  dedsIoDS  and  nillngs  construing  tbe 
school  grants  in  the  foregoing  and  perhaps 
other  states  in  tbe  West;  both  because  of  the 
language  of  the  grants,  and  the  conditions 
existing  at  the  tlnw  they  were  made,  furnish 
no  adequate  guide  in  construing  the  school 
grant  to  Florida  made  on  March  8,  1845. 

The  act  of  June  23,  1836,  cl21  (5  Stat.  CO), 
being  "An  act  supplementary  to  the  act  en- 
titled an  act  to  establish  the  northern  bound- 
ary line  of  the  state  of  Olilo,  and  to  pro- 
Tide  for  the  admission  of  the  state  of  Mich- 
igan Into  the  ITnlon  on  certain  conditions, " 
contained  a  grant  of  school  lands  in  these 
words:  "That  section  numbered  sixteen  in 
every  township  of  tbe  public  lands,  and 
where  such  sections  bare  been  sold,  or  other- 
wise disposed  of,  otber  lands  equivalent 
thereto  and  as  contiguous  as  may  be  shall  be 
granted  to  the  state  for  the  use  of  schools." 
It  Is  provided  that,  upon  the  acceptance  of 
the  conditions  by  the  Legislature  of  Mich- 
igan, the  grant  was  to  be  obligatory  upon 
the  United  States.  This  statute  was  con- 
strued by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Oooper  v.  Roberts,  18 
How.  173,  15  L.  Ed.  338.  Tbe  principles  of 
law  determined  by  tbe  case  are  succinctly 
stated  in  the  headnotes  as  follows:  "(1)  The 
act  of  Congress  authorizing  Michigan  to  or- 
ganize as  a  state,  like  all  other  similar  acta, 
granted  the  sixteenth  section  of  every  town* 
ship  to  tbe  state  for  school  purposes.  (2) 
When  the  state  accepted  this  act,  the  grant 
became  a  contract  or  compact  between  tbe 
state  and  the  United  States.  (3)  As  the  gov- 
ernment extended  its  surveys,  so  that  the 
location  of  these  sections  was  ascertained, 
tite  title  In  the  state  became  complete.  (4) 
Neither  a  lease  made  by  the  United  States 
for  mining  parposes,  nor  the  acts  of  Congress 
of  March  1.  1847  (8  Stat  146).  and  Septem- 
ber 1.  1850  (9  Stat.  472).  were  Intended  to, 
or  did,  impair  the  title  of  the  state  to  these 
sections,  nor  was  the  consent  of  Congress 
necessary  to  a  valid  sale  by  the  state." 

In  this  decision  the  general,  policy  of  tbe 
government  of  the  United  States  with  regard 
to  the  grants  of  land  to  the  various  states 
for  school  purposes  is  set  forth.  Tbe  court 
explains  why  the  various  grants  mentioned 
(and  among  them  that  to  Florida)  contained 
provisions  for  giving  other  lands  in  Ueu  of 
tbe  sixteenth  sections.  The  reason  given 
(text,  150)  Is  that  the  general  policy  of  set- 
ting apart  the  sixteenth  sections  for  school 
purposes  was,  at  the  time  of  the  admission 
of  the  several  states  Into  tbe  Union,  Inter- 
fered with  by  the  fact  that  previous  thereto 
portions  of  the  territory  of  the  states  had 
been  incumbered  In  the  articles  of  cession 
(as  In  the  cases  of  Louisiana  and  Florida), 
and  other  portions  by  Congress  in  the  fulQU- 
ment  of  public  obligations.  In  the  Inter- 
pretation of  the  act  of  1847,  which  provided 
for  a  geological  survey  of  Michigan  for  the 
ascertainment  of  those  containing  minerals, 
and  providing  for  the  sale  of  such  laodi^  the 
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t  court  placed  a  construction  upon  the  act 
which  would  prevent  a  conflict  between  it 
I  and  the  prior  school-land  grant  of  1836,  say- 
'  ing,  "We  cannot  suppose  that  Congress  conld 
I  be  tempted,  with  the  hope  of  a  small  addi- 
;  tlonal  price  which  is  imposed  upon  the  pur- 
j  chasera  of  mineral  lands,  to  raise  a  question 
I  upon  its  compact  with  Michigan^  or  to  dl»- 
I  turb  Its  ancient  and  honored  policy." 
I     This  case  was  again  before  tbe  Supreme 
I  Court  of  tbe  United  States^  as  reported  in 
i  20  How.  467,  15  L.  Ed.  000;  and  tbe  doc- 
I  trlnes  of  tbe  prior  case  were  adhered  to,  and 
I  further  illustrated  in  the  separate  opinion  of 
{  Justice  Daniel.   Text,  285,  286.   Again,  In 
tbe  case  of  Minnesota  Company  t.  National 
Co.,  a  Wall.  S32,  IS  li.  Ed.  42.  the  case  of 
Cooper  T.  Boberta  was  before  tbe  court  and 
reaffirmed.   The  case  of  Minnesota  Company 
V.  National  Company  was  appealed  from  the 
Supreme  Court  of  Michigan,   which  had 
therein  followed  the  case  of  Coop»  T.  Rob- 
erts, as  reported  In  11  Mich.  186. 

In  tbe  case  of  Sprayberry  v.  State,  62  Ala. 
450.  and  Burks  v.  State,  Id..  Chief  Justice 
Brickell.  in  construing  the  school-land  grant 
of  Congress  to  the  state  of  Alabama,  says: 
"Tbe  proposed  grant  of  the  sixteenth  sectkm 
of  every  township  was  subject  to  tbe  exc^ 
tlon  of  such  sections  as  had  been  sold,  grant- 
ed, or  disposed  of;  and  then  tbe  proposition 
was  that  otber  lands  equivalent  thereto,  and 
most  contiguous  to  these  sections,  should  be 
granted.  The  proposltlont  therefore,  assumes 
a  twofold  form:  If  the  section  sixteen  bad 
not  been  sold,  granted,  or  disposed  of,  when- 
ever It  was  surveyed  and  identified  the  law 
intervened,  perfecting  the  title  of  the  state  to 
that  section.  No  act  on  the  part  of  tbe  statu 
—none  other  on  the  part  of  the  general  gov- 
ernment—was necessary  to  separate  It  from 
the  public  domain.  Thi  grant  by  the  general 
government,  which  the  state  accepted,  sev- 
en It,  and  the  survey  under  the  authority  of 
the  former  identifies  and  distinguishes  It.'* 
He  cites  Cooper  v.  Roberts,  supra. 

Secretary  of  tbe  Interior  Lamar,  constru- 
ing the  Alabama  school-land  grant,  In  a  long 
and  able  decision,  reported  in  6  Land  Dec. 
403,  discriminates  between  grants  like  that 
of  Alabama  and  that  of  California;  shows 
they  were  to  be  differently  construed,  that 
tbe  Alabama  grant  was  In  tbe  nature  of  a 
compact,  that  It  was  enacted  hetoce  the  policj 
of  the  government  with  regard  to  tbe  mln 
eral  lands  of  the  West  came  Into  existence, 
and  that  no  construction  is  to  be  put  upou 
tbe  subsequent  legislation  of  Congress  wMch 
puts  the  government  in  tbe  attitude  of  repu- 
diating or  In  any  manner  limiting  tbe  provi- 
sions of  that  compact  And  be  denied  the 
contention  that  subsequent  legislation  of  Con- 
gress making  disposition  of  all  mineral  lands 
could  be  applied  to  a  sixteenth  section  hav- 
ing minerals  on  It. 

In  the  case  of  Leavenworth,  Lawrence  & 
Gnlveston  R.  Co.  v.  United  States.  92  U,  S. 
733,  2S  L.  Ed.  634,  the  Supreme  Court  of  tbe 
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United  States,  In  conBtmlng  a  land  grant  to 
Kansas  to  aid  In  the  constnictton  of  railroads, 
says:  "It  creates  an  immediate  Interest,  and 
does  not  Indicate  a  purpose  to  give  in  the 
future.  'There  be  and  Is  hereby  granted* 
are  words  of  absolute  donation,  and  import 
a  grant  In  prsesentL  •  *  •  They  vest  a 
prraent  title  In  the  state  <tf  Kansas,  though 
a  Burr^  of  the  lands  and  a  location  of  the 
road  are  necessary  to  give  precUdmt  to  It, 
and  attach  It  to  any  partlcalar  tract"  Text, 
741.  Looking  at  the  language  of  the  act  of 
1845  al<nie,  some  uncertain^  might  arise 
from  the  use  of  the  words  "or  other  lands 
equiralent  thneto,"  because  tbey  are  not 
qualified  by  the  exiwesslon  "and  when  such 
sections  have  been  sold  or  otherwise  disposed 
of,"  or  other  sbnllar  language,  as  in  school 
grants  to  other  states;  and  for  this  reason 
it  might  be  possible  to  construe  the  act  as 
granting  or  promising  to  grant  the  sixteenth 
sectlms,  or  other  lands  equlTslent  thereto, 
at  the  option  of  the  United  States,  There  Is 
no  doubt  that  the  general  policy  of  the  gov- 
ernment was  to  grant  the  sixteenth  sections 
SpecUlcally  for  school  purposes,  and  that  the 
provisions  for  equivalent  lands  usually  In- 
serted In  such  grants  were  Intended  merely 
to  Indemnify  for  the  loss  of  sixteenth  sec^ 
tlons  which  had  already  been  disposed  of  or 
appropriated  other  puriKMes.  Tills  policy 
with  respect  to  Florida.  Is  manifest  from  the 
act  of  Congress  approved  June  .IB,  1844  (B 
Stat  606),  which  provides  tbat  wherever  the 
slxteoitli  sections  In  Florida  "elflier  in  whole 
or  In  part  are  now  »  may  hereafter  be  In- 
dnded  In  private  claims,  *'  *  *  other 
lands  equlvaloit  tiiereto  •  •  *  may  be 
selected  In  lieu  thereof.  *  *  *"  In  view 
of  this  well-known  policy,  and  of  this  lan- 
guage of  the  act  quoted,  which  was  In  force 
at  the  time  the  act  of  1815  was  passed,  we 
construe  the  words  "or  other  lands  equiva- 
lent thereto^*  not'  as  reserving  an  option  to 
grant  other  lands  for  any  and  all  sectloiw  16, 
but  at  granting  to  the  state  other  lands  In 
lieu  of  any  section  16,  or  part  thereof  that 
had  been  prevloagly  appropriated  to  other 
purposes  or  disposed  of  by  the  United  States. 
This  eonstmctlon  colnddes  with  that  adopt- 
ed by  the  legislature  and  by  the  state  ofll- 
dalB  taivested  with  the  management  of  the 
school  lands,  and  in  accord  with  the  general 
policy  of  Congress  In  making  grants  for 
school  pnrposes.  It  is  also  the  construction 
which  Congress  -evidently  Intended;  other- 
wise the  act  Itself  or  subsequent  legislation 
would  have  provided  a  method  for  the  »er- 
dse  of  the  option.  If  any  wAsintended  to  be 
reserved  by  the  language  quoted. 

Without  further  burdening  this  f^inlon 
with  citations  or  quotations,  we  are  of  opin- 
ion that  the  act  of  Congress  of  Blarch  8, 1846, 
granting  school  lands  to  Florida,  was  In  the 
nature  of  a  compact  between  the  state  and 
the  United  States  government  and  was  a 
special  grant  in  prsesenti  of  every  sixteenth 
section  in  every  township  which  previous  to 


survey  had  not  been  disposed  of  undw  legal 
authority  from  the  government  of  the  United 
States,  and  tiiat  when  by  survey  a  sixteenth 
section,  or  fractional  part  thoreof,  is  asc^ 
talned  to  exist  la  any  township,  the  grant 
Immediately  attaches  thereto^,  without  a  pat- 
ent, by  relati(m  back  to  the  date  et  the  said 
act  of  Congress. 

2,  The  answer  alleges  that  the  north  and 
west  boundary  Ihies  of  ttacti(Hial  township  8 
8.,  range  8  W.,  and  tho  traverse  of  the  Ap- 
alaebicola  river  <m  the  east;  and  of  Lake 
Wlmlco  on  the  south,  of  said  township,  were 
surveyed  In  18B2  by  H.  Wells,  deputy  survey- 
or, and  the  survey  was  approved  S^tembw 
16,  1863,  by  John  Westcott  surveyor  general 
of  Florida;  that  the  boundary  lines  ot  the 
sections  and  lots  in  said  towndilp  wen  ex- 
tended in  1884,  and  the  boundaries  of  frac- 
tional sectitnt  16  In  said  township  were  def- 
initely located,  and  said  fractional  section  IS 
was  divided  into  lots,  which  were  numbered 
1,  2,  8, 4,  5,  and  the  acreage  in  each  lot  was 
ascertained  by  the  Surveyor  General  <xt  Flw- 
Ida,  and  a  record  thereof  was  made  in  1884 
in  the  Surveyor  General's  alBce.  GertlfleA 
copies  of  diagrams  kept  In  tiie  offlce  of  the 
Surveyor  General  of  Florida,  showing  the 
above  facts,  are  filed  in  this  case  as  a  part  of 
the  answer.  We  are  of  oi^nlon  that  the  f «e- 
golng  survey  and  tbe'above-descrlbed  act  of 
the  Surv^or  Genei^l  In  extending  the  iMnmd- 
ary  lines  of  the  sectionii  and  lots  of  the  said 
township  in  188t,  and  allowing  the  exlstoice 
of  fractional  section  16  ttiereln,  and  ite  acre-' 
age,  was  a  snfflcient  suryey  to  cause  the 
grant  of  1815  to  Immediate^  attach  to  aalf 
fractional  section  16. .  After  such  a  survey,, 
showing  the  existence  of  (he  fractional  sec-' 
tion,  we  do  not  understand  how  thore  could 
t>e  any  practical,  Insnrmonhtable  diflicnlty 
in  having  the  comera  located  by  a  competent' 
surveyor,  applying  the  rules  and  iwinclples 
of  the  system  of  rectangular  snrv^ng  used 
In' surveying  the  public  lands  in  Florida  by 
the  United  States  government  since  1824. 
If  we  are  correct  in  this  view,  the  title  In  and 
to  said  fractional  section  18  had  already  vest- 
ed in  the  state  of  Florida,  for  schofA  pur- 
poses, on  March  16,  188d,  when  cwtlflcate 
No.  18,909  was  issued  by  the  board  of  Inter- 
nal improvements. 

8.  The  act  of  September  28,  1850.  eutttied 
"An  act  to  enable  the  stete  of  Arkansas  and 
other  states  to  reclaim  the  swamp  lands  with- 
in their  llmlte,"  Is  a  general  act,  granting  in 
prsesenti  to  the  stetes  the  swamp  and  orer- 
fiowed  lands  which  at  the  date  of  this  act 
were  unsold.  Becurrlng  to  and  governed  by 
the  views  of  Secretary  Lanur  (6  U  Dee. 
hereinbefore  quoted,  and  to  those  of  tiie  Su- 
preme Court  of  the  United  States  In  Cooper 
V.  Roberts,  supra,  and  Minnesota  Con^ny  v. 
National  Company,  supra,  we  do  not  think 
the  swamp-land  grant  of  September  28;  IKXt. 
nor  the  confirmatory  act  of  Congress  of 
March  3,  1867,  should  be  so  construed  as  to 
put  the  government  of  the  United  States  In 
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the  attitude  of  repndlatlitg  or  ta  any  Triae 
lIxDltlnx  the  provisions  of  tiio  achocd-land 
grant  of  Marches,  1845,  wUcb  we  regard  as  a 
compact  made  for  valuable  eonalderatlon. 
We  tbwef ore  do  not  tidnk  that  the  awamp* 
laud  grant  of  1850  was  intmded  to  convey  to 
the  state  of  Fl<nlda  any  atxteutli  aeetlon  In 
the  state,  or  fraction  thereitf. 

We  are  therefore  of  opinion  that,  Irre- 
apectlve  of  any  qneatlon  of  survey  tiiere<^ 
the  selection  and  listing  of  the  fractKmal  sec- 
tion 16  in  controvMsy  as  swamp  and  over^ 
flowed  land,  and  tbo  patenting  thereof  to  the 
state  as  sncb  land,  were  void  and  of  no  ef- 
fect Beecher  v.  Wetberby.  05  U.  S.  617,  24 
li.  Bd.  440;  FlfHlda  Town  imp.  Co,  t. 
alsky,  44  Via.  — ^83  Sooth.  460,  and  authori- 
ties cited  therein. 

In  support  M  our  vlewi^  we  further  cite 
Leavenwortii,  Zjavrrenoe  &  Galveston  R.  Co. 
T.  United  States,  96  U.  B.  78S,  text,  741,  742. 
28  L.  Ed.  684,  St  Paul  &  8.  O.  R.  Oo.  v.  Wi- 
nona ft  St  P.  R.  112  U.  8.  720,  6  Sup.  Gt. 
334,  28  L.  Ed.  912,  and  WUcox  v.  UcOonnell, 
18Pet498,10L>.Ed.26^tothe  effect  that, 
when  land  has  been  previously  ap^oprlated 
to  another  purpose,  a  subsequent  grant  by 
Oangrees  cannot  be  supposed  to  Include  such 
land,  unless  there  be  an  excess  declaration 
to  that  ^ect 

In  tiie  case  at  bar  the  pleadli^  show  that 
there  has  been  such  a  surv^  of  fractional 
township  8  9.,  range  8  W„  as  to  make  it  plain 
that  said  township  contains  a  fractional  sec- 
tion 16,  with  the  lots  Into  which  it  has  been 
divided,  and  the  number  of  acres  of  each  lot; 
and  It  fcdlowB  from  ttie  conclusions  reached 
above  that  eo  Instantl  upon  the  ascertain- 
ment of  its  existence  by  the  survey  in  1863, 
and  olBclal  plat  In  1884,  said  section  16  pass- 
ed to  the  state  of  Florida  as  echoed  land  un- 
der the  grant  of  March  8, 1845,  a»  trf  tiie  date 
of  the  grant;  that  It  was  not  included  In  the 
grant  of  1^  ot  swamp  and  overflowed  lands, 
and  that  under  the  Oonstitntion  of  1885, 
section  8,  art  12,  and  laws  made  In  pnnu- 
ance  thereof.  It  pAssed  under  the  excluidve 
control  and  disposition  of  the  State  Board  of 
Dducatlon— an  entirely  different  (^clal  body 
from  tiiat  of  the  tmstees  of  the  Internal  im- 
provement fund— and  tbat  the  latter  body, 
even  If  they  had  the  power  generally  to  issue 
certificates  for  awamp  and  overflowed  lands, 
such  as  was  issued  to  the  relator's  assignor 
In  this  case,  yet  audi  trustees  of  the  Internal 
Improvement  fund  had  no  right  authwlty,  or 
power  to  Issue  a  certificate  to  any  sectimi  16, 
because  they  had  no  anthcnlty  or  pow^  over 
such  section,  it  b^ng  exclusively  under  the 
control  and  disposition  of  the  State  Board  of 
Bducaticm  as  school  land;  and  tbat  ther^ore 
such  certificate,  if  it  intended  or  purported 
to  Include  the  said  fractional  section,  was, 
as  to  such  section,  a  nullity,  and  gave  no  such 
right  or  interest  th^in  as  could  be  ecforced 
by  mandamus. 

In  view  of  the  facta  and  the  law.  we  are 
of  the  opinion  that  the  demurrer  to  the  an- 


swer sbould  be  overruled.  It  Is  tberatore 
crasldered  and  ordered  tbat  the  demuner  to 
the  amended  answw  ijl  reepmidraits  be^  and 
the  same  Is  hereby,  overruled. 

TAYLOR,  C.  J.,  and  SHACKLEFORD.  J., 
concur. 

QARTKR,  P.  and  MAXWEEX  and 
OOCKRBLU  J3;  concur  in  the  <vlnton. 


(U»  Ala.  uit 

WILDMAN  V.  BTATB. 

(Snpreme  Ooort  of  Alabama.  Jan.  Zl,  1904.) 

INTOXICATINa  UQUORS  —  8BLLINO  WITHOUT 
LIOENSO-BVIDENCB— ADHISSIBIUTT 
— INBTaUGUONS. 

1.  In  a  proeecution  for  selliag  intoxicating 
liqaors  witliont  a  license,  a  wltDess  testified  that 
he  told  defendant  be  wanted  some  liquor,  and 
that  deCendant  said  he  would  try  to  get  It, 
whereapon  witness  gave  defendant  a  dollar,  and 
defendant  left,  and  that  wbeo  be  retnmed  he 
told  witness  he  would  find  the  liquor  near  the 
gate,  on  a  log.  Held,  that  it  was  improper  to 
ask  witness  what  his  understaading  was  as  to 
the  ownership  of  the  liquor  he  found  on  the  log. 

2.  Teatimooy  as  to  what  witness  snbaeqoent- 
ly  learned  as  to  the  ownership  of  the  liquor  was 
hearsay  and  Incompetent. 

3.  It  is  not  error  to  refuse  a  charge  which  Is 
not  supported  by  the  evidence. 

4.  It  Is  not  error  to  refuse  a  charge  which  Is 
argomentative. 

5.  It  is  not  error  to  refuse  a  charge  covered 
by  tuBtructioua  which  were  given. 

Appeal  from  Circuit  Coort  Lamar  Oounty; 
B.  H.  Spratt,  Judge. 

Tom  Wlldman  was  convicted  of  selling  In- 
toxicating liquors  without  a  license  and  ap- 
peals. Affirmed. 

Upon  the  Introdnctkm  of  all  the  evidence, 
the  defenduit  requested  the  oonrt  to  give  to 
the  Jury  the  tollowing  written  ^barw^ 
separately  excepted  to  the  court's  rtfnsal  to 
give  each  of  them  as  asked;  "(^  I  charge 
you,  gentlem«i  of  the  Jmy,  that  if  you  be- 
lieve from  the  evidence  in  this  case  tbat  the 
defendant  bought  the  liquor  outside  of  the 
prohibition  district  at  the  request  of  Billle 
Paul  and  W.  J.  Sandlln,  or  either  of  them, 
and  delivM^  It  to  them  within  the  prohibi- 
tion district  on  repaymut  of  the  mtmey 
which  be  advanced  fW  it  yen  must  find  the 
defendant  not  guilty,"  **(6)  I  chai^  yon, 
gentlemen  ot  the  Jury,  that  the  proof  In  this 
case  falls  to  sliow  that  the  defendant  made 
the  sale  <a  was  intwested  In  it;  and  it  also 
falls  to  show  that  he  had  any  intereet  In  the 
liquor  or  in  the  money  paid  for  It  either  be- 
fore or  aftor  the  sale.  It  does  tend  to  prove 
that  he  was  agent  or  assisting  friend  of  the 
purchasers,  and  assisted  them  In  making  the 
purchase.  His  guilt  therefore,  could  not  be 
greater  than  tbat  purchaser;  and  it  would 
not  be  pretended  that  the  purchasers  tithev 
sold,  or  aided  In  the  sale  which  the  testimony 
tends  to  show  was  .made.  (6)  I  charge  yon, 
gentlemen  of  the  jury,  that  if  you  believe 
from  the  evldrace  that  the  defendant  was 
merdy  agent  or  assisting-  trlotd  of  the  pur- 
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cbasers,  and  assisted  them  In  making  the 
purchase,  his  guilt  could  not  be  greater  than 
that  of  the  purchasers."  "(9)  If  the  Jury  be- 
lieve the  eTldence  they  must  find  the  defend- 
ant not  guilty." 

Walter  Nesmltb»  for  appellant  Maasey 
WllBOUt  Att7.  Oen^  for  the  States 

HARALSON,  J.  The  Indlctmmt  in  two 
counts  la,  first,  for  selling  splrltuona,  vinous 
or  malt  liquors  without  a  license,  and  aecond, 
for  selling,  ^Tlng  away  or  otbmirlse  dlvos- 
ing  of  the  same  tdnd  of  liquors  without  a 
license.  It  la  In  the  tovm  prescribed  by  the 
Oodo.  Forma  79,  80.  }  ^23,  p.  885,  Cr.  Code 
1886.  It  appears  by  act  approved  February 
18,  1899  (Acts  1898-99,  p.  108)>  that  such 
liquors  are  proUUted  to  be  sold  In  Lamar 
county. 

One  W.  J.  SandUn,  a  witness  for  the  state, 
testmed  that  be,  In  company  with  W.  3.  Paul, 
went  to  the  defendant's  honse  in  Lamar 
county  at  night,  and  calling  defendant  out, 
astced  him  If  be  bad  any  Ibjuor,  and  be  re- 
plied he  did  not;  that  these  parties  then 
asked  blm  If  he  could  get  them  some  and  he 
replied  he  did  not  know;  that  Sandlln  told 
defHidant;  he  wanted  some  liquor  very  much 
and  would  like  for  him  to  get  It;  that  he 
wanted  it  for  slcikness,  but  did  not  remember 
telling  def aidant  so,  but  did  tell  blm  he 
"needed  It  bad,"  and  defendant  then  said,  be 
would  go  and  try  to  get  It;  that  Paul  told 
witness  to  give  defendant  the  mon^,  when 
he  gave  blm  a  dollar,  and  defendant  left,  go- 
ing across  a  field*  between  two  houses;  that 
defendant  could  have  gone  into  tbose  honses, 
bat  witness  did  not  see  taim  do  so^  nor  did 
be  know  where  be  weat;  that  witness  and 
Paul  remained  at  defendant's  house,  until 
be  returned,  when  be  told  witness  and  Paul, 
tbat  they  would  find  a  bottle  of  liquor  down 
near  the  gate  on  a  log.  about  75  yards  distant 
from  wbwe  they  were;  tha^  witness  and  bis 
associate  looked  for  and  found  a  bottle  of 
whisky  on  the  log.  and  no  one  was  there; 
tbat  when  ^tefendant  went  after  tbe  liquor, 
nothing  was  said  as  to  where  be  vnis  g^ng, 
and  nothing  was  said  as  to  where  he  came 
from,  and  tbat  he  lived  with  hia  mother,  and 
no  one  lived  in  a  half  mile  of  tbe  place  at 
that  time.  The  defendant  did  not  say,  that 
one  Vines  said  be  would  leave  the  liquor  on 
a  log.  DefraMlanfs  counsel  asked  tbe  wit- 
ness: "If  it  was  not  bis  understanding  aft- 
erwards, or  if  be  did  not  afterwards  learn, 
tbat  it  was  one  Vines'  liquor  tbey  got  off  the 
log?"  An  objection  to  tbie  question  was 
property  siotained.  Wbat  he  und««tood,  or 
what  he  afterwards  learned  touching  the 
ownership  of  the  whisky,  was  immaterial 
evidence.  Tbe  nnderstandiiv  of  the  witness 
In  this  connection  was  manifestly  incompe- 
tent, and,  as  to  what  be  afterwards  learned 
about  Its  being  Vines'  liquor,  if  he  was  told 
anything  about  it.  was  tbe  sheerest  hearsay. 

The  defendant  twtified,  tbat  be  bad  no 


interest  In  the  whisky,  or  tbe  money  paid 
for  It,  and  received  no  commleslon  on  ihe 
same,  but  simply  went  as  tbe  agent  of  Snad- 
lin  and  Paul  to  see  If  he  could  get  the  whla- 
ky,  and  stated  when  he  came  back  that  Mr. 
Vines  said  he  would  put  tbe  whisky  on  the 
log;  that  Vines  from  whom  he  bought  tbe 
liquor  was  dead;  was  not  living  In  the  neigh- 
borhood at  that  time,  but  was  temporarily 
stopping  around  there;  that  he,  defendant, 
went  about  one  and  a  quarter  miles,  after 
leaving  his  own  house  that  night,  to  where 
Vines  was  and  paid  htm  the  dollar  and  told, 
him  that  Sandlln  and  Paul  desired  that  much 
whisky,  and  was  waiting  at  his  house  for  it; 
that  Vines  said,  to  tell  them  that  he  would 
leave  It  on  a  log  fof  them  near  the  gate; 
that  witness  left  Vines  and  started  back,  and 
Vines  started  that  way,  hut  the  two  did  not 
go  together,  and  witness  told  said  parties 
who  desired  the  whisky,  wbat  Vines  said. 

Charge  No.  3  requested  by  defaidant  i« 
inapplicable  to  tbe  case  before  us.  There  is 
no  evidence  that  defendant  advanced  tbe 
money  for  which  the  whisky  was  sold,  or  that 
be  was  repaid  any  money  by  Sandlln  and 
Paul,  which  he  had  advanced  for  them;  nor  is 
there  any  evidence  that  the  liquor  was  bongbt 
outside  of  a  prohibition  district 

There  was  evidence  from  which  tbe  Jury 
were  authorized  to  infer  and  believe,  that 
defendant  made  the  sale  and  was  Interested 
In  the  liquor  sold,  and  charge  5  was,  Ibere- 
tore,  not  improperly  refused.  Furthermore, 
It  was  argumentative. 

The  sixth  charge  was  substantially  dnplir 
cated  in  charges  2  and  4,  given  for  defoidant^ 
and  there  was  no  error  in  refusing  it 

There  was  abundant  evidence  on  which 
the  Jury  might  have  found  tbe  defokdant 
guilty.  The  general  charge  requested  by 
him  was  properly  refused. 

Affirmed. 

(139  Ala.  TXi 
BRINKMB7ER  et  aL  v.  BETHBA. 
(Supreme  Court  of  Alabama.  Jan.  21.  19M.) 

TRESPASS— INJURIES  TO  I^ND— DAMAGES— DIF- 
FERENCE IN  VAI^UE— BVIDBNCB. 

1.  In  an  action  tor  trespass  to  real  estate  In 
willfully  removing  dirt,  clay,  and  top  soil  there* 
from,  eridence  as  to  the  difference  In  value  of 
the  lend  before  and  after  the  trespass  was  ad- 
missible as  showing  the  proper  raals  for  111* 
ascertainment  of  plaintiff's  damages. 

Appeal  from  City  Gomtof  J^eratu;  Obasi. 
A.  Senn,  Judge. 

Action  by  S.  Bethea  against  L.  C.  Brlnk- 
meyer  and  another  to  recover  damages  tor 
trespass  to  real  estate.  From  a  Judgment  in 
favw  of  plaintiff,  assessing  his  danoges  at 
^60,  d^endants  appeal.  Affirmed. 

Jno.  C.  Fam^.  for  appellants.  Wm.'  U. 
Bethea.  for  appellee. 

HARALSON,  J.  Tbe  form  of  action  la  in 
trespass  to  real  estate  described  In  the  com- 
plaint, which  belonged  to  ttie  plaintiff.  Tba 
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trespasa  as  averred,  consisted  In  ranovlng 
bom  the  real  estate,  cla7.  dirt  and  top 
In  file  taoatb  ct  Jnly,  1902.  The  complaint 
was  tn  Code  fonn,— No.  20,  048,  of  tbe  Code. 
Its  snfOdeDcy  wbb  not  In  any  wise  qneation- 
ed,  and  the  trial  was  bad  by  and  before  the 
presiding  Jodse.  on  tbe  idea  ct  not  guilty*  ■ 
jury  having  been  waived. 

It  was  admitted  by  tbe  defendants  on  tbe 
trial,  tbat  tbe  land  described  in  the  complaint 
belonged  to  plaintiff,  and  be  was  In  posses- 
sion of  the  same  at  tbe  time  of  tbe  alleged 
treq^asB  complained  of.  Tbe  evidence  show- 
ed without  conflict,  tbat  defendants  com- 
mitted the  trespass. 

A  Witness  for  tbe  plaintiff  testified  tbat  he 
knew  the  valne  of  the  property  described  In 
tbe  complaint  before  the  alleged  trespass, 
and  Immediately  thereafter;  tbat  it  was 
wortb  fSOO  before  and  $250  Immediately 
tbneaftar,  or,  in  other  words  he  stated,  that 
tiie  property  btfrae  the  dirt,  clay  and  top  soil 
were  removed  therefrom,  was  worth  $500. 
and  Immediately  aftnwards,  It  was  worth 
$250.  The  defendant  objected  to  this  evi- 
dence as  being  illegal  and  Irrelevant;  which 
objection  was  overmled. 

"In  actions  for  Injury  to  real  property,  when 
tbe  injury  Is  done  to  the  realty  itself,  the 
measore  ot  damages  Is  the  dlffer^ice  In  the 
value  of  tbe  land  before  and  after  tbe  tres- 
pass, or  In  some  cases  the  amomit  necessary 
to  restore  tbe  property  to  tbe  condition  In 
which  it  was  before  the  trespass  was  com- 
mitted." 8  Am.  ft  Eng.  Bncy.  Law,  86;  8 
Sedg.  on  Damages  (8th  Bd.)  i  932. 

There  was  no  inadvotent  removal  of  the 
toil  from  the  lot,  toot  as  appears,  It  was 
knowingly  and  willfnlly  done,  and  it  cannot 
be  aald  that  the  objection  to  the  evidence 
allowed,  that  it  was  illegal  and  irrelevant, 
was  well  taken.  White  v.  Tawk^,  108  Ala. 
275,  19  Soutb.  860,  82  L.  R.  A.  199,  B4  Am. 
Bt  Rep.  168;  Abercromble  v.  Wlndbam,  127 
Abu  182,  28  Bontb.  387.  Indeed.  It  seemed 
to  have  been  very  proper  to  be  introduced, 
as  furnishing  a  Just  basis  for  the  ascertain- 
ment of  the  real  damages  done  to  the  land. 

Other  witnesses  testified,  without  objection 
by  defendant,  to  the  value  of  the  lot  Just 
after  the  tresp8Ss,~one  that  It  was  worth 
f250,  another,  f200  and  another  $175,  where- 
a^  «icb  testified  It  was  •worth  $500  before 
tbat  time.  Tbe  court  allowed  and  rendwed 
Judgment  for  8200,  and  la  this  m  find  no 
mor. 

Affirmed. 


(139  Ala.  1B9) 

TOLLBSON  et  al.  v.  STATB. 
(Supreme  Gourt  of  Alabama.  Jan.  21,  190t.) 

8TATUT0RT  BOND-APPEAL  FROM  JUSTICB— 
FAILURB  TO  STATB  TERM  OF  COURT. 
1.  Under  Cr.  Code.  I  4640,  allowing  persona 
convicted  betore  a  justice  to  appeal  on  giving 
bond  to  appear,  etc.,  and  section  4362,  preserlb* 
Ine  tbe  form  of  ball  bonds,  aad  making  a  state- 
ment of  the  term  of  court  at  which  the  prin- 
cipal Is  to  appear  a  part  thereof  a  bona  on 


appeal  from  a  conviction  before  a  Justice  which 
does  not  state  the  term  of  court  at  which  the 
principal  is  to  appear  is  not  a  statutory  bond, 
and  hence  cannot  be  enforced  by  the  summary 
remedy  for  the  enforcement  of  statutory  bonds. 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Action  by  the  state  of  Alabama  against  EL 
O.  Tolleson  and  others.  From  a  Judgment 
for  plal□tl^!^  defendants  appeal.  Reversed. 

The  appeal  In  this  case  Is  prosecuted  by 
the  appellants,  as  sureties  on  the  appeal  bond 
of  the  defendant,  convicted  before  a  Justice 
of  tbe  peace,  from  a  Judgment  final  for  de-, 
fault  of  their  principal.  The  facts  of  the 
case  are  suflOdently  stated  In  tbe  opinion. 

Gordon  Macdouald,  for  appellant  ICassay 
Wilson,  Atty.  Gen.,  for  the  State. 

DOWDBLL,  J.  One  John  L.  Johnson  was 
tried  and  convicted  before  a  Justice  of  tba 
peace  on  a  charge  of  obtaining  money  under 
false  pretenses,  and  was  fined  $20.  From  the 
Judgment  of  the  Justice  he  appealed  to  tbe 
city  court  of  Montgomery,  and  gave  bond, 
with  appellants  as  his  sureties.  He  made 
default,  and  Judgment  nisi  was  rendered  by 
the  city  court  against  him  and  his  said  sure- 
ties. 9cL  fa.  was  Issued,  and  returned  exe- 
cuted as  to  the  sureties,  but  not  found  as  to 
the  defendant  Tbe  appellants,  sureties,  ap- 
peared, and  objected  to  a  Judipnent  final  on 
the  ground  that  the  Ixmd  wu  not  a  statutory 
bond,  and  for  that  reason  was  not  subject  to 
enforcement  by  summary  statutory  remedy. 

The  bond  In  question  has  the  following 
condition:  "unless  John  li.  Johnson  appears 

at  the  term  of  the  dty  court  of  Mou- 

gomery,  and  from  day  to  day  thereof,  and 
from  term  to  term  thereafter  until  dischar- 
ged by  law  to  answer,"  etc.  The  appellants 
Insist  that  the  blank  in  tbe  bond  renders  It 
fatally  defective  as  a  statutory  bond.  It  ap- 
pears from  the  record  that  the  appeal  was 
taken  from  tbe  Judgment  of  the  Justice  of  the 
peace  on  a  final  trial  before  such  Justice,  and 
wherein  a  fine  of  $20  wae  Imposed  upon  tbe 
defendant  The  appeal  was  necessarily  tak- 
en under  section  4640  of  the  Criminal  Code, 
and  there  Is  no  other  statute  authorizing  an 
appeal  in  such  cases.  Sectl<ni  4640  reads  as 
follows:  "Appeal  to  Circuit  or  City  Court- 
Appeal  Bond.  In  cases  tried  before  a  Justice 
of  the  peace,  the  defendant  If  convicted, 
shall  have  the  right  to  appeal  to  the  next  en- 
suing term  of  the  circuit  or  city  court  of  the 
county,  on  entering  into  bond,  witb  suffi- 
cient sureties,  In  such  sum  as  the  Justice 
may  require,  conditioned  tbat  be  will  appear 
at  the  court  to  which  the  appeal  Is  taken,  un- 
til discharged  by  due  course  of  law."  The 
bond  provided  for  In  this  statute  Is,  In  effect 
and  nothing  more  than,  an  appearance  or  ball 
bond.  The  summary  remedy  adopted  In  this 
case  for  its  enforcement  is  purely  statutory, 
and  by  the  statute  Is  made  applicable  to  ap- 
pearance or  bail  bonds.  Section  4S62,  Cr 
Oode^  prescribes  the  form  for  tbe  ondertak- 
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IdC  of  bftU,  and  wltti  wbldi  Oun  must  tw  a 
aabBtantlal  compUanoe.  Tbe  term  of  tlie 
court  at  wbicta  the  principal  In  t^e  bond  Is 
required  to  appear,  and  wblcb  la  eaeentlal  In 
a  Bubstantlal  compliance  with  the  prescribed 
form,  la  omitted  from  the  bond,  and  thla 
omission  renders  the  same  fatally  defective 
as  a  statntoiT  bond,  and  tberefore  not  en- 
forceable by  the  summary  statutory  remedy 
here  attempted  to  be  applied. 

It  follows  the  jndgmmt  of  the  city 
eonrt  must  be  reversed,  and  a  Judgment  will 
be  bere  rradered  In  faTor  of  tbe  defendant 
soretiea.  Beversed  and  rendered. 


(i»  AU.  m) 

MTLIN  et  ai.  T.  KINO. 

(8npr«ne  Goort  ef  Alabama.  -  Jan.  19;  1904.) 

PARTITION-DBFBNSBfr-aXISTINCB  OF  CON> 
TRACTS— RESCISSION-CONSENT  OP  ALL  PAR- 
TIBS-^ALB-STAT— BQUITT  PRACTICE-PLEAS 
— AVBRMBNT8  OF  ANSWER. 

1.  Parties  may,  at  pleastUA  alter,  modlfr.  or 
rescind  a  contract,  without  any  new  cooBidara- 
tloD  therefor,  If  the  alteration,  modification,  or 
resdMlon  is  supported  by  their  mutual  assent. 

2.  Where  a  ctmtract  was  entered  Into  by  ten- 
ants in  common  whereby  one  waa  to  sell  hia 
Interest  to  tbe  remainiog  two,  the  obligations 
of  the  purcbasers  to  ^e  vendor  wne  seTaral, 
aa  well  aa  joint;  and  one  of  tbe  purchatwrs 
could  rescind  and  caacel  tbe  same,  br  agreement 
with  the  seller,  without  affectinjE  the  righta  of 
the  other  purchaser,  or  the  obligatliHia  of  the 
seller  to  him,  and  witholU  obtaininK  his  eensent 
to  tbe  agreement. 

8.  A  tenant  In  common  la  not  precluded  from 
obtaining  partition  hj  reason  of  an  agreement 
between  aU  the  tenants  for  tbe  purchase  of  one 
tenant's  interest,  where  such  agreement  had 
been  canceled  as  between  tbe  rendor  and  com- 
plainant in  the  partition  snit. 

4.  A  stay  of  a  sale  in  partition  until  the  de< 
termination  of  another  suit  between  the  same 
partiea,  in  which  the  title  to  the  property  or  the 
lien  of  complainant  on  one  defeodant's  interest 
therein  was  InvolTed,  waa  properly  refused 
where  there  had  been  no  motion  to  consolidate 
the  two  casea,  and  tbe  court  had  not  deemed  it 
ueceflsary  to  consolidate  them  of  its  own  motion, 
and  tbe  decree  sou^t  to  be  stayed  waa  rendered 
in  vacation,  and  no  motion  or  application  for  re- 
hearing was  made  at  the  next  term,  although, 
In  the  decree  rendered,  the  register  was  direct- 
ed not  to  sell  nntil  after  the  next  term,  in  order 
that  respondents  might  apply  for  rehearing, 
and  then  for  an  order  of  consolidation,  and  re- 
spondents had  appealed  to  the  Supreme  Court 
from  a  decree  In  the  other  cause  before  asking 
for' the  stay. 

5.  An  averment  In  sn  answer  filed  to  a  bill 
for  partition  that  complainant  could  not  have 
the  land  sold  for  division  during  the  pendency 
of  a  certain  agreement,  except  on  certain  con- 
dlHoQS,  and  tbat  respondent  "avers,  says,  and 
pleads^'  that  complainant  is  estopped,  on  ac- 
count of  the  contract,  to  maintain  the  bill,  was 
not  a  plea  in  eqoi^,  bat  merely  an  averment 
to  the  answer. 

6.  While  a  defendant  may,  under  Code  18&6, 
f  699,  incorporate  all  matters  of  defense  In  his 
answer,  and  Is  not  required  to  plead  spedally 
In  any  case,  yet.  In  order  to  entitle  him  to  a 
dismissal  on  account  of  a  plea  not  set  down  for 
s  bearing,  but  fatly  proved  by  the  evidence,  the 
plea  must  have  been  set  up  independently  or  In- 
conmrated  in  the  answer  as  a  plea. 

T.  Partition  is  a  matter  of  right,  and  may  be 
decreed  by  a  court  of  equity  whether  tbe  title 
of  Che  parties  be  legal  w  oQuitiUile,  and  the 


fact  that  Inconvenlenee,  hdurr,  mischief  or 
difficulty  will  result  from  a  divlaton,  or  that  a 
lien  exists  on  one  tenant's  Interest,  will  not 
deprive  the  co-tenant  of  the  right  to  demand 
partition. 

Appeal  from  Chancery  Court,  Talladega 
Oounty;  Richard  B.  Kelly,  Chancellor. 

BUI  for  partition  by  Sarah  B.  King  against 
Amoa  H.  Hylln  and  George  A.  HllL  From 
a  decree  grentliv  tha  relief  prayed  tat,  and 
ordering  a  sale  of  the  common  iHX^rty  for 
dlTlBlou,  defendant  Uytln  appeals.  Affirmed. 

Knox,  Dixon  9c  Burr,  for  appellant  J.  J. 
Willett  and  Alocander  King,  tot  appelleoh 

HABALSON*  J.  Complatoant,  Sarah  K. 
King,  filed  her  bill  averring  the  tenancy  In 
common  with  Amos  H.  Mylln  and  George  A. 
Hill,  of  the  premise*  described  in  the  bill, 
each  being  the  owner  of  an  undivided  third 
Interest  therein;  that  the  land  could  not  be 
tnbclj  and  equitably  divided  in  kind  between 
the  Joint  ownm,  and  tbat  a  sale  theceot 
was  necessary  In  order  to  ttteet  ito  dlTlalon. 
By  an  amendment  of  the  bill,  the  facts 
lied  cm  to  show  tbat  the  land  was  Incapable 
of  partition  In  kind,  and,  therefore,  a  sale 
was  necessary  for  tiiat  purpose,  are  clearly 
and  fully  stated. 

The  original  bill  set  ottt  the  ezlstaice  of 
an  executory  contract  between  the  parties, 
of  date  the  16th  of  Uay,  1800k  by  which,  aa 
averred,  complainant  advanced  to  and  tor 
said  George  A.  Hill,  the  nun  ot  |l,871.e7, 
and  prayed,  la  addition  to  the  prayer  tar  a 
sale  of  the  premleea  tor  partition  and  a  dlH< 
sion  of  the  proceeds  of  the  sale  among  the 
Joint  owners,  and  for  general  rtfleC  that  a 
Hen  be  declared  In  her  favnr  agatost  fbe 
Interest  of  said  HUl  In  said  landa.  By  the 
amendmoit  of  tbe  bill,  all  that  part  of  It. 
including  the  pray«  which  related  to  tb« 
said  contract  of  May  IB,  1900,  was  strfAen, 
leaving  the  bUl  aa  dmply  one  fi>r  a  sale  for 
partition.  That  part  <a  tbe  original  tAU  and 
Its  prayer  which  was  strldcen  was  of  ao  eaay 
identldcaUon  aa  did  not  require  It  to  be  set 
out  In  hiec  Terba.  Under  tbe  bUl  as  it  stood, 
after  amradment  eadi  of  the  three  parties 
to  It  were  areired  to  be  tenants  In  common 
of  a  tiibd  interest  to  the  lands,  and.  as  atot- 
ed,  sought  a  sale  for  partition. 

The  defoidanta  answered  the  Mil,  and  de- 
nted that  the  property  could  not  be  equlto- 
bly  divided  In  kind.  Thto  question  may  be 
here  disposed  of  and  eliminated  from  fur> 
ther  consideration,  by  stating  that  It  has  been 
made  clearly  to  appear  from  the  erldenotb 
that  the  parties  owned  the  property  aa  ten- 
ants  In  common,  each  owning  a  third  undi- 
vided Interest,  and  tbat  it  was  not  susceptible 
of  an  equitable  partition  in  kind.  The  aTa«> 
ments  of  the  bill  as  to  this  fact  are  fully 
sustained  by,  and  without  conflict  la.  tbe 
evidence.  Defense  Is  mad^  however,  against 
the  decree  of  sale  on  grounds  to  be  now  coB- 
sldered. 

The  defendant  Mylio,  the  only  one  appeal- 
ing seta  np  la  bis  answer,— to  emplc^  tbe 
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statement  of  hla  comud  In  brief.— *^at  Htll 
bad  no  Interest  except  to  an  equitable  In- 
terest In  the  land;  that  he,  Mylln,  owned 
a  third  interest  together  with  an  Interetrt 
In  HUl'B  one-third  Interest;  Oat  the  com- 
Idainant  had  together  with  Um  pondiaBed 
Hlll'B  Interest  In  this  property  and  that  the 
eondltI<«8  under  which  they  purchased  It 
were  sncb  as  prerented  the  cunplalnant  torn 
fUlns  a  bin  to  sell  tor  diTlskm,  she  agreeing 
Jointly  with  Mylln  to  pay  so  much  pw  year 
iqwn  the  parchase  mtmey,  the  legal  title  to 
rnnaln  In  Hill  until  the  same  was  purchased 
and  that  Hill  had  made  a  deed  and  filed  the 
same  In  escrow  in  order  to  have  the  condi- 
tions thereto  carried  ont;  that  be,  Mylln, 
tmd  performed  the  condltkms  of  this  agree- 
ment and  that  nndor  the  drcnmstftnees  It 
would  be  Inequitable  to  allow  the  ccnuplaln- 
ant  to  sell  this  land  for  division,  thus  to  de- 
prive him  of  the  right  to  purchase  Hill's  In- 
terest as  he  bad  agreed  to  purchase  the 
same." 

.  The  defense  grows  out  of  an  agreement  en- 
tered into  between  the  parties,— cmnplalnant, 
Mylln  and  Hllt-non  the  2d  of.  January,  1901, 
for  the  sale  of  his  one-third  Interest  In  the 
lands  In  question  by  Hill,  to  complainant  and 
Mylln  on  the  terms  therein  mrationed,  to 
become  binding  on  ttie  parties  on  the  doe 
ezecutlQn  thereof.  This  agreement  so  far  as 
complainant  was  concerned,  was  never  ex.- 
ecnted;  bnt,  by  an  agreement  afterwards  mu- 
tually had  between  her  and  Hill,  and  at  bis 
Jbistance  and  request  as  the  evidence  clearly 
shows,  it  was  agreed  between  them,  so  for 
as  they  were  concerned,  that  this  contract 
should  be  rescinded  and  canceled  and  held 
for  naught.  This  was  competent  to  be  done, 
13ie  law  being,  that  parties,  may  at  pleasure, 
alter,  modify,  or  rescind  a  contract,  without 
any  new  consldwatlon  therefor,  if  the  altera- 
tion, modification  or  resdsslon  Is  supported 
by  their  mutual  assent.  8  Brick.  Dig.  132,  { 
146;  Hembree  v.  Olover,  88  Ala.  622.  8  South. 
060. 

Mylln  would  not  ccmsent  to  rescind  this 
agreement;  but  that  had  no  ^ect  on  tbe 
light  of  Hill  and  complainant  to  do  so.  Be- 
tween Hylln  and  complainant,  to  their  obli- 
gations to  Hill  under  this  contract  It  was 
several  as  well  as  Joint  The  effect  of  the 
cancellation  of  it  by  conqtlalnant  and  Hill, 
was  to  release  complatoant  from  Hill,  and 
Hill  from  her,  from  Ite  terms,  leaving  com- 
plainant as  tiw  owner  of  a  third  toterest  to 
the  lands,  with  no  interest  in  or  right  to 
HlU's  thbid  Interest  and  with  the  contract 
as  between  Hill  and  Mylln  still  In  existence, 
— with  Mylln  already  an  Independent  owner 
of  a  third  Interest  in  the  hinds.  If  he  per- 
formed his  part  of  tiie  contract  with  Bill,  he 
became  thereby  tibe  equitable  owner  of  a 
third,  at  least  of  Hlll*s  third  toterest  to  tbem. 
.  In  other  words,  the  rescission  between  com- 
plainant and  Hill  of  their  executory  agree- 
ment did  not  alter,  nor  was  it  totended  to  do 
SD,  the  1^1  or  equitable  relations  of  Mylin 


and  Hill  under  'Oiat  agreement  Complain- 
ant was  xmier  no  obligation,  by  the  twms  of 
the  tostrument  not  to  cancel  It  so  tor  as  she 
was  ccmcemed.  It  la  difficult  therefore^  to 
see  how  this  agreonent  rescinded  as  it  was, 
tietween  Hill  and  complainant  operates  to 
AesnAn  the  complainant  of  her  right  to  par- 
tition under  her  bill.  Under  the  decree  for 
the  sale  of  the  lands,  which  on  final  hearing 
the  court  made^  Mylln  and  Hill,  or  either  at 
them,  have  as  ample  t^portunlties  to  pnr^ 
chase  and  protect  th^selves,  thereby,  ai 
complatoant'  has.  If  hmds  are  pnr- 
chased  by  an  outsider^  the  complatoant  could 
get  no  more  than  a  third  of  the  proceeds  of 
sal^  and  Mylin  and  Hill  would  Im  entitled 
to  the  remainder,  as  their  Interwto  might  be 
made  to  appear. 

The  decree  of  sale  was  rendered  to  tills 
case,  In  vacation,  and  was  filed  on  the  6th 
day  of  May,  1902,  but  the  register  was  direct- 
ed to  toke  no  steps  to  make  *8ald  sale,  until 
after  the  next  term  of  the  court  On  the 
letb  of  that  month,  the  defendanto  filed  a 
motion  to  suspnid  the  execution  of  said 
decree,  until  a  dedsion  was  reached  "to  the 
cause  whereto  Geo.  A,  Hill  and  Amos  Hi 
Mylto  are  complatoants  and  Sarah  B.  King 
Is  respondent"  pendtog  to  said  chancuy 
court  on  the  ground,  that  the  tlfle  to  said 
property  Is  Involved  to  said  cas^  "the  ques- 
tion  tovolved  being  as  to  whether  or  not 
anything  is  due  to  said  Sarah  R.  Sing,  or 
whether  sbe  has  a  lien  on  the  one-third  toter- 
est to  said  lai^  owned  by  Geo.  A.  Hill, 
which  one-third  interest  Is  decreed  to  be 
sold  in  this  casew"  The  motion  also  set  up 
said  agreement  of  the  2d  of  January,  1901, 
already  referred  to,  as  a  reason  why  said 
decree  of  sale  should  not  be  enforoed.  That 
motion  was  the  subject  on  its  submission,  of 
a  decree  thereon  by  the  chancellor,  to  which 
be  stoted,  that  the  other  case  pending  be- 
tween the  i>arties,  related  to  some  respecte 
to  the  same  property  as  that  Involved  to  this 
suit  but  that  the  parties  hod  never  moved 
the  court  to  consolidate  the  two  cases,  and 
the  court  had  not  deemed  It  necessary  to  the 
ends  of  Justice  to  make  an  order  of  consol- 
idation of  Ita  own  motion;  tiiat  to  the  absence 
of  an  order  of  consolidation.  It  appeared  that 
the  two  cases  should  be  permitted  to  pro- 
ceed, tile  one  unaffected  l>y  the  pendency  of 
the  other;  that  the  decree  sought  to  be  stayed 
was  rendered  to  vacation  and  no  motion  or 
application  for  a  rehearing  was  made,  at  the 
next  term,  althou^  to  the  decree  rendered, 
the  register  was  directed  "to  teke  no  steps 
toward  said  sale  until  after  the  next  term  of 
the  courf ;  that  this  order  was  Inserted  to 
Bald  decree,  "In  order  that  respondents  might 
if  they  so  desired,  apply  for  a  rehearing, 
and  then  for  an  order  of  consolidation;  that 
during  the  same  vacation  to  which  a  decree 
was  rendered  to  this  case,  a  decree  was  rm- 
dered  on  demurrer  to  the  other  bill  refwred 
to  In  said  motion,  and  from  that  decree  these 
respondente  appealed  to  the  Supreme  Court 
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and  thiB  tber  did,  beton  tbey  asked  for  a 
stay  of  tbe  decree  of  sole  in  this  case.**  The 
register  was  ordered  to  proceed  to  execute 
the  decree  of  sale  rendered  In  this  cause,  and 
report  his  action  to  tbe  conrt  as  tliereln  di- 
rected. 

In  the  decree  of  sal^  It  was  directed  that 
any  party  to  this  suit  may  become  the  pui- 
cbaser,  and  all  other  qnesttons  than  the  ones 
passed  on  weie  reserved.  We  tall  to  discov- 
er, wherein  in  the  decree  of  sale,  or  In  re- 
fn^g  to  stay  the  sale  under  It,  as  moved 
for,  the  court  committed  any  error. 

It  Is  contended  by  appellant,  Mylin,  who 
appealed  for  himself  and  Geo.  A.  Hill,— the 
latter  assigning  no  errors,— that  he  filed  a 
plea  In  the  cause,  which  was  not  set  down 
for  hearing,  and  the  same  was  fully  proved, 
and  on  that  account,  he  Is  entitled  to  a  re- 
versal of  the  cause. 

Tbe  only  thing  bearing  the  semblance  of 
a  plea  by  him,  as  foond  In  his  answer,  la  the 
avennent:  "Respondent  avers  that  complain- 
ant cannot  have  this  land  sold  for  division 
during  the  pendency  of  this  agreement  (of 
the  2d  of  January,  1901)  without  she  pays,  as 
she  has  a  right  to  pay,  all  of  the  amounts 
doe  under  said  agreement  for  the  purchase 
money  of  the  said  Geo.  A.  Hfll's  Interest, 
then  respondent  says,  the  property  will  be 
owned  Jointly  by  blm  and  the  complainant, 
and  tbe  respondeat  avers,  says  and  pleads, 
that  the  complainant  Is  estopped,  on  account 
of  the  contract  which  she  has  made  for  the 
purchase  of  this  land  Jointly  with  him,  to 
maintain  this  bill,  and  that  It  would  be 
Inequitable  and  unjust  to  allow  her  to  sell 
this  property  until  the  contract  for  the  same 
is  carried  out  and  perfected."  This  was  In 
no  proper  sense  a  plea  In  equity.  It  la  no 
more  than  avennent  in  the  answer.  The 
language  employed  In  the  answer  to  tbe  first 
paragraph  of  the  bill  Is,  "that  he  avers,  says 
and  pleads."  The  word  "pleads,"  as  here 
used,  means  no  more  than  tbe  preceding 
words  **avers"  and  "says,"  and  Blgnlfles  no 
more  than  they  would,  to  characterize  the 
language  as  a  plea,  than  If  the  word  bad 
not  been  used.  At  most,  the  averment  is  no 
more  than  a  statement  of  general  defense  to 
the  bill,  set  up  In  tbe  answer.  Tbe  defense 
was  not  set  up  by  way  of  Independent  plea, 
nor  was  it  incorporated  In  .the  answer  as  a 
plea.  A  defendant  may,  as  provided  by  stat- 
ute (Oode  1886,  {  689),  Incorporate  all  mat- 
ters of  defense  in  his  answer,  and  Is  not  re- 
quired to  plead  specially  in  any  case;  yet, 
as  was  said  In  Stein  v.  McGratb,  12S  Ala. 
182,  30  South.  794,  "If  he  wished  to  take  ad- 
vantage of  the  principle  laid  down  In  Tyson 
V.  Decatur  Land  Oo.,  121  Ala.  414  [26  South. 
607],  he  must  do  so  by  Independent  plea  in- 
corporated as  such  in  the  answer,  or  sepa- 
rately  pleaded.  By  so  doing,  tbe  attention  of 
the  party  is  called  to  it,  when  he  may  take 
Issu^  or  test  its  sufficiency  by  other  proper 
pleading,"  etc.  Ferguson  v.  O'Harra,  Fed. 
Oas.  No.  4,740,  Pet  a  a  403. 


As  applicable  to  the  case  It  may  be  added, 
that  partition  is  a  matter  of  right,  and  may 
be  decreed  by  a  court  of  equity  whether  the 
title  of  tbe  parties  be  legal  or  equitable,  and 
the  fact  that  inconvmlence  or  injury  will  re- 
sult or  mischief  be  entailed  on  tbe  property, 
or  that  a  division  may  be  embarrassed  by 
difficulties,  will  not  deprive  a  co-tenant  of 
the  right  to  demand  a  partition  of  the  com- 
mon property.  Berry  v.  Webl^  77  Ala.  507; 
Gore  V.  Dickinson.  88  Ala.  S63, 11  South.  743, 
39  Am.  St  Bep.  67;  Donnor  v.  Quartermas. 
80  Ala.  184,  8  South.  715,  24  Am.  9t  Bep. 
778.  Nor  does  the  fact  that  there  Is  a  Uen 
on  the  Interest  of  one  of  the  co-tenants,  affect 
the  complainant's  right  to  a  sale.  Inman  v. 
Front  90  Ala.  362,  7  South.  842. 

Discovering  no  eaox  In  the  decree  of  tbe 
court  It  Is  affirmed. 

Affirmed. 

as»  Ala.  SS) 
8FBAGGINS  v.  STATB. 
(Supreme  Court  of  .Alabama.   Jan.  1%  10040 

HOMICIDE— AflfiAOLT  WITH  INTENT  TO  KlUr- 
AFFIDAYIT  —  WARRANT  OF  ARRB8T  —  SUFFI- 
CIBNCY  OF  DBSGRIPTION  — INSTRUCTIONS  — 
AAOUMENTATIVB  AND  UI3LBADIN0  —  AB- 
STRACT CHARQEa-DEORBB  OF  PROOF  RK- 

SITIRBD-CRIHINAL  LAW  —  JURT  —  VAUDITT 
F  DRAWING— APFBIAL-RBCORD-JTrDOUBNT 
KNTRT— BIU^  OF  XXCBPTION  —  FORHBR 
JBOPARDT  —  FORHOS  ACQUITTAZ,  —  VHRB- 
BPONSIVE  VERDICT. 

LA  recital  in  the  judgment  entry  that  de- 
fendant filed  his  pleas  of  former  acquittal  and 
not  goilty.  upon  wnich  the  state,  br  her  solicitor, 
took  issue,  will  prevail  over  a  statement  Id  the 
bill  of  exceptions  that  the  plea  of  former  ac> 
quittal  was,  on  motion  of  tbe  solicitor,  stricken 
from  the  file. 

2.  Where  defendant  pleaded  form«  acquittal 
and  not  guilty,  a  judgment  based  on  a  verdict 
of  guilty,  wi&ont  any  response  to  tbe  plea  of 
former  acquittal,  will  be  reversed. 

3.  Tbe  fact  that  a  person  duly  dected  as  coun- 
ty commiasioner,  and  who  bad  entered  on  liIs 
duties  as  such,  acted  with  other  conimiasion- 
ers,  in  drawing  jurors  before  receiving  his  com- 
miesion  from  tue  Oovernor.  did  not  vitiate  soch 
drawing. 

4.  In  a  prosecution  for  aBsanlt  with  intent  to 
murder,  a  plea  of  former  jeopardy,  averrinK 
that  a  prosecution  had  been  commenced  against 
defendant  before  the  judge  of  the  county  court 
by  affidavit  and  warrant  charging  him  with  a 
misdemeanor,  and  that  the  judee  investigated 
the  charge,  and.  instead  of  finally  disposing  of 
the  same,  bound  defendant  over  to  await  the 
action  of  the  grand  jury,  was  properly  strickoi 
out  as  frivolous;  tbe  crime  of  assault  with  in- 
tent to  murder  being  a  felony,  over  whicfa  iba 
county  court  had  no  jurisdiction. 

5.  An  affidavit  and  warrant  charging  defend- 
ant with  assault  with  intent  to  murder  were 
sufficiently  definite  in  the  descriptioo  of  the 
offense,  under  Cr.  Code  1896.  p.  403,  c  178. 
art.  1,  §S  5204r-520S,  providing  that  a  complaint 
is  an  allefratloQ  that  a  person  has  been  guilty 
of  the  designated  public  offense,  and  that  a  war- 
rant must  state  the  offense,  either  by  name,  or 
so  that  it  can  be  clearly  inferred. 

6.  Pleadings  and  the  rulings  thereon  shoold 
be  shown  by  the  record,  and,  while  a  bill  of  ex- 
ceptions is  proper,  to  show  a  motion  to  strike 
pleadings,  and  an  exception  to  tbe  ruling  there- 
on, yet  the  record  proper  should  also  show 
that  a  judgment  was  rendered  by  the  coort 

7.  In  a  prosecution  for  aaaault  witiii  intent 
to  kill,  evidence  that  defendant  was  in  the  viciii- 
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its  where  the  crime  was  committed  on  the 
eTening  of  Its  commission  wbs  admissible,  the 
weight  thereof  being  for  the  jur;. 

8.  Id  a  prosecutioD  for  assault  with  intent  to 
Ull,  where  the  assault  was  committed  by  a 
ahot  fired  from  ambuBh,  the  -  declarationa  of 
defendant,  ■  few  days  before,  when  talking 
about  the  person  assaulted,  to  the  effect  that, 
should  he  erer  have  a  dimculty  with  him,  he 
would  not  fight  a  fair  fight,  were  admissible  to 
connect  defendant  with  the  crime  charged. 

9.  In  a  prosecQtlon  for  assault  with  intent 
to  kill,  an  Instraction  that,  if  the  Jnry  believed 
the  erldoice,  they  would  find  for  oefendant  on 
his  plea  of  former  acquittal  or  former  Jeopardy, 
was  abstract,  and  properly  refused,  where  there 
was  no  evidence  in  support  of  such  plea. 

10.  A  charge  Uiat  defendant  was  not  called 
upon  to  show  that  some  one  elae  did  or  may 
hare  done  the  shooting,  and  the  fact  that  no 
one  else  mi^bt  be  suspected  thereof  was  not,  of 
itself,  sufficient  to  convict  defendant,  was  prop- 
erly refused  as  argumentative  or  misleading. 

11.  A  charge  that  the  evidence  against  defend- 
ant was  circumstantial,  and.  before  defendant 
could  be  found-  guilty,  each  individual  juror 
must  be  satisfied,  beyond  reasonable  doubt,  and 
to  a  moral  certain^,  that  no  other  person  could 
have  done  the  shooting,  was  properly  refused 
as  argumentative  or  misleading. 

12.  A  charge  that  the  jury  were  not  required 
to  find  who  aid  the  Bbooung,  unleaa  they  should 
be  coDTlziced  beyond  a  reasonable  doubt  that 
defendant  did  it.  was  properly  refused  as  argu- 
mentative or  misleading. 

18.  A  charge  that,  in  order  to  convict,  each 
Juror  mnst  be  satisfied  to  a  moral  certainlr  not 
only  that  the  proof  was  consistent  with  de- 
fendant's guilt,  but  that  it  was  wholly  inconsist- 
ent with  every  other  rational  conclusion,  and, 
unless  each  juror  should  be  so  satisfied  that 
they  would  venture  to  act  upon  the  decision  in 
matters  of  highest  importance  to  themselves, 
defendant  should  be  acquitted,  was  properly 
refused  as  argumentative  or  misleading. 

14.  A  charge  that  if  the  state  had  failed  to 
convince  each  juror  that  defendant  was  pres- 
ent at  the  shooting,  to  that  degree  of  certainty 
that  they  would  venture  to  act  upon  that  con- 
Tietion  in  matters  of  serious  concern  and  im- 

Sortaoce  to  tbeir  own  interest,  they  should  find 
efendant  not  guilty,  was  properly  refused  as 
argumentative  or  misleading. 

15.  A  charge  that  a  probability  that  some  oth- 
er person  may  have  done  the  shooting  is  snffl- 
dent  to  create  a  reasonable  doubt  of  defend- 
ant's guilt,  and  call  for  his  acquittal,  should 
have  been  given. 

16.  A  charge  tltat  circumstantial  evidence  that 
will  authorize  a  conviction  must  be  aa  struig 
and  convincing  as  poMtive  testimony  was  prop- 
erly refused. 

17.  Charges  that.  In  order  to  conTict,  witness- 
es must  have  "declared  positively"  and  "proven 
positively"  that  defendant  was  guilty  and  did 
the  shooting,  were  properly  refused. 

18.  A  charge  that  the  evidence  was  drcum- 
stantial,  and  eadi  fact  in  the  chain  of  dream- 
stances  mnst  be  establlahed  beytmd  a  reasona- 
ble doabt  and  to  a  moral  certainty,  in  order  to 
convict  defendant,  was  bad. 

19.  A  charge  that  the  humane  provisions  of  the 
law  are  that  there  rtionld  he  no  conviction  on 
circumstantial  evidence,  unless,  to  a  moral  cer- 
tainty, it  excludes  every  other  reasonable 
hypothesis  than  that  of  guilt,  and,  no  matter 
how  strong  may  be  the  drcumstances,  if  th^ 
can  be  reconciled  with  the  theory  that  aome  oth- 
er person  may  have  done  the  shooting,  then  the 
guilt  of  the  defendant  was  not  shown,  was  proj*- 
erly  refused  as  argumentative. 

20.  A  charge  that,  before  the  jory  can  convict, 
they  must  he  satisfied  to  a  moral  certainty  not 
only  that  the  proof  is  consistent  with  defend- 
ant's guilt,  bat  that  it  Is  whol^  inconsistent 
with  any  other  rational  conclusion,  and  must  he 
■0  convinced  by  the  evidenc*  of  defendant's 


Sailt  that  the?  would  eadi  venture  to  act  on  tha 
edsion  In  the  motters  of  the  highest  concern 
to  themselves,  was  properly  refused  as  arga- 
mentative. 

Appeal  from  Ofrcult  Oourt,  Gberokee  Coun- 
ty; J.  A-  Bllbro,  Judge. 

Oerage  Spragglns  was  conTlcted  ot  as- 
sault witii  Intent  to  murder,  and  appeals. 
Beversed. 

The  bill  of  exceptions  recites  that  the  de- 
fendant, "before  announcing  'Beady  for 
trial,'  and  before  he  further  pleaded  to  said 
indictment,  filed  bis  plea  of  former  Jeop- 
ardy," etc.,  which  plea  was  set  oat  at  length 
in  the  bill  of  exceptions.  In  this  plea  it  was 
averred  that  the  prosecution  had  l>een  com- 
menced against  this  defendant  before  the 
Judge  of  the  county  court  of  Cherokee  coun- 
ty, by  the  making  of  an  affldarit  and  the  is- 
suance of  a  warrant  charging  the  defendant 
with  a  misdemeanor,  a  copy  of  which  affida- 
vit and  warrant  were  attached  to  said  plea. 
It  was  further  averred  therein  that,  upon 
the  bearing  of  said  prosecution,  the  Judge  of 
the  county  .court  Investigated  the  charge,  and, 
instead  of  finally  disposing  of  said  prosecu- 
tion by  fine  and  Imprisonment,  as  be  had 
Jurisdiction  to  do,  and  as  it  was  his  duty  to 
do,  he  bound  the  defendant  over  to  await 
the  action  of  the  grand  Jury,  and  committed 
him  to  Jail;  that  the  facts  Involved  In  the 
prosecution  Ijefore  the  Judge  of  the  county 
court  were  identically  the  same  facta,  and  In 
reference  to  the  same  transaction,  as  were 
Involved  in  the  present  Indictment  The  affi- 
davit and  warrant,  copies  of  which  were  at- 
tached as  an  exhibit  te  the  plea,  show  that 
the  defendant  was,  in  said  prosecution,  char- 
ged with  assault  with  Intent  to  murder;  and 
it  was  further  shown  by  the  indorsements 
thereon,  and  by  the  mittimus  issued  by  said 
county  court,  that  the  defendant  was  bound 
over  to  await  the  action  of  the  grand  Jury. 
The  state  moved  the  court  to  strike  this 
plea  from  the  file.  The  court  sustained  this 
motion,  and  the  defendant  duly  excepted. 

The  state  Introduced  evidence  tending  to 
show  that  Virgil  Fruett,  the  party  alleged  in 
the  indictment  to  have  been  assaulted,  was 
shot  late  one  Saturday  afternoon,  Septem- 
ber 20,  1902,  while  he  and  two  or  three  oth- 
er persons  were  In  the  public  road;  that  he 
was  shot  in  his  face  and  in  the  side;  that 
the  person  who  did  the  shooting  was  in  am- 
bush, being  hidden  behind  some  bushes  30 
or  40  yards  frmn  where  said  Fruett  was 
standing  when  he  was  shot;  that  after  the 
shooting  the  person  who  did  the  shooting  was 
seen  to  run  off  In  the  opposite  direction,  and 
some  of  the  witnesses  testified  that  he  looked 
like  the  defendant 

Upon  the  introduction  of  6.  W.  Kelly  as 
a  witness  for  the  state,  he  testified  that, 
about  3  o'clock  on  the  afternoon  of  the  shoot- 
ing, he  saw  some  man  going  through  his 
field,  about  one-quarter  of  a  mile  from  where 
the  shooting  occurred;  that  he  was  not  close 
enough  to  say  positively  who  it  was,  but 
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tUat  tlie  person  was  about  the  size  of  the  de- 
fentlant,  and  looked  like  the  defendant;  tbat 
he  was  well  acquainted  with  the  defendant. 
The  defendant  moved  to  exclude  this  portion 
of  the  testimony  upon  the  ground  that  It 
was  Illegal  and  Irrelerant,  and  not  material 
to  any  Issue  Involved. 

Upon  the  examination  of  one  Hyde  as  a 
witness  for  the  state,  he  testifled  that  he  was 
acquainted  with  the  defendant  and  Fruett, 
the  party  who  had  been  shot;  that  he  had  a 
conversation  with  the  defendant  about  a 
week  before  the  shooting,  in  which  he  and 
the  defendant  discussed  what  a  find  man, 
physically,  Pruett  was,  and  that  the  defend- 
ant said  "Pruett  was  very  much  of  a  man, 
and,  It  he  was  forced  to  fight  him,  he  would 
not  fight  him  fair."  The  defendant  moved 
to  exclude  this  statement  of  the  witness  Hyde 
from  the  jury  on  the  ground  that  it  was  Il- 
legal, Irrelevant,  and  incompetent  evidence. 
The  court  overruled  the  motion,  and  the  de- 
fendant duly  excepted. 

In  addition  to  the  first  charge,  which  is 
copied  in  the  opinion,  the  defendant  request- 
ed the  court  to  give  to  the  jury  the  follow- 
ing written  chaiges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them 
as  asked:  "(1)  If  the  Jury  believe  the  evi- 
dence in  this  case,  they  will  find  in  favor  of 
the  defendant,  on  the  plea  of  former  acquit- 
tal or  former  Jeopardy.  (2)  The  defendant  Is 
not  called  upon  to  show  the  jury  that  some 
one  else  did  or  may  have  done  the  shooting. 
And  the  fact  that  no  one  else  may  be  sus- 
pected of  the  shooting  Is  not  of  Itself  suffi- 
cient to  fasten  guilt  upon  this  defendant  (3) 
The  court  charges  the  jury  the  evidence 
against  the  defendant  is  clrcumstantla],  and, 
before  yon  can  find  the  defendant  guilty, 
each  individual  Juror  must  be  satisfied  be- 
yond all  reasonable  doubt  by  the  evidence, 
and  to  a  moral  certainty,  that  no  other  per^ 
eon  could  have  done  the  shooting.  (4>  The 
conrt  charges  the  Jnrj  a  probability  that 
some  other  person  may  have  done  the  shoot- 
ing la  aaffident  to  create  a  reasonable  donbt 
of  the  gnllt  of  tbe  defendant,  and  therefore 
for  bla  acquittal.  (6)  Tbe  Jury  are  not  re- 
quh%d  to  find  who  did  the  ahootlnfc  imless 
they  are  convinced  by  the  evidence,  beyond 
al!  reasonable  donbt,  that  the  defendant,  did 
it.  (0)  Glrcnmstantlal  evidence  that  will  a  u- 
thoi'Iee  a  conviction  must  be  as  strong  and 
convincing  a.9  posltlTe  testimony.  (7)  If  the 
Jury  find  from  all  the  evldmce  In  this  cane 
that  tbe  eyldence  tending  to  connect  the  de- 
fendant with  the  shooting,  If  there  is  aucta 
evidence,  la  clrcnmstanttftl,  then  this  circum- 
stantial evidence  must  be  as  stitKig  and  con- 
vincing as  positive  testimony.  (8)  The  court 
charges  the  jury,  before  yon  can  convict  tbe 
defendant,  each  of  yon  must  be  satisfied  to  a 
moral  certainty  by  the  evidence  not  only  that 
the  proof  la  consistent  with  the  def^tdaofs 
gnllt;  but  that  it  is  wholly  Inconsistent  With 
every  otlier  rational  conclusion;  and,  unless 
each  of  jofi  are  so  convlced  by  the  evULmce 


of  defendant's  guilt  that  you  would  each 
venture  to  act  upon  that  decision  in  mat- 
ters  of  highest  concern  and  importance  to 
your  own  interest  then  you  must  find  the 
defendant  not  gullty.  (9)  The  court  charges 
tbe  Jury,  If  you  would  not  be  willing  to  act 
upon  the  evidence  la  this  case  if  it  was  in 
matters  of  moat  solemn  importance  to  your 
own  interests,  then  yon  must  find  the  de- 
fendant not  guilty.  (10)  The  court  charges 
tbe  Jury,  if  the  state  has  failed  to  convince 
each  of  yon  by  the  evidence  that  the  defend- 
ant was  present  at  the  shooting  of  Pruett  to 
that  degree  of  certainty  that  you  would  ven- 
ture to  act  upon  that  conviction  in  matters 
of  serious  concern  and  importance  to  your 
Interest  then  It  Is  your  duty  to,  and  you 
must,  find  defendant  not  guilty.  (11)  The 
Jury  cannot  guess  at  defendant's  guilt,  but 
must  be  convinced  by  the  evidence,  and  be- 
yond all  reasonable  doubt  that  defendant  Is 
guilty,  or  they  cannot  convict;  and,  unless 
the  Jury  find  that  the  testimony  of  the  wit- 
nesses declares  positively  and  beyond  all  rea- 
sonable  doubt  that  defendant  is  guilty,  the 
Jury  cannot  so  find.  (12)  The  Jury,  by  their 
verdict,  cannot  go  beyond  the  testimony  of 
the  witnesses  in  this  case,  and,  unless  such 
witnesses  have  proven  positively  and  be- 
yond all  reasonable  doubt  that  defendant 
did  the  shooting,  then  the  Jury  cannot  con- 
vict (13)  Tbe  court  charges  the  Jury  tlie 
evidence  in  this  case  is  circumstantial,  and 
each  fact  constituting  the  chain  oC  circum- 
stances in  this  case  must  be  established  be- 
yond a  reasonable  doubt  and  to  a  moral  cer- 
tainty, before  you  can  find  the  defendant 
guilty.  (14)  Tbe  conrt  charges  the  Jury  tbe 
humane  provisions  of  the  law  are  that  upon 
circumstantial  evidence  there  should  not  be 
a  conviction  unless,  to  a  moral  certainty,  it 
^eludes  every  otiier  reasonable  bypothei^ 
tiian  that  of  the  guilt  of  the  accused.  Xo 
matter  bow  strong  may  be  the  circumstan- 
ces. If  they  can  be  reconciled  with  the  theory 
thdt  some  other  person  may  have  done  the 
shooting,  then  the  guilt  of  tbe  def^dant  Is 
not  shown  by  that  full  measure  of  proof  that 
the  law  required.  ^).Tbe  conrt  charges  tbe 
Jury  that  before  the  Jury  can  convict  flie 
defendant  they  must  be  satisfied  by  flie  evi- 
dence, to  a  moral  certainty,  not  only  that  tiie 
proof  is  consistent  with  defendant's  guilt 
but  tbst  It  la  wholly  Inconsistent  with  any 
other  rational  conclusion;  and,  unless  the 
Jury  are  so  convinced  by  the  evidence  of  tiie 
defendant's  gnllt  that  they  would  eadi  yea- 
tan  to  act  vpoa  that  decision  In  matters  of 
the  highest  concern  and  Importance  to  Us 
own  interest,  then  they  must  acquit  the  de- 
fendant." 

H.  W.  Garden  and  Burnett,  Hood  &  Mor- 
pbree,  for  appellant  Massey  Wilson,  Atty. 
Gen.,  for  the  State. 

DOWDBLL,  jr.  The  Judgment  entry,  as 
shown  by  the  record,  contains  the  following 
recital:  "Tbe  defoidant  t^eo,  being  arraign- 
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ed  under  said  Indictment,  filed  his  plea  of 
former  acquittal  In  this  case,  and  also  plead- 
ed not  guilty;  and  upon  these  pleas  the  state, 
by  her  solicitor,  took  Issue,"  etc.  The  bill 
of  exceptions  contains  the  statement  that  the 
plea  of  former  acquittal  was,  upon  motion 
of  the  solicitor,  stricken  from  the  Qle.  Tbas 
It  will  be  seen  that  there  is  a  seeming  con- 
flict between  the  recitals  In  the  Judgment 
entry  and  the  bill  of  exceptions.  "Where  a 
conflict  arises  between  recitals  In  the  bill  of 
«cc^tIons  and  the  Judgment  entry,  as  to  a 
matter  which  should  be  contained  and  set 
ovt  In  the  Judgment,  as  a  general  rule,  the 
recital  In  the  latter  will  prevail."  Butler  & 
Stevens  v.  Savannah  Guano  Co.,  122  Ala.  326, 
25  South.  241,  citing  Danforth  &  Armstrong 
T.  Tenn.  &  Coosa  R.  Co.,  93  Ala.  614,  11 
South.  60,  and  Courle  &  Co.  v.  Goodwin,  89 
Ala.  569,  S  South.  9.  See,  also,  Brlnson  v. 
Edwards,  94  Ala.  447,  10  South.  219;  Dannel- 
ley  V.  State,  130  Ala.  132,  30  South.  452. 

There  can  be  no  doubt  bat  that  the  Issues 
upon  which  a  cause  is  tried  are  properly  re- 
cited In  the  judgment  entry,  and  will  prevail 
over  a  contradictory  statement  In  the  bill  of 
exceptions.  So,  according  to  the  record,  the 
case  was  submitted  to  the  Jnry  upon  both 
pleas  at  the  same  time.  The  verdict  of  the 
Jury  was  not  responsive  to  the  plea  of  for- 
mer acqnlttal,  but  only  to  the  plea  of  not 
guilty.  The  defendant  was  entitled  to  a  re- 
sponsive verdict  on  his  plea  of  former  ac- 
quittal, and  this  he  did  not  have,  according 
to  the  recitals  In  the  Judgment.  For  this 
reason,  the  Judgment  must  be  reversed.  Da- 
vis V.  State,  136  Ala.  129,  33  South.  818; 
Moody  V.  State,  60  Ala.  78;  Domlnick  v. 
State,  40  Ala.  680,  91  Am.  Dec.  406. 

The  motion  to  quash  the  indictment  was 
properly  overruled.  It  was  shown  that  J.  K. 
Abemathy  had  been  duly  elected  as  one  of 
the  conrt  of  county  commissioners,  and  en- 
tered upon  the  discbarge  of  his  duties  as 
such,  though  he  had  not  received  his  cora- 
mlaalon  from  the  Governor.  Under  these  cir- 
cumstances, the  fact  that  be  acted  with  the 
other  commissioners  in  the  drawing  of  the 
Juries  before  receiving  his  commission  did 
not  vitiate  such  drawing.  Gary  t.  State,  76 
Alo.  78. 

There  was  no  error  In  sustaining  the  mo- 
tion to  strike  the  plea  set  out  in  the  bill  of 
exceptions.  The  affidavit  and  warrant  at- 
tached to  the  plea  as  an  exhibit,  and  which 
was  so  attached  as  a  description  of  the  of- 
fense, and  for  the  purpose  of  showing  that 
It  was  the  charge  or  offense  upon  which  he 
(the  defendant)  was  tried  before  the  probate 
Judge,  sitting  as  the  Judge  of  the  county 
court,  charged  the  defendant  with  a  felony, 
namely,  assault  with  the  intent  to  murder. 
The  Judge  of  the  county  court  had  not  final 
Jurisdiction  of  the  offense  chained,  the  same 
being  a  felony,  but  his  Jurisdiction  was  that 
tjf  a  committing  magistrate.  The  affidavit 
and  warrant  were  sufficiently  definite  In  the 
dercrlptlon  of  the  offense  (Or.  Code,  c.  178, 


art.  1,  p.  403,  SS  5204-5208),  and  plainly  show- 
ed that  the  offense  charged  was  a  felony. 
The  plea  presented  no  defense  to  the  Indict- 
ment, and  was  subject  to  the  motion  to 
strike,  as  being  frivolous.  We  have  consid- 
ered the  question  of  striking  the  pies,  not 
that  It  iB  properly  raised  and  presented  by 
the  bill  of  exceptions,  since  the  record  shows 
no  Judgment  on  the  motion  to  strike,  but,  as 
the  Judgment  Is  to  be  reversed  and  the  cause 
remanded  for  another  trial,  the  question  will 
again  arise,  and  for  that  reason  we  have  con- 
sidered It  The  record  proper,  apart  from  the 
recitals  In  the  Judgment,  falls  to  show  that 
any  pleas  were  flled.  Pleadings  and  the  rul- 
ings tbereon  should  be  shown  by  the  record, 
and,  where  a  motion  to  strike  a  pleading  la 
ruled  on,  a  bill  of  exceptions  Is  proper  to 
show  the  motion,  and  that  an  exception  was 
reserved  to  the  ruling;  but,  at  the  same  time 
the  record  proper  should  show  that  a  Judg- 
ment was  rendered  by  the  court 

There  was  no  error  in  overruling  the  de- 
fendant's objection  to  the  testimony  of  the 
witness  Kelly.  That  the  defendant  was  to 
the  vicinity  on  the  evening  of  the  commis- 
sion of  the  crime  was  a  circumstance  admis- 
sible In  evidence  against  him,  its  weight  be- 
ing tor  the  Jury,  Barker  v.  State,  126  Ala 
69,  28  South.  685;  Campbell  t.  State.  23  Ala. 
44. 

There  was  no  error  In  admitting  the  avl- 
denco  of  the  witness  Hyde  over  defendant's 
objection.  The  party  assaulted  was  shot 
from  ambush.  He  bad  a  difficulty  with  de- 
fendant on  the  morning  of  the  day  of  the  al- 
leged assault  The  declarations  of  the  de- 
fendant a  few  days  before  this,  when  talking 
about  the  person  assaulted,  to  the  effect, 
that,  if  he  should  ever  have  a  difficulty  with 
Pniett,  the  party  alleged  In  the  Indictment 
to  have  been  assaulted,  he  (defendant)  would 
not  fight  a  fair  fight,  etc.,  was  proper  to  go 
to  the  Jury,  to  be  considered  by  them  In  con- 
nection with  other  circumstances  tending  to 
connect  with  the  crime  charged.  Hudson  v. 
State,  61  Ala.  333;  Myers  v.  State,  62  Ala. 
590. 

There  were  a  number  of  charges  requested 
by  the  defendant  and  which  were  refused. 
The  first  charge  requested  was  as  follows: 
"If  the  jury  brieve  the  evidence  In  this 
case,  they  will  find  In  favor  of  the  defend- 
ant on  his  plea  of  former  acquittal  or  former 
Jeopardy."  The  bill  of  exceptions  contains 
no  evidence  to  support  such  plea.  The 
charge,  therefore,  was  abstract  &iid  for  that 
reason  properly  refused. 

Charges  2,  3,  6,  8,  9,  and  10  have  the  In- 
firmity of  being  argumentative  or  mislead- 
ing, and  in  some  of  them  both  faults.  Pick- 
ens V.  State,  116  Ala.  42,  50.  ^  South.  551; 
Crawford  v.  State,  112  Ala.  27,  21  South.  214; 
Amos  V.  State,  123  Ala.  50.  26  South.  524. 

A  chnrfie  similar  to  charge  4  requested  by 
the  defendant  was  pronounced  good  In  the 
case  of  Pickens  v.  State,  supra.  The  charge 
should  bare  been  g^voL 
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Ttaere  wfts  no  error  In  the  refusal  to  give 
charges  6  and  7  requested  by  the  defendant. 
Tbornton  t.  State.  113  Ala.  43,  21  South.  356^ 
69  Am.  St  Bep.  97;  Bland  t.  State*  75  Ala. 
674;  Banks  T.  State,  72  Ala.  522. 

Charges  U  and  12  were  properly  refused. 
It  la  not  required  that  the  teatlmouy  of  wit- 
nesses shall  "declare  positively"  that  the  de- 
fendant is  guilty.  Charge  13  was  bad.  Ctiar- 
gea  similar  to  this  were  condemned  in 
Vaughn  t.  State,  130  Ala.  18,  30  South.  669, 
and  authorities  there  dted. 

Charges  14  and  16,  if  for  no  other  reason, 
were  properly  refused  as  being  argnmenta- 
tire.  Similar  charges  have  been  repeatedly 
condemned  by  this  court  Compton  t.  Stat^ 
110  Ala.  24,  20  South.  119;  Banders  t.  State, 
184  Ala.  74.  32  South.  664;  and  authorities 
dted  In  these  cases. 

The  Judgment  will  be  reversed  for  the  ei^ 
roTs  pointed  out  and  the  cause  remanded. 
Berersed  and  remanded. 


(U9  Als.  lOS) 

NKW  TORK  LIFE  INS.  CO.  T.  SMITH. 
(Supreme  Goort  of  Alabama.  Jan.  20,  1904.) 

INSURANOB^-INDBBTEDNBSS  AGAINST  POUOT 
— KXTENDBD  INSURANCBWUDI- 
CIAL  MOTICJS. 

1.  Though  a  life  policy  coDtained  a  prorlslon 
that  It  shoald  be  constraed  accordiiig  to  the 
laws  of  the  state  of  New  York,  where  no  evi- 
dence of  those  laws  has  been  iDtrodoeed  they 
most  be  disregarded,  since  Judicial  knowing* 
does  not  extend  to  them. 

2.  A  note  given  in  payment  of  a  premlom  on 
a  life  policy,  contaiuing  a  stipulation  for  deduct- 
ing Its  amount  from  the  policy  if  it  becomes  ft 
claim,  but  no  agreement  for  forfdture  of  Insui^ 
anee  In  case  <n  nontmymmt,  is  not  an  "indebt- 
edness on  account  of  the  policy,"  within  a  pro- 
vision thereof  for  extended  insnrance  for  the 
face  of  the  policy  opon  the  payment  of  such  in- 
debtedness wlthb  80  days  of  the  lapse  ot  a 
premium. 

Appeal  from  Circuit  Court,  Genera  Oooi^ 
ty;  John  P.  Hubbard,  Judge. 

Action  by  Florence  G.  Smith  against  the 
New  York  Life  Insurance  Company.  From 
a  Judgment  in  favor  of  plaintiff,  d^endant 
appeals.  Affirmed. 

Upon  the  Introduction  of  all  the  evidence, 
the  conrt  at  the  request  of  the  plaintiff, 
gave  to  the  Jury  the  general  affirmative 
charge  In  her  behalf.  To  the  giving  of  this 
charge  the  defendant  duly  excepted,  and  al- 
so excepted  to  the  court's  refusal  to  give  the 
general  affirmative  charge  requested  by  it 
There  were  verdict  and  Judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  giving  of  the  gen»^1  af- 
firmative charge  requested  by  the  plaintiff, 
and  the  refusal  to  give  the  general  affirma- 
tive charge  requested  by  the  defendant  and 
the  rendition  of  Judgment  In  U.v<x  of  the 
plaintiff. 

Bibb  Graves  and  Gordon  Uacdonald,  for 
appellant  HvXks^  &  Carmlchael,  tn  appel- 


SHABPE,7.  On  the  21st  day  Of  July,  1894, 
defendant  Issued  a  policy  of  Insurance  where- 
by  the  payment  of  $2,000  was  assured  to 
the  plaintiff  on  the  death  of  her  husband, 
Malcolm  C.  Smith,  upon  consideration  ot  $70 
paid  In  advance,  and  $70  to  be  paid  (m  the 
21st  day  of  July  each  year  thereafter  until 
20  years'  full  premiums  were  paid.  In  one 
of  the  provlsloos  of  the  policy  a  manner  of 
making  such  payments  was  prescribed,  and 
It  was  stated  that  "If  any  premium  la  not 
thns  paid  on  or  before  the  day  when  due 
then  (except  as  hereinafter  otherwise  pnh 
vlded)  this  policy  shall  become  v(^d.  and  all 
payments  previously  made  shall  remain  the 
property  of  the  company."  Another  provi- 
sion was  as  follows:  "After  this  policy  shall 
have  been  In  force  three  fnll  years,  In  case 
of  nonpayment  of  any  premium  subsequent^ 
ly  due,  and  upon  the  payment  within  thirty 
days  thereafter  of  any  Indebtedness  to  the 
company  on  account  of  this  policy,  and  pn^ 
vlded  the  policy  has  not  been  terminated 
by  death  within  the  month  of  grace  allowed 
in  the  payment  of  premiums  (1)  the  Insor- 
ance  will  be  extended  for  the  face  amount 
as  provided  In  the  table  below;  or  <2)  on 
demand  made  within  six  montiia  after  such 
nonpayment  of  premium  due,  with  8urr«ider 
of  this  policy  paid-up  Insurance  will  be  Is- 
sued for  the  reduced  amount  provided  in 
said  table;  or  (3)  the  policy  will  be  rein- 
stated within  the  said  six  months,  upon  pay- 
ment of  the  overdue  premium  with  Interest' 
at  the  rate  of  five  per  cent  per  annum.  If 
the  Insured  Is  shown  by  evidence  satisfac- 
torily to  the  company  to  be  In  good  healttL." 
Next  following  is  what  parporte>  to  be  a 
"Table  of  Guarantees,  if  payment  of  pre- 
miums Is  discontinued,  provided  there  Is  do 
indebtedness  against  the  policy  (pursuant  to 
the  Insurance  law  [page  1930],  chapter  690, 
laws  of  1892  of  the  state  of  New  Yorit).** 
This  table  contains  a  statement  based  on 
the  payment  of  premiums  to  given  dates, 
first,  of  the  time  to  which  the  Insurance  of 
$2,000.  without  participation  In  profits,  would 
be  extended;  and,  second,  of  the  amount  of 
paid-up  Insurance  into  which  the  policy 
might  be  converted.  Besides  the  require- 
ment for  paying  premiums  when  du^  there 
Is  In  the  Instrument  a  provision  for  loans 
to  be  made  by  the  company  on  the  security 
of  the  policy,  and  one  for  allowing  one  month 
as  grace  in  the  payment  of  premiums,  ca 
consideration  tliat  during  such  month  the 
unpaid  premium  should  bear  interest  and 
remain  an  Indebtedness  to  the  company,  sul^ 
Ject  to  deduction  from  the  Insurance  in  case 
of  death.  The  first  three  premiums,  doe^ 
respectively,  in  1894.  1805.  and  1896,  were 
duty  paid;  and  on  July  21, 1897,  plaintiff  and 
bee  husband  and  anotlm  gave  their  note^ 
which,  as  the  bill  of  exceptions  states, 
fendant  accepted  In  payment"  of  the  fourtti 
premium  then  du^  and  defendant  gave  Its 
receipt  as  for  such  pi^mrat  That  note  was. 
In  lU  body,  aa  followsi  M|7aoa,  July  ZIM, 
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1897.  TwelTC  months  after  date  Z  promise 
to  pay  to  the  order  of  the  New  York.  Life 
Insurance  Company  at  the  office  €t  said  com- 
pany In  the  dty  of  New  York,  the  sum  of 
seventy  dollars  with  interest,  for  Talue  re- 
ceived, being  for  premium  .on  the  policy 
numbered  as  below,  upon  the  life  of  M.  C 
Smith.  It  Is  understood  and  agreed,  that 
If  this  obligation  should  not  be  paid  before 
the  said  policy  becomes  a  claim,  the  amount 
thereof  sball  be  deducted  from  tbe  p<dl(7> 
or  it  88ld  policy  shall  be  surrendered  to  the 
company  and  a  paid-up  policy  Issued  In  lien 
thereof,  said  paid-up  policy  shall  be  subject 
to  this  or  any  other  similar  note  or  notes 
then  outstanding,  with  interest  thereon  pay- 
able annually  in  advance."  On  the  note  was 
written  the  number  of  the  policy,  and  the 
words,  "Interest  paid  in  adTonce  f8.50."  No 
other  payment  was  ever  made  on  this  note, 
nor  was  the  premium  due  July  21,  1S98,  or 
any  Bubscqucnt  premium,  ever  paid.  After 
six  months  from  the  last-mentioned  date^  de- 
fendant declared  the  policy  forfeited,  and 
thereof  gave  to  Malcolm  O.  Smith  a  written 
notice,  dated  February  9,  1890,  as  follows: 
"Dear  Sir:  Re  policy  025,193.  The  above 
IMllcy  has  been  cancelled  on  our  books,  non- 
payment of  premiums  due  July  21,  ISSS. 
According  to  the  terms  of  the  policy,  If  It 
had  been  surrendered  to  the  company  with- 
in six  months  from  the  for^iolng  date,  paid- 
up  insurance  for  a  reduced  amount  would 
have  been  issued.  As  you  have  not  complied 
with  this  condition,  the  policy  by  its  terms 
has  become  void  and  of  no  effect  It  seems 
to  us  that  you  cannot  be  aware  that  through 
your  failure  so  to  cnnply,  all  your  privileges 
under  tbe  irallcy  have  terminated.  Influ- 
enced however  by  a  desire  to  extend  every 
possible  privilege  to  those  who  have  been 
members -of  this  CMnpany,  we  are  led  to 
place  at  your  disposal  for  the  period  of  thir- 
ty days  from  this  date,  the  cation  of  either 
of  the  following  propositions:  (1)  The  com- 
pany will  ctmslder  the  reinstatement  of  the 
policy  at  the  original  premium  rate,  upon 
presentatir:i  of  evidence  of  sound  health 
satisfactory  to  tbe  company,  and  payment  of 
ovordue  premiums  with  Interest;  or  (2)  up- 
on retinm  of  the  policy  and  renewal  receipts 
together  with  a  written  request  signed  by 
tbe  beneficiary,  the  policy  will  be  endorsed 
for  non-particIpatlng  peid-up  insurance  of 
f 160.09,  the  company  cancelling  tbe  outstand- 
ing notes  and  Interest  If  you  wish  to  avail 
youraelf  of  one  of  these  offers  which  have 
been  made  voluntarily,  it  will  be  necessary 
to  notify  the  company  In  writing,  stating 
which  option  Is  desired  and  comply  with  the 
condition  Indicated  above  within  thirty  days 
from  tbe  date  of  this  lett^,  otherwise,  at 
the  end  of  that  time  the  option  will  termi- 
nate without  further  notice."  No  application 
was  made  for  a  paid-up  policy.  Malcolm 
G.  Smith  died  on  the  28th  day  of  August, 
1000,  and  due  notice  and  proof  of  death  was 
furnished  defendant  The  death  was  with- 


in the  period  limited  by  fbe  provlslou  for 
extending  tbe  insurance  at  the  full  amount 
of  the  policy  In  case  of  forfeiture  after  three 
years,  and  Judgment  was  obtained  under 
ttiat  provision. 

Defendant's  contention  here  Is  that  all 
right  to  such  extension  of  insurance  was 
destroyed  by  the  failure  to  pay  the  note  re- 
ferred to  within  SO  days  after  default  In 
the  payment  of  the  premium  <due  July  21, 
1S08.  The  facts  being  undisputed,  fbe  case 
calls  for  a  construction  of  the  contract  In 
respect  merely,  of  whether  fbe  preservation 
of  the  right  to  the  extension  claimed  was 
made  dependent  upon  payment  of  the  note. 
In  the  appUcathm  fCr  insurance  there  Is  ex- 
pressed an  agreement  tlutt  the  contract 
should  he  "construed  according  to  the  laws 
of  the  state  of  New  York,**  but  the  ooiutruo- 
tlon  must  be  without  reference  to  those  statp 
utes,  since  judicial  knowledge  does  not  ex- 
tend to  tbem,  and  none  of  same  has  been 
Introduced  In  evidence.  We  pass  without 
deciding  the  question  whether  the  providon 
for  paying  within  30  days  "Indebtedness  to 
the  company  on  accomit  of  this  policy,"  or 
"against  tbe  policy,"  should  be  regarded  as 
embodying  a  matttlal  stipulatton,  and  pro- 
ceed to  consider  whether  tbe  Indebtedness 
evid^ced  by  the  note  was  within  tliat  class. 
The  express  provisions  for  the  accroal  of  In- 
debtedness all  of  which  are  above  referred 
to,  do  not  Include  notes  taken  in  payment 
of  premiums;  nor  does  the  orlglnsl  contract 
in  any  part  provide  that  such  notes  might 
or  would  be  accepted  or  used  instead  of  mon- 
ey payments,  or  that  if  taken,  they  woald 
be  held  or  used  In  opposition  to  or  for  the 
defeat  of  the  insurance  in  any  event 

The  terms  "indebtedness  on  account  of 
this  policy,"  and  *indchtednm  against  tbe 
policy,"  sre  used  In  tbe  contract  as  express- 
ing the  same  thing;  and,  if  one  of  them 
bears  an  Impcst  less  favorable  to  the  defend- 
ant than  the  other,  toat  Import  must  be 
adopted  as  the  true  one.  This  for  the  tea- 
son  that  presumably  the  instrument  was 
IH«pared  and  Its  expres8i<H»  guarded  by  de- 
fendant with  a  view  to  availing  Iteelf  of 
any  ccmstructlon  that  would  militate  unduly 
against  Its  interest  Peldmont  &  Go.  v. 
Young.  58  Ala.  470,  29  Am,  Rep.  770;  Geor- 
gia Ins.  GOb  T.  Allen,  119  Ala.  436,  24  South. 
300. 

This  note  was  held  against  the  plaintiff, 
but  yruB  it  against  the  policy,  within  the 
meaning  of  the  contract?  By  it  the  policy- 
had  been  freed  from  the  premium  charge  of 
1897,  and  from  liabilll^  to  forfeiture  on  ac- 
count of  that  premium,  and  It  contains  no 
agreement  for  forfeiture  of  any  right  to  In- 
surance in  case  of  Its  nonpayment  The 
stIpalatiouB  Inserted  therein  for  deducting  Its 
amount  from  the  policy  If  tbe  latter  becomes 
a  claim  was  merely  to  provide  a  way  for 
ultimate  collection  out  of  the  proceeds  of 
the  policy,  and  could  not  operate  except  In 
recognition  of  the  policy  as  a  claim;  nor 
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could  the  prorlslon  therein  made  for  sub- 
jecting such  unpaid  policy  as  might  be  1b- 
Bued  to  the  note  have  had  any  operation  as 
against  the  original  policy.  The  above-cop- 
ied notice  of  defendant  to  Mr.  Smith  In- 
dicates that  payment  of  the  note  was  not 
by  defendant  considered  necessary  to  the 
preservation  of  the  secondary  right  which 
accrued  upon  the  forfeiture  of  the  original 
form  of  Insurance,  for  the  provldon  as  to 
paying  Indebtedness  In  80  days  from  forfei- 
ture applied  alike  to  each  of  those  rights; 
and  In  the  notice  defendant  admitted  that, 
according  to  the  terms  of  the  policy,  a  paid- 
up  policy  would  have  Issued,  had  the  first 
been  murendered  within  six  months  from 
July  21.  1808,  and  in  that  communication  no 
reference  was  made  to  nonpayment  of  the 
note.  The  terms  used  in  the  contract  to 
designate  the  kind  of  Indebtedness  int«ided 
to  be  provided  for  by  the  clause  In  question 
are  ambiguous,  and  therefore  the  position 
taken  by  the  defendant,  as  defined  In  the 
notice  mentioned,  may  be  looked  to  as  aid- 
ing in  the  construction  of  the  ccmtract.  Co- 
mer r,  Bankhead,  70  Ala.  136;  Haddock  v. 
Wood,  46  Iowa,  433;  Paige  v.  Banks,  80  U. 
S.  608,  20  L.  Ed.  700;  St  Louis  Gaslight 
Co.  V.  St.  Louis,  46  Mo.  121;  Webster  v. 
Clark,  34  Fla.  637,  16  South.  601,  27  L.  R. 
A.  126,  43  Am.  St.  Bep.  217. 

Upon  these  considerations,  we  are  brought 
to  the  conclusion  that  payment  of  the  note 
was  not  a  condition  precedent  to  plaintiff's 
right  to  insurance  for  the  time  limited  by 
the  table  embodied  in  the  contrad:,  and  that 
the  trial  court  did  not  err  in  giving  the  af- 
firmative charge  for  the  plaintiit. 

Affirmed. 


a»  AU.  «U) 

PORTBE  et  al.  v.  MARTIN  et  al. 
(Supreme  Court  of  Alabama.  Jan.  20,  1904.) 

AFPBU<-DI8IIIB8AL-DBUT  IN  FIUNO  BBO- 

ORD. 

1,  A  decree  dismiseiag  a  bill  for  want  of  eq- 
uity was  entered  February  13th.  aud  appeal 
taken  March  1st,  notice  thereof  being  served  on 
March  12th.  The  record  Was  not  filed  until 
July  6th,  after  the  term  to  which  the  appuU 
was  tak^.  No  excaae  for  the  delay  was  shown. 
Held,  that  the  appeal  should  be  dismissed. 

Appeal  from  Chancery  Ootirt,  Ooflfee  Ooim- 
ty;  W.  Ij.  Parks,  Chancellor. 

Bill  by  Susie  Porter  and  others  against  H. 
li,  Martin  and  others.  From  a  decree  dla- 
mlssiug  complainant's  bUI,  tliey  tppeal.  Dis- 
missed. 

Tlie  api>eal  In  this  case  Is  prosecuted  from 
a  decree  dismissing  a  bill  filed  by  the  appel- 
lants against  the  appellees,  for  the  want  of 
eqol^,  on  motion  made  by  the  appellee.  In 
this  court  there  was  a  motion  made  to  dis- 
miss the  appeal,  on  the  ground  that  the  rec- 
ord was  not  filed  within  the  time  prescribed 
by  law.  The  facts  in  reference  to  this  mo- 
tiCHi  are  sufficiently  stated  In  the  opinion. 


J.  F.  Sanders,  for  appellants.  Sollie  & 
Kirkland  and  H.  L.  Martin,  for  appellees. 

McCLBLLAN,  C.  J.  The  decree  hi  tilils 
case  dismissing  the  blU  for  want  of  equity 
was  entered  op  February  13.  1002.  The  ap- 
peal was  taken  on  March  1, 1902.  Notice  of 
the  appeal  was  served  on  the  respondents  on 
March  12,  1002.  The  return  day  of  the  ap- 
peal was  the  first  Monday  after  the  Lapse  of 
20  days  from  March  12, 1902.  At  ail  events, 
the  record  should  have  been  filed  In  this 
court  on  Monday  of  the  week  of  the  call  of 
the  Fourth  Division  In  this  court,  which  was 
June  2,  1902.  In  point  of  fact,  the  record 
was  not  filed  hi  this  court  until  July  &,  1902, 
after  the  term  to  which  the  appeal  was  tak- 
en. No  excuse  for  this  delay  is  shown.  It 
cannot  be  affirmed  that  the  appellee  was  not 
prejudiced  by  It.  A  motion  to  dismiss  the 
appeal  for  this  unwarranted  d^y  In  filing 
the  record  In  this  court  was  seasonably  made 
at  the  term  of  court  following  the  filing  of 
the  record  here.  The  motion  must  prevalL 
Sears  v.  Klrksey.  81  Ala.  08,  2  South.  00; 
Winthrow  &  Gordon  r.  Woodward  Iron  Co., 
81  Ala.  100,  2  South.  92;  Bayzer  t.  UcMlllln 
Mill  <3o.  (Ala.)  13  South.  144. 

Appeal  dismissed. 


cm  Aim.  KO) 

BICHABDSOK  et  aL  v.  HOBTOK. 

(Supreme  Gonrt  of  Alabama.   Jan.  20,  1004.) 

HORTOAQB  FORECLOSURS-SVIDBNCB-^tEF- 
SRBNCB-REPORT  OP  RBOISTBR. 

1.  In  a  suit  for  foreclosure,  where  the  court 
found  that  something  was  due  the  mcutgagee. 
and  referred  the  cause  to  a  register  to  deter- 
mine the  amount,  on  report  of  the  reristeg  that 
a  sum  was  due  the  mortgagor  It  was  oompe- 
tent  for  the  chancellor  to  set  the  report  aside 
on  his  own  motion;  it  not  being  In  compUsnee 
with  the  decree  of  reference. 

2.  Evidence  held  to  sostain  a  finding  in  a  suit 
for  foreclosure  of  a  mortgage  that  a  sum  was 
due  from  the  mortgagor. 

Appeal  from  Chancery  Court,  Ccmecoh 
County;  W.  L.  Parks,  Ghancelln'. 

BUI  by  W.  K.  Horton  against  Jade  RlchaTd- 
son  and  another.  From  a  decree  In  faTor  oC 
complainant,  defendants  appeal.  Affirmed. 

G.  B.  Fambam,  for  appdlants.  StallwMth 
ft  Burnett  and  Jas.  A.  Stallwwth,  for  ajvel- 
lee. 

HABALSON,  J.  The  blU  was  filed  by  W. 
E.  Horton,  against  Jack  and  Dinah  Bichard- 
son,  to  foreclose  a  mortgage  on  lands  de- 
scribed in  the  bill,  executed  by  defendants 
on  the  30tb  day  of  November,  1888,  to  one 
N.  M.  Fortner,  to  secure  certain  notes  men- 
tioned in  the  mortgage,  which  were  given, 
as  the  evidence  shows,  for  the  purchase  mon- 
ey of  the  lauds  described,  sold  by  said  Fort- 
ner to  the  defendants,  and  for  an  attorney's 
fee  of  flOO  for  the  foreclosure  of  this  mt^- 
gage,  that  the  complainant  Horton,  at  the 
request  of  defendants,  paid  to  said  Hortner 
the  sums  due  on  said  notes  and  mortgage. 


Digitized  by 


Google 


BIOHAItDSON  T.  HOBTOK. 


1007 


uncnmtin?.  at  the  tlni^  to  9227.96,  In  etm- 
■Ideratlon  of  which  payment  tho  said  Fort- 
Her,  on  tbe  14th  of  Norember.  1882,  trans- 
ferred and  conveyed  to  eald  Horton  said 
mortsuge,  and  that  the  defendants  have  fall- 
ad  and  refused  to  pay  said  mortgage  indebt- 
edness. The  defendants  In  answw  admit 
tbe  execution  of  aald  mortgage,  allege  that 
they  owe  nothing  on  the  mortgage,  and  as  a 
defense  set  up  that  they  have  paid  the  same. 

The  evidence  ahowa,  that  complainant  bad. 
before  the  execution  4^  said  mortgage,  been 
advancing  to  defendant  Jack  Klctiardsoo, 
to  enable  htm  to  make  crops,  and  that  com- 
plainant continued  to  advance  to  him  for  that 
purpose  in  years  thereafter.— 18^  1884,  1899^ 
1896,  1898.  At  tbe  time  said  Fortner  trans- 
ferred to  complainant  the  mortgage  in  quee* 
tlon,  to  wit,  on  the  14th  of  Kovember,  1892, 
Jack  Richardson  executed  and  delivered  to 
complainant  a  written  agreement,  by  which 
in  substance,  said  Blohardson  promised  to 
pay  to  complainant,  all  accounts  that  he  then 
owed  him,  if  complainant  would  pay  to  said 
Fortner,  the  amount  due  on  the  mortgage, 
tod  that  complainant  might  hold  said  mort- 
gage until  tae^  the  said  Jack  Richardson, 
abonld  settle  all  th»  accounts  due  to  com- 
plainant, and  after  anch  accounts  were  paid, 
then,  any  balance  of  paymoitB  should  1m 
credited  on  tlie  mortgage  on  the  land.  The 
agreement  concludes:  "But  the  mortage  most 
be  held,  by  "W.  K.  Horbm  until  I  hare  a  final 
rec^pt  Jn  full  tar  all  IndebtednesB  doe  blm 
by  me." 

The  chancellor,  on  a  aabmlaalon  of  the 
causey  decreed,  on  July  8,  1901.  that  com- 
plainant was  entitled  to  rdie^  and  that  there 
was  something  doe  on  the  mortgage  In  ques- 
tion, which  was  a  valid  and  aubsIsUng  lieu 
upon  the  property  deacrlbed  in  the  mortgage. 
It  was  accordingly  referred  to  the  register, 
to  ascertafia  the  amount  due  on  the  mort- 
gage debt  In  question,  and  report  tbe  same 
to  tbe  court 

Tbe  register  executed  the  reference  and 
ascertained  and  reported  to  tbe  cour^  that 
dflfendanta  not  only  owed  nothing  on  tbe 
mortgage  to  the  complalnani;  but  that  com- 
plainant owed  defendant  the  sum  ot  $241.05. 
Exceptions  were  filed  to'  this  report,  and  the 
cause  was  submitted  tor  final  decree  of  fOt«- 
closure,  for  a  conflrmation  of  the  report  by 
the  de'fendant  and  on  exceptions  thereto  by 
the  complainant  Tbe  chancellor  rendered  a 
final  decree  in  the  cause  on  the  25th  of  Jan- 
uary, 1902,  holding  that  the  report  of  the 
register  was  contrary  to  the  decree  of  the 
court  and  set  It  aside.  Proceeding  for  him- 
self, he  ascertained  from  the  evidence,  that 
defendnnt  owed  to  complainant  the  sum  of 
$397.90.  Including  $100  for  attorney's  fee  for 
conducting  tbe  litigation,  which  amount  was 
admitted  to  be  proper,  if  complainant  was 
entitled  to  any  decree  at  ail,  and  ordered  a 
unle  of  the  lauds  for  the  payment  of  the 
ninount  ascertained  to  be  due^  If  not  paid 
fty  defendant  within  30  day  a. 


The  terms  of  the  decree  not  having  been 
complied  with,  the  register  proceeded  as  In- 
structed, and  sold  the  land,  at  which  sale^ 
the  complainant  became  tbe  purchaser  for  tbe 
sum  of  $48^  which  sale  was  afterwards,  on 
the  10th  of  July,  1902,  reported  to  and  con- 
flrmed  by  the  court,  and  a  deed  was  ordered 
to  be  executed  by  the  register  to  the  pur- 
chaser. 

Tbe  appeal  is  takoi  from  Qie  decree  ot 
the  court,  rendered  on  the  25tb  of  January. 
1002,  in  which  the  court  set  aside  the  report 
of  the  register  as  being  cmtrary  and  sub- 
versive of  the  decree  tberettrfoxe  rendered 
by  the  court  in  the  cause^  ascertaining  that 
the  complainant  was  entitled  to  relief  and 
that  something  was  due  him.  In  this  last 
decree  the  court,  also  proceeding  tos  itself, 
ascertained  that  the  amount  doe  complain- 
ant was  $397.90. 

Inasmuch  as  the  report  of  the  regltrter  was 
not  in  consonance  or  in  compliance  with  the 
decree  of  Tef^ence,  it  is  not  to  be  quee- 
tioned,  that  It  ms  competent  for  the  chan- 
cellor, upon  the  coming  in  of  the  report  to 
•et  It  aside,  even  ex  mere  motn.  order  anoth- 
er reference^  tt  deemed  advisable^  or  to  as- 
certain the  ^jnount  of  tiw  debt  for  itself. 
McOurdy  t.  Iflddleton,  00  Ala.  101.  7  South. 
665;  Thornton's  Adm'r  t.  Neal.  4»  Ala.  002; 
17  Bn^.  PI.  &  Pr.  ih  1010^  note  9, 

Tbe  evidence  for  the  complainant  and  tbe 
defendant  was  In  direct  ooufilct;  tiiat  for 
tbe  complainant  tenmng  to  show,  that  all  tiie 
poymenta  which  were  made  by  defendant  to 
blm  In  tbe  several  years  defradant  contends 
he  furnished  cotton  to  cranplalnant,  ware  ap- 
plied to  tbe  payment  for  advances  made  to 
the  defendant  in  those  years;  and  not  to  the 
land  deb^  strictly,  aa  was  agreed  by  the  de- 
fendant In  tbe  beginning  shoold  be  doncb  and 
tbat  defendant  frequently  acknowledged  the 
land  debt  vras  atUI  unpaid.  The  ervldence 
tending  to  Mww  anch  an  appltpatten  aC  the 
proceeds  of  the  cotton  received,  came  from 
a  number  of  vritneaees,  whose  statemmts 
aroear  to  be  conalstrat  and  satlsfactoEy. 
The  plaintiff  d^mwd  that  be  on  bis 
booto.  a  full  and  accnmta  account  ot  all  deal- 
Ings  between  hlin  and  tiie  defendant,  and  at 
tached  to  bis  depodtlon  a  transcript  trom  the 
books,  to  the  correctness  of  which  he  swore^ 
showing  each  Item,  and  accounting  fully  toe 
all  the  cotton  he  received,  toe  what  it  sold, 
and  how  the  proceeds  were  applied.  Th«« 
were  but  two  Items,  one  for  $67J.7,  on  ttie 
8th  of  December,  1893,  and  tbe  other  for 
$18,  on  January  the  27th,  1897,  Which  were 
paid  on  the  m<Hlgage  d^t;  and  with  each 
defendant  was  credited. 

A  rimple  and  ea^  statnnent  of  this  ao 
count  shows  that  the  amount  due  complain- 
ant on  the  date  of  the  rendition  of  the  chan- 
cellor's decree,  was  the  amount  stated 
him,  to  wit^  $307.80,  Including  $100  attor- 
ney's fee. 

The  defendant  kept  do  account;  and  the 
evidence  by  w;lLlch  he  sought  tot  prove  the 
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payments,  rested  In  the  uncertain  memory  ot 
btmself  and  vltneaaeR  as  to  traaaactlons  long 
passed,  and  which  lacked  agreement  In  many 
Instances.  The  difficulty  with  the  defense  Is, 
not  In  the  conclnsion  that  defendant's  wit- 
nesses swore  falsely,  bnt  uncertainly,  and 
that  all  the  payments  made,  were  upcm  the 
mortgage  debt,  whereas,  It  satisfactOTlly  ap- 
pears they  went,  ezc^t  in  two  Instances 
named  abov^,  to  the  payment  of  accounts 
for  supplies  furnished  by  plalntUf  to  defend- 
ant for  several  years,  which  he  agreed  In 
writing  should  be  so  applied  imtll  they  were 
folly  liquidated,  before  anything  paid  should 
be  applied  to  the  mortgage  debt  on  the  land. 
The  chancellor  so  held,  and  we  are  unable  to 
conclude  that  bl>  decree  wu  ertoneoaiL 
Affirmed* 


fUS  Ala.  364)   

LO0KLA.TBR  T.  liOOEZATSR. 
(Sapreme  Oonrt  of  Alabama.   Jan.  20,  1001.) 

laSOOOaNATION-^TIDENCB-BUPFICIBNGT 

—ADMISSIBILITY— DESCENT  AND 
DISTRIBUTION. 

1.  Elrldence  held  to  snppt^  a  finding  that 
the  reputed  hnaband  of  the  petitioner,  a  white 
woman,  was  a  negro,  so  that  their  marriage  was 
void,  under  Ciode,  |  5096,  prohibiting  miscegena- 
tion. 

2l  Brldence  hM  to  sastala  a  finding  that  peti- 
tioner knew  at  the  time  of  marriage  that  her 
repnted  husband  was  a  negro,  so  she  cannot 
inherit  from  him  on  the  ground  that  she  entered 
into  the  marriage  in  good  faith. 

StEvldaice  tbet  deceased  was  treated  by  a 
negro  conple  as  their  child  was  admissible  on 
ti>e  issue  whether  he  was  a  negro. 

4.  On  the  isane  whether  deceased  was  a  ne* 
gro,  eridence  that  he  bad  made  a  statement  to 
a  court  that  he  was  a  negro  was  admissible. 

6.  An  affidavit  reciting  that  It  was  made  to 
enable  the  affiant  to  procure  a  marriage  license, 
and  stating  that  he  was  not  a  negro,  of  the 
execntion  of  which  there  was  no  eTidence,  was 
not  admissible,  in  proceedings  after  his  death, 
on  the  issue  as  to  whether  he  was  a  n^^ro. 

Appeal  from  Probate  Conrt;  Lawraice 
Oomitr;  J.  O.  Kumpe,  Judge. 

I^oceedli^  In  the  estate  of  JaduKm  Lock- 
layer,  deceased,  by  Nancy  Locklayer,  against 
J.  R.  Locklayer,  administrator.  From  a  de- 
cree dlBmisslng  the  petition,  petitioner  ap- 
peals. Afflnned. 

The  proceedings  In  tide  case  were  had  up- 
on a  petition  being  filed  asking  to  have  the 
personal  propertr  belonglnc  to  the  estate  of 
petltlfmer'B  deceased  husband,  Jackson  Lotft- 
layer,  set  apart  to  her  ai  exempL  It  was 
arerred  In  the  petition  that  Nancy  Locklay- 
er was  tlie  wfdow  of  Jackson  Locklayer,  haT- 
Ing  been  married  to  him  nnd^  license  regu- 
larly Issued  from  the  probate  conrt  of  Law- 
rence county  on  November  29,  1887;  that 
JacksMi  Locklayer  died,  and  after  his  death 
J.  R.  Locklayer  was  ai^olnted  administrator 
of  the  estate;  that  the  said  Jackson  Locklay- 
er, deceased,  bad  no  real  estate,  but  left 
penonal  property,  vhldt  the  petitioner 
prayed  to  be  set  apart  to  her  as  exempt.  In 
accordance  with  tlie  prayer  of  the  petition, 
commiBBifmen  wtt»  apptdnted  te  set  apart 


and  allot  her  exemption,  and  these  commls* 
sloners  filed  their  report,  setting  aside  the 
allotting  to  the  petitioner,  as  the  widow  of 
XiOcklayer,  the  {personal  property  of  the  value 
of  1265.81.  After  the  filing  of  this  r^rt 
of  the  commissioners,  J.  R.  Locklay  as  ad- 
ministrator of  the  estate  of  Jackson  Lock- 
layer,  deceased,  filed  his  motion  in  said  court 
to  strike  the  petition  of  Nancy  Locklaya 
from  the  file,  upon  the  ground  that  said  Nan- 
cy Locklayer  was  not  the  widow  of  said 
Jackson  Locklayer,  deceased.  The  contest- 
ant also  filed  exceptions  to  the  report  of  the 
commissioners,  upon  the  ground  as  above 
stated,  and  upon  the  additional  ground  that 
said  Nancy  Iiocklayer  was  a  white  wcmian, 
and  Jackson  Locklayer  was  a  negro  man,  and 
that  therefore  there  bad  been  no  legal  mar- 
riage between  them.  The  contestant  intro- 
duced several  witnesses  who  testified  that 
they  knew  Jackson  Locklayw  In  his  life- 
time, and  that  he  vras  a  negro;  that  his 
father  and  mother  were  both  n^roes;  and 
that  his  klnspeople  were  negroes.  The  peti- 
tioner introduced  several  witnesses  who  tes- 
tified to  statements  having  been  made  by 
J.  L.  Locklayer,  and  the  fact  that  he  did  not 
have  any  African  blood  In  his  veins,  but  was 
of  mixed  blood;  being  part  Indian,  part 
Portuguese,  and  part  Caucasian^  The  other 
evidence  introduced  by  the  petltoner  Is  sufll- 
dently  stated  In  the  opinion.  In  rebuttal  the 
contestant  introduced  as  a  witness  one  R.  T. 
Goodlett,  who  testified  that  he  knew  Jack- 
son Locklayer;  that  said  Locklayer  was  a 
negro,  and  was  the  first  negro  that  had  ever 
been  drawn  on  a  jury  In  Lawrence  county: 
that  he  was  drawn  as  a  juror  for  the  March 
term,  1868,  of  the  court  of  said  county. 
Thereupon  the  contestant  asked  said  wit 
ness  the  following  question:  "Did  be  make 
any  statement  to  the  court  as  to  bla  race  or 
nationality  in  his  call  as  a  Juror?"  The  pe- 
titioner objected  to  this  question  because  It 
called  fbr  illegal.  Incompetent,  and  irrelevant 
evidence:  ^e  court  overruled  the  objectton, 
and  the  defendant  excepted.  Tbe  witness 
answered  that  he  asked  the  conrt  to  excuse 
him  from  serving  as  a  juror,  **becanse  his  col- 
or had  prevented  blm  from  serving  on  Jtiries 
theretofore.**  Tb^  were  ohjectlona  and  ex; 
ceptions  to  evidence  Introduced  In  behalf 
of  the  contestant  as  to  how  Jackson  Lo<Ala7- 
er  was  treated  by  bis  father,  Osbom  Lock- 
layer,  and  his  mother,  who  were  both  sbovn 
to  have  beoi  negroes,  bnt  tiie  fiuits  In  r^er- 
ence  to  these  rulings  are  snffldently  diown 
In  the  opinion.  The  petitioner  offered  In  evi- 
dence an  eflldaTit  vUcb  was  signed  by  Jsck- 
son  Locklayer,  In  which  he  swwe  that  be 
was  neither  a  negn^  nor  a  descendant  of  a 
negro,  and  In  which  affidavit  It  vras  redtcd 
that  said  affidavit  was  made  for  titie  purpose 
of  enabling  him  to  procure  the  marrl^  li- 
cense to  many  the  petitioner.  Thsxe  was 
no  proof  of  the  execution  of  tbls  affidavit 
The  contestant  objected  to  the  Introdnctlon 
ot  tbls  affidavit  in  evidence,  Tbe  court  an*- 
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talned  the  objection,  and  the  pedtloner  ex- 
cepted. Upon  the  Introduction  of  all  the 
evidence,  the  court  adjudged  and  decreed 
that  the  motion  to  strike  the  petition  for 
exemption  from  the  file  be  sustained,  and 
that  the  exceptions  reserved  to  the  allow- 
ance of  the  exemptions  he  sustained,  and 
that  the  petition  be  dismissed. 

C.  M.  Sherrod  and  Cooper  &  Foster,  for 
appellant  G.  O.  Ohenanlt  and  D.  0.  Almon, 
for  appellee. 

TYSON,  J.  The  evidence  satisfactorily 
supports  the  finding  of  the  trial  Judge  of  the 
fact  that  petitioner's  reputed  husband  was 
a  negro.  Their  living  together  as  husband 
and  wife  upon  the  assumption  of  a  valid 
marriage,  altfiough  performed  according  to 
forma  of  law,  was  clearly  Illegal  and  adul- 
terous. In  short,  the  attempted  intermarriage 
was  abortiTe  and  void,  conferring  no  rights 
upon  either  by  virtue  of  such  relation,  being 
,ln  violation  of  the  policy  declared  by  sec- 
tion 5096  of  the  Code.  All  this,  we  under- 
stand, is  conceded  by  appellant's  counsel,  but 
It  is  insisted  that  she  was  deceived  by  her 
reputed  husband  Into  entering  Into  the  con- 
tract of  marriage,  and  the  consummation  of 
it,  by  bla  appearance,  coupled  with  his  rep- 
xesentatlons  to  her  that  he  was  a  white  man 
—in  other  words,  that  she  acted  In  good  faith, 
was  his  Innocent  and  unsuspecting  victim, 
and  therefore  was  not  guilty  of  a  violation  of 
the  statute.  Whether  fbis  contention  be 
BouDd  or  unsound,  Is  not  necessary  to  be  de- 
cided. There  was  evidence  from  which  the 
trial  judge  could  have  found  that  she  was 
not  decttlTed.  but,  as  a  matto'  of  fiict,  knew 
that  be  was  a  n^ro.  His  former  wife  was 
a  negresB,  and  this  the  petitioner  knew;  and 
the  ceremony  between  her  and  him.  wboi 
the  attempted  marriage  was  entered  Into, 
was  performed  by  a  negro.  It  is  true,  tbis 
evidence  was  objected  to,  but  those  objec- 
tions are  not  Insisted  on  here.  But  If  they 
were,  they  would  be  unavailing.  The  evi- 
dence was  clearly  competent  for  the  purpose 
of  showing  her  want  of  good  faith,  which 
seems  to  have  been  relied  upon  by  ber  as 
■UBtalnlng  ber  right  to  the  property  in  the 
event  the  fact  be  ascertained  by  the  court 
that  ber  reputed  husband  was  a  negro. 

Her  adversary  was  allowed  to  Introduce  In 
evidence,  against  her  objections,  that  ber 
reputed  husband  was  recognized  and  treated 
by  Osbom  Locklayer,  who  Is  shown  to  have 
been  a  negro,  and  bis  wife,  who  was  a 
mulatto,  as  their  child,  and  that  her  reputed 
husband  and  his  reputed  father  and  mother 
were  known  as  negroes.  There  was  no  error 
In  either  of  the  rulings.  Weatherford  v. 
Weatherford,  20  Ala.  MS,  66  Am.  Dec.  206; 
Tucker  t.  State.  24  Ala.  77;  Wblte  t.  Stro- 
ther,  11  Ala.  720.  Nor  was  any  errw  commit- 
ted In  allowing  witness  Goodlett  to  testify 
to  the  statement  of  the  petitioner's  reputed 
husband,  made  to  the  court  in  1868;  whoa 
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summoned  as  a  juror.  He  being  dead,  any 
declaration  made  by  him  as  to  his  race  was 
competent  Rogers  v.  De  Bardeleben,  97 
Ala.  154,  12  South.  81,  and  cases  there  cited; 
22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  644.  Be- 
sides, It  was  clearly  in  rebuttal  of  declara- 
tions, offered  In  evidence  by  petitioner,  made 
by  him  to  the  effect  that  he  was  not  a  negro. 
The  affidavit  offered  in  evidence  was  not 
self-proving,  and,  in  the  absence  of  proof 
of  its  signing  by  the  affiant,  the  exclusion 
was  proper. 

Other  exceptions  were  reserved  during  the 
trial  to  the  rulings  of  the  court  on  the  ad- 
inission  and  exclusion  of  evidence,  and  are 
assigned  as  error,  but  are  not  Insisted  on. 
The  Judgment  must  be  affirmed.  Afflnped. 

(Ul  Ala.  lao) 

HOLLAND  V.  STATE. 
(Supreme  Court  of  Alabama.   Jan.  21,  19040 

TRESPASS-WARNING— DBPENSBS-AFFI  DAVIT— 
DESCRIPTION  OF  LAND— AUENDMENTr- 
OB  J  EC  TIONS— WAI VKR— APPEAL. 

1.  Where,  in  8  prosecQtion  for  teespass  after 
warning,  no  objection  was  made  In  flie  drcolt 
court  on  an  appeal  from  the  county  court  to 
the  allowance  oy  the  county  court  of  an  amend- 
ment of  the  affidavit  on  which  the  prosecution 
was  commenced,  snch  objection  could  not  be 
made  on  a  further  appeal  to  the  Supreme  Court. 

2.  In  a  prosecution,  under  Code  1896,  {  5606, 
for  trespass  after  warning,  an  affidavit  char- 
ging such  offense  substantially  In  the  language 
of  the  statute  is  not  objectionable  for  lack  of  a 
particular  description  of  the  premises  alleged 
to  liave  been  trespassed  on. 

3.  In  a  prosecution  for  trespass  after  notice, 
prohibited  by  Code  1896,  {  6606,  It  was  no 
defense  that  defendant  occupied  a  house  owned 
by  prosecntor,  and  located  on  other  lands  than 
those  allesed  to  tiave  been  trespassed  on.  as 
prosecutor^s  tenant,  or  that  defendant  was  re- 
quested by  a  third  person  to  go  on  the  prem- 
ises to  obtain  a  recapt  from  rach  third  person. 

Appeal  from  Olrcnlt  Court,  Walker  Comily; 
Ed.  B.  Almon,  Judge. 

R.  II.  Holland  was  convicted  of  treqwsB 
after  warning,  and  he  appeals.  Affirmed. 

The  prosecution  was  Instituted  In  the  coun- 
ty court  of  Walker  county  by  the  making  of 
an  affidavit  before  a  notary  public  and  ex 
officio  Justice  of  the  peace,  which  affidavit 
was  in  words  and  figures  as  follows:  "Be- 
fore me,  W.  S.  Sowell.  N.  P.,  Ex.  Off.  J.  P.  of 
said  county,  personally  appeared  P.  L.  Dryer, 
who,  by  me  first  being  duly  sworn,  deposes 
and  says  that  he  has  probable  cause  to  be- 
lieve, and  does  believe,  that  within  twelve 
months  before  making  this  affidavit,  and  In 
said  county,  R.  M.  Holland  unlawfully  com- 
mitted trespass  after  warning,  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
This  affidavit  was  subsequently  amended  In 
the  county  court  so  as  to  read  as  follows: 
"Comes  the  state,  by  its  solicitor,  and  amends 
the  affidavit  so  as  to  read  as  follows:  That 
the  said  B.  M.  Holland,  without  legal  cause 
or  good  excuse,  entered  on  the  premises  of 
the  Empire  Coal  Company,  after  having  been 
warned  within  idx  months  preceding  not  to 
do  Mb  or  the  said  B.  If.  Holland  having 
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entered  qa  tbe  premlaes  of  the  Empire  Coal 
Company  wltbout  ha  Ting  been  warned  within 
six  moutha  not  to  do  failed  or  refused, 
wltboDt  legal  cause  or  good  excuse^  to  Im- 
medlatdy  leave  on  b^ng  requested  <nr  ta&ee- 
ed  to  do  BO  by  tbe  perscnt  In  pouesslon  of 
said  premises,  or  by  its  agents  or  represen- 
tatires."  From  a  Judgmmt  of  conviction  by 
the  coQDty  oonrt,  the  defendant  ^nwaled  to 
tbe  circuit  court  Tbe  transcript  of  tbe  pro* 
ceedlngs  In  the  county  court  does  not  show 
ttiat  there  was  any  objection  made  to  the 
ainendment  of  tlie  complaint  as  allowed  in  the 
connty  court,  and  no  question  was  raised,  as 
In  tiie  circuit  court,  as  to  the  propriety  of 
the  amendment  made.  In  the  county  court 
a  complaint  was  flled  by  the  soIidtOT  which 
was  substantially  like  same  as  the  amended 
affidavit  filed  in  the  county  court  In  the 
drcult  court  thwe  was  a  demurr^  to  the 
complaint  and  a  motion  made  to  quash  the 
affidavit  and  warrant  upon  the  grounds  that 
the  atOdavit  and  warrant  do  not  allege  a  de- 
scilptlui  of  the  tnnperty  treqiassed  upon, 
and  do  not  chacse  the  defendant  with  any 
offmse.  This  demurrer  and  motion  were 
each  separately  overruled,  and  to  each  of 
these  rulings  the  defendant  separately  ex- 
cepted. On  the  trial  of  the  case^  the  bUi  of 
exc^rtlons  sets  out  the  testimony  as  follows: 
"And  thereupon  the  following  testimony  was 
had  upon  behalf  of  the  state:  That  the  de- 
fendant was  on  the  10th  day  of  August 
1903,  served  vrlth  a  written  notice  not  to  en- 
ter on  the  premises  of  the  Etopire  Coal  Com- 
pany; that  on  the  14Ui  day  ot  August  1003, 
the  defendant  was  on  a  lumber  pile,  the  prop- 
er^ of  the  Empire  Coal  'Company,  which 
lumber  pile  was  located  on  the  land  of  said 
company,  and  which  land  was  In  possesBlon 
of  said  Empire  Coal  Company;  that  the  land 
was  In  Walker  county,  Alabama;  and  that 
the  ofTense  was  committed  in  Walker  county, 
Alabanui-«fter  which  testimony  the  state 
tbnenpon  rested.  And  the  following  testi- 
mony was  had  In  behalf  of  the  defendant: 
That  defendant  was  a  subtenant  occupying 
a  house  on  the  premises  of  the  Empire  Coal 
Company,  about  300  or  400  yards  from  this 
lumber  pile;  that  his  rent  was  paid  by  the 
month;  that  on  the  13th  day  of  August  1903, 
he  was  walking  from  the  commissary  of  the 
Empire  Coal  Company,  but  was  not  there 
on  the  14th  of  August  on  a  road  that  was 
used  by  the  public  generally,  and  by  which 
the  mall  was  carried  from  and  to  Empire  to 
Dora,  Alabama;  that  said  commissary  was 
patronized  by  the  public  generally;  that  the 
house  which  defendant  occupied  was  unln- 
dosed  by  any  fence;  that  said  road  was  a 
road  that  led  from  the  commissary  to  the 
house  of  the  defendant;  that  there  was  a 
lumber  pile  la  a  few  feet  of  said  road,  upon 
which  the  prosecution  proved  the  defendant 
was  on  the  14th  day  of  August  1903;  that 
defendant  went  on  said  lumber  pile  because 
he  was  asked  to  do  so  by  one  HlU;  that  said 


HIU  wanted  to  give  fh»  defendant  a  re- 
ceipt" The  court  in  its  oral  charge  to  the 
Jury,  Instructed  them  as  follows:  "If  the 
Jury  believe  f  nnn  the  evidence^  beyond  a  rea- 
sonable doubt  that  the  defendant  on  the 
14tli  day  of  August  1903,  without  lec^i  cause 
or  good  excuse^  went  npon  the  premises  of 
the  Empire  Coal  Company,  which  was  in 
possession  of  the  Empire  Coal  Company,  aft- 
er bavii^  been  warned  within  six  months 
preceding  not  to  do  s<^  they  will  find  the  de- 
fendant guilty.  That  If  the  Jury  believe 
from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  was  a  subtenant  of 
the  Empire  Coal  Company,  In  a  house  300  or 
400  yards  distant  from  the  said  lumber  pile, 
and  that  be  was  Invited  by  HUl  to  go  upon 
the  lands  of  the  said  company,  that  would 
not  be  legal  cause  or  good  excuse  for  the  de- 
fendant to  enter  upon  the  lands  of  said  com- 
pany at  said  lumber  pile."  The  defendant 
separately  excepted  to  this  portion  of  the 
court's  oral  charge  to  the  Jury,  and  also 
separately  excepted  to  the  court's  refusal  to 
give  the  following  charge  requested  by  it: 
"If  the  Javj-  believe  that  the  defendant  was 
n  tenant  on  the  preinlt»>s  of  the  Empire  Coal 
Company  on  the  14th  day  of  August,  1903, 
they  must  find  the  defendant  not  guilty." 

Frank  8.  White  &  Sons  and  A.  U  Wind- 
ham, for  appellant  Uaasey  Wtlsm,  Atty. 
Oen.,  for  the  State. 

SHABPS^  J.  In  the  dicuit  eonrt  no  ques- 
tion was  raised  as  to  the  pnq^riety  of  the 
connty  conrfa  action  In  allowing  the  affida- 
vit by  whldi  the  prosecutltm  was  commenced 
to  be  amended,  and  consequently  no  >odi 
question  is  here  for  review.  Oen«Hlly,  in 
prosecutions  begun  by  affidavit  amendments 
to  the  affidavit  may  be  allowed.  Wright  v. 
State,  186  Ala.  188,  84  South.  23S.  As  amend- 
ed, the  affidavit  charges  an  eflenae  snbstan- 
tlally  In  the  language  of  section  6606  of  the 
Code  1890,  and  is  not  subject  to  objection  for 
lack  of  a  particular  description  of  the  pran- 
Ises  alleged  to  have  been  tresfiassed  iqKH^  or 
to  any  objection  taken  by  the  motion  to 
quash  or  by  the  demurrer.  Watson  ▼.  Btat«, 
63  Ala.  19. 

The  fact  that  defendant  was  a  traant  of 
a  house  owned  by  the  Empire  Coal  Company 
did  not  caiTy  to  bim  the  privilege  of  entering 
upon  other  premises  of  which  tliat  company 
was  In  possession.  The  e(Hitrary  seems  to 
have  1>een  assumed  in  the  charge  refused; 
hence  tbe  refusal  was  prt^r.  Neith»  the 
fact  of  such  tenancy,  or  tbe  fact  that  de- 
fendant was  requested  by  a  third  person  who 
wanted'  to  give  him  a  receipt  to  go  upon  such 
other  premises,  furnished  defendant  any  1^1 
excuse  for  disregarding  the  warning  against 
such  entry;  and  this  the  court  had  a  right 
to  assert  as  n  matter  ot  law,  in  its  oral 
charge. 

No  reversible  error  appearing;  tbe  Judgmrot 
will  be  affirmed.  Affirmed. 
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WALKER  T.  fiTATH. 
(Sapreme  Court  of  Alabama.    Jan.  21,  1904.) 

CRIMINAL  LAW  —  COURTS  —  ESTABLISHMENT- 
STATUTES— CONSTRUCTION—HOMICIDB  —  BVI- 
DBNCB— DYING  DECLARATIONS— PRE DICATB— 
IDENTITY— RBFU8A1.  TO  FLBB-IIQTIVK^OF 
THIRD  PBRSON-RBCALLraO  WITNB88BS-01S. 
CRETIOM-AROUUBNT  —  INBTRUOTIONB  —  EB- 
VIEW. 

1.  Act  March  6.  1908  (Acts  1903.  p.  88),  fix- 
in$  the  termt  of  the  cfTcmt  court  for  W.  coun- 
ty, the  first  beglDnlog  on  the  first  Monday  in 
Jannarr,  which  may  continue  until  the  SOtfa  day 
of  June,  except  the  two  weeks  beginoiDg  the 
third  Mcmday  In  February,  and  the  second  to 
be  held  on  the  first  Monday  in  Beptember,  which 
may  continue  until  the  Slst  day  of  December, 
did  not  fix  a  term  of  court  to  begin  on  the 
first  Monday  of  Jaanaiy,  1003,  pnor  to  the 
passage  of  the  act,  so  that  a  term  of  court 
wliich  was  coDvenea  on  March  16,  1808,  was 
Illegal. 

2.  Under  Code  1896.  1  4333,  providing  that 
ft  judgment  of  convictlOQ  must  not  be  reversed 
because  of  error,  when  the  court  is  satisfied 
that  It  was  without  injory  to  defendant,  where 
it  did  not  appear  from  a  bill  of  exceptions  that 
a  minor  witness  testified  in  the  case,  error  of 
the  court  in  awearing  suCb  witness  after  refus- 
ing to  examine  him  as  to  his  competency  and 
directing  him  not  to  stand  and  be  sworn  with 
the  others,  which  he  inadTertently  did,  was  axA, 
ground  for  reversal, 

8.  Where,  In  a  prosecution  Mr  murder,  It  was 
shown  that  at  the  time  certain  statements  by 
the  deceased  were  made  she  was  under  the  be- 
lief that  she  would  not  recover  from  the  wounds 
and  would  die  therefrom,  the  predicate  was  snf- 
ficiently  laid  ta  authorize  the  ndmlnion  of  mch 
statements  as  dying  declarations. 

4.  Where,  at  the  time  deceased  made  certain 
declarations  sought  to  be  introduced  as  dying 
declarations,  she  was  under  the  influence  of 
morphine,  but  a  physician  who  attended  her  te»* 
tified  that  the  morphine  "did  not  make  her 
flighty,  but  made  her  sleep  some,"  her  state- 
ments were  not  objectionable  on  the  ground 
that  she  was  rendered  Incompetent  to  make 
them  by  the  opiate. 

6.  Deceased,  in  the  course  of  a  dying  declara- 
tion, referred  to  the  defendant,  who  was  alleged 
to  luve  Inflicted  her  wounds,  as  the  negro  who 
had  passed  her  house  the  day  before,  and  stop- 
ped and  oiled  his  gun,  and  stated  that  S.  conld 
tell  who  he  was.  She  also  referred  to  her  as- 
sailant as  the  ipan  who  had  worked  for  h,  a 
year  before;  and  S.  testified  that  the  negro 
seen  in  front  of  deceased's  house  that  day  pnor 
to  the  killing,  oiling  his  gun,  was  defendant. 
H<I((,  tliat  such  evidence  was  admlsdble  as 
tendmg  to  Identify  defendant  as  the  gniltr  per- 
son. 

6.  In  a  prosecution  for  homicide,  evidence 
that,  at  the  time  defendant  was  arrested,  blood 
was  found  on  a  box  in  his  room,  was  admissi- 
ble. 

7.  In  a  prosecution  for  homicide,  evidence  that 
defendant  asked  to  be  taken  before  deceased 
before  she  died,  for  IdentlflcatlcHi,  and  that  oo 
being  charged  with  wounding  deceased  he  re- 
fused to  flee  from  the  scene  of  the  crime,  was 
inadmissible,  being  an  effort  iqr  defendant  to 
make  evidence  in  his  own  behalf. 

8.  Where  there  was  no  evidence  tending  to 
connect  a  third  person  with  the  crime,  evidence 
that  sneh  person  had  a  motive  to  «Hnmit  the 
crime,  and  that  he  waa  in  the  town  where  de- 
ceased was  killed  on  the  nlj^t  the  Ulling  oe- 
curred,  but  that  witness  had  not  seen  him 
since,  was  inadmissible. 

9.  In  a  prosecution  for  homldde,  a  mllng 
permitting  a  witness  to  be  recalled,  was  discre- 
tionary, and  not  reviewable  on  appeal. 


T  I.  See  Homicide,  vol.  U,  Cent.  Dig.  91  i32.  ttS. 


10.  Where  there  was  evidence  that  a  witness 
with  whom  defendant  lived  stated  to  the  qffl- 
ens  that  defendant  came  home  between  mid- 
ni^t  and  morning  on  the  night  of  the  homicide, 
and  the  witness  testified  for  defendant  ^at  he 
was  home  all  night,  a  statement  of  the  prose- 
cuting attorney  In  argument  that  be  left  it 
b>  the  jury  to  say  whether  the  witness  told  the 
truth  in  her  statement  to  the  officers  or  on  the 
trial,  and  asking  the  jury  if  It  waa  not  more 
reasonable  to  believe  that  dia  waa  telling  the 
truth  then,  rather  than  when  she  testified,  was 
not  error. 

11.  An  Instmctlon  that  a  reasonable  doubt  Is 
such  as  In  the  graver  affairs  of  life  would 
cause  a  prudent  and  reasonable  man  to  pause 
and  hesitate  before  acting  on  the  truth  of  the  - 
matter  charged  was  properly  refused. 

12.  A  reasonable  doubt  most  he  raised  by  the 
evidence  In  tlie  eaa^  and  not  on  the  argument 
of  counsel. 

13.  Instructions  that  the  law  deems  It  better 
that  the  guilty  go  unpunished  than  that  the  in- 
nocent should  suffer,  and  that  It  was  better  that 
many  guilty  iwrsons  should  escape  than  one  in- 
nocent be  CMiTlcted  and  punished,  were  properly 
refused. 

14.  That  defendant,  when  charged  with  the 
crime,  refused  to  flee,  but  surrendered  himself 
to  the  proper  authorities,  cannot  be  considered 
as  showing  his  innocence. 

McClellan.  O.  J.,  and  Dowdel],  J.,  dlssentli^. 

Appeal  from  Circuit  Court,  Walker  Cood^; 
S.  U.  Spratt,  Judge. 

Henry  Walker  was  convleted  of  the  mur- 
der of  one  Maggie  Dickinson,  oM  be  appeali. 
fieversedL 

On  the  trial  of  Uie  caae  tt  waa  Shown  that 
Mrs.  DlcklDwn,  the  deceased,  itha  was  the 
wife  of  Joseph  Dickinson,  was  found  at  her 
house.  lying  across  a  bed.  In  an  unconsdoua 
condition;  that  her  clothes  and  Oie  bed  were 
very  bloody,  and  that  ber  aknll  was  frac- 
tured flrom  Beretal  wonnda  with  a  blunt  In- 
strument of  some  sort;  and  tbat  fnnn  the 
effects  of  tbMe  wounds  She  died.  It  was  al- 
so abown  tbat  at  tbe  same  time  ber  bnaband 
was  In  an  unconscious  condition,  having  beai 
wounded  by  a  sevtte  blow. 

Upon  the  IntroductlMi  of  serani  witnessai 
for  the  state,  they  testlfled  that  they  went  to 
tbe  Dickinson  house  the  morning  after  Mrs. 
DlcUnsta  was  Injured,  and  tbat  Mrs.  Dlddn- 
Bon  said  tbat  sbe  could  not  get  well  and  was 
bound  to  die,  and  ^Te  dtarectlons  as  to  tbe 
care  and  disposition  of  her  children.  The 
state  then  offered  to  prore  by  a  c«tain  wit- 
ness declarattfms  which  were  nude  by  tiie 
deceased,  as  dying  declarations,  and  tbe  wit- 
ness testmed  that  Mrs.  DIeklnsw  said  Uiat 
a  negro  Inflicted  tbe  wounds;  that  tbe  negro 
who  Inflicted  the  said  wounds  was  "one  who 
used  to  work  tor  Oapt  B.  M.  Long,  was  a 
tall,  black  jiegro,  and  wore  dark  clothes,  dartc 
shirt,  gray  hat,  and  blue  oreralls,  and  that 
she  had  seen  tbe  same  negro  tbe  day  before, 
with  a  gnn,  ollbig  It;  tbat  sbe  did  not  know 
the  neon's  name."  The  defendant  objected 
to  the  Introduction  of  these  statements  ot  tbe 
deceased  as  dying  declarations,  upon  the 
ground  tbat  it  was  not  suffldratiy  shown  that 
ttM  deceased  was  properly  iminvssed  that 
she  was  going  to  die.  and  upon  the  further' 
ground  that  she  was  not  competent  to  make 
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the  statementB  on  account  of  the  wounds  and 
opiates  which  had  been  administered  to  her. 
Dr.  Miller,  the  physician  who  was  In  attend- 
ance upon  the  deceased  on  the  morning  the 
statements  were  made,  testified  that,  while 
she  was  nnder  the  Influence  of  morphine.  It 
did  not  make  her  fllffhty,  but  made  her  sleep 
some.  The  court  overruled  each  of  these  ob- 
jections, and  to  each  of  these  rulings  the  de- 
fendant separately  excepted. 

Mrs.  Somervllle,  a  witness  for  the  state, 
testified  that  the  negro  the  deceased  had  seen 
In  front  of  her  gate  the  evening  before  she 
was  killed  was  the  defendant.  The  defend- 
ant objected  to  this  testimony,  and  moved  to 
exclude  It,  on  the  ground  that  it  was  Irrele- 
vant, Immaterial,  and  Incompetent  The 
court  overruled  the  objection,  and  the  defend- 
ant duly  excepted.  Against  the  objection  and 
exception  of  the  defendant,  the  state  also 
proved  that  the  defendant  answered  the  de- 
scription as  given  by  the  deceased  in  her 
dying  declarations,  and  that  he  used  to  work 
for  Capt  B.  M.  Long. 

The  defendant  made  a  showing  as  to  what 
one  of  his  absent  witnesses  would  testify, 
which  was  admitted  by  the  state  subject  to 
legal  objections.  In  this  statement  it  was 
alleged  that  the  absent  witness  would  tes- 
tify. If  present,  that,  some  time  prior  to  the 
time  of  the  killing  of  Mrs.  Dickinson,  her 
tiusband,  Mr.  Dickinson,  attempted  to  arrest 
a  negro  and  had  a  difficulty  with  him;  that 
the  witness  saw  the  said  negro,  in  the  town 
where  the  deceased  was  killed,  the  nlgbt  be- 
fore the  crime  was  committed,  but  had  not 
seen  him  since.  The  state  objected  to  the 
Introduction  of  this  showing  in  evidence  upon 
the  ground  that  It  was  Irrelevant  and  Imma- 
terial and  Incompetent.  The  court  sustained 
the  objection,  and  the  defendant  duly  ex- 
cepted. 

The  evidence  for  the  defendant  tended  to 
show  that  he  did  not  Inflict  the  wounds  upon 
Mrs.  Dickinson  from  which  she  died,  he  tes- 
tifying as  a  witness  in  his  own  behalf  that 
be  did  not  do  so,  and  further  testifying  that 
the  night  the  wounds  were  inflicted  he  went 
to  the  bonse  of  Maggie  McClure,  where  he 
lived,  about  9  o'clock,  and  remained  there  all 
through  the  night.  Maggie  McClure,  a  wit- 
ness for  the  defendant,  testified  that  the  de- 
fendant came  to  her  bouse,  where  he  lived, 
on  the  night  that  Mrs.  Dickinson  was  In- 
jured, and  remained  there  throughout  the ' 
night  Upon  her  cross-examination  she  de- 
nied that  she  bad  told  the  sheriff,  and  other 
persons  with  blm,  that  the  defendant  came 
to  her  house  between  midnight  and  day. 
The  BherlCT  and  the  other  persons  who  were 
with  him  testified  that  Mrs.  McClure  told 
them  that  the  defendant  came  to  her  house, 
the  night  Mrs.  Dickinson  was  injured,  be- 
tween midnight  and  day. 

There  was  also  evidence  Introduced  that, 
when  the  defendant  was  arrested,  the  person 
■arrestlDg  him  was  afraid  to  carry  htm 
through  the  town  of  Cordova,  where  the  kill- 


ing occurred,  and  directed  blm  to  walk 
around  the  town  and  meet  lilm  at  a  certain 
place  on  the  road  to  Jasper,  where  he  was  to 
be  carried  and  put  in  Jail,  and  that  the  de- 
fendant did  as  directed  and  met  the  officer 
at  the  point  designated. 

Upon  the  examination  of  George  O'Rear  as 
a  witness  for  the  state  he  testified  that  he 
knew  the  defendant,  and  arrested  liljn  Just 
after  Mrs.  Dickinson  was  found  with  the 
wounds  inflicted  upon  her;  that  be  found  the 
defendant  at  his  bonse,  and  found  at  the  foot 
of  bis  bed  a  box  with  blood  on  the  lid.  The 
defendant  objected  to  the  statement  as  to 
this  witness  having  found  the  box  with  blood 
on  the  lid,  and  moved  to  exclude  It  The 
court  overruled  the  objection  and  motion,  and 
the  defendant  duly  excepted. 

The  facts  relating  to  the  rulings  of  th« 
court  upon  the  evidence  are  sufficiently  sbown 
in  the  opinion. 

During  his  argument  to  the  Jury,  Mr.  Bank- 
bead,  attorney  for  the  state,  made  the  follow- 
ing statements:  "Gentlemen  of  the  Jury,  I 
leave  it  to  you  to  say  whether  Maggie  Mc- 
Clure told  the  truth  when  she  told  the  sheriff 
and  others  that  defendant  did  not  come  home 
until  after  midnight,  or  whether  she  has  told 
it  on  the  trial.  la  it  not  more  reasonable  to 
believe  that  she  was  telling  the  truth  then, 
rather  than  when  she  testified  on  the  stand?" 
The  defendant  objected  to  this  portion  ot 
the  argument  of  the  attorney  t(x  the  state, 
and  moved  to  exclude  It  The  court  overrol- 
ed  the  objection  and  motion,  and  the  defend- 
ant duly  excepted. 

The  court  at  the  request  ot  the  state,  gave 
to  the  Jury  the  following  written  charge: 
"The  fact  that  when  charged  with  the  com- 
mission of  a  crime,  the  defendant  refuses  to 
flee,  but  surrenders  himself  to  the  proper  an- 
thorltles,  cannot  be  considered  as  showing 
his  Innocence  of  the  offense  charged."  Tlie 
defendant  duly  excepted  to  the  court's  giv- 
ing this  charge,  and  also  separately  excited 
to  the  court's  refusal  to  give  each  of  the  fri- 
lowing  charges  requested  by  him:  "(1)  I 
chai'^ie  you,  gentlemen  of  the  Jury,  that  a  rea- 
sonable doubt,  within  the  meaning  of  the  law, 
is  such  as  would  cause  a  reasonable,  pru- 
dent, and  considerate  man.  In  the  graver  and 
more  important  affairs  of  life,  to  pause  and 
hesitate  before  acting  upon  the  truth  of  the 
matter  charged,  and  if  you  have  such  doubt 
In  this  case  you  must  acquit  the  defendant 
(2)  I  further  charge  you,  gentlemen  of  the 
Jury,  that  upon  the  trial  of  a  criminal  case.  If 
a  reasonable  dogbt  of  any  facts  necessary  to 
convict  the  accused  is  raised  In  the  minds  of 
the  Jury  by  the  evidence  Itself,  or  by  the  ar- 
gument of  counsel,  based  upon  any  hypoth- 
esis reasonably  consistent  with  the  evidence, 
that  doubt  is  decisive  in  favor  of  the  pris- 
oner,, and  he  should  be  acqtiltted.  (3)  Gentle- 
men of  the  Jury,  I  charge  yon  that  the  law 
deems  It  better  that  the  guilty  go  unpun- 
ished than  that  the  Innocent  should  suffer 
(4)  I  charge  yon,  gentlemen  of  the  JU17,  that 
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the  policy  of  the  law  deems  It  better  that 
many  gi^Ity  persons  should  escape,  rather 
than  one  Innocent  i)erson  should  be  convict- 
ed and  punished;  so  that  imless  you  can  say, 
after  a  careful  consideration  of  all  the  evi- 
dence In  the  case,  that  yon  believe  beyond  all 
reasonable  doubt  and  to  a  moral  certainty 
that  the  defendant  Is  guilty,  then  you  should 
find  blm  not  gallly." 

J.  D.  Acuff  and  L.  D.  Oray,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  tor  the  State. 

DOWDBLL,  J.  The  act  creating  the  Pour^ 
teenth  Judicial  Circuit,  approved  March  6, 
1903  (page  88),  fixed  tbe  terms  of  the  circuit 
court  for  Walker  county— the  first  term  be- 
glnnlng  the  first  Monday  in  January,  "and 
may  continue  until  the  30th  day  of  June,  ex- 
cept the  two  wedES  beginning  the  third  Mon- 
day in  February";  the  second  term  "shall 
be  held  on  the  first  Monday  In  September 
and  may  continue  until  the  Slst  day  of  De- 
cember." The  court  at  which  tbe  indictment 
in  this  cause  was  found  was  convened  and 
organized  on  Monday,  the  16th  day  of  March, 
1003.  It  Is  now  contended  that  the  court 
was  not  legally  organised,  because,  as  urged 
by  counsel,  the  time  for  organizing  the  court 
for  the  term  as  fixed  by  the  act  creating  It 
bad  passed,  and  the  court  stood  adjourned  by 
operation  of  law  until  the  time  for  holding 
the  next  term,  which  began  the  first  Monday 
in  September.  In  support  <a  this  contention, 
section,^  of  the  Code  of  1896  is  dted.  That 
section  reads  as  follows:  "When  any  cir- 
cuit Judge  falls  to  attend,  the  court  stands 
adjourned  from  day  to  day  nntU  three  o'clock 
in  tbe  afternoon  of  the  third-  day,  when  It 
is  adjonmed  until  the  next  succeeding  term." 
This  section  can  have  no  positible  application 
under  the  facts  In  the  case  before  us.  On 
the  day  fixed  in  tbe  act  for  the  commence- 
ment of  the  first  term,  namely,  the  first  Mon- 
day In  January,  there  was  no  sudi  court  in 
existence,  nor  a  Judge  of  such  court.  The 
act  was  not  approved  until  March  Otb,  when 
it  went  Into  immediate  effect,  and  a  Judge  of 
said  .  court  was  Immediately  thereafter  ap- 
pointed—all  this  occurring  wlUiIn  the  period 
covered  by  the  first  term  as  fixed  by  the 
act.  The  act  provld«  that  ft  Judge  and 
solicitor  of  the  circuit  created  shall  be  ap- 
pointed by  the  Oovemor  as  soon  as  practi- 
cable after  Its  passage,  thus  dearly,  as  we 
think,  indicating  a  purpose  and  Intention  on 
the  part  of  the  Legislature  that  tbe  Act  should 
go  Into  Immediate  effect  for  all  purposes. 
The  court  was  convened  and  regularly  or- 
ganised within  the  time  for  holding  tbe  first 
term,  and,  In  the  opinion  of  the  writer,  was 
legally  convened  and  organized.  In  this  view 
McCLEQLLAN.  C.  J.,  concurs,  but  the  major- 
ity of  tbe  court  are  of  a  different  opinion, 
holding  that  tbe  effect  of  the  act  was  not  to 
fix  a  term  of  the  court  to  begin  on  the  firat 
Monday  in  January,  1903,  that  time  being 
prior  to  tbe  passage  of  the  act,  and  that  in 


the  act  there  Is  nothing  to  authorize  the  con- 
vening of  the  court  for  tbe  holding  of  a  reg- 
ular term  on  a  day  In  March,  1903. 

Before  entering  upon  the  trial  the  court  re- 
quired the  witnesses  to  be  called  and  sworn. 
The  defendant  requested  the  court  to  exam- 
ine George  Dickinson,  a  small  boy,  as  to  bis 
competency,  before  having  him  sworn,  which 
the  court  refused  to  do,  and  the  defendant  at 
tbe  time  excepted.  The  bill  of  exceptions 
states  that;  "The  court  told  the  witness  not 
to  be  sworn  at  that  time.  The  witness  stood 
up  with  the  other  witnesses  and  was  sworn, 
but  the  court's  attention  was  not  called  to  It 
at  that  time."  If  there  was  error  lu  the 
court's  action,  It  was  clearly  without  Injury 
to  the  defendant,  for  It  does  not  appear  that 
thla  witness  testified  In  the  case,  and  the  bill 
of  exceptions  purports  to  set  out  all  of  the 
evidence,  and  in  doing  so  gives  the  names  of 
the  witnesses  testifying.   Code  1896,  §  4333. 

The  predicate  vras  sufficiently  laid  for  the 
admission  of  dying  declarations.  It  was 
shown  that  at  the  times  the  statements  were 
made  the  declarant  was  under  the  belief  that 
she  could  not  recover  from  the  wounds  and 
that  she  would  die  from  th»n.  PulUam  v. 
State,  88  Ala.  1,  6  South.  888;  Hussey  v. 
State,  87  Ala.  121,  6  South.  420.- 

The  dying  declarations  were  also  objected 
to  upon  the  ground  that  they  were  made 
while  the  party  was  under  tbe  Influence  of 
opiates.  The  evidence  on  this  subject  was 
by  Dr.  Miller,  who  testified  "that  Mrs.  Dick- 
inson, after  tbe  first  morning,  was  under  tbe 
influence  of  morphine;  that  It  did  not  make 
her  flighty,  but  made  her  sleep  some."  There 
was  no  merit  In  the  objection,  and  the  court 
properly  overruled  it 

In  the  course  of  the  dying  declaration  made 
by  the  deceased  she  referred  to  tbe  defend- 
ant as  the  negro  who  had  passed  her  house 
tbe  day  before,  and  stopped  and  oiled  his 
gun,  and  stated  that  Mrs.  Bomervllle  could 
tell  who  it  was.  She  also  referred  to  him  as 
the  man  who  bad  worked  for  Gapt  Long  the 
year  before.  The  defendant  objected  to  this 
testimony  on  tbe  ground  that  it  was  not  a 
part  of  the  res  gestae.  This  evidence  tended 
to  Identify  the  defendant  as  the  guilty  party, 
and  for  that  purpose  It  was  both  competent 
and  relevant,  and  the  fact  that  the  state- 
ment vrtLB  made  as  a  dying  declaration.  In- 
stead of  under  oath  .on  the  witness  stand, 
rendered  It  none  tbe  less  admissible.  Like 
any  other  way  or  manner  of  description  of 
the  person,  it  furnished  means  of  identifica- 
tion. For  tbe  same  reason  It  was  also  com- 
petent for  the  state  to  prove  by  Mrs.  Bom- 
ervllle that  the  negro  seen  In  front  of  Mrs. 
Dickinson's  house  on  the  day  before,  olUng 
bte  gun,  was  the  defendant  There  ws  no 
error  In  overruling  tbe  defendant's  objection 
to  the  witness  O'Bear'B  statement  as  to  tbe 
blood  stalniEf  on  the  box  lid. 

The  detraidant  offered  to  prove  that  he 
asked  to  be  taken  before  Mrs.  Dickinson  fOr 
identification,  but  on  the  objection  of  tbe 
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state,  the  court  refused  to  allow  tMs  evi- 
dence. ThlB  testlmoDy  was  properly  exclud- 
ed on  the  same  principle  and  for  the  same 
reason  that  the  refusal  of  a  d^endant  to 
flee  from  the  scene  of  his  crime  cannot  be 
proven  by  him.  It  Is  regarded  In  the  light  of 
an  effort  to  make  evidence  In  his  own  behalf. 
Pate  T.  State,  94  Ala.  IS,  10  South.  665;  John- 
son T.  State,  94  Ala.  39,  40^  10  South.  667; 
Ohamblee  v.  State,  78  Ala.  466. 

There  being  no  testimony  tending  to  con- 
nect the  negro  referred  to  In  the  showing 
made  by  the  witness  Gene  Miller  with  the 
crime  charged  against  the  defendant  evi- 
dence of  motive  on  the  part  of  a  third  per- 
son was  inadmissible.  Banks  v.  State,  72 
Ala.  522;  Levlson  v.  State,  64  Ala.  520; 
Alston  V.  State,  63  Ala.  180;  Prince  v.  State, 
100  Ala.  144,  14  Sooth.  409,  46  Am.  St  Bep. 
28;  Brown  t.  State,  120  Ala.  842;  25  Sonth. 
182. 

The  mllng  of  the  court  in  permitting  the 
witness  John  Davidson  to  be  recalled  to  tes- 
tify was  discretionary,  and  therefore  not  re- 
viewable on  appeal. 

The  remarks  of  the  solicitor,  which  the 
court  refused  to  arrest  upon  defendant's  mo- 
tion, were  within  range  of  legitimate  argu- 
ment, and  no  error  was  committed  in  this 
ruling  by  the  court  Stone  v.  State,  105  Ata. 
60.  17  South.  114;  McNeill  T.  State,  102  Ala. 
121,  15  South.  352,  48  Am.  St  Bep.  17. 

Charge  1  requested  by  the  defendant  was 
condemned  by  this  court  In  Alien  v.  State, 
111  Ala.  80,  20  South.  490. 

A  reasonable  doubt  must  be  baaed  upon 
the  evidence  in  the  case,  and  not  upon  the 
argument  of  counsel,  to  authorize  an  acquit- 
tal. Charge  2,  which  requested  an  acquittal 
if  a  reasonable  doubt  was  raised  In  the  minds 
of  the  Jury  by  the  argument  of  counsel,  was 
properly  refused.  Green  v.  State,  97  Ala.  59, 
12  South.  416,  15  South.  242. 

It  la  sufficient  to  say  that  similar  charges 
to  8  and  4  have  been  repeatedly  condemned 
by  this  court 

There  was  no  error  In  the  giving  of  the 
charge  requested  by  the  state.  It  certainly 
states  the  law. 

For  the  error  pointed  out  tbe  judgment 
will  be  reversed  and  the  cause  remanded, 
and  the  defendant  will  be  held  In  custody 
until  discharged  by  law. 

Beversed  and  remanded. 


McCLELLAN,  a  J., 
dissenting. 


and  DOWDBLLv 


(UB  Ala.  GOS) 

BETHBA  et  al.  T.  BDTHBA. 

(Supreme  Court  of  Alabama.  Jan.  21,  1904.) 

PARTITION— SALE-RIGHTS    OP  PORCHASER— 
USB    AND    OCCUPATION  —  APPEAL  —  SDPER- 
BBDEAS— REMEDY  ON  BOND— EXCLUSIVENES3 
.    EQUITABLE  JURISDICTION. 

1.  The  porchaaer  at  a  partition  sale  was  en- 
titled to  recover  from  persons  wrongfully  oc- 
cupying the  property  the  value  of  the  use  and 
occupation  tta  tne  full  time  of  their  occupancy, 


tbongh  he  mig^t  have  dlsposaessed  them  sooner. 

2.  Where  oecnpaots  of  property  sold  at  parti- 
tion sale  appealed  from  a  decree  confirming  the 
sale,  eiviug  a  supersedeas  bond,  tbe  purchaBer, 
on  affirmance  of  the  decree  of  conSrmation,  was 
entitled  to  recover  for  the  use  and  occupation 
IndepMidentlr  of  the  bond. 

S.  Where,  after  confirmation  of  a  partitimi 
sale,  two  of  tbe  former  tenants  in  common,  en- 
titled to  share  in  tbe  proceeds  of  the  sale,  wronc- 
fully  retained  poBsession  of  tiu  prop^ty,  the 
court  had  power,  on  petltl<m  of  the  pnrchas> 
er,  to  deduct,  from  the  share  of  the  proceeds 
of  tbe  sale  to  which  the  two  parties  who  re- 
tained possession  were  entitled,  the  value  of 
the  use  and  occnpation,  and  refund  this  amount 
to  the  purchaser. 

Appeal  from  City  Court  of  Montgomery; 
A,  D.  Sayre,  Judge. 

Suit  by  Kato  Bethea  and  others  against 
Henry  Bethea  aQd  others  for  partition.  Par- 
tition was  ordered,  the  land  sold,  and  Henry 
Bethea  purchased  at  the  sale.  After  con- 
firmation of  the  sale,  Mamie  Betbea  and  an- 
other, defendants  In  tbe  original  suit  con- 
tinued In  occupation  of  the  .premises,  and 
Henry  Betbea  petitioned  that  the  value  of 
the  uee  and  occupation  be  deducted  from  tbe 
shares  of  the  proceeds  of  the  sale  due  to 
Mamie  Betbea  and  tbe  other  occupant  of  tbe 
premises,  and  paid  to  petitions.  From  a 
decree  for  petitioner,  respondents  appeal.  Af- 
firmed. 

The  original  bill  in  tbis  case  was  filed  by 
Eate  Bethea  and  others  against  Henry 
Bethea,  Theodore  Betbea,  and  Mamie  Betbea, 
and  sought  to  have  certain  property,  owned 
by  plaintiffs  and  defendants  as  teuAuta  In 
common,  sold,  and  the  proceeds  of  the 
sale  dlstrlbu^  among  the  co-tenants.  The 
relief  prayed  for  In  tbe  bill  was  granted,  and 
among  tbe  property  sold  was  a  house  and  lot 
Edtnated  In  the  city  of  Montgomery.  This 
house  and  lot  was  purchased  by  Hauy 
Betbea  at  tbe  price  of  $9,500,  bis  bid  of  this 
amount  being  the  best,  blgh^  and  last  bid. 
The  sale  being  reported,  Theodore  and  Mamie 
Bethea  filed  their  objections'  to  the  confirma- 
tion of  the  sal^  upon  tbe  ground  of  the 
inadequacy  of  price,  the  sum  being  greatly 
disproportionate  to  the  real  value  of  the 
house  and  lot  This  objection  of  Mamie  and 
Theodore  Betbea  was  overruled,  and  tbe  sale 
was  confirmed  by  a  decree  of  tbe  court  and 
in  said  decree  a  deed  was  ordered  to  be 
made  to  the  purchaser.  In  the  decree  of  am- 
flrmatloa  it  was  provided  that  if  the  two 
objecting  parties  desired  to  take  an  appeal, 
and  in  tbe  meantime  to  supersede  tbe  decree, 
tbey  should  have  the  right  to  do  so,  upon 
executing  a  supersedeas  bond  In  the  sum  of 
$500.  From  tbe  decree  confirming  the  sale 
of  the  house  and  lot,  and  ordering  a  deed 
thereto  to  be  made  to  Henry  Bethea.  Mamie 
and  Theodore  Bethea  took  an  appeal,  giving 
only  a  bond  for  tbe  costs  of  the  appeal,  and 
not  a  supersedeas  bond.  While  the  cause 
was  pending  in  the  Supreme  Court  upon  tbis 
appeal,  tbe  purchaser,  Henry  Bethea,  who 
had  paid  his  monej  Into  the  registry  of  the 
court  upon  the  deed  oC  sale  ot  Uie  property. 
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.moved  file  tout  tot  a  writ  of  pweMlon,  upon 
the  ground  that  Mamie  Bethea  and  Theodore 
Bethea  bad  failed  to  sapwsede  the  judgment 
and  wore  aUll  occupying  tbe  premlees.  Pend- 
ing tiie  hearing  (rf  tills  petition,  Mamie  and 
Olieodore  Bethea  executed  a  stipenedeas 
tMmd  In  acQordance  with  tiie  decree  of  ctm* 
firmstton.  Sobsequeatlj  the  decree  confirm* 
tng  tbe  sale  and  ordering  the  deed  made  to 
Henry  Bethea  was  affirmed  by  a  Judgment 
ot  the  Supreme  Court  Pending  aald  appeal, 
the  money  which  had  been  paid  by  Henry 
Bethea  remained  In  the  reglstcy  mi  the  court 
No  tiB6rt  was  made  to  disturb  ttie  same 
til  after  the  affirmation  aC  said  dea«e  by 
the  Supreme  Court  After  tbe  afflrmatioD 
of  this  decree  by  tbe  Supreme  Court,  Houry 
Bethea  filed  a  petition  In  tbe  City  Court  of 
Montgomery  inaylng  that  tbe  court  direct  the 
register  to  distribute  the  funds  darlved  from 
tbe  sale  of  said  house  and  lot  among  the* 
parties  acen^dlng  to  their  respective  intraests. 
Upon  tbe  bearing  of  this  petition,  Henry 
Bethea  filed  another  petition  in  tbe  cause, 
alleging  substantially  tbe  foregoing  facts, 
and  further  alleging  that  Mamie  and  Theo- 
dore Bethea  had  been  In  tbe  nee  and  occupa- 
tion of  tbe  said  house  and  lot  pundiased 
by  him  from  the  time  of  tbe  sale  thereof 
down  to  the  time  of  filing  the  petition,  and 
further  averrh^  that  the  petitioner  was  en- 
titled to  rent  for  such  use  and  occupancy, 
which  Mamie  Bethea  and  Theodore  Bethea 
declined  to  pay.  The  prayer  of  this  petition 
was  that  Mamie  Beth»  and  Theodore  Betliea 
l^e  made  parties  defendant  thereto;  that  a 
reference  be  held  to  ascertain  a  reasonable 
value  of  tbe  use  and  occupation  of  the  prop- 
erty since  the  date  of  the  decree  conflrmhig 
the  sale,  and  that  said  accounting  may  ex- 
tend to  tiie  date  of  the  decree  upon  this  peti- 
tion;  that  Mamie  and  Theodore  Betbea  be 
ordered  to  pay  tbe  amount  so  ascertained  as 
tbe  reasonable  value  of  the  use  and  occupancy 
of  said  property,  and  that  the  sum  so  ascer- 
tained to  be  due  and  owing  for  the  use  and 
occupancy  of  said  premises  may  be  deducted 
from  the  distributive  interest  of  said  Mamie 
Bethea  and  Theodore  Bethea  In.  the  fund  aris- 
ing from  said  sale,  and  also  be  directed  to 
be  paid  over  by  the  reglstor  to  the  peti- 
tioner; that  a  deed  be  made  to  tbe  petitioner 
to  said  property,  and  that  the  petitioner  be 
put  In  possession  of  said  property.  There 
was  also  a  prayer  for  general  relief.  There 
was  an  agreement  between  tbe  parties  as  to 
what  was  a  reasonable  value  for  the  use  and 
occupation  of  the  premlseB,  but  Mamie  Bethea 
and  Theodore  Bethea  objected  to  and  denied 
the  Jurisdiction  of  the  etij  court  to  entertain 
and  grant  tbe  petition,  and  denied  that  the 
petition  showed  any  facte  which  authorized 
the  relief  prayed  for.  Upon  the  submission  of 
this  petition  upon  the  agreed  statement  of 
facto  and  the  objection  ot  the  defendants  to 
the  Jurisdiction  of  tbe  court,  the  chancellor 
overruled  the  objection,  of  Mande  and  Theo- 
dore Betbea  to  tbe  Jurisdiction  of  tbe  coarl^ 


and  decreed  tbat  tiie  petitioner  was  »titied 
to  the  relief  prayed  for,  and  ascotalned 
the  amount  due  for  the  uae  and  occupation 
of  tbe  said  property  by  Mamie  Betbea  and 
Theodcve  Bethea  at  the  agreed  viUuation 
thereof,  and  directed  that  the  sum  ascertain- 
ed be  deducted  ftom  th^  respective  shares, 
each  contributing  one-half.  From  this  de- 
cree the  present  appeal  la  prosecuted,  and 
the  rendition  thereof  is  assigned  as  error. 

Thos.  H.  Watts,  for  appellants.  J.  M. 
Obilton,  for  api>ellee. 

McOIiBLLAN,  a  J.  It  la  not  questioned 
that  Henry  Bethea  was  entiUed  to  the  pos- 
session of  the  bouse  and  lot  sold  at  the  par- 
tition sal^  and  purchased  by  him,  tiom  and 
aftw  tbe  confirmation  of  that  sale.  Being 
so  mtitied,  and  the  possession  and  use  of 
the  property  bdng  kept  from  him  by  Miss 
Bethea  and  Theodore  Bethea,  who  occupied 
and  enjoyed  11;  It  follom  that  be  was  enti' 
tied  to  recover  frmn  them  the  value  of  such 
vae  and  occupation.  This  right  is  rested  up- 
on the  consideration  that  they  have  to  that 
extent  been  benefited,  and  be  to  that  »tent 
has  been  damaged,  by  their  enjoyment  of  bis 
property;  and  tbe  benefit  to  them  and  the 
deMmmt  to  blm  being  the  same,  regardless 
of  whether  be  might  sooner  bare  dispos- 
sessed them,  tbe  fact  that  they  remained  in 
possession  for  a  time  at  fals  euff«ance  is  of 
no  consequence.  The  contrary  conclusion 
would.  In  prindple,  involve  tlie  proposition 
that  a  plaintiff  In  the  statutory  action  for  the 
recovery  of  land  was  not  entitled  to  recover 
for  Ito  vnongfol  detention  during  the  period 
he  forebote  to  bring  suit  Nor  Is  the  pur- 
chaser's abstract  right  to  recover  the  value 
of  use  and  occnpatlMi  at  all  affected  by  the 
tact  that  his  right  to  possession  was  wrong- 
fully postponed  by  tiie  execution  of  a  supers 
sedeas  bond  on  the  former  appeal  taken  by 
tiiese  appellants.  That-mer^  afforded  a 
certain  security  for  damages  suffered  him 
In  consequence  of  b^ng  kept  out  of  pos- 
ses^n  to  tiie  extent  of  the  bcmd's  penalty. 
To  that  extent  he  could  go  on  tbe  sureties 
and  the  principals  by  action  on  the  bond; 
but  the  giving  of  the  bond  did  not  operate 
to  limit  the  UabiUty  of  the  principals  for 
their  use  and  occupation  of  bis  land  to  the 
amount  of  tto  penalty,  nor  take  amy  his 
•right  of  action  for  use  and  occiqtatloa  wholly 
apart  from  the  bond.  The  bond  and  super- 
sedeas postponed  tbe  execution  of  fals  right 
to  take  possession  pendtog  the  appeal,  and 
when,  on  the  appeal,  tbe  decree  confirming 
the  sale  was  affirmed,  all  bis  rigbta  In  the 
premises  were  the  same  as  if  no  appeal  bad 
been  taken,  except  only  that  he  had  then  tbe 
additional  and  cumulative  right  to  go  upon 
the  sureties  for  his  damages  to  the  amount 
nominated  in  the  bond.  Of  course,  the  pur- 
chaser knew  when  he  made  Us  bid,  and 
paid  the  amount  of  it  into  courts  l^at  any 
of  those  Interested  la  common  in  the  im9- 
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erty  and  the  proceeds  of  Its  sale  bad  the 
rJght  to  appeal  from  the  decree  of  confirma- 
tion, supersede  that  decree  pending  snch  ap- 
peal, and  thereby  delay  him  In  taking  over 
the  possession,  for  such  was  the  law;  bat  be 
also  knew  that  this  appeal  and  supereedeas 
would  not  affect  his  standing  and  rights  from 
and  after  the  decree  of  confirmation,  If  that 
decree  were  affirmed,  for  such  also  was  and 
Is  the  law.  The  decree  was  affirmed,  and 
there  can  be  no  doubt  that  he  was  entitled 
thereupon  to  the  possession  of  the  land*  that 
It  was  his  land  from  the  time  of  the  decree 
of  confirmation,  and  that  he  was  entitled  to 
recover,  from  the  persons  who  bad  In  the 
meantime  been  occupying  and  using  It,  the 
Talue  of  that  use  and  occupation,  without 
taking  any  account  of  the  anpersedeas  bond. 

The  remaining  question  In  this  case  Is  as 
to  the  power  of  tbe  chancery  conrt,  which 
decreed  and  confirmed  the  partition  sale,  to 
conserve  this  right  of  tbe  purchaser  by  de- 
ducting, from  the  shares  of  the  proceeds  of 
the  sale  of  the  two  tenants  in  common  who 
retained  tbe  possession  of  tbe  property,  tlie 
value  of  the  use  and  occupation,  and  refund- 
ing that  amount  to  the  purchaser  on  his  pe- 
tition to  that  end,  or  should  this  petition 
have  been  denied,  and  tbe  purchaser  been 
remitted  to  bia  action  at  law?  In  our  opin- 
ion, the  chancy  court  had  that  power.  The 
occupying  tenants  were,  of  course,  parties  to 
the  bill  for  partition,  and  at  all  times  before 
the  court.  The  fund  was  in  the  bands  of  the 
conrt  The  purchaser,  as  purdiaaer,  was 
also  before  the  court,  and  had.  In  a  general 
sense,  a  standing  therein  to  invoke  Its  pow- 
ers  to  the  effectuation  of  his  right  of  pos- 
session consequent  upon  the  confirmation  of 
the  sale  to  and  pureluse  by  him.  He  had 
paid  the  full  amount  of  the  purchase  money 
Into  the  registry  of  the  court  This  he  paid 
for  tlie  title  to  the  land  and  for  its  posses- 
sion from  and  after  confirmation  of  the  sale. 
It  was  the  right  and  duty  of  the  court  to 
conserve  this  right  of  possession-Hn  a  sense, 
to  see  to  it,  when  its  powers  were  invoked, 
that  the  pnrcliaser  got  what  he  had  paid  for. 
He  did  not  get  all  that  tbe  conrt  sold  him 
and  for  which  he  bad  paid.  He  had  been 
kept  out  of  possession  for  a  year  or  so.  The 
possession  for  thla  period  was  a  part  of  what 
the  conrt  had  sold  bim  and  he  had  paid  for. 
This  part  of  the  consideration  tot  his  money 
had  been  enjoyed  by  tbe  appellants,  for 
whom  he  bad  paid  the  money.  It  is  obrions- 
ly  unequitable  that  they  should  have  this 
mon^,  and  also  tbe  property  for  which  be 
paid  tbe  money.  It  waa  to  tiie  last  d^ree 
equitable  that  the  conrt  should  make  good 
to  blm  the  thing  It  had  sold  bim,  by  in  effect 
remitting  to  him  the  value  of  that  part  of  the 
thing  which  had  been  kept  from  him  by  the 
appellants,  who,  having  enjoyed  that  part, 
were  not  entitled  also  to  be  paid  for  It  And 
In  doing  this  the  court  was  merely  exercising 
its  power  and  doty  to  protect  and  conserve 
tbe  purchasei't  possessory  right  acquired  un- 


der Its  orders  and  decrees  through  a  sale  and 
by  It.  We  need  look  no  further  for  the 
court's  authority,  but  it  might  also  properly 
be  referred  to  tbe  general  principle  that 
courts  of  chancery,  having  acquired  Jurisdic- 
tion under  some  equity  bead  of  the  subject- 
matter  and  the  parties,  will  adjudge  and  set- 
tle all  rights  growing  out  of  the  controversy 
or  incident  to  It  though  some  of  them,  sepa- 
rately considered,  are  of  purely  I^al  cogni- 
zance. Bamum  v.  Raborg,  2  Md.  Cb.  516, 
632;  West  v.  West,  90  Ala.  458,  7  South.  830; 
Stein  T.  McGrath.  128  Ala.  175,  30  South. 
792;  Marshall  v.  Marshall,  86  Ala.  383,  6 
South.  476;  Va.  &  Ala.  M.  ft  M.  Co.  T.  Ha)« 
ft  Co.,  93  Ala.  542,  9  South.  256. 
Affirmed. 

on  Ala.  HA 

GRAHAM  V.  PARTES  et  aL 
iSnprone  Court  of  Alabama.  Jan.  21.  1904.) 

BJECTUBNT— OUTSTANDINQ  TITLE  —  ESTOPPEL 
—POWERS—FOREIGN  CORPORATIONS- 
EXECUTION— USB  OF  SEAL, 

1.  Where,  iu  ejectment  plaintiff  introduced 
a.  deed  to  tbe  land  by  a  foreign  corporation, 
which  had  foreclosed  a  mortgage  executed  by 
defendants  on  the  land*  the  deed  having  been 
executed  under  a  power  of  attorney  alleged  to 
liave  been  insufficiently  executed,  and,  iu  addi- 
tion, plaindfC  introduced  a  second  mortgage^ 
foreclosure  proceedinga  thereunder,  and  a  deed 
from  the  second  mortgagee,  who  purchased  tbe 
land,  plaintiff  was  entitled  to  judgmeut  under 
the  deed  from  tbe  second  mortgagee,  though  the 
deed  from  tbe  first  mortgagee  was  iuvalid,  de- 
fendants being  estopped  to  set  up  the  defense 
of  a  separate  and  outstanding  title. 

2.  Where  a  power  of  attorney  bv  a  foreun 
corporation  purported  on  its  face,  DOth  in  to» 
statement  at  the  beginning  and  In  the  testi- 
monial clause^  to  be  Uie  corporation's  act,  and 
the  attesting  dauBe  averred  that  tbe  corpora- 
tion had  uo  president,  and  that  the  execution 
was  by  Its  chairman- and  one  other  of  its  di- 
rectors and  hj  its  secretary,  and  contained  the 
corporate  seal,  which  was  used  as  the  signature 
of  the  corporaUon,  It  was  properly  executed, 
though  the  name  of  tbe  corporation  was  not 
subscribed  or  signed  to  the  iostrumeut  apart 
from  the  seal,  since  ft  would  be  presumed,  from 
the  use  of  tbe  seal,  that  it  was  affixed  by  tbe 
proper  authonty,  and  that  the  officers  affixing 
the  same  had  authority  to  execute  the  power 
they  exercised. 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; J.  A.  Bllbro,  Judge. 

Ejectment  by  Benjamin  Graham  against 
A.  M.  Partcc  and  another.  From  a  Judgment 
In  favor  of  defendants,  plaintiff  ap[)eal8.  Re- 
versed. 

The  basis  of  tbe  defendant's  <Haim  to  the 
lands  sued  for,  and  the  other  facts  of  the 
case,  are  sufficiently  stated  in  tbe  oplnlcwu 
Upon  the  Introduction  of  all  the  evidence,  tbe 
court  refused  to  give  the  general  affirmative 
charge  requested  by  tbe  plaintiff,  and  gave 
the  g^eral  affirmative  charge  requested  by 
the  defendants.  To  each  of  these  rulings, 
the  plaintiff  s^parat^  eicepted. 

W.  R.  Nelson  and  Hugh  Nelson,  for  appe- 
lant Burnett^  Hood  *  Umptaree*  for 
leea 
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DOWDELtL,  J.  Tbrae  Ifl  notbtoff  In  the 
■uggestlon  in  argument  by  counsel  for  appel- 
lees that  the  bill  of  exceptions  was  signed 
out  of  time.  It  appears  from  tbe  record  tbat 
the  bill  was  signed  in  vacation,  but  wltbln 
the  time  fixed  by  tbe  order  of  the  court  No 
motion  was  made,  either  before  or  at  the  time 
of  the  submission  of  the  case,  to  strike  from 
the  bill  of  exertions  what  purports  to  be  a 
contract  executed  by  Emma  J.  and  A.  M. 
Fartee  for  want  of  a  soffldent  Identification; 
and.  the  cause  luvlng  been  regularly  submit- 
ted on  tbe  merits,  the  insistence  in  argument 
to  strike  out  the  contract  comes  too  late. 
Moreover,  it  appears  from  the  bill  of  excep- 
tions that  tbe  contract  as  set  forth  was  regu- 
larly introduced  in  evidence. 

The  plaintilt  In  support  of  his  right  to  re- 
cover the  possession  of  tbe  land  sued  for,  in- 
troduced in  evidence,  as  showing  title  in 
himself,  two  mortgages  duly  executed  by  the 
defendants— the  first  on  tbe  2lBt  day  of  Feb- 
ruary, 1900,  to  the  American  Freehold  laud 
Mortgage  Company  of  London,  Limited,  and 
the  second,  to  the  Loan  Comimny  of  Alabama, 

on  the  day  of  February,  1900.  He  then 

introduced  In  evidence.  In  order,  the  foreclo- 
sure proceedings  had  under  the  powers  con- 
tained In  the  mortgages,  showing  the  adver- 
tisement, sale,  and  the  purchase  by  him  at 
said  sale,  which  were  In  all  respects  regular; 
the  final  affidavit  of  £mma  J.  Partee  made 
in  obtaining  the  loan  for  which  the  mortgage 
was  given  to  secure;  the  receipt  of  the  de- 
fendant for' the  amount  of  the  loan;  the  con- 
tract of  the  defendants  with  the  Loan  Com- 
pany of  Alabama  for  securing  for  them  the 
loan.  The  hUl  of  exceptions  then  recites: 
"The  plaintiff  here  Introduced  a  deed  aecat* 
ed  by  the  American  Freehold  Land  Mortgage 
Oiunpany  of  Lcmdon,  Umlted,  by  Francis 
John  Fatten,  its  attorney  in  fact,  also  the 
Loan  Company  of  Alabama,  to  Benjamin  Qra- 
ham.  executed  on  tbe  26tb  day  of  August, 
1901.  conveying  the  S.  W.  %  of  Sec.  6,  T.  9 
south,  of  range  9  east  of  HuntsvIIle  meridian, 
and  recorded,"  etc.  Following  this,  the  deed 
is  set  out.  The  deed  is  signed:  "The  Ameri- 
can Freehold  Land  Mortgage  Company  -of 
London,  Limited.  [Seal.]  By  Francis  John 
Fatten,  Attorney  in  Fact.  Loan  Company  of 
Alabama.  [Seal.]  By  W.  R.  Nelson,  Presi- 
dent." The  execution  is  duly  attested  and 
acknowledged.  The  bill  of  exceptions  then 
recites:  "The  plaintiff  then  Introduced  a  pow- 
er of  attorney  executed  by  the  American 
Freehold  Land  Mortgage  Company  of  Lon- 
don, Limited,  on  the  21st  day  of  June,  1893, 
by  E.  Bi-odle  Hoare,  W.  M.  Cunnlnghame,  di- 
rectors, Ernest  A.  Bullock,  secretary,  to  Cor- 
nelius Cuyler,  Benjamin  Graham,  and  Fran- 
cis John  Patton,  In  words  and  figures  as  fol- 
lows, to  wit"  Here  the  power  of  attorney 
is  set  out,  which  is  In  tbe  name  of  tbe  Ameri- 
can Freehold  Land  Mortgage  Company  of 
London,  Limited,  a  corporation  duly  organiz- 
ed and  existing  under  and  by  virtue  of  the 
laws  of  Great  Britain,  and  whicli,  in  termor 


authorizes  the  execution  of  tbe  jfowa  con- 
fided, by  any  one  of  the  grantees  named 
therein.  The  testimonial  clause  of  tbe  power 
of  attorney  Is  as  follows,  to  wit:  "In  vritness 
whereof  the  American  Freehold  Land  Mort- 
gage Company  of  London,  Limited,  baa  caus- 
ed its  corporate  seat  to  be  affixed  to  these 
presents,  and  tbe  same  to  be  attested.  It  hav- 
ing no  president,  by  its  chairman,  and  also 
by  one  other  of  its  directors,  and  by  its  sec- 
retary, at  the  said  city  of  Ix)ndon,  this  the 
21st  day  of  June,  In  tbe  year  one  thousand 
eight  hundred  and  ninety-three."  The  names 
of  B.  Brodle  Hoare,  W.  M.  Cunnlnj^ame,  di- 
rectors, and  Ernest  A.  Bullock,  secretary,  are 
subscribed  to  the  Instrument,  with  the  seal 
attached,  bearing  the  Impress,  "The  Ameri- 
can Fi-eehold  Land  Mortgage  Company  of 
liondon.  Limited,  Seal,"  with  additional  at- 
testation  by  two  witnesses.  Accompanying 
and  attached  to  the  instrument  is  a  certifi- 
cate of  the  United  States  Consul  General  at 
London  to  the  sworn  statement  of  E.  Brodle 
Hoare,  taken  before  the  Consul  General,  prov- 
ing the  official  character  of  the  parties  sign- 
ing tbe  instrument,  the  gmnlneness  of  the 
seal,  and  that  the  same  was  affixed  by  tbe 
authority  of  the  corporation;  also  an  ac- 
knowledgment in  due  form  by  the  parties  ex- 
ecuting said  instrument,  taken  by  the  United 
States  Consul  General  at  London,  England,* 
on  the  21st  day  of  June,  1893.  In  addition 
to  all  of  this,  there  was  also  attached  a  cer- 
tificate by  Ernest  A.  Bullock,  secretary,  "that 
tbe  foregoing  Is  contained  in  tbe  minutes  of 
a  meeting  of  the  Board  of  Directors  held  at 
the  office  of  the  Company  the  2l8t  day  of 
June,  1893— For  the  American  Freehold  Land 
Mortgage  Company  of  London  Limited"— 
signed,  "Ernest  A.  Bullock,  Secretary."  This 
Instroment  was  duly  recorded  in  the  office  of 
the  Judge  of  probate  of  Cherokee  county, 
Ala.  The  defendants  objected  to  the  intro- 
duction in  evidence  of  tbe  said  power  of  at- 
torney, and,,f  or  grounds  of  their  objection,  as- 
signed the  following:  "(1)  Because  the  par- 
ties executing  the  said  power  of  attorney 
showed  no  authority  and  power  to  execute 
the  same.  (2)  Because  said  power  was  not 
executed  by  the  president  of  the  corporation; 
because  said  power  was  not  executed  by  the 
corporation.  (3)  Because  said  power- of  at- 
torney does  not  show  that  it  was  executed 
by  any  one  authorized  to  do  so  by  the  said 
American  Freehold  Land  Mortgage  Company 
of  London,  Limited;  because  the  name  of  said 
corporation  Is  not  signed  to  said  power  of  at- 
torney." Tbe  court  sustained  the  objection, 
aud  the  plaintiff  duly  excepted  to  the  ruling 
of  the  court  On  tbe  foregoing  state  of  tbe 
evidence  as  to  title— the  defendants  not  offer- 
ing any— the  court,  at  the  request  of  the  de- 
fendants in  writing,  gave  tbe  general  charge 
In  their  favor,  and  to  which  action  the  plain- 
tiff excepted. 

The  defendants'  objection  to  evidence  was 
confined  to  the  power  of  attorn^  offered  by 
the  plalntll^  and  on  the  spedflc  grounds  as 
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stated.  After  the  exclosloii  b7  the  court  of 
the  power  of  atttnney  on  deteDdants'  ohjec- 
tlon,  thore  were  left  In  erldence  before  the 
jury  the  two  mwtgageB  executed  by  the  de- 
fendoutB,  the  foredoBure  proceedings,  and 
the  deed  execnted  to  the  plaintiff  under  the 
forecloanre,  which  was  Jointly  executed  hy 
the  Loan  Company  of  Alabama,  by  Its  pres- 
ident, with  the  American  Freehold  Mwtgaga 
Land  Company.  It  Is  tme  that  the  Loan 
Oompany  mortgage  Is  a  second  mortgage 
and  that  the  Freehold  lAnd  Mortgage  Com* 
pany  mortgage  Is  rapertor,  but  the  defend* 
ants  are  estopped  to  set  up  the  defense  of 
Bopetlor  ontstandlng  title.  Jones  on  Mort- 
gages (2d  Ed.)  S  719.  The  mortgagors  cannot 
dispute  the  title  which  they  conv^ed  by 
their  mortgage  to  the  Loan  Gompany.and  this 
title  the  Loan  Oompaiqr  conv^ed  by  Its  deed 
to  the  plaintiff.  As  showing  title  in  the 
plaintiff,  upon  which  to  base  a  recovery  of 
the  poBsesBlon  of  the  land  against  the  de- 
fendants, mortgagors,  this  was  snffldent 
Jones  V.  Reese,  65  Ala.  134.  8e^  also,  Lai^ 
T.  Stansel,  100  Ala.  380,  17  South.  S19:  Tew 
T.  Henderson,  116  Ala.  MB,  23  South.  128. 

The  court  erted  in  giving  the  goieral  charge 
for  the  defendants,  and  should  have  given  it 
for  the  plaintiff,  as  requested.  But  as  the 
question  of  tbe  prop«  execatlon  of  the  power 
of  attorney  by  the  Amerl(»n  Frediold  Land 
Mortgage  Onnpany  to  the  person  who  exe- 
cuted  the  foreclosure  deed  to  Qie  plaintiff  on 
behalf  of  the  freehold  company  is  now  pre- 
sented, and  will  doubtless  arise  on  anothOT 
trial,  we  will  now  consider  and  pass  npon 
the  same.  That  tbe  power  of  attwney  as  set 
out  in  the  record  is  not  the  act  ot  the  indi- 
viduals executing  it,  bnt  that  of  the  corpo- 
ration, is,  we  think,  quite  clear.  It  putports 
on  its  t&ce,  both  In  the  statement  at  Oie  !»• 
Canning,  and  in  the  testlmraiial  clause,  to  be 
the  act  of  the  American  Freehold  I^md  Mort- 
gage Company  ot  Limdon,  Limited.  The  at- 
testing clause  shows,  also,  that  the  corpora- 
tion had  no  such  officer  as  a  president,  and 
that  the  execution  was  by  its  chairman,  and 
one  other  of  its  directors,  and  by  its  secre- 
tary. The  corporate  seal  Is  also  attached, 
and  to  used  as  tbe  signature  ot  the  corpora- 
tion. In  the  case  of  American  Savings  A 
iM&n  Association  v.  Smith.  122  Ala.  505,  27 
South.  920,  it  was  said  In  an  opinion  the 
present  Chief  Justice:  "The  teatlmontal  to 
the  Instrument  redtlng  that  the  said  party 
of  the  first  part  [the  Ozana  Building  Asso- 
ciation] hereunto  seta  Its  faancl  and  seal  tbe 
day  and  year  first  above  written  by  its  presi- 
dent, B.  F.  Sawyer,  who  is  fully  authorized 
to  execute  this  mortgage,*  had  the  corpn^te 
seal  been  attached,  the  presumption  would 
have  been  that  tbe  president  bad  the  anthor- 
ity  to  execute  the  conveyance,  and  the  seal 
Itself  would  have  bem  prima  facie  evidence 
that  it  was  afllxed  by  proper  authority." 
Citing  Thorington  v.  Gould,  59  Ala.  465;  Jln- 
wi-lght  V.  Nelson.  105  Ala.  405,  17  South.  93. 
In  the  case  last  above  dted  It  was  said: 


**When  tbe  corpmate  seal  appears  to  be  fixed 
to  an  iDStmmenl;  and  tbe  slgnatiires  of  tbe 
proper  officers  are  proved  [which  is  shown  in 
the  present  casej],  courts  presume  that  the 
officers  had  tiie  aoOinltf  which  th^  ex»- 
clsed,  and  the  seal  Itself  is  prima  fede  evi- 
dence that  tt  was  afllxed  by  proper  anthor- 
1^."  It  was  also  said  In  this  case,  on  page 
404,  105  Ala.,  page  93,  17  South.,  preceding 
tbe  above  quotation,  that  'the  name  of  tbe 
eorp(»atloti  must  be  subscribed  or  sigaed  to 
tlie  conveyance  and  it  must  be  subscribed 
or  signed  by  an  <^cer  or  an  ag«it  having 
authority  in  vrritlng"— dting  Btandifer  v. 
Swann,  78  Ala.  88;  Swann  T.  Oaston,  87  Ala. 
669,  6  South.  886;  and  section  1789  of  the 
Code  ot  1886,  which  is  the  same  as  sectim 
982  ot  present  Code  (1896).  This  last  quo- 
tation from  Jlnwrigbt  t.  Nelson,  and  tlie 
eases  there  dted  ot  Standlfer  v.  Swann  and 
Swann  v.  Gaston,  are  relied  oa  by  the  appel- 
lees here  In  support  ot  the  ruling  of  the  court 
below.  In  Swann  t.  Gaston,  supra,  the  In- 
strument in  question  was  s^ed  "by  J.  C. 
Stanton,  general  snperln^dent  and  attorney 
in  fact"  It  doa  not  appmr  that  any  seal  of 
the  corporation  was  attached.  Tbe  court 
said:  'There  being  no  evince  of  aqy  writ- 
ten authority  from  tbe  governing  body  of  the 
company,  for  wtaldi  Stanton  purported  to  act 
as  agent,  to  execnte  the  deed.  It  conveyed  no 
legsl  title  or  estate  to  the  defendant,**  Citing 
Standlfer  V.  Swann.  78  Ala.  88.  In  this  last 
case,  aa  In  87  Ala.  560,  6  South.  886,  the  In- 
strument In  question  purpcn-ted  to  be  signed 
by  the  railroad  company,  "by  J.  0.  Sten- 
ton,  general  superintendent  ftnd  attorney  tat 
foct"  No  corporate  seal  was  attached,  so 
far  as  it  appears  from  the  report  of  tbe  case. 
This  court  there  said,  speaking  through  Som- 
ervllle,  J.:  "In  this  state  all  conveyances  tar 
the  aUenatloD  of  lands  are  required  to  be 
written  m  printed  on  parchment  or  paper, 
and  mnst  be  signed  at  their  toot  by  the  gran- 
tor or  contracting  party,  and,  if  the  conv^- 
ance  Is  made  by  an  agent  he  Is  required  by 
tbe  stotute  to  have  'a  written  authority.* 
[Citing  section  2145  of  the  Code  of  1876. 
which  Is  the  ssme  as  Kctlon  9^  of  the  pres- 
ent Code.]  •  •  •  It  is  manifest  that  no 
body  corporato  can  appoint  an  agent  to  con- 
vey lands,  except  by  the  vote  of  its  dlrectws, 
or  other  manas^ng  board.  In  whom  the  pow- 
er to  sell  may  be  reposed  by  charter  or  1^ 
general  law.  Tbe  defendants  have  tailed  to 
produce  any  corporate  proceedings  or  minutes 
showing  the  appointment  of  Stanton  as  agent 
of  the  railroad  company,  with  authority  to 
sell  and  convey  the  lands.  This  was  the  best 
and  only  legal  evidence  of  such  authority, 
and.  In  the  absence  of  It,  the  deed  from  Stan- 
ton would  be  no  evidence  of  title,  but  only 
color  of  title,"  etc.  It  Is  to  be  observed  that 
in  these  two  cases  no  corporate  seal  was 
affixed  to  the  instrument  and  there  was  no 
evidence  otherwise  of  authority  In  the  agent 
toothing  IB  said  as  to  tbe  necessity  of  snb- 
scriblng  the  name  of  the  cotp<vat]«i  to  the 
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InstrumeDt  In  order  to  give  it  validity.  In 
the  case  of  Savannali  &  Mempbls  Sallroad- 
Co.  V.  Lancast^,  02  Ala.  655,  the  deed.  Id  tbe 
statement  at  tbe  beginning,  purported  to  be 
by  the  railroad  company,  and  tbe  testimonial 
clause  was  as  follows:  "In  witness  whereof, 
tbe  said  party  of  tbe  first  part  has  caused 
Its  corporate  seal  to  be  hereto  affixed,  and 
these  presents  to  be  signed  by  Its  President, 
Samuel  G.  Jones,  and  Its  Secretary  Samuel 
E.  Hflll,  In  the  presence  of  James  M.  Muldon 
and  Wllltam  D.  Dunn,  who  subscribed  th^ 
names  thereto  as  witnesses  on  the  day  and 
year  first  above  written.  [Signed]  Samuel  G. 
Jones,  President  LSeal.]  Samnel  E.  Hall, 
Secretary.  [Beal.J"  Tbe  name  of  the  corpo- 
ration was  not  sabscrlbed  or  signed  to  tbe  In- 
strument The  failure  to  do  so  was  urged 
by  counsel  In  argument  against  tbe  validity 
of  tbe  deed,  citing  tbe  statute  requiring  con- 
veyances to  be  signed  "at  tbe  foot"  by  tbe 
contracting  party.  This  court  speakluff 
through  Manning,  J.,  said:  "The  sections  of 
the  Code  which  require  conveyances  to  bo 
'signed  at  their  foot  by  the  contracting  party 
or  his  agent  having  a  written  authority,  and 
dlspeuse  with  seals  to  tbem,'  cannot  have 
been  Intended  to  embrace  conveyauces  by 
corporations,  which,  l}elng  unable  to  write 
and  have  signatures  of  tbeir  own,  have  al- 
ways executed  such  Instruments  by  causing 
their  seals  to  be  affixed  to  them.  To  have  a 
seal  for  such  purposes  has  not  only  been  tbe 
uniform  usage  of  these  bodies  politic,  but  the 
right  *to  use  a  common  seal,  and  to  alter  the 
same  at  pleasure,'  Is  expressly  conceded  to 
them  by  our  statute."  The  deed  was  held  to 
have  been  well  executed.  "A  deed  by  a  cor- 
poration is  In  proper  form  If  expressed  to  be 
by  tbe  corpcHTitlon  (naming  it),  by  their  agent 
(naming  blm),  and  concluding,  'In  witness 
whereof  tbey'  (naming  the  company),  'by 
their  agent,  have  hereunto  set  their  seal,  and 
the  said  agent  hath  hereunto  subscribed  bis 
name.'  *'  4  Thompson's  Com.  on  Corpora- 
tions, !  BOOO,  and  note  3;  Flint  v.  Clinton,  12 
N.  H.  430;  Cook  on  Stockholders  &  Corpo- 
ration Law,  §  722,  p.  153,  vol.  2,  note  1.  "In 
like  manner  the  following  was  weJ!  executed 
as  a  deed  of  a  corporation:  'In  testimony 
whereof,  said  party  of  the  first  part,  have 
caused  these  presents,  and  their  common 
«eal  to  be  hereto  affixed.  A.  B.,  President,' 
and  a  corporate  seal."  Note  3  of  above  cita- 
tion. In  Thorlngton  v.  Gould.  50  Ala.  468,  it 
Is  said:  **Coxu*t8  ere  to  presume  ttiat  officers 
did  not  exceed  tbelr  authority,  and  tbe  seal 
Itself  Is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority." 

Onr  conclusion  Is  tbat  tbe  instrument  cre- 
ating the  power  of  attorney  which  was  ex- 
cluded from  evidence  was  sufficiently  exe- 
cuted, and  the  failure  to  subscribe  the  name 
of  tbe  company— and  this  la  the  principal  ob- 
jcct4on  Insisted  on— did  not  render  It  Inad- 
missible In  evidence. 

The  Jud^ent  will  be  reversed,  and  the 
cause  remanded.  Bereraed  and  remanded. 


(139  Ala.  S31) 

MKTBE  BROS.  DRUG  CO.  v.  PUCKBTT, 

(Supreme  Court  of  Alabama.    Jan.  21.  1904.) 

OUiBfl  —  MISTAKB  Afl  TO  8VBJKCT-HATTBB  — 
C0UHTSRCUUH-HBD7FICIBNGT— 
HARMLBSS  ERROR. 

1.  In  an  action  for  the  price  of  goods,  defend- 
ant pleaded  as  a  eoonterdaim  that  plaiotifl  had 
shipped  defendant  a  quanti^  of  a  certain  root 
as  a  different  and  much  higher  priced  root 
very  much  like  it  in  appearance,  because  of 
wliicb  defendant  paid  for  the  root  at  the  higher 
inice,  and  did  not  discover  the  fraud  till  after 
payment  Held  demurrable  because  not  riiow- 
Ing  tliat  the  payment  was  Induced  by  misrep- 
resentation or  fraud,  or  attended  by  any  breach 
of  contract 

2.  Id  an  action  for  tbe  price  of  goods,  a  coun- 
terclaim alleging  that  plaintiff  was  indebted  to 
defendant  for  freight  paid  by  the  latter  on  the 
goods  for  tbe  price  of  which  the  action  was 
brought  was  demurrable  for  failure  to  show  that 
the  freight  was  paid  at  the  request  of  plaintifl. 
and  not  voluntarily. 

3.  Striking  out  a  plea,  the  substance  of  which 
is  contained  In  other  pleas,  does  not  Injure  dia- 
fendant 

4.  In  an  action  for  tbe  price  of  certain  medic- 
inal roots,  defendant  pleaded  the  senerai  i8su& 
and  a  counterclaim  arising  from  the  alleged 
pajnient  of  freight  on  the  roots  at  the  request 
of  plaintiff.  Tbe  replication  alleged  that  plain- 
tiff submitted  samples  of  the  roots  to  defendant, 
and  asked  for  a  price  on  It,  which  defendant 
quoted,  and  that  all  tbe  root  shipped  was  Iden- 
tical with  the  sample.  Issue  was  joined  on  the 
plea,  counterclaim,  and  replication.  Beld  that . 
as  no  issue  of  fraud  was  raised,  what  plaintiff 
paid  for  the  roots  was  immsterlal. 

6.  Where  plaintiff  submitted  to  defendant 
samples  of  a  root  requesting  prices  on  it  and 
defendant  stated  the  root  to  be  a  certain  vari- 
ety, and  offered  to  pay  a  named  price  p^  pound 
for  it  plaintiff  was  entitled  to  recover  at  tiiat 
price  for  a  shipment  of  tbe  root  to  defendant 
though  the  root  was  not  in  fact  the  variety 
which  defendant  supposed  It  to  be. 

6.  In  an  action  for  tbe  price  of  a  shipment  of 
the  root,  requested  instructions  that  if  plain- 
tiff contracted  to  sell  the  higher  priced  root  by 
name,  and  instead  shipped  defendant  the  other, 
either  with  or  without  knowledge  of  its  charac- 
ter, he  could  not  recover,  were  properly  refnaed 
as  misleading. 

Appeal  from  Circuit  Conr^  Jadoon  Goni^ 
ty;  J.  A.  Bllbro,  Jadge. 

Action  by  P.  0.  Puckett  against  the  Meyer 
Bros.  Drug  Company.  Fxom  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

This  action  was  brought  by  the  appellee. 
P.  C.  Puckett  against  the  Meyer  Bros.  Drug 
Company,  to  recover  the  price  of  articles 
sold  by  tbe  plaintiff  to  the  defendant 

The  defendant  pleaded  the  general  Issue 
and  the  following  special  pleas:  "(2)  The 
defendant  bought  from  the  plaintiff  pinkroot, 
which  Is  a  very  valuable  article,  and  the 
plaintiff  fraudulently  shipped  defendant 
twinleaf  root  which  Is  of  very  little  value. 
In  lieu  thereof.  (3)  Tbe  plaintiff  contracted 
to  sell  tbe  defendant  pinkroot  and  falsely 
sent  to  Sulzer  Bros.,  in  Madison,  lod.,  and 
bought  twinleaf  root,  and  bad  the  same  ship- 
ped to,  blm  at  WoodvlUe,  Ala.,  as  twinleaf 
root  &iid  resblpped  It  to  defendant  at  St 
Louis,  Mo.,  for  pinkroot  (4)  Plaintiff  seeks 
to  recover  an  account  from  defendant  In  this 
case  for  1.&13  pounds  of  twinleaf  root;  wbicb 
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waa  sbfpped  to  defendant  as  plnkroot,  and 
which  defendant  refused  to  accept  because 
It  was  not  what  was  ordered  by  defendant. 
(5)  The  defendant,  as  defense  to  the  action 
of  the  plaintiff,  says  that  at  the  time  said 
action  was  commenced  the  plaintiff  was  In- 
debted to  the  defendant  in  the  sum  of  $209.- 

08  for  this:  On  the  day  of  ,  1899, 

plaintiff  shipped  defendant  1,604  pounds  of 
twlnleaf  root  for  plnkroot,  (or  which  defend- 
ant paid  plalntifT  $192.48.  The  two  roots  re- 
semble each  other  very  much  In  appearance, 
and  defendant  received  the  same  by  Its 
agents  or  clerks,  and  because  of  the  similar^ 
Ity  of  the  two  roots,  and  not  maklug  a  close 
examination  of  the  article  at  that  time,  did 
not  discover  the  fraud  until  about  the  1st  of 
January,  1900,  when  it  promptly  offered  to 
rescind  the  sale.  Defendant  offers  this  as  a 
set-off.  (6)  The  defendant,  as  a  defense  to 
the  action  of  the  plaintiff,  says  that  at  the 
time  said  action  was  commenced  plaintiff 
was  indebted  to  defendant  In  the  sum  of 
$16,00  for  the  freight  paid  by  defendant  on 
the  goods  the  price  for  which  plaintiff  sues, 
and  the  farther  sum  of  $209.08  paid  plaintiff 
for  1,604  pounds  of  plnkroot  bought  from  him 

on  the  day  of  ,  1899,  but  Instead 

thereof  plaintiff  sent  defendant  twlnleaf 
root,  and  defendant  offers  said  sum  as  a  set- 
off against  plalntifTs  demand.  (8)  Defend- 
ant, for  answer  to  the  complaint,  says:  That 
plaintiff  was  Indebted  to  defendant  In  the 
Bom  of  $16.60  for  this:  At  the  commence- 
ment tiie  goods  were  sold  by  plaintiff  to  de- 
fendant to  be  delivered  at  St.  Louis,  Mo.,  and 
shipped  from  Woodvllle,  Ala.,  by  railroad. 
The  plaintiff  was  to  pay  the  freight  on  the 
same,  and  defendant  paid  the  same,  $16.60, 
at  the  Instance  and  request  of  plaintiff;  and 
defendant  offers  the  same  as  a  set-off  against 
the  claims  of  the  plaintiff,  and  claims  Ju^- 
ment  for  the  excess.  (9)  Defendant  also 
says  that  at  the  commencement  of  the  suit 
plaintiff  was  in  debt  to  defendant  in  the  sum 
of  $128.32,  for  this:  On  the  4th  day  of  Octo- 
ber, 1899,  defendant  botight  from  plaintiff 
1,604  pounds  of  plnkroot,  to  he  delivered  in 
St.  Louis,  Mo.,  by  plaintiff  to  defendant. 
Plaintiff,  instead  of  sending  to  defendant 
plnkroot,  substituted  twlnleaf  root,  and  de- 
fendant stored  the  same  away,  and  did  not 
discover  then  that  It  was  not  plnkroot,  and 
paid  for  same,  but  afterwards  discovered 
that  it  was  not  what  was  ordered,  and  offer- 
ed to  return  the  same  to  plaintiff.  The  said 
twlnleaf  root  was  worth  only  4  cents  per 
pound,  and  plnkroot  was  worth  12  cents  per 
pound— what  defendant  paid  for  goods  sent 
Defendant  offers  the  difference  In  value  as  a 
set-off,  and  claims  Judgment  for  the  excess. 
(10)  Defendant,  for  answer  to  the  complaint, 
says  that  the  plaintiff  claims  an  account 
from  defendant  for  2,000  pounds  of  plok 
root  to  be  delivered  by  plaintiff  to  defend- 
ant In  St  Louis,  Mo.  When  the  goods  reach- 
ed defendant  it  was  ascertained  that  they 
were  not  plnkroot  but  twlnleaf  root  Fink- 


root  was  worth  32  cents  per  pound,  and  twin- 
leaf  root  was  worth  only  4  cents  per  pound; 
and  defendant  claims  a  rebate  on  the  price  of 
8  cents  per  pound.  Defendant  refused  to  ac- 
cept and  pay  for  the  goods  because  they  were 
not  what  was  ordered  by  defendant  from 
plaintiff." 

The  plaintiff  demurred  to  the  fifth  plea  np- 
on  the  following  grounds:  (1)  That  It  does 
not  set  up  any  facts  showing  that  the  fraud 
was  perpetrated  by  plaintiff  upon  the  defend- 
ant, or  that  the  plaintiff  made  any  false  or 
fraudulent  representations;  (2)  that  the  al- 
legations of  fraud  were  mere  conclusions  of 
the  pleader.  To  the  sixth  plea  the  plaintiff 
demurred  upon  the  following  grounds:  (1) 
It  does  not  show  that  the  freight  claimed 
therein  was  paid  for  the  plaintiff  or  at  bis  In- 
stance and  request  It  Is  not  shown  that  the 
defendant  returned  or  offered  to  return  the 
twlnleaf  root  to  plaintiff.  (3)  It  does  not 
show  whether  the  money  averred  to  have 
been  paid  by  defendant  was  paid  before  the 
goods  were  received  or  after  they  were  re- 
ceived. PlalntiffB  demurrers  to  the  fifth  and 
sixtli  pleas  were  sustained.  Upon  motion  of 
the  plaintiff,  the  court  struck  the  tenth  plea 
from  the  file.  The  plaintiff  filed  a  replica- 
tion to  the  second,  third,  fourth,  and  ninth 
pleas.  Issue  was  Joined  upon  this  replica- 
tion, the  plea  of  the  general  issue,  and  the 
eighth  special  plea.  The  other  facts  of  the 
case  necessary  to  an  understanding  of  the 
decision  on  the  present  appeal  are  sufficient* 
ly  stated  In  the  opinion. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  aa  asked:  "(2)  If 
the  plaintiff  contracted  to  sell  the  defendant 
plnkroot  and  instead  thereof  shipped  the  de- 
fendant twlnleaf  root  whether  he  knew  that 
It  was  twlnleaf  root  or  not  then  your  ver- 
dict should  be  for  the  defendant  (3)  If  the 
Jury  believe  the  evidence  in  this  case,  their 
verdict  should  be  for  the  defendant  (4)  It 
the  plaintiff  sold  plnkroot  to  the  defendant 
and  knowingly  shipped  the  def^dant  twin- 
leaf  root  then  your  verdict  sbonld  be  for  the 
defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rnllngs  of  the  trial 
court  to  which  exceptions  were  reserved. 

Tate  ft  Walker,  7.  M.  Falkner,  and  Bay 
Rnetaton,  tvr  appellant  Martiii  &  Bosldln. 
for  appellees. 

SHARPE,  J.  Under  the  complaint,  which 
consists  of  common  counts,  plaintiff  sought 
a  recovery  as  for  the  price  of  merchandise, 
consisting  of  medicinal  roots  sold  under  an 
agreement  arrived  at  by  correspondence  be- 
tween the  plaintiff,  who  was  In  Alabama, 
and  the  defendant,  who  was  in  St  Louis, 
Mo. 

Besides  the  general  issue  and  pleas  nnm- 
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bered  5  and  6,  as  to  wblcb  demurrers  were 
sustained,  and  plea  10.  which  was  stricken 
oat,  several  special  pleas  were  filed,  in  which 
the  position  was  assmned  that  the  goods 
plaintiff  claims  for  were  shipped  to  and  re- 
ceived by  defendant  as  "plnkroot,"  but  were 
In  fact  "twinleaf  root."  Pleas  2,  3,  4,  and  9 
were  met  by  the  following  replication,  on 
which  Issue  was  Joined,  and  which  disclosed 
the  veralon  of  the  transaction  relied  on  by 
the  plaintiff:  "The  plaintiff  desiring  to  sell 
certain  roots,  and  not  knowing  their  com- 
mercial name  or  value,  sent  a  sample  thereof 
to  the  defendant,  a  large  dealer  in  various 
herbs  and  roots,  requesting  defendant  to 
quote  prices  thereon.  Defendant  named  the 
sample  'plnkroot,*  and  made  a  price  thereon, 
whereupon  plaintiff  made  numerous  ship- 
ments of  said  root  to  defendant,  which  was 
received  by  defendant  on  Its  own  Inspection 
as  plnkroot,  and  paid  for  as  such.  The  claim 
sued  on  Is  for  the  price  of  the  last  ship- 
ment ordered  by  defendant,  which  shipment 
was  the  Identical  article  or  root  of  the  orig- 
inal sample  and  the  various  other  shipments, 
which  were  pronounced  plnkroot  by  defend- 
ant. Wherefore  plaintiff  says  defendant  Is 
liable,  becanse  he  delivered  the  article  sold 
to  and  ordered  by  defendant,  whether  its 
true  name  is  'twinleaf  roof  or  'plnkroot/*' 
In  the  matters  assigned  as  error,  we  find 
no  cause  for  reversing  the  Judgment.  The 
counterclaims  set  up  by  pleas  6  and  6  are 
not  shown  by  the  averments  of  the  pleas, 
respectively,  to  have  been  well  founded.  To 
all  that  appears  from  the  averments,  the 
freight  payment  therein  claimed  for  may 
have  been  made  voluntarily,  and  not  for  or 
at  the  request  of  plaintiff.  The  other  pay- 
ments mentioned  in  those  pleas  as  having 
been  made  to  plaintiff  are  not  shown  by  the 
pleadings  to  have  been  attended  by  any 
breach  of  contract,  or  to  have  been  induced 
by  any  misrepresentation  or  other  conduct, 
operating  a  fraud  on  defendant,  or  otherwise 
giving  rise  to  a  liability  against  the  plaintiff. 
The  demurms  to  tluse  pleas  were  properly 
sustained. 

Of  whatever  was  meritorious  In  plea  10, 
defendant  had  the  benefit  in  other  pleas,  and 
hence  the  striking  out  of  tbli  plea  was  with- 
out Injury. 

The  Issues  Involve  no  question  of  fraud, 
being  Joined  alone  on  plea  1,  which  merely 
denied  Indebtedness,  plea  8,  which  only  pre- 
sented a  set-off  arising  from  freight  charges 
averred  to  have  been  paid  by  plaintiff,  and 
on  the  replication.  Such  being  the  Issues,  the 
question  asked  plaintiff  on  cross-examination, 
as  to  what  he  paid  for  the  roots,  called  for 
Immaterial  matter.  Louisville  Jeans  Oloth- 
tng  Company  v.  LIschkoff,  209  Ala.  136,  19 
South.  436;  A.  G.  S.  R.  R.  Co.  v.  Moore,  109 
Ala.  393,  19  South.  804;  Roden  v.  Brown, 
103  Ala.  324.  15  South.  598;  Central  of  Geor- 
gia Railway  Company  v.  Main,  135  Ala.  451, 
88  South.  480. 

There  was  evidence  tending  to  prove  the 


averments  of  the  replication— Uiat  the  goods 
supplied  In  fulfillment  of  defendant's  order 
for  plnkroot  corresponded  with  a  sample  It 
had  previously  Inspected  and  named  in  Its 
negotiations  with  the  plaintiff  as  plnkroot, 
and  that  it  purchased  these  goods  In  reliance 
upon  its  own  conception  of  the  kind  and 
quality  of  the  sample,  and  not  upon  any  rep- 
resentation or  warranty  of  the  plaintiff. 
From  the  conditions  disclosed  by  this  phase 
of  the  evidence,  the  law  does  not  raise  any 
implied  warranty  on  plaintiff's  part  that  the 
goods  should  be  suitable  for  defendant's  pur- 
poses. Gachett  v.  Warren,  72  Ala.  288.  If, 
as  might  have  been  found  from  the  evidence, 
the  goods  delivered  were  of  the  kind  Intend- 
ed to  be  contracted  for,  the  plaintiff  was 
entitled  to  recover,  though  they  were  differ- 
ent In  name  and  quality  from  what  is  gener- 
ally known  as  "plnkroot"  Hence  cliarge  3 
requested  by  defendant  was  rightly  refused. 
The  refusal  of  charges  2  and  4  was  not  Im- 
proper. They  were  each  calculated  to  mis- 
lead the  Jury  to  assume  that  the  subject* 
matter  of  the  contract  was  necessarily  deter- 
minable by  the  name  applied  to  It  In  the  cor* 
respondence  between  the  parties,  rather  than 
the  real  understanding  of  the  parties,  as  evi- 
denced by  the  dealings  had  between  them. 
Including  the  correspondenca. 
Judgment  affirmed. 


BELL  T.  STATE. 
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(Supreme  Court  of  Alabama.  Jan.  20,  1904.) 
BHBEZZLEMBNT— INDICTMBNT-SUFFICIBNCT. 

1.  An  indictment  charzing  that  the  defendant 
"did  embezzle  or  frandelentty  convert"  is  sufS- 
dent,  nader  Code  1896,  S  4660,  providing  that 
an  officer  of  a  bank  "who  embezzles  or  frand* 
ulentiy  converts"  money  or  property  in  the  poa* 
session  of  the  bank  shall  be  punished,  etc. 

2.  An  indictment  for  embezzlement  is  not  In- 
definite and  uncertain,  Id  spelling  "fraudulent- 
ly" "fraudelenay." 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Irvine  Bell  was  convicted  of  embezzlement 
and  appeals.  Affirmed. 

The  Indictment  under  which  the  appellant 
In  this  case  was  tried  and  convicted  was  Id 
words  and  figures  as  follows:  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment,  Irvine  Bell,  being 
the  clerk,  agent,  or  servant  of  W.  M.  Hud- 
son &  Co.,  a  partnership  composed  of  W.  M. 
Hudson,  L.  Lssseter,  and  B.  F.  Yarbroi^h, 
did  embezzle  or  fraudelently  convert  to  his 
own  use  money  to  about  the  amount  of  fifty 
dollars,  the  personal  property  of  the  said  W. 
M.  Hudson  &  Co.,  a  partnership  as  aforesaid, 
which  said  money  had  come  Into  the  posses- 
sion of  the  said  Irvine  Bell  by  virtue  of  his 
employment  as  such  clerk,  agent,  or  servant, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."    To  this  Indictment  the  defrad- 

f  1.  Sm  Embezzlement,  voL  U,  Cent.  Die  1 17. 
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ant  demurred  upon  the  following  groimda: 
"(1)  It  falls  to  aver  that  the  defendant  em- 
bezzled or  fraudoloitly  converted,  etc.,  but 
cbai^es  that  the  defendant  did  embezzle 
or  fraudulently  convert,  etc.;  (2)  It  Is  In- 
definite and  uncertain,  In  this:  It  uses  the 
word  'fraadelently'  Instead  of  'fraudulent- 
ly/ "  This  demurrer  was  overruled,  and  the 
overruling  of  the  demurrer  presents  the  only 
question  for  consideration  on  this  appeal. 

Mamy  WUson,  Atty.  Gen^  for  the  Btat& 

DOWDEIiL,  J.  The  defendant  was  Indict* 
ed  for  embezzlement,  under  section  4660  of 
the  Code  of  1896.  A  demurrer  was  inter- 
posed to  the  indictment,  and  was  overruled 
by  the  court  This  action  of  the  court  Is  the 
only  question  prraented  for  consideration. 
The  first  ground  of  the  demurrer  ctiallenges 
the  sufficiency  of  the  indictment,  In  that  It 
charges  that  the  defendant  "did  embezzle 
or  fraudulently  convot,"  etc.  The  second 
ground  challenges  the  sufficiency  of  the  In- 
dictment because  the  word  "fraudulently"  Is 
spelled  "fraudelently."  Both  grounds  are 
wholly  without  meri^  and  the  trial  court 
committed  no  error  In  its  ruliiif. 

Affirmed. 


aU  Alk  S78) 

JONES  T.  McNBAIiY  et  tl 
{Supreme  Court  of  Alabama.    Jan.  21.  1904.) 

DEEDS  —  REFORMATION  —  PI.EADINQS  —  CON- 
STRUCTION —  NBGBSSART  ALLBOATIONS  — 
LACHES— BQUITT  JURISDIOTION  —  GRANTIMO 
COUPLETS  RELIEF. 

1.  Where  a  bill  for  r^rmation  of  a  deed  by 
a  snlnequent  pardiaser  of  the  property  does 
not  allege  her  want  of  notice  of  the  mistake, 
construing  it  most  strongly  against  the  com- 
plainant, she  must  be  held  to  have  known  of  the 
mistake  when  she  acquired  her  rights. 

2.  A  purchaser  is  «ititled  to  her  grantoi's 
right  to  enforce  correction  of  a  description  in  a 
pnor  deed  to  a  portif»]  of  the  premises  executed 
by  the  grantor  to  another. 

8.  The  right  to  reformation  of  a  deed  Is  not 
affected  by  wfaeUwr  It  Is  one  of  bargain  and 
sale  or  of  gift. 

4.  It  is  not  necessary  that  a  purchaser  of 
property  should  be  In  possession  of  the  premises 
in  order  to  obtain  a  correction  of  a  mistake  in 
tiie  description  of  a  prior  deed  to  a  portion  of 
the  premues  execnted  by  her  grantor  to  an- 
other. 

5.  Complainant  in  a  salt  to  correct  a  descrip- 
tion in  a  deed  was  not  guil^  of  laches  In  bring- 
ing her  suit  where  she  had  been  in  possession 
of  the  portion  of  the  premises  to  which  she  bad 
a  deed  ever  since  its  execntion,  and  her  mort- 
gagor and  grantor  had  been  In  possession  oi  the 
other  portion,  and  the  bill  was  filed  promptly 
after  defendant,  who  claimed  title  under  the 
deed  in  which  the  mistake  was  made,  disclos- 
ed her  intention  to  disturb  complainant's  pos- 
session, 

6.  It  is  not  necessary  that  a  bill  for  the  c<Nr- 
rection  of  a  mistake  In  a  deed  allege  when 
complainant  discovered  the  mistake. 

7.  It  is  not  necessary  that  a  bill  for  correction 
of  a  mistake  in  a  deed  allege  that  complainant 
made  a  reqnest  to  defendant  to  correct  the  mis- 
take when  defendant  had  instituted  ejectment 
against  complainant's  tenant. 

^  2.  afe  RafOrmaUon  of  InBtramants,  vol.  IL  OsoL 


&  Wlwre  *  bill  presents  ft  case  for  tiw  cor- 
rection of  a  deed,  the  conrt  will  grant  full  re- 
lief to  the  end  of  foreclosing  a  mortgage  given 
by  defendant  to  complainant  on  a  portion  of  the 
same  premises,  if  the  evidence  establishes  the 
right  to  the  correction. 

Appeal  from  Chancery  Court,  Lee  County; 
Richard  B.  Kelly,  Chancellor. 

Bill  by  Ida  E.  Jones  against  Mrs.  Florence 
Q.  McNealy  and  others.  From  a  decree  sus- 
taining demurrers  to  the  bill,  complainant 
appeals.  Reversed. 

The  purpose  of  the  Mil.  as  amended,  was 
to  have  a  deed  executed  by  Mrs.  Lou  V. 
Smith  to  her  daughter,  Mrs.  McNealy,  re- 
formed, corrected,  and  canceled  as  to  a  cer- 
tain portion  of  a  lot  described  therein,  and 
purported  to  be  conveyed  by  said  deed.  This 
relief  was  based  upon  the  grounds  that  Mrs. 
Smith  did  not  intend,  nor  was  It  understood 
between  her  and  Mra  McNealy  that  she 
should,  convey  the  whole  of  said  lot,  but  a 
certain  designated  portion  tiiereof.  The  com- 
plainant, among  other  things,  averred  in  her 
bill  that  after  the  execution  of  said  deed  to 
her  daughter,  Mrs.  McNealy,  the  said  Lou 
V.  Smith  executed  a  deed  to  the  complainant 
conveying  a  certain  specifically  described 
portion  of  said  lot,  and  that  the  complainant 
had  erected  valuable  improvements  in  the 
shape  of  houses,  eta,  on  the  portlOD  of  the 
lot  conveyed  to  her.  It  was  further  averred 
that  upon  another  portion  of  the  lot,  to  which 
It  was  the  Intention  of  Mrs.  Smith  to  retain 
title,  after  conveying  the  portion  of  said  lot 
to  Mrs.  McNealy,  Mrs.  Smith  had  given  a 
mortgage,  and  that  this  mortgage  had,  at  the 
request  of  Mrs.  Smith  and  Mrs.  McNealy, 
been  pnrcliased  by  and  assigned  to  the  com- 
plainant It  waa  further  averred  that,  not- 
withstanding the  mistake  which  had  been 
made  in  the  description  of  the  land  intend- 
ed to  be  conveyed  by  Mrs.  Smith  in  her  deed 
to  Mrs.  McNealy,  the  said  Mra.  McNealy  In- 
stltQted  two  s^arate  suits  of  ejectment 
against  the  tenants  of  the  complainant,  and 
that  said  suits  were  then  poiding.  The  prayn 
of  the  bill  was  for  an  Injunction  to  re- 
strain the  further  prosecution  of  the  eject- 
ment suits,  and  that  the  deed  be  corrected  so 
as  to  speak  the  real  intention  of  the  parties, 
and  that  it  be  canceled  so  far  as  the  portion 
of  the  lot  wliich  had  been  conveyed  to  the 
complainant  and  wtdcb  had  been  conveyed 
In  the  mortgage  subsequently  assigned  to  the 
complainant.  It  was  further  prayed  that  the 
amount  due  upon  said  mortgage  be  ascertain- 
ed, and  that  the  said  mortgage  be  foreclosed. 

Houston  &  Power  and  Geo.  A.  Hays,  for 
appellant  Barnes  ft  Doke,  for  appellees. 

TYSON.  J.  The  bin,  as  amended,  to  which 
the  demurrer  was  sustained,  seeks  to  have  a 
certain  deed  executed  by  Mrs.  Smith  to  her 
daughter,  Mra.  McNealy,  reformed  and  can- 
celed as  to  a  certain  portion  of  the  lot  de- 
scribed In  it  and  purported  to  be  conveyed 
by  It  and  to  correct  the  description  in  the 
mortgage  now  held  by  complainant  and  to 
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foreclose  It,  and  otao  to  enjoin  certain  ac- 
tions of  oJectment  Instituted  Mrs.  BCc* 
Neal7.  etc  tit  proceeds.  In  so  Car  as  the  ref- 
ormatlffli  and  cancellation  of  tba  de^  under 
which  Mrs.  McNealy  claims  title  to  the  whole 
lot,  upon  two  theories:  First,  upon  the 
ground  of  a  mntoal  mistake  by  the  parties 
to  It;  and,  second,  In  the  event  there  was  no 
mistake,  upon  tbe  ground  of  an  esb^pel  In 
pals  predicated'  upon  the  oondact  of  Mrs. 
McNealy.  The  right  ot  the  complainant  to 
the  relief  she  seeks  Is  based  upon  two  convey- 
ances—one a  mortgage,  ref ored  to  above,  ac- 
quired Jsy  tranafer,  and  the  other  a  dee<t- 
both  of  which  were  executed  W  Mrs.  Smith, 
coDveTlng  a  certain  portion  of  the  lot  covered 
by  the  deed  j/rvwUmatj  executed  by  Mrs. 
Smith  to  her  daughter.  A  demorrer  comprlft- 
Ing  11  assignments  was  Interposed  to  the  bill 
as  amended.  The  chancellor.  It  appears,  only 
regarded  the  first  two  grounds  meritorious. 
These  two  practically  raise  tbe  same  qnes* 
tlon.  They  go  to  the  entire  Ull,  and  chal- 
lenge the  ri^ht  of  the  complainant  to.rdlef 
uixm  the  ground  that  It  Is  not  shown  that 
she  had  no  notice  or  fcnovriedge  of  the  alleged 
mistake  In  the  deed  from  Mrs.  Smith  to  her 
daughter.  It  la  true  the  bm  does  not  allege 
h»  want  of  notice  or  knowledge  of  the  filet 
And,  construtDg  tte  averment  most  Mmngly 
against  the  complainant.  It  must  be  taken 
that  she  knew  of  the  mistake  wben  rtie  ac- 
quired her  rights  under  tbe  conveyances  she 
now  holds.  Knowing  this,  sbe  also  knew 
that  Mrs.  Smith  had  the  right  to  have  her 
deed  to  her  daughter  corrected.  LarUns  t. 
Blddle,  21  Ala.  2S2;  note  on  page  614,  Am. 
St  Having  acquired  Mrs.  Smith's  right 
to  tbe  part  of  tbe  lot  In  controversy,  the  com- 
plainant takes  hee  places  and  iB  aiUtled  to 
enforce  tbat  right  In  the  matter  of  the  mis- 
descriptton.  This  point  was  raised  by  Uto 
demurrer  to  the  Mil  in  the  case  at  Harris  v. 
Ivey,  114  Ala.  303,  21  South.  422,  which  was 
filed  by  a  purchaser,  as  here,  to  have  correct- 
ed a  misdescription  of  the  lands  cuitalned 
In  a  deed  previously  executed  his  grantor 
to  another.  It  was  ruled  to  be  without  merit 
These  grounds  of  demurrw  were  Improperly 
sustained.  If  they  had  been  Interposed  sole- 
ly to  thst  phase  <3£  the  bill  which  relies  up<m 
the  estoppel  in  pals,  we  are  not  prepared  to 
say  whether  they  are  well  taken  or  not 
That  question  is  not  presented,  and  we  tbere- 
fbre  decline  to  expreu  an  opinion  on  It 

Nor,  for  that  matt»,  are  any  of  the  other 
grounds  of  demurrar  well  taken,  as  we  shall 
proceed  to  show.  The  deed  from  Mrs.  Smith 
to  Mrs.  McNealy,  her  daughter,  sought  to  be 
corrected,  expresses  the  ctmslderation  of  95 
paid,  and  for  love  and  affection,  and  contains 
covenant  of  warranty,  Whetlier  It  la  one  of 
bargain  and  sale  or  of  gltt  is  Immaterial, 
stace,  if  It  be  tbe  one  or  tbe  other,  Mrs.  Smitb 
would  have  hod  the  right  to  have  it  reform- 


ed, larklns  t.  Blddle,  siwra;  Weathers  v. 
Hill.  92  Ahi.  «)2,  9  South.  412.  The  third 
ground  of  demurrer  is,  therefore,  not  well 
taken. 

The  tttle  asserted  by  complainant  being 
equitable,  it  Is  not  necessary  for  the  pur- 
poses of.  this  bill  tiiat  she  should  be  In  pos- 
soKlott,  since  she  has  no  adequate  remedy  at 
law.  BcholB  T.  Hubbard.  90  Ala.  300,  and 
autboritlea  there  cited.  Nor  can  laches  be 
Imputed  to  her  on  the  facta  alleged.  Com- 
plainant has  been  In  the  poraession  of  that 
portion  of  the  lot  to  which  she  had  a  deed 
ever  since  Ita  execution;  and  the  mortgagor, 
Mrs.  Cbnltb,  also  Mrs.  McNealy'a  grantor,  baa 
all  along  been  In  the  undisturbed  poasrasion 
of  tbe  other  portion  of  It  This  bill  was  filed 
promptly  after  Blrs.  McNealy  made  known 
ber  Intention  to  disturb  comi^inantfs  poa- 
session.  Nor  is  it  necessary  that  the  bill 
should  allege  when  conqtlainant  discovered 
the  mistake  in  the  description,  or  that  a  re- 
quest or  demand  was  made  by  her  on  the  re- 
spondent Mrs.  McMealy,  to  conect  the  mla- 
take  before  tiie  trill  was  filed.  Mrs.  McNea- 
ly*B  attitude  In  the  mattv  ct  instltnting  the 
suite  In  ejectment  excluded  all  expectation 
that,  had  a  request  or  demand  been  made 
upon  her,  she  would  have  oompUed  iritt  It 
Weathers  v.  lUU,  supra;  Huold  t.  Weaver, 
72  Ala.  37S.  The  avermente  of  the  bill,  when 
taken  hi  connection  with  the  atipnlations  con- 
tained in  the  mortgage,  anffldently  show  a 
maturity  of  the  debt  secured  by  It  and  a  de- 
tanlt  on  fbe  part  of  the  mortgagin:  that  enti- 
ty complainant  to  have  It  foreclosed.  What 
we  have  aaid  disposes  of  those  asslgnmente 
of  demurrer  interposed  by  both  respondenta 
adversely  to  each  of  them. 

The  remaining  grounds  asserted  s^aratoly 
by  each  of  tin  reqwndenta  attack  Qie  bill  for 
mulUtarionsnesB,  but  are  confined  to  the  first 
phase  of  the  bin,  which  seeks  relief  on  ac- 
count of  the  mistake  in  the  deed  executed  by 
Bfirs.  Smith  to  ber  co-respondent  Mrs.  Mc- 
Mealy. Complatoant  claims  an  equitable  ti- 
tle to  all  the  lands  In  controversy  from  the 
same  grantor,  Mrs.  Smltli,  and  also  assivto 
tiiat  all  Ow  lands  claimed  by  ber,  whether  ac- 
quired by  deed  or  mortgage,  were  by  mistake 
Included  In  tbe  deed  from  Mrs.  Smith  to  Mrs. 
McNealy.  Tbe  bill  prcq>erly  presenta  a  case 
for  tbe  exerdse  of  tbe  courtfs  Jurisdiction  to 
reform  and  correct  the  deed,  and  tbe  court 
will  grant  full  relief  to  tiie  end  of  foreclosing 
tbe  mortgage,  if  the  complainant  establishes 
by  evidence  her  right  to  a  correctlim  of  the 
misdescription.  Bleler  v.  Dreher,  129  Ala. 
384,  80  South.  22;  McG^ee  T.  I.ehman,  Dnrr 
&  Co.,  OS  Ala.  319.  These  grounds  of  demurs 
rer  are  therefore  not  well  taken.  It  follows 
that  the  decree  appealed  from  must  be  re- 
versed, and  a  decree  will  be  haw  rendered 
overruling  the  demurrer. 

Reversed  and  rendered. 
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MEMORANDUM  DBOIBIONa 


BIRMINGHAM  AUDITORIUM  C?0.  t. 
JACKSON.  (Supreme  Court  of  Alabama.  Dec. 
17,  1908.)  Appeal  from  Circuit  Court,  Jeffer- 
80D  County;  A.  A.  Coleman,  Judge.  Banks  & 
Selheimer,  for  appellant.  Bowmau,  Harsb  & 
Beddow,  for  appellee.  The  appeal  Is  dismissed 
br  agreemoit  nf  parties.  Opinion  per  cariam. 

BIRMINGHAM  BY.  &  BLEOTBIG  GO.  r. 
JONES.  (Supreme  Court  of  Alabama.  Not. 
26,  1903.)  Appeal  from  City  Court  of  Birming- 
ham; Chas.  A.  Senn,  Judge.  Walker,  Tillman, 
Campbell  &  Walker,  for  appellant.  Bowman, 
Harsh  &  Beddow,  for  appellee.  Thia  was  an 
action  brought  by  the  appellee,  Settle  Jones, 
against  the  appellant,  the  Birmingham  Rail- 
way &  Electric  Company,  to  recover  damages 
for  personal  injuries,  alleged  to  have  been  sns- 
tained  by  the  plaintiff  while  alighting  aa  a  pas- 
senger from  one  of  the  defendant's  street  cars. 
There  was  a  Judgment  in  favor  of  the  plaintiff. 
The  defendant  made  a  motion  for  a  new  trial, 
which  was  overruled.  From  the  judgment  re- 
fusing to  grant  tha  motion  for  a  new  trial,  the 
defendant  appeals,  and  aft^gns  the  roidition 
thereof  aa  error.  Affirmed.  Opinion  br  Dow- 
dcU.  J. 


GHAPHAN  T.  DOZIBR.  (Supreme  Court  of 
Alabama.  Nov.  17,  1903.)  Appeal  from  Chan- 
cery Court,  Perry  County;  Thos.  H.  Smith, 
Chancellor.  J.  H.  Stewart,  W.  O.  Johnson, 
and  Pettus,  Jeffries  &  Partridge,  for  appellant 
Mallory  &  Mallory  and  W.  F.  Hogae,  for  a[k- 
pellee.  The  bill  in  this  case  was  filed  by  the 
appellant  against  the  appellee,  to  avoid  and 
annol  an  alleged  aettlnnent  between  complain- 
ant and  reepondent^  after  an  agreement  for 
dissolution  ox  their  partnership,  of  partn»«hip 
property,  upon  the  grounds  of  certain  alleged 
fraudulent  representations  indocing  the  com- 
plainant to  agree  to  said  settlement.  On  the 
final  BubmlHsion  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  com- 
plaiiiant  was  not  entitled  to  the  relief  prayed 
tor,  and  ordered  his  bill  dismissed.  From  this 
deraee  tiie  complainant  appeals,  and  assigns  the 
rendition  theieof  as  error.  Opinion  by  Ty- 
son, J, 


GOOPEB  &  CO.  T.  SEARS  et  al.  (Supreme 
Court  of  Alabama.  Jan.  12,  19040  Appeal 
from  Cleburne  County  Court;  T.  J.  Burton, 
Judge.  The  appeal  is  dismissed  by  apfwllants. 
Opinion  per  curiam. 


COSTON  V.  ROACH  et  al.  (Sopreme  Coart 
of  Alabama.  Jan.  13,  1904.)  Appeal  from  Cir- 
cuit Court,  Shelby  County;  A.  H.  Alston, 
Judge.  The  appeal  is  dismissed.  Opinion  per 
curiam. 


HILLMAN  V.  STATE.  (Supreme  Court  of 
Alabama.  June  3,  1903.)  Appeal  from  City 
Court  of  Montgomery;  WilliaiD  H.  Thomas, 
Judge.  Massey  Wilson,  Atty,  Oen.,  for  the 
State-  The  appellant  in  this  cose,  Hudson  Hill- 
man,  was  indicted,  tried,  and  convicted  for  re- 
moving or  disposing  of  property  upon  which 
there  was  a  lien.  The  Jndgiiient  of  conviction 
is  affirmed.  Opinion  by  McOlellan,  G.  J. 


HUNT  T.  STATE.  (Supreme  Court  of  Ala- 
bama. Nov.  19.  1903.)  Appeal  from  City 
Court  of  BirmiDgham;  Chas.  A.  Senn,  Judge. 
Massey  Wilson.  Atty.  Qen.,  for  the  State. 
This  was  an  appeal  from  an  order  of  the  judge 
of  the  city  court  of  Birmiagham  denying  the 
discharge  of  tjie  appellant  on  habeas  corpus 
proceedings.  The  appeal  is  dismissed  on  mo- 
tion of  appellant.  Opinion  p«r  curiam. 

Ex  parte  JACKSON.  (Supreme  Court  of 
Alabama.  July  10,  1903.)  Petition  for  manda- 
mus. Gunter  &  Gunter,  for  petitions.  Gor- 
don MacDonald,  for  respondent.  Fetitiott  die- 
missed.  Opinion  per  curiam. 

JAMES  T.  ST.4.TE.  (Supreme  Court  of  Ala- 
bama. June  90.  1908.)  Appeal  from  Circuit 
Court,  Shelby  County ;  A.  H.  Alston^  Judge.  J. 
W.  Bush,  for  appelant  Massey  Wilson,  Attf . 
Gen.,  for  tbe  State.  The  appelant  in  this 
case  was  indicted,  tried,  and  couvlcted  for  mur- 
der in  the  first  degree,  and  sentenced  to  the 
penitentiary  for  15  yeara  The  jodfonent  Is  afr 
firmed.  Opinion  by  Dowdell,  J. 

LOUISTILUl  ft  N.  R«  CO.  SOLOMON. 
(Supreme  Court  of  Alabama.  June  30,  1903.) 
Appeal  from  Circuit  Court,  Escambia  County; 
J.  C.  Richardson,  Judge.  Chas.  P.  Jones,  for 
appellant.  G.  W.  L.  Smith,  for  appellee^  The 
judgment  in  this  case  was  affirmed  on  the  au- 
thority of  L.  A:  N.  R.  B.  Co.  v.  Solomon,  34 
South.  1025.  Opinion  by  Haralson,  J. 


LUCAS  T.  STATE.  (Suprane  Court  of  Ala- 
bama. Jan.  12.  1904.)  Appeal  from  Circuit 
Court,  Chilton  County;  N.  D.  Denson,  Judge. 
W.  A.  Collier,  for  appellant.  Massey  Wilson, 
Atty.  Gen.,  and  S.  L.  Brewer,  for  the  State. 
Tbe  appellant  in  this  case  waa  indicted  and 
tried  for  murder,  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  tbe  peni- 
tentiary for  IS  years.  The  Judgment  of  conrlo 
tion  is  affirmed.  O^nion  by  McGlellan,  G.  J. 


McARTAN  T.  STATE.  (Supr«ne  Court  of 
Alabama.  July  10,  1903.)  Appeal  from  Cir- 
cuit Court,  Covington  County;  John  P.  Hub- 
bard, Judge.  Powell  &  Albritton  and  C.  E. 
Hamilton,  for  appellant.  The  proceedings  in 
this  case  were  had  unAee  the  back  tax  commis- 
sion law,  whereby  it  was  sought  to  subject  to 
taxation  the  leasehold  estate  of  tbe  appellant 
In  certaiu  acres  of  land.  From  a  judgment  in 
favor  of  the  state,  the  present  appeal  is  pros- 
ecuted. The  Jndginent  is  reversed,  and  the 
cause  remanded,  on  the  aothoritr  of  Aahe-Car- 
90D  Co.  v.  Sute  (Ala.)  35  Bourn,  38.  Opinion 
by  Haralson,  J. 


McOTX)UD  T.  MALLOOK  et  al.  (Supremo 
Court  of  Alabama.  Nov.  23,  1903.)  Appeal 
from  City  Court  of  Birmingham;  W.  W.  Wil- 
kerson.  Judge.  The  appeal  is  dismissed  for 
want  of  prosecution.   Opinion  p»  curiam. 


MAYOR.  ETC.,  OP  BIBMINGHAM  t. 
DURHAM.  (Supreme  Court  of  Alabama. 
Not.  26,  1803.)    Appeal  from  Oitj  Oooit  oC 
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Binnliifhani;  Ohaa.  A.  Sena.  Tndg*.  BL  D. 
Smtth,  {or  ftppellant  Ward  St  ^ngbtoo,  for 
appellee.  Ttus  action  was  broaght  bj  tbe  ap- 
pellee against  the  appellaat  to  recover  damages 
resulting  from  tbe  pollatiaD  of  a  stream,  hy  the 
emptring  therein  of  tbe  sewerage  of  the  dtr  of 
Birmiugnam,  which  stream  ran  through  plain- 
tiff's land.  There  was  judgmeDt  In  favor  of 
the  plaintiff,  assessing  bis  damages  at  $168. 
The  defendant  appeals.  Jadgmeot  is  afflrmed, 
on  the  ButhoritT  of  Mayor  and  Aldermen  of 
Birmingham  t.  JLaod,  137  Ala.  638;  84  Sooth. 
61S.  Opinion  by  Dowdell,  J. .  - 


MBRRILL  et  aL  V.  BCBADOIt.  (Supreme 
Court  of  Alabama.  Jan.  12.  1904.)  Appeal 
from  Chancery  Court,  Clebaroe  Count j;  Rich- 
ard B.  Kelly,  Gbaacellor.  Merrill  &  Merrill, 
for  appellant.  Blackwell  A  Agee,  for  appel- 
lees. Tbe  cause  was  submitted  mi  motion  to 
dismiss  tbe  appeal.  The  appeal  WM  diniased. 
Opinion  per  curiam. 


MINTIETTS  T.  STATE.  (Supreme  Court  of 
Alabama.  Not.  26,  1903.)  Appeal  from  Cir- 
cuit Court,  Walker  County;  James  J.  Ray, 
Judge.  John  W.  Sherer,  for  appellant  Mas- 
sey  Wilson,  At^.  Gen.,  for  the  state,  l^e  ap- 
pellant was  iumcted,  tried,  and  convicted  for 
murder  in  the  second  degree,  and  Bentencod«to 
be  hung.  The  appeal  is  dismissed  on  motion 
of  appeuant.  Oinmon  per  curiam. 


SCARBROUGH  t.  MARTIN.  (Supreme 
Court  of  Alabama.  Jan.  12,  1904.)  Appeal 
from  City  Court  of  Gadsden,  In  Equity:  Thom- 
as W.  Colemau,  Jr.,  Judge.  Knox,  Acker  & 
Blackmon  and  J.  T.  Green,  for  appellant.  The 
appeal  la  diaDlaaed  by  appellant.  Opinion  per 
curiam* 


SOUTHERN  MUT.  AID  ASS'N  r.  HOLT. 
(Supreme  Court  of  Alabama.  Not.  IS,  1903.) 
Appeal  from  City  Court  of  Birmingbam;  Chas. 
A.  eenn.  Judge.  Ward  &  Houghton,  for  ai^el- 
lant.  A.  O.  L«ne  and  Frank  S.  White,  fw  ap- 
I>ellee.  The  appeal  is  dismissed  by  agreement 
of  parties.  Opioion  per  curiam. 


STANDARD  GROGBRT  CO.  t.  McLESTER 
VAN  H008E  CO.  et  al.  (Supreme  Court  of 
Alabama.  Not.  24,  1908.)  Appeal  from  Otty 
Court  of  BirmiDgham:  W.  W.  Wilkerson, 
Judge.  Bowman,  Harsh  &  Beddow,  for  appe- 
lant Cabaniss  &  Weakley,  for  appellees.  The 
appeal  is  dismissed  in  accordance  with  agree- 
ment of  parties.   Opinion  by  Dowdell,  J. 


STATE  T.  RAINES.  (Sapreme  Court  of  Ala- 
bama. Dec.  17,  1903.)  Am)eal  from  Probate 
Court,  Monroe  County;  N.  J.  Stallwortb,  Judge. 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 
Miller  &  Miller,  for  appellee.  The  appeal  in 
this  case  was  from  an  order  of  the  judge  of 

{trobate  of  Monroe  county  admitting  the  appel- 
ee,  Wea  Raines,  to  bail  on  habeas  corpus  pro- 
ceedings. On  motion  of  the  i4>peltee,  the  bill  of 
exceptions  was  stricken  from  the  file.  No  error 
appearing  on  tbe  record,  tbe  judgment  la  af- 
firmed.  OplnitHi  by  Tyacm,  J. 

STATE  T.  TAYLOR.  (Supreme  Court  of 
Alabama.  June  30,  1903.)  Appeal  from  Pro- 
bate Conrt  Coffee  Couuty;  F.  M.  Rushing, 
Judge.  Massej  Wilson,  Atty.  Gen.,  for  the 
State.  J.  F.  Sanders,  for  aK>ellee.  The  ap- 
peal In  this  case  is  from  an  order  of  tbe  judge 
of  probate  of  Coffee  county  on  habeas  corpus 
33SO.-@ 


proceedings  discharging  the  petitioner.  The 
judgment  is  affirmed  on  tbe  anthoritT  of  St«t» 
T.  Smith.  8&  Sooth.  42.  Opinion  by  McCleUai^ 

a  J. 


STATE  T.  WISE  (Suprrane  Court  of  Ala- 
bama. Not.  26,  1903.)  Appeal  from  Circuit 
Court 'Jefferson  Couuty:  A.  A.  Coleman,  Judge. 
Massey  Wilson,  Atty.  Oeu.,  for  the  State.  The 
appeal  in  this  case  is  prosecuted  by  the  state 
Ivom  an  order  of  the  judge  of  the  Teath  judt- 
oial  circuit,  admitting  the  appellee  to  bail.  Tbt 
appeal  la  abated. 


TATUM  T.  JORDAN.  (Supreme  Court  of 
Alabama.  Jan.  IS,  1904.)  Appeal  fftom  Circuit 
Court,  Cherokee  County;  ].  A.  BUtoo,  Jndge. 
R,  F.  Conner,  for  appellant  Matthews  & 
Whiteaide,  for  appellee.  This  cause  was  sub- 
mitted on  motion  to  establish  a  bill  of  exc^ 
tions.  The  motion  to  establish  the  bill  of  excep- 
tioQs  was  oTermled,  and  the  judgment  appealed 
from  la  affirmed.  Opinion  per  curiam. 


THOMAS  T.  CITY  COTTNCIL  OF  MONT- 
GOMERY. (Supreme  Court  of  Alabama.  Jan. 
13,  1004.)  Appeal  from  City  Court  of  Mont;^ 
gomery;  A.  D.  Sayre,  Judge.  Hugh  Nelson,  for 
appellant.  Bay  Rnsbton,  for  appellee.  Thft 
proceedings  In  this  case  were  bad  upon  a  peti- 
tion, filed  by  tbe  appellant,  asking  for  a  writ 
of  mandamus  to  compel  the  city  council  of 
Montgomery  to  carry  out  the  proTisions  of  an 
act  of  the  Iiegislature  of  Alabama,  apinoTed 
February  18,  1903,  entitled  "An  act  to  estab- 
lish a  board  of  commissioners  of  police  for  the 
city  of  Montgomery"  (Acts  1908,  p.  12).  On 
the  filing  of  the  petition  an  altematlTe  writ 
was  issued.  The  defendant  demurred  to  the 
petition,  and  moved  to  quash  the  atternatlTe 
writ  upon  the  ground  that  the  act  under  which 
it  is  sought  to  estatdisb  tbe  board  of  commis- 
sioners of  police  was  unconstitutional.  Upon 
the  submission  of  the  cause  upon  the  demurrer 
and  the  motion  to  quash,  the  court  rendered 
judgment  sustaining  the  motion  and  ordering 
the  petition  dismissed.  From  this  judgment  the 
petitioner  appeals,  .and  assigns  the  r«iditlon 
thereof  01  error.  The  act  in  question  is  held  ui- 
constittttional  and  void^nder  the  authority  of 
LIttie  r.  State  ex  rel.  Hoey,  187  Ala.  669,  84 
South.  820.  Opinion  by  Haralson,  J. 


TINSEL  T.  STATE.  (Supreme  Conrt  of  Ala- 
bama. June  30,  1903.)  Appeal  from  Circuit 
Court,  Geneva  County;  John  P.  Hubbard,  Judge. 
Massey  Wilson,  Atty.  Gen.,  for  the  State.  The 
appellant  in  this  case  was  indicted,  tried,  and 
convicted  for  murder,  and  was  sentenced  to  be 
bung.  The  judgment  of  couTiction  was  afflrm- 
ed. Opinion  by  Dowdell,  J. 


TANDERBILT  et  al.  t.  WEBB.  (Supreme 
Court  of  Alabama.  June  30,  1908.)  ^peal 
from  City  Court  of  Birmingham,  in  Equity;  W. 
W.  Wilkerson,  Judge.  George  A,  Evans,  for  ap- 
pellant. James  E.  Webb,  for  appellee.  The  ap- 
peal in  this  case  was  dismissed.  Opinion  by 
Sharpe,  J. 


VIBERO  t.  STATE.  (Supreme  Court  of  Ala- 
bama. June  SO,  1903.)  Appeal  from  City  Court 
of  Montgomery;  William  H,  Thomas,  Judge. 
Terry  Richardsoo,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State.  Tbe  appellant 
in  this  case  was  indicted,  tried,  and  couTicted 
for  larceny.  The  questions  raised  by  the  record 
En  this  case  are  subRtantially  the  same  which  In 
Vixberg  t.  State  (at  present  term)  36  South.  63, 
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taction.  On  the  aathoritr  <tf  that  oaM,  tiu  jvdff* 
n«nt  in  thl«  ia  affinned. 


WHBELBR  et  al.  t.  WJdBULBR.  (Sapreme 
Coon  of  Alabama.  Jau.  16,  19Qi.)  Appeal 
from  Cleburne  CooDty  Court;  T.  J.  Burton. 
Judge.  MerriU  Sc.  Merrill,  for  appellants.  The 
appeal  waa  diamiaaed.  Opinion  per  eiuiain. 


WILLIAMSON  T.  STATE.  (Snprame  Coart 
of  Alabama.  Nov.  26,  1903.)  Appeal  from  Oir- 
coit  Court,  Lee  Connty;  A.  A,  ETans,  Jud^e. 
Maaser  Wilaoiu  Atty.  Gen.,  for  the  State.  The 
appellant  waa  mdicted,  tried,  and  conTicted  for 
grand  larceny.  The  jodgment  ot  couviction  ia 
afflnnad.  Oi^lon  by  Tyaon,  J. 


WOOD  T.  BUOHBS.  (Supreme  Conrt  of 
Alabama.  June  30,  1008.)  Appeal  from  Clr- 
CDit  Court,  Franklin  County;  A,  H.  Alston, 
Judge.  Almon  &  Bullock,  for  appellant.  W.  EL 
Key,  for  appellee.  Thia  action  waa  brought  by 
the  apjpellant  against  the  appellee.  From  a  judg- 
ment m  favor  ot  the  defendant  the  present  ap- 
peal ia  proaecuted.  The  bill  of  exceptions  was 
irigned  after  the  expiration  of  the  time  fixed 
by  order  of  the  court,  and  cannot,  therefore,  be 
looked  to  tor  any  purpose.  There  are  no  aa- 
aignmoita  of  error  upon  the  record  Moper.  The 
Judgment  la  affirmed.  Opinion  hy  uowdell,  J. 


ALABAMA  COAL  00.  t.  CHRISTOPHER. 
(Supreme  Court  of  Florida.  Jan.  29,  1902.) 
Sirror  to  Circuit  Court,  Duval  Oonnty;  Rhydou 
M.  Call,  Judge.  This  action  was  brought  by 
the  defendant  In  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  pialntlft, 
and  the  defendant  takes  writ  of  error.  John  L. 
Doggett  and  A.  W.  Oockrell  &  Son,  for  plaintiff 
iu  error.  H.  H.  Buckman,  for  defendant  In 
error. 

PER  CURIAM.  The  judgment  la  affirmed. 


ALBION  MIN.  &  MPG.  00.  t.  FINLBT  et 
aL  (Supreme  Court  of  Florida.  May  18,  1902.) 
Appeal  from  CUrcult  Court,  Alachua  County; 
WlUfam  A.  Hocfcer.  Judge.  The  bUl  In  tbla 
cause  waa  filed  by  the  appellant  against  the 
appelleea.  There  was  decree  for  the  defendants, 
and  the  complainant  appeals.  W.  W.  Hampton, 
for  appellant.  Horatio  Davis,  for  appellee. 

PER  GCTBIAM.  Diamlaaad  on  nnBRioe  of 
eoonael  for  appellant. 


A^LEN  V.  PELOT.  (Supreme  Court  of  Flor- 
ida. Jan.  29,  1902.)  Emr  to  Circuit  Court. 
Hillsborough  County;  Barron  Phillips,  Judge. 
This  action  was  brought  by  the  plaintiff  in  er* 
ror  against  the  defendant  in  error.  There  waa 
Judgment  for  the  defendant,  and  the  plaintiff 
takes  writ  of  error.  Q  C.  WhiUker  and  P.  O. 
Knight,  for  plaintiff  in  error.  Wall  ft  Stevtfi, 
for  defaudant  enor. 

FEB  ODBIAM.  The  Judgment  la  affirmed. 

AMERICAN  SAVINGS  ft  LOAN  ASS-N  t. 
BUGB0E  et  al.  (Supreme  Court  ot  Florida. 
May  20,  1902.)  Appeal  from  Circuit  Court. 
Duval  County;  Rhydoo  M.  Gall,  Judge.  The 
bill  in  thia  cause  waa  filed  by  the  appellant 
against  the  appdleea.  There  were  decrees  fm* 
the  defendants,  and  the  complainant  aimeala. 
Walker  ft  L'Engle,  for  appdUant.  H.  H.  Buck- 
man,  for  ^K>elleea 

FEB  CURIAM.  The  deereea  are  affirmed. 


ANDERSON  T.  LAND  MOBTGAOD  BANK 
OF  FI/)R1DA.  Limited,  et  al.  (Supreme  Court 
of  Slorida.  April  14, 1908.)  Appeal  from  Circuit 
Court,  Marion  Oounty;  WiUUm  A  Hotter. 
Judge.  The  hill  in  this  cause  waa  filed  tv  the 
appellant  against  the  appellees  and  others. 
There  waa  decree  tor  the  complainant,  and 
afterwarda  an  order  was  made,  mi  motion  at  ap> 
pelleei,  opening  and  vacating  the  final  decree 
as  to  the  appellees,  and  the  comidainant  ap> 
peals.  H.  L.  Anderson  and  B.  L.  Anderson,  for 
appellant.  W.  B.  Owen  and  O.  T,  UresD.  for 
appelleea. 

PER  CURIAM.  Appeal  diamiaaed  on  snedps 
of  eOBBSel  for  the  appellant. 

ABMINGTON  t.  FULTON.  (Supreme 
Court  of  Florida.  Jan.  16.  1903.)  Skror  to  Gir* 
cuit  Conrt,  Hernando  County;  William  A. 
Hockey  Judge.  This  action  waa  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error. 
There  was  judgment  for  the  defendant,  and  the 
plaintiff  takes  writ  of  error.  O.  C^  Martin,  for 
plaintiff  iu  error.  W.  S.  Jenninvi,  for  defend- 
ant In  error. 

PER  CURIAM.  The  Judgment  ia  affirmed. 


AUDENRIED  V.  GRBOSON  et  al.  (Su- 
preme Court  of  Florida.  May  6, 190Q.)  Appeal 
from  Circuit  Court.  Orange  County;  John  D. 
Broome,  Judge.  The  bill  in  thia  cause  waa  filed 
by  the  appellees  against  the  appellant.  There 
was  decree  for  the  complainants,  and  the  do* 
fendant  appeals.  Arthur  F.  Odlin,  for  appellant. 
Begga  ft  Palmer,  for  aiH>elleea. 

FEB  CUSIAM.  Dismissed  for  tftUnra  to  file 
abatraetg  of  record. 


BBTHBL  T.  JAGKSONVILfiB  ST.  R.  00. 
(Supreme  Ck>urt  of  Florida.  Dec.  10,  1901.) 
Error  to  Circuit  Court,  Duval  Gonn^;  Rhydon 
M.  Oall,  Judge.  Thia  action  was  brought  by 
tile  plaintiff  in  error  against  the  defisndant  in 
error.  There  waa  Jnd^wot  for  the  defiendant, 
and  the  plaintiff  Ukes  writ  of  errw.  W.  H. 
BakM>,  for  plaintiff  in  error.  John  BL  Hart- 
ridge,  for  deEendant  fat  error. 

PER  OUBIAM.  The  Judgment  la  afBrmed. 

BING  et  al.  v.  SLIGH  et  al.  (Supreme 
Court  of  Florida.  Jane  26^  1901.)  Errcv  to 
Circuit  Court,  EUllahonmgh  Oounb^;  W.  A. 
Carter,  Referee.  This  action  was  brought  by 
the  plaintiffs  iu  error  against  the  defendsnts 
in  error.  There  was  Judgment  for  the  defend- 
ants, and  the  plaintiffs  take  writ  of  error.  C. 
G.  WhiUker  and  P.  O.  Knlghtjedr  plalntilh  in 
error.  Gunby  ft  Oihbana  and  WtUiaa  Hmitst^ 
for  defendants  in  error. 

PER  CURIAM.  Tbe  jodgment  la  affirmed. 


BOARD  OF  GOM'BS  OF  JACKSON 
COUNTY  v.  STATE  ex  nsl.  BOARD  OF  PUB- 
LIC INSTRUCTION  OF  JACKSON  COUN- 
TY. (Supreme  Court  of  Florida.  Feb.  17, 
1002.)  Error  to  Circuit  Court,  Jackson  County; 
Evelyn  0.  Maxwell,  Judge.  This  action  was 
brought  by  the  defendant  In  error  against  the 
plaintiff  in  error.  There  waa  Judgment  fO»  the 
relator,  and  the  defendant  takea  writ  of  «ror. 
Rivers  H.  Buford,  for  plaiotlfl  In  error.  Wil- 
liam 6.  Farley  and  BmJ.  8.  Iddd<m,  for  de- 
fradant  in  error. 

PER  CURIAM.  DIsmlased  on  pnedpe  of 
counsel  for  idalutiff  In  error. 


BOND  LUMBER  GO.  et  al.  r.  FBRNAIiD 
at  al.  (Supr«ne  Court  of  Florida.  May  20, 
1900.)   Appeal  from  Olrcnlt  Gour^  Oiange 
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Oomitr;  John  D.  Broomfl^  Judge.  The  bUl  In 
thto  cause  was  filed  the  sppellAfita  asalest 
tli«  anpeUeeB.  There  wu  decree  for  the  de- 
fendaota,  and  the  eomplaiaants  appeal.  J.  Bd- 
ward  Allen,  H.  Jewell,  and  Stewart  dc  Bly,  Cor 
appellantB.  A.  M.  Tiuedur  and  Ouik  Far- 
triage,  for  appelleea. 
PBBOUBIAM.  Decree  afflrmad. 


BBOOKS.  et  aL  T.  JUMBAU.  (Snpreme 
Conrt  of  Florida.  Jan.  11, 1902.)  Appeal  from 
Circuit  Court,  CitmB  Connty;  William  A.  Hock- 
•r.  Judge.  The  bill  in  this  cause  wu  filed 
the  appellants  against  the  appellee.  There  was 
decree  for  the  defendant,  and  the  complainaats 
appeal.  Thomas  P.  Lloyd  and  H.  L.  Anderson, 
for  appellants.  John  G.  Reardon,  for  appellee. 

PER  CURIAM.  Appeal  dlBmissed  upon  proB- 
dpe  of  counsel  for  the  appeUanta. 


CITT  COUNCIL  OF  CITY  OF  SANFORD 
et  al.  V.  STATE  ex.  rel.  SANFORD  WATER- 
WORKS CO.  (Supreme  Conrt  of  Florida. 
Nov.  20,  1901.)  Error  to  Circuit  Court  Orange 
CouDty;  Minor  8.  Joaes,  Judge.  This  action 
was  brought  by  the  defendant  In  error  against 
the  plaintiffs  in  error.  There  was  judgmeut  for 
the  relator,  and  the  defendants  take  writ  of 
error.  Thomas  E.  WUson  and  A.  M.  Thrasher, 
for  plaintiffs  in  error.  Beggs  &  Palmer  and 
G.  S.  Partridge,  for  defendant  In  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
pnecipe  of  couusel  for  the  plaintiSs  in  error. 


DALLAM  T.  BIBBBB  et  al.  (Supreme 
Conrt  of  Florida.  Feb.  11,  1002.)  Appeal  from 
Circuit  Court,  Duval  County;  Rbydon  M.  Call, 
Judge.  The  bill  in  this  cause  was  filed  by  the 
appellant  against  the  appellees.  There  was  de- 
cree for  the  defendanti,  and  the  complainnat 
appeals.  King  &  King,  tot  appellant.  W.  B. 
Xoung,  for  appellees. 

PEB  CURIAM.  Diamlssed  oo  pnecipa  of 
counsel  far  appdiants. 


ELLSWORTH  TRUST  CO.  r.  KIERULFF. 
(Supreme  Court  of  Florida.  May  9.  1902.)  Ap- 
peal from  Circuit  Court,  Osceola  County;  John 
D.  Broome,  Judge.  The  bill  In  this  cause  was 
filed  by  the  applies  against  the  appellaut. 
There  was  decree  for  the  comptainant,  and  the 
defmdant  appeals.  Arthur  F.  OdUn,  for  iw- 
I^Ilant.  G.  A.  Hanson,  for  appellee. 

PEB  OUBIAM.  Dismlassd  for  faUnre  to  file 
abstracts  of  record. 


FLORIDA  CENT.  &  P.  B.  CO.  t.  MAY- 
BEBBY.  (Snprone  Court  of  Florida.  June  26, 
im.)  Error  to  Circuit  Court,  Levy  County; 
William  A.  Hooker,  Judge.  This  action  was 
brought  by  the  defendant  iu  error  against  the 
plaintiff  in  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.  John  A.  Henderson  (E.  A.  Piun^l,  on 
the  brief),  for  plaintiff  In  error.  Horatio  Davis, 
(or  defendant  in  error. 

PER  CURIAM.  The  judgment  la  affirmed. 


FLORIDA  EAST  COAST  RY.  CO.  v.  AN- 
DltEU.  (Supreme  Court  of  Florida.  Dec.  21, 
1901.)  Error  to  Circuit  Court,  St.  Johns  Coun- 
ty; C.  L.  Collins,  Referee.  This  action  was 
brought  by  the  defendant  lu  error  against  the 
plaintiff  in  error.  ^Tiere  was  judgment  for  the 
plaintiff,  nnd  the  defendant  takes  writ  of  error. 
W.  A.  Mri.cWilliams,  for  plaintiff  in  error,  J. 
W.  Henderson,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


FIX>BIDA  BAST  COAST  BT.  00.  r.  HA- 
ZEL. (No.  1.)  (Suprane  Court  of  Florida. 
Dec.  21,  19010  Error  to  Circuit  Court,  Put- 
nam Count?:  William  A.  Hocker,  Judge.  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  There  was  Judg- 
meut for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.  A.  Q.  Hamlin  and  E.  E.  Has- 
kell, for  plaintiff  in  error.  Fowler  &  Fow]er» 
for  defenoaot  in  error. 

PEB  CURIAM.  Tha  judgment  la  affirmed. 

y-LORIDA  BAST  COAST  BY.  00.  v.  HA- 
ZEL. (No.  2.)  (Supremo  Court  of  Florida. 
Dec.  21,  1901.)  Error  to  Circuit  Court,  Put- 
nam County;  John  D.  BlackweD,  Referee. 
This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  In  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendant 
takes  writ  of  error.  A.  O.  Hamlin  and  Beoja- 
rain  P.  Calhoun,  for  plaintiff  in  «-ror.  Fowler 
&  Fowler,  for  defendant  In  error. 

PER  CURIAM.  The  judgment  la  affirmed. 
m-.t ,  i  ,  I 

FrX)RlDA  EAST  COAST  BY.  CO.  v.  HA- 
ZEL (three  cases).  (Supreme  Court  of  Florida. 
Dec.  21,  1901.)  Error  to  Circuit  Court,  St 
Johns  County;  C.  L.  CJolIins,  Beferee.  These 
actions  were  brought  by  the  defendant  In  error 
against  the  plaintiff  in  error.  There  were  judg- 
ments for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.  W.  A.  MaeWilliama,  for  plain- 
tiff in  error.  Harry  W.  Fowler,  for  defendant 
in  error. 

PER  CURIAM.  The  judgmentfl  are  afllrm- 
ed.  The  motion-  of  counsel  for  defendant  in 
error  for  the  allowance  of  an  attorney  fee  for 
defending  each  aolt  in  this  eonrt  ia  denied. 

FLORIDA  EAST  COAST  RY.  CO.  r.  ROB- 
ERTS. (Supreme  Court  of  Florida.  Dec.  21, 
1901.)  Error  to  Cu-cuit  Conrt,  8t  Johns  Coun- 
ty; C.'  L.  Ccdlins,  Beferee.  This  action  was 
brought  b^  the  defendant  in  error  agaiust  the 
plaintiff  m  error.  There  was  judgment  tot 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.  W.  A.  MacWIlliams,  for  plaintiff  in  er- 
ror.  Hatty  W.  Fowler,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  is  affirmed. 
The  motion  of  counsel  for  defendant  in  error 
for  the  allowance  of  an  attorney  fee  for  de- 
fendlug  the  suit  In  this  court  is  denied. 

^FLORIDA  EAST  COAST  RY.  CO.  v. 
YKLVINGTON  (two  coses).  (Supreme  Court 
of  Florida.  Dec  21,  1901.V  Error  to  Circuit 
Court,  St.  Johns  County;  C.  L.  Collins.  Ref- 
eree. These  actions  were  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error. 
There  were  judgments  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  W.  A.  MacWll- 
Itama,  for  plaintiff  in  6rror,  Harry  W.  Fow- 
lex,  for  defendant  in  error. 

PER  CURIAM.  The  judginents  are  affirm- 
ed. The  motion  of  counsel  for  defendant  In 
error  fOr  the  allowance  of  an  attorney  fee  for 
defending  each  suit  In  this  court  Is  denied. 


GEORGIA  SOUTHERN  &  F.  RY.  CO.  v. 
PRICE.  (Supreme  Court  of  Florida.  Jan.  17. 
1902.)  Error  to  Circuit  CJourt,  Putnam  Goon- 
ty;  William  A.  Hocker,  Judge.  This  action 
was  brouRht  by  the  defendant  In  error  against 
the  plaintiff  in  error.  There  was  Jndgmeait  tor 
the  plaintiff,  and  the  defendant  takes  writ  of 
tfror.  Benj.  P.  Oalhonn  and  Henir  Strung 
for  plaintiff  in  error.  Fowler  ft  Fowler,  for  de* 
fendant  In  error. 

PER  CURIAM.  Dismtased  on  pmclpa  Of 
counsel  for  plaintiff  in  error. 
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GIBSON  «t  al.  T.  BSStGAN.  (Supreme  Court 
of  Florida.  Nov.  26,  190L)  E>ror  to  Circuit, 
Court, Franldiu  Coanty;  John  W.  Malooe,  Judge. 
This  action  waa  brouglit  by  the  defendant  in 
error  against  the  plaintiffs  in  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendants 
take  writ  of  error.  W.  B.  Sheppard,  for  plain- 
tiffs in  HTOT.  Fred.  T.  Myers,  finr  defendant  in 
«rror. 

FEB  CUBIAM.  The  Judgment  ti  affirmed. 

GIBSOf}  T.  McALPINB  et  al.  (Sopreme 
Court  of  Florida.  Aim41  7,  1902.)  Krror  to 
Oircuit  Court,  Liberty  County;  John  W.  Ma- 
lone,  Judge.  This  action  was  brought  by  the 
defendants  in  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiffs,  and  the 
defendant  takes  writ  of  error.  O.  H.  B.  Floyd, 
for  plointifr  in  error. 

PEB  CURIAM.  Writ  of  error  dismissed  on 
pradpe  of  counsel  for  the  plaintiff  in  error. 

HBNDEBSON  t.  ANDBBWS  et  aL  (Su- 
preme Court  of  Ftorida.  Mardi  12,  190i£.) 
Appeal  from  Circuit  Court,  Hillsborough  Coun- 
ty; Joseph  B.  Wall,  Judge.  The  bill  in  thia 
cause  was  filed  by  the  appellant  against  the 
appellees.  There  was  decree  for  the  defend- 
ant^ and  the  cooiplainant  appeals.  Barrou 
Phillips  and  W.  B.  Miranda,  for  appellant. 
Peter  O.  Knight,  Wall  &  Hampton,  and  B.  H. 
Myers,  for  appellees. 

P£B  CUBIAM.  Appeal  diamlsaed  on  motion 
of  coonsel  for  appellees. . 


HENDRICKS  t.  PHILIPS.  (Supreme  Conrt 
of  Florida.  April  9,  1902.)  Error  to  Circuit 
Court,  Duval  County;  Khrdon  M.  Call,  Jud^e. 
This  action  was  brought  by  the  defendant  lu 
error  against  the  plaintiff  in  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendant 
takes  writ  of  error.  C.  D.  Riaehart,  for  plain- 
tiff in  error.  Geo.  U.  Walker,  for  defendant  in 
error. 

PEB  CURIAM.  Writ  of  error  dismissed  <m 
motion  of  counsel  for  plaintiff  in  error. 


HENDRY  et  al.  t.  HAWTHORNE  et  al. 
(Supreme  Court  of  Florida.  Jan.  IS,  1902.) 
Appeal  from  Circuit  Court,  Lee  County;  Bar- 
ron PhillipB,  Judge.  The  bill  in  this  cause  waa 
filed  by  the  appellants  against  the  appellees. 
There  was  decree  for  the  defendaute,  and  the 
complainants  appeal.  G.  A.  Hanson,  for  appel- 
lants. Wall  A  Stevens,  for  appellees. 

FEB  OUBIAM.  The  decree  Is  aJUrmed. 


HICES  T.  STAl^.  (Supreme  Conrt  of  Flor- 
ida. Feb.  11,  190B.)  Error  to  Criminal  Conrt 
of  Record,  Duval  County;  John  L.  Dofcgett, 
Judge.  Tliis  action  was  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  There 
was  Judgment  for  the  plalntiS,  and  the  defend- 
ant takes  writ  of  error. 

PER  CURIAM.  Dismissed  for  fallore  to  file 
briefs  and  assignment  of  errors. 


HOCEER  et  al.  v.  BLOXHAM,  Governor. 
(Supreme  Court  of  Florida.  July  17,  1901.)  Er- 
ror to  Circuit  Court,  Leon  County;  John  W. 
Halone,  Judge.  This  action  waa  brought  by  the 
defendant  in  error  agaiost  the  plaintiffs  in  er> 
ror.  There  was  judgment  for  the  plaintiff,  and 
the  defendants  take  writ  of  error.  Geo.  P. 
Baney,  for  plaintiffs  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  up- 
on pi-aecipe  of  counsel  for  plaintifb  in  error. 


HUBBARD  et  aL  T.  PIEDMONT  PHO&; 
PHATE  CO.  et  al.  (Snpreme  Court  of  Florida., 
Jan.  16,  1902.)  Appeal  from  Circuit  Conrt, 
Marion  County;  William  A.  Hocker,  Judge. 
The  bill  In  this  cause  was  filed  by  the  ai^ellante 
against  the  appellees.  There  were  decrees  for 
toe  defeudauts,  and  the  complainants  appeal. 
John  6.  Reardon,  for  aRpellanta.  AnderHm  4b 
Hocker,  for  appellees. 

PEB  CURIAM.  The  deoees  axe  affirmed. 


JACKSON  T.  WILSON.  (Supreme  CV>urt  ot 
Florida.  Nov.  1,  1901.)  Appeal  from  Circuit 
Court,  Duval  Coanty;  Bhydon  M.  Call,  Judg& 
The  bill  in  this  cause  was  filed  hj  the  appellee 
against  the  appellant  and  R.  F.  Bowden  as  ad- 
ministrator ot  the  estate  of  Joseph  Barthol, 
deceased.  There  waa  decree  for  the  complain- 
ant, and  there  was  severance  as  to  Bowden, 
administrator,  etc.,  and  the  defendant  Jackson 
appeals.  Walker  &  L'Engle  and  M.  C.  Jordan, 
for  appellant.  James  B.  Cballen,  for.  appellee^ 

PEB  CURIAM.  The  decree  is  affirmed. 


JACKSONVILLE,  ST.  A.  &  I.  R.  RT.  CO. 
YBLVINGTON.  (Supreme  Orart  of  Florida. 
Dec.  21, 190L)  Error  to  Circuit  Oourt  St  Johns 
Coanty;  C.  L.  Collins,  Referee.  Tnia  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  There  was  judgment  foi 
the  plaintiff,  and  the  defendant  takes  writ  ol 
error.  W.  A.  MacWilliams,  for  [Aainliff  in  er 
ror.  Harry  W.  Fowler,  for  defendant  in  Bt- 
ror. 

PER  CURIAM.  The  judgment  Is  affirmed. 
The  motion  of  counsel  for  defendant  in  error 
for  the  allowance  of  an  attorney  tee  for  defend- 
big  tiie  suit  in  tliis  conrt  is  denied. 


JENNINGS  T.  BLOXHAM,  Governor.  (Su- 
preme 0>urt  of  Florida.  July  17,  1901.)  E^ror 
to  Circuit  CSouFtj  Leon  County;  John  W.  Ma- 
lone,  Judge.  This  action  was  brought  by  the  d»> 
feudant  in  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  Geo.  P.  Ban^, 
for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dinnissed  on 
praecipe  of  counsel  for  the  pi»int»f  in  error. 


Ij.  BVCEX  &  SON  LUMBER  COMPANY  T. 
CHRISTOPHER.  (Sopreme  Court  of  Florida. 
April  .  1,  1902.)  Error  to  Circuit  Conrt.  Duval 
County;  Rhydon  M.  Call,  Judge.  This  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  There  was  judgment  tor 
the  plaintiff,  and  the  defendant  takes  writ  ot 
error.  W.  H.  Baker  and  George  G.  BedelL  tot 
plaintiff  in  error.  Cooper  &  Cooper,  for  defend- 
ant in  error. 

PER  OUBIAM.  Dismissed  on  ^sedpe  oC 
eounsd  for  plaintiff  in  error. 

LOWD  v.  LOWD.  Supreme  Ctoart  of  Flor- 
ida. Jukr  16,  1901.)  Etror  to  Circuit  Court, 
Volusia  County;  Minor  S.  Jones,  Judge.  This 
action  was  brought  the  defendant  in  ^ror 
against  the  plaintiff  in  error.  There  was  jadg- 
ment  for  the  petitioner,  and  the  respondent 
takes  writ  ot  error.  Alex  St  Clair  Abrams  and 
Milton  B^an,  for  plaintiff  In  error.  Isaac  A„ 
Stewart  (Egford  Bly,  on  the  brief),  for  dtfend- 
ant  in  error. 

PEB  CURIAM.  The  judgment  Is  affirmed. 


MUGGB  T.  WHALET.  (Supreme  Conrt  of 
Florida.  Jan.  29,  1902.)  Error  to  Circuit 
Court,  Hillsboroogh  Coanty;  N.  B.  K.  PetOn- 
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sill,  Referoe.  Thii  aMl6n  ma  Itroa^t  by  the 
defeodaut  in  error  asaioat  the  plaintiff  In  er- 
ror. There  was  jadgment  (or  the  plaintiff,  and 
the  defendant  takes  writ  of  error.  Garter  & 
Grahanit  for  plaintiff  In  error.  Onnby  ft  Gib- 
bons, for  defendant  in  error. 
PBR  OUBIAM.  The  judgment  la  affirmed. 


UULLBN  T.  GAUP  et  al.  (Sapreme  Court  of 
Florida.  Nov.  16, 1901.)  £^ror  to  Circait  Court, 
Columbia  Coonty;  John  F.  White.  Judge.  This 
action  was  brought  hj  the  defendants  in  error 
against  the  plaintiff  in  error.  There  was  judg- 
ment for  the  plaintiffs,  and  the  deiendaut  takes 
writ  of  error.  F.  P.  Cone  and  B.  H.  Palmer, 
for  plaintiff  in  error.  Boberson  &  Small  and  A. 
J.  Henry,  for  defendants  In  error. 

PBR  0X7BIAM.  Writ  of  error  dismfaswl  on 
motion  of  counsel  for  defendants  to  error. 


NATIONAL  BAKK  OF  JACKSONVILLE: 
et  al.  T.  BRINSON  et  al.  (Sapreme  Court  of 
Florida.  Jan.  28,  1»02.)  Krror  to  Circuit  Court, 
Columbia  Count?;  John  F.  White,  Judge.  This 
action  was  brought  br  tiie  defendants  in  error 
against  the  plaintiffs  m  rarer.  There  was  judg- 
ment for  the  plaiotiffs,  and  the  defendants  take 
writ  at  error.  Cooper  A  Cooper,  for  plahitifFs 
in  error.  A.  J.  Heurr,  for  defendants  In  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
^sedpe  of  counsel  for  plaintiffs  In  error. 


NATIONAIi  BANK  OF  STATE  OF  FLOR^ 
n>A  T.  WII£ON  et  al.  (Supreme  Court  of 
Florida.  Feb.  18,  1902J  Appeal  from  Cirtniit 
Court,  Daral  Ckmn^;  Rhrdon  M.  Call,  Judge. 
The  bill  in  this  cause  was  filed  hj  the  appellant 
against  the  appellees.  There  was  decree  for 
the  defendants,  and  the  complainant  aweais. 
W.  H.  Baker,  for  appellant  Fleming  &  Flem- 
ing, ■  for  appellees, 

P£!R  CURIAM.  The  decree  Is  affirmed. 


OOALA  FOUNDRT  &  MAOHINB  WORKS 
T.  PIEDMONT  PHOSPHATE  CO.  et  al.  (Sa- 
preme Court  of  Florida.  Jan^  16,  1902.)  Ap- 
peal from  Circuit  Coort,  Marion  Gountr;  Wil- 
lism  A.  Ho(Aer,  Judge.  The  bill  tn  tUa  cause 
was  filed  by  the  appellant  against  the  appellees. 
There  was  decree  for  the  defendants,  and  the 
complainant  appeals.  John  6.  Reardon.  for  ap- 
pellant. Anderson  &  Hocker.  for  appellees. 

PER  CURIAM.  The  appMl  is  dismissed  on 
aecooBt  of  defective  entry  of  appeal 


O'HALLORAN  et  al.  t.  SALOMONSON. 
(Sapreme  Court  of  Florida.  Nov.  B,  ISOl.)  Ek- 
ror  to  Circuit  Court,  HHlsboroaid>  Coantr; 
Barron  Phillirs,  Judge.  This  action  was  broni^ 
by  the  plaintiffs  In  error  against  the  defend- 
ant  in  »ror.  There  was  judgment  for  the  de- 
fendant, and  the  plaintiffs  take  writ  of  error. 
Shackleford  &  Pettingill.  for  plalntifb  in  error. 
P.  O.  Knight,  for  defendant  in  error. 

PER  CURIAM.  Cause  referred  to  the  Com- 
missioners, and  upon  their  report  Is  affirmed. 


OWEN  T.  HIGHSMITH.  (Supreme  Court  of 
Florida.  Feb.  28,  1902J  Error  to  CJircuIt  CJourt, 
Lake  County;  John  D.  Broome,  Judge.  This 
action  was  brought  by  the  defendant  in  error 
agaiust  the  plaintiff  in  error.  There  was  judg- 
ment for  the  ^ntiff,  and  the  defendant  takes 
writ  of  error.  Robert  McNamee^  for  plaintiff  iu 
error.  Alex  St.  Clalr  Abrama,  tta  defendant  in 
error. 

PER  GUBIAM.  The  Jndgment  la  affirmed. 


PACE  T.  MITCHELL,  Governor.  (Supreme 
Court  of  Florida.  April  8,  1W2J  Error  to  «r- 
cuit  Ck>art.  Bradford  County;  Rbydon  BC  Gall, 
Jud^e.  Ttds  action  was  broiuht  by  the  defend* 
ant  m  error  against  the  plaintiff  in  error.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant takes  writ  of  errw.  Thos.  EL  Bagg,.for 
plaintiff  in  error.  Wm.  B.  Yonng,  tar  defend- 
ant in  error. 

PER  CURIAM.  The  jadgment  ta  affinned. 


PETERSON  V.  ARCHIBALD  et  al.  (Sa- 
preme Court  of  Florida.   Feb.  18,  1902.)  Ap- 

Seal  from  Circuit  Conrt,  Duval  County;  Khydon 
[.  Call.  Judge.  The  bill  in  this  cause  was  filed 
by  the  appellant  against  the  appellees.  There 
was  decree  for  the  defendants,  and  the  com- 
plainant appeals.  M.  C.  Jordan,  for  appellant 
Adams  &  L'Bngl^  for  appelleea. 
PBB  COaiAM.  The  decree  la  affirmed. 


PORTLAND  CHEMICAL  ft  PHOSPHATE 
CO.  V.  PICKFORD  et  aK  (Supreme  Court  of 
Florida.  June  26,  1901.)  Error  to  Circuit 
Court,  Levy  County;  W.  A.  Hocker,  Judge. 
This  action  was  brought  by  the  defendante  In 
error  against  the  plaintiff  In  error.  There  was 
judgment  for  the  plaintiffs,  and  the  defendant 
takes  writ  of  error.  Horatio  Davis,  for  plain- 
tiff in  error.  John  G.  Reardcm.  for  defendante 
in  error. 

PER  OUBIAU.  Jndgment  affirmed. 


POWELL  V.  PONS.  (Supreme  Court  of  Flor- 
ida. Dec.  10,  1901.)  Error  to  Circuit  Court, 
Baker  Connty;  Bhydon  M.  Call.  Judge.  This 
action  was  brought  by  the  defendant  in  error 
against  tbe  plaintiff  In  error.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.  Bam  &  Bryan,  for  plaintiff  In 
error.  "W.  P.  Ward,  fOr  defendant  in  error. 

PER  CURIAM.  The  judgment  is  affirmed. 


RAYMOND  et  ah  T.  Mc(X)NATHX.  Mayor. 
(Supreme  cuurt  of  Florida.  Dec  17,  1901.) 
Error  to  Circait  Court,  Marion  Ooanty;  Wil- 
liam A.'  Hocker,  Jaoge.  This  action  waa 
brought  by  the  defendant  in  error  against  the 
plaintiffs  in  error.  There  was  judgment  for  the 

Slaintiff,  and  the  defendants  take  writ  of  error. 
[.  L.  Anderson,  for  pi*<iiH<»«  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  be- 
canse  there  Is  no  sufficient  evidence  before  the 
court  that  any  service  of  a  proper  scire  facias 
ad  andiendam  errores  has  been  made  opon  the 
defendant  In  error. 


ROGERS  T.  KENDALL  et  al.  (Supreme 
Court  of  Florida.  Oct.  29,  1901.)  Error  to  Or- 
cuit  Court,  Duval  Coun^;  Rbydon  M.  Call, 
Judge.  Thia  was  a  suit  iu  attachment  brought 
by  the  plahitiff  In  error  against  Robert  H.  (Sole- 
man.  Subsequentiy  Henry  T.  Kendall  and  the 
Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annnitlea,  as  aasinieeB  of  Robert 
H.  Coleman,  laterposed  claim  to  the  property 
under  attachment  There  was  judgment  for  the 
defendants,  and  the  plaintiff  takes  writ  of  error. 
T.  M.  Day,  Jr.,  for  plaintiff  in  error.  John  G. 
Oxtper,  for  defendants  In  error. 

PER  GURIA31.  The  judgment  la  affirmed. 


ROPES  V.  ELDRIDGB.  (Sapreme  (Tourt  of 
Florida.  Jan.  20,  1902.)  Error  to  Circuit 
Court,  Volnsia  CToonty;  John  D,  Broome,  Judge. 
This  action  was  brought  by  the  plaintiff  In  er^ 
ror  againat  the  defendant  in  enw.  There  vaa 
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Jadgment  for  the  defendant,  and  the  plaintiff 
takes  writ  vt  S.  A  Bopw,  for  plalntUI  In 
•nor. 

PER  OURIAU.  Th«  Jodgment  U  aflBrmad. 


8ABIO  T.  STATE.  (Bnprema  Oovrt  of  Flor* 
Ida.  Feb.  11.  1902.X  Error  to  Oriminal  Gonrt 
of  Record,  DavaJ  County;  John  L.  Dogrsett, 
Judge.  This  action  was  brought  hj  the  defend- 
ant In  error  agahiit  the  ^alntiS  In  trrot.  There 
was  judgment  tor  the  plaintiff  and  tiie  defend- 
ant takes  writ  of  error. 

PBB  CUBIAM.  Dlsmlned  for  fkOlsre  to  file 
Mtfs  and  assignment  of  errors. 


BAVANNAH,  F.  &  W.  BY.  CO.  t.  HOTTS- 
TON.  flBupreme  Coart  of  Florida.  May  20, 
leOS.)  Error  to  OUciUt  Court,  Bnwannee  Coun- 
ty; William  A.  Hodcer.  Jndge.  This  action 
was  broi^bt  by  the  defendant  in  error  sgaihat 
the  plaintiff  in  error,  l^ere  was  judgment  for 
the  plaintiff,  and  the  defendant  takea  writ  of 
enwr.  R  K.  Fester  and  B.  B.  Btackwell,  for 
ItlaiDtiff  is  ecrw.  F,  U  Bees,  for  defendant  in 
error. 

PIGB  OUBIAM.  Judgment  aflirmed. 


SAVANNAH.  F.  &  W.  BT.  GO.  t.  NANCB. 
(Snpreme  Coart  <d  Florida.  June  11,  1901.) 
Bnor  to  Clrcriit  Oonrtt  Osceola  County;  Minor 
S.  Jones,  Judge.  This  action  was  bronght  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Spark- 
man  ^  Carter,  for  plaintiff  in  error. 

FEB  CUBIAM.  Writ  9f  error  dismissed  oa 
motion  of  connsel  for  plalntUC  in  error. 

SBYMOUB  T.  BASS  et  al.  JSnpreme  Court 
of  Florida.  April  8,  1$02.)  Elcror  to  Circuit 
Court,  Oscetda  wanty;  John  D.  Broome,  Judge. 
Tbin  action  was  brought  by  thi  defendants  in 
error  against  the  plaintiff  in  error.  There  was 
judgment  for  the  plaintiffs,  and  the  defendant 
takes  writ  of  error.  Jones  &  Jones  (R.  H.  Sey- 
mour, on  the  brief),  for  pieintiff  la  error.  J.  N. 
Taylor  m.  a.  Terrr  and  W.  J.  SearSr  Jr.,  <m 
the  brl^t  for  defendants  in  error, 

FEB  CURIAM.  Judgment  affirmed. 


SIMS  T.  SMITH.  (Snprone  Court  of  Flor- 
ida. Sept.  14,  1901.)  S^ror  to  Circuit  Court, 
Duval  County;  Bhydon  M.  Call,  Jndge.  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  There  was  Judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.  John  E.  Hartridge,  W.  B,  Yoong, 
and  Fred.  T.  Myera,  for  plaintiff  In  error.  A. 
W.  Cockrell  &  Son.  for  defendant  in  error. 

FBR  CUBIAM.  Writ  of  error  dismissed  on 
pnecipe  of  oonnsd  for  plaintiff  tan  mot. 

STBRM  et  al.  T.  BBNJAMIN  et  al.  (Su- 

f rerae  Court  of  Florida.  Dec.  S,  1901.)  Error 
0  Circuit  Court,  Alachua  Coun^;  William  A. 
Hooker^  Judge.  This  action  was  brought  by 
the  plamtiffs  in  error  against  Joseph  Manassee 
in  attachment,  and  defendants  In  error  inter- 
poaed  claim  to  the  property  in  controversy. 
There  was  judgment  for  the  claimants,  and  the 
plaintiffs  take  writ  of  error.  Alex.  St.  Qair- 
Abrams,  tot  plaintiffs  In  error.  8yd.  L,  Cbrter 
and  K.  W.  ft  W.  M.  Davis,  for  defendants  la 
error. 

FEB  CURIAM.  The  judgment  Is  affirmed. 


TAMPA  'lUIBUNB  PUB.  GO.  ▼.  OALB. 
(Supreme  Court  of  Florida.  Nor.  6, 1901.)  Er- 
ror to  Clnnit  Court,  BlllsboEOugh  County;  Bar- 


ron Phillips,  Judge.  This  action  was  Mought 
by  the  defendant  In  error  against  the  plaintiff 
In  error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  P.  O. 
Knight,  for  plaintiff  in  error.  Wall  A  BtOTaas^ 
for  defendant  in  error. 

FEB  OUBIAM.  Cause  referred  to  the  Cem- 
misaioners,  and  nptm  their  report  la  affirmed. 


TAMPA  WATERWORKS  CO.  T.  OLINB. 
(Supreme  Court  of  Florida.  Dec  21,  1901.) 
Appeal  from  Circuit  Court,  Hillsborough  Cotm- 
ty;  William  A.  Hocker,  Judge.  The  bUl  In  this 
cause  was  filed  by  tbe  appeuee  against  the  ap- 
pellant. There  was  decree  for  the  complainant, 
and  the  defendant  appeals.  Bparkman  &  Spark- 
man,  for  appelant   «V.  A.  Carter,  for  appellee. 

PBB  OUNAM.  Appeal  dismissed  because 
the  abstract  of  record  contains  no  assignments 
of  errors. 


TUBMAN  T.  WHAl^ET.  (Supreme  Court  of 
Florida.  Jan.  29,  1902.)  Error  to  Circuit 
Court,  Hillsborough  County;  Barron  PhiUips, 
Judge.  This  sction  was  bronght  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant takes  writ  of  error.  W.  A.  Carter,  for  plain- 
tiff in  error.  Ounby  &  Gibbons,  for  defendant 
in  error. 

PER  CURIAM.  I^e  jndgment  Is  affirmed. 


VICTORIA  FU)RtDA  PHOSPHATE  OO. 
T.BRADX£Y.  (SupremeOourt  of  Florida.  Dec 
10,  1901.)  Error  to  Circuit  Court,  Duval  Coun- 
ty; Bhydon  M.  Call,  Judge.  This  action  was 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  takes  writ  of  er- 
ror. H.  H.  Buckman,  for  {daintiff  In  error, 
Fleming  &  Fleming,  for  defendant  in  error. 

FEB  CUBIAM.  The  judgmwt  Is  affirmed. 


TIGTORIA  FLORIDA  PHOSFHATB  GO. 
T.  RII^EY  et  aL  (Supreme  Court  of  Ftorida. 
Oct  18,  1901.)  Appeal  from  Circuit  Court, 
Aladma  County:  W.  S.  Broome,  Circuit  Court 
Commisirioner.  The  bill  in  this  cause  was  filed 
by  the  appellees  against  the  aiH»eliant.  There 
was  decree  for  the  complainants,  snd  the  de- 
fendant appeals.  H.  H.  Buckman,  W.  W. 
Hampton,  aiid  J.  A.  Ammons,  for  appellant. 

PER  OUBIAM.  Appeal  dismissed  on  pm' 
cipe  of  counsel  for  the  appellant. 


VICTORIA  FLORIDA  PHOSPHATE  CO. 
T.  WILLAKD  et  al.  (Suprone  Court  of  Flori- 
da. Oct.  18. 1901.)  Appeal  from  Circuit  Coort, 
Alachua  Connty;  WiUiam  A.  Hocker,  Judge. 
The  bill  in  this  cause  was  filed  by  the  appellant 
against  the  appellees.  There  was  decree  for  the 
defendaotB,  and  the  complainant  appeala.  H> 
U.  Buckman,  W.  W.  Hampton,  and  J,  A.  Am^ 
mons,  for  appellant. 

PER  CURIAM.  Appeal  dlsmisKd  on  pi»- 
dpe  of  counsel  fw  the  appellant. 


WASHBURN  et  aL  T.  TAYLOR.  @uprem* 
Court  of  Florida.  Not.  2&  1801.)  JEBrrar  to 
Circuit  Court,  Orange  County;  John  D. 
Broome,  Judge.  This  action  was  brought  bj 
the  defendant  in  error  against  the  plaintiffs  in 
error.  There  was  judgment  for  the  ^intiff, 
and  the  defendants  take  writ  of  error.  Wiliiaa 
H.  Jewell,  for  plaintiffs  In  error,  a  B.  Dnrlia 
and  Manlius  E.  Morey,  for  defendant  In  error. 

PBB  OUBIAM.  The  Judgment  Is  afflrmed. 
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WEEKS  T.  WHARTON.  (Snpreme  Coort  of 
Florida.  June  11, 1901.)  Error  to  Circuit  Court, 
Eecaiabla  County :  Williain  D.  Barnes,  Judge. 
Tbia  action  was  brought  hj  tbe  defendant  in 
error  against  the  piaintiff  in  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendant 


takes  writ  of  error.  J.  Baunet  Wolfe,  for  plain- 
w.  John  Eogan,  for  detenoant  in 


tiff  in  error. 


ror. 


PER  GT7BIAM.  Writ  of  error  dlsmlised  on 
pnedpe  of  coniisel  for  plaintiff  In  error. 


WHITE  et  al.  t.  REDDING  et  al  (Supreme 
Court  of  Florida.  Not.  26, 1901.)  Appeal  from 
Circuit  Court,  Suwannee  County ;  John  F. 
White,  Judge.  The  bill  lo  this  cause  was  filed 
by  the  appellees  against  the  appellants.  There 
was  decree  for  the  complainants,  and  the  de- 
fendants appeal.  F.  L.  Bees,  for  appellants. 
J.  B.  Johnson  and  A.  J.  Henry,  for  appellees. 

FEB  CUBIAM.  The  decree  is  affirmed. 


WHITEHEAD  t.  ROLLINS.  (Supreipe 
Court  of  Florida.  Dec  17,  1901.)  Error  to 
Circuit  Court,  Duval  County;  Rhydon  M.  Call, 
Judge.  This  action  was  brought  by  the  plaiu- 
tiff  in  error  against  the  defendant  in  error. 
There  was  judgment  for  the  defendant,  and  the 
plaintiff  takes  writ  of  error.  W.  P.  ward,  tor 
plaintiff  in  error. 

PER  CUBIAM.  The  judgment  la  affirmed. 

WHITNEY  et  al.  t.  PULLER.  (Supreme 
Court  of  Florida.  March  12,  1902.)  Error  to 
Circuit  Court,  Alachua  County;  William  S. 
Bullock,  Judge.  This  action  was  brouRbt  by 
the  plaintiffs  in  error  against  the  defendant  bi 
error.  There  was  judgment  for  the  defendaut, 
and  the  plaintiffs  take  writ  of  error.  Evans 
Haile,  for  plaintiffs  in  error.  E.  a  F.  Sanchei, 
for  defendant  in  error. 

FEB  CUBIAU. .  Dismissed  on  motion  of 
coonsel  for  defendaut  in  error.  • 


WILLIAMS  et  al.  r.  BAYER  et  al.  (Sn- 
preme Court  of  Florida.  Sept  28,  1901;)  Ek^ 
ror  to  Circuit  Court,  Alachua  County;  William 
A.  Hocker,  Judge.  This  action  was  brought  by 
the  defendants  in  error  against  the  plaintifFs  in 
error.  There  was  judgment  for  the  plaintiffs, 
and  the  defendants  take  writ  of  error.  W.  C. 
Jackson  and  Evans  Halle^  for  plaintiffs  la  er- 
ror. 

PER  CURIAM.  Writ  of  error  dismissed  on 
prtecipe  of  counsel  for  plaintiffs  in  error. 


YELLOW  RIVER  R.  CO.  t.  HARRIS.  (Su- 
preme Court  of  Florida.  May  14,  1902.)  Error 
to  Circuit  Court,  Walton  Coun^;  Evelyn  C. 
Mazw^  Jndge.  This  action  was  brought 


the  defendant  In  error  against  the  plaintiff  In 
error.  There  was  judgment  for  the  plaintifE, 
and  the  defendant  takes  writ  of  error.  W.  A. 
Blount  end  Danid  Campbell,  for  plaintiff  In 
error.  D.  L.  McKinnon,  for  defendant  in  error. 
PER  CURIAM.  The  judgment  ia  affirmed. 


McSHAN  T.  KANSAS  CITY,  M.  &  B.  B. 
CO.  (Supreme  Court  of  MissiasippL  Jan.  25, 
1904J  Appeal  from  Circuit  Court,  Lee  Coun- 
ty; K.  O.  Sykes,  Judge.  Action  by  W.  S.  Me- 
ghan against  the  Kansas  City,  Memphis  & 
Birmingnam  Railroad  Company  for  damages  on 
account  of  injuries  to  plaintltrs  wife.  From  a 
judgmeut  for  def^dant,  plaintiff  appeals.  Af- 
firmed. Claytou  &  Clayton  and  Anderson  & 
Long,  for  appellant.  J.  W.  Buchanuan,  for  ap- 
pellee. 

TRULY,  J.  This  is  a  companion  case  to  that 
of  Railroad  Co.  r.  Sarah  D.  McShan,  81  Miss. 
460,  33  South.  223.  Mrs.  McShan,  while  dis- 
embarking from  the  train  of  appellee,  fell  and 
was  seriously  injured.  She  sued  and  recovered 
damages,  and  the  verdict  of  the  jury  in  that 
case  was  sustaiaed  by  this  court.  In  the  Mc- 
Shan Case  referred  to,  the  court  said:  "Upon 
the  night  of  her  injury  the  moon  was  in  the 
upper  sky,  but  its  light  was  obscured  by  clonda 
to  such  an  extent,  according  to  the  testimony, 
that  it  was  a  question  before  the  jury  whether 
her  injury  was  not  caused  by  the  want  of  prop* 
er  lights  on  the  part  of  the  railroad  company, 
or  whether  It  was  not  an  accidental  misfortune 
to  plaintiff,  without  tbe  fault  of  the  company; 
and  whether  her  injury  was  caused  by  the  culpa- 
ble negliKeuce  of  the  company  in  not  having 
proipcr  lights  for  her  debarkmentj  or  was  an  un- 
uvoHlablc  accident,  happening  without  the  fault 
of  the  company,  was  fairly  submitted  to  the 
juiy,  and  \^-t>  lind  no  ground  in  the  record  for 
(listtirbins  tlieir  verdict."  After  that  case  was 
fioalty  determined,  this  suit,  brought  by  appel- 
lant, the  husband  of  Mrs.  Sarah  D.  McShan, 
in  which  he  sought  to  recover  damages  on  ac- 
count of  loss  of  service  and  society  of  bis  wife, 
and  for  sums  expended  for  medical  attention 
upon  her,  and  for  loss  of  time  from  his  busi- 
ness caused  by  her  illuees,  came  on  for  trial. 
On  this  trial,  practically  the  same  state  of 
facts  was  developed  as  on  the  former  trial,  ex- 
cept that  the  railroad  company  Introduced  oth- 
er witnesses  to  prove  tbat  there  was  sufficient 
light  on  the  night  of  the  accident  to  enable  a 
passenger  to  disembark  in  safety.  Oo  this  trial 
the  jury  fonnd  in  favor  of  appellee,  the  rail- 
road company,  thereby  determining  the  gues- 
tion  of  fact  in  its  favor;  and,  as  was  said  In 
the  former  case,  "we  find  no  ground  In  the  rec- 
ord tor  disturbing  their  verdict"  This  ques- 
tion of  fact  was  the  pivotal  point  In  the  case, 
and  there  is  ample  testimony  in  the  record  to 
justify  the  conclusion  of  the  jury.  There  is  no 
such  conflict  between  the  Instructions  for  ap- 
pellee and  appellaut  as  could  possibly  have  af* 
fected  prejudicially  the  cause  the  appellant. 
Affirmed. 
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